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CXXXIL 

The  Trial  <?f  Titus  Gates  D.D.  *  at  the  Kings-Bench, 
/or  Perjury,  May  8.  idSs*.    Pafchae  i  Jac.  IL 


tl  I S  Day  being  appointed 
for  the  Trial  of  one  of  the 
Caufes  between  our  Sove- 
reign Lord  the  King,  and 
Titus  Oates  for  Perjury  ;  the 
lame  began  between  eight 
and  niae  in  the  Morning, 
and  proceeded  in  the  man- 
ner following. 
Fi;lt,  Proclamation  was  made  for  Silence,  then 
the  Defendant  was  called,  who  appeared  in  Per- 
fon,  being  brought  up  by  Rule  hom  the  King's- 
Bench  Prifon,  where  he  was  in  cuftody,  and  was 
advifed  to  look  to  his  Challenge  to  the  Jury  that 
were  impannel'd  to  try  the  Caufe. 

Oates.  My  Lord,  I  am  to  manage  my  own  De- 
fence, and  have  a  great  many  Papers  and  things 
which  I  have  brought  in  order  to  it ;  I  pray  I  may 
have  fome  Conveniency  for  the  managing  my  own 
Trial. 

Sir  George        L.  C.J.  Ay,    ay,    let   him   fit  down 
Jcfferits.      there  within  the  Bar,  and  let  him  have 
Conveniency  for  his  Papers. 
Clerk  of  Cr.  Cryer,  fwear  Sir  William  Dodfon. 
Oates.  My  Lord,  I  except  againft  Sir  William 
Dodfon. 

Sir  Robert        Mr,  At.  Gen.    What  is   the  Caufe  of 
Sawyer.        Exception,  Mr.  Oates  ? 

L.  C.  J.  Why  do  you  challenge  him  ? 


Oates.  My  Lord,  I  humbly  conceive  in  thefe 
Cafes  of  Criminal  Matters,  the  Defendant  has  liber- 
ty of  excepting  againft  any  of  the  Jurors,  without 
Ihewing  Caufe,  provided  there  be  a  fiill  Jury  be- 
fides. 

L.  C.  J.  No,  no,  that  is  not  fo,  you  are  mifla- 
ken  in  that,  Mr.  Oates, 

Oates.  My  Lord,  I  am  advifed  fo,  I  do  not  un- 
derftand  the  Law  myfelf 

L.  C.  J.  But  we  will  tell  you  then,  it  cannot  be 
allow' d ;  if  Mr.  Attorney  will  confent  to  wave  him, 
well  and  good. 

Mr.  At.  Gen.  No,  my  Lord,  I  know  jjO  reafon 
for  it,  I  cannot  confent  to  any  fuch  thing. 

L.C.  J.  Then,  if  you  will  not  have  him  fworn, 
you  muft  fhew  your  Caufe  prefently. 

Oates.  My  Lord,  I  cannot  affign  any  Caufe. 

L.C.J.  Then  he  muft  be  fwora. 

CI.  of  Cr.  Swear  him, 

Cryer.  Sir  William  Dodfon  take  the  Pook :  You 
fliall  well  and  truly  try  this  Iffue  hew^  our  Sove- 
reign Lord  the  King,  and  Titus  di^s,  and  a  true 
Verdidl  give  according  to  the  Evidence  ;  fo  help 
you  God. 

Cl.ofCr.  Swe^Y  Sir  Edmund  Mfiman. 

/   \lVhich  was  done. 
Richard  Aley  Efq;  /      UVho  wasfworn. 

Benjamin  Scutt. 

Oates.  My  Lord,  I  chai^enge  him. 


Vol.  IV. 


*  Burn.  Hift.  of  his  own  Times,  Vtl.  i.  f  .^J/- 


B 


L, 


2      nz.  The  Trial  of  Titus  Gates  Z).  D.   Pafch^  ijac.  11. 


X,.C.7.  ForvvhatCaule? 

Oates.  My  l^ord,  he  was  one  of  the  Grand  Juiy 
chat  found  the  Bill.  .  .       . 

L.  C.  J.  Was  he  fo  ?  that  is  an  Exception  in- 
deed"; what  fay  you,  Mr.  Jttorney  ? 

Mr  Jl.  Gen.  My  Lord,  I  believe  he  was  upon 
one  of  the  Indidments,  but  I  think  it  was  not  this. 

L.  C.  J.  But  if  he  were  in  either  of  them,  he  can- 
not be  fo  impartial. 

Mr.  At.  Gen.  My  Lord,  we  will  not  ftand  upon 
ir,  we'll  wave  him. 

ClofCr.  Thomas  FoiJoUs. 

Gates.  Pray  let  me  fee  that  Gentleman.     [^Fbo 

was  JJjown  to  him. 
Are  you  not  a  Goldfmith  in  Flcetjlreel,  between  the 
two  Tetnples  ? 

Foivlis.  Yes,  I  am.  . 

Oates.  Very  well.  Sir,  I  do  not  except  agamft 
you,on!yI  defir'd  to  know  whether  it  wereyouornot. 

a.  of  Or.  Swear  him.  [IVhich  was  done. 

'Thomas  Blackrnore, 

Peter  Pickering., 

Robert  BeJd:>!?jield,S  Sworn, 

Thomas  Razvlinfon, 

linger  Reeves, 

Edward  Kempe,  Svvoi-n. 

Oates.  My  Lord,  I  challenge  him. 

L.  C.  y.  You  fpeak  too  late,  he  is  fworn  already. 

Oates.  My  Lord,  they  are  fo  quick,  I  could  not 
fpeak,  but  he  was  one  of  the  Grand  Jury  too. 

L.  C.  J.  We  cannot  help  it  now. 

Mr.  At.  Gen.  I  did  not  know  that  he  was  fo  ; 
but  to  fliew  that  we  mean  nothing  but  fair,  we  are 
content  to  wave  him. 

L.  C.  J.  You  do  very  well,  Mr.  Attorne-j  Ge- 
neral ;  let  him  be  withdrawn. 

CI.  of  Cr.  Mr.  Kemre,  you  may  take  your  eafe  ; 
fwear  Amhrofe  Ijled.  [fFhich  was  done. 

Ii"'n  Collier,       7    Sworn. 
Richard  ii:ward,i 

CI.  ofCr.  Cryer,  count  thefe. 

Crser.  One,  &c.  Sk  William  Dodfon. 

ClofCr.  Richard  Howard. 

Cryer.  Twelve  good  Men  and  true,  hearken  to  the 
Record,  and  ftand  together,  andhearthe  Evidence. 

The  Names  of  the  Twelve  fworn,  were  thefe. 


Sir  JVilliam  Dcdfotr,   -^ 
Sir  Edmund  [Vifeman, 
Richard  Aley, 
Thumas  E  wlis, 
Thomas  Blackrnore, 
Pete\Pickering, 


f  Robert  Beddingfield, 
J  Thomas  Rawlinfon, 

Ifur' J  ^"&"'  R^^'^"^ 
p       I  Amhrofe  Ifted, 

I  I  Henry  Collier,   and 

J  ^Richard  Howard. 


Ort/f^V  Before  the  Counfel  opens  the  Caufe,  I  de- 
fire  to  move  one  thing  to  your  Lordlhip. 

L.  C.J.  What  is  it  you  would  have  ? 

Oates.  My  Lord,  I  have  three  WitncflTes  that  are 
very  material  ones  to  my  Defence,  who  are  now 
Prifoners  in  t'ne  King's- Bench,  for  whom  I  moved 
yefterday,  that  I  might  have  a  Rule  of  Court  to 
bring  them  up  to-day,  but  it  was  objedled,  that 
they  were  in  Execution,  and  fo  not  to  be  brought  -, 
I  humbly  move  yo,ir  Lordfliip  now,  that  I  may 
have  a  Habeas  Corpus  for  them,  to  bring  them  im- 
mediately hither. 

L.  C.  J.  We  cannot  do  it, 

Oate^.  Pray,  good  my  Lord,  they  are  very  ma- 


L.C.J.  You  did  fo,  but -we  told  your  Counfel 
then  and  (o  we  tell  you  now,  we  cannot  do  it  by 
Law',  it  will  be  an  Efcape. 

Oates.  My  Lord,  I  fhall  want  their  Tcftimony. 

L.C.J.  Truly  we  cannot  help  it,  the  Law  will 
not  allow  it,  and  you  muft  be  fatisfied. 

CI.  of  Cr.  Gentlemen,  you  that  are  fworn  of  this 
Jury,  hearken  to  the  Record  :  By  virtue  of  an  Li- 
quifition  taken  at  Juftice-Hall  in  the  Old-Bailey,  in 
the  Parifliof  St.  Sepulchre,  in  the  Ward  of  Farii:gdo» 
■without,  London,  uTponlFednefday  the  lOth  of  Dei  em- 
ber, in  the  36th  of  the  Reign  of  our  late  Sovereign 
Lord  Charles  II.  by  the  Grace  of  God,  of  Englattd, 
Scotland,  France,  and  Ireland,  King,  Defender  of  the 
Faith,  i^e.  before  Sir7<^;7/«5/«f//j,  Knight, Mayor  of 
the  City  of  London  ;  Sir  George  Jefferies  Knight  and 
Baronet,  Lord  Chief  Juftice  of  this  Honourable 
Court  •,  Sir  Thomas  Jones  Knight,  Lord  Chief  Juftice 
of  the  Court  of  Common  Pleas;  JVilUam  Montague, 
Lord  Chief  Baron  of  the  Exchequer  ;  Sir  James 
Edwards  Knight ;  Sir  John  Moore  Knight,  Alder- 
men of  the  laid  City  ;  Sir  Thomas  Jenner  Knight, 
one  of  his  Majefty's  Serjeants  at  Law,  and  Recor- 
der of  the  fame  City,  and  others,  their  Compa- 
nions, Juftices  of  Oyer  and  Terminer,  by  the  Oaths 
of  twelve  Jurors,  honeft  and  lawful  Men  of  the 
City  of  Loyidon  aforelaid,  who  then  and  there  being 
fworn  and  charged  to  enquire  for  our  faid  Lord  the 
King,  and  the  Body  of  the  City  aforelaid,  upon 
their  Oaths  prefent.  That  at  the  Seflion  of  our  So- 
vereign Lord  the  King,  holden  for  the  County  of 
Middlefex,  at  Hicks's.Hall,  in  St.  John's-freet,  in 
the  County  aforelaid,  on  Monday,  to  wit,  16  De^ 
cemher,  in  the  Year  of  the  Reign  of  our  late  Sove- 
reign Lord  C/jflr/«  II.  of  England,  Scotland,  France, 
and  Ireland,  King,  Defender  of  the  Faith,  &c.  the 
thirtieth,  before  Sir  Reginald  Foftcr,  Baronet ;  Sir 
Philip  Matthews,  Baronet ;  Sir  PFilliam  Bowls  Kt. 
Sir  Charles  Pitfield,  Knight;  Thomas  Robinjon, 
Humphrey  Wyrley,  Thomas  Harict,  and  William 
Hempfon,  Efquires,  Juftices  of  our  laid  Sovereign 
Lord  the  King,  to  enquire  by  the  Oath  of  Honeft  and 
Lawful  Men  of  the  County  of  Middlefex  aforefaid, 
and  by  other  ways,  manners,  means,  by  which 
they  might  better  know,  as  well  within  Liberties  as 
without,  by  whom  the  Truth  of  the  Matter  may 
be  better  known  and  enquired,  of  whatfoever  Trea- 
fons,  Mifprifions  of  Treafons,  Infurreftions,  Re- 
bellions, Counterfeitings,  Clippings,  Wafliings  and 
falfe  Makings  of  the  Money  of  tliis  Kingdom  of 
England,  and  of  other  Kingdoms  and  Dominions 
whatfoever  ;  and  of  whatfoever  Murders,  Felonies, 
Manftaughters,  Killings,  Burglaries,  and  other 
Articles  and  Offences  in  the  Letters  Patents  of  our 
laid  Sovereign  Lord  the  King,  to  them,  orany  four  or 
more  of  them  therefore  direfted,  fpecified ;  asalfo  the 
Acceffaries  of  the  fame  within  the  County  aforefaid, 
as  well  within  Liberties  as  without,  by  whomfoever, 
howfoever  had,  made,  done  or  committed ;  and 
the  fiid  Treafons,  and  other  the  Premiffes,  to  hear 
and  determine,  according  to  the  Law  and  Cuftom 
of  this  Kingdom  of  England,  being  aftlgned  by  the 
Oath  of  Ralph  Wain,  John  Faughan,  Richard 
Fofter,  Thomas  Paget,  Robert  Newington,  Henry 
Tompkins,  Robert  Hays,  John  Greenwood,  Peter 
Stimpfon,  Joflas  Crrfley,  Richard  Richman,  Au- 
guftmeBear,  John  King,  Nathaniel  Brett,  Francts 
Fifher,  and  Samuel  Linn,  Honeft  and  Lawful  Men 
of  the  County  aforefaid,  fworn,  and  charged  to 
enquire  for  our  faid  Sovereign  Lord  the  King,  and 
the    Body  of  the  County    aforefiid,    upon  their 


terial  Witneffes  for  me,  and  I  moved  yefterday  for    Oaths :  It  was  prefented,  T\a.X.T:homas  While,  otner 
them.  I  ^ 


i^Ss'.  B.  R. 


fir  Perjury. 


wife  Whilebread,  late  of  the  Parifh  of  St.  Giles 
in  the  Fields,  in  the  County  of  Middle/ex,  Clerk-, 
JVilliajti  Ireland^  late  of  theParifli  aforefaid,  in  the 
County  aforefaid,  Clerk  -,  Jobti  Fenwkk,  late  of 
the  Parifh  aforefaid,  in  the  County  aforefaid,  Clerk  ; 
Thomas  Pickering,  of  the  Parifh  aforefaid,  in  the 
County  aforefaid,  Clerk  •,  Jobn  Grove,  of  the  Parifh 
aforefaid,  in  the  County  aforefaid,  Gent,  as  falfe 
Traitors  againft  the  mofl  lUuftrious,  Serene,  and 
mofl  Excellent  Prince,  our  faid  late  Sovereign 
Lord  Charles  II.  by  the  Grace  of  God,  o{  Eng'und, 
Scotland,  France,  and  Ireland,  King,  Defender  of 
the  Faith,  &c.  their  Supreme  and  Natural  Lord, 
not  having  the  Fear  of  God  in  their  Hearts,  nor 
weighing  the  Duty  of  their  Allegiance,  but  being 
moved  and  feduced  by  the  Infligation  of  the  Devil  : 
The  Cordial  Love,  and  True  and  Natural  Obe- 
dience, which  faithful  Subjefts  of  our  faid  Sovereign 
Lord  the  King  towards  him,  fhould,  and  of  right 
ought  to  bear,  utterly  withdrawing,  and  contri- 
ving, and  with  all  their  Might  intending  the  Peace 
and  Tranquillity  of  this  Kingdom  of  England  to 
diflurb,  and  the  true  Worfhip  of  God  within  this 
Kingdom  of  Ertgland  ufed,  and  by  Law  eflablifh'd, 
to  fubvert  •,  and  Rebellion  withb  this  Kingdom  of 
England  to  move,  ftir  up,  and  procure,  and  the 
Cordial  Love,  and  true  and  due  Obedience,  which 
faithful  Subjefls  of  our  faid  Lord  the  King,  to- 
wards him,  the  faid  Sovereign  Lord  the  King, 
fhould,  and  of  right  ought  to  bear,  utterly  to 
withdraw,  put  out,  and  extinguilh  -,  and  our  laid 
Sovereign  Lord  the  King,  to  Death  and  final  De- 
ftruftion  to  bring  and  pur,  the  four  and  twentieth 
Day  of  April,  in  the  Year  of  the  Reign  of  our  late 
Sovereign  Lord  Charles  II.  by  the  Grace  of  God, 
of  England,  Scotland,  France  and  Ireland,  King, 
Defender  of  the  Faith,  ^c.  the  thirtieth,  at  the 
Parifh  of  St.  Giles  in  the  Fields,  in  the  County 
aforefaid,  falfly,  malicioufly,  fubtilely,  advifedly, 
and  traitoroufly  did  purpofe,  compafs,  imagine  and 
intend.  Sedition  and  Rebellion  within  this  Kingdom 
of  England  to  move,  flir  up  and  procure  •,  and  a 
miferable  Slaughter  among  the  Subjefb  of  our  faid 
Lord  the  King  to  procure  and  caufe  ;  and  our  faid 
late  Lord  the  King  from  the  Regal  State,  Title, 
Power  and  Government  of  his  Kingdom  of  England, 
utterly  to  deprive,  depofe,  call  down,  and  dif- 
inherit  -,  and  him  our  faid  late  Sovereign  Lord  the 
King  to  Death,  and  final  Deftruftion  to  bring  and 
put,  and  the  Government  of  the  faid  Kingdom, 
and  the  fincere  Religion  of  God,  rightly  by  the 
Laws  of  the  faid  Kingdom  eflablifh'd,  at  their 
Will  and  Pleafure  to  change  and  alter,  and  the 
State  of  this  whole  Kingdom  of  England,  through- 
cut  all  its  Parts  well  inflituted  and  ordained, 
wholly  to  fubvert  and  deflroy,  and  War  againfl 
our  faid  late  Sovereign  Lord  the  King,  within  this 
Kingdom  of  England  to  levy  :  And  thofe  their  mofl 
wicked  Treafons,  and  traitorous  Imaginations  and 
Purpofes  aforefaid  to  fulfil  and  perfedl,  they  the 
aforefaid  Thomas  White  alias  Whitehread,  William 
Ireland,  John  Fenwick,  Thomas  Pickering,  and 
John  Grove,  with  other  falfe  Traitors  to  the  Ju- 
rors not  known,  the  faid  four  and  twentieth  Day  of 
April,  in  the  Year  of  the  Reign  of  our  faid  late  So- 
vereign Lord  the  King,  the  thirtieth,  with  Force 
and  Arms,  i^c.  at  the  Parifh  of  St.  Giles  in  the 
Field,  in  the  County  of  Middle/ex  aforefaid,  falfely, 
malicioufly,  fubtilely,  advifedly,  devilifhly,  and 
traitoroufly  did  affemble  thenifelves,  unite  and  meet 
together,  and  then  and  there  falfely,  malicioufly, 
fubtilely,  advifedly,  devilifhly,  and  traitoroufly, 
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did  confblt  and  agree  our  faid  late  Sovereign  Lord 
the  King  to  Death,  and  final  Deflrudion  to  bring 
and  put,  and  the  Religion  within  this  Kingdom  of 
England,  rightly,  and  by  the  Laws  of  the  fame 
Kin[  dom  eftablifli'd,  to  the  Superflition  of  the 
RoTidJh  Church,  to  change  and  alter  ;  and  the  foon- 
er  to  fulfil  and  perfeft  their  faid  mofl:  wicked  Trea- 
fons, and  traitorous  Imaginations  and  Purpofes, 
they,  the  faid  Thomas  White  alias  Wbiiehready 
Widiam  Ireland,  John  Fenwick,  Thomas  Pickerings 
and  John  Gr',ve,  and  other  falfe  Traitors  of  our 
faid  late  Sovereign  Lord  the  King,  to  the  Jurors 
unknown,  afterwards,  to  wit,  the  fame  24th  Day 
of  April,  in  the  faid  30th  Year  of  our  faid  late  So- 
vereign Lord  the  King,  at  the  aforefaid  Parifli 
of  St.  Giles  in  the  Fields,  in  the  County  aforefaid, 
falfely,  fubtilely,  advifedly,  dcvilLflily,  and  traito- 
roufly among  themfelves,  did  conclude  and  agree, 
that  they  the  aforefaid  Thomas  Pickering,  John 
Grove,  him  the  faid  late  Sovereign  Lord  the 
King  fhould  kill  and  murder :  And  that  they  the  faid 
Thomas  White  alias  Whitehread,  William  Ireland, 
John  Fenwicky  and  other  falfe  Traitors  to  the  Ju- 
rors unknown,  a  certain  Number  of  Maffes  be- 
tween them,  then  and  there  agreed  for  the  Health 
of  the  Soul  of  him  the  faid  Thomas  Pickering,  there- 
fore fhould  fay,  celebrate  and  perform,  and  there- 
fore fhould  pay  unto  the  faid  John  Grove  a  certain 
Sum  of  Money,  between  them  then  and  there  a- 
greed.  And  the  Jurors  aforefaid,  upon  their  Oath 
aforefaid,  did  further  prefent,  that  the  faid  Thomas 
Pickering  and  John  Grove,  upon  the  Agreement  a- 
forefaid,  then  and  there  falfely,  fubtilely,  advifedly, 
malicioufly,  deviliflily  and  traitoroufly  did  take  up- 
on them,  and  did  promife  to  the  faid  Thomas  Wb^te, 
alias  Whitehread,  William  Ireland,  John  Fen-u-ick,  and 
other  falfe  Traitors  of  our  late  faid  Sovereign  Lord 
the  King,  to  the  Jurors  aforefaid  unknown,  then  and 
there,  falfely,  fubtilely,  advifedly,  malicioufly,  de- 
vilifhly, and  traitoroufly,  did  promife  that  they 
the  faid  Thomas  Pickering  and  John  Grove  would 
kill  and  murder  our  faid  late  Sovereign  Lord  the 
King  -,  and  they,  the  faid  Thomas  IVhite  alias 
Whitehread,  William  Ireland,  John  Fen-wick,  Thomas 
Pickering,  John  Grove,  and  other  falfe  Traitors  of 
our  faid  late  Sovereign  Lord  the  King,  afterwards, 
to  wit,  the  faid  four  and  twentieth  Day  of  April, 
in  the  thirtieth  Year  aforefaid,  at  the  aforefaid 
Parifh  of  St.  Giles  in  the  Fields,  in  the  County  of 
Middle/ex  aforefaid,  fubtilely,  advifedly,  malici- 
oufly, devilifhly,  and  traitoroufly,  did  feverally 
every  one  of  them  give  their  Faith  each  to  the 
other,  and  upon  the  Sacrament  then  and  there 
traitoroufly  did  fwear  and  promife,  to  conceal,  and 
not  to  divulge  their  fiid  mod  wicked  Treafons  and 
traitorous  Compaffings,  Confultations  and  Purpo- 
fes fo  between  them  had,  him,  our  faiJ  late  Sove- 
reign Lord  the  King,  traitoroufly  to  kill  and  mur- 
der, and  the  Romijh  Religion  in  this  Kingdom  of 
England  to  be  ufed,  to  introduce,  and  the  true  Re- 
formed Religion  in  this  Kingdom  of  £;/g/(z;/(/ right- 
ly, and  by  the  Laws  of  the  fame  Kingdom  efla- 
blifhed,  to  alter  and  change  ;  and  that  the 
aforefaid  Thomas  Picke7Trig,  and  John  Grove,  in 
Execution  of  their  traitorous  Agreement  aforefaid, 
afterwards,  to  wit,  the  fame  four  and  nventieth 
Day  of  April,  in  the  thirtieth  Year  aforefaid,  and 
divers  other  Days  and  Times  after,  at  the  a- 
forefaid  Parifh  of  St.  Giles  in  the  Fields,  in  the 
County  aforefaid.  Muskets,  Piflols,  Swords,  Dag- 
gers, and  other  oflfenfive  and  cruel  Weapons,  him, 
our  faid  late  Sovereign  Lord  the  King,  to  kill  and 
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murder,  falfely,  fubtilely,  advifedly,  malicioufly, 
and  traitoroufly  did  piepare,  and  obtain  for  them- 
felves,  and  them  had  and  kept-,  and  that  they  the  a- 
forelaid  Thoriw,  Pickering  and  John  Grove  afterwards, 
to  wit,  the  laid  four  and  twentieth  Day  of  April ^  in 
the  thirtiecii  Year  aforefaid,  and  divers  Days  and 
Times  afterwards,  with  Force  and  Arms,  Qc.  at 
the  Parifh  aforefaid,  in  the  County  aforelaid,  and 
in  other  Places  within  the  County  of  Middkfex 
aforefaid,  faUely,  fubtilely,  advifedly,  malicioufly, 
devilifhly,  and  traitoroufly  did  lie  in  wait,  and  en- 
deavour our  liiid  late  Sovereign  Lord  the  King  to 
murder,  and  that  the  fiid  Tbojtias  While  alias 
Whitdread,  Wtiliam  Ireland,  John  Fenwick,  and 
other  falfc  Traitors  to  the  Jurors  unknown,  after- 
wards, to  wit,  the  fame  four  and  twentieth  Day  of 
Jpril,  in  the  thirtieth  Year  aforefaid,  at  the  Parifli 
aforefaid,  in  the  County  of  Middkfex  aforefaid, 
falfely,  fubtilely,  advifedly,  malicioufly,  devilifli- 
ly  and,  traitoroufly  did  prepare,  perfuade,  excite, 
abet,  comfort  and  counfel  four  other  Perfons, 
Men  to  the  Jurors  unknown,  and  Subjeds 
of  our  laid  late  Sovereign  Lord  the  King,  him  our 
laid  late  Sovereign  Lord  the  King  traitoroufly  to 
kill  and  murder,  'againft  the  Duty  of  their  Allegi- 
ance, againfl;  the  Peace  of  our  fud  late  Sovereign 
Lord  tlx  King,  his  Crown  and  Dignity,  and  againft 
the  Form  of  the  Statute  in  that  Cafe  made  and  pro- 
vided; and  thereupon  it  was  fo  flvr  proceeded,  that 
afterwards,  to  wit,  at  the  Court  of  Goal-Delivery 
of  our  Sovereign  Lord  the  King,  of  Newgale,  at 
Juftice-Hall  in  the  Old-Bailey,  in  the  Suburbs  of 
the  City  of  London,  in  the  Parifli  of  St.  Sepulchre,  in 
the  Ward  of  Faringdon  without,  London  aforefliid, 
the  feventeenth  Day  of  December,  in  the  thirtieth 
Yearaforefaid,  before  the  Juftices  of  our  faid  Lord 
the  King,  then  and  there  being  prefent,  held  by 
Adjournment  for  the  County  of  Middle/ex  afore- 
faid, before  whom  the  Indiftment  aforefaid  was 
then  depending,  came  the  aforefaid /^///rt;«  Ireland, 
Thomas  Pickering,  and  John  Grove  under  the  Cuf- 
tody  of  Sir  Richard  How,  Kt.  Sir  John  Chaptnan  Kt. 
Sheriffs  of  the  County  of  Middle/ex  aforefaid, 
into  whofe  Cuftouy,  for  the  Caufe  aforefaid  be- 
fore that  were  conimitted,  being  there  brought  to 
the  Bar  in  their  proper  Perfons,  and  immediately 
being  leverally  fpokcn  unto  concerning  the  Premif- 
fes  above  charged  upon  them,  how  they  would  ac- 
quit themfeives  thereof;  the  aforefaid  IFilliajn  Ire- 
land, Thomas  Pickering,  and  John  Grove  did  fay 
that  they  were  not  thereof  guilty,  and  for  the 
fame,  for  good  and  bad,  they  feverally  put  them- 
feives upon  the  Country,  and  by  a  certain  Jury  of 
the  Country  on  that  behalf,  in  due  manner  impan- 
nel'd,  fworn  and  charged,  then  and  there,  in  the 
fiime  Court  before  the  Jufl:ices  of  Goal-delivery 
aforefiid  were  trycd,  and  that  upon  that  Trial  be- 
tween our  faid  late  Sovereign  Lord  the  King,  and 
the  aforefliid  IVilliam  Ireland,  Thomas  Pickering, 
and  John  Grove,  at  London  aforefliid,  to  wit,  at 
Jiiflice-Hall  in  the  Old-Bailey  aforelaid,  in  the  Pa- 
rifla  and  "Ward  aforefaid,  the  Defendant  TiVw  Ort^c^, 
by  the  Name  of  Ti'.us  Oates,  late  of  the  Parifli  of 
St.  Stpukhre  aforefaid,  in  the  Ward  aforefaid. 
Cleric,  was  a  Witnefs  produced  on  the  behalf  of 
our  late  Sovereign  Lord  the  King  upon  the  Trial 
aforefaid,  and  before  theaforcfaid  Juftices  of  Goal- 
delivery  in  the  Court  aforefaid,  then  and  there 
held,  upon  :'he  Holy  Evangelifts  of  God,  to  fpeak 
and  teftify  the  Truth,  the  whole  Truth,  and 
nothing  but  ""he  Truth  of,  and  in  the  Premifles  be- 
tween our  faid  late  Sovereign  Lord  the  King,  and 


tlie  aforefaid  JFilliam  Ireland,  Thomas  Pickerv^g, 
and  John  Grove,  put  in  IflTue,  was  duely  fworn;  and 
that  he,  the  aforefaid  Tilus  Oates,  then  and  tiiere, 
in  the  Court  of  Goal-delivery  aforefaid,  upon  liis 
Oath  aforefaid,  upon  the  Indiftment  aforefaid,  at 
the  Parifh  and  Ward  aforefaid,  by  his  own  proper 
A6t  and  Confent,  of  his  moft  wicked  Mind,  falfely, 
voluntarily,  and  corruptly  did  fay,  depofe,  fwear, 
and  to  the  Jurors  of  the  Jury  aforefaid,  then  and 
there  fworn,  and  impannel'd  to  try  the  Ifiiie  afore- 
faid, between  our  faid  late  Sovereign  Lord  the 
King,  and  the  aforefaid  fFiUiam  Ireland,  Thotnas 
Pickering,  and  John  Grove,  did  give  in  Evidence, 
that  there  was  a  traitorous  Confult  of  Jefuits  that 
were  aflembled  at  a  certain  Tavern,  called  the 
White  Horfe  Tavern  in  the  Strand,  (in  the  White 
Horfe  Tavern  in  the  Strand,  in  the  County  of  Mid- 
dlefex  aforefaid,  meaning)  upon  the  four  and  twen- 
tieth Day  of  April,  in  the  Year  of  our  Lord  1678. 
At  which  Confult,  Whitebread,  Fenwick,  Ireland^ 
(the  aforefaid  Thomas  White  alias  Whitebready 
John  Fenwick,  and  William  Ireland,  meaning)  and 
he  the  faid  Tilvs  Oates,  were  prefent;  and  that  the 
Jefuits  aforefa id  did  feparate  themfeives  intofeveral 
leflTer  Companies,  and  that  the  Jefuits  aforefaid 
came  to  a  Refolution  to  murder  the  faid  our  late 
Lord  the  King,  and  that  he,  the  faid  Titus  Oates, 
did  carry  the  Refolution  aforefaid  from  Chamber  to 
Chamber,  and  did  fee  that  Refolution  figned  by 
them  (the  aforefaid  Jefuits  meaning:)  whereas  in 
truth  and  in  deed,  the  aforefaid  Titus  Oates  was  not 
prefent  at  any  Confult  of  the  Jefuits  at  the  White 
Horfe  Tavern  aforefaid  in  the  Strand,  in  the  Coun- 
ty of  Middle fex  aforefaid,  upon  the  24th  of  Aprils 
in  the  Year  of  our  Lord  167S,  nor  did  carry  any 
Refolution  to  murder  our  faid  late  Lord  the  King, 
from  Chamber  to  Chamber  by  any  Perfons  to  be 
figned.  And  fo  he,  the  aforefaid  Tilus  Oates,  on  the 
17th  Day  of  December,  in  the  thirtieth  Year  afore- 
faid, at  the  Juftice-Hall  aforefaid,  in  the  Court: 
aforefaid,  upon  the  Trial  aforefaid,  upon  the  In- 
didtment  aforefaid,  between  our  faid  late  Lord  the 
King,  and  the  aforefaid  Wdliam  Ireland,  Thomas 
Pickering,  and  John  Grove,  fo  as  aforefaid  had,  by 
his  own  proper  Aft  and  Confent,  and  of  his  moft 
wicked  Mind,  falfely,  voluntarily,  and  corruptly  in 
Manner  and  Form  aforefaid,  did  commit  voluntary 
and  corrupt  Perjury,  to  the  great  Difpleafure  of 
Almighty  God,  in  manifeft  Contempt  of  the  Laws 
of  this  Kingdom  of  England,  to  the  evil  and  per- 
nicious Example  of  all  others  in  like  cafe  offending, 
and  againft  the  Peace  of  our  faid  late  Sovereign 
Lord  the  King,  his  Crown  and  Dignity.  Upon 
this  Indictment  he  has  been  arraign'd,  and  there- 
unto hath  pleaded  Not  Guilty,  and  for  his  Trial 
hath  put  himfelf  upon  the  Country,  and  his  Ma- 
jefty's  Attorney-General  likewife;  which  Country 
you  are;  your  Charge  is  to  enquire,  whether  the  De- 
fendant be  guilty  of  this  Perjury  and  Ofi^ence  whereof 
he  is  now  indifted,  or  whether  not  guilty :  If  you 
find  him  guilty,  you  are  to  fay  fo  ;  ifyou  find  him 
not  guilty,  you  are  to  fay  fo,  and  no  more,  and 
hear  your  Evidence.     Cryer,  make  Proclamation. 

Oates,  Hold,  Sir,  I  beg  one  Favour  of  your 
Lordfhip,  to  give  me  leave  to  have  that  part  of 
the  Record,  wherein  I  am  faid  to  have  fworn  fuch 
and  fuch  things,   read  diftindfly  in  Latin. 

L.  C.  J.   Let  it  be  read  in  Latin. 

CI.  of  Cr.  Juravil  ^  J!:r'  jurat^  prccdiii^ ad  tunc  £3* 
ibidem  jurat'  £ff  impanelat'  ad  triend'  exitum  prcedi^ 
inter  diff  D' num  noflrum  Regem  £;7'^r^fl/' Will'm 
Ireland,  Thomam  Pickering,  ^  Johannem  Grove 
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in  Evidentiis  dedlt,  quod  fiiit  proditoria  Confultatio, 
Anglice,  Confuh'  Jejuil'  qui  AJfetnblat'  fuer"  apud 
quandam  "fabernam  vocaf  the  White  Horfc  Tavern 
in  le  Strand,  (Le  White  Horfe  Tavern  in  k  Strand 
in  CoirC  Mid'  pradiff  innuendo)  fiiper  vicefimum 
quartum  die?n  April'  Ann.  Dotn.  mitleftmo  fexcen- 
tefimo,  feptucigefimo  oSlavo,  ad  quam  quidem  Conful- 
tationem,  Whitebread,  Fenwick,  Ireland,  (prndill' 
Thomam  White  alias  Whitebread,  Johannem 
Fenwick,  &  Will'm  Ireland  innuendo)  &'  prtzfal' 
Titus  Oates  fuer'  prcefent'  &  quod  Jefuita;  presdiil' 
fefe  feparaver'  in  feparales  minores  Conventus  quod- 
que  Jefuitce  pradiW  venerunt  ad  Refolutionem  ad 
murdrand'  diSlum  D'num  Regem,  (^  quod  ipfe  idem 
Titus  Oates  portavit  Refolutionem  prcediB'  a  Camera 
ad  Cameram,  i^  videbat  Refolutionem  illamfignat' 
per  ipfos  (prcefat'  Jefuitas  innuendo.)  That  is  the 
Perjury  that  you  are  laid  to  have  fworn. 

Oates.  Pray  go  on,  Sir,  Ubi  revera'     •    • 

CI.  of  Cr.  Ubi  revera  i3  in  prcediR'  Titus  Oates 
non  preefens  fuit  ad  aliquam  Confultationem  Jefuit' 
apud  le  White  Horfe  Tavern  pr(edi£t'  in  le  Strand, 
in  Com'  Mid'  prmdiR'  fuper  vicefimum  quartum  diem 
Aprilis  Anno  Domini  millefimo  fexcentefimo  feptuage- 
fimo  o£lavo,  nee  portavit  aliquam  Refolutionem  ad 
diot'D'nufn  Regem  murdrand'  a  Camera  ad  Cameram 
per  aliquas  Perfonas  ftgnand'. 

Mr.  Jufl.  Withins.  Now,  you  have  read  it,  go 
on.  Sir,  to  make  your  Proclamation. 

CI.  ofCr.  Cryer,  make  an  O-yes. 

Cryer.  O-yes !  If  any  one  can  inform  our  So- 
vereign Lord  the  King,  the  King's  Serjeant,  the 
King's  Attorney-General,  or  this  Inqueft  now 
taken  concerning  the  Perjury  and  OiFence,  whereof 
the  Defendant  2lito  O^to  ftands  indi6ted  ;  let  them 
come  forth,  and  they  fhall  be  heard,  for  now  he 
ftands  upon  his  Difcharge. 

Mr.  Phipps.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury- 

Oates.  My  Lord,  I  defire  your  Lordfhip  and 
the  Court  would  be  of  Counfel  for  me  in  one  thing, 
which  I  take  to  be  a  Fault  and  Error  in  my  Indift- 
ment. 

L.  C.  J.  Look  you,  Mr.  Oates,  whatever  you 
have  to  fay  of  that  nature,  youmuft  not  fpeak  to  it 
now,  you  will  have  your  time  as  to  that  hereafter, 
in  cafe  you  be  convifted. 

Oates.  My  Lord,  I  have  but  one  fmall  Exception 
to  open  to  you. 

L.  C.  J.  We  are  now  upon  the  Fafl  only. 

Oates.  My  Lord,  I  beg  you  would  give  me  leave 
only  to  tell  you  of  a  Miftake  in  the  Indiflment, 
which  I  hope,  when  I  have  opened,  will  fatisfy 
your  Lordfhip,  that  it  ought  not  to  be  put  upon 
me  or  the  Court  to  try  this  Caufe  -,  or  to  be  fure, 
if  there  fhould  be  a  Convidion,  I  hope  I  may  move 
an  Arreft  of  the  Judgment. 

L.  C.  J.  So  I  tell  you  you  may,  but  not  now. 

Oates.  Good  my  Lord,  hear  me  but  a  few  Words-, 
the  Indiftment  charges  me  to  have  given  fuch  and 
fuch  Evidence,  that  there  was  fuch  a  Confult  of  the 
Jefuits  at  the  White  Horfe  Tavern  in  the  Strand,  the 
24th  of  April  1678.  that  the  Jefuits  did  afterwards 
divide  themfelves  in  feveral  leflfer  Companies,  that 
they  came  there  to  a  Refolution  to  murder  the  late 
King,  and  that  I  fwore  that  I  carried  that  Refolu- 
tion from  Chamber  to  Chamber,  and  faw  the  Re- 
folution figned  by  them,  lb  the  Word  is,  Signal'  ; 
now  the  Perjury  affigned  is,  that  I  was  not  prefent 
at  that  Confult,  nor  did  carry  the  Refolution  from 
Chamber  to  Chamber  to  be  figned,  and  there  the 
Y^ordisSigiiand'  ;  now  I  conceive  if  Signal'  be  the 


Word,  that  IS  ufed  in  fctting  forth  the  Oath  that  I 
made,  the  AfTlgnment  of  the  Perjury  ought  to 
follow  that  Form,  and  the  Word  there  ou^ht  to 
\^Signat  too;  being  Sign  and',  I  take  that  to  be  an 
r.rror. 

L.  Cy.  Look  that  is  not  proper  at  this  time, 
asltoldyouatfirft;  but  withal  I  do  not  think  there 
IS  any  great  Matter  in  what  you  fay. 

Mr.  At.  Gen.  Either  I  do  not  undcrf>and  Mr 
Oates  what  he  means  by  the  Objcdion,  or  he  will 
find  himfelf  much  miftakenin  it. 

L.  C.J.  Well,  well,  we  have  nothing  to  dd 
with  that  now  ;  go  on  with  the  Caufc. 

Mr.  Phipps.  May  it  pleafe  your  Lord/hip,  and 
you  Gentlemen  of  the  Jury,  this  is  an  Indidnient 
agamll  Titus  Oates  for  Perjury,  which  Indiftment 
fets  forth,    that   Thomas  IVhite   alias  IVhitebread, 
William   Ireland,  John  Fenwick,  Thomas  Pickering 
and  John  Grove,  the  1 6th  of  December,  in  the  thir- 
tieth Year  of  the  late  King,  atthe  Old-Bail-y,  were 
indifted  of  High  Treafon  for  Confpirina  the  D.-ath 
of    the    King,    and  that  Ireland,    Pidering,    and 
Grove,  were  tryed  the    17th   o^  December  in  rhzt 
Year,  and  upon  that  Indidment  Tiius  Optcs  w-.s 
produced  .as   a  Witnefs  on  the  behalf  of  the  Kin^ 
againfl  thefaid/r^/fl«^,  Pickering  and  Grove,  bet- 
ing fworn  to  give  Evidence  to  the    Jury  that  were 
impannelled  and  fworn  to  try  that  Caufe  ;  he  did 
fwear  and  give  in  Evidence  that  there  was  a  treafo- 
nableConfult  of  the  Jefuits  at  the  White  Horfe  Ta- 
vern in  the  Strand,  (meaning  the  White  Horfe  Ta- 
vern in  the  Strand,  in  the  County  of  Middlefex)  the 
24th  of  April  167S.  at  which  Confult,  Whiteb-ead, 
Fenwick,  and  Ireland,  and  the  faid  Titus  Oates  were 
prefent,  and  that  they  feparated  themfelvc-   into 
feveral  lefler  Clubs,  and  came  to  a  Refoluubr  to 
murder  the  King,  and  that  he,  the  faid  Titus  Oc.teSy 
carried    the    faid    Refolution    from    Chamber  to 
Chamber,  to  be  figned  by  them,  meaning  the  Je- 
fuits ;  whereas  in  truth  and  in  faft,  he,  the  fid 
Titus  Oates,  was   not  prefent  at  any  fuch  Coniult, 
the  four  and  twentieth  of  y^/)rz7,   1678.  nor  carried 
any  fuch  Refolution  from  Chamber  to  Chamber  to 
be  figned;  and  he,  the   faid  Titus  Oatss,  the  17th 
jyiyoi  Dece7?iber,  in  the  thirtieth  Year  aforefaid,  at 
the  Old-Bailey  aforefaid,  upon  the  Trial  aforefaid, 
on  the  Indiftment  abovefaid,    ber^veen  the  Kino-' 
and  the  faid  Ireland,  Pickering,  and  Grove,    fo  as 
aforefiud  had,  by  his  own  proper  Aft  and   Confent 
of  his  moft  wicked  Mind,  falfely,  voluntarily  and 
corruptly   in   manner  and  form  aforefiid,  did  com- 
mit wilful  and  corrupt  Perjury ;  and  this  is  laid  to 
be  to  the  Difhonour  of  God,  in  Contempt  of  the 
Law,  to  the  evil  Example  of  others  in  the  like  cafe 
offending  againfl  the    Iving's  Peace,  Crown   and 
Dignity.    To  this  he  has  pleaded  Not  Guiky,  and 
that  is  the  IfTue  that  you  are  to  try  ;  if  we  prove 
him  Guilty,  we  queflion  not  but  you  will  find  him 
fo. 

Mr.  At.  Gen.  May  it  pleafe  your  Lordfliip,  and 
you  Gentlemen  that  are  fworn,  1  am  of  Counfel 
in  this  Caufe  for  the  King,andour  Cafe  fVands  thus: 
The  Defendant  ftands  indicted  for  corrupt  and  wil- 
ful Perjury,  for  what  he  fwore  at  tae  Trial  of  Ire- 
land, and  that  which  he  fwore  was  this,  in  order  to 
convift  the  Prifoners  then  at  the  Bar  of  the  High 
Treafon  they  were  accufed  of :  Oates  did  fw ;ar, 
that  upon  the  24th  of  April,  1678.  there  was  a 
Confult  of  Jefuits  held  at  tlie/«;/^///?;y^  Tavern 
in  the  Strand,  where  Ireland  and  feveral  other  Je- 
fuits v/ere  prefent,  and  their  Bufinefs  was  to  confult 
how  they  might  murder  and  deftroy  the  King,  and 

fubvert 
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fubvert  the  Government,  and  there  they  came   to  a 
Refolution  that  Pickering  and  Grove  fhould  kill  the 
King  i  and  he  was  prefent  at  the  Debate,  and  he 
carried  the  Refolution  from  Chamber  to  Chamber, 
where  thf-y  had  feparated  themfelves  in  lefTer  Num. 
bers  •,  and  there  he  faw  the  Refolution  figned :  and 
this  is  the  Matter  that  he  fwore,  upon  which  this 
Indiftment  is  founded.     And,  Gentlemen,  we    do 
charge    that  this  was  a  falfe  Oath,  and  in  a  point 
exprefsly  to  the  Matter  then  in  Controverfy  before 
that  Court,  for  we  fhall  prove  he  was  beyond  Sea 
at  that  time,  and  on  that  day  ;  and  in  order  to  his 
Convidtion  we  fhall  make  out  by  clear  Evidence  to 
you  as  full  and  plain  as  ever  was  given,  that  from 
Chrijlmas  before,    which  was   in   December  1677. 
till  Midfummer  after,  which  was  the  latter  end  of 
June    1678.      Oates^  that  fwears   this  Confult    in 
Jpril,  was  at  St.  Omers,  and  in  all  that  time  was 
'  notabfent  from  the  College  there  above  24  Hours, 
and  that  but  once  only,  which  was  in  January  when 
he  played  Truant,  and  went  to  Walton,  which  is 
about  two  Miles  from  St.  Omen,  but  otherwife  he 
was  all  along  in  the  College,     And,  my  Lord,  that 
we  may  give  fuch  a  fatisfaftory  Evidence  as  may 
make  ic  undeniably  plain  to  the  Jury,  I  defire  your 
Lordfhip,  and  you  Gentlemen  of  the  Jury,    would 
pleafe  to  obferve  fome  particular  Periods  of  Time, 
that  I  fhall  open  for  the  better  clearing  our  Evidence 
methodically  ;    and  the  firft   Period  of  Time    is 
from  Mr.  Hiijley's  leaving  St.  Omers  ;   now  he  left 
St.  Omers  the   14th  of  April   Old  Stile,  which  is 
the  24th  of  April  New  Stile,  and  then  when  he 
came  away,  he  left  Gates  there  at  St.  Omers.    Mr. 
Hiljley  when  he  came  into  England,  in  Kent  in  his 
Journey   to  London,    meets  one  Mr.  Burnaby  ;  this 
was  I  fay  in  Mr.  HzT/Z.-'/s  Return  into  England  from 
St.  Omers,  which  he  left  ten  Days  before  the  time 
afTigned  by  Oates   for  this   Confult,  at  the  White 
Horfe  Tavern  in  the  Strand.  And  the  next  Period  is, 
Mr.  Burnaby  was  going  to  St.  Omers,  and  there  he 
arrives  in  Time  the  2ifl  oi  April  Old  Sdle,  and 
there  he  finds  Mr.  Oates,  who  fwore  he  was  then 
in  London  :    and  by  the  Evidence   you    will  hear 
that  Mr.  Oates,  according  to  his  ufual  Cuftom,  and 
according  to  that  Virtue  he  is  endowed  with,  very 
boldly    infinuates    himfelf    into    this  Gentleman's 
Company,  as  he  ufes  to  do  with  all  new  Comers  ; 
and  you  will  hear  from  Mr.  Burnaby  himfelf,  and 
many  others,  that  from  the  time  of  his  coming  to 
St.Oiners,  which  was  the  21ft  of  April,  he    con- 
vers'd  with  Mr.  Oates   feveral   Days,    every   Day 
till  after  the  24th  of  April  Old  Stile  at  St.  Omers. 
Then,  my  Lord,  another  Period  of  Time  that  I 
would  defire  you  to  obferve,   is,  from  Mr.  Pool's 
coming  from  St.  Omers,    which    was  in  Time  the 
25th   of  April  Old  Stile,  the  very  Day   after  the 
Day  that  this  Confidt  was  fworn  to  be  on  ;  and  when 
he  came  from  St.  Omers,  you  will  hear  from  many 
WitnefTes  that  he  left  Oates  there,  and  there  he  flay- 
ed. For,  my  Lord,  we  fhall,  befides  tiiefe  particular 
times  of  thefe  Gentlemens   coming  over  who  left 
him  there,  prove  the  very  Day  wJien  he  left  St. 
Omers,    and  that  was  the  end    of  Midfummer-day 
following,  which  was  the  23d  of  June  ;  then  was 
the  time  when  Oates  came  firft  from  St.  Omers  to 
England,  and  we   fhall  prove  he  took  hii  leave  of 
them   then.   My  Lord,  we  have  many   other  Cir- 
cumftances  that  will  unanfwerably  ftrengthen  this 
Evidence,    and  fhew  that  our  WitnefTes  teftify  no- 
thing but  the  Truth  -,  one  particularly  isthis:  This 
Gentleman  being  a  Novice  of  the  Houfc,     was 
Reader  in  the   Sodality,  as  they  call  it,  we  fhall 


prove  that ;  for  every  Sunday  and  Holiday  through- 
out all  April  and  May,  he  did  officiate  in  that  place, 
and  did  read  to  the  Society  according  as  the  Cuflom 
there  is  ;  and  we  fhall  prove  another  particular 
thing,  that  upon  this  24th  of  April  he  was  in  the 
College,  by  a  particular  Circumftance,  and  that  by 
feveral  WitnefTes :  fo  that.  Gentlemen,  not  to  de- 
tain you  with  any  long  Opening  of  the  Matter,  if 
we  prove  this  that  I  have  opened,  as  we  fhall  with  a 
Cloud  of  WitnefTes,  it  will  make  an  end  of  the 
Queftion.  We  fhall  firft  call  our  WitnefTes  to 
prove  that  he  fwore  at  that  Trial,  that  fuch  a  Con- 
fult was,  and  he  was  at  it,  and  then  if  we  prove  that 
he  was  at  another  Place  beyond  Sea,  at  fuch  Di- 
ftance  that  it  is  impofTible  for  him  to  be  here ;  I  do 
not  doubt  but  the  Court  and  the  Jury  will  conclude, 
he  hath  wilfully  and  corruptly  forfwore  himfelf; 
the  fad  EfFedts  of  which  we  are  all  WitnefTes  of ;  it 
was  to  take  away  the  Lives  of  his  Fellow-Subjefts 
wrongfully  ;  and  it  will  appear  to  the  World,  he 
has  been  one  of  the  greateft  Impoftors  that  ever  did 
appear  upon  the  Stage,  either  in  this  Kingdom,  or 
in  any  other  Nation. 

Mr.  Sol.  Gen.  We  will  now  go  on  with  »,,.., 
our  Evidence,  and  prove  all  the  Parts  of  •  '  '  • 
the  Indidtment,  and  firft  produce  the  Record  of  the 
Trial  oi  Ireland,  and  then  by  WitnefTes,  viva  voce, 
that  were  prefent  at  that  Trial,  we  fhall  prove  what 
he  fwore,  and  then  prove  that  Oath  of  his  to  be 
falfe.    Swear  Mr.  Swift.  [Which  was  done. 

Where  is  the  Record  of  Ireland's  Trial  ? 

Mr.  Swift.  Here  it  is,  my  Lord, 

Mr.  Recorder.  Is  that  a  true  Copy,  Sir  ? 

Mr.  Swift.  Yes,  I  examin'd  this  from  the  Re- 
cord, it  is  a  true  Copy. 

L.C.J.  Read  it. 

Mr.  At.  Gen.  If  Dr.  Oates  does  defire  the  whole 
may  be  read,  let  it  be  fo  •,  otherwife  a  Word  of  it 
may  ferve,  it  being  only  an  Inducement. 

Oates.  Yes,  I  defire  it  may  be  all  read. 

L.  C.  J.  It  muft  be  read,  if  he  will  have  it. 

Mr.  Sol.  Gen.  Well,  Ifubmit  it,  I  did  only  offer 
it  to  fave  the  time  of  the  Court. 

Oates.  I  would  fave  the  time  of  the  Court  too  all 
that  I  can  ■,  but  I  think  it  may  be  material  for  me  to 
have  the  whole  read. 

L.  C.  J.  In  God's  name  let  it  be  read,  we  will 
not  hinder  you  in  any  thing  that  may  be  for  your 
Defence. 

CI.  ofCr.  Memorandum  quod— < 

Mr.  At.  Gen.  Now  this  long  Record  in  Latin  is 
read,  I  would  fain  know  whether  it  be  to  any  great 
purpofe,  but  only  to  fpend  Time  ? 

L.  C.  J.  Nay,  I  think  it  has  not  been  very 
edifying  to  a  great  many  -,  do  you  think,  Mr.  OateSy 
that  the  Jury,  who  are  Judges  of  this  Fad:,  do 
underftand  it  ? 

Odtes.  I  cannot  tell,  may  be  they  may,  my 
Lord. 

Mr.  Juft.  Withins.  Do  you  underftand  it  your- 
felf,  M.r.  Oaks? 

Oates.  That's  not  any  Queftion  here  -,  but  to  ob- 
lige the  Court  and  the  Jury,  I  defire  it  may  be  read 
in  Englijfj  too, 

L.  C.  J.  No,  the  Court  underftands  it  well  e- 
nough,  and  tliey  can  tell  the  Jury  what  it  is  -,  it  is 
only  the  Copy  of  a  Record,  to  prove  that  Ireland 
was  tried  for  High  Treafon  at  the  Old  Bailey,  the 
lyth  of  December  1678, 

Mr.  Sol.  Gen.  Now,  my  Lord,  we  will  call  our 
WitnefTes,  to  fwear  what  Oates  did  at  tliat  Trial 
fwear :  Pray  fwear  Mr.  Fojler.        [Which  was  done. 

Mr. 
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Mr.  yll.  Gen.  Pray,  Mr.  Fnjlcr,  will  you  acquaint 
the  Court  and  the  Jury,  whetlier  Dr.  Oatcs  was  pro- 
duced as  a  Witnefs  at  Ireland's  Trial,  and  what  lie 
did  there  depofe  about  a  Confultin  April  78. 

Mr.  Foftcr.  My  Lord,  I  was  fo  unhappy  as  to  be 
one  of  that  Jury,  by  whom  Mr.  Ireland,  Mr. 
Pickering,  and  Mr.  Grove  were  try'd. 

Juryvicn.  My  Lord,  we  defire  that  Mr.  Fojter 
would  lift  up  his  Voice,  for  we  cannot  hear  him. 

Mr.  Fofler.  Truly,  my  Lord,  I  have  been  very 
fick  of  late,  and  am  not  now  very  well,  and  there- 
fore cannot  fpeak  louder  than  I  do. 

L.  C.  y.  Go  nearer  the  Jury,  and  fpeak  as  loud 
as  you  can. 

Mr.  Fofter.  My  Lord,  I  fay,  I  did  fee  Mr.  Dates 
produced  as  an  Evidence  at  the  Seflions  in  the  Old- 
Bailey,  where  I  was  fo  unhappy  as  to  be  a  Jury-man, 
when  Mr.  Pickering,  Mr.  Ireland,  Mr.  Grove,  and 
Mr.  fVhitebreadwere  try'd. 

Mr.  Jl.  Gen.  When  was  that  ? 

Mr.  Fojter.  It  was  in  December  7  8 . 

Mr.  At.  Gen.  And  what  did  Oates  then  fwear  ? 

Mr.  Fofter.  I  did  fee  Mr.  Oates  fworn  as  an  Evi- 
dence there,  in  behalf  of  the  King,  againft  the 
Prifoners ;  and  he  did  then  fwear,  that  there  was  a 
Meeting  of  feveral  Jefuits  at  the  IVhitc-horfe  Ta- 
vern in  the  Strand,  upon  the  24th  of  April  78.  and 
that  Mr.  IFJjitebread,  Mr.  Ireland,  and  Mr.  Fen- 
wick  were  prefent  at  the  Meeting,  and  there  they 
did  confuk  the  Death  of  the  King,  and  the  altering 
of  the  Religion  ;  and  fome  went  away,  and  others 
came  :  at  laft  they  reduced  themfelves  into  feveral 
fmaller  Companies  or  Clubs,  and  they  came  to  a 
Refolution,  that  Pickering  and  Grove  fhould  go  on 
to  alTaffinate  the  King,  for  which  the  one  was  to 
have  1500  Pound,  and  the  other  30,000  MafTes, 
and  that  this  Refolution  was  drawn  up  by  one  Mico 
(if  I  am  not  miftaken  in  his  Name)  I  have  it  in  my 
Notes  I  then  took  of  the  Evidence  •,  and  he  fwore 
further,  that  he  himfelf  went  with  this  Refolution 
to  feveral  of  their  Chambers  ;  he  went  to  IVhiie- 
Iread's  Chamber,  and  faw  JFhitebread  fign  it ;  he 
went  to  Fenwick's  Chamber,  and  faw  Fenivick  fign 
it  -,  and  went  to  Ireland's,  Chamber,  and  faw  Ire- 
land fign  it;  and  this  was  upon  the  24th  of  April 
78.  My  Lord,  I  am  pofitive  in  this,  for  I  had  the 
good-hap  to  take  the  Notes  at  the  Trial  for  my 
own  help,  being  a  Jury-man,  and  I  never  look'd 
upon  thoie  Notes  afterwards,  till  the  printed  Trial 
camie  out,  and  then  I  compared  my  Notes  with  the 
Print,  and  found  them  to  agree,  and  I  have  kept 
them  ever  fince  by  me,  and  this  is  all  under  my  own 
Hand  as  I  have  teflified. 

Oates.  My  Lord,  may  I  ask  this  Gentleman  a 
Queftion  ? 

L.  C.  J.  Ay,  if  the  King's  Counfcl  have  done 
with  him. 

Mr.  At.  Gen.  Yes,  my  Lord,  we  have  done  with 
him. 

Mr.  Fofter.  Pray,  my  Lord,  give  me  leave  to 
fit  down,  for  I  am  not  able  to  ftand. 

Oates.  My  Lord,  I  defire  you  to  ask  that  Gen- 
tleman, whether  in  the  Oath  that  I  took,  I  call'dit 
a  Confuk,  or  I  call'd  it  a  Traitorous  Confult. 

Mr.  Fofter.  Truly  I  think  you  call'd  it  both,  if 
I  am  not  miftaken  ;  but  if  your  Lordfhip  pleafe,  I 
will  look  upon  my  Notes. 

L.  C.  J.  You  may  look  upon  your  Notes  to  re- 
frefh  your  Memory,  if  you  will. 

Mr.  Juft.  Withiiis.  Truly  I  think  if  it  were  a  Con- 
fult to  murder  the  Kihg,  it  muft  be  a  traitorous 
one  without  doubt. 


Oates.  Sir,  that  is  not  to  the  purpofc,  rny  Que- 
ftion is,  what  I  fwore  it  was. 

L.  C.  J.  He  tells  you,  he  believes  you  did  fwear 
both  ways. 

Mr.  Fofter.  At  that  Confult  Kc  fiid  fuch  a  Re- 
folution was  taken,  andltliink  he  called  it  a  Trai- 
torous Confult. 

Oates.  If  you  pleafe,  I'll  tell  your  Lordfhip  the 
Reafon,  why  I  asked  that  Queftion. 

L.  C.  J.  No,  you  may  fave  yourfelf  the  trou- 
ble of  that,  you  beft.  know  the  reafon  of  your  owa 
Queftions  •,  he  has  given  you  a  fati^f idtory  Anfwer. 

Oates.  Then  if  your  Lordfhip  phafe,  ask  him 
this  Queftion,  whether  I  fwore  that  all  thcfe  three 
Jefuits  were  prefent  at  one  time,  or  how  many  of 
them  ? 

L.  C.  J.  You  hear  the  Queftion,  what  fay  you 
to  k? 

Mr.  Fofter.  Sir,  you  fwore  that  Ireland,  Fenzvick 
and  Whitebread  were  at  that  Confu'.t,  but  whether 
they  were  all  three  of  them  there  at  one  time, 
I  cannot  tell,  or  which  of  them  were  together ; 
but  this  you  did  fwear,  that  they  were  there,  and 
came  to  fuch  a  Refolution,  and  you  carried  it  to 
all  their  Chambers,  and  did  fee  them  fign  it. 

Mr.  Juft.  Withins.  He  gives  you  a  plain  Ac- 
count, what  you  did  fwear,  I  think,  Mr.  Oues. 

Oates.  Very  well,  my  Lord,  I  would  ask  him  a 
third  Queftion,  if  you  pleafe. 

L.  C.  J.  Ay,  in  God's  Name  ask  him  as  many 
Queftions  as  you  will. 

Oates.  Whether  did  I  fwear  that  it  was  refolved 
to  kill  the  King  at  the  White-Horfe  Tavern,  or 
whether  that  Refolution  was  made  after  they  fepa- 
rated  themfelves  into  lefler  Clubs  ? 

L.  C.  J.  Mr.  Fofter,  this  is  his  Queftion,  whe- 
ther you  did  apprehend  by  what  he  fwore,  that  he 
affirmed,  the  Refolution  to  kill  the  King  was  made 
at  the  White-Horfe  Tavern,  or  afterwards  w^hen 
they  were  divided  ? 

Mr.  Fofter.  They  came  to  a  Refolution,  you 
faid,  at  the  White-Horft  Tavern,  and  the  Refolu- 
tion was  there  drawn  up  by  one  Mico,  I  think,  and 
it  was  carried  by  you,  for  every  one  to  fign  it  trom 
Chamber  to  Chamber  ;  for  I  remember  you  were 
asked  the  Queftion,  whether  you  faw  them  fign  it, 
and  you  anfwered  that  you  did  carry  it,  and  faw 
them  fign  it. 

Mr.  Juft.  JVithins.  He  fpeaks  very  plain,  Mr. 
Oates. 

L.  C.  J.  He  anfwers  your  Queftion  very  fully. 

Oates.  Ay,  my  Lord,  fo  he  does,  I  am  glad  of  it. 

L.  C.  y.  Have  you  any  more  Queftions  to  ask  him  ? 

Oates.  I  would  ask  him  another  Queftion  ;  whe- 
ther I  did  fwear,  that  I  did  carry  this  Refolution 
from  Chamber  to  Chamber  to  be  figned,  or  that 
I  carried  it  from  Chamber  to  Chamber,  and  faw 
them  fign  it. 

Mr.  Fofter.  You  did  fwear  that  you  carried  the 
Refolution  from  Chamber  to  Chamber,  and  faw 
them  fign  it, 

Oates.  But  did  you  remember  it  fo  particularly,' 
as  to  fay,  which  you  fwore,  whether  1  did  carry  it  to 
be  figned,  or   carried  it,  and  fiw  thena  fign  it  ? 

Mr.  Fofter.  You  faid,  you  carried  it  to  be  fign- 
ed, and  you  fiw  it  figned. 

L.  C.  y.  He  tells  you  fof  Satisfaftion  in  that 
•Point,  that  he  does  remember  you  did  fwear  it 
both  ways. 

Oates.  He  does  fay  fo  indeed,  but  whether  it 
was  fo  or  no,  is  a  doubt. 
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L.  C.  J.  That  will  be  a  Queftion  by  and  by,  it 
may  be  ;  if  he  be  in  the  wrong,  I  fuppofe  you  can 
reftify  him. 

Oales.  We  are  now,  my  Lord,  upon  my  Oath, 
and  therefore  it  concerns  me  to  enquire  whether  I 
fwore  as  is  laid  in  tlie  Indictment. 
L.  C.  J.  You  fiy  right,  it  does  {o. 
Oates.  And  I  the  rather  ask  thefe  Queftions,    my 
Lord,  becaufe  it  is  fix  Years  ago  fince  that  Triah 

L.  C.  J.  I  hope  you  have  not  forgot  what  you 
fwore,  have  you  ? 

Oatcs.  My  Lord,  I  think  it  is  fltir  for  me  to  ask 
the  Witneffes  what  they  remember  after  fo  long  a 
time. 

L.  C.  J.  'Tis  very  fair,  no  body  fiys  any  thing 
to  the  contrary. 

Oa'.es.  Then,  my  Lord,  I  hope  I  may  ask  this 
Gentleman  how  he  comes  to  remember  all  this  af- 
ter fo  long  a  time  ? 

L.  C.  J.  He  has  told  you  already,  but  tell  it 
him  again,  Mr.  Fojler.  ■ 

Mr.  Fojler.  Truly  it  is  fo  long  ago,  that  had  I 
not  taken  all  thefe  Notes  at  the  Trial,  I  had  not 
been  able  to  have  given  fo  good  an  Account. 
L.  C.  J.  'Tis  a  very  good  reafon. 
Oatds.  'Tis  fo,  my  Lord,  I  have  fubpoena'd  others 
of  the  Jury,  and  they  will,  I  fuppofe,  give  you  as 
good  an  Account. 

L.  C.  J.  Have  you  done  with  him  then  ? 
Oates.  I  have  one  Queftion  more  to  ask  Mr.  Fo- 
jler, and  that  is,  whether  I  fwore  they  met  all  in 
one  Room,  at  the  Wh'ile-Horfe  Tavern,  or  in  more 
than  one  ? 

Mr.  Fojler.  You  fwore  they  were  in  feveral 
Rooms, 

Oates.  Then  I  would  ask  him  this  Queftion,  my 
Lord,  whether  he  were  then  fatisfied  that  Ireland 
was  guilty  of  the  High  Treafon  he  was  then  in- 
diftedof? 

L.  C.  J.  The  meaning  of  the  Queftion  is,  I  fup- 
pofe, whether  you  did  believe  Mr.  Oates  at  that 
time. 

Mr.  Fojler.  Yes,  my  Lord,  I  had  no  reafon  to 
the  contrary. 

L.  C.  J.  But  I  would  ask  you  a  Queftion  then 
Mr.  Fofler.  Do  you  believe  him  now  ?  Do  you 
think,  Mr.  Oates,  he  would  have  foun^  him  guil- 
ty, if  he  had  not  believed  the  Evidence  againft 
him? 

Oates.  We  know  how  Juries  have  gone  alate. 
L.  C.  J.  Ay,  very  ftrangely  indeed,  Mr.  Oates, 
and  I  hope  fo  as  we  fliall  never  fee  them  go  a- 
gain. 

Mr.  Fojler.  My  Lord,  I  have  lived  fo  long  in 
the  City  of  Lwi'/w^  without  any  Blemifti,  that  I  hope 
it  will  not  be  thought  I  would  give  corruptly  a 
Verdid  againft  my  Confcience. 

Oates.  My  Lord,  I  fpeak  of  later  Times  than 
Ireland's  Trial. 

L.  C.  J.  He  is  an  honcft  Man,  I  know  him. 
Oates.  Good  my  Lord,  be  plcafedto  hear  me. 
L.  C.  J.  Nay,  you  fliall  hear  me,  as  well  as 
I  fhall  hear  you,  I'll  afilire  you  that,  Mr.  Oates, 
in  plain  Evglijh  :  ask  as  many  Qiieftions  of  the 
Witneffes  as  you  will,  that  arc  proper  to  be  asked  ; 
but  I'll  havenoDcfcants,  nor  Rcfleftions  :  I  know 
him,  and  he  is  very  well  known  in  the  City  of  Lon- 
don, he  is  a  Man  of  very  confiderable  Quality, 
and  very  good  Repute. 

Oates.  I  befeech  your  Lordfliip  to  forgive  me, 
if  I  miftake  in  my  Queftions,  I  do  affure  you  I  de- 
figii  no  Rcflcdions  on  Mr.  Fojler. 


L.  C.  y.  Ask  what  Queftions  you  will,  but  do 
not  refled. 

Oates.  I  defire  to  ask  Mr.  Fojler  one  Queftion 
more,  and  that  is,  that  he  would  be  pleafed  to  tell 
the  reafon  why  at  the  beginning  of  his  Evidence  he 
laid,  it  was  his  unhappinefs  to  be  a  Juryman  at  that 
time  .'' 

Mr.  Fojler.  Really,  Sir,  I  think  it  not  a  happinefs 
for  any  Man  to  be  of  a  Jury,  where  the  Life  of  a 
Man  is  in  queftion.  I  affure  you  for  myfelf,  Ineverac- 
counted  it  fo,  and  if  I  could  have  avoided  it,  I  fhould 
have  been  very  glad  to  have  been  excufed. 
Oates.  I  have  done  with  Mr.  Fojler. 
Mr.  At.  Gen.  My  Lord,  thus  we  prove  what 
Mr.  Ortto fwore  at  the  Trial,  which  Mr  Oates  him- 
felf  will  not  deny  ;  for  the  Fad,  Mr.  Oates  has  prin- 
ted in  his  Narrative,  as  we  have  now  proved  it. 

Oates.  I  intend  to  produce  fome  others  of  the 
Jury-men  by  and  by. 

Mr.  Sol.  Gen.  Now  we  Ihall  call  our  Witneffes  to 
prove,    that  what  he  then  fwore  was  falfe. 

Mr.  At.  Gen.  We  call  no  more  to  the  Point, 
what  he  did  fwear  ;  but  go  on  to  difprove  what  he 
did  then  fwear. 

Oates.  My  Lord,  I  would  put  this  Queftion  to 
the  Court,  whether  this  be  a  Proof  fufficient  for 
this  Point  ? 

L.C.  J.  Heave  that  to  the  Jury,  it  is  a  Point  of 
Fad:  that  they  are  to  try. 

Oates.  I  befeech  your  Lordftiip,  that  the  Court 
would  be  pleafed  to  give  me  an  Anfwer. 

L.  C.  J,  If  you  ask  impertinent  Queftions,  the 
Court  is  not  obliged  to  anfwer  them.  Go  on,  Mr. 
Attorney. 

Mr.  At.  Gen.  Call  Martin  Hiljlej  Efq;  and  Heji- 
ry  Thornton  Efq;     Swear  Mr.  Hi/JIey.  \JVbich 

was  done. 
Come  Mr.  HilJle-j,  pray  acquaint  my  Lord  and 
the  Jury  what  time  you  came  from  St.  Omers,  irv 
the  Year  78. 

Mr.  Hiljley.  My  Lord,  I  came  from  St.  Omers, 
the  z\tho'i  April  New  Stile,  where  I  left  the  Prifo- 
ner,  Mr.  Oates. 

L.  C.  y.  From  whence  did  you  come,  fay  you  ? 
Mr.  hiljley.  From  St.  Otners  the  24/^  of  Ap'il^ 
New  Stile. 

L.  C.  y.  What  Year  ? 

Hiljley.  In  the  Year  78.  that  is,  the  fourteenth  of 
April  here  ;  and  the  three  and  twentieth  of  April 
New  Srile,  I  fiw  the  Prifoner  at  St.  Omers,  and 
went  to  School  with  him,  and  on  the  four  and 
twentieth  I  came  from  St.  Omers,  and  went  to  Ca- 
lais, and  from  thence  into  England ;  but  he  was 
never  in  my  Company  all  the  while  I  was  coming 
for  England,  though  he  fwore  he  came  over  with 
me. 

L.  C.  y.  The  three  and  twentieth  of  April  you 
fay  you  faw  him  ? 

Mr.  Hiljley.  Yes,  I  was  with  him,  that  was  the 
Day  before  I  came  from  St.  Omers. 

L.  C.  y.  You  left  him  there  the  Day  before  you 
came  away,  you  fay  .'' 

Mr.  Hi/Jley.  I  did  not  fee  him  that  Morning  that 
I  came  away,  but  here  are  others  that  did. 
Mr.  At.  Gen.  Was  he  a  Scholar  there  ? 
Mr.  Hiljley.  Yes,   my  Lord,  he  was. 
Mr.  At.  Gen.  Did  you  know  him  very  well  ? 
Mr.  Hi/Jley.   Yes,   m.y  Lord,  I  did. 
Mr.  At.  Gen,  Did  he  come  over  into  England 
with  you.'' 

Mr.  Hiljley.  My  Lord,  I  came  from  St.  Omers  to 
Calais,  and  never  faw  him  •,  from  Calais  to  Dover  ; 
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I  never  faw  him  from  Dover  to  London,  I  never  faw 
him  all  the  way ;  and  I  am  confident,  he  was  not 
in  the  lame  Ship  I  came  over  in,  for  I  fhould  have 
feen  him  if  he  had. 

Mr.  At.  Gen,  Was  he  for  fome  time  before  that 
conftantly  at  St.  Omers  ? 

Mr.  Hiljle-j.  We  went  perpetually  to  School  to- 
gether. 

L.  C.  y.  What  time  did  you  take  ihipping  after 


you 


went  from  St.  Omers  ? 


Mr. Hiljley.  The  very  next  Day;  the  Day  I 
went  from  St.  Omen  was  on  the  Sunday  morning : 
On  Monday  I  took  fliipping  from  Calais  to  Dover, 
and  I  arrived  m  England  at  Ten  of  the  Clock  the 
fame  Night. 

Gates.  When  does  he  fay  he  arrived  in  England? 

L.  C.  J.  He  fays,  he  went  from  St.  Omers  on 
the  Sunday,  he  came  that  Night  to  Calais,  and  the 
next  day  went  on  board  from  Calais,  and  came 
that  Night  to  Dover,  that  was  Monday  Night. 

Mr.  Hiijley.  Yes,  I  came  that  Night  to  Dover, 
and  I  lay  there  that  Monday  Night,  the  next  Day 
was  the  7.6th  of  April Nevf  Stile. 

Mr.  At.  Gen.  Where  came  you  then,  from 
thence  ? 

Mr.  Hiljley.  I  came  as  far  as  Bockton-ftreet,  and 
there  I  lay  four  or  five  Days,  and  then  I  came  to 
Sittenlourn,  and  by  long  Sea  from  thence  to  Lon- 
don. 

Mr.  At.  Gen.  Where  did  you  meet  Mr.  Burnaby? 

Mr.  Hiljley.  I  met  him  hard  by  there,  at  a  Rela- 
tion's of  mine. 

Mr.  At.  Gen.  Do  you  remember  what  Day  you 
methim? 

Mr.  Hiljley.  I  think  it  was  a  Day  or  two  before  I 
came  away  from  thence  to  London. 

Mr.  Jujl.  Withins.  Had  you  any  Difcourfe  with 
Mr.  Oates,  about  your  coming  into  England  F 

Mr.  Hiljley.  Nothing  at  all,  Sir  Francis,  that  I 
remember. 

L.  C.  J.  What  time  did  you  come  to  London  ? 

Mr.  Hiljley.  I  came  within  a  few  Days  to  London^ 
I  ftaid  four  or  five  Days  there  by  the  way  ;  and  I 
faw  Mr.  Burnaby  within  four  Days,  I  think,  after  I 
came  into  England.  It  was  about  Monday  feven- 
night  after  I  came  from  St.  Omers,  that  I  came  to 
London. 

Mr.  At.  Gen.  That  was  May  New  Stile. 

Mr.  Hiljley.  That  is  their  Stile.  It  was  fo. 

Mr.  Sol.  Gen.  In  our  Stile  it  was  the  21  ft  of 
April. 

Mr.  Hanfeys.  Pray  did  you  give  an  account  to 
any  body,  after  you  came  to  Lo?jdon,  that  you  left 
Oates  at  St.  Otners  when  you  came  away. 

Mr.  Hiljley.  What  fay  you,  Mr.  Hanfeys?  I  did 
not  well  underftand  your  Queftion. 

L.  C.  J.  Then  mind  me.  Sir  :  It  was  asked  of 
you,  whether  you  had  any  Difcourfe  with  anybody, 
after  you  came  hither,  that  you  had  left  Mr.  Oates 
behind  you  at  St.  Omers  ? 

_  Mr.  Hiljlry.  I  did  tell  fome  Perfons  I  left  an  Eng- 
lijh  Parfon  there,  at  the  fame  time  I  came  away. 
L.  C.  J.  Did  you  not  name  him,   who  it  was  ? 

Mr.  Hiljley.  Yes,  I  named  him  by  the  Name  he 
went  by  there,  and  that  v/as  Sampfon  Lucy. 

Mr.  At.  Gen.  To,  whom  did  you  tell  it  ? 

Mr,  Hilfley.  To  one  Mr.  Osbourn. 
Mr.  SoL  Gen.  Did  he  go  by  that  Name  of  Samp- 
fon Lucy  in  the  College  ? 

Mr.  Hilfley.  Yes,  he  did  fometimes,  he  had  three 
or  four  Names,  he  was   called   fometimes   Titus 
Ambrofius. 
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Oates.  Now  my  Lord,  I  defire  I  may  ask  that 
Gentleman  a  QneRion  or  tv/o. 

L.  C.  J.  Ay,  if  they  have  done  with  him. 

Mr.  At  Ge'r.  We  have,  my  I.ord. 

L.  C.  J.  Then  ask  him  what  you  will. 

Oates.  I  defire,  my  Lord,  that  yo'j  would  be 
pleafed  to  ask  that  Gentleman  what  Religion  he  is 
of  ;  for  it  is  a  fair  Queftion,  and  an  equjrablc  one. 


and 
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and  that  which  very  nearly  concerns'  m^: 
I  defire  to  know  where  he  lives. 

L.  C.  J.  What  Religion  are  you  of.  Sir  ? 

Mr.  Hilfley.  I  am  a  Roman  Catholick. 

L.  C.  J.  Where  do  you  live  ? 

Mr.  Hilfley.  I  live  in  London,  I  am  of  the 
'Temple. 

L.  C.  J.  He  fays  that  he  is  a  Roman  Catholick, 
and  lives  in  London. 

Oates.  Pray  be  pleafed,  my  Lord,  to  ask  him 
when  he  went  to  St.  Omers  firft,  and  how  long  he 
ftayed  there  ? 

Mr.  Hilfley.  My  Lord,  I  was  there  about  fix 
Years,  I  prefume  it  was  about  the  Year  1672, 
when  I  went  there  firft. 

Oates.  Pray  ask  him  what  he  did  there,  what 
was  hb  Bufinefs  ? 

Mr.  At.  Gen.  That  is  not  a  pertinent  Queftion 
at  all,  with  fubmiflion,  my  Lord. 

Oates.  I  befeech  you,  Mr.  Attorney,  give  me 
leave  to  ask  my  own  Queftions. 

L.  C.J.  Ay,  but  you  muftask  fair  and  pertinent 
Queftions. 

Oates.  My  Lord,  I  would  know  what  was  his 
Employment  there  at  St.  Omers  ? 

Mr.  Hilfley.  I  know  not  my  felf  of  any  parti- 
cular Employment  I  had,  any  more  than  any  of 
the  reft  that  were  there. 

L.  C.  J.  But,  Mr.  Oates,  you  muft  not  ask  any 
fuch  Queftions  ;  what  know  I,  but  by  asking  him 
the  Queftion,  you  may  make  him  obnoxious  to 
fome  Penalty,  you  muft  not  ask  him  any  Que- 
ftions to  enfnare  him. 

Oates.  My  Lord,  it  tends  very  much  to  my  De- 
fence to  have  that  Queftion  truly  anfwered. 

L.  C.  J.  But  if  it  tends  to  your  Defence  never 
fo  much,  you  muft  notfubjedhim  to  a  Penalty  by 
your  Queftions. 

Oates.  The  nature  of  my  Defence  requires  an 
Anfwer  to  that  Queftion. 

L.  C.  J.  But  ftiall  you  make  a  Man  liable  to 
Puniftiment,  by  enfnaring  Queftions  ?  If  a  Man 
fliould  ask  you  what  Religion  you  are  of, 

Oates.  My  Lord,  I  will  tell  you  by  and  by  my 
Reafon,  and  I  hope  a  good  one,  why  I  ask  ir. 

L.  C.  J.  I  do  not  believe  you  can  have  any  Rea- 
fon, but  to  be  fure  we  muft  not  fuffer  any  fuch  en- 
tangling Queftions  to  be  asked. 

Odtes.  Pray  ask  him,  my  Lord,  when  I  came  to 
St.  Omers  ? 

L.  C.  J.  When  did  Oates  come  to  St.  Omers  ? 

Mr.  Hilfley.  As  well  as  I  remember,  he  came  to 
St.  Owners  either  the  latter  end  of  Novemhrr,  or  the 
beginning  of  Dscefjiber,  in  the  Year  i<>77.  I  think 
it  was  that  Year. 

Oates.  I  defire  you  would  ask  him,  whether 
they  were  not  Priefts  and  Jefuits  that  govern'd  that 
Houfe  ? 

L.  C.  J.  What  a  Queftion  is  that !  I  tell  you  'tis 
not  fit  to  be  asked. 

Oates,  I  demand  an  Anfwer  to  it,  upon  the  Oath 
he  has  taken, 

L.  C.  J.  And  I  tell  you,  upon  the  Oath  you 
have  taken,  you  are  not  bound  to  anfwer  any  fuch 
Queftion.  C  Oates, 
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Dates.  Good  my  Lord,  let  my  Queftions  be  an- 
fwered. 

L.  C.  J.  No,  Sir,  they  fhall  not :  How  now,  do 
not  think  to  put  Irregularities  upon  us,  if  you  will 
behave  your  lelf  as  you  ought  to  do,  and  keep  to 
that  which  is  proper,  well  and  good. 

Oate<.  If  your  Lordfhip  pleafes,  I  thinlv  this  very 
proper  for  me. 

L.  C.  y.  What,  to  ask  fuch  improper  Queftions 
as  thefe  are  ? 

Oales.  Truly,  my  Lord,  I  think  tliey  are  fit 
Queftions  to  be  asked. 

L.  C.  J.  But  we  are  all  of  another  Opinion. 
Oatcs.  My  Lord,  I  defire  to  know,    whether 
they  arc  not  fet  on  by  their  Superiours  to  do  this  ? 
L.  C.  J.  That  is  not  a  fiir  Q^ieftion  neither. 
Oates.  Give  me  leave  to  make  my  Defence,  my 
Lord,  I  befeech  you. 

L.  C.  J.  Ay,  in  God's  Name  ;  but  I  pray  you 
then  make  it  in  a  regular  and  becoming  way  ;  for 
I  know  of  no  Privilege  you  have  more  than  other 
People,  to  ufe  Witnefles  as  you  do. 

Odles.  My  Lord,  I  look  upon  my  felf  as  hardly 
ufed  in  the  cafe. 

L.  C.  J.  I  care  not  what  you  look  upon  your  felf 
to  be,  if  you  will  ask  Queftions,  ask  none  but 
fair  Queftions,  and  while  you  keep  within  Bounds 
you  fhall  be  heard  as  well  as  any  of  the  King's  Sub- 
jefts  ;  but  if  you  will  break  out  into  Queftions  that 
are  impertinent,  extravagant,  or  enfnaring,  we 
muft  corredu  you,  and  keep  you  within  proper 
Limits, 

Oates.  Then,  my  Lord,  I  ask  whether  he  was 
not  a  Witnefs  at  tlie  Trial  of  the  five  Jefuits,  and 
at  Langhorn''s,  Trial  ? 

L.  C.  J.  Ay,  that  is  a  proper  Queftion,  what  fay 
you  to't,  Sir  ? 
Mr.  Hi{[le).  I  was  fo.  Sir. 
Ontes.  Pray,   my  Lord,  ask  him  what  Credit  he 
received  at  thofe  Trials  ? 

L.  C.  y.  What  a  Queftion  is  that  to  ask  any 
Man  ! 

Oatrs.  My  Lord,  I  think  it  is  a  fair  Queftion. 
L.C.y.  No,    indeed,   it  is  not  a  fair  one  at  all. 
Oiitcs.  My   Lord,  I  defire  to  know  what  induces 
him  to  come  here  as  a  Witnefs  now,  fince  it  appears 
that  now  he   comes  to  give  an  Evidence   that  he 
gave  fix  Years  ago,  and  was  not  believed  ? 
Mr.  Hiljley.  My  Lord,  I  am  fubpoena'd. 
L.  C.  y.  He  has  given  you  an    Anfwer   to  the 
Queftion,  though  I  tiiink  it  was  an  idle  Queftion, 
and  not  at  all  to  the  purpofe. 

Oates.  It  may  be  he  may  have  fome  particular 
reafon  to  induce  him  to  it  now. 

L.C.y.  Well,  he  tells  you  he  came  becaufe  he 
was  fubpoena'd,  and  that  is  fufficient:  He  is  not 
compellable  to  be  a  Witnefs,  unlefs  he  be  fub- 
poena'd ;  but  if  a  Man  will  come  without  a  Sub- 
poena, and  give  Evidence  in  a  Caufe,  that  is  no 
Objection  to  liis  Teitimony. 

Oates.  My  Lord,  I  defire  to  know  of  him,  whe- 
ther he  is  to  have  any  Reward  for  fwearing  in  this 
Caufe  ? 

L.  C.  y.  What  fay  you.  Sir,  are  you  to  have 
any  Reward  for  your  Evidence  ? 

Mr.  Hiijley.  None  at  all  as  I  know  of,  my  Lord, 
I  afllire  you, 

M"*-  J^ft.  f^ithim.  He  is  not  paid  for  liis  Evi- 
dence, Mr.  Oales. 

Oates.  If  he  be  or  be  not,  I  cannot  tell,  nor  do 
I  know  who  ever  was  paid  for  it, 

L.  C.  y.  Have  you  any  morq  Queftions  to  ask 
him? 


Oates.  Pray  my  Lord,  I  defire  to  know  what 
was  the  occafion  of  his  coming  away  from  St. 
Omers  ? 

Mv. Hiljley.  I  had  finiflied  my  Studies. 
Oates.  Pray,  my  Lord,  be  pleaiedto  ask  him, 
if  he    never  heard  of  any  Confult    of  the  Jefuits 
here  in  England,  in  the  Month  of  yionl  ys.  and 
from  whom  he  did  hear  of  it  ? 

Mr.  Hiljley.  I  did  hear   of  it  among  the  reft  of 
the  Students  of  the  College. 
L.  C.  y.  What  did  you  hear  of  ? 
Mr.  mpy.  I  did  hear  of  a  Confult  of  the  Fa- 
thers in  Ai'vil  1678. 

Mr.  At.  Gen.  Yes,  there  was,  but  not  fuch  an 
one  as  Mr.  Oates  fpeaks  of,   nor  was  he  at  it. 

Mr.  yujl.  Holloway.  For  what  was  that  Confult, 
I  pray  you  ? 

Mr.  Hiljley.  It  was  nothing  but  a  Triennial  Con- 
gregation about  the  Affairs  of  the  Society. 
L.  C.  y.  What  were  they  to  do  there  ? 
Mr.  Hiljley.    My  Lord,    I  was  informed  amono- 
them  there,  that  it  was  only  what  they  ufed  to  have 
once  in  three  Years  for  ordinary  Affairs. 

Oates.  My  Lord,  he  pretends  to  tell  when  I 
came  thither,  I  defire  to  know  of  him  from  what 
time  it  was  he  faw  me  there,  and  how  often  ? 

Mr.  Hiljley.  Generally  every  day,  as  near  as  I 
can  remember,  I  think,  Mr.  Oates  ;  you  and  I, 
Mr.  Oates,  went  to  School  in  tlie  fame  place. 

Oates.  Pray,  how  many  Days  waslabfent  from 
thence  in  that  time  you  were  there  ? 

Mr.  Hiljley.  You  were  there  generally  as  often  as 
I,  I  do  not  know  whether  ever  you  mifs'd  a  Day  or 
no. 

Oates.  Pray,  my  Lord^  will  you  ask  the  Gen- 
tleman one  Queftion  more,  whether  he  can  particu- 
larly tell  that  he  did  fee  me  every  Day  at  6"/.  Omers  ? 
For  'tis  not  enough  for  him  to  fwear  that  he  faw 
me  there  -,  but  he  ought  to  give  an  account  how  he 
comes  to  know  it  by  fome  particular  Circumftances, 
L.  C.  y.  He  has  given  you  feveral  Circumftances 
of  his  Knowledge,  for  he  fays  he  was  there  all  the 
while  from  your  coming,  till  the  23d  of  A^ril  New 
Stile,  that  he  came  for  England  ;  he  fays  he  was  a 
Scholar  in  the  fame  Form  and  Claft  with  you,  and 
becaufe  he  does  not  remember  himfelf  to  have 
been  abfent,  he  does  not  remember  you  to  be  ab- 
fent  neither. 

Mr.  At.  Gen.  And  he  fwears  particularly  to  the 
very  time  he  came  over,  which  was  April  the  14th 
Old  Stile. 

Oates.  Well,  I  have  no  more  Queftions  to  ask 
this  Gentleman. 

L.  C.  y.  TJien  call  another. 

Mr.  Sol.  Gen.  Cryer,  Call  Mr.  yohn  Barrel 

[_Who  wasfworn. 
L.  C.  y.  Look  ye,  Mr.  Attorney,  you  did  open 
things  at  the  firft  for  Method's  fake  by  Periods  of 
Time  ;  the  firft  was  Hiljley's  coming  over,  the  next 
was  the  meeting  with  Biimaby,  now  pray  obferve 
that  Method,  and  call  chat  Burnaby  next. 

Mr.  At.  Gen.  My  Lord,  we  fhall  call  him  by 
and  by  ;  but  we  have  not  done  with  this  Bufinels 
about  Hiljley,  we  have  fome  WitnefTes  that  will 
give  an  Evidence  to  ftrengthen  and  back  his  Tefli- 
mony.  Come,  Mr.  Dorrel,  what  have  you  to  fay 
to  this  Matter  ? 

Mr.  Dorrel.  My  Lord,  in  April  i6yS,  I  came 
from  Brnjfels  to  England,  where  prefently  after  I 
came,  I  was  with  one  Mr,  Osbourn  and  my  Mother; 
and  there  was  a  Difcourfe  between  my  Mother  and 
him  about  Religion. 
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L.  C.  J.  Where  was  that  ? 

Mr.  Dorrel.  It  was  here  in  England. 

Mr.  At.  Gen.  Now  tell  the  time  when  that  was. 

Mr.  Dorrel.  As  near  as  1  can  guefs,  it  was  the 
J  5th  or  lethof'^f-nVOldStile,  in  the  Year  1678. 

Mr.  Jt.  Gen.  Well,  Sir,  go  on  with  your  Story. 

Mr.  Dorrel.  My  Mother  was  laughing  at  his  Re- 
ligion, and  telling  him  fome  ridiculous  Stories, 
and  he  replied,  there  are  a  great  many  that  are  fo 
ignorant,  that  are  bred  up  in  the  Religion  of  the 
Church  of  England,  that  they  are  forced  to  be  fenc 
to  the  Colleges  abroad  to  be  taught,  even  fome  of 
the  Clergy  of  that  Church,  and  particulariz'd  in 
one  Sampfon  Lucy  alias  Oates,  that  was  a  Scholar  at 
that  time  at  St.  Omers,  as  he  was  affured  by  a  Gen- 
tleman that  was  newly  come  from  thence.  My 
Mother  is  now  fick,  or  elfe  fhe  would  have  been 
here,  and  would  have  teftified  the  fame  I  now  do. 

Mr.  Sol.  Gen.  This  Gentleman  is  a  Proteftanty 
Mr.  Oates. 

Oates.  What  is  your  Name,  Sir,  I  pray  ? 

Mr.  Dorrel.  My  Name  is  John  Dorrel.,  Sir. 

Oat'-s.  Were  you  never  at  St.  Omers  a  Student 
there  ? 

Mr.  Dorrel.  I  was  there,  but  before  your  time, 
Doftor  ;  I  had  not  the  Happinefs  to  be  there, 
while  you  were  there. 

Oates.  I  pray.  Sir,  what  Religion  are  you  of.'' 

Mr.  Dorrel.  I  am  a  Papift  now, 

Oaies.  I  defire,  my  Lord,  the  Court  would  be 
pleas'd  to  Lake  notice  of  it,  he  owns  he  was  recon- 
cil'd  to  the  Church  of  Rome. 

Mr.  Dorrel.  Mr.  Oates,  to  fatisfy  you,  I  went 
over  when  I  was  a  Child  of  12  or  13  Years  old, 
and  fo  was  bred  in  that  Perfuafion. 

L.  C.  J.  Well,  well,  we  all  obfervc  what  he 
fays. 

Mr.  Sol.  Gen.  Pray  fwear  Mr,  Oshourn. 

[Which  was  done. 

Mr.  Jt.  Gen.  My  Lord,  we  call  this  Perfon  only 
to  this  Matter.  Pray,  Sir,  will  you  give  the 
Court  and  the  Jury  an  Account  what  Difcourfe  you 
had  with  Mr.  Hil/l.ey  about  Oates,  and  pray.  Sir, 
tell  the  time  when  it  was. 

Mr.  Oslourn.  My  Lord,  I  went  out  of  Town  the 
30th  of  Ajril,  the  Year  before  the  pretended  Plot 
was  difcover'd  by  Mr.  Oates,  and  I  met  with  Mr, 
Hiljley  two  or  three  Days  before,  and  enquiring  of 
him  about  the  Affairs  of  St.  Omers,  he  told  me  of 
a  Minifter  of  the  Church  o'l  England  that  was  come 
thither  to  be  a  Student  there,  who  went  under  the 
Name  of  Sampfon  Lucy,  but  his  right  Name  was 
Oates  -y  I  ask'd  him  what  he  pretended  to  -,  did  he 
intend  to  be  of  that  Order .?  He  told  me,  he  did 
b'  lieve  that  he  would  not  be  admitted  for  his  irregu- 
lar and  childifli  Behaviour,  and  that  he  had  left 
him  in  the  College ;  and  this  I  afterwards  in  Dif- 
courfe told  to  Madam  Dorrel,  who  is  a  Proteftant ; 
and  to  my  Mother,  who  is  fince  dead. 

Mr.  Jt.  Gen.  Will  Mr.  Oates  ask  this  Gentleman 
any  Queftions  ? 

Oates.  I  only  ask  him  what  Religion  he  is  of? 

L.  C.  J.  What  Religion  are  you  of,  Sir.? 

Mr.  Osbourn.  I  am  a  Roman  Catholick,  my 
Lord. 

Mr,  Sol.  Gen.  Now,  my  Lord,  we  come  to  call 
Mr.  Burnaby.    Pray  fwear  him. 

[Which  was  done. 

Mr.  At.  Gen.  Mr.  Biirnahy,  pray  will  you  ac- 
quaint my  Lord  and  the  Jury,  of  the  time  when 
you  came  from  St.  Omers  to  England,  and  when 
you  met  with  Mr,  Hiljley  ? 
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Mr.  Burnaby.  I   met  with  Hiljley  on  the  i8th  of 
AprdOldSuh,  in  the  Year  78,  then  I  punued  my 
Journey  the  following  Day  to  St.  Omers. 
L.  C.  J.  Where  did  you  meet  him  ? 

Mr.  Burnaby.  Between  Sittenbourn  and  Canter- 
bury, and  afterwards  I  purfued  my  Journey  from 
Canterbury  to  Dover,  from  thence  to  Calais,  and 
from  thence  to  St.  Omers.  I  arrived  at  Si  Omers 
the  2 1  ft  of  April  Old  Stile,  which  was  the"  i  ft  of 
May  New  Stile  ;  upon  the  2d  of  May  Mr.  Gates 
was  in  my  Company,  I  was  walking  in  the  Garden 
and  he  came  into  my  Company.  * 

L.  C.  y.  When  was  it .'' 

Mr.  Burnaby.  The  zdofMay  New  Stile,  and  the 
third  of  May  again  I  went  into  the  Garden,  and 
there  he  was  with  me  again  ;  and  the  5th  of  May  I 
faw  him  again, 

L.C.y.  Where? 

Mr.  Burnaby.  In  the  Rhetorick  Form. 

L.  C.  J.  But  where,  in  what  Place  ? 

Mr.  Burnaby.  At  St.  Omers. 

L.  C.  J.  You  fpeak  of  your  own  Knowledge, 
you  are  fure  you  faw  him  there  at  thofe  times  ? 

Mr.  Burnaby.  Yes,  in  the  Rhetorick  School,  and 
in  the  Garden. 

Mr.  At.  Gen.  What  more  do  you  know  of  him  ? 

Mr,  Burnaby.  I  faw  him  again  the  8  th  of  Ma^ 
New  Stile,  that  is  the  28  th  of  April  Old  Stile  -,  I 
mean  by  New  Stile,  that  Stile  which  was  ufed  in 
the  Place  where  I  was  then. 

Mr,  At.  Gen.  How  long  was  he  there  before  he 
went  away  ? 

Mr.  Burnaby.  I  know  he  was  there  from  the  2d 
of  May,  the  Day  after  I  came  thither,  to  the  20th 
of  June,  and  then  I  went  away,  or  thereabouts. 

L.  C.  J.  Did  you  fee  him  daily  all  that  time  ? 

Mr.  Burnaby.  Yes,  from  Day  to  Day  he  was  not 
outofthe  Houfe. 

L.  C.  J.  Were  you  a  Scholar  there  with  him  ? 

Mr.  Burnaby.  Yes,  I  was. 

L.  C.  J.  What  Year  was  that  ? 

Mr.  Burnaby.  In  the  Year  78. 

Mr.  At.  Gen.  Mr.  Oates  may  ask  him  what 
Queftions  he  will. 

Oates.  My  Lord,  he  fays  he  went  away,  I  defire 
to  know  whither  he  did  go, 

Mr.  Burnaby.  I  went  away  the  20th  of  June  from. 
St.  Omers,  it  is  no  matter  whither  I  went. 

Oates.  I  defire  he  may  give  an  account  what  Re- 
ligion he  is  of 

Mr.  Burnaby.  I  am  a  Roman  Catholick, 

Oates.  My  Lord,  I  defire  to  know  whether  he  be 
not  of  that  Order. 

L.  C.  J.  That  I  will  not  ask  him,  I'll  alTure  you. 

Oates.  Truly,  my  Lord,  I  think  it  is  a  very  hard 
matter  for  me  to  have  Jefuits  admitted  as  Wimefles 
in  fuch  a  Caufe  againft  me. 

Z,  C.  J.  I  have  told  you  already,  you  are  not  to 
ask  any  Queftions  of  any  Witncffes  that  may  fub- 
jedt  them  to  any  Penalty,  or  make  them  accufe 
themfelves  of  any  Crime, 

Oates.  My  Lord,  I  humbly  defire  he  would  give 
an  account,  whether  he  were  not  admitted  into  the 
Society. 

L.  C.  J.  I  tell  you,  he  is  not  to  be  ask'd  that 
Queftion, 

Oates.  He  has  own'd  it  before. 

L.  C.  J.  Do  you  take  your  Advantage  of  it,  if 
you  can  prove  it, 

Oates.  Then,  my  Lord,  I  defire  to  ask  him, 
whether  or  no  he  did  appear  as  a  Wimefs  at  the  Trial 
of  the  five  Jefuits. 

C  2  Mr. 
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Mr  Burnah.  No,  my  Lord,  I  did  not.  L.  C.  J.  You   were  of  the    College,  were  you 


Mr.  Burnaby.  No,  my  Lord,  I  did  not. 

Oates'.  Pray,  my  Lord,  ask  him  whetlier  he  was 
not  fummon'd  to  appear  then. 

Mr.  Burnaby.  No,  I  was  not. 

Oates.  Pray,  my  Lord,  ask  him  what  Reward 
he  is  to  have  for  coming,  and  giving  this  Evidence. 

L.  C.  J.  Are  you  to  have  any  Reward  for  being 
a  Witnefs  in  this  Caufe .'' 

Mr.  Burnaby.  None,  my  Lord,  that  I  know  of. 

L.C.J.  That    was  a   proper   Qiicftion   to    be 
ask'd,  and  you  have  a  fair  Anlwer  to  it. 

Oates.  Pray,  Mr,  Burnaby,  by  what  Name  did 
you  go  at  St.  Omers  ? 

Mr.  Burnaby.  By  the  Name  of  Blunt. 

And  what  Name    did  he  go 


Mr,  Jt.  Gen. 
there  ? 

Mr.  Barnab'i. 
Mr.  At.  G^n. 

Mr.  Burnaby 


by 


Who,  Sir? 
Mr.  Gates. 

By  the  Name  ofSampfon  Lucy. 
Oates.  My  Lord,  I  define  you  to  ask  him  wiiether 
he  did  know  of  any  Confulc  that  was  to  be  liekl  here 
in  Lo!:don,  in  y//n7  78.  and    by    whom   he   knew 
it? 

L.  C.  J.  What  fay  you,  Sir,  did  you  know  of 
any  Confult  ? 

Mr.  Bunmby.  No,  I  neither  heard  of  it,  nor 
knew  any  thing  of  it. 

Mr.  At.  Geru  Now,  my  Lord,  we  fhall  go  on 
to  another  Period  of  Time,  and  that  is  concerning 
Pool.     Swear  Mr.  Pool.  [ffhicb  was  done. 

Mr.  Sol.  Gen.  Pray  will  you  acquaint  my  Lord 
and  the  Jury,  whether  you  knew  Mr.  Burnaby  at 
St.  Omers. 

Mr.  Pool.  Yes,  I  did.  Sir. 
Mr.  Sol.  Gen.  Do  you  know  the  time  when   he 
came  to  St.  Omers  ? 
:  Mr,  Pool.  No,  I  do  not  remember  it, 

Mr.  At.  Gen.  When  did  you  come  over  from 
St.  Omers  ? 

Mr.  Pool.  The  2  5th  of  April. 
Mr.  At.  Gen.  What  Stile  ? 
Mr.  Pool.  Old  Stile. 
Mr.  At.  Gen.  In  what  Year  ? 
Mr.  Pool.  In  the  Year  78. 
Mr.  At.  Gen.    Did  you  know  Mr,  Oates  iit  St. 
Omers  ? 

Mr.  Pool.  Yes,  I  did  know  that  Gentleman 
there  ? 

Mr,  At.  Gen.  Was  he  at  St.  Omers  that  time  you 
were  there  ? 

Mr.  Pool.  Yes,  he  was. 

Mr.  Sol.  Gen.  Did  you  leave  him  there  when  you 
came  away  ? 

Mr.  Pool.  Yes,  I  did  leave  him  there  when  I 
came  away, 

Mr.  Sol.  Gen.  Pray  tell  the  Court  fome  particu- 
lar thing  why  you  remember  it,  and  upon  what 
account  you  came  away. 

"Mr.  Pool.  Upon  the  Occafion  of  my  Brother's 
Death  I  came  over,  and  I  can  tell  feveral  Par- 
ticulars of  my  Journey  •,  I  came  away  upon  the 
Tkwfday,  and  I  came  to  London  upon  the  Sunday 
following. 

Mr.  At.  G, 
there  tiien. 

Mr,  Pool.  Yes,  I  am  fure  I  did  leave  Mr,  Oates 
there  when  I  came  away,  and  I  came  away  thence 
the  fifth  of  May  New  Stile,  the  twenty-fifth  of 
April  Old  Stile, 

Mr.  So!.  Gen.  Pray  how  long  did  you  know  Mr, 
Date!  there  ? 

Mr,  Pool.  I  knew  him  there  from  Chripnas  be- 
fore that. 


You  are  fure  you  left  Mr.  Oates 


L.  C.  J.  You   were  of  the 
not? 

Mr,  Pool.  Yes,  I  was  a  Student  there. 

L.  C.  J.  You  are  fure  he  was  there  all  the 
while. 

Mr.  Pool.  I  do  not  remember  he  was  a  Day  ab- 
fent,  and  if  he  had  gone  away,  particular  Notice 
would  have  been  taken  of  it. 

L.  C.  J.  Did  you  fee  him  there  two  or  three . 
Days  before  you  came  away  ? 

Mr.  Pool.  I  faw  him  that  Morning  I  came  away. 

L.  C.  J.  And  what  time  before  ? 

Mr.  Pool.  I  fiw  him  two  or  three  Days  before 
that. 

L.  C.  y.  Can  you  name  any  particular  Days  ? 

Mr.  Pool.  I  faw  him  the  firft  of  May,  and  the 
fecond  oi'May,  and  the  fifth  of  May,  which  was  the 
25th  of  April  Old  Stile,  and  then  I  came  away. 

L.  C.  J.  Are  you  fure  you  left  him  there  then  ? 

Mr.  Pool.  I  am  fore  I  left  him  there,  I  can  fwear 
it  without  any  difficulty  at  all. 

L.  C.J.  What  do  you  ask  him,  Mr.  Oates  ? 

Oates.  I  defire  to  know  what  Religion  he  is  of. 

L.  C.J.  What  Religion  are  you  of? 

Mr.  Pool.  I  am  a  Roman  Catholick. 

Oates.  I  defire  your  Lordfliip  would  ask  him, 
whether  he  was  a  Witnefs  at  the  Trial  of  the  live 
Jefuits,  or  at  Langhornh  Trial. 

Mr.  Pool.  No,  I  was  never  an  Evidence  before 
in  my  Life. 

Oates.  Pray,  my  Lord,  ask  him,  whether  he 
was  not  admitted  into  the  Sodality  of  the  Virgin 
Mary. 

L.  C.  J.  No,  indeed,  I  Ihall  afk  him  no  fuch 
Queftion. 

Oates.  Pray,  my  Lord,  let  him  anfwer  it. 

L.C.J.  Prove  what  you  can  when  it  comes  to 
your  Turn,  but  afl<  him  no  entangling  Queftions. 

Oates.  He  has  made  himfelf  liable  to  a  Penalty 
by  being  in  that  Seminary. 

L.  C.  J.  I  hope  a  Man  may  be  at  St.  Omers,  and 
yet  not  be  punifli'd  for  it,  Mr.  Oates. 

Oates.  It  is  my  Defence  to  difable  the  Witneflfes 
againft  me. 

L.  C.  J.  But  they  muft  not  be  afk'd  what  may 
make  them  accufe  themfelves. 

Oates.  My  Lord,  it  is  hard  that  the  WitneflTes 
(hall  not  be  made  to  anfwer  my  Queftions. 

L.  C.  J.  Pray,  Sir,  be  quiet,  we  have  told  you 
often  enough  already,  you  muft  not  think  to  go- 
vern us,  it  muft  not  be  allow'd. 

Oates.  My  Lord,  I  defire  he  may  be  afic'd  then, 
what  Reward  he  has  to  come,  and  fwear  in  this 
Caufe. 

Mr.  Pool.  My  Lord,  I  do  not  know  that  I  am 
fo  much  as  to  have  my  Charges  borne, 
L.  C.  J.  Are  you  to  have  any  Reward  ? 
Mr.  Pool.  No,  my  Lord,  that  I  know  of 
Oates.  Pray,  my  Lord,  I  defire  he  may  be  afk'd, 
what  was  the  occafion  of  Mr.  Hiljley's  coming  a- 
way  from  St.  Omers. 

Mr.  Pool.  Indeed  I  did  not  examine  into  the  oc- 
cafion at  all,  fori  was  never  a  Man  that  meddled 
or  made  on  any  fide,  but  lived  quietly  in  the  Col- 
lege, and  minded  my  Studies. 

Oates.  My  Lord,  I  defire  your  LordOiip  to  afk 
him  whether  he  did  know  of  any  Confult  of  tlie 
Jefuits  in  Ap?-il  78.  and  from  whom  he  knew  it. 

Mr.  Pool.  1  know  not  of  any  particular  Confult, 
I  heard  fomething  in  general  of  a  Triennial  Con- 
gregation, but  I  cannot  fpeak  any  thing  of  my  own 
Knowledge, 

I  Oates. 
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OdUs.  My  Lord,  I  defire  to  know  of  him,  if  he 
can  tell  when  I  came  to  Si.  Omers. 

L.  C.  J.  Do  you  know  when  Oates  came  to  St. 
Omers. 

Mr.  Pool.  About  Cbrijlmas,  as  near  as  I  can  re- 
member, it  was  the  latter  end  of  November. 

Oates.  How  much  before  or  after  Chrijtmas  was 
it? 
Mr.  Pool.  I  cannot  tell  exadlly, 
Oates.  What  Year  was  it  in  ? 
Mr.  Pool  In  the  Year  77. 

Oates.  I  defire  to  know  of  him,  my  Lord,  whe- 
ther he  faw  me  every  Day  at  St.  Omers  at  Dinner. 

Mr.  Pool.  I  cannot  fay  that  ever  I  knew  he  was 
abfent  any  one  Day,  never  three  Days  I  think  I  may 
affirm,  hut  only  when  he  was  in  the  Infirmary. 

My.  At.  Gen.  That's  the  Place  where  they  go 
when  they  are  fick. 

Oates.  Pray,  my  Lord,  alk  him  by  what  Name 
he  went,  when  he  was  there  in  the  College. 
Mr.  Pool.  By  the  Name  of  Killingbeck. 
Mr.  Sol.  Gen.  By  what  Name  did  he  go,  I  pray 
you.^ 

Mr.  Pool.  By  the  Name  ofSamjfon  Lucy. 
Mr.  Sol.  Gen.  Swear  Mr.  Henry  "Thornton. 

\JVhich  was  done. 
Mr.  At.  Gen.  Mr.  Thornton,    pray  where   were 
you  in  the  Year  78  ? 

Mr.  Thornton.  At  St.  Omers,  my  Lord. 
Mr.  At.  Gen.  Do  you  remember  Mr.  Oates  there, 
do  you  know  him  ? 
Mr.  Thornton.  Yes,  I  know  him  very  well. 
Mr.  At.  Gen.  When  did  he  come  thither? 
Mr.  Thornton.  He  came  there  about  Chrijlmas  JJ. 
Mr.  At.  Gen.  How  long  did  he  continue  there  ? 
Mr.  Thornton.  He  ftaid  there  till  St.  John  Bapifs 
Eve  in  June  78. 

Mr.  At.  Gen.  Midfmnmer  you  mean. 
Mr.  Thornton.  Yes,  the  Eve  of  St.  John  Bapijt. 
Mr.  At.  Gen.  What  Stile? 
Mr.  Thornton.  New  Stile. 

Mr.  Sol.  Gen.  Did  you  fee  him  there  all  the 
while  ? 

Mr.  Thornton.  Yes,  I  did  fee  him  every  Day,  I 
believe,  in  the  Refeftory  at  Dinner-time,  and  at 
Night  in  the  Dormitory,  where  all  the  Collegians 
have  their  Beds :  I  lay  over-againft  him  every 
Night,  I  faw  him  particularly  upon  the  Day  of 
Htijl-fs.  Departure,  which  was  the  24th  of  April 
New  StiL,  and  I  faw  him  the  ifl  of  May  New 
Stile,  u]:)on  the  coming  of  Mr.  Buniaby  to  the  Col- 
lege ;  and  particularly  again  I  remember  him  there 
the  2d  of  May,  when  my  School-fellows  exhibited 
an  Aftion,   or  Pliy. 

Mr.  At.  Gen.  Was  Mr.  Oates  there  then  ? 
.    Mr.  Thornton.  Yes,  I  fav/  him  prefcnt  at  it,  and 
Iknow  it  by  this  particular  Circumftance,    there 
,was  a  Scuffle  between  him  and    another  about  a 
Place  to  fee  the  Play. 

Mr.  Jones.  Did  you  fee  him  the  23d  of  Apr'd  Old 
Stile,  that  is,  the  3d  of  M?)i  New  Stile,  which  was 
the  Day  after  your  Play,  thatyoa  remember? 

Mr.  ThoDitoii.  I  do  not  remember  that  I  did  fee 
him  that  Day,  by  any  particular  Circumftance, 
tho'  I  believe  I  did, 

Mr.  Johes.  Do  you   remember  when  Mr.   Pool 
came  :.way  from  St.  Omers  ? 
Mr.  Tb.rnton.  Yes,  I  do. 
Mr.  Jones.  When  was  that  ? 
Mr.  Thornton.  The  5th  oi  May  New  Stile. 
Mr.  Jones.  Was  Oates  at  St.  Omers  at  that  time  ? 
,    Mr.  Thornton.  Yes,  he  was  there  then,  I  am  fure 
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Mr.  Thornton.  He  was  Reader  in  the  SoJaJitv 
and  to  my  knowledge,  he  did  not  mifs  once  from 
the  24th  of^;,n7  New  Stile,  to  die  24th  o<[  Ma, 
Wew  Stile,  from  being  there,  and  reading  in  tjie 
Sodality.  " 

L.  C.  J.  What  did  he  ufe  to  read  ? 
Mr.  Thornton.  Some  fpiritual  Book,  or  pi^ce  of 
Divinity,  or  the  '  like,  as  it  was  ufual  to  have  read 
every  Sunday  and  Holiday. 

L.  C.  J.  And  that  is  one  reafon  why  you  conclude 
he  was  there  all  that  while,  becaufe  every  Sundzy 
and  Holiday  he  was  to  read,  and  did  read. 
Mr.  Thornton.  Yes,  my  Lord. 
Oates.  Pray,  my  Lord,    be  pleas'd  to  ask  this 
Gentleman  what  Religion  he  is  of. 
Mr.  Thornton.  A  Roman  Catholick. 
Oates.  Where  does  he  live  ? 
Z,.  C.  J.  Where  do  you  live,  Mr.  Thornton  ? 
Mr.  Thornton.    I    am   a    Northumberland   Man 
that's  my  Country.  ' 

Oates.  My  Lord,  I  defi/eto  know  of  him,  when 
he  did  come  from  St.  Omers. 

Mr.  Thornton.  I  came  from  St.  Omers,  my  Lord 
about  two  Years  after  that  Oates  went  away  from 
thence. 

Oates.  Pray,  my  Lord,  be  pleas'd  to  afk  him, 
who  it  was  that  was  Reftor  or  Governour  of  that 
Houfe  or  College. 

Mr.  Thornton.  It  was  one  Mr.  Richard  AJkhy. 
Oates.  Pray,  my  Lord,  be  pleas'd  to  ask  hi 
what  School  he  was  in  there. 

Mr.  Thornton.  I  wns  in  Syitax,  my  Lord. 
Oates.  Then,  my  Lord,  I  would  afk  him  ano 
ther  Queftion,  and  tlat  is  this,  wiiethe:  I;-:  w: 
a   Witnefs  in  behalf  of  the  five  Jefuits  ana  Mr. 
Langhorn  ? 
Mr.  Thornton.  No,  I  was  nor,   my  Lord. 
Oates.  My  Lord,  I  defire  to  l<now  if  he  can  tell 
the  occafion  of  Mr.  Hiljley's  coming  away   from 
St.  Omers. ' 

Mr.  Thornton.  It  never  concern'd  me  at  all,  and 
I  never  enquired  into  it. 

Oates.  Then,  my  Lord,  I  would  afk  him  this 
Queftion,  why  he  is  fo  precife  as  to  his  Remem- 
brance of  what  was  done  in  April  and  May,  when 
he  does  not  give  any  account  of  any  other  time,  nor 
did  the  other  WitneflTes. 

L.  C.  J.  Yes,  but  they  do  ;  they  give  you  a 
particular  account  from  the  time  of  your  coming 
thither,  which  was  about  Chrifimas,  fome  fay  the 
IxtttrmAof  Novonber,  or  the  beginning  of  Zi^c^w- 
her,  they  are  not  pofitive  to  any  particular  time, 
but  thereabouts,  and  fo  from  that  time  all  along 
till  June. 

Oates.  I  beg  your  Lordlhip's  pardon,  I  did  not 
hear  that  he  faid  any  fuch  thing. 

L.  C.  J.  If  you  will,  I'll  alii  him  that  Queftion 
again  for  your  Satisfaction. 
Oatcs.  Ifyoupleafe,  my  Lord. 
L.  C.  J.  Then  mind  what  is  fiid  ;   do  you  re- 
member that  Oates  was  there  in  March  before,  and 
in  February  before  ? 

Mr.  Thornton.  Yes,  I  particularly  remember  in 
March  before,  he  did  read  a  ridiculous  Book  in  the 
Sodality,  and  he  was  remarkable  in  the  Houfe  by- 
twenty  ridiculous  Paftliges. 

O.ites.  I  do  acknowledge  I  did  in  March  read  a 
pleafant  Book,  call'd,  The  Contempt  of  the  Cler<T\. 

L.  C.  J.  By  whofe  order  did  he  read  diat  Book  in 
the  Sodality  ? 

Mr. 
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Mr.  Thornton.  I  do  not  know  whether  it  was  by 
his  own  Eleftion  that  he  was  Reader  there,  or  by 
the  Command  of  the  Prefeft  of  tiie  Studies,  that  has 
the  Care  of  the  Students,  and  appoints  them  their 
Bufinefs. 

Oiitc's.  Pray,  my  Lord,  be  pleas'd  to  alk  him 
how  long  he  was  rehdent  at  St.  Omers. 

Mr. 'Thornton.  I  was  there  feven  Years. 

L.C.J.  You  faid  he  was  there  in  June  till 
Miclfummer  Eve. 

Mr.  Thornton.  Yes,  he  was  fo, 

Oates.  I  own  that  I  was  there  in  June,  but  that 
was  after  I  return'd  from  England.    . 

L.  C.  J.  When  do  you  fay  he  left  the  College 

firft  ?  ^   n  r 

Mr.  Thornton.  He  never  left  the  College  trom 
the  time  of  his  coming  thither  firft  till  Midfum- 
mr  Eve,  only  one  time  that  he  was  at  IVatton,  and 
that  was'but  a  Day  or  two  at  moft,  which  is  not  a 
League  out  of  Town. 

L.  C.  J.  Do  you  remember  him  there  about 
Chrijhnas  time  ? 

Mr.  Thornton.  Yes,  my  Lord,  very  well. 
L.  C.  J.  When  was  it  he  went  to  Watton  ? 
Mr.  Thornton.  About  the  latter  end  of  Januar-j, 
as  I  do  remember,  and  in  Februar-j  above  Shrove- 
tide., I  remember  him  particularly  to  be  there. 

L.  C.  J.  Now,  Mr.  Oates.,  you  fee  he  fpeaks  to 
other  times  befides  April  and  May,  and  he  brings, 
upon  my  Word,  very  notable  Circumftances. 

Oatei.  He  fays  he  went  to  School  with  me  there, 
I  think,  my  Lord  ? 

Mr.  Thornton.  No,  I  fay  he  was  in  the  fame  Col- 
lege. 

L.  C.  J.  But  not  in  the  fame  Claflis,  for  it  feems 
you  were  in  the  Rhetorick  Form,  and  he  in  the 
Syntax. 

Mr.  Thornton.  My  Lord,  he  went  there  by  rea- 
fon  of  his  Age,  and  upon  no  other  account ;  he 
might  have  gone  elfewhere  with  us  who  were  of 
a  lower  Form  for  any  great  ftore  of  Learning  he 
had. 

L.  C.  J.  You  hear  him,  I  fuppofe,  Mr.  OateSy 
he  gives  no  great  Commendation  of  your  Scho- 
larfhip. 

Oates.  That  is  nothing  to  this  Queftion ;  but 
pray,  my  Lord,  be  pleafed  to  ask  him,  whether 
he  did  not  hear  of  a  Confult  of  the  Jefuits  held  here 
in  England  in  April  7  8  ? 

L.  C.  J.  What  fay  you,  Sir  ?  Did  you  hear  of 
-any  fuch  Confult  ? 

Mr.  Thornton.  Yes,  my  Lord,  I  did  hear  of  a 
Triennial  Congregation,  fuch  as  ufed  to  be  held  by 
them,  but  that  did  not  belong  to  me  to  enquire  in- 
to it. 

Oates.  My  Lord,  I  defire  to  know  of  whom  he 
did  hear  it  ? 

L.  C.  J.  How  do  you  know  there  was  fuch  a 
Confult,  who  told  you  of  it  ^ 

Mr,  Thornton.  I  heard  of  it  in  the  Houfe,  and  I 
had  read  that  it  was  the  Cuftom  of  that  Society  of 
People,  to  have  fuch  a  Meeting  once  in  three 
Years. 

Mr.  At.  Gen.  Pray  for  what  purpofe  did  they  fa 
meet? 

Mr.  Thornton,  As  I  have  been  told,  it  was  to 
fend  a  Procurator  to  Roine,  and  for  their  managing 
their  other  Affairs,  which  concern' d  their  Society. 

Mr.  Sol.  Gen.  Have  the  Jefuits  ufually  fuch  a 
Confult  once  in  three  Years,  Sir  ? 

Mr.  Thornton.  I  was  never  prefent  at  any  fuch 
Congregation,  I  was  not  c;ipahle  of  it. 


Were  you  there  all  that  Year  ? 
Yes,  I  was  there  a  Scholar  in  the 


L<.  C.  J.  But  was  it  ufed  to  be  faid  fo  ? 
Mr.  Thornton.   Yes,  my  Lord,  I    have  heard  it 
faid  fo,  and  read  of  it. 

L.  C.J.  Mr.  Oates,  will  you  ask  him  any  more 
Queftions  ? 

Oates.  No,  my  Lord. 

L.  C.  J.  Well  then,  go  on,  Mr.  Attorney,  and 
call  another  Witnefs. 

Mr.  At.  Gen.  Swear  Mr.  William  Conway. 

[fVhich  was  done. 
Mr.  Sol.  Gen.  Mr.  Conway,  pray  will    you  give 
my  Lord  and  the  Jury  an  account  where  you  were 
in  the  Year  1677,  and  in  the  Year  1678  ? 

Mr.  Conway.  I  was  then  at  St.  Omers,  my  Lord, 
Mr.  Sol.  Gen.  Do  you  remember  Mr.  Oates  there 
at  any  time  ? 

Mr.  Conway.  Yes,  my  Lord,  I  do. 
Mr.  Sol.  Gen.  Pray,  at  what  time  was  he  there, 
as  you  remember  ? 

Mr.  Conway.  }ritcztne.inBecember\3dortChriJi- 
mas  1677,  and  did  not  go  away  till  June  1678. 

Mr.  Sol.  Gen.  What  time  in  June  did  he  go  a- 
way  ? 

Mr.  Conway,  About  the  twentieth  of  June,   I 
think. 

Mr.  Sol.  Gen. 
Mr.  Conway. 
College. 

Mr.  Jones.  Was  he  all  the  time  you  fpeak  of  in 
the  College  ? 

Mr.  Conway.  He  lay  out  one  Night, 
Mr.  Sol.  Gen.  What  time  was  that  ? 
Mr.  Conway.  In  January,  to  the  beft  of  my  re- 
membrance. 

Mr.  Sol.  Gen.  Could  he  be  out  of  the  College  any 
time  and  not  be  mifs'd  ? 

Mr.  Conway.  No,  my  Lord,  he  could  not. 
Mr.  Sol.  Gen.  Did  you  mifs  him  at  any  time  ? 
Mr.  Conway.  No,  my  Lord. 
Mr.  Sol.  Gen.  Was  he  therein  April  1678  ? 
Mr.  Conway,  Yes,  my  Lord. 
Mr.  Sol.  Gen.  Can  you  tell  any  particular  Pafla- 
ges  that  can  make  you  remember  it  ? 
Mr.  Conway.  Yes,  my  Lord,  I  can. 
Mr.  Sol.  Gen.  Tell  my  Lord  and  the  Jury  how 
you  can  remember  it. 

Mr.  Conway.  I  remember  Mr.  HVJIefs  Depar- 
ture, which  was  the  24th  of  April  New  Stile,  and 
foon  after  Mr.  Burnahy  came,  but  I  do  not  know 
the  time  exadlly  -,  I  was  defirous  to  know  of  Mr. 
Burnaby  whether  he  met  Mr.  Hiljley  upon  the  way, 
and  he  told  me  he  did  meet  him,  and  the  next  Day 
I  faw  Mr.  Oates  and  Mr.  Burnaby  walking  together 
very  familiarly,  and  I  took  particular  notice  of  it 
at  that  time,  Mr.  Burnahy  being  but  newly  come, 
fo  that  I  took  him  to  have  known  Mr.  Burnaby  be- 
fore, or  elfe  I  concluded  him  to  be  a  little  impu- 
dent by  his  intruding  into  his  Company. 

Mr.  Sol.  Gen.  Do  you  remember  him  in  March 
before.^ 

Mr.  Conway.  Yes,  Sir. 

Mr.  Sol.  Gen.  What  Particulars  do  you  remem- 
ber of  his  being  there  then  ? 

Mr.  Conway.  I  remember  him  to  be  there  on  the 
Thurfday  in  Mid-Lent,  the  Scholars  in  the  College 
had  a  particular  Recreation,  which  they  call,  Saw- 
ing of  the  Witch,  and  Mr.  Oates  was  among  them, 
and  I  was  one  of  them  that  broke  a  Pan  about  his 
Head  for  Recreation. 

Mr.  Sol.  Gen.  Do  you  remember  the  i  ft  o^May^, 
that  there  was  in  your  College  a  Play  aded  > 

Mr, 
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Mr.  C. ■away.  As  for  the  Play,  I  remember  what 
Part  Eiiquire  Pool  acted  in  it,  but  I  remember 
not  any  Particulars  that  can  make  me  fo  lure  as  to 
fwear  that  Oa(es  was  there  ? 

Mr.  yf/.  Gen.  Do  you  remember  any  fcuffling  for 
a  Place  there  ? 

Mr.  Conway.  I  do  not  remember  it  of  my  own 
Knowledge,  I  heard  of  it  afterwards. 
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L.L.f.  Well,  make  wn*.  Arlv^nr-r- 
of  it  by  and  by.  Advantage  you   can 

Ofl/^;.  Pray,    my  Lord,  afk    hi^,,    jf  ^ver    he 
Mr.  Sut  Gen.  You  fay  that  you. fiw  Mr.  Burnaby     heard  of  any   Confult  of  the  Jefuits '/y^ld  K 
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Mr,  Conway.  Yes,  I  did  fo.  Sir. 

Mr.  Sol.  Gen.  Did  Oaics  ufe  to  read  in  the  Soda- 
lity ? 

Mr.  Conway.  My  Lord,  there  was  another  cho- 
fen  according  to  the  Cuftom  to  read,  but  Mr.  Oates 
took  the  Book,  and  did  read. 

Mr.  Sol.  Gen.  Did  he  read  conftantly  ? 

Mr.  Conway.  I  did  never  mifs  him  any  Sunday 
or  Holiday  all  the  time. 

L.  C.  J.  From  what  time  to  what  time  did  he 
read .'' 

Mr.  Conway.  From  a  little  after  Eafter  till  he 
went  away. 

Mr.  At.  Gen.  Is  it  ufually  taken  notice  of  in  the 
College,  when  any  Perfon  who  is  a  Student  goes 
away  from  the  College  ? 

Mr.  Conway.  There  is  nothing  more  difcours'd 
of  among  the  Scholars  than  that,  when  it  happens 
any  one  goes  out  of  the  College. 

L.  C.  J.  And  pray  when  did  he  go  away  ? 

Mr.  Conway.  In  June,  about  the  twentieth,  as 
near  as  I  can  remember, 

Mr.  Sol.  Gen.  Did  you  obferve  him  at  Dinner 
there  conftantly  .'' 

Mr.  Conway.  Yes,  he  fat  by  himfelf. 

Mr.  Sol.  Gen.  How  came  that  to  pafs  ? 

Mr.  Conzvay.  He  fat  at  a  little  Table  in  the  Hall 
by  himfelf,  for  he  pretended,  being  a  Man  in 
Years,  he  could  not  diet  as  the  reft  of  the  young 
Students  did,  and  therefore  obtain'd  leave  to  fit 
alone  at  a  little  Table  by  himfelf,  and  he  fat  next  to 
the  Table  of  the  Fathers,  to  which  all  the  Students 
were  to  make  their  Reverence  before  they  fat  down. 

L.  C.  J.  He  was  a  very  remarkable  Man  by  his 
fitting  by  himfelf;  did  he  fit  there  always  ? 

Mr.  Conzvav.  He  chang'd  his  Table  once,  and 
I  took  notice  that  he  fat  on  the  other  fide  of  the 
Refedtory. 

Mr.  Sol.  Gen.  When  was  that  I  pray,  ean  you 
remember  ? 

Mr.  Conway.  That  was  a  little  after  Eafter. 

Mr.  At.  Gen.  Will  Mr.  Gates  alk  him  any 
Queftions  ? 

Oates.  Pray,  my  Lord,  will  you  afl<  this  Gentle- 
man what  Religion  he  is  of. 

Mr.  Cc-.iway.  I  am  a  Ronan  Catholick, 

Oates.  Pray,  aflc  him  where  he  lives. 

L.  C.  J.  Where  do  you  live.  Sir  ? 

Mr.  Conway.  Where  now  at  prefent,  my  Lord .'' 

L.  C.  J.  Where  do  you  ufually  live  ? 

Mr.  Conway.  I  am  a  FhntJJoire  Man,  my  Lord. 

Oates.  Pray  afk  him  what  Name  he  did  go  by  at 
St.  Omers. 

Mr.  Conway.  By  the  Na.me  of  IVilliam  Parry. 

Oates.  Pray  afk  him  by  what  Name  he  gave  his 
Evidence  in  at  the  five  Jefjits  Trial. 

L.  C.  J.  Were  you  a  Witnefs  at  the  Trial  of  the 
fivejefuits  ? 

Mr.  Conway.  Yes,  I  was. 

L.  C.  J.  By  what  Name  did  you  give  your  Evi- 
dence there  ? 


Mr.  Conway.  Yes,  I  did, 

Oates.  Pray,  my  Lord,  afk  him  who  infortA'd 
him  of  that  Confult. 

Mr.  Conway.  I  heard  it  among  the  reft  of  the 
Scholars,  and  feeing  fomr  of  the  Fathers  go  over  to 
it,   I  was  told  fo. 

Mr.  At.  Gen.  Is  it  an  ufual  thing  for  them  to 
have  fuch  Meetings  ? 

_  Mr.  Conway.  They  have  a  Congregation  ordina- 
rily once  in  three  Years. 

Mr.  Sol.  Gen.  Does  it  go  by  the  Name  of  a  Con- 
fult, or  what  Name  has  it  ? 

Mr,  Conway.  Some  call  it  a  Congregation,  and 
fome  a  Confult. 

Mr.  S4.  Gen.  What  is  the  end  of  fuch  Meetino-, 
as  you  have  heard .''  ^^ 

Mr.  Conway.  They  fay  it  was  to  chufe  a  Procu- 
rator to  fend  to  Rome,  and  give  an  account  of  the 
Province. 

Oates.  My  Lord,  I  would  afic  him  another 
Queftion,  whether  he  is  to  have  any  Reward  for 
giving  this  Evidence  here. 

Mr.  Conwvy.  No,  not  that  I  knovs^  of,  but  what 
I  expe£t  from  Almighty  God. 

Oates.  Pray  aflc  him  how  long  he  liv'd  at  Si, 
Omers. 

Mr.  Conway.  Five  Years. 

Oates.  My  Lord,  I  have  done  with  him. 

Mr.  Sol.  Gen.  Then  call  Mr.  Haggerjlone,  and 
fwear  him.  [tFbicb  was  done. 

Mr.  At.  Gen.  Mr.  Haggerjlone,  pray  will  you  ac- 
quaint my  L-ord  and  the  Jury,  were  you  at  6"/.  Omers 
in  the  Year  1678,  with  Mr.  Oates? 

Mr.  Haggerjlone.  Yes,  I  was,  my  Lord,  I  had 
the  Honour  to  be  of  the  fame  Bench  with  the 
Do£tor  of  Salamanca. 

L.  C.  J.  You  mean  you  were  of  the  fame  Clafs 
with  him. 

Mr.  Haggerjlone.  Yes,  my  Lord,  of  the  fame 
Clafs. 

L.  C.  J.  In  what  Year  was  it  ? 

Mr.  Haggerjroae.  In  the  Year  1678, 

Mr.  At.  Gen.  In  what  Form  were  you  ? 

Mr.  Haggerjlone.  In  the  fame  Bench  with  Dr, 
Oates,  in  the  Rhetorick  Form. 

Mr.  At.  Gen.  Do  you  remember  Mr.  Oates  in 
Ap-iliSyS. 

Mr.  Haggerjlone.  Yes. 

Mr.  At.  Gen.  What  time? 

Mr.  Haggerjlone.  He  fpoke  unto  me  on  the  25th 
of  April. 

Mr.  At.  Gen.  What  Stile  do  you  mean  ? 

Mr.  Hagger/lone.  New  Stile,  Sir  ;  to  avoid  Con- 
fufion,  I  fpeak  of  the  Stile  of  the  Piace  where  I 
was  ;  he  afk'd  me  concerning  our  School-fcJlow 
Mr.  Hiljley,  who  was  then  gone  from  the  College, 
whether  I  had  heard  any  ttiing  from  him  fince  he 
went  away,  and  he  fpoke  of  an  Indifpofition  he  had, 
for  which  he  prefcrib'd  him  a  Medicine  of  Poppy, 
and  he  thought  it  would  do  his  Bufinefs  effeftually. 
L.C.J.  Whofaidfo.? 

Mr, 
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Mr.  Haggerprte.  The  Doftor  of.^.^/^«^«^j^i  he 
was  czWd  Samp/on  Lucy  in  the  Oilege:  and  hke- 
wife  he  forbid  him  to  chew  Tol-cco,  which  heufed 
to  do  very  much  ;  he  wp^  "11  d  Titus  Ambrofius, 
he  had  twenty  Names. 

Mr  y^^  Gf«.  Wa?  '^e  there  all  ^ort/.  Sir  ? 

Mr.  Hazgerftonj'J^^^  he  was.  Sir. 

Mr.  At  Gen  ^'^^  7°^  ^°^  him  in  Marfi  be- 

Mr.  Higgerftone.  Yes,    Ke  was  there  all  Mtfrf 6 

Mr.  yf^  Gen.  Was  he  there  in  Fehruary  ? 
J    Mr.  Haggerjlone.  Yes,  as  near  as  I  can  remem- 
/ber,  he  was  abfentbut  one  Day,  and  then  he  went 
to  JValton  in  February,  or  elfe  in  'January. 

X,.  C.  7.  Do  you  remember  when  he  came  thi- 

ther'firft?  r      j     , 

Mr.  Haggerjlone.    Yes,  my   Lord,    he  came  in 

December  n&^r  Cbripnas,  as  I  remember. 

L.  C.  J.  Was  it  about  that  time,  upon  your  Oath  ? 
Mr.  Haggerpne.  I  fpeak  it   upon  my  Oath,  it 

was.  . 

L.  C.  y.  When  did  he  go  away? 

Mr.  Hagg''rpne.  About  the  latter  end  of  ^awi?. 

L.  C.  J.  Was  he  abfent  any  time  between  De- 
cember and  June ? 

Mr.  Haggerftone.  I  do  not  remember  that  he  was 
abfent,  fave  only  in  January  or  February,  and  that 
was  not  for  above  a  Night,  when  he  went  to 
tVatton. 

L.  C.  J.  Might  not  he  be  abfent,  and  you  not 
mind  it,  or  know  it? 

Mr.  Haggerftone.  Sure  if  he  had  been  abfent,  we 
could  not  but  have  known  it. 

L.  C.  J.  Hov/  i'o,  pray  you  ? 

Mr.  Haggerftone.  If  any  goes  away,  'tis  fo  pub- 
lick,  that  it  cannot  be  without  notice  being  taken 
of  it. 

Mr.  At.  Gen.  Can  you  remember  by  any  par- 
ticular Token  he  was  there  in  A^ril  or  May  ? 

Mr.  Haggerftone.  He  fpoke  to  me  on  the  29tK 
of  ^^ri/ New  Stile,  and  told  me,  that  there  was  a 
Craving  £;79a7Z)/-«^«  had  been  there  to  beg  an  Alms, 
and  ther^^  was  a  CoUeftion  made  for  him  among 
the  Schohrs,  but  he  faid  he  would  give  him  no- 
thing, for  he  told  me  he  had  been  cheated  by  fuch 
an  one  of  fome  Pieces  of  Eight  in  Spain  ;  this  I 
remember  was  the  28th  or  29th  of  April  New 
Stile.  I  faw  him  there  the  ift  of  May  ;  upon  the 
2d  of  May  there  was  an  Adlion  of  the  Scholars,  and 
he  was  prefent  at  it  -,  the  5  th  of  May  I  was  at  School 
with  him,  when  Mr.  Pool  went  away  for  England, 
and  I  heard  him  about  that  time  preach  a  plea- 
fant  Sermon,  for  he  would  undertake  fometimes 
to  preach,  and  he  faid  in  it.  That  the  late  King 
Charles  II.  halted  betwixt  two  Opinions,  and  a 
Stream  of  Popery  went  between  his  Legs. 

L.  C.  J.  Was  this  in  May  ? 

Mr,  Haggerftone.  Yes,  juft  after  Mr.  Pool  went 
away  for  England,  and  he  had  fome  pretty  Refle- 
ftions  in  his  Sermon  about  Tobys  Dog  wagging  his 
Tail. 

L.  C.  J.  Well,  do  you  ask  this  Witnefs  any 
Queftion,  Mr.  Oates? 

Oates.  Pray  be  pleafed  to  ask  him,  my  Lord, 
what  Religion  he  is  of .'' 

Mr.  Haggerftone.  I  am  a  Papift,  my  Lord,  I  am 
not  afham'd  of  it, 

Oates.  Pray,  my  Lord,  ask  where  he  lives  ? 
Mr.  Haggerftone.  At  Lmirlon, 

Oates.  Pray  ask  him  what  Countryman  he  is  ? 


Mr.  Haggerftone.  I  am  a  Ncrthu7nherland-ma.n  % 
my  Father  is  Sir  Thomas  Haggerftone,  a  Man  bet- 
ter known  than  your  Father,  Dr.  Oates. 

L.  C.  J.  Nay,  nay,  do  not  be  in  a  Paffion,  Man, 

Oates.  Pray  ask  him  how  long  I  was  with  him  at 
St.  Omers. 

Mr.  Haggerftone.  For  half  a  Year  at  lead. 

Oates.  My  Lord,  I  defire  to  know  how  long  he 
ftaid  there  himfelf  ? 

Mr,  Haggerftone.  I  ftudied  my  whole  Courfe  of 
Humanity  there. 

L.  C;  J.  How  long  were  you  there  in  all  ? 

Mr.  Haggerftone,  Seven  Years. 

Oates.  Pray,  my  Lord,  ask  him,  whether  he 
knows  of  any  Confult  held,  or  to  be  held  here  in 
m  England  m.  April  1678  ? 

Mr.  Haggerftone.  Yes,  my  Lord,  I  faw  two  of 
the  Fathers  go  from  St.  Omers  to  the  Congrega- 
tion, and  was  there  at  their  Return  ;  but  all  that 
time  I  frequented  Dr.  Gates'^  Company,  and  he  re- 
mained in  the  College. 

Oates.  Pray,  who  were  thefe  two  Fathers  ? 

Mr.  Haggerftone.  Mr.  Williams  and  Mr.  Marfi  ; 
and  when  they  retum'd,  Oates  asked  me  about  it, 
whether  they  had  been  at  the  Confult,  and  I  told 
hjm  there  was  fuch  a  thing,  but  he  never  knew  it 
till  afterwards  ;  but  this  I  am  fure  of,  he  was  never 
miffing  all  the  while,  I  fat  on  die  fame  Bench  with 
him. 

Gates.  Pray,  my  Lord,  ask  him  what  Name  he 
went  by  at  St.  Omers. 

Mr.  Haggerftone.  I  went  by  the  Name  of  Harr-j 
Howard,  my  Mother  was  a  Howard,  Doftor, 

Oates.  Pray  ask  him,  whether  he  came  into  Eng' 
land  when  he  went  away  from  thence  ? 

Mt,  Haggerftone.  No,  I  went  and  ftudied  my 
Philofophy  at  Dcway. 

Gates,  I  defire  to  ask  him  one  Queftion  more. 

Mr.  Haggerftone.  Twenty,  if  you  pleafe,  Do- 
ftor. 

Gates.  I  defire  to  know  of  him  the  occafion  of 
Mr.  Hilfley's  coming  away  ? 

Mr.  Haggerftone.  I  do  know  it,  but  truly  I  can- 
not tell  whether  it  be  fit  for  me  to  fpeak  of  it ;  it  was 
upon  fome  unhandfome  account,  but  I  muft  noC 
blemifti  any  Gentleman,  I  think, 

Oates.  My  Lord,  I  will  ask  him  one  Queftion 
more,  whether  ever  he  was  admitted  into  the  So- 
ciety .? 

L.  C.  J.  I  will  not  ask  him  that  Queftion ;  haw- 
often  have  I  told  you  no  fuch  Queftions  are  to  be 
ask'd  ?  Muft  I  make  him  liable  to  Penalty  ?  No, 
ask  Queftions  that  are  fair,  and  you  ftiall  have  a 
fair  Aiifwer. 

Oates.  My  Lord,  I  have  done  then  with  him. 

Mr.  Sol.  Gen.  Then  fwear  Mr.  Robert  Beefton. 

[JVhich  was  done', 

Mr.  At.  Gen.  Pray,  Sir,  were  you  at  St.  Omers 
in  the  Year  77  and  78  ? 

Mr,  Beefton.  Yes,  my  Lord,  I  was. 

Mr.  At.  Gen,  Did  you  fee  Mr.  Oates  there  then  ? 
Do  you  know  him  ? 

Mr.  Beefton.  Yes,  I  know  him  very  well,  I  did 
fee  him  there, 

Mr,  At.  Gen.  What  Months  did  you  fee  him 
tliere  i* 

Mr.  Beefton.  He  came  there  ui  December,  the 
beginning  as  I  remember,  and  lie  ftaid  there  to 
June  the  latter  end. 

Mr.  At.  Gen.  What  Year  was  that  in  ? 

Mr.  Beefton.  He  came  in  77,  and  wen^  away 
in  78.  Mr. 
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Mr.  Jt.  Gen.  Did  you  obfei-ve  him  to  be  there  in 
Jj'ril  and  May  78? 

Mr.  Beefion.  The  latter  end  of  April,  and  the 
beginning  of"  Af(t)',  I  did. 

Mr.  At.  Gen.  TeJJ  the  Court  particularly  how 
you  remember  it. 

Mr.  Beefion.   My  Lord,    I  faw  him  the  firft  of 
May  at  St.  Omers,  where  he  played  at  Nine-pins, 
and  I  laid  a  Wager  upon  the  fame  fide  that  he  did, 
and  loft  my  Money  as  well  as  he. 

L.  C.  J.  Do  you  remember  any  other  time  ? 

Mr.  Beefion.  I  law  him  the  2d  of  May,  by  the 
fame  token  that  I  met  him  in  the  College  that  Day, 
when  our  School  exhibited  an  Aftion  in  the  Hall, 
and  I  met  him  afcer  Supper  ;  now  in  this  Aftion 
I  had  both  afted  and  fung,  and  they  came  and  con- 
gratulated me  for  my  finging.  Mr.  Oi7/«faid,  If  I 
had  paid  for  learning  to  fing,  I  had  been  bafely 
cheated :  and  then  in  the  Morning  I  was  chofen 
Reader  in  the  5oJd///)i,  the  25th  of  yf/ri/,  or  there- 
abouts, for  a  Fortnight,  and  Mr.  Oates  by  his  own 
SubmilTion  was  admitted  to  read,  only  with  this 
Condition,  that  if  ever  he  were  wanting,  I  was  to 
read  again  :  but  this  I  fiiy,  I  never  fupplied  the 
Place  ;  therefore  I  am  fure  he  did  continue  there 
all  the  while,  and  if  he  had  been  out,  I  muft  have 
been  called  upon  to  read. 

L,  C.  J.  Were  you  in  the  College  all  the  time 
he  was  there  ? 

Mr.  Beefion.  Yes,  my  Lord,  I  was. 

L.  C.  J.  Did  you  mifs  him  at  any  time  ? 

Mr.  Beefion.  No,  I  never  mifs'd  him. 

L.  C,  J.  Are  you  fure  he  was  not  away  all  that 
time  ? 

Mr.  Beefion.  I  am  fure,  as  much  as  a  Man  can 
be  certain  of  one  that  is  of  the  fame  Family  with 
himfelf ;  nay,  I  am  as  fure  of  it,  as  that  I  was  there 
my  felf, 

L.  C.  J.  Can  you  fpeak  any  thing  particularly 
of  his  reading  ? 

Mr.  Beefion.  My  Lord,  I  was  to  have  read,  if 
he  was  abfent  •,  but  I  was  never  called  upon  to  read, 
and  therefore  I  may  well  conclude  he  was  there  all 
the  while. 

L.  C.  J.  He  gives  a  material  Evidence. 

Mr.  Sol.  Gen.  Was  Mr.  Oates  fuch  a  remarkable 
Man  that  he  muft  be  mifs'd  ? 

Mr.  Beefion.  He  was  very  particular,  both  for 
Age,  and  that  he  had  a  particular  Table  to  eat  at, 

Mr.  Sol.  Gen.  Can  you  remember  any  thing 
elfe? 

Mr.  Beefion.  I  remember  too,  that  when  Mr. 
Burnaby  came  firft,  he  was  often  with  him  ;  the  2d, 
3d,  and  4th  of  May,  I  faw  him  there  with  Mr. 
Burnaby,  and  I1:ook  particular  notice  of  the  Friend- 
fhip  between  them,  which  I  thought  ftrange  be- 
tween Perfons  that  I  fuppofed  never  faw  one  an- 
other before. 

L.  C.  y.  Have  you  any  Queftions  to  ask  this 
Man,  Mr.  Oates? 

Oates.  My  Lord,  I  defire  to  ask  this  Gentleman 
what  Religion  he  is  of? 

Mr.  Beefion.  I  am  a  Roman  Catholick. 

Oates.  Pray,  my  Lord,  be  pleafed  to  ask  him, 
when  he  went  to  St.  Omers,  and  when  he  came 
away  from  thence,  and  how  long  he  was  refident 
there  ? 

Mr.  Beefion.  I  know  not  exadlly  what  Year  it 
was  I  came,  but  I  ftaid  the  greateft  Part  of  feven 
Years  there. 

Oates.  Pray,  my  Lord,  ask  him,  what  Jefuits 
went  from  St.  Qmcrs  to  the  Confuk  of  April  78  ? 
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Mr.  Beefion.  Tiierc  was  fome  that  pafs'd  by,  I 
did  n<jt  take  much  noti.x-  of  them. 

Oates.  Pray,  my  Lord,  ask  him,  who  it  was  in- 
formed him  of  that  Confult  ? 

Mr.  Beefion.  I  do  not  know  v^ho  particularly,  I 
only  heard  of  fuch  a  Rumour. 

Mr.  At.  Gen.  Was  it  an  extraordinary  thing  ? 

Mr.  Beefion.  No,  it  was  but  an  ordinary  thino-, 
as  they  ufed  to  have  once  in  three  Years.  °' 

Oates.  You  fay  you  law  me  every  Day  there  ? 

L.  C.  J.  He  fays  he  believes  he  might,  btcaufe 
you  were  Reader  in  his  ftead  ;  and  if  you  hadVjeen 
abfent,    lie  muft  have  been  called  upon  to   read 
which  he  was  not,  he  fays. 

Oates.  Very  well,  my  Lord,  I  defire  you  would 
ask  him,  whether  he  does  not  remember  fuch  a 
thing  as  an  Eight-day's  Exercife,  wherein  thofe 
that  perform  the  Exercife,  are  feparated  from  all 
Company  during  that  time. 

Mr.  Beefion.  Yes,  my  Lord,  I  do  remember 
that  he  was  once  in  that  Eight-day's  Exercife,  and 
during  the  Eight  Days  I  faw  him  walk  in  the  Gar- 
den feveral  times. 

Oates.  Pray,  my  Lord,  ask  him,  if  he  were  an 
Evidence  at  the  Trial  of  the  five  Jefuits,  or  Lan"- 
horn,  and  whether  he  gave  this  Evidence  long 
ago  ? 

Mr.  Beefion.  No,  I  did  not,  I  was  not  there. 

Oates.  Pray,  my  Lord,  ask  him  what  Reward 
he  is  to  have  ? 

L.  C.  J.  Are  you  to  have  any  Reward  for  your 
Teftimony,  Mr.  Beefion  ? 

Mr.  Beefion.  No,  my  Lord. 

Oates.  My  Lord,  I  defire  to  know  of  him,  how 
he  comes  to  be  pick'd  out  among  the  reft  of  the 
Students  there,  to  come  here,  and  be  an  Evidence 
in  this  Caufe .'' 

Mr.  Beefion.  My  Lord,  I  was  fubpoena'd  by  his 
Majefty,  if  I  knew  any  thing  of  this  Matter,  that 
I  Ihould  come  here  and  teftify  my  Knowledge. 

Oates.  Pray,  by  what  Name  did  he  go  at 
St.  Omers  ? 

Mr.  Beefion.  By  the  Name  of  Beefion,  as  I  do 
now. 

Oates.  And  is  that  his  own  Name  ? 

Mr.  Beefion.  Yes,  my  Lord. 

L.  C.  J.  Pray  go  on,   Mr.  Attorney. 

Mr.  At.  Gen.  Swear  Clement  Smith. 

[JVhich  was  done. 

Mr.  Sol.  Gen.  Pray,  Sir,  were  you  at  St.  Omers 
in  the  Year  77  and  78  ? 

Mr.  Smith.  Yes,  I  was. 

Mr.  Sol.  Gen.  Do  you  remember  Mr.  Oates  there 
at  that  time  ? 

Mr.  Smith.  Yes,  I  was  m  the  fame  Clafs  with  him. 

Mr.  At.  Gen.  Pray  wlien  came  he  thither,  and 
how  long  did  he  ftay  there .'' 

Mr.  Smith.  He  came  a  little  before  Chrifimas, 
and  ftaid  till  June. 

Mr.  At.  Gen.  Was  he  not  abfent  at  any  time  all 
that  while  ? 

Mr.  Smith.  No,  he  was  not,  except  one  Day. 

Mr.  At.  Gen.  Do  you  remember  fVatton's.  Bufi- 
nefs,  his  going  thither  in  January  ? 

Mr.  Smith.  He  told  me  of  it,  and  that  he  de- 
fign'd  to  ask  the  Redtor  leave  to  go. 

L.  C.  J.  Was  he  abfent  any  other  time  till  June  ? 

Mr.  Smith.  No,  my  Lord,  for  I  will  tell  you, 
I  every  Day  dined  with  him,  eat  a  Collation  with 
him  in  the  Afternoon,  and  breakfiifted  and  fupp'd  in 
the  fame  Refeftory,  during  all  that  time,  except 
when  he  or  I  was  in  the  Infirmary. 

D  L.  C.  J. 
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L.  C.  J.   When  ever  he  was  abfcnt,  he  was   in 
the  Infirmary,  was  he  ? 
Mr.  S?nith.  Yes,  my  Lord. 
L.  C.  J.  Did  not  he  mils  his  Ereakfaft  any  time 

all  that  while  ?    ,       ,. ,  ,  ,  .       ^ 

Mr.  Smith.  If  he  did,  we  uicd  to  enquire  after 

him.  1    T  c 

Mr.  Jt.  Gen.  Pray  when  were  you  in  the  Innr- 

Mn  ^tth.  The  2ift  of  April  New  Stile,  I  fell 
fick,  gnd  I  remain'd  fick  till  May  the  7th,  and 
was  in  the  Infirmary,  and  then  he  viiited  me  almoft 
dai^y,  or  every  other  Day  in  the  Infirmary  ;  and 
on  the  2d  of  Ma^  I  faw  him  and  one  Mr.  B/irnaby 
together,  and  on  the  Day  Mr.  Poo/ departed,  wliich 
I  t°ke  to  be  the  5th  of  May,  Mr.  Odtes  came  to 
me  as  foon  as  he  was  gone  out  of  the  Houfe,  and 
told  me  of  it ;  and  he  did  tlie  fame  too  that  Day 
that  Mr.  Hiljlcy  went  away,  which  was  the  24th  of 
April  New  Stile. 

Mr.  At.  Gen.  Was  not  he  in  the  Infirmary  him- 

felf  ?  ' 

Mr.  Smith.  Yes,  during  this  time  he  came  into 
the  Infirmary,  and  was  fick  there. 

Mr.  At.  Gen.  When  was  that  ? 

Mr.  S/nitb.  A  Day  or  two  after  Mr.  Hilpy  went 
away,  and  continued  there  two  or  three  Days,    and 


I  remember  it  particularly  by  this  Circumftance, 
that  he  propofed  a  Queftion  to  the  Phyfician  about 
himfelf  in  Latin,  and  fpoke  a  Solecifm,  >which  was 
this,  hefaid.  Si  placet  Dominatio  veftra. 
Oatcs.  Who  did  fiy  fo  ? 

L.  C.  J.  You  did,  he  fays,  fpeak  that  falfe  La- 
tin to  xhs.  Do£tor. 

Oates.  That's  falfe  Latin  indeed ! 
L.  C.  y.    We  know    that,  but  it  feems  it  was 
your  Latin. 

Mr.  At.  Gen.  When  came  he  away  from  St. 
Omers  ? 

Mr.  Smith.  About  the  20th  of  June  •,  fomething 
after  the  20th  of  June,  as  I  remember. 

L.  C.  J.  Are  you  fure  he  was  not  out  of  the 
College  fo  long  as  to  make  a  Journey  to  London, 
and  back  again  ? 

yix.  Smith.  No,  I  am  fure  he  could  not' without 
being  mifs'd  •,  and  going  to  School  with  him,  and 
eating  Dinner  and  Supper  with  him  conftantly  al- 
ways at  the  fame  place,  I  muft  needs  know  if  he 
had  gone. 

Oates.  When  went  I  away  from  St.  Omers,  does  he 
fay? 

Mr.  Smith.  After  the  20th  of  June  78. 
L.  C.  J.  He  is  your  old  Acquaintance  and  School- 
fellow, Mr.  Oates ;    you  vifited  him  when  lie  was 
fick.      . 

Oates.  What  Religion  is  this  Gentleman  of,  my 
Lord,  I  would  know  ? 
Mr.  Smith.  I  am  a  Roman  Catholick. 
Oates.  I    defire  your  Lordfhip  to  ask  him  how 
long  he  liv'd  at  St.  Omers  ? 
Mr.  Smith.  Above  fix  Years. 
Oates.  Pray  ask  him,  when  he  came  away  ? 
Mr.  Smith.  A  little  after  Dr.  Oates  came  away. 
Oates.  Did  he  come  diredtly  for  England  ? 
Mr.  Smith.  No,  I  did  not. 
Oates.  Whither  did  he  go  then  ? 

Mr.  Smith.  1  went  about  a  little 

Oates.  Where,  my  Lord  ? 
Mr.  Smith.  I  went  about  to  take  fome  Turns  in 
the  Low-Countries ;  I  went  to  Watton,  and  up  and 
down. 

Oates.  He  is  a  Jefuit,  my  Lord,  and  that  the 
World  knows,  and  muft  know. 


L.  C.  J.  I  know  nothing  of  it,  I  do  alfure  you. 
Oates.  Pray,  my  Lord,  be  pleafed  to  as-k  him, 
whether  he  did  not  hear  of  a  Confult  of  Jcfuits  in 
Aoril  78,  and  what  Jefuics  went  from  67.  Ow/frj  to 
it> 

Mr.  Smftb.  I  heard  it  as  a  Rumour  in  the  Col- 
lege, that  there  was  to  be  a  Congregation  at  that 
time,  but  I  know  not  where  particularly  it  was  to 
be  kept ;  but  I  know  that  then  there  pafs'd  by  St. 
Omers  two  Fathers,  Mr.  Marjh,  and  Mr.  Williams. 
O.ites.  What  were  they  ? 
Mr.  Smith.  Jefuits. 

L.  C.  J.  He  told  you  they  were  Fathers. 
Mr.  At.  Gen.  Pray,  was  it  an  extraordinary,  or 
an  ordinary  Meeting  that .? 

Mr.  Smitk  They  ufed  to  fay  in  tlie  College, 
that  it  was  an  ordinary  thing  to  have  fuch  a  Con- 
gregation every  three  Years. 

Mr.  Sol.  Gen.  Pray,  fwear  Mr.  Edward  Price. 

[fVhicb  ivas  done. 

Mr.  At.  Gen.  Pray,  Mr.  Price,  will  you  give  my 

Lord  and  the  Gentlemen  of  the  Jury  an  account, 

whether  you  were  zt  St.  Omers  m  the  Year  77,  and 

78. 

Mr.  Price.  I  was  there  both  thefe  Years. 
Mr.  At.   Gen.     Do  you  remember    Mr.  Oates 
there  ? 

Mr.  Price.  Yes,  my  Lord,  I  do. 
Mr.  At.  Gen.  When  did  he  come,  and  when  did 
he  go  away  ? 

Mr.  Price.  He  came  there  about  Decemher  77, 
and  he  continued  there  till  June  7  8 . 

Mr.  At.  Gen.  Was  he  abfent  from  St.  Omers  at 
any  time  all  that  while  ? 

Mr.  Price.  Never,  that  I  know  of,  but  one 
Night  at  Watton,  when  he  came  back  the  following 
Day,  and  that  was  in  January. 

Mr.  At.  Gen.  Do  you  remember  particularly  that 
he  was  there  in  April  and  May  78  ? 

Mr.  Price.  I  remember  Mr.  Hiljley,  according 
to  the  foreign  Stile,  left  St.  Omers  upon  the  24th  of 
April  ji.  I  was  told  the  following  Day  that  Mr- 
Oatesvftnt  into  the  Infirmary,  which  was  Monday 
the  25th,  and  ftaid  there  a  Day  or  two,  and  upon 
IVednefday  the  27th  I  fiw  him  going  to  Mafs  ; 
then  upon  the  Sunday  following,  wliich  was  the  i  ft 
of  May  New  Stile,  came  Mr.  Burnaby  to  St.  Omers, 
and  I  faw  him  in  Gates'^  Company  that  Day,  and  I. 
faw  him  on  Monday  again  the  2d  of  May  in  his 
Company  ;  I  faw  him  the  3d  of  May  at  the  Table, 
which  I  particularly  remember,  becaufe  it  was  the 
Feaft  of  the  Invention  of  the  Holy  Crofs  :  The  4th 
of  May  I  have  no  Circumftance  to  remember  him 
by  ;  but  the  5th  of  May  I  faw  him  take  his  leave 
of  Mr.  Pool,  and  I  likewife  faw  him  the  lothor 
nth  of  Afav  at  another  of  our  Actions,  wherein 
Mr.  ^^^jyo«  had  a  Quarrel  with  him,  and  beat  him. 
I  fhould  have  mifs'd  him  above  any  other  Man,  be- 
caufe he  was  fo  noted  a  Man. 

Mr.  At.  Gen.  What  was  he  noted  for  ?     For  any 
thing  elie  but  his  diftinft  Place  in  the  Refeftory  ? 

Mr.  Price.  Yes,  he  was  very  abfurd,  and  always 
quarrelling  with  the  Students  there. 

L.  C.J.  Do  you  remember  him  read  in  the  So- 
dality ? 

Mr.  Price.  I  was  not  of  that  Bench  that  he  was 
of. 

Oates.  My  Lord,  I  defire  to  know  what  this  Gen- 
tleman's R  eligion  is  ? 

L.  C.  J.  What  Religion  are  you  of,  Sir  ? 
Mr.  Price.  If  your  Lordfliip  pleafe  to  know,  I 
am  a  Roman  Catholick. 

I  Outcs. 
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Oates.  My  Lord,  I  dcfire  to  stsk  him,  when  he 
went  firft  to  St.  Omen,  and  when  he  came  away  ? 

Mr.  Price.  I  was  fix  Years  at  67.  Omers  ;  I  was 
there  a  twelve-month  before  Mr.  Oales  came  thi- 
ther,   and  came  trom  thence    about  three  Years 

ago. 

Oates.  Did  you  come  directly  to  England  when 
you  came  away  ? 

Mr.  Price.  My  Lord,  I  went  to  Liege  to  iludy 
Philofophy,  and  I  live  now  with  my  Father  at 
home. 

Oates.  My  Lord,  I  defire  to  ask  him,  whether 
he  did  not  hear  of  a  Confult  to  be  held  in  April  y'i  ? 
Mr.  Price.  I  did  hear  there  was  a  Congregation 
which  was  their  ufual  Triennial  Meeting,  and  par- 
ticularly I  remember  about  that  time  there  came 
Mr.  Williams,  and  Mr.  Marflo,  and  it  was  reported 
that  they  were  going  to  the  Congregation, 

Oates.  I  defire  to  ask  him,  if  he  was  notaWit- 
nefs  at  the  Trial  of  the  five  Jefuits,  or  at  the  Trial 
of  Langhorn? 

Mr.  Price.  No,  I  was  nor. 
Oates.    Pray,    what  Name  did  he   go  by  at  5/. 
Omers  ? 

Mr.  Price.  By  my  own  Name,  which  is  Edward 
Price. 

Mr.  Sol.  Gen.  Then  fwear  the  next,  that  is,  Mr, 
James  Doddington. 

Mr.  At.  Gen.  Pray,  Sir,  were  you  at  St.  Omers 
in  the  Year  77,  and  78  .? 

Mr.  Doddington.  Yes,  Sir,  I  was. 
Mr.  Jt.  Gen.  Did  you  know  that  Gentleman  Mr. 
Oates  there  ? 

Mr.  Doddington.  I  know  him  very  well, 
Mr.  Jt.  Gen.  What  time  did    he    come  to  St. 
Omers,  and  how  long  did  he  ftay  there  ? 

Mr.  Doddington.  He  came  about  Chriflmas,  and 
ftaid  about  the  latter  end  of  June. 

Mr.  At.  Gen.  How  do  you  remember  he  ftaid 
there  fo  long,  what  Circumftances  have  you  to 
make  you  remember  it? 

Mr.  Doddington.  In  general  his  Converfation  and 
Canting  Stories  after  Dinner  and  Supper,  and  Times 
of  Recreation,  made  him  fo  remarkable,  that  no 
body  could  mifs  him  all  the  time  he  was  there. 

Mr.  At.  Gen.  Did  you  obferve  him  to  be  in  the 
Hall,  or  at  the  Exercifes .? 

Mr.  Doddington.  Yes,  I  faw  him  feveral  times. 
Mr.  Sol.  Gen.  Do  you  remember  the  time  Mr. 
HilJIey  went  away  ? 

Mr.  Doddington.  Yes,  it  was  a  little  after  Eafler, 
and  I  do  remember  that  two  or  three  Days  after! 
went  into  the  Infirmary,  and  faw  Mr,  Oates  there, 
and  had  Difcourfes  with  him, 

Mr.  At. Gen.  Do  you  remember  Mr.Burnahy's 
coming  to  St.  Omers,  and  when  was  it .'' 

Mr.  Doddington.  Yes,  the  ift  of  Mdy  Mr.  Bur- 
jiaby  came  to  St.  Omers,  and  the  next  Day  I  faw 
Oates  with  him,  and  for  ten  or  twelve  Days  fuccef- 
fively  they  were  i«  one  another's  Company  ;  and 
then  of  a  fudden  the  Correfpondence  broke  off,  but 
I  know  not  upon  what  account. 

L.  C.  J.  Was  he  Reader  there,  as  you  remem- 
ber? 

Mr.  Doddington,  I  do  remember  he  did  read  in 
the  Sodality. 

L.  C.  J.  When  was  that  ? 

Mr.  Doddington.  I  remember  he  read  at  Shrove- 
tide. 

Oates.  Did  you  hear  me  read  there  ? 
Mr.  Doddington.  Yes,  that  I  did.   Sir. 
Oates.  Were  you  of  the  Sodality  ? 
Vol.  IV. 
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Mr.  Doddington.  Yes,  I  was,  Sir, 
Mr.  At.  Gen.    Do  you    remember  the -time    he 
came  away  from  St.  Omers  ? 

Mr.  Doddington.  It  was  about  Midfummer,  my 
Lord. 

Mr.  At.  Gen.  Were  you  out  of  the  College  your 
felf  at  any  time  when  he  was  there  ? 
Mr.  Doddington.  No,  I  was  not. 
L.  C.  J.  Come,  I  will  ask  you  a  plain  Qaeftion  5 
Was  he  fo  long  at  any  time  out  of  the  Coli-ge  as 
to  come  to  London  and  ftay  here  two  or  three  Days, 
and  come  back  again  ? 

Mr.  Doddington.  My  Lord,  he  was  fo  remarka- 
ble by  his  Stories  and  ridiculous  A6tions,  and  fall- 
ing out  with  every  one  of  the  College,  that  if  he 
had  been  abfent,  we  muft  needs  have  miffed  him. 
L.  C.  y.  Did  you  mifs  him  at  any  time  ? 
Mr.  Doddington.  My  Lord,  I  never  mifs'd  him 
but  one  Day. 

L.C.y.  When  was  that? 

Mr.  Doddington.  They  faid  he  was  gone  to  Wat- 
ton. 
L.  C.  J.  What  time  was  that? 
Mr.  Doddington.  In  January,    about  fix  Weeks 
after  he  came  firft. 

Oates.  Pray,  my  Lord,  ask  him  what  Religion 
he  is  of  ? 
Mr.  Doddington.  I  am  a  Roman  Catholick. 
Oates.  And  a  Scholar  of  St.  Omers. 
L.  C.  J.  Make  your  Remarks  by  and  by. 
Oates.  Pray,  my  Lord,  ask  him  what  Name  he 
went  by  at  St.  Omers  ? 

Mr.  Doddington.  By  the  Name  of  HoUis,  my 
Lord. 

Oates.  Pray,  my  Lord,  ask  him  how  long  he 
was  refident  there  ? 

Mr.  Doddington.  Near  upon  five  Years. 
Oates.  Pray,  my  Lord,  ask  him  the  occafion  of 
his  coming  over  at  firft  ? 

Mr.  Doddington.  I  had  Bufinefs  in  England,  and  I 
had  a  mind  to  fee  my  Friends. 

Oates.  Pray,  my  Lord,  ask  him,  whether  he 
did  not  pretend  at  the  five  Jefuits  Trial,  that  he 
came  over  upon  the  King's  Proclamation,  to  call 
home  thofe  that  were  in  the  Seminaries  ? 

L.  C.  J.  Were  you  at  the  Trial  of  the  five  Je- 
fuits ? 

Mr.  Doddington.  Yes,  I  was ;  but  if  I  came  over 
upon  the  King's  Proclamation,  what  hurt  is  there 
in  that  ? 

L.  C.  J.  None  at  all,  as  I  know  of. 
Oates.  Pray,  my  Lord,  ask    him,    whether  he 
did  return  again  to  St.  Omers,  or  no? 

Mr.  Doddington.  My  Lord,  I  pafs'd  by  St.  Omer 
once,  but  I  never  ftaid  a  Day  in  the  College 
fince. 

Oates.  Pray,  my  Lord,  be  pleafed  to  ask  him, 
whether  he  ever  heard  of  a  Confult  of  the  Jefuits 
m  April  y^  ? 

Mr.  Doddington.  I  did  hear  of  a  Congregation. 
Oates.  Call  it  a  Confult  or  a  Congregation,  it  is 
all  one. 

L.  C.  J.  He  fays  he  did  hear  of  it. 
Oates.  Ask  him  by  whom  he  did  hear  of  it  ? 
Mr.  Doddington.   I  faw  the   Provincial    when  he 
came  back  from  England. 

Oates.  Who  was  that  Provincial,  what  was  his 
Name  ? 

Mr.  Doddington.  Mr.  lFJ.ntelread. 
Oates.  Was  not  Mr.  Whitehead  refident  fome 
time  at  .!^^,  Omers  ? 

Mr.  Doddington.  Yes  a  while  he  wa:. 

^  D   Z  Oat::. 
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Oates.  Pray,  was  not  that  Houle  under  his  Go- 
vernment? 

Mr.Boddington.  My  Lord,  I  can  give  no  account 
of  that,  but  it  is  generally  under  the  Government 
of  the  Re(5tor  of  St.  Omrrs. 

Mr.  Hii>ifi)'S.  Pray,  Sir,  give  me  leave  to  ask 
you  one  Queftion  :  JVlr.  Oates  fpeaks  of  Mr.  IVhite- 
bread  ;  pray,  how  did  Mr.  J-Fhitebread  ufc  Oates-, 
when  he  -tame  back  from  England  ? 

Mr. Doddingtofi.  I  heard  fay,  he  did  check  him 
very  feverely  for  his  many  Mifcarriages. 

L-C-  J-  He  heard  it,  he  fays,  but  he  does  not 
know  it  of  his  own  Knowledge  ;  that  is  no  Evi- 
dence. 

Mr.  Sol.  Gen.  Pray  fwear  Mr,  Wtlham  Gerrard. 

[J-Fbicb  -was  done. 
Mr.  At.  Gen.  Were  you  at  St.  Ofners,  Mr.  Ger- 
rard, in  the  Years  yy  and  78  ? 
Mr.  Gerrard.  Yes,  I  was. 
Mr.  Jt.  Gen.  Did  you  know  Mr.  Oates  there? 
Mr.  Gerrard.  Where  is  he.  Sir  ? 
Mr.  At.  Gen.  There  he  is  in  that  Corner,  do  you 
know  him  ? 

Mr.  Gerrard.  Yes. 

Mr.  At.  Gen.  When  came  he  to  St.  Omers  ? 
Mr.   Gerrard.    He    came   to  St.  Omers  in  the 
Year  of  our  Lord  77,  and  he  went  away  in  Jkbi? 
78. 
Mr.  At.  Gen.  Was  he  there  all  the  time  ? 
Mr.  Gerrard.  I  never  remember  to  have  niifs'd 
him,  but  only    once  when  he  went  to  IVatton  for 
a  Night. 

Mr.  At,  Gen.  By  what  Tokens  do  you  remember 
him  at  any  time  there  in  April  or  Ma'^  ? 

Mr.  Gerrard.  The  2d  of  May  we  had  a  Play, 
and  he  was  there  then,  and  I  remember  the  26th  of 
May  he  was  confirmed,  and  fo  was  I,  it  being  St. 
AugujVm's  Day,  and  in  the  Refeftory  he  had  a  Ta- 
ble by  himfelf,  and  I  ufed  always  at  Meal-times  to 
pafs  by  that  Table  and  make  a  Bow  to  the  Fathers 
above  before  I  fat  down  at  Table  ;  and  I  do  not  re- 
member that  ever  he  was  abfent,  and  if  he  had,  I 
Ihouldfurely  have  mifs'd  him. 

L.  C.  J.  When    was   St.  Auguftin's   Day,    that 
you  fay  you  and  he  were  confirm'd  ? 
Mr.  Gerrard.  It  was  the  2  6th  of  May. 
Mr.  At.  Gen.  Do  you  remember    him  in  April 
there  ? 

Mr.  Gerrard.  I  cannot  tell  any  particular  Cir- 
cumftance  in  April.,  but  I  do  not  remember  to  have 
mils'd  him  at  all  in  April. 

Mr.  Sol.  Gen.  But  you  faw  him  there  the  2d  of 
May,  you  lay  ? 

Mr.  Gerrard.  Yes,  I  did  fo,  and  the  26th  of 
May. 

Oates.  The  26th  of  May  Old  Stile  I  was  there, 
my  Lord. 

L.  C.  J.  Ay,  but  he  lays  the  26th  of  May  New 
Stile. 

Oates.  I  was  not  there  then,  my  Lord. 
L.  C.  y.  He  fwears  you  were. 
Mr.  Sol.  Gen.  Pray,  between  the  2d  and  27th  of 
May  New  StUewas  he  abfent  from  St.  Omers  at  any 
time? 

Mr.  Gerrard.  I  never  remember  to  have  mifs'd 
him  at  all  in  that  time. 

Mr.  At.  Gen.  Do  you  remember  Mr.  Pool'^  and 
Mr.  Hilfley's.  going  away  ? 

Mr.  Gerrard.  I  do  remember  Mr.  HHJley's  and 
Mr.  Poo/'s  going  away,  but  I  cannot  fpeak  particu- 
larly and  exadtly  what  time  that  was. 

L.  C.  J.  Is  it  ufual  to  have  Scholars  go  away 
without  being  mifs'd  ? 


Mr.  Gerrard.  No,  my  Lord,  and  he  lud  a  parti- 
cular Place  by  himfelf. 

Oates.  Pray,  ask  him,  my  Lord,  how  he  came 
to  know  that  I  went  away  in  June  ? 

Mr.  Gerrard.  We  mifs'd  him  in  his  Place  then, 
and  'twas  difcours'd  of  all  over  the  Town,  that 
when  the  Provincial  came  he  was  to  be  difmifs'd. 

Oates.  I  defire  to  know  what  Religion  this  Gen- 
tleman is  of  ? 

Mr.  Gerrard.  My  Lord  I  am  a  Roman  Catho- 
lick. 

Oates.  Pray,  my  Lord  ask  him  what  Name  he 
went  by  at  St.  Omers  ? 

Mr,  Gerrard.  By  the  Name  oUVilliam  Clove! . 

Oates.  Pray,  my  Lord,  afk  him,  when  he  went 
to  St.  Omers,  and  how  long  he  was  refident  there  ? 

Mr.  Gerrard.  I  came  there  about  two  Years  before 
he  came,  and  was  there  about  two  Years  after  he 
went  away. 

Oates.  Pray,  my  Lord,  afk  him,  whether  he 
came  direftly  for  England  when  he  left  St.  Omers  ? 

Mr.  Gerrard.  No,  my  Lord,  I  was  four  Years 
in  Low  Ger7nany  and  France^  and  came  into  Eng- 
land the  laft  Year, 

Oates.  Pray,  Sir,  were  you  a  Witnefs  at  the  five 
Jefuits  Trial,  or  at  Langhorn^s  Trial  ? 

Mr.  Gerrard.  No,  I  was  notj  I  came  but  laft 
Year  to  England,  I  tell  you. 

Oates.  Pray,  my  Lord,  afk  this  Gentleman,  whe- 
ther he  did  not  know  or  hear  of  a  Confult  of  Jefuits, 
that  was  to  be  in  April  y^,  and  from  whom  he  heard 
it? 

Mr.  Gerrard.  My  Lord,  I  know  it  is  the  Cuftom 
of  the  Fathers  of  that  Order  to  have  a  Congrega- 
tion once  in  three  Years,  about  the  Affairs  of  their 
Society,  but  then  no  Perfon  is  admitted  to  be  one 
of  that  Congregation,  but  them  that  have  been 
eighteen  Years  Jefuits  •,  and  he  not  having  been  fo 
much  as  a  Novice,  I  Icnow  not  how,  if  he  had  been 
here,  he  could  have  been  prefent  at  it. 

L.  C.  J.  He  fays,  that  there  ufed  to  be  a  trien- 
nial Congregation  for  the  Bufinefs  of  the  Society, 
but  you  could  not  be  prefent  at  it,  becaufe  you 
had  not  been  eighteen  Years  a  Jefuit. 

Mr.  Gerrard.  Ann.  decimo  o£lavo  currente,  is  the 
Word  of  the  Rule. 

Oates.  Pray,  my  Lord,  ask  him  this  Queftion, 
how  he  knows  that  to  be  the  Rule  ? 

Mr.  Gerrard.  You  or  any  Man  may  read  them  in 
their  Books. 

L.  C.  J.  It  feems  he  has  read  them,  and  he  fays, 
you  muft  pafs  through  eighteen  Years  before  you 
be  admitted  of  the  Congregation  ;  and  he  believes 
you  were  not  there,  for  you  were  not  capable  of  fo 
much  as  a  Novicefhip. 

Oates.  I  defire  your  Lordfhip  to  afk  him,  whe- 
ther or  no  he  heard  me  read  in  the  Sodality  ? 

Mr.  Gerrard.  Yes,  I  did. 

Oates.  Were  you  of  the  Sodality  ? 

Mr.  Gerrard.  Yes,  I  was. 

Oates.  Pray,  my  Lord,  afk  him,  what  Oaths  arc 
there  taken  before  they  be  admitted  into  the  Soda- 
lity? 

L.  C.  J.  No,  by  no  means,  I  will  not  do  it. 

Oates.  Why,  my  Lord,  may  not  I  ask  it,  to 
fhew  what  kind  of  Men  thefe  are  ? 

L.  C.  J.  No,  indeed,  it  is  but  the  fame  Queftion 
again,  that  I  told  you  before  is  not  to  be  afked,  for 
it  may  make  him  liable  to  a  Penalty  -,  if  you  come 
to  be  a  Witnefs,  no  man  fhould  afk  you  a  Queftion 
that  might  make  you  obnoxious  to  a  Penalty,  no 
more  mull  you  afli  them  any  fuch  Queftions. 

I  Oates. 
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Oatej.  I  have  done  with  him,  my  Lord. 

Mr.  Sol.  Gen.  Where  is  my  Lord  Gerrard  of 
Bromley  ? 

Lord  Gerrard.  Here  I  am,  Sir. 

Mr.  Al.  Goi.  Pray,  my  Lord,  do  you  remem- 
ber Mr.  Oatcs  at  St.  Omen,  in  the  Year  77,  and  78  ? 

Lord  Gerrard.  He  was  difguifed  in  another  Ha- 
bit, and  another  colour'd  Perriwig,  the  Hair  was 
blacker  than  that  he  has  on  now  ;  but  I  remember 
his  Face  very  well,  and  know  him  again  by  the 
Tone  of  his  Voice,  which  was  very  remarkable  -, 
but  I  never  remember  tiiat  he  was  abfent  from  St.  O- 
mers  after  he  came  thither.  I  remember  his  coming 
exadtly,  which  was  about  Chrijlmas ;  nor  did  I  ever 
hear  that  he  was  abfent  till  June  78,  New  Stile, 
when  he  went  away. 

Mr.  Sol.  Gen.  Do  you  remember,  my  Lord,  when 
Mr.  Burnaby  came  ? 

Lord  Gerrard.  I  do  remember  Mr.  Burnalfs. 
coming,  but  what  time  it  was,  I  cannot  exactly  tell. 

L.  C.  J.  Is  my  Lord  Gerrard  fworn  ? 

Mr.  Sol.  Gen.  I  think  fo. 

Lord  Gerrard.  No,  my  Lord,  I  am  not  fworn. 

L.C.J.  You  mull  be  fworn,  my  Lord.  \JFbicb 

was  done. 
Now  if  you  be  pleafed  to  ask  my  Lord  any  Que- 
ftions,  do. 

Mr.  At.  Gen.  My  Lord,  we  defire  to  know  of 
my  Lord  Gerrard  of  Bro7nlej,  whether  he  knew 
Mr.  Oates  at  St.  Omers  ? 

Lord  Gerrard.  My  Lord,  I  remember  he  came 
in  yj,  as  I  take  it,  it  was  the  beginning  of  Decem- 
ber ;  and  never  heard  he  was  abfent  or  mifs'd  till 
JmieyS.  I  remember  particularly  upon  the  25th 
of  March,  there  was  a  new  Leftor  to  be  Reader  of 
the  Sodality ;  and  Mr.  Oates  defiring  it,  he  was  ap- 
pointed to  read.  I  was  there  my  felf,  and  I  never 
miffed  him  ;  I  heard  him  read,  that  I  do  remem- 
ber, feveral  Sundays  and  Holidays,  and  never  knew 
him  abfent  any  one :  however,  for  five  or  fix  Weeks 
he  was  conftant  at  Reading ;  and  I  can  the  better 
remember  it,  becaufe  he  had  a  particular  Cant  in 
his  Tone,  which  all  Men  may  know,  who  ever  con- 
verfed  with  him, 

Mr.  Sol.  Gen.  If  Oates  pleafe  to  aflc  my  Lord 
Gerrard  any  Quefl:ions,  he  may. 

Lord  Gerrard.  Pray,  my  Lord  let  me  fpeak  a 
Word  or  two  more. 

L.  C.  J.  Ay,  my  Lord,  pray  go  on. 

Lord  Gerrard.  I  remember  I  heard  Mr.  Oates  was 
at  the  Confirmation,  which  was  upon  St.  Auflin's 
Day  ;  there  was  a  Confirmation  by  a  Catholick  Bi- 
fhop,  about  the  26th  of  May  New  Stile,  I  remem- 
ber I  heard  Mr.  Oates  was  there,  and  the  Bifhop  did 
particularly  note  him  as  a  Perfon  of  elder  Years 
than  the  reft  of  the  Students. 

L.  C.  J.  Do  you  know  this,  my  Lord,  of  your 
own  Knowledge  ? 

Lord  Gerrard.  I  do,  my  Lord. 

L.  C.  J.  Becaufe  you  fay,  you  heard  it. 

Lord  Gerrard.  My  Lord,  further  I  remember 
this,  when  the  News  of  the  Plot,  being  difcovered 
by  Oates,  came  to  St.  Omers,  where  he  went  by  the 
Name  of  Sampfon  Lucy,  and  fometimes  Titus  Am- 
hrofius,  it  was  wondred  by  all  the  Scholars  that 
knew  him  there,  how  he  came  to  be  fo  impudent  to 
pretend  he  was  at  fuch  a  Confuk  the  24th  of  April 
78,  when  all  the  College  faw  him  every  Day  in  A- 
pril  and  May  at  St.  0?ners,  as  much  as  a  man  can 
be  feen  in  a  Family,  and  was  never  known  to  be 
abfent  fo  much  as  one  Day  ;  befides,  my  Lord,  'tis 
a  thing  as  generally  noted  as  a  thing  can  be,  that  no 
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Scholar  goes  aWay  from,  or  comes  to  the  Collcee 
of  St.  Omers,  but  it  is  particularly  known  to  the 
whoL-  Houfe  ;  It  IS  the  common  News  and  Difcourf- 
as  much  as  any  new  Occurrences  are  here  about  the 
Town. 

Mr.  Sol.  Gen.  If  Oates  be  pleafed  to  afk  him  any 
Qiieftions,   he  may.  ' 

Oates.  My  Lord,  I  defire  this  noble  Lord  may 
be  afked  a  Queflion  or  two  ;  I  do  not  remember  hu 
Lordfhip  there. 

Lord  Gcrra}  d.  I  do  very  well  remember  the  Man 
by  particular  Remarks. 

Oates.  Yes,  my  Lord,  you  have  occafion  to  re- 
member me,  and  fo  have  your  whole  Party.  Pray, 
my  Lord,  let  my  Lord  Gerrard  be  afked  what 
Name  his  Lordfhip  went  by  at  St.  Omers  ? 

Lord  Gerrard.  Mr.  Oates,  I  am  not  difKcult  in 
telling  the  Name  I  went  by  there.     It  was  Clovel. 

Oates.  Pray,  my  Lord,  I  defire  to  know  what 
Religion  his  Lordfliip  is  of.'' 

Lord  Gerrard.  Neither  am  I  afhamed  to  own  my 
Religion,  Mr.  Oates  ;  I  am  a  Catholick. 

Oates.  Pray,  my  Lord,  if  you  pleafe,  becaufe 
this  Noble  Lord  pretends  he  lieard  me  read,  I  de- 
fire to  know  of  him  whether  he  was  of  the  Sodali- 
ty? 

Lord  Gerrard.  I  remember  you  particularly  by 
your  Voice,  and  that  is  one  thing  that  particularly 
brings  you  to  my  Remembrance  now. 

Oates.  Pray  afk  this  Noble  Lord,  if  he  was  a 
Witnefs  at  the  Jefuits  Trial  ^ 

Lord  Gerrard.  No,  I  was  never  a  Witnefs  in  my 
Life  before  ;  by  the  Oath  that  I  have  taken. 

L.  C.  J.  'Tis  very  well,  my  Lord. 

Oates.  Pray,  my  Lord,  afk  this  Nobleman,  whe- 
ther he  did  not  know  of  a  Confuk  in  April  78,  and 
from  whom  he  Icnew  it .'' 

Lord  Gerrard.  No,  I  know  of  none,  nor  heard 
of  any  but  by  Rumour,  after  that  you  pretended  to 
difcover  fuch  a  thing. 

Oates.  Did  his  Lordlliip  fee  me  every  Day,  does 
he  fay  ? 

Lord  Gerrard.  I  cannot  fay  every  Day,  but  I  faw 
him  at  the  Refeftory  generally,  and  I  remember  it 
particularly,  becaufe  he  fat  at  a  Table  by  himfelf; 
I  believe  he  could  not  be  abfent  without  being 
mifs'd,  becaufe  we  knew  every  Perfon  that  came 
in  and  went  out. 

Mr.  Sol.  Gen.  Then  fwear  Mr.  Samuel  Morgan. 

[JVhich  was  done. 

Mr.  At.  Gen.  Mr.  Morgan,  were  you  at  St.  O- 
mers  in  yj,  and  78? 

Mr.  Morgan.  I  was,  my  Lord, 

Mr.  At.  Gen.  Did  you  obferve  Mr,  0.ites  to  be 
there  at  that  time  ? 

Mr.  Morgan.  Yes,  I  did. 

Mr.  At.  Gen.  Pray  give  an  account  when  he  came, 
and  when  he  went  away. 

Mr.  Morgan.  He  came  14  or  15  Days  before 
Chrijhnas,  as  I  remember,  and  went  away  in  June. 

Mr.  At.  Gen.  What  Chrijtmas  do  you  mean,  Mr. 
Morgan  ? 

Mr.  Af organ.  Chrijlmas  yj. 

Mr.  At.  Gen.  And  when  did  he  go  away  ? 

Mr.  Morgan.  lr\  June  yS,  he  went  away. 

Mr.  At.  Gen.  Was  he  abfent  any  time  during  that 
fpace  ? 

Mr.  Morgan.  My  Lord,  I  know  not  that  he  Was 
ever  abfent  above  one  Night  in  all  that  time. 

Mr.  At.  Gen.  What  time  was  that  one  Night  ? 

Mr.  Morgan.  Truly,  my  Lord,  I  cannot  tell  wha,t 
Month  it  was  very  exadly. 

Mr, 
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Mr.  At.  Gen.  Whirher  was  he  gone  that  Night  ? 
Mr.  Morgan.  He  went  to  WaHon,  three  Miles 
off  from  St.  Omen. 

yir.Jt.  Gen.  Do  you  remember  the  time  when 
Mr.  Hilpy  came  away,  and  when  Mr.  Burnaby 
came  to  St.  Opten  ? 

Mr,  Morgan.  Yes,  I  do,  my  Lord,  very  well. 
Mr.  Sok'Gen.  Was  Mr.  Oates  there  vfhen  HilJIey 
went  aWy  ? 
M.r.'morgan.  He  was  there  then. 
Mr.  Sol.  Gen.  Was  he  there  when  Mr.  Burnaby 
came? 

Mr.  Morgan.  He  was  there  when  Mr.  Burnaby 
came  thither. 

Mr.  Sol.  Gen.  Was  he  there  when  Mr.  Pool  came 
away? 

Mr.  Morgan.  Yes,  my  Lord,  he  was  fo. 
Mr.  Sol.  Gen.  I  will  alTc  you  this  ftiort  Queftion, 
do  you  believe  in  your  Confcience  that  he  was  ab- 
lentany  particular  time  all  that  while  ? 

Mr.  Morgan.  No,  my  Lord,  I  have  no  reafon  to 
believe  lb. 

Oates.  Pray,  my  Lord,  afk  him  what  Religion 
he  is  of. 
Mr.  Morgan.  I  am  of  the  Church  of  England. 
Oates.  When  were  you  reconciled  to  the  Church 
of  England  ? 
Mr.  Morgan.  Five  Years  fince. 
Oates.  I  defire  to  know  of  him  what  induced  him 
to  be  reconciled  to  the  Church  of  England. 

L.  C.  J.  That  is  not  a  pertinent  Queftion,  nor 
fit  to  be  afk'd.  Is  he  to  give  an  account  of  his 
Faith  here  ? 

Mr.  Juji.  TVithins.  It  feems  Mr.  Oates  is  angry 
when  the  Witneffes  are  Papifts,  and  when  they  are 
Proteftants  too. 

Oates.  When  was  it  that  I  came  to  St.  Omers,  do 
you  fay  ? 

Mr.  Morgan.  You  came  thither  in  December  yy. 
L.  C,  J.  So  he  told  you  before  ;  why  do  you  re- 
peat things  over  and  over  again  ? 

Oates.  When  was  it  I  went  away  from  thence, 
fay  you  ? 

Mr.  Morgan.  In  JuneyZ. 

Mr.  Sol.  Gen.  Do  you  remember  the  24th  of  A- 
fril  Old  Stile  that  Year  ? 

Mr.  Morgan.  Yes,  my  Lord,  I  do  remember  it 
very  well. 

Mr.  Sol.  Gen.  Do  you  remember  him  to  be  at 
St.  Omers  that  Day  ? 

Mr.  Morgan.  Yes,  I  do,  by  this  Circumftance. 
Mr.  Sol.  Gen.  Ay,  pray  tell  my  Lord  and  the  Jury 
that  Circumftance,  how  you  come  to  remember  it, 
Mr.  Morgan.  We  had  the  Trial  of  Ireland 
brought  over  to  us  foon  after  it  was  printed,  and 
there  we  found  mentioned,  that  Mr.  Oates  had  de- 
pos'd,  that  the  24th  oi  April  78,  there  was  a  Con- 
fultof  the  Jefuits,  and  they  met  at  the  White  Horfe 
Tavern,  where  they  refolv'd  to  kill  the  King,  and 
he  carried  that  Refolution  from  Chamber  to 
Chamber,  and  he  did  nominate  the  Day  j  and  ha- 
ving it  then  frefli  in  my  Memory,  tho'  he  fwore 
that  he  was  the  24th  of  April  Old  Stile  in  London 
at  that  Confult,  yet  I  found  him  to  be  at  St.  Omers 
by  a  very  particular  Circumftance.  My  Lord,  I 
was  playing  at  Ball  that  Day,  and  ftruck  it  over 
into  a  Court,  into  which  I  could  not  get  over  my- 
felf,  but  I  faw  Mr.  Oates  then  walking  in  the 
Court,  and  I  came  and  borrow'd  his  Key,  and  fo 
went  in,  and  there  pafs'd  between  us  Words  of 
Friendftiip. 
Z.  C.  J.  When  was  this,  do  you  Hiy  ? 


Mr.  Morgan.  The  24th  of  y//!n7  78,  Old  Stile. 
Oates.  I  defire  to  let  his  Orders  be  feen. 
L.  C.  J.  No,  he  fliall  not  be  put  to  fhew  any 
fuch  thing. 

Oates.  He  is  a  Minifter  of  the  Church  of  England, 
my  Lord. 

L.  C.  J.  Sir,  we  tell  you  we  will  not  do  it ;  what 
ado  is  here  with  your  impertinent  Queftions,  have 
not  I  told  you,  you  Ihall  not  enfnare  the  Wit- 
neffes ? 

Oates.  He  was  going  to  pull  out  his  Orders  him- 
felf 

Mr,  At.  Gen.  My  Lord,  Mr,  Oates  may  fee  theni 
if  he  will,  he  is  a  Beneficed  Minifter  of  the  Church 
of  England. 

L.  C.  J.  Does  he  mean  thofe  Orders  ? 

Mr,  At.  Gsn.  Yes,  he  does,  and  here  they  are, 

L.  C.  y.  Let  him  fee  them.  [JFhicb  inas  done. 

Oates.  My  Lord,  I  defire  to  knov/  of  this  Gen- 
tleman, what  Name  he  went  by  at  St.  Omers. 

Mr.  Morgan.  By  the  Name  of  Morgan. 

Mr.  Sol.  Gen.  Swear  Mr,  Arundel. 

\Which  was  done. 

Mr,  At.  Gen.  Pray,  Sir,  will  you  give  an  account 
in  ftiort,  whether  you  were  at  St.  Omers  in  yy  and 
78,  and  the  Time  when  Oates  came  thither,  and 
when  he  went  away  ? 

Mr,  Arundel.  I  was  there  when  Dr,  Oates  came, 
and  when  he  went  away. 

Mr.  At.  Gen.  When  was  that  ? 

Mr,  Arundel.  Sir,  I  cannot  be  pofitive  to  the 
time  exaftly,  but  I  think  it  was  2iho\iiX.  January  yy.^ 
that  he  came  there,  and  he  went  away  about  ya«5 
78.     I  cannot  be  pofitive  to  the  time  exadlly. 

L.  C  J.  He  does  not  particularly  remember  the 
time,  but  he  thinl'is  it  was  about  January  yy,  he 
came  thither, 

Mr.  Arundel.  I  beg  your  Lordfliip's  pardon,  he 
came  there  about  Decetnber. 

Mr,  At.  Gen.  Do  you  remember  any  particular 
Circumftances,  that  you  faw  him  there  at  any  par- 
ticular time  ? 

Mr. Arundel.  UiponSt.  Auguflin's  Day  I  faw  him 
confirm'd. 

Mr,  Sol.  Gen.  What  Day  is  that? 

Mr.  Arundel.  The  26th  of  May  according  to  the 
foreign  Account. 

L.  C.  J.  Did  you  know  him  there  then  ? 

Mr.  Arundel,  Yes,  my  Lord,  I  fay  I  faw  him 
confirm'd. 

Mr.  Sol.  Gen.  Do  you  remember  Mr.  Hiljlef^ 
going  away  ? 

Mr.  Arundel.  I  do  not  remember  the  time  parti- 
cularly, but  I  do  remember  Mr.  Oates  was  aftually 
there  then. 

Mr.  Sol.  Gen.  Do  you  remember  when  Mr.  Bur- 
naby came  to  St.  Omers  ? 

Mr.  Arundel.  No,  I  do  not  remember  the  time, 
but  he  was  there  then  too, 

Mr.  Sol.  Gen.  Do  you  remember  when  Mr.  Pool 
went  away  ? 

Mr.  Arundel.  No,  I  cannot  tell  what  Day  it  was, 
but  he  was  there  at  the  time  of  his  going  away, 
upon  my  Oath. 

Mr.  Sol.  Gen.  Can  you  tell  any  other  particular 
time? 

Mr.  Arundel.  The  1 1  th  of  May  New  Stile,  there 
was  an  Aftion  exhibited  in  the  College, 

L.  C.  J.   Was  Oates  there  then  ? 

Mr.  Arundel.  To  the  beft  of  my  remembrance 
he  was. 

L.  C.  J.  He  does  not  affirm  any  Particular,  but 
only  fpealv^  in  general.  Oates, 
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Oates.  Are  you  a  Proteflant  too,  Sir  ? 
Mr.  Arundel.  No,   Doctor,  I  am  not. 
Oates.  Pray,   my  Lord,  I  defire  to  know  what 
Religion  he  is  of? 

Mr.  Arundel.  I  am  a  Papift,  my  Lord. 
Oates.  Pray  afk  him  by  what  Name  he  went  at 
St.  Qmers. 

Mr.  Arundel.  I  believe  you  know  that  as  well  as 
I,  Dr.  Oates. 

L.  C.  J.    You  muft  anfwer  his  Queftion. 
Mr.  Arundel  I  went  by  the  Name  of  Spencer., 
my  Lord. 

Oates.  I  do  remember  him,  my  Lord,  to  have 
been  there. 
Mr.  Arundel.  Sir,  your  humble  Servant. 
Oates.  It  is  almoft  feven  Years  ago,   my  Lord, 
and  I  may  not  fo  well  remember   them  as  they 
do  me  ;  but  I  defire  to  know  when   he  went   to 
St.  Omers  firft,  and  how  long  he  was  there. 
Mr.  Arundel.  I  was  there  ieven  Years. 
Oates.  Pray,  my  Lord,  afk  him  whether  he  was 
of  the  Sodality, 

Mr.  Arundel.  Yes,  my  Lord,  I  was. 
L.  C.  J.  Was  he  Reader  of  the  Sodality  ? 
Mr,  Arundel.  Yes,  my  Lord^  in  my  time  he  was 
Reader. 

Oates.  Then,  my  Lord,  I  defire  to  afk  him  whe- 
ther he  ever  heard  of  a  Confuk  of  the  Jefuits,  that 
was  to  be  held  in  England,  in  April  78  ;  and  from 
whom  he  heard  it, 

Mr.  ylrundel.  Yes,  my  Lord,  I  did  hear  in  the 
College  of  a  Congregation. 

Mr.  Sol.  Gen.  Was  that  an  extraordinary  one,  or 
of  courfe  ? 

Mr.  Arundel.  It  was  only  of  courfe,  as  they  told 
us ;  once  in  three  Years  they  have  one. 

Oates.  Pray,  my  Lord,  be   pleas'd  to   afk  this 
Gentleman  what  Studies  he  follow'd  at  St.  Omers. 
L.  C.  y.  He  was  of  the  Sodality,  he  fiiys. 
Mr.  Arundel.  My  Lord,  I  fludied  to  the  end  of 
Rhetorick, 

Oates.  My  Lord,  I  defire  to  know  whether  when 
he  came  from  St.  Omers,  he  did  come  direftly  for 
England. 

Mr.  Arundel.  No,  I  went  from  thence  to  Paris, 
my  Lord. 
Mr,  Sol.  Gen.  Swear  Mr.  Chriftopher  Turbervile. 

[Which  was  done. 
Mr.  At.  Gen.  Pray,  Mr.  Turbervile,  will  you  ac- 
quaint my  Lord  and  the  Jury  whether  you  were 
with  Mr.  Oates  at  St.  Omers,  and  when  ? 

Mr.  Turbervile.  Yes,  my  Lord  -,  he  went  by  the 
Name  o^  Sampfon  Lucy  there,  and  there  I  law  him, 
and  there  I  was  with  him  all  the  time  •,  I  was  there 
before  him,  and  I  remain'd  there  after  he  went 
away. 

Mr.  At.  Gen.  What  time  did  he  come  to  St.  O- 
mers,  I  pray  you  ^ 

Mr.  'Turbervile.  Before  Chriftmas. 
L.  C.  J.  In  what  Year  > 
Mr.  Turbervile.  In  the  Year  77, 
Mr.  At.  Gen.  What  time  was  it  he  went  away  ? 
Mr.  Turbervile.  Injune  yS. 
L.C.J.  Were  you  there  all  that  while  at  St.  Omers  ? 
Mr.  Turbervile.  Yes,  I  was, 
L.  C.  J.  And  to  the  beft  of  your  Apprehenfion, 
you  think  he  was  there  all  that  while. 
Mr.  Turbervile.  Yes,  I  do  fo,  my  Lord. 
Mr.  Sol.  Gen.  Can  you   fpeak  of  any  particular 
Days  you  can  remember  ? 

Mr.  Turbervile.  Yes,  I  do  remember  him  upon 
the  fourth,  fifth,  and  fixth  of  May,  for  two  or 
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three  Days  togetlier-,  for,  my  Lord,  I  do  remem- 
ber this  Circumftance,  Mr.  hoi  about  that  time 
went  away,  and  that  very  Day  Mr.  Pool  went  fZ 
the  College,  I  chang'd  my  Lodging,  and  went  hta 
his  Lodging,  and  that  Diy  I  L%  0  J.  "n  JK 
Chamber,  and  by  the  Chambe--Door  '^'^ 

Mr.  At  Gen.  Did  he  continue  in  the  Collese  from 
the  time  he  came  about  Chrijhnas,  to  t'n.dZhl 
went  away  in  >«f  .?  ^'^c  time  he 

Mr.  Turbervile.  Yes,  he  did,  all  the  whil-  ev 
lra)!on^^'^  """^  ^"^''^ '"  7««««0'>  when  he  went  to 

L.  C.  J.  What  time  in  June  did  he  go  away  ? 

Mr  Turbervile.  I  am  not  pofitive,  but  I  ami  mo- 
rally fure  he  went  away  the  2jd  of  June,  as  near  as 
1  can  remember. 

Oates.  I  was  there  in  June,  that  is  very  well 
Icnown,  ' 

■    h  ^'Ju  "^^f  ^  '^°  y°"  remember  of  his  reading 
in  the  College  ?  ° 

Mr.  Turbervile.  I  do  remember  he  was  Reader 
there  on  Sundays  and  Holidays  for  a  gr-at  while  •  I 
cannot  fwear  upon  what  5W^^  he  began,  but'he 
leitorr  inedunday  before  he  went  away. 

L  C.  J.  As  near  as  you  can  remember,  when 
did  he  begin  to  read  ? 

Mr.  Turbervile.  It  was  the  beginning  of  April 
or  latter  end  oi March,  I  cannot  juflly  iwear  which 
It  was. 

Mr.  Molloy.  Did  he  read  on  Holidays  as  well  as 
Sundays  ? 

Mr.  Turbervile.  Yes,  he  did. 

Oates.  I  muft  ask  this  Gentleman  one  Queftion 
if  your  Lordfhip  pleafe,  and  that  is  thl;  what 
JName  he  went  by  at  St.  Omers. 

Mr.  Turbervile.  I  went  there  by  the  Name  of 
Fariner. 

Oates.  Pray  you,  my  Lord,  afk  him  what  Re- 
ligion he  is  of  ? 

Mr.  Turbervile.  It  is  a  hard  Queftion  to  an%er 
that. 


ly  Lord,  I  defire  to  know  what  is 


Oates.  Nay, 
his  Religion. 

Mr.  Turbervile.  I  am,  my  Lord,^a  Roman  Ca- 
tholick, 

Oates.  Afk  him  when  he  went  to  St.  Omers  firfl 
and  how  long  he  ftaid  there.  ' 

Mr,  Turbervile.  I  was  there  feven  Years  very- 
near.  ' 

Oates.  I  defire  to  know  whether  he  did  come  a- 
way  direftly  to  England,  when  he  came  from  St.  0- 
mers. 

Mr.  Turbervile.  No,  my  Lord,  I  went  into  Italf^ 

Oates.  Pray  you,  my  Lord,  I  defire  :o  know 
whether  he  did  go  to  Rome. 

L.  C.  J.  What  if  he  did,  what  then  ?  that  is 
not  at  all  to  the  purpofe,  he  went  into  Italy. 

Oat.s.  Pray,  my  Lord,  be  pleas'd  to  afk  him 
this  Queftion  further  ;  was  he  a  Wirnefs  on  the 
belialf  of  the  five  Jefuits,  or  of  Lanvhorn  at  their 
Trials .?  ^ 

Mr.Turbervilc.  No,  my  Lord,  I  was  not. 

Oates.  Pray,  my  Lord,  be  pleas'd  to  afk  him 
then  what  Reward  he  has  been  promis'd,  or  is  to 
have  for  giving  this  Evidence, 

Mr.  Turbervile.  None  at  all,  my  Lord. 

Oates.  Pray,  my  Lord,  afk  him  whether  or  no 
he  heard  of  any  Confult  of  the  Jefuits  in  April  yS, 
and  from  whom. 

Mr.  Turbervile.  There  was  a  Congregation,  as  I 
heard,  but  I  do  not  remember  that  any  of  the 
Fathers  went  from  die  College  to  it  i  leveral  came 

by 
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by  there,  and  lodg'd  there    as  they  went,  and  as 
they  came  back. 

Oata.  Pray,  my  Lord,  afk  him  liow  he  came 
here  to  be  a  Witnefs  in  this  Caufe. 
Mr.  'Ttirbervile.  I  was  fubpoena'd. 
Oates.  Who  ferv'd  the  Subpcena  upon  him  ? 
Mr.  'turiervi'.e.  The  Managers  ■,  it  was  fent  to 
me  by  the   King's   Counlel,  I   fuppofe  ;  a    Man 
brought  it  to  me. 

L.C.J.  'Tis  no  matter  who   brought   it  you, 
you  were  fubpoena'd,  that's  enough. 
Mr.  Sol.  Gen.  Swear  Mr.  Anthony  I'urbervile. 

[JVhich  was  done. 
Mr.  At.  Gen.  Were  you  at  5/.  Omers  in  7  7  and  7  8  .? 
Mr.  A.  Ttirbervile.  Yes,  my  Lord,  I  was. 
Mr.  At.  Gen.   Did  you  obferve  the   Defendant 
Mr.  Oates  there  at  that  time  ? 

Mr.  A.  Turbervile.  Yes,  I  obferv'd   him  all  the 
while  he  was  there. 
Mr.  At.  Gen.  When  did  he  come  to  St.  Omers  ? 
Mr.  A.  Turbervile.  In  the  Year  yy,  ^houtCbriJi- 
mas. 
Mr.  At.  Gen.  When  went  he  away  ? 
Mr.  A.  Turbervile.  A  Gentleman  who  was  for- 
merly fworn  (Mr.  Thornton)  and  I  were  at  Break- 
fift  with  him  the  felf-fame  time  when  he  went  away. 
L.  C.  J.  When  was  that  ? 

Mr.  A.  Turbervile.  I  fuppofe  about  the  latter  end 
oijune  78. 

Mr.  At.  Gen.  Did  you  obferve  him  to  be  there 
in^rnVor  iVffly78  ? 

Mr.  A.  Turbervile.  He  was  not  abfent  above  one 
Night  in  January  that  I  can  remember,  from  his 
firft    coming    thither,  for    it    was    impoffible    he 
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am    a   Roman    Carholick, 


Mr.  A.  Turbervile. 
my  Lord. 

L.  C.  J.  Well,  and  how  long  ^^•ere  yoLi  at  St. 
Omers  ? 

Mr.  A.  Turbervile.  Six  Years  and  upward,  my 
Lord, 

L.  C.  J.  When  you  came  away  from  thence, 
did  you  come  direclly  tor  England  ? 

Mr.  ^.  Turbervile.  I  took  a  Circumference  round. 
Odtcs.  My  Lord,  I  do  find  my  Defence  is  under 
a  very  great  Prejudice. 

L.  C.  J.  Why  fo  ?  becaufe  we  won't  let  you  afk 
impertinent  QuelHons,  or  fuch  as  may  render  the 
Witnefles  obnoxious  to  a  Penalty. 

Oates.  No,  my  Lord,  it  is  not  fit  they  fiiould 
for  there  is  a  Turn  to  be  ferv'd. 

L.C.J.  What  do  you  mean  by  that .''  Ay,  and 
a  good  Turn  too,  if  thefe  Witnefles  fwear  true  : 
'Tis  to  bring  Truth  to  light,  and  perjur'd  Villains 
to  condign  Punilhment, 

Oates.  Good,  my  Lord,  be  pleas'd  to  hear  me. 
L.  C.  J,  If  you  behave  not  yourfelf  with   that 
Refpeft  to  the  Court  as  you  ought,  pray  gee  you 
gone.     Do  you  think  you  fhall  give  fuch  Language 
as  this  in  a  Court  of  Juftice  ? 

Oates.  My  Lord,  I  did  not  defign 

L.  C.  J.  If  you  behave  yourfelf  as  you  fhould, 
you  fhall  have  all  due  Regard  ;  but  if  you  fiyout 
into  fuch  abufive  Extravagancies,  we'll  calm  you 
as  you  ought  to  be  calm'd. 

Oates.  I  would  vindicate  myfelf,  I  meant  it  not 
of  the  Court. 

L.  C.  J.  So  you  had  need.  Don't  think  we  Cc 
here  to  let  you  afperfe  the  Jufbice  of  the  Court  and 


fhould  be  abfent  and  not  mifs'd,  he  fitting  at  a  of  the  Nation,  as  if  the  Judges  fat  here  to  ferve  a 
diftindl  Table  by  himfelf,  and  his  Converfation  ~ 
being  fo  remarkable  for  a  great  many  ridiculous 
Aftions,  and  a  great  many  pretty  Jells  that  he 
ufed ;  fo  that  he  was  like  a  filly  Perfon,  as  I  may 
call  him,  that  ufed  to  make  fport,  and  no  body 
could  be  mifs'd  fo  ibon  as  he :  And  I  faw  a  little 
Boy  m  the  College  beat  him  up  and  down  with  a 
Fox's  Tail.  Indeed,  my  Lord,  all  his  Adions 
were  very  rem^^rkable :  I  faw  him  very  much  abu- 
five to  Perfons  that  liv'd  with  him  in  the  College  -, 


Turn. 

Oates.  I  fay  thefe  Men  do  come  to  ferve  a  Turn  j 
but  I  laid  no  Afperfion  upon  the  Court,  nor  meant 
it  of  them. 

L.  C.  J.  Behave  yourfelf  as  you  ought,  and  you 
fhall  be  heard  with  all  the  Fairnefs  can  be  deiir'd. 

Oates.  I  did  perceive  your  Lordfhip  and  the 
Court  made  yourfelves  pleafant  with  my  Queftions, 

L.C.J.  I  did  not  make  myfelf  plealant  with 
your   Queflions,    but  when   you   aflc   impertinent 


and  Mr.  Oates  could  not  be  a  Perfon  of  this  Note,    ones  you  muft  be    correded  :  You  fee  we  do  the 


but  all  the  World  muft  take  notice  of  him,  and  all 
that  knew  him  muft  mifs  him,  if  he  were  away. 

L.  C.  J.  You  hear  him,  Mr.  Oates  ;  he  gives 
you  a  particular  Charafter ;  he  fays  you  were  a 
very  notorious  Perfon  in  many  Inftances. 

Mr.  A.  Turbervile.  My  Lord,  I  was  a  Perfon 
then  the  youngeft  in  the  whole  Company,  and 
Mr.  Oates  being  very  abufive  to  me,  I  did  what  be- 
came me  to  right  myfelf  upon  him. 

Oales.  Pray,  my  Lord,  be  pleas'd  to  aflc  this 
Gentleman  what  the  Name  was  he  went  by  at 
Sk  Omers. 

Mr.  A.  Turbervile.  By  my  Grandmother's  Name, 
which  was  Farmer. 

L.  C.  J.  Do  you  remember  the  time  when  Mr. 
Hiljley  went  away  from  St.  Omers  ? 

Mr.  A.  Turbervile.  He  went  away  upon  a  Sun- 
day. Mr.  Oates  remain'd  afterwards  there :  I  am 
pofitive  I  faw  him  feveral  days  after. 

L.  C.  J.  Do  you  remember  when  Mr.  Bur. 
came  thither  ? 


fame  thing  with  them  •,  I  find  fault  with  nothing 
but  what  is  not  to  the  purpofe. 

Oates.  My  Lord,  I  defire  it  may  be  obferv'd, 
that  thefe  Men  that  eome  now,  are  the  fame 
WitnefTes  that  appear'd  at  the  Old  Bailey,  and  were 
not  believ'd  there. 

L.  C.  J.  Obferve  what  you  will  by  and  by. 
Mr.  At.  Gen.    No,    they   are  other   Men,    but 
they  bear  the  fame  Teftimony  indeed. 
Mr.  Sol.  Gen.  Swear  Mr.  Clavering. 

[JVhieh  was  done. 
Mr.  At.  Gen.  Come,  Sir,    I'll  aflc  you  a  fhort 
Queftion  •,  were  you  at  St.  Omers  with  Mr.  Oatesy 
and  when  ? 

Mr.  Clavering.  Yes,  I  was :  I  came  the  i  oth  of 
December  yj,  to  St.  Omers  ;  he  told  me  he  came  thi- 
ther that  Day  too,  and  I  liv'd  there  all  the  time 
tliat  he  was  there,  which  was  till  towards  the  middle 
of  Summer  :  I  do  not  remember  that  he  ever  was 
abfent,  but  once  at  Watton. 

Mr.  At.  Gen.  Do  you  remember  Mr.  Burnahfs, 


Mr.  A.  Turbervile.  Yes,  my  Lord,  and  Mr.  Oates  coming  thither  ? 

was  there  then.  Mr.  Clavering.  Mr.  Oales  was  there  when  Mr. 

L.  C.  J.  Will  you  ask  him  any  Queftions  ?     If  Burnaby  came  there. 

you  are  not  ready,  I  will  ask  him  fome  for  you.  Mr.  Sol.  Gen.  Was  he  there  when  Pool  came  a- 


Come,  what  Religion  are  you  of? 


jy.^ 


Mr. 


for  Perjury, 


i<J8f  B.  R. 

Mr.  Clavering.  He  was  tlicre  when  Mr.  Pool  went 
away,  and  lilcewife  I  remember  his  being  there  at 
the  time  of  the  Congregation. 

Mr.  Jt.  Gen.  Pray  tell  the  Circumftance  how 
you  know  he  was  there  then. 

Mr,  Clave)  :■%.  There  came  a  Gentleman  there 
that  defir'd  a  Charity  of  the  Students,  and  I  was 
the  Perfon  that  made  the  Colleftion  for  him  in  the 
Houfe  •,  and  I  remember  he  did  afk  if  there  was 
any  one  that  was  a  Student  there  that  had  been  in 
Spain :  We  told  him  there  was  one,  and  defcrib'd 
him ;  upon  which  he  knew  the  Gentleman  in  Spain. 
Upon  that  I  told  Mr.  Oates,  that  there  was  one 
there  that  knew  him,  but  he  deny'd  to  come  and 
fpeak  with  him.  Now  I  remember  that  it  was  the 
time  of  the  Congregation,  for  fome  made  Enquiry 
why  he  got  fo  little  Money  at  Watton,  and  it  was 
faid  it  was  becaufe  the  Fathers  were  gone  to  the 
Congregation  in  England.  And  he  alk'd  me  parti- 
cularly, what  was  done  at  the  Congregation  in  Eng- 
land ? 

L.  C.  J.  Did  Oates  afk  that  Queftion  ? 

Mr.  Clavering.  Yes,  my  Lord,  he  did. 

L.  C.  y.  Whom  did  he  alk  it  of? 

Mr.  Clavering.  Of  me. 

L.C.y.  When  was  that? 

Mr.  Clavering.  I  think  it  was  about  the  time  of 
the  Congregation. 

L.  C.  J.  How  came  he  to  enquire  after  it  ? 

Mr.  Clavering.  I  was  talking  with  him,  and  faid 
he  to  me.  Know  you  nothing  what  the  Bufmefs  is  that 
they  are  to  do  at  the  Congregation  ?  Said  I,  Mr.  Lucy, 
/  know  not  what  they  do;  I  think  not  much  :  For  I 
hear  at  tbofe  Meetings  many  times  they  ft  ay  an  hour  or 
two,  and  have  done  when  they  have  chofen  their  Pro- 
curator. 

Mr.  Sol.  Gen.  And  you  believe  he  was  there  all 
the  time  ? 

Mr.  Clavering,  Yes,  my  Lord,  I  do  believe  it. 

Oates.  Pray,  my  Lord,  let  me  afk  him  a  Que- 
flion  or  two. 

L.  C.  J.  Ay,  what  you  will. 

Oates.  What  Religion  is  this  Gentleman  of? 

Mr.  Clavering.  I  am  a  Catholick. 

Oates.  A  Roman  Catholick  you  mean,  I  fuppofe? 

Mr.  Clavering.  Yes,  I  always  underftood  it  fo, 
Mr.  Oates. 

Oates.  My  Lord,  I  defire  to  know  how  he  came 
not  to  be  produc'd  at  the  Jefuits  Trial,  to  give  this 
Evidence  he  gives  now  ? 

Mr.  Clavering.  I  can  give  a  very  good  Reafon 
perhaps :  I  was  then,  my  Lord,  in  Germany. 

L.  C.  y.  That's  Reafon  good  enough  of  all  con- 
science. 

Mr.  yujl.  Withins.  That  was  a  new  Queftion, 
and  you  have  a  fatisfaftory  Anfwer,  I  think. 

Mr,  Sol.  Gen.  Swear  Mr.  yohn  Copley. 

\H'l}ich  was  done. 

Mr.  Jt.  Gen.  Were  you  at  St.Omers  in  yy  and 
78? 

Mr.  Copley.  Yes,  I  was. 

Mr.  At.  Gen.  Was  Oates  there  then  ? 

Mr.  Copley.  I  faw  him  all  the  time  he  was  there. 

Mr.  Sol.  Gen.  When  did  he  come  thither  ? 

Mr.  Copley.  He  came  a  little  before  Chriftmas,  to 
the  beft  of  my  Remembrance. 

Mr.  Sol.  Gen.  When  went  he  away  ? 

Mv.  Copley.  In  78. 

Mr.  Sol.  Gen.  In  what  Month  in  78  ? 

Mr.  Copley.  In  yune  78. 

Mr.  Sol.  Gen,  Was  he  abfent  any  part  of  that 
time? 
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Mr.  Copley.  I  was  there,  and  he  was  there  too. 

Mr.  Sol.  Gen.  Was  he  abfent  any  part  of  the  time 
from  Chrijlmas  to  yune  ? 

Mr.  Copley.  Nay,  I  am  fure  he  was  there  all  the 
time,  except  that  Night  that  he  was  abfent  at  fFat- 
ton,  and  that  was  in  yanuary. 

Oates.  Pray,  my  Lord,  afk  hiin  what  Reli^rlon 
he  is  of?  ^ 

Mr.  Copley.  Does  your  Lordfhip  afk  me  thaiQue- 
ftion  ? 

L.C.y.  Yes,  I  do  afk  you-,  Mr.  Oates  wonld 
know  it. 

Mr.  Copley.  I  am  a  Roman  Catholick,  my  Lord. 

Mr.  Sol.  Gen.  Swear  Mr.  Cook.    [IVhich  was  done. 

Mr.  At.  Gen.  Did  you  know  Mr.  Oates  at  St.  0- 
mers,  and  when? 

Mr.  Cook.  He  came  there  a  little  before  Cbrifi- 
tnas  yy. 

Mr.  At.  Gen.  How  came  you  to  know  him  there  ? 

Mr.  Cook.  I  liv'd  in  the  Houfe  then. 

Mr.  At.  Gen.  Was  he  there  all  April  and  May  ? 

Mr.  Cook.  Yes,  he  was  till  the  latter  end  of 
yune. 

Mr.  At.  Gen.  Did  you  fee  him  every  day  ? 

Mr.  Cook.  Yes,  I  did. 

Mr.  At.  Gen.  Can  you  tell  any  particular  time  ? 

Mr.  Cook.  I  am  pofitive  he  was  there  the  30th  of 
April. 

Mr.  At.  Gen.  What  Stile? 

Mr,  Cook,  '^tvf  Stile. 

L.  C.  y.  How  do  you  know  he  was  there  then  ? 

Mr.  Cook.  It  is  a  remarkable  time ;  there  is  a 
ProcefTion  that  they  keep  there  on  that  Day  from 
the  Sodality  to  the  Church,  and  I  faw  him  go  among 
the  reft  at  the  latter  end  among  the  Rhetoricians. 

L.  C.  y.  What  fay  you,  was  he  there  on  that 
Day  Mr,  Hiljley  went  away  ? 

Mr.  Cook.  I  do  not  remember  that. 

L.  C.  y.  Do  you  remember  Burndby  ? 

Mr.  Cook.  I  was  there  when  Mr.  Burnaiy  went 
away. 

L.  C.  y.  But  when  he  came,  was  Oates  there  ? 

Mr.  Cook.  I  cannot  fpeak  particularly  to  that. 

Mr.  At.  Gen.  What  was  your  Place  m  the  Col- 
lege? 

Mr.  Sol.  Gen.  My  Lord,  he  is  a  Lay-man,  be  fure. 

Mr.  Cook.  I  was  a  Servant  in  the  Houfe. 

Oates.  In  what  Place  do  you  ferve  ? 

Mr.  Cook.  I  was  a  Taylor, 

Oates.  I  do  not  remember  him. 

Mr,  Cook.  But  I  remember  you. 

Mr.  Sol.  Gen.  Swear  >.  IVright  Efq; 

[JVhicb  was  done. 
Do  you  remember  Oates  a:  St.  O- 


Yes,  I  do. 

When  was  it  ? 

The  Winter  before  the  notice  o^the 


Mr.  At.  Gen. 
mers  ? 

Mr.  TVrigbt. 

Mr.  At.  Gen. 

Mr.-  Wright. 
Plot  was. 

Mr.  At.  Gen.  What  Year  was  it  in  ? 

Mr,  Wright.  In  the  Year  yy. 

Mr,  At.  Gen.  What  Month  in  that  Yc^  did  he 
come  tliither  ? 

Mr.  IVright.  I  cannot  tell,  it  was  Winter-time. 

Mr.  At.  Gen.  When  did  he  go  away  ? 

Mr,  Wright.  He  went  away  in  Sumxner,  I  cannot 
telljuft  the  time. 

Mr,  At.  Gen.  Was  he  abfent  at  any  time,  from 
his  coming  in  Winter,  to  his  going  away  in  Sum- 
mer? 

Mr.  Wright.  The  Scholars  faid  he  was  once  at  x 
Place  called  Walton. 
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L.  C.  y.  Come,  this  fays  nothing  to  the  purpofe. 

Mr.  Sol.  Gen.  My  Lora,  we  leave  it  here. 

L.  C.  J.  What  fay  you  to  it  then,  Mr.  Oates  ? 

Gates.  Has  Mr.  Attorney  done  ? 

Mr.  At.  Gen.  Yes,  we  have  done  for  the  pre- 

fent.  ,  ^  ^ 

L.  C.  J>  Then  are  you  to  make  your  Defence. 

Oates.  My  Lord,  here  is  an  Indiftment  brought 
againft  "^e  "^r  Perjury ;  and  this  Indiftment  fets 
forth,  fhat  IJhould  upon  the  lyth  of  December  «/)- 
pgarattheO\di'&2i\lty,  and  there fwear^  That  there 
was  a  Treafonable  Confult  of  the  Jefuits  met  at  the 
White-Horie  Tavern  in  the  Strand,  and  that  this 
Treafonable  Confull  did  divide  itfelf  into  leffer  Compa- 
nies and  Meetings,  and  that  I  carried  about  a  certain 
Refolutiony  which  the  Jefuits  came  tOy  concerning  kil- 
ling the  King,  from  Chamber  to  Chamber  to  beftgn'd. 
My  Lord,  I  have  a  great  Exception  to  make  to  this 
Indiftment,  and  that  is,  my  Lord,  as  to  the  Form. 
For,  by  your  Lordlhip's  Favour,  I  think  the  Per- 
jury is  not  well  aflign'd,  and  according  as  I  am  ad- 
vifed,  I  ofFer  this  to  your  Lordfhip's  Confideration. 
It  fays  in  the  Aflignment  of  the  Perjury,  Ubi  revera 
fcf  infaSlo  frcediSius  Titus  Oates  non  prcefens  fuit  ad 
aliqtiam  Confultationem  Jefuitarwn  apud  le  White- 
Horfe  Tavern  prcediSi*  in  le  Strand  in  Com*  Midd' 
pir(edi£l*  fuper  viceftmum  quartum  diem  April'  anno 
Dom*  Milliceftmo. 

L.  C.  J.  How,  MilUcefmo ! 

Oates.  My  Lord,  it  is  h&vf-Latint  I  fuppofe  it 
may  ferve  in  a  Court  ? 

L.  C.  y.  No,  it  is  true  Latin  there. 

Oates.  I  cannot  tell  how  to  read  it  better. 

L.  C.  J.  I  do  believe  that. 

Oates.  It  is  written  in  fuch  a  Hand,  I  cannot  read 
it ;  but  the  Subftance  of  it  is,  it  fays  here,  That  I 
did  not  carry  any  Refolution  from  Chamber  to 
Qhzmh&r  ftgnand* .  Now  the  Evidence  charged  up- 
on me  to  be  given,  is,  that  I  did  not  fee  it  fignat* : 
So  that  the  Aflignment  of  the  Perjury  does  not  pur- 
fue  the  Oath  as  it  is  fet  forth  j  for  if  it  be/tgnai*  in 
the  Evidence  that  was  given,  it  ought  to  be  fignat* 
in  the  Perjury  that  is  afllgncd  ;  and  I  humbly  crave 
the  Opinion  of  your  Lordfhip  and  the  Court  upon 
this  Point. 

L.C.y.  Look  you,  Mr.  Oates,  that  you  ofFer'd 
before,  and  I  gave  this  Anfwer,  which  I  muft  now 
repeat.  That  now  we  are  upon  the  Fadt,  and  this 
Exception  will  be  fav'd  to  you  for  its  proper  time^^ 
if  you  be  convidted.  It  is  not  proper  now  ;  but  fup- 
pofe there  were  that  thing  which  you  fay  is  an  Ob- 
leftion,  yet  you  muft  know,  that  there  are  two 
Perjuries  that  are  aflign'd  ;  the  one  is  upon  the  firft 
part  of  your  Oath,  which  was,  that  you  were  pre- 
sent at  a  Confult  of  the  Jefuits  the  2  4th  of  Jpril  78, 
at  the  White-Horfe  Tavern  in  the  Strand,  Ubi  reve- 
rayovL  were  not  there.  Now,  do  you  admit  in  the 
firft  place,  that  you  were  forfworn  in  that  parti- 
cular? 

Oates.  No,  my  Lord,  I  do  not. 

L.  C.  y.  If  the  Jury  find  that  you  were  forfworn 
in  that  firft  Point,  that  you  were  not  there,  it  will 
be  eafily  believed  you  fworefalfe  in  the  other  Point, 
that  yOu  did  not  carry  the  Refolution  from  Chamber 
to  Chamber. 

Oates.  But,  my  Lord,  it  is  not  well  aflign'd,  I 
think. 

L.  C.  y.  That  will  be  fav'd  to  you  after  the  Ver- 
/       dift,  I  tell  you,  if  there  be  occafion  for  it. 

Oates.  My  Lord,  I  fuppofe  the  Proof  ought  to 
be  according  to  the  Record,  and  the  Record  makes 
he  Perjury  differ  from  the  Oath. 


L.  C.  y.  I  tell  yo'J,  that  is  to  the  Form,  and  that 
will  be  fav'd  to  you  after  the  Verdift  one  \ vj  /  or 
the  other. 

Oates.  Then  will  your  Lordfhip  be  plealc^i  to 
confider  there  was  a  Record  brought  in,  which  is 
almoft  the  fame  with  that  I  am  to  offer  to  be  read 
on  my  behalf,  and  which  is  the  firft  Proof  that  I 
have  to  offer  of  the  Confult  thatwas  held  in  London, 
in  April  78.  And  I  defire  Mr,  Percivile  may  be 
calledjl  forget  his  Chriftian  Name,  and  Mr.  Vaughan 
who  is  my  SoUicitor  :  But  pray,  my  Lord,  lee 
me  firft  have  the  Opinion  of  die  Court,  whether 
they  did  prove  the  Words  that  I  am  faid  to  fwear, 
as  they  are  laid  in  the  Indidtment. 

L.  C.  y.  Yes,  very  fully,  we  think  fo  ;  but  the 
Jury  are  to  try  that,  that  is  a  Point  of  Fad: :  but 
if  you  will,  you  fhall  have  our  Thoughts  about  it  i 
We  think  they  are  fully  proved. 

Cryer.  Here  is  Mr.  Percivile. 

Oates.  Pray  fwear  him.  \JVbicb  was  done, 

L.  C.  y.  What  do  you  afk  him  ? 

Oates.  Mr.  Percivile,  you  examin'd  the  Convi- 
ftion  of  Mr.  Ireland^  pray  put  it  ia:  Is  it  a  true 
Copy? 

Percivile.  Yes,  it  is. 

Oates.  My  Lord,  I  defire  that  the  Convidlion  and 
Attainder  of  Mr.  Ireland  may  be  read. 

Mr.  At.  Gen.  It  has  been  read  already. 

Oates.  My  Lord  I  will  not  take  up  the  Court's 
time  any  more  than  is  necelTary  for  my  Defence. 

L.  C.  y.  Nay,  do  as  you  will,  as  long  as  you  offer 
things  pertinent  and  decent,  the  Court  will  hear  you 
with  all  Patience,  and  you  may  take  what  time  is 
necelTary  for  you. 

Oates.  I  thank  your  Lordfhip:  I  defign'd  no- 
thing at  all  of  Reflection  upon  the  Court,  but  a 
Reflection  on  the  WitnefTes  that  came  in  againft 
me. 

CI.  of  Cr,  This  is  a  Copy  of  the  fame  Record 
that  was  before  read. 

Oates.  Well,  if  that  be  allowed  for  Evidence  for 
me,  I  am  contented  to  fpare  the  time  of  the  Court, 
not  to  read  it  again  ;  but,  my  Lord,  I  offer  this, 
and  defire  to  have  Counfel  alTign'd  me  to  argue  this 
Point  in  Law  i  that  is,  whether  or  no  the  Convi- 
ctions and  Attainders  of  Ireland,  Whitebread,  and 
the  reft  of  them,  of  a  Treafonable  Conliilt  of  the 
24th of  April  ji,  where  it  was  refolved  to  murder 
the  late  King,  ought  not  to  be  taken  as  a  fufficient 
Legal  Proof  of  the  Fadt,  fo  long  as  thofe  Attain- 
ders remain  of  force  ?  And  whether  the  Aver- 
ment of  that  being  falfe,  is  to  be  received  againft 
thofe  Records  ? 

L.  C.  y.  There  is  no  difiiculty  in  that  at  all  in  the 
World,  Mr.  Oates. 

Oates.  My  Lord,  I  do  not  know  the  Law,  and 
therefore  I  pray  I  may  have  Counfel  aflign'd  to  ar- 
gue that  Point. 

L.  C.  y.  There  Is  no  queftion  in  it.  God  for- 
bid, if  a  Verdidt  be  obtain'd  by  Perjury,  that 
that  Verdidt  fliould  protedl  the  perjur'd  Party  from 
being  profecuted  for  his  falfe  Oath.  There  were 
no  Juftice  in  that ;  nor  is  it  an  Averment  againft  a 
Record,  for  this  is  not  a  Writ  of  Error  in  Fadl  that 
will  reverfe  it,  but  the  Record  remains  a  good  Re- 
cord and  unimpeached  ftill :  But  tho'  it  be  a  good 
Record,  yet  it  is  lawful  to  fay  this  Verdidt  was  ob- 
tain'd upon  the  Teftimony  of  fuch  an  one,  that 
forfwore  himfelf  in  that  Teftimony,  and  for  that 
particular  Perjury  he  may  furely  be  profecuted. 

Oates.  Is  not  that  Attainder  an  uncontrouhble 
Evidence  of  the  Fadt,  till  it  be  revers'd  ? 

I  L. 
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for  Perjury. 


L.  C.  J.  Yes,  it  is  ag.iinfl:  tlie  Party  attainted  ; 
but  if  tliat  Attainder  was  founded  upon  a  Vcrdift 
tlut  was  obtain'd  by  Perjury,  God  forbid  but  he 
fliould  be  told  fo  that  did  perjure  himfelf. 

Oates.  Weil,  my  Lord,  if  your  Lordfhip  rules 
that  for  Law,  then  I  will  go  on  ;  and  I  mufl:  now 
obferve  to  the  Jury  in  the  opening  the  Evidence 
two  things.     Firfl:,    That    the  Indidment    upon 
which   Ireland  was  try'd,  was  found  the  i6th  of 
December  78,  and  on-  the    17th  of  December^  the 
next  Day  Ireland  was  tried  at  the  Old-Bailey  ;  and 
then  I  find  this  Indi<51;ment  brought  againft  me  for 
Perjury,  is  found  at  the  Old-Bailey  fix  Years  after 
the  Fad,  by  fpecial  Commifljon.     Now,  I  fubmit 
it  to  your  Lordfhip's  and  the  Jury's  Confideration, 
why  the    Prefentment  and  the  finding  of  this  Bill 
ibr  Perjury   has  beeen  fo  long  delay'd,  fince  it  ap- 
pears by  the  Evidence,  that  the  WitneflTes  that  have 
been  produc'd  to  prove  the  Perjury,  were  either  at 
the  Trial  of  the    five  Jefuits,  or  might  have  been 
produced  then  ;  and  tho'  they  are  not  all  the  fame 
Perfons,  yet  they  all  bear  the  fame  Teftimony  that 
was  then  offered,    but  were   not  credited  •,    and  I 
hope  when  my  Evidence  is  heard,  they  will  have  the 
fame  Reputation  with  this  Jury  that  they  had  with 
thofe  others.     My    Lord,   I   mufl  acquaint  your 
Lordfhip  and  this  Courts  That  in  this  Indiftment 
for  which  Mr.  Ireland  was  convifted,    Mr.  JVhite- 
hread  and  Mr.  Fenwkk  did  undergo  part  of  the 
Trial,    and  did  hear  the  whole  Body  of  the  Evi- 
dence that  the  WitnelTes  teftified   againfl  them  ; 
but  there  being  but  one  Witnefs  againfl  them  two 
at  that  time,  which  was  my  felf,  (Mr.  Bedloe  being 
then  upon  an  Intrigue,  as  your  Lordfhip  may  re- 
member) my  Lord  Chief  Jvl^icc  Scroggs,  who  was 
then  the  Mouth  of  the  Court,  did  difcharge  the 
Jury  of  Mr.  fFhitebread  and  Mr.  Fenwkk,  and  re- 
manded them  to  Prifon,  which  Mr.  Whitebread  fix 
Months  after  did  remark  to  the  Court,  and  urg'd  it 
as  a  Plea  for  himfelf  to  be  difcharged  ;  but  that  be- 
ing over-ruled  by  the  Court,  he  was  tried.    Now, 
Jie  had  fix  Months  time  to  provide  himfelf  with  new 
frefh  Evidence  to  afperfe  me,  and  to  endeavour  to 
falfify  that  Teftimony  I  gave  in  againfl  Whitebread 
and  Fenwick,  when  Ireland  was  tried,    and  fo  he 
knew  what  it  was.     I  muft  further  obferve  to  you, 
my  Lord,  and  Gentlemen  of  the   Jury,  That  my 
Cafe  is  very  hard,  that  fince  the  Subflance  of  my 
Teftimony  was  with  Credit  received,  and  the  Jury 
upon  convidling    them  were   acquainted,  "  That 
*'  they  had  found  an    unexceptionable    Verdift  ; 
*'  That  all  the  Objeftions  againft  the  Evidence 
**  were  then  fully  anfwer'd  -,    That  there  was  no- 
**  thing  that  the  Prifoners  had  been  wanting  in  to 
■  *'  objed,  which  could  be  objefted ;  and  that  the 
*'  thing  was  as  clear  as  the  Sun  :"     And  yet  after 
fix  Years  time,  I  muft  come  to  be  called  to  an  ac- 
count for  Perjury  in  my  Teftimony  of  that  part  of 
the  Popiih  Plot,  with  which  the  King  and  Kuig- 
.dom,    four  fucceffive  Parliaments,  all  the  Judges 
of  the  Land,  and  three  Juries  were  fo  well  fatisfied. 
I  fhall  therefore   offer  to  your  Lordfhip  and  the 
Jury's  Confideration  the  unanimous  Votes  of  three 
Houfes  of  Commons  •,  I  fhall  offer  the  Proceedings 
of  the  Houfe  of  Lords,  that  is  the  higheft  Judica-r 
ture  in  the  Kingdom  ;  I  fhall  prove  what  I  have 
open'd   by  the  Teftimony   of  feveral    Noblemen 
that  are  here,  who  will  teftify  this  for  me.     My 
Lord,  I   fhall  prove,  that  feveral  Attempts  have 
been  made  to  bafRe  this  Teftimony,  as  that  of  the 
Murder  of  Sir  Edmundbury  Godfrey,  who  took  my 
Pepofitions,  the  Contrivance  of  Faiiiey  FarewelL 
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znd  Tbompfon,  made  in  the  Year  8 1  orSa,  I  forgtc 
which  ;  I   fhall    then  i^roduce  Evidence  that  I  was 
adtually  here  in  Town  at  tlv-  time  in  qucftion  ;  and 
then  upon  the  whole  I  fliall  jubmit  it  to  you   Lord- 
flup  and  the  Jury.     But  to  prepare  your  Lorcifhip 
and  the  Jury  the  better  for  my  Evi'J,  nee,  I   would 
again  urge  the  ftrangenefs  of  this  Jerofecution,  and 
the  Hardfhip  that  is  put  upon  me,  to  be  tried  for 
Perjury  in  an  Evidence  given  fix  Years  ago,  and 
formerly    very  induftrioufly,  tho'  not  fucctfsfullv 
endeavoured   to  be   filfified  by    fixteen  67.  rjjr^ 
Youths,  that  were  produced  and  examined  before-  all 
the  Judges  in  the  Kingdom,  and  that  not  only  once 
at  fVhitebread\  Trial,  but  a  lecond  time  at  Lam. 
horifs  Trial i  in  neither  of  which  would  the  Jury 
believe  them,  becaufe  of  their  Religion  and  Edu- 
cation,  and  the  Perfons  under   whom  they  were 
educated,  who  were  Men  of  known  Artifice    Then 
my  Lord,  I  would  argue  thus :  If  at  that  time  my 
Evidence  were  true,    it  muft  be   true  ftili,    for 
Truth   is  always  the  flime ;   and  if  it  were'  then 
true,  and  I  can  prove  it  to  be  true,  'twill  be  thou<^ht 
a   hard  thing  without  all  doubt,  that  this  lhould°be 
put  upon  me.  Then,  my  Lord,  I  would  fain  know 
from  my  Profecutors,  why  this  Indiftment  of  Per- 
jury has  been  deferred  fo  long  ?  Why  thefe  Witnef- 
fes  that  come  now  to  teftify  this  matter,  and  could 
then  have    been  brought,  did  not  come  before,  to 
juftify  at  the  Trials  of  thefe  Perfons  what  they  nov/ 
fay,  which  might  have  fav'd  their  Lives,  if  true,  and 
had  itbeen  credited.  Then  I  fiiall  offer  to  your  Lord- 
fhip what  I  defire  you  and  the  Jury  would  pleafe  to 
obferve,  That  tho'  the  King's  Counfel  are  now  againft 
me,yet  they  are  alfo  againft  themfelves,  forthey  were 
of  Counfel  for  the  King  in  thofe  Cafes  ;  particular- 
ly Mr.Sollicitor   at  Langhorn\  Trial,  Sir  Robert 
Sawyer  at  Sir  George  fFakeJtian's  Trial ;  they  were 
of  Counfel  before  for  the  Truth  of  my  Teftimony  ; 
they  are  now  agabft  it :  I  only  mention  that,  and 
pafs  It  over.     But  this  is  not  the  firft  Attempt  that 
has  been  made  to  difcredit  the  Teftimony  of  the 
Popijh  Plot,  as  I  told  you  before.     Now,  can  it  be 
fuppofed  that  the  Love  and  Defire    of    Publick 
Juftice  can  be  tlie  Caufe  of  this  Attempt  to  fdfify 
my  Evidence  after  fo  many  Trials,  in  which  it  has 
been  credited  and  confirmed  ?    Can  any  thing,  my 
Lord,  more  plainly  tend  to  deftroy  and  fubvert  the 
Methods  of  Juftice,   to  frighten  all  Witneflesfrom 
henceforth  from  ever  appearing  to  difcover  any 
Confpiracies  ?     And  does  it  not  tend  to  expofe  and 
vilify  the  known  Underftanding  and  Juftice  of  the 
■t^rrf'^^  °^  Ever-blefied  Memory,  to  arraign  the 
Wifdoin  of  his  Privy  Council,  his  great  and  noble 
Peers,  his  loyal  Commons  in  three  fucceffive  Par- 
liaments, his  twelve  Judges,  and  all  tliofe  feveral 
Junes  that  were  upon  thofe  Trials  ?     Had  not  thofe 
Juries  Senfe  ?     Had  they  not  Honefty  .?     Had  they 
no  Confciences?     And  the  Judges   before  whom 
thofe  Confpirators  were  tried,  were  they  Men  of  no 
Juftice,  nor  Honour,  nor  Integrity,  nor  Confcience, 
nor  Underftanding }  Shall  thofe  Juries  be  f.3id  to  have 
drawn  the  innocent  Blood  of  thefe  Men  upon  their 
own  Heads  and  the  Nation  ?  As,  if  I  were  perjur'd. 
It  muft  be  innocent  Blood  that  was  /lied  upon  it. 

L.  C,  J.  No,  no,  that  goes  a  great  deal  too  far, 
Mr.  Oates  :  The  Jury  have  no  fhare,  nor  the  Judges 
neither,  in  that  Blood  which  was  flied  bv  vour 
Oath.  ■    ^    ^ 

Mr,  Juft.  Withiiis.  No,  that  is  your  own  raoit 
certainly,  and  nor  theirs. 

OateT.  But  this,  I  fay,  makes  it  moft  plain  :  The 

Evidence  was  then  true,  and  I  hope  I  fhall  make  it 
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as  evidently  pl.^in,  'ti^  ^"^  true  now  ;  and  I  do  not 
queftion,  but  upon  the  Evidence  I  fiiall  now  give, 
both  poficive  and  collateral,  the  Jury  will  believe 
me,  and  acquit  me  of  this  foul  Acculation.  Pray, 
my  Lord,  be  pleas'd  to  confider,  that  when  the 
Jury  brought  in  InLwd  guilty  of  the  High  Trea- 
Ibn,  of  wiritili  he  was  accufed,  and  convicted  him, 
P;vW.';.^/and  Grove  ;  lays  my  Lord  Chief  Juftice 
Scmgs  #;^t  then  was)  to  them :  Gentleynen,  you 
hrS'e  /one  like  -ver-j  good  SubjeBs,  mid  very  good 
Chrijtians,  thai  is,  like  very  good  Protejlants ;  and 
mvl  much  good  ma\  do  them  with  their  thirty  thoufand 
Ma(]ls ;  as  I  fhall  prove  he  did  fay.  Then  I  infift, 
in  the  fecond  place,  that  IFhitebread's  Convidion 
docs  reinforce  the  ConvicT:ion  of  Ireland,  becaufe  of 
the  Attempt  by  the  St.  Omers  WitnefTes  to  have  o- 
vcrthrown  my  Evidence  :  But  fince  I  am  attack'd 
again  in  the  fame  kind,  by  the  Violence  of  the  Po- 
pilh  Intereft,  and  by  the  Malice  of  my  Popifh  Ad- 
veriaries,  I  am  contented  to  Hand  the  Teft  with  all 
my  heart.  And  then,  to  conclude  all,  I  fliall  fhew 
the  Court,  that  'tis  in  vain  for  the  Popilli  Party  to 
cxpeft  and  think  to  wipe  their  Mouths,  with  Solo- 
jnon's  Whore,  and  fay,  they  have  done  no  IVicked- 
nefs.  No,  I  queilion  not  but  thoufands  of  Pro- 
tcflants  in  tliis  Kingdom  are  fully  fatisfied  and  con- 
vinced of  the  Truth  of  the  Popifh  Plot,  all  and  eve- 
ry Part  of  it.  Now,  my  Lord,  if  you  pleafe  to 
give  me  leave  to  proceed  on  in  my  Evidence,  I 
fhall  beg  that  thefe  Records  of  Conviction  may  be 
read,  which  are  my  firil  Proof  of  the  Confult  -,  and 
I  fhall  then  bring  WitnefTes,  viva  voce,  and  fhall 
make  it  appear,  that  what  I  did  fwear  at  thole 
Trials  was  true. 

L.  C.  y.  Not  to  interrupt  you  in  your  Defence, 
or  the  Method  you  will  take  for  it,  I  would  put 
you  upon  tliat  which  is  proper  for  you  to  apply 
yourfelf  to,  becaufe  the  Queltion  now  is  not,  whe- 
ther there  was  a  Confult  or  Congregation  of  the  Je- 
fuits  here  upon  the  24th  of  Jpril  78  ?  but  the 
Queftion  that  toucheth  you  is,  whether  you  were  pre- 
fent  at  any  fuch  Confult  here  in  London  the  24th  of 
^jril  yS?  Thefe  Gentlemen,  fome  of  them,  do  fay, 
there  was  a  Confult,  and  others  that  they  heard  of 
it,  and  believe  there  was  fuch  a  one,  becaufe  it  was 
iifual  to  have  a  Triennial  Congregation  for  fome 
particular  Purpofes  :  But  the  Queftion  is,  whether 
you  have  fufficient  Proof  to  prove  yourfelf  to  be 
here  on  the  24th  of  yZ/rf/yS,  at  which  time  it  is 
agreed  on  all  hands  there  was  a  Confult.? 

Oates.  But  will  your  Lordfhip  be  pleas'd  to  take 
notice  of  tlie  drift  of  the  Evidence,  how  they  are 
confiftent  one  vvich  another  ?  Thefe  Gentlemen 
that  have  now  been  fworn  to  prove  that  I  was  not 
at  this  Confult,  do  attempt  to  prove  that  I  was  at 
St.  Omers :  Now  to  anlwer  this,  I  fliall  not  go  a- 
bout  to  prove  that  I  was  not  then  at  St.  Omers,  but 
that  1  was  actually  then,  and  about  that  time,  here 
in  London ;  and  then  all  that  Proof  that  Mr.  At- 
torney-General has  brought,  muft  be  laid  afide. 

L.  C.  J.  You  fay  well  •,  prove  that. 

Oates.  Now,  my  Lord,  to  introduce  and  pre- 
pare the  Jury  for  this,  it  will  be  neceffary,  I  hum- 
bly conceive,  to  read  die  Records  of  the  Convidion 
of  JVbitehread  and  Ireland. 

L.  C.J.  Well,  go  your  own  way  -,  we  are  not  to 
direft  you  :  I  only  tell  you  where  the  Queftion 
lies. 

Oates.  Sir  Samuel  AJlrey,  pray  be  pleas'd  to  read 
them  in  EngUfh,  that  the  Jury  may  undcrftand 
them.    Firft  read  Ireland's  Record. 

\fVbicb  was  done. 


Oates.  Now  read  Whitebread's  Record :  Read 
but  the  Attainder,  I  will  not  trouble  the  Court 
with  the  whole  Record. 

Cl.ofCr.  "  Thomas  White  iW-xs,  IVbitehread,  mi- 
"  liam  Har court  alias  Harrifon,  John  Fen  wick., 
"  John  Gaven,  and  Anthony  Turner,  were  ibunJ 
"  guilty  of  High  Treafon,  and  attainted,  andExc- 
"  cution  awarded  againft  them  upon  that  At- 
"  tainder." 

Oates.  Does  not  the  Record  fay,  the  Jurors  fay 
upon  their  Oaths  they  are  guilty. 

L.  C.  J.   Yes,  I'll  warrant  you. 

CI.  ofCr.  It  is  diciint  fuper  facramejitum  fiiiim. 

Oates.  Very  well.  Thefe,  my  Lord,  I  do  pro- 
duce as  my  firft  Evidence,  to  prove  that  there  was 
a  traitorous  Confult,  held  upon  the  24th  of  April 
78,  at  the  IVhite-Horfe  Tavern  in  the  Strand.^  ic 
having  been  believed  and  affirmed  by  two  Verdidts, 
Now  give  me  leave  to  offer  but  this  to  the  Court, 
that  at  the  Trial  of  Mr.  Ireland  I  gave  fo  full  and 
ample  a  Teft  imony  againft  Wbitebread  and  Fenwicky 
accompanied  with  all  the  Circumftances  of  Time 
and  Place,  that  my  Lord  Chief  Juftice  Scroggs  faid. 
The  Evidence  might  be  fufficient  to  have  fatisfied  a  pri- 
vate Confcience,  tho'  it  was  not  a  legal  Proof  then  to 
conviB  him,  there  being  but  one  JVitnefs  againft  them  : 
And  for  this  I  call  Mr.  Robert  Blayney. 

Mr.  Jt.  Gen.  Pray  fwear  Mr.  Blayney. 

[JVhich  was  clone. 

L.  C.  J.  What  do  you  afk  Mr.  Blayney  ? 

Oates.  Mr.  Blayney,  have  you  your  Notes  of  Ire- 
land's Trial  here  ? 

Mr.  Blay?iey.  Yes,  Sir,  I  have, 

Oates.  Pray  will  you  look  into  what  my  Lord 
Chief  Juftice  Scroggs  faid  when  he  difcharg'd  the 
Jury  of  JVhitebread  and  Fenwick. 

Mr.  Blayney.  Whereabouts  is  it.  Sir,  in  the 
printed  Trial  ? 

Oates.  It  is  Page  55, 

Mr.  Blayney.  I  have  found  the  Place,  what  is  it 
you  would  afk  me  about  it  ? 

Oates.  Whether  my  Lord  Chief  Juftice  Scroggs. 
did  not  ufe  thefe  Words  to  the  Jury  ?  I  do  acknow- 
ledge that  Mr.  Oates  has  given  a  very  full  and  ample 
Tefiimony,  accompanied  with  all  the  Circumftances  of 
Time  and  Place,  againft  them  all ;  that  tnay  go  far 
with  you,  all  things  confider'd,  to  believe  there  is  a 
Plot  :  Yet  I  do  not  think  they  have  proved  it  agalnfi 
Whitebread  and  Fenwick  by  two  Witneffes ;  tho'  the 
Teftimony  be  fo  full  as  to  fatisfy  a  private  Confciense, 
yet  we  muft  go  according  to  Law  too.  It  will  be  con- 
venient from  what  is  already  proved,  to  have  them  fta'j 
till  more  Proof  come  in  \  'tis  a  great  Evidence  that  is 
againft  them,  but  it  not  being  fufficient  in  point  of 
Law,  we  difcharge  you  of  them.  It  is  not  a  legal 
Proof  to  conviSf  them  by,  whatfoever  it  may  be  to  fa~ 
tisfy  your  Confciences. 

Mr.  Blayney.  I  have  look'd  upon  my  Notes,  and 
I  cannot  find  exadtly  thofe  Words. 

L.  C.  J.  He  fays  he  cannot  find  that  FalTage  as 
it  is  there. 

My.  Blayney.  There  is  fomething  to  that  puf- 
pofe,  my  Lord. 

Oates.  Pray,  Sir,  will  you  look  into  your  Notes 
in  the  very  fune  Place,  what  my  Lord  Chief  Baron 
faid :  Tou  ?nuft  (fpeaking  to  the  Jailor)  underftand 
they  are  no  way  acquitted  :  The  Evidence  is  fo  full  a- 
gainft  them  by  Mr.  Gates'^  Teftimony,  that  there  is 
no  Reafon  to  acquit  them  ;  it  is  as  flat  as  by  one  JVit- 
nefs can  be.  . 

Mr.  Blayney.  There  is  fuch  a  Paftlige,  I  find,  m 
my  Notes, 
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for  Perjury. 


L.  C.  J.  He  (Iiys  there  is  fuch  a  Paffigc. 

Oates.  Thenldefire  Mr.  Blayney  would  look  into 
liis  Notes,  what  my  Lord  Chief  Juftice  Scroggs  iliid 
in  his  fumming  up  the  Evidence  againft  Ireland.  He 
mentions  the  Evidence  of  Sir  Dennis  Ajhlurnham, 
wlio  was  produced  to  difcredit  me,  and  then  he 
adds.  When  tbe  Matter  is  Jo  accotnpanied  with  fo  ma- 
m  other  Circiimjlances  which  are  material  things,  and 
cannot  be  evaded  or  deny'd,  it  is  ahnojl^impojjible  for 
any  Man  either  to  make  fuch  a  Story,  or^9t  -to  believe 
it  when  it  is  told. It  is  Ireland' &Trh\,  T^age  72, 

Mr.  Blayney.  My  Lord,  I  do  find  fuch  a  Paffage 
in  my  Notes.  ,,    ''""::.■. 

L.  C.  J.  He  fays  there  is  fuch  a  Paflage  in  his 
Notes. 

Oates,  Then  I  would  aflc  Mr.  Blayney  another 
Queftion  at  the  bringing  in  the  Verdift  of  the  Jury 
againft  Ireland,  Pickering  and  Grove,  my  Lord 
Chief  Juftice  Scroggs  (that  then  was^  had  this  Ex- 
prefllon  :  Ton  have  done.  Gentlemen,  like  very  good 
SuhjeSfs,  and  very  good  Chriftians,  that  is  to  fay,  like 
very  good  Protejlants  ;  and  now  much  good  inay  their 
30,000  Maffes  do  them. 

Mx.  Blayney.  Yes,  my  Lord,  there  is  in  my 
Notes  fuch  an  Expreflion  of  my  Lord  Chief  Juftice 
Scroggs. 

Oates.  Pray  you,  Mr.  Blayney,  have  you  JVhite- 
hread's,  Trial  ? '  The  Trial  of  the  five  Jefuits,  I 
mean. 

Mr.  Blayney.  My  Lord  when  I  receiv'd  a  Subpoena 
from  Mr,  Gates  to  be  here  this  day,  and  to  bring 
my  Notes  of  Ireland,  IVhitebread,  and  Lnnghorn''s 
Trials,  I  did  fas  I  did  before  upon  another  occa- 
iionj  make  a  Search  for  all  my  Notes,  but  could 
not  finfi,any  but  thofe  of  the  Trial  of  Ireland  and 
Langhorn,'  and  thofe  I  have  brought  here,  but  have 
not  WToitebread's. 

L.  C.  y.  He  fays-he  has  not  the  Notes  of  H^hite- 
tread's  Trial  ;  he  cannot  find  them. 

Oates.  Then  I  muft  defire,  my  Lord,  that  the 
Printed  Trials  may  be  read. 

L.  C.  y.  No,  they  are  no  Evidence  :  If  you  can 
prove  what  was  faid  at  any  of  them,  you  may  by 
Witneffes,  but  not  by  the  Printed  Books. 

Oates.  Then  will  your  Lordfhip  be  pleas'd  to 
give  me  leave  to  mention  what  was  faid  by  your 
Lordlhip  at  that  time,  when  you  were  Recorder  of 
London,  about  your  Satisfadlion  with  the  Evidence. 

L.  C.  y.  Ay,  with  all  my  heart ;  and  whatever 
3  faid,  I  will  own,  if  I  can  remember  it. 

Oates.  Will  your  Lordftiip  be  pleas'd  to  be  fworn 
then  ? 

L.  C.  y.  No,  there  will  be  no  need  for  that  ;  I 
will  acknowledge  any  thing  I  faid  then- 

Oaies.  Then,  if  your  Lordfliip  pleafes,  I  wUl 
read  thofe  PalTages  out  of  tiie  Books, 

L.  C.  y.  Ay,  do  fo. 

Oates.  Says  Mr,  Recorder  oi  London,  fin  parti- 
cular to  that  Part  of  the  Prifoners  Defence,  at 
the  Trial  of  the  five  Jefuits.  and  the  full  Scope  gi- 
t-en them  of  making  Objedions  to  the  Evidence) 
when  he  gave  Judgment  of  Death  upon  thefe  five 
Jefuits  and  Langhorn  (for  I  now  fpeak  of  your  Lord- 
dip  in  the  tliird  Perfon,)  Tour  fever al  Criines  have 
been  f  roved  againfl  yon  ;  you  have  been  fully  heard, 
and  fiand  convifted  of  tuofe  Crimes  you  have  been  in- 
dited for. 

L.  C.  y.  I  believe  I  might  fay  fomething  to  the 
fame  purpofe  as  you  have  read  now, 

Oates.  I  thank  your  Lordftiip  for  that  Acknow- 
ledgment. 

L.  C.  y.  Ay,  I'll  own  any  thing!  did  lay. 
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Oates.  My  Loi'd,  I  [.ave  one  Paffiige  more  to 
urge,  and  that  was,  n.y  Lord,  after  the  Jefuits 
had  been  convidted,  when  the  Jury  brought  in  their 
Verdift,  and  found  Whitehead,  Fcnwick,  Harcourt, 
Gaven  and  Turner  guilty,  your  Lordfliip  applyincr 
yourfelf  to^the  Jury,  faid  thus  to  them  :  Gentlemen, 
you  of  the  yury,  there  has  been  a  long  Evidence  given 
againft  the  Prifoners  at  the  Bar  ;  they  wtre  all  in- 
dited, arraigned,  and  tried  for  Hi^  Treafon,  de- 
pending upon  fever  al  Circumftances  :  They  can  iv,ne  of 
them  fay  the  Court  refused  to  hear  any  thing  they  could 
fay  for  themfelves  ;  but  upon  a  long  Evidence,  and  a 
patient  Hearing  of  the  Defence  they  made,  they  are 
found  guilty  ;  and  for  any  thing  appears  to  us,  it  is  a 
juft  Verdi£t  you  have  given. 

L.  C.  y.  I  believe  I  might  fay  fomething  to  thaC 
purpofe  too  at  that  time  ;  and  no  doubt  the  Jury 
did  fas  the  Ca-e  then  ftood)  find  an  unexceptiona- 
ble Verdift. 

Oates.  There  is  another  place,  my  Lord,  that 
I  would  inftance  in,  for  your  Lordfhip's  Opinion 
of  the  Evidence  of  the  Popifh  Plot,  and  that  is  this  : 
Now,  my  Lord,  I  bring  your  Lordfhip  as  you  were 
of  Counfcl  for  the  King  at  Mr.  CoUedge's,  Trial  at 
Oxford,  the  17th  oi  Auguft  81,  There  you,  my 
now  Lord  Chief  Juftice,  direfting  yourfelf  to  the 
Jury,  had  this  ExprefTion  ;  IVe  come  not  here  to  trip 
up  the  heels  of  the  Popifh  Plot,  by  faying  that  any  of 
them  who  fuffer'dfor  tt  did  die  contrary  to  Law  ;  for 
if  Mr.  Dugdale  was  not  a  Perfon  fit  to  be  believ'd,  or 
if  the  reft  of  the  yudges  who  trfd  Gaven  were  out  iii 
the  Law,  then  that  Man  died  wrongfidly  ;  for  he  had^ 
as  much  right  to  be  trfd  according  to  Law,  as  anf 
other  Perfon  wbatfoever.  This  was  your  Lordfhip*s 
Opinionof  the  Matter  then,  and  your  Lordfhip,  as 
Counfel  for  the  King,  did  there  deliver  the  Law  as 
well  as  Fadl  to  the  Jury,  If  then  they  went  againft 
Law,  that  would  go  to  trip  up  the  heels  of  the  Po- 
pifh Plot 

Mr.  yuft.  JVithins.  We  are  got  into  an  endlefs 
Wood  of  Sayings  of  People,  I  know  not  where  and 
when  ;  and  when  all  is  done,  it  is  to  no  purpofe. 

Oates.  My  Lord,  it  is  a  Parr,  and  a  great  Part 
of  my  Defence,  to  fhew  what  credit  has  been  given 
to  the  Evidence  of  the  Popifh  Plot. 

L.  C.  y.  Ay,  but  what  Counfel  fays  at  the  Bar, 
or  what  Judges  fay  in  the  Court  of  their  Opinion,  is 
no  Evidence  of  a  Fadt,  of  which  the  Jury  are 
Judges  only. 

Oates.  My  Lord,  every  Judge  is  upoa  his  Oath, 
and  delivers  his  Judgment  according  to  his  Oath, 

L.  C.  y.  Not  as  to  the  Fa£t,  but  only  in  Points 
of  Law,  fo  as  to  tell  the  Jury  what  the  Law  is,  if 
the  Fadt  be  fo  and  fo. 

Oates.  My  Lord,  it  goes  a  great  way  with  the 
Jury  to  have  the  Judge's  Opinion. 

L.  C.  y.  Mr,  Oates,  deceive  not  yourfelf;  all  this 
you  have  infifted  on  hitherto,  has  not  been  to  the 
purpofe,  nor  is  any  fort  of  Evidence  in  this  Cafe  5 
and  therefore  do  not  run  away  with  an  Opinion  of 
this  as  Evidence  ;  a  Judge's  Opinion  is  ot  value  in 
Points  of  Law  that  arife  upon  Fads  found  by  Ju- 
ries, but  are  no  Evidence  of  the  Faft :  for  Judges 
only  do  prefume  the  Fad:  to  be  true,  as  it  is  found 
by  the  Jury  ;  and  therefore  fay  diey,  out  of  that 
Faft  fo  found,  the  Point  of  Law  arifing  is  thus  or 
thus.  Then  in  cafe,  after  a  Jury  has  given  a  Ver- 
didl  of  the  Fact,  a  Judge's  Opinion  of  the  Faft 
(which  may  be  perhaps  contrary  to  the  Verdid) 
fhould  be  an  Evidence  as  to  that  Faft,  that  would 
be  to  overthrow  and  nullify  the  Jury's  Verdift  : 
No,  that  is  not  the  Judge'.s  Province,    Surely  you 

woula 


30     132..  The  Trial  of  Titus  Gates  D.  D.  Pafcha^  i  Jac.  11. 


would  not  have  a  Judge's  private  Opinion,  that 
twelve  Men  have  found  a  Verdiftagainll  the  Fad, 
to  be  an  Evidence  as  to  that  Fact :  No  -,  but  ad- 
mit the  Faft  to  be  fo  or  ib,  then  the  Perfon  convided 
of  the  Fafl  ought  to  fuffer  fo  or  fo.  And  by  the  fame 
reafon  as  this,  a  Jury  of  honeft  Gentlemen  here, 
when  I  tell  them  here  is  a  plain  Faft  either  to  con- 
vi(5t  you,  or  to  acquit  you  upon  this  Indiftment,  are 
not  bound  to  go  by  what  I  fay  in  point  of  Faft,  but 
they  are  to  go  according  to  their  own  Oaths,  and 
according  to  the  Evidence  and  Teftimony  of  the 
■VVitneflTes :  It  is  not  my  Opinion  that  is  to  weigh  at 
all  with  them,  whether  you  are  guilty  of  this  Per- 
jury, or  are  innocent,  but  the  Evidence  that  is  given 
here  in  Court.  Therefore  what  my  l-ord  Chief  Ju- 
ftice  5-.TC^j  faid  at  any  of  thofe  Trials,  or  what  I 
faid,  or  any  other  Perfon,  that  either  was  of  Coun- 
fel,  or  a  Judge  on  the  Bench,  faid  as  our  Opinions, 
is  but  our  Opinions  on  the  Fad  as  it  occurr'd  to  our 
prefent  Apprehenfions,  but  is  no  Evidence  nor 
binding  to  this  Jury.  I  muft  tell  you,  there  is  no 
doubt,°  but  that  thofe  Juries  did  every  one  of  them 
believe  the  Evidence  you  gave,  or  they  would  not 
have  convided  the  Prifoners,  Do  you  think  they 
would  have  found  a  Verdidl  againft  their  own  Be- 
lief, and  being  upon  their  Oaths  to  make  true  De- 
liverance between  the  King  and  the  Prifoners,  have 
perjured  themfelves  to  hang  others  ?  If  they  had 
io  done,  they  had  committed  wilful  Murder,  and 
the  worft  of  Murders  too,  being  under  Colour  of 
the  Procefs  of  Law  ;  but  yet  all  this  is  no  Evidence. 
i.  do  not  difcommend  you  for  infinuating  thefe 
things,  as  introdudlive  and  preparative  to  what  E- 
vidence  you  have  to  offer  j  but  it  is  no  Evidence  one 
way  or  other.  Alack-a-day!  how  many  times 
have  we  Caufes  here  in  JVeftminfier-Hall.,  wherein  we 
have  Verdidl  againft  Verdidt  ?  and  yet  no  Imputa- 
tion to  either  of  the  Juries,  which  might  give  diffe- 
rent Verdidls  upon  different  Grounds.  There  was 
a  notable  Cafe  lately  of  my  Lady  Ivies  at  this  Bar  : 
We  all  thought  upon  the  firit  Trial,  that  fhe  had 
as  good  a  Title  to  the  Land  as  could  be ;  all  the 
Judges  and  the  Counfel  went  away  (I  believe)  fatif- 
fied  with  the  Jury's  Verdift  for  her :  But  when  the 
Caufe  came  to  be  heard  again,  we  found  all  the 
WitnelTes  to  prove  her  Title,  were  guilty  of  noto- 
rious Perjury,  and  the  fame  Perfons  which  did  be- 
lieve before  that  fhe  was  in  the  right,  and  the  Jury 
had  done  well  ;  when  they  heard  the  fecond  Trial, 
did  believe  flie  was  in  the  wrong,  and  accordingly 
the  fecond  Jury  found  it  fo  ;  and  we  believe  that  lafl 
Verdidt  to  be  good,  without  any  Refleftion  on  the 
Credit  of  the  firfl  Jury,  becaufe  the  Evidence  was 
as  flrong  on  her  fide  then,  as  it  was  afterwards 
againft  her.  In  thefe  Cafes  we  give  our  Opinions 
always  according  to  the  prefent  Teftimony  that 
is  before  us. 

Oates.  Then,  my  Lord,  I  offer  this  to  your  Con- 
fideration,  that  thofe  Men  that  were  thus  charged 
by  me  with  High-Treafon,  were  Priefts  and  Jefuits 
moft  of  them,  and  particularly  Mr.  Ireland.,  in 
whofe  Trial  I  am  faid  to  have  committed  this  Per- 
jury i  and  you  Ihall  find  him  to  have  been  by  others 
proved  a  Prieft  and  a  Jefuit,  and  adtually  engaged 
in  a  Defign  agamft  the  Life  of  the  King.  If  I  then  do 
prove  that  Ireland  was  engaged  in  a  Defign  againft 
the  late  King's  Life,  and  was  a  Prieft  and  a 
Jefuit,  I  defire  to  know,  whether  this  be  not  a 
Collateral  Evidence  to  render  me  of  Credit  fuffi- 
cient,  and  fupport  my  Teftimony  ? 

L.  C.  J.  By  no  means  upon  this  Indictment. 
It's  true  ic  may  give  fome  Credit  to  your  Teftimo- 


ny, but  it  is  not  of  it  felf  fufficient :  Nay,  I'll  go  a 
great  way  further  than  that  •,  I  will  fuppofe  that 
there  was  a  Confult  of  the  Jefuits  upon  the  24th  of 
April  f^,  at  the  TVhite-Horfe  Tavern  in  the  Sir  and j 
where  tliofe  you  fay  were  prefent,  were  all  prefent ; 
Ireland,  and  IVbitebread,  and  Pickering,  Grove  and 
Fenwick,  were  all  there,  and  that  they  did  there 
come  to  a  Refolution  to  deftroy  the  late  King :  Sup- 
pofe  all  this  to  be  true,  and  yet  you  all  this  time 
are  not  innocent  of  the  Fa£l  imputed  to  you,  be- 
caufe you  fwore  direftly,  That  you  were  there  at 
that  Confult  too,  which  you  were  not,  if  thefe  Men 
fwear  true,  for  then  you  were  at  St.  Omers  at  that 
time  ;  and  therefore  give  us  fome  fort  of  Teftimo- 
ny to  fatisfy  us  that  you  were  here,  and  then  you 
will  fet  all  right  again.  If  the  Jefuits  and  Priefts  dicj 
plot,  that  is  nothing  to  make  your  Evidence  true, 
if  you  fwore  that  which  you  did  not  know  of  your 
own  Knowledge. 

Oates.  Shall  it  be  allow'd  then,  that  Ireland  was 
a  Jefuit  and  a  Papift  ? 

L.  C.  J.  If  it  ftiould,  that  will  be  to  very  little 
purpofe  for  your  Turn. 

Oates.  There  is  the  Evidence  of  a  Record  for  it, 

my  Lord  ;  but  if  that  be  not  fufHcient,  I  can  call 

WitneflTes  to  prove  it.  Pray,  call  Mr.  Miles  Prance. 

\JVhich  was  dotie^  but  be  did  not  appear. 

Cryer.  He  is  not  here, 

Oates.  He  yfa.sfubpcena'd,  my  Lord,  to  come  hither. 
L.  C.  y.  I  can't  help  it,  if  he  will  not  come  ;  but 
I'll  tell  you,  for  method's  fake,  not  to  prefcribe  ta 
you,  but  to  tell  you  what  I  think  may  be  more  for 
your  advantage  than  any  of  thefe  Inferences  that 
you  are  making.  If  you  did  call  two  or  three  Wit- 
neflTes  to  prove  that  you  were  in  Town  the  2 2d, 
23  d,  or  24th  of  J^ril,  it  would  be  the  beft  De- 
fence you  can  make,  and  would  give  the  beft  An- 
fwer  to  all  that  h  objefted  againft  you, 

Oates.  I  will  do  that,  my  Lord,    then,  and  fol- 
low your  Direftions. 

L.  C.  y.  Dofo,  that's  the  beft  way, 
Oates.  Ciyer,  call  Cecilia  Mayo. 
Cryer.  Here  fhe  is. 

Oates.  Swear  her.  [Pf^hicb  was  done. 

L.  C.y.  Well,  whatdoyoti  afl<  thisWitnefs? 
Oates.  Pray,  Mrs.  Mayo,  give  my  Lord  and  the 
Jury  an  account,  whether  you  did  fee  me  in  Lon- 
don the  latter  part  of  Jpril,  or  the  beginning  of 
May  78  ?  For  that  is  the  Queftion  now  before  the 
Court, 

L.  C.  y.  Ay,  what  fay  you  ?  When  did  you  fee 
him  in  78  ? 

Mrs.  Mayo.  My  Lord,  I  faw  him  the  latter  end 
of  April:  He  came  to  Sir  Richard  Barker's  Houfe, 
where  I  did  then  live,  and  afterwards  he  came  a- 
gain  thither  within  a  few  days.  By  this  Circum- 
ftance  I  remember  it ;  Sir  Richard  Barker  my  Ma- 
fter  was  fick  all  the  Month  of  April,  and  in  the 
Country,  only  he  came  now  and  then  home  for  a 
little  while,  and  went  again :  Now  Mr.  Oates  came 
there  when  he  was  abfent,  and  a  young  Man  that 
lived  in  the  Houfe  came  to  me,  and  told  me,  there 
was  one  Mr.  Oates  in  the  ftrangeft  Difguife  that  ever 
was.  Says  he,  I  think  he  is  turn'd  Quaker.  No^ 
faid  I,  he  is  no  Quaker,  for  tliey  wear  no  Perri- 
wigs,  and  I  rebuked  the  young  Man  for  faying  fo. 
As  for  Mr.  Oates,  I  never  faw  his  Face  before  that 
time,  that  I  know  of. 

L.  C.  y.  How  do  you  know  tliat  to  hcMr. Oates 
then  ? 

Mrs.  Mayo.  The  Family  knew  him,  and  they 
told  me  it  was  he :  That  is  the  Gentleman  there. 
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for  Perjury. 


I  fpeak  now  nothing  but  that  which  I  teftified  kvtn 
Years  ago,  and  it  is  all  Truth,  and  nothing  but 
the  Truth. 

L.  C.  J.  Ay,  no  dcAibt  of  it,  thou  fweareft  no- 
thing but  the  Truth. 

Mrs.  Mayo.  My  Lord,  he  came  three  or  four 
days  afterwards  again  to  the  Houfe,  and  then  the 
Young-man  came  to  me,  and  told  me,  that  Par- 
fon  Oates  was  turn'd  Jefuit ;  and  thereupon  I  faid  to 
him.  Good  Lord  !  Why  doll  thou  concern  thy  felf 
with  him  ?  Can'ft  not  let  him  alone  ?  I  look'd  upon 
him,  and  faw  him  at  that  time :  And  when  he  came 
that  time,  he  went  to  Sir  Richard's  Lady's  Sifter, 
who  is  now  in  IValeSt  and  coming  to  her,  faid  Ihe, 
Mr.  OateSi  I  hear  you  are  turn'd  Jefuit,  and  we  can 
have  no  Society  with  you  now :  At  laft,  he  ftaid  to 
Dinner  with  them,  and  ftaid  moft  of  the  Day 
there.  Then  he  comes  the  latter  end  of  May  •» 
Whitfuntide  was  in  May  that  Year,  and  I  know  he 
came  before  Whitfuntide  by  this  Token ;  I  fpeak  of 
the  fecond  time  of  his  coming :  Our  Cuftom  in  the 
Houfe  was  to  walh  and  fcour  before  the  time,  and 
I  was  fending  for  a  Woman  to  come  and  help  to 
wafti  and  fcour,  and  then  he  was  walking  in  the 
Garden ;  and  the  Young-man  came  and  told  me 
Oates  was  there  :  He  came  into  the  Pantry  to  me. 
Look  faid  he,  he  is  come  again,  and  he  is  turn'd 
Jefuit  by  his  Difguife.  Why,  Benjamin.,  faid  I, 
what  haft  thou  to  do  with  the  Man  ?  Can'ft  not 
let  him  alone  ? 

L.  C.  y.  What  was  the  Name  of  that  Young- 
man  you  fpeak  of? 

Mrs.  Mayo.  Truly,  my  Lord,  he  is  dead,  or  he 
would  have  teftified  the  fame  thing. 

L.C.J.  But  what  was  his  Name  ? 

Mrs.  Mayo.  Benjamin ;  I  can't  tell  his  other 
Name. 

i.  C.  J.  Well,  go  on. 

Mrs.  Mayo.  Said  I  to  him.  Why  doft  thou  fcorn 
this  Man  ?  Prithee  get  out  of  the  Room,  I  am  not 
able  to  hear  it :  So  he  walk'd  the  fpace  of  an  Hour 
in  the  Garden. 

L.  C.  y.  Is  Sir  Richard  Barker  living  ? 

Mrs.  Mayo.  Yes,  my  Lord,  he  is,  but  he  is  not 
well. 

L.  C.  y.  Was  he  at  home  when  Oates  was  there  ? 

Mrs.  Mayo.  No,  my  Lord,  I  think  not. 

L.  C.  y.  Who  din'd  with  him,  do  you  fay,  when 
he  din'd  there  ? 

Mrs.  Mayo.  My  Lady's  Sifter. 

Z.C.  7.  What  is  her  Name? 

Mrs.  Mayo.  Madam  Thurrel. 

Z,.  C.y.  Andwhoelfe? 

Mrs.  Mayo.  And  her  Sons. 

L.C.y.  Where  are  they? 

Mrs.  Mayo.  They  are  both  dead, 

L.  C.  y.  And  who  elfe  was  there  ? 

Mrs.  Mayo.  One  Dr.  Cocket. 

L.C.y.  Where  is  he? 

Mrs.  Mayo.  He  is  in  Wales  too,  my  Lord. 

L.  C.  y.  'Tis  a  great  Misfortune  to  have  fo  ma- 
ny dead,  or  fo  far  remote. 

Oates.  My  Lord,  lix  Years  time  makes  a  great 
Alteration  in  a  Family. 

L.  C.  y.  Was  there  any  body  elfe  there  ? 

Mrs.  Mayo.  There  were  two  of  the  Daughters, 
«nd  they  could  all  come  and  teftify  the  fame  thing, 

L.C.y.  Where  are  they,  and  what  is  become  of 
them  ?  Why  are  they  not  here? 

Mrs.  Mayo,  They  are  living  in  Lincolnjhire^  my 
Lord,  I  think. 
i"  C,  J.  What  elfe  have  you  more  to  fay  ? 
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Mr.  At.Gen.  Pi'ay,  Mrs.May*?,  let  me  aflc  you 
a  Queftion :  What  coloured  Clothes  had  he  on 
when  you  faw  him  firft  ? 

Mrs.  Mayo.  He  had  a  whitifh  Hat,  and  colou- 
red Clothes. 

Mr.  Sol.  Gen.  What  time  of  the  Day  was  it  you 
faw  him  ? 

Mrs.  Mayo.  In  the  Morning. 

L.  C.  y.  Did  he  gopublickly  ? 

Mrs.  Mayo.  Yes,  he  went  publickly. 

Mr.  Sol.  Gen.  Did  he  come  often  to  the  Houft? 

Mrs.  Mayo.  He  was  there  frequently,  my  Lord. 

Mr.  Sol.  Gen.  Then  it  feems  he  was  fo  difguis'd 
that  he  could  walk  publickly  in  the  Streets  of  Lon- 
don at  Noon-day,  and  was  frequently  in  the  Family  ? 

Mrs.  Mayo.  Yes,  my  Lord. 

L,  C.  y.  Now  tell  me  who  was  in  the  Fami- 
ly? 

Mr.  At.  Gen.  Mrs.  Mayo. 

L.  C.  y.  Pray,  give  me  leave  to  aflc  her  the  Que- 
ftion :  Who  was  there  at  that  time  ? 

Mrs.  Mayo.  Sir  Richard  Barker's  Lady's  Sifter, 
Madam  Thurrel,  and  his  two  Daughters,  and  two 
of  his  Kinfmen,  and  two  of  the  Servants,  one  is  here 
a  Witnefs  now. 

L.  C.  y.  Who  is  that,  that  is  a  Wimefs  now  ? 

Mrs.  Mayo.  One  that  belongs  to  Sir  Richard  Bar.- 
ker,  and  the  other  is  now  dead,  and  thofe  two  Kinf- 
men are  dead. 

L.  C.  y.  What  is  become  of  the  two  Daughters, 
fay  you  ? 

Mrs.  Mayo.  They  are  in  Lincolnjhire,  as  I  take 
it,  my  Lord. 

L.  C.  y.  When  did  you  hear  from  them  ? 

Mr.  At.Gen.  My  Lord,  it  is  half  a  Year  ago  al- 
moft  fince  Mr.  Oates  had  notice  of  this  Trial. 

L.  C.  y.  Where  is  Sir  Richard  Barker  himfelf? 

Mrs.  Maw.  I  was  with  Sir  Richard  Barker ,  and 
he  purpofed.  to  have  come  hither  ;  but  being  a  cra- 
zy Man,  and  antient,  it  feems  he  could  nor,  and 
defired  to  be  excufed,  for  he  had  a  bad  Night,  and 
was  not  well  ;  but  he  defired  that  the  Court  fliould 
know,  if  he  were  well,  he  would  be  there. 

Mr.  At.  Gen.  Were  you  fworn  at  a  former  Trial 
about  this  Matter,  Mrs.  Mayo  ? 

Mrs.  Mayo.  Yes,  Sir,  I  was. 

Mr.  At.  Gen.  Do  you  remember  what  you  Iwore 
then? 

Mrs.  Mayo.  Th§  fame  I  do  now. 

Mr.  At.  Gen.  Then  I  afls  you  this  Queftion* 
How  long  before  Whitfuntide  was  it  that  you  faw 
Mr.  Oates  at  Sir  Richard  Barker's  ? 

Mrs.  Mayo.  A  pretty  while  before,  twice. 

Oates.  Mrs.  Mayoy  I'll  put  you  a  fair  Queftion» 
Whether  or  no  it  might  not  be  a  Formighc  before 
Whitfuntide,  you  think  ? 

Mrs.  Mayo.  The  laft  time  I  faw  you  was  a  Week 
before  Whitfuntide. 

L.  C.  y.  How  can  you  tell  it  was  but  a  Week  ? 

Mrs.  Mayo.  'Twas  but  a  Week,  becaufe  ac  that 
time  I  had  fent  the  Boy  for  the  Woman  ro  fcour 
and  wafli  there. 

L.  C.  y.  Was  that  the  laft  time  you  faw  him  ? 

Mrs.  Mayo.  Yesj  I  faw  him  feveral  times  before, 
and  it  was  all  before  Whitfuntide. 

L.  C.  y.  How  long  before  that,  was  the  firft  time 
that  you  faw  him  ? 

Mrs.  Mayo.  He  would  be  away  fof  three  or  four 
Days,  and  come  again. 

L.  C.  y.  But  how  long  before  the  laft  time,  was 
the  firft  time  you  faw  him  ? 

Mrs.  Mayo.  He  came  ftili  lo  and  agaip, 
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L.  C.  J.  When  was  the  time  th.ic  'you  faw  him 
next  before  the  Week  hdore  fFhitfuntide,  which, 
as  you  fay,  was  the  laft  time  you  faw  him? 

Mrs.  Mayo.  I  am  not  able  to  fay  that. 

L.  C.  J.  Did  you  believe  it  was  within  the  com- 
pafsof  a  Week  before? 

Mrs.  Mayo.  To  the  beft  of  my  remembrance  it 
was. 

L.  C.  J.  When  was  the  firft  time  you  faw  him  ? 

Mrs.  Mayo.  'Twas  in  the  beginning  of  May. 

t.  C.  J.  You  faid  at  firft  it  was  at  the  latter  end 
of  April. 

Mrs.  Mayo.  Pray,  my  Lord,  let  me  a  little 
think  ;  I  am  unwilling  to  be  miftaken,  I  would  fay 
nothing  but  the  Truth. 

L.  C.  J.  No,  I  would  not  have  thee  •,  but  for 
God's  fake,  let  us  have  the  Truth,  that  is  that  we 
look  for. 

Mrs  Mayo.  I  fay,  the  Coach-man  faw  him  there 
as  well  as  I,  and  he  can  tell  you  better  than  I. 

L.  C.  J.  But  I  aflc  you  this  Queftion  pofitively, 
Was  it  in  May  or  April  ? 

Mrs.  Mayo.  To  the  beft  of  my  remembrance  it 
was  the  beginning  of  May. 

L.  C.  J.  Was  it  within  a  Week  of  May  ? 

Mrs.  Mayo.  I  believe  it  was,  I  cannot  tell  ex- 
aftly  toa  Day. 

Mr.  Sol.  Gen.  Was  it  fo  or  not  ? 

Mrs.  Mayo.  I  cannot  be  pofitive  to  a  Day  \  it  is 
now  fix  Years  time  fince  I  was  firft  examined  about 
it. 

Mr.  At.  Gen.  But  you  can  remember  what  you 
fwore  then,  can't  you  ? 

Mrs.  Mayo.  I  declare  it,  I  fpeak  not  a  Syllable, 
but  I  will  aver  to  be  true,  before  the  great  God, 

Mr.  Sol.  Gen.  Can  you  fwear  it  was  within  the 
firft  feven  Days  of  May  ? 

L.  C.  y.  You  fee,  Mr.  Sollicitor,  Ihe  fays  fhe 
cannot. 

Mr.  At.  Gen.  Did  not  you  fay  at  that  Trial, 
that  you  did  never  fee  his  Face  till  a  Week  before 
JVhitfuntide,  or  a  little  after  ? 

Mrs.  Mayo.  I  did  fwear  the  fame  that  I  do  now, 
to  the  beft  of  my  remembrance,  and  that  is  the 
Truth. 

Mr.  At.  Gen.  But  did  not  you  fwear  fo  ? 

Mrs.  Mayo.  I  never  faw  him  before  that  firft  time 
he  came  to  Sir  Richard  Barker's,  and  after  the  laft 
time  that  he  came,  I  faw  him  not  till  after  the  Plot 
was  difcovered. 

Mr.  Sol.  Gen.  How  long  was  that  after  he  had 
been  at  your  Mafter's  Houfe  ? 

Mrs.  Mayo.  It  was  a  good  while,  I  cannot  tell 
how  long. 

L.  C.  J.  Was  it  within  a  Month,  or  two 
Months  f 

Mrs.  Mayo.  It  was  more,  my  Lord. 

L.  C.  J.  Where  was  Sir  Richard  Barker  at  that 
time? 

Mrs.  Mayo.  He  was  at  Putney. 

L.  C.  J.  Then  he  did  not  fee  him  ? 

Mrs.  Mayo.  Not  then  he  did  not. 

L.  C.  J,  Did  he  afterwards  ? 

Mrs.  Mayo.  Yes,  he  did  fee  him  afterwards. 

L.'  C.  J.  How  long  afterwards  was  it  ? 

Mrs.  Mayo.  1  can't  tell  how  long  afterwards  it 
was,  my  Lord. 

L.  C.  J.  iVbout  what  time  was  it  ? 
Mrs.  Mayo.  After  the  Plot  was  difcovered  he  was 
up  and  down  in  the  Family. 

L.  C.  y.  You  never  knew  Mr.  Oates  before  that 
time  he  came  in  a  Difguife,  and  you  did  not  know 
him  then,  but  as  they  told  you  it  was  he  ? 


Mrs.  Mayo.  No,  I  did  not,  but  as  they  told  me 
then  ;  and  this  is  the  Man,  I'll  fwear  it. 
Oates.  Call  yohn  Butler. 
Cryer.  Here  is  yohn  Butler. 
Oates.  Swear  him.  [M^^hich  was  done. 

My  Lord  if  you  pleafe  I  will  propofe  my  Queftions 
to  your  Lordftiip  ;  and  my  firft  Queftion  is  this,  I 
pray  your  Lordfhip  would  ask  him,  whether  he 
gave  in  any  Evidence  at  the  five  Jefuits  Trial,  or 
Langhorn's  Trial,  about  my  being  in  Town  in 
April  or  May  78  ? 

L.  C.  y.  Did  you  give  any  Evidence  at  the  five 
Jefuits  Trial  ? 

Butltr.  Yes,  I  did. 

L.  C.  y.  Did  you  give  any  Evidence  at  Lang- 
horn's  Trial  ? 

Butler.  Yes,  my  Lord,  I  was  a  Witnefs  there. 

Oates.  My  Lord,  it  is  fo  long  ago,  that  ignorant 

People  that  come  innocently  without  defign,  may 

not  be  fo  ready   in  their  remembrance,    as  thofe 

that  conn'd  their  LefTon  for  fo  long  time  together. 

L.C.y.  Well,  well;  what  do  you  afk  him  next, 
whether  he  will  ftand  by  that  Evidence  he  aaye 
then?  ^ 

Butler.  That  is  all  I  have  to  fay,  my  Lord :  I 
did  teftify  the  Truth  then,  and  will  abide  by  it. 

L.  C.  y.  But  he  muft  give  the  fame  over  again 
here,  or  it  will  fignify  nothing. 

Oates.  My  Lord,  it  is  now  fix  Years  fince,  and 
this  Queftion  was  not  thought  to  be  ftirr'd  fo  long 
after:  Therefore  I  beg  fo  much  Favour,  that  the 
Evidence  he  did  give  at  Mr,  Langhorn'%  Trial  may 
be  read  to  him. 
L.  C,  y.  O  by  no  means. 
Oates.  My  Lord,  it  is  fuch  a  diftance  of  time— i 
L.  C.  y.  Look  ye,  if  he  has  any  Notes  himfelf, 
he  may  look  on  them  to  refrefh  him. 

Oates.  My  Lord,  he  comes  raw  hither,  without 
any  Inftruftion  at  all. 

L.  C.  y.  So  fliould  every  Witnefs :  God  forbid 
we  ihould  countenance  the  inftruding  of  Witnefies 
what  they  fliould  fwear. 

Oates.  1  beg  your  pardon,  my  Lord,  I  did  hope 
this  Favour  might  be  granted :  I  will  then  afk  him 
fome  Queftions, 

L.  C.  y.  Ay,  ay,  do,  refrefti  his  Memory  by 
Queftions  as  much  as  you  can.  Come,  I'll  afk  him 
fome  Queftions  for  you  :  Do  you  remember  you 
faw  Mr.  Oates  at  any  time  in  the  Year  78  ? 

Butler.  If  it  pleafe  your  Lordfhip,  as  near  as  I 
can  remember  I  faw  him  in  May  before  the  Plot 
was  difcovered. 

L.  C.  y.  Thatwas  the  Year  7?. 
Butler.  I  am  fure  I  did  fee  him  about  that  time. 
L.  C.  y.  Where  did  you  fee  him  ? 
Butler.  I  was  a  Servant  to  Sir  Richard  Barker, 
and  Mr.  Oates  I  had  been  acquainted  with  before  he 
went  to  Sea  ;   he  ufed  to  come  to  my  Mafter's 
Houfe  frequently,   and  divers  times  he  din'datthe 
Table,  and  I  waited  upon  my  Matter  there. 

L.  C.  y.  When  was  it  that  he  din'd  tliere  at  the 
Table  ? 

Butler.  A  Year  before  that  time  in  May  that  I 
{poke  of  before  :  It  was  before  he  went  to  Sea. 
L.  C.  y.  When  did  you  fee  him  again  ? 
Butler.  After  he  came  from  Sea,  I  faw  him  at 
my  Mafter's  Houfe. 

L.  C.  y.  When  was  it  that  he  went  to  Sea  ? 
Butler.  It  was  a  Year  or   two  before  the  May 
that  I  faw  him  dilguis'd  coming  to   my  Mafter's 
Houfe. 

Mr.  At.  Cen.  Ay,  what  Difguife  did  he  come  in  ? 
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Butler.  His  Hair  was  cut  off,  clofecropt  to  his 
Ears,  and  an  old  white  Hat  over  his  Head,  and  a 
fhort  gray  Coat  over  lilie  a  Horfe-inan's  Coat. 

L.C.J.  How  came  you  to  take  fuch  notice  of 
him  at  that  time,  as  to  be  able  to  iwear  wjicn  this 
was  ? 

Butler.  I  was  call'd  prefently  after  for  a  Witnefs. 

L.  C.  J.  How  long  after  this  was  it,  that  you 
were  call'd  to  be  a  Witnefs? 

Butler.  It  was  when  the  Trials  were  at  the  Old- 
Bailey. 

L-  C.  J.  Was  this  the  firft  time  you  had  recol- 
lefted  thefe  Circumftances  ? 

Ititler.  Yes,  my  Lord,  that  was  the  firft  time. 

L.  C.  J.  Then  how  came  you  a  Year  and  an 
half's  time  afterwards  to  remember  the  precife 
Month  ofiV/«v,  when  you  did  not  know  yoU'fhould 
be  call'd  to  queftion  about  it,  and  yet  you  cannot 
remember  the  time  particularly  when  Oates  went 
to  Sea,  but  take  the  Compafs  of  a  Year  or  two  ? 

Butler.  I  guefs  it  was  a  Year  before,  I  cannot  ex- 
aftly  tell. 

L.  C.  J.  Wlien  you  can  but  guefs  at  the  time  of 
fuch  a  remarkable  Pafiage,  within  the  Compafs  of 
a  Year  or  tv/o,  how  can  you  pitch  upon  the  very 
Month  for  fuch  a  thing  as  this  is,  a  Year  and  a 
half's  time  after? 

0.ites.  No,  my  Lord,  it  was  not  fo  long  as  a 
Year  and  a  half 

L.  C.  y.  Pray,  Sir,  have  patience. 

Orttes.  My  Lord,  the  Records  fhew,  tha.tlre- 
Icind's  Trial  was  the  17th  of  December  78,  and  the 
five  Jefuits  Trial  was  the  15th  of  Jui/e  79. 

L.  C.  J.  Then  it  is  a  full  twelve-month's  time 
and  more  from  the  May  that  he  fays  he  faw  you  at 
Sir  Richard  Barker'?,,  to  Wbilebread's  Trial,  in 
wliicli  he  was  examin'd  the  firft  time.  Now  that 
which  I  defire  of  him,  is,  to  give  me  a  reafon  why 
he  remembers  it  was  in  the  ALiy  was  twelve-month 
before  ? 

Butler.  My  Lord,  the  Lady  whom  I  did  ferve, 
died  in  February  before,  that  Year. 

L.  C.  J.  But  give  me  fome  reafon  of  your  Re- 
membrance fo  long  after. 

Butler.  My  Lord,  I  do  as  well  as  I  can. 

L.C.J.  Well,  what  is  it? 

Butler.  My  Lady  was  buried  in  February,  and 
he  comes  into  the  Yard  where  I  v/as  cleaning  my 
Coach,  in  May  following  that  February,  which  was 
May  before  the  Dilcovcry  of  the  Plot.  He  ask'd 
me  what  Alteration  was  in  the  Family  ?  I  told 
him  my  Lady  was  dead,  and  the  Efcutcheon  was 
over  the  Door  for  her.  He  ask'd  for  Dr.  Tongue 
when  he  came  firft  in  the  Houfe. 

L.  C.  J.  Why  ftiould  he  ask  for  Dr.  Tongue  ? 

Bu.'ler.  My  Lord,  Dr.  Tongue  lodged  there,  and 
he  didafk  for  him  :  I  come  to  juftify  the  Truth  ; 
upon  my  Salvation  what  I  fay  is  true. 

L.  C.  J.  Well,  when  he  alk'd  whether  Dr.  Tongue 
was  within,  what  fiid  you  ? 

Butler.  I  told  him,  no  ;  but  he  went  into  the 
Room  where  Dr.  Tongue  us'd  to  lie,  but  found  him 
not  there:  fo  he  went  out  again.  That  was  the 
fame  time  Mrs.  Mayo  faw  him. 

L.  C.  J.  But,  Friend,  prithee  mind  what  I  afk 
thee,  becaufe  thou  muft  give  me  latisfadion  how 
thou  com'ft  to  remember  this,  fo  as  to  be  able  to 
fwear  it ;  for  his  going  to  afk  for  Tongue,  or  the 
Efcutcheon  being  over  the  Door,  neither  of  thofe 
can  be  a  Reafon  for  you  to  remember  that  this  was 
in  May^  for  the  Efcutcheon  may  be  up  in  June,  or 
'^July,  or  in  Juguji,  or  in  any  other  Month  after 
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the  time  you  fpeak  of:  But  how  came  you  to  take 
notice  of  this  Bufinefs  that  it  was  in  May  ? 

Butler.  Sir  Rithard  Barker  my  Mafter  was  then 
fick  at  Putney,  which  was  in  May,  tho'  1  cannot 
fpeak  to  a  Day  or  a  Week  particularly. 

L.  C.  J.  Then  prithee  let  me  afk  ihee  this  Que- 
ftion, how  long  had  your  Mafter  been  fick  before 
that? 

Butler.  He  had  never  been  well  fmce  my  Lady- 
died. 

L.  C.  J.  When  was  it  that  your  Lady  died  ? 

Butler.  In  February  before. 

L.C.J.  How  long  after  that  did  your  Mafter 
Sir  Richard  Barker  continue  fick  ? 

Butler.  Half  a  Year,  I  believe, 

L.  C.  J.  Why  then,  fuppofe  your  Mafter  fell 
fick  immediately  after  your  Lady  died,  and  he 
continued  fick  half  a  Year  after,  yet  all  this  while 
O^ites  might  come  during  his  Sicknefs  even  in  the 
Month  of  June  or  July,  when  'tis  acknowledg'd  he 
was  in  Town,  and  not  be  here  in  February,  which 
is  teftified  by  a  great  many  WitnefTes. 

Butler.  My  Lord,  I  tell  your  Lordfhip  the 
Truth,  it  was  in  May. 

L.C.J.  But  how  doft  thou  come  to  take  notice 
it  was  in  the  Month  of  May,  fo  as  to  be  able  to 
fwear  it  ? 

Butler.  My  I^rd,  I  tell  your  Lordfhip  my  Lady 
was  dead,  and  the  Efcutcheon  was  over  the  Door. 

L.C.J.  So  it  might  be,  tho'  he  came  in  June  or 
July,  I  tell  ye. 

Butler.  My  Mafter  was  fick  at  Putney  at  that 
time. 

L.  C.  J.  How  long  did  he  lie  fick  at  Putney  ? 

Butler.  He  was  fick  there  a  Fortnight,  my  Lord. 

L.  C.  J.  Then  prithee  when  did  thy  Mafter  go 
to  Putney  ? 

Butler.  I  cannot  tell  to  a  Day. 

L.  C.  J.  In  what  Month  was  it  that  he  went  ? 

Butler.  It  was  the  latter  end  of  Jj/ril,  my  Lord, 
as  I  remember. 

L.  C.  J.  How  long  continued  he  fick  at  Putney  ? 

Butler.  The  matter  of  a  Fortnight. 

L.  C.  J.  Was  not  your  Mafter  fick,  when  your 
Lady  died^  at  Putney  ? 

Butler.  No,  he  was  not  there  then. 

L.  C.  J.  When  did  he  go  to  Putney,  fay  ye  ? 

Butler.  He  went  not  thither  till  the  latter  end  of 
Jpril,  my  Lord, 

L.  C.  J.  And  did  he  continue  at  Putney  but  a 
Fortnight  ? 

Butler.  Not  at  a  time,  but  he  continued  going 
and  coming  a  quarter  of  a  Year. 

L.  C.  J.  But  this  was  the  firft  time  of  his  go- 
ing, was  it  ? 

Butler.  Yes,  as  I  do  remember. 

Oates.  My  Lord,  he  is  my  Witnefs,  and  I  de- 
fire  I  may  examine  him. 

L.  C.  J.  Hold  there,  Mr.  Oates ;  he  is  mine  too. 
All  the  WitnefTes  are  mine  to  fatisfy  me  in  the 
Truth  of  the  Fad. 

Oates.  And  to  fatisfy  the  Jury  too,  my  Lord. 

L.  C.  J.  Yes,  and  to  fatisfy  the  Jury  too  ;  but 
I  muft  and  will  fift  out  the  Truth,  for  both  our 
Satisfaftions. 

Oates.  My  Lord,  it  is  now,  come  the  next 
Month,  fix  Years  ago  fince  the  Evidence  of  this 
Matter  was  firft  given  by  thefe  WitnefTes. 

L.C.J.    Then,  Mr.  Oates,    I'll  come  a  little 

rounder    to  you,  and  I'll  put  you  into  a  certain 

way   of  clearing  this  Bufinels.     I'll  tell  you  what 

you  fhall  do  ;  you  had  a  Lodging  in  Town,  as 
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well  as  Dier,  and  as  well  as  you  did  eat  at  Dr. 
Barker'^  fometimcs,  fo  you  eat  and  lay  fometimes 
elfewhere.  You  were  here  in  Town  a  great  wliile 
tocreth;r,  if  your  own  Affertions  be  true  ;  for  you 
were  from  April  till  June  in  Town  :  Now  come 
and  give  us  account  by  fome  Witnefles,  if  you 
can,  where  did  you  lodge  at  that  time,  and  where 
did  you  diet  ?  For  it  feems  you  had  but  one  Meal 
at  Sir  Richard  Barker's. 

Oates.  Is  that  tlie  Queftion,  Sir,  here  in  hand  ? 
L.  C.  J.  Ay  indeed  is  it,  and  the  main  one  too. 
Oates.  I  beg  your  Lordfhip's  pardon  if  I  miftake, 
but  I  think  that  is  not  now  in  queftion  -,  for  thefe 
St.  Omers  Men  do  fwear.  That  I  was  all  April 
and  May  at  St.  Omers :  Then  if  I  do  prove  that  in 
yipril  and  iMay  I  was  not  at  St.  Omers,  but  here 
in  London,  it  is  Argument  good  enough  againft 
them  that  their  Evidence  is  falfe.  And  indeed, 
can  your  Lorddiip  or  the  Jury  expert,  that  I  be- 
ing then  engag'd  among  and  for  the  Papifts,  and 
afterwards  an  Evidence  againft  them  to  difcover 
their  Treafons,  can  bring  any  of  them  to  teftify 
for  me  now  .''  No,  they  will  as  certainly  forfwear 
themlclves,  as  thefe  young  Fellows  have  all  done. 
L.  C.  y.  Let  me  afk  you  a  fhorter  Queftion  : 
Did  you  always  lie  in  a  Papift  Houfe  all  the  two 
Months  you  fay  you  were  here  .'' 

Oates.  My  Lord,  I  lay  at  feveral  Houfes. 
L.  C.  J.  Tell  me  the  Names  of  thofe  Houfes, 
or  any  of  them. 

Oates.  It  is  not  to  the  Point  in  queftion  here, 
my  Lord. 

L.  C.  J.  Yes  it  is  very  much  ;  but  I  perceive 
it  is  a  Secret,  and  let  any  body  judge  why. 

Oates.  My  Lord,  they  that  have  by  the  Prin- 
ciples of  their  Religion,  Liberty  to  affirm  or 
deny  any  thing,  and  can  have  Difpenfations  for 
the  Violations  of  Oaths  and  Sacraments,  certainly 
are  not  to  be  admitted  as  Witnefles  in  fuch  a  Cafe 
as  this. 

L.  C.  y.  Talk  not  to  me  of  Difpenfitions,  and 
I  know  not  what-,  I  fpeak  from  a  plain  demon- 
ftrative  Proof :  Can  it  be  believed  that  you  fhould 
be  here  in  England  fo  long,  and  as  they  fay,  pub- 
lickly,  and  no  Perfon  living  fee  you  that  we  can 
hear  of,  but  an  old  Woman  that  never  faw  you, 
nor  knew  you  before,  and  a  Coachman  that  tells 
a  wild  Story  without  reafon  ?  If  you  will  not  tell 
me  where  you  lay,  can  you  tell  me  where  you 
did  eat  all  that  time  ? 

Oates.  I  can  tell  where  I  did  lie  that  time. 
L.  C.  y.  Do  fo  then.     Let  us  hear  it,  that  will 
be  your  beft  Defence. 

Oates.  Is  that  the  Point,  my  Lord,  in  queftion  ? 
L.  C.  y.  Ay,   upon  my  Word  is   it  the  main 
Point  in  this  Cafe. 

Oates.  If  it  ftiould  go  upon  that  foot,  m.y  Lord, 
it  is  impoffible  for  me  now  to  prove  it  ;  for  'tis 
well  known,  I  lay  Comcumcs -with  Mr.  IVhitcbread, 
and  fometimes  with  Mr.  Mico,  neither  of  which 
can  I  have  to  teftify  for  me  •,  and  befides,  I  muft 
infift  upon  it,  thefe  things  were  in  queftion  at 
PFbitchread's  Trial,  nor  do  I  believe  that  Mr. 
Wbilebread,  if  afk'd  at  his  Death,  would  have  jufti- 
fied,  and  ftood  by  it,  that  I  was  not  here  then. 

L.  C.  y.  Well,  this  I  muft  certainly  fay,  I  can- 
not help  it,  but  it  will  ftick  with  me  till  better 
anfwered.  I  can  never  be  liitisfied,  that  if  you 
were  here  fo  long,  there  ftiould  no  better  Evidence 
be  produced  to  prove  you  here. 

Oates.  My  Lord,  nor  can  I  help  your  Difllitif- 
fadion,  but  I  am  to  fatisfy  all  that  hear  me  this 
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Day,  that  it  is  a  very  hard  Cafe  that  is  put  upon 
me  ;  I  have  taken  the  moft  effedlual  Courfe  that 
I  could,  to  provide  for  Evidence  to  make  my  De- 
fence •,  and  I  think,  by  your  Lordfhip's  good 
Leave,  thofe  that  I  have  produc'd,  do  prove  me 
here  in  Town  in  April  and  May  78.  And  if  your 
Lordftiip  has  done  with  this  Witnefs,  I'll  call  an- 
other. 

L.  C.  y.  Well,  go  on  as  you  will.     I  tell  you 
what  fticks  with  me. 

Oates.  Pray  call  Mr.  Philip  Page. 
Mr.  Sol.  Gen.  Hold,  Sir,  a  little ;  I  would  afk 
thefe  Witnefles  a  few  Queftions  before  they  go 
away.  You  Butler,  let  me  aflc  you,  pray,  the 
firft  time  you  faw  Mr.  Oates  at  the  time  you  fpeak 
of,   was  it  in  April  or  May  ? 

L.  C.  y.  He  fwore  it  was  the  beginning  of  May. 
Butler.  To  the  beft  of  my  knowledge  it   was 
the  beginning  of  May. 

Mr.  Sol.  Gen.  Who  did  you  tell  firft,  that  there 
was  Mr.  Oates  at  that  time  ? 
Butler.  I  told  it  Mrs.  Mayo. 
Mr.  Sol.  Gen.  Confider,  Friend,  what  you  fay 
now,  you  are  upon  your  Oath,  and  confider  what 
you  faid  at  the  former  Trial,  when  you  were  up- 
on your  Oath  too. 

Oates.  Pray,  my  Lord,  I  defire  my  WitneflTes 
may  be  examined  without  Threatnings. 

L.  C.  y.  It  is  not  a  Threatning,  it  is  an  Admo- 
nition not  to  go  beyond  the  Truth. 

Mr.  Sol.  Gen.  Be  lure  you  be  in  the  right  in  what 
you  fay,  and  now  I  afk  you  upon  your  Oath,  when 
was  the  firft  time  you  faw  Mr.  Oates  when  he 
came  in  that  Difguife  you  fpeak  of? 
Butler.  I  told  you  it  was  in  May,  Sir. 
Ml-.  Sol.  Gen.  How  far  in  May,  confider  well 
what  you  fay. 

Butler.  To  the  beft  of  my  Remembrance,  ic 
was  the  beginning  of  May. 

Mr.  Sol.  Gen.  Do  you  think  it  was  within  a  Week, 
or  the  firft  ten  Days  of  May  ? 

Butler.  I  cannot  tell  that,  as  well  as  I  remem- 
ber,  it  was  the  beginning  of  May. 

Mr.  Sol.  Gen.  When  you  faw  him  firft  in  May, 
who  elfe,  as  you  remember,  was  by  ? 
Butler.  Mrs.  Mayo. 
Mr.  Sol.  Gen.  And  no  body  elfe  ? 
Butler.  Yes,  one  Benjamin  Turhet,  who  is  fince 
dead. 

Mr.  Sol.  Gen.  But  confider  your  Oath,  Friend, 
once  more,  and  recolleft  yourfelf ;  Do  you  fwear 
pofitively  Mrs.  Mayo  was  by,  and  did  fee  him  at 
the  fame  time? 

Buller.  I  fliw  her  look  out  of  the  Window  into 
the  Yard,  and  I  believe  fhe  did  fee  him. 

Mr.  Sol.  Gen.  Well  then,  let  us  examine  her 
Evidence  and  yours  together,  and  fee  how  they 
agree. 

Oates.  My  Lord,  thefe  are  not  Queftions  tend- 
ing to  fatisfy  the  Jury  at  all,  as  to  the  Point  in 
queftion. 

L.  C.y.  Are  they  not  ?  methinks  they  are,  what- 
foever  you  think. 

Oates.  After  fix  Years  time,  to  aflc  fuch  poor 
ignorant  People  fuch  trifling  Queftions  ! 

L.  C.  y.  Pray,  Sir,  be  contented,  and  let  the 
King's  Counfel  examine  the  Witnefles. 

Oates.  My  Lord,  he  fays  I  was  here  in  May^ 
that's  enough. 

L.  C.  y.  Well,  Sir,  I  know  what  he  fays. 
Mr.  Sol.  Gen.  And  you  fliall  hear  Mr.  Oates,  how 
your  Witnefles  agree. 
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L.  C.  J.  Go  on,  Mr.  Sollicitor,  and  do  you  fic 
ftiU   and  be  quiet. 

Mr.  Sol.  Gen.  Then,  my  Lord,  I  would  afk  him 
this  Queftion  more  i  the  firft  time  you  iaw  Oates 
come  to  Sir  Richard  Barker's,  what  Habit,  pray 
you,  was  he  in  ? 

Butler.  He  was  in  a  Difguife. 

Mr.  Sol.  Gen.  Ay,  what  Difguife  ? 

Butler.  He  had  a  white  Hat  flapping  over  his 
Ears  ;  his  Hair  cut  fhort,  clofe  to  his  Ears,  anp 
a  grey  fhort  Coat. 

Mr.  Sol.  Gen.  Had  he  never  a  Perriwig  on  ? 

Butler.  No,  his  Hair  was  cut  fliort  to  his 
Ears. 

Mr.  Hanfes.  Was  he  in  fuch  a  Difguife,  that  a 
Man  might  not  ordinarily  kjiow  him,  that  had 
known  him  before  ? 

Butler.  Truly,  my  Lord,  I  did  not  know  him 
when  he  firft  came  in,  till  he  fpoke  to  me,  and 
afked  me,  how  do  you,  John  ?  and  then  I  recol- 
k(fl:ed  who  he  was,  that  it  was  Mr.  Oates. 

Mr.  Sol.  Gen.  Was  he  always  in  the  fixme  Habit, 
when  he  came  thither  ? 

Butler.  The  next  time  he  came  he  had  a  Cin- 
namon-coloured Suit,  and  a  long  black  Perriwig 
that  was  curl'd  down  thus  far,  and  a  black  Hat, 
with  a  green  Ribbon  and  green  Cuff-firings  about 
his  Wrifts. 

L.  C.  y.  Did  you  ever  fee  Oaies  dine  there  ? 

Butler.  Yes,  I  did. 

L.  C.  J.  When  was  that  ? 

Butler.  After  my  Mafler  came  home  from  Put- 

L.  C.  J.  Who  was  there  befides .-' 

Butler.  One  Sir  William  'Thurrel  ^.n.6.  Madam 
Sl)urrel. 

L.  C.  J.  How  often  did  he  dine  there .'' 

Butler.  Several  times. 

i.  C.  J.  Who  elfe  was  there  ? 

Butler.  My  Mafler  and  his  Daughter, 

L.  C.  J.  And  who  elfe  ? 

Butler.  Mrs.  Mayo. 

L.  C.  y.  What  is  become  of  your  Mafler's 
Daughter  .-' 

Butler.  I  beg  your  pardon  for  that,  my  Lord, 

L.  C.  y.  WJiere  is  fhe,  Man  ? 

Butler.  She  is  at  home,  I  fuppofe. 

L.  C.  y.  What  dofl  thou  beg  my  pardon  for 
then  ? 

Butler.  My  Lord,  I  call  to  mind  fhe  did  not 
dine  with  them. 

L.  C.  y.  Did  flie  dine  at  any  time  with  him 
there .'' 

Butler.  Yes,  I  remember  feveral  times  ;  but  not 
then. 

L.  C.  y.  When  did  you  fee  your  Mafler's  Daugh- 
ter lafl.?  ^ 

Butler.  I  have  not  feen  her  this  Quarter  of  a 
Year.  ^ 

L.  C.  y.  Where  is  fhe  now  ? 

Butler.  At  home  at  Putney,  my  Lord,  I  be- 
lieve, 

L.  C.  y.  And  fhe  was  feveral  times  there  when 
he  din'd  there  ? 

Butler.  Yes,  fhe  was  at  home. 

L.  C.y.  Did  Mrs.  Mayo  fee  him  at  Dinner 
there  ? 

Butler.  Yes,  I  believe  fhe  did. 

L.  C.  y.  How  often  did  he  dine  there  about  tjiis 
time  you  fpeak  of? 

Butler.  Several  times. 

L.  C.  J.  Do  you  think  feven  times  } 
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Butl'r.  I  do  think  he  might  have  din'd  there 
liiven  times. 

L.  C.  y.  Did  he  more  than  feven  times,  do  vou 
think  !>  ^ 

Butler.  I  cannot  number  how  many  times  it 
was. 

L.  C.  y.  Now  come  in  Mrs.  Mayo  again. 

Mrs.  Mayo.  Here  I  am,  my  Lord. 

L.  C.  y.  Mrs.  Mayo,  give  me  leave  i^  afk  ^q^ 
a  Queftion  or  two. 

Mrs.  Mayo.  Yes,  my  Lord,   what  you  pl-afe 

L.  C.y,  You  fay  (if  I  do  not  mif- remember  • 
if  I  do,  I  beg  your  pardon,  and  you'll  cor- 
reft  me)  a  Week  b  May  was  the  firft  time  you 
faw  Mr.  Oates,  and  that  was  at  Sir  Richard  Bar- 
ker's, 

Mrs.  Mayo.  I  think  it  might  be  about  the  be- 
ginning of  May, 

L.  C.  y.  Had  he  been  in  the  Houfe  before .'' 

Mrs.  Mayo.  Not  at  that  time  that  I  know  of, 
but  as  they  told  me. 

L.  C.  y.   Who  told  you  ? 

Mrs.  Mayo.  That  Coach-man  there,  yohn  Butler , 
and  one  Benjamin  who  liv'd  in  the  Houfe. 

L.  C.  y.  Then  you  did  not  fee  him  the  firft 
time  he  came  ;  what  fay  you,  Butler  ? 

Butler,  She  did  fee  him  out  of  the  Window  in 
the  Yard, 

L.Cy.  Well,  let  that  pafi  then:  come  Pll 
afk  you  another  Queftion  upon  your  Oath,  How 
often  have  you  feen  him  dine  there  ? 

Mrs.  Mayo.  I  faw  him  dine  that  time  that  I 
fpoke  of. 

L.  C.y,  Did  not  he  dine  there  above  once  ? 

Mrs,  Mayo.  No,  he  did  not. 

L.  C.  y.  What  fay  you,  Butler  ? 

Butler.  He  did  dine  there  fevaral  times  with 
them. 

L,  C.  J.  Then  one  of  you  two  muft  be  mifla- 
ken,  I  am  fure. 

Oates.  My  Lord,  if  your  Lordfhip  would  pleafe 
to  give  me  leave  to  fpeak,  I  would  let  it  right. 

L.  C,  y.  Good  Sir,  let  them  i'et  themfelves  right 
if  they  can,  we   need  none  of  your  Inftruftions. 

Oates.   My  Lord,   I  defire  ■ 

L,  C.  y.  Why,  how  now ;  pray.  Sir,  be  at 
quiet,  Mrs.  Mayo,  pray  what  Habit  had  Oates 
when  you  faw  him  firft  ? 

Mrs.  Mayo.  He  was  in  a  grey  Hat  and  a  grey 
Coat. 

L.  C.  y.  Was  his  Hair  fhort  or  long  ? 

Mrs.  Mayo.  He  had  on  a  kind  of  a  fhort  Wigg. 

Mr,  Sol.  Gen.  Are  you  fure  it  was  a  Wigg  ? 

yivs.Mayo.  Yes,  a  kind  of  a  brown  Perriwig. 

L.  C.y.  And  he  fays  his  Hair  was  cut  fhort  to 
his  Ears. 

Oates.  Thefe  things  are  very  lean  ftufF  to  perjure 
a  Witnefs  upon. 

Mr.  Sol.  Gen.  When  he  came  the  fecond  time« 
what  Clothes  had  he  on  ?  ,     - 

Mrs.  Mayo.  Afterwards  he  came  in  black 
Clothes  and  a  long  Perriwig. 

Mr.  Hanfes.  What  coloured  Perriwig  was  that, 
a  black  or  a  white  one .'' 

Mrs.  Mayo.  Not  a  black,  but  a  brown, 

Mr.  Sol.  Gen.  You  fay  it  was  long. 

Mrs.  Mayo.  Longer  than  his  other,  yet  not  very 
long  neither, 

L.  C.  J.  Here  are  I  know  not  how  many  Gontra- 
diftions  in  thefe  WitnefTes  Tellimonies.  ; 

Oates.  Truly,  my  Lord,  I  do  not  find  in   the- 

Examination  of  the  St.  Omen  WitneJles,  vou  were. 

F'2  ■  fo 
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fo  ftrift,  or  bore  half  fo  hard  upon  them,  as  you 
»  do  upon  my  Witnefles ;  what  does  it  fignify,  my 

Lord,    whether    the  Wigg  were  long  or    Ihort, 
black  or  brown  ? 

L.  C.  J.  We  have  no  other  way  to  deteft  Perju- 
ries, but  by  thefe  Circumftances  •,  and  'tis  the  Duty 
of  a  Judge  to  enquire  into  all  Particulars  ;  as  in  a 
Controverfy  about  Words,  were  they  fpoken  in 
Latin  or  in  Eriglijh,  and  fo  to  all  Places  and 
Poftures  of  fitting,  riding,  or  the  like  ;  as  you 
know  the  Perjury  of  Che  Elders  in  the  Cafe  of  Su- 
fanna,  was  by  their  different  Teftimony  in  particu- 
lar Circumftances  difcovereed. 

Oales.  My  Lord,  I  will  afk  her  but  one  fhort 
Queftion  ;  by  the  Oath  you  have  taken,  Mrs.  Mayo, 
to  I'peak  the  Truth,  the  whole  Truth,  and  nothing  but 
the  Truth,  as  you  expeft  the  Face  of  God  with  Com- 
fort in  another  World  ;  did  you  lee  me  at  Sir  Ri- 
chard Barker's  at  any  time  in  May  78  ?  the  May 
before  the  Plot  was  difcovered,  for  that  is  the  main 
Queftion. 

Mrs.  Ma\o.  Yes,  I  did,  and  I  fpeak  nothing 
here,  but  wlut  I  fpeak  as  in  the  Prefence  of  the 
Lord. 

L.  C.  J.  Prithee,  Woman,  doft  thou  think  we 
afic  thee  any  thing  that  we  think  thou  doft  not 
fpeak  in  the  Prefence  of  the  Lord  ?  We  are  all  of 
us  in  the  Prefence  of  the  Lord  ahvays, 

Mrs,  Mayo.  And  fhall  anfwer  before  him  for  all 
that  we  have  done  and  laid,  all  of  us,  the  proudeft 
and  the  greateft  here. 

L.  C.  y.  But  I  would  not  have  fo  much  to  anfwer 
for,  as  thou  haft  in  this  Bufinefs,  for  all  the  World. 

Mr.  Sol.  Gen.  Well,  we  have  done  with  her  now, 
fhe  may  go  away, 

L.  C.  J.  Where  does  fhe  live  now  ? 

Cryer.  Mrs.  Mayo,  where  do  you  live  now  ? 

Mrs.  Mayo.  In  Leaden-hall-ftreet,  my  Lord. 

L.  C.  y.  When  did  you  fee  Sir  Richard  Barker*s 
Daughter  ? 

Mrs.  Mayo.  About  a  Fortnight  ago. 

L.  C.  y.  Where  ? 

Mrs.  Mayo.  In  Barbican,  in  London. 

L.C.y.  Do  you  live  withS'ir Richard  Barkernow  ? 

Mrs.  Mayo.  I  do  not  live  with  him  now. 

L.C.y.  Did  his  Daughter  ufe  to  be  at  the  Ta- 
ble at  Dinner  ? 

Mrs.  Mayo.  She  was  often  in  the  Country,  my 
Lord. 

L.  C.  y.  Did  Ihe  eat  at  his  Table  at  that  time 
when  Oates  was  there  ? 

Mrs.  Mayo.  I  am  not  able  to  fay  whether  fhe 
did  or  not  -,  fhe  ufed  to  be  in  Jff^ales  at  Sir  'Tho?nas 
Mlddleton's  fometimes,  and  with  Madam  Thurrel 
her  Aunt,  who  was  her  Mother's  Sifter,  and  her 
two  Daughters. 

L.  C.  y.  In  IVales,  doft  thou  fay,  where  ? 

Mrs.  Mayo.  My  Lord,  in  your  own  Country, 
at  one  Dr.  Cocket's  ;  1  know  your  Lordfhip,  tho' 
your  Lordfliip  does  not  know  me. 

L.  C.  y.  I  am  very  glad  of  it,  good  Woman  ; 
but  prithee  did  ever  Sir  Richard  Barker  dine  with 
Mr.  Oates  ? 

Mrs.  Mayo.  I  cannot  fiy  he  did,  he  went  to  and 
fro. 

L.  C.  y.  Well,  have  you  any  more  Witneffes  ? 

Oates.  Cryer,  call  Philip  Page. 

Cryer.  Here  he  is.  Sir. 

Oates.  Pray  fwear  him.  {Which  was  done.)  Pray 
be  pleas'd  to  give  my  L.ord  and  the  Jury  the  beft 
account  you  can  of  my  being  in  Town,  But, 
Mr.  Page^  the  Queftion  that  I  firfl   alk  you,  is, 


whether  I  was  here  in  April  or  Mas,  and  in  what 
Year  it  was  that  you  did  fee  me  at  your  Mafter's 
Houfe  ? 

L.  C.  y.  When  did  you  fee  Mr.  Oates  at  your 
Matter's  Houfe  ?  You  mean  Sir  Richard  Barker 
to  be  his  Mafter,  I  fuppofe. 

Oates.  Yes,  my  Lord. 

L.  C.  y.  What  do  you  fay  to  it  ? 

P.ige.  Truly,  I  cannot  be  pofitive  to  the  Year, 
but  to  the  beft  of  my  Remembrance  it  was  78. 

Oates.  Pray  tell  my  Lord  and  the  Jury  fome 
Circumftances  in  that  Year  that  did  happen  to  you, 
that  makes  you  believe  it  was  78, 

Page.  Sir,  I'll  give  you  the  beft  Satisfaftion  I 
can  to  the  beft  of  my  {knowledge ;  he  came  to  Sir 
Richard  Barker's  one  Evening,  and  there  he  en- 
quired for  Dr.  Tongue:  He  was  in  a  Difguife,  in  a 
light-colour'd  Coat,  fomething  like  to  Frize,  but 
it  was  not  Frize  ;  the  Term  that  they  give  it,  I 
cannot  fo  readily  tell.  He  had  his  Hair  cut  fhort, 
almoft  to  his  Ears,  and  he  had  a  broad-brim'd  Hat 
on,  and  a  fmall  Stick  in  his  Hand,  walking  melan- 
choly about  the  Hall :  I  happening  to  be  the  firft 
body  he  met  with,  as  I  fuppofe,  he  afk'd  me  if 
Dr.  Tongue  was  within,  I  told  liim  no,  I  had  not 
feen  him  of  a  confiderable  time.  He  then  afk'd  me 
where  Sir  Richard  Barker  was  ?  I  told  him  he  was 
ill  now  at  Putney.  Says  he,  when  will  he  be  here? 
I  told  him,  I  could  not  tell, 

L.  C.  y.  Did  he  fee  any  body  there  but  you  ? 

Page.  That  I  cannot  tell,  my  Lord  ;  not  that  I 
know  of, 

L.  C.  y.  What  time  of  the  Year  was  it  ? 

Mr,  At.  Gen.  And  what  Month  ? 

Page.  What  Year  and  what  Month  it  was,  I  am 
not  able  to  fay,  my  Lord. 

L.  C.  y.  What  became  of  him  after  that  ? 

Page.  He  went  out  of  our  Gates  then.  Sir ;  he 
was  walking  up  and  down  melancholy,  and  not 
finding  any  one,  as  I  fuppofe,  to  anfwer  him,  he 
continu'd  walking  in  the  Patients  Hall,  where 
they  ufed  to  wait  on  Sir  Richard  Barker,  that  came 
to  difcourfe  with  him  about  Phyfick  -,  and  upon 
my  Anfwer  to  his  Queftion,  he  went  away. 

L.  C.  y.  Did  you  ever  fee  him  any  other  time 
near  to  that  time  ? 

Page.  No,  I  did  not. 

L.  C.  y.  Did  you  ufe  to  wait  at  Table  ? 

Page.  No,  I  did  not. 

L.  C.  y.  What  Service  were  you  then  engaged  in 
at  Sir  Richard  Barker's  ? 

Page.  I  made  up  the  Phyfick,  my  Lord. 

L.  C.  y.  Did  you  not  acquaint  the  Coachman, 
nor  Mrs.  Mayo,  nor  Sir  Richard  Barker  with  it  ? 

Page.  I  think  Sir  Richard  Barker  was  in  Town 
foon  after,  and  I  did  acquaint  him  with  it. 

Oates.  But  can't  you  tell  what  time  this  is.  Sir  ? 

Page.  I  can  fay  no  other  than  I  have  faid  •,  I  be- 
lieve it  was  in  78. 

L.  C.  y.  Was  this  in  yme,  ydy,  or  May,  or 
when  .'' 

Page.  I  cannot  fay  punftually  what  Month  it 
was,  my  Lord  ;  but,  to  the  beft  of  my  Knowledge 
and  Remembrance,  it  was  in  the  Beginning  of 
May. 

Oates.  Had  not  your  Mafter  a  Patient  at  IJling- 
ton  at  that  time,  that  was  fick  of  a  Fever  ? 

Page.  Yes,  he  had. 

Mr.  yuft.  Withins.  Why,  would  Mr.  Oates  have 
give  the  Patient  Phyfick    ? 

Page.  No,  my  Lord,  but  'twas  about  that  time 
that  the  Patient  was  under  my  Matter's  Cure. 

Oates. 
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Oatcs.  Indeed  the  St.  Oiners  Men  do  fwcar 
thorough-ftitch,  but  my  honeft  Witnefles  are  cau- 
tious, it  being  fo  long  ago  ;  and  he  that  is  a  Mi- 
nifter  of  the  Church  oi  England  (as  they  fay)  fpeaks 
to  a  very  Day,  upon  a  much  (lighter  Circumftance. 
Pray  call  Mr.  fVil/ia;n  tValker. 

Cryer.  Here  he  is. 

Oates.  Swear  him.  {Which  was  done.)  Be  pleas'd. 
Walker,  to  give  my  Lord  to  underftand,  when 
'twas  you  faw  me  here  in  London  in  Difguife,  and 
•when  it  was  you  fwore  fix  Years  agone  at  the  Old 
Bailey,  that  you  faw  me  here  in  London  :  Sir,  the 
time  in  Controverfy  is  this :  I  came  here  to  difcover 
a  Plot  of  the  Papills  againft  the  King's  Life  and  the 
Religion,  and  I  iwore 

L.  C.  J.  You  muft  not  afk  Queftions  in  that 
manner.  It  is  propereft  for  you  to  propofe  your 
Queftions  to  the  Court,  and  they  will  afk  the  Wit- 
neffes. 

Oates.  Then  I  will  not  afk  him,  but  propofe  it 
to  your  Lordfhip. 

L.  C.  J.  Ay,  propofe  what  Queftions  you  pleafe, 
and  if  they  are  fair,  I'll  afk  them. 

Oates.  Then,  my  Lord,  I  would  afk  Mr.  Walker 
this  Queftion  ;  when  'twas  he  met  me  with  a  Dif- 
guife, in  what  Year  and  what  Month  ? 

Mr.  Walker.  My  Lord,  I  have  been  interrogated 
in  former  Times  upon  this  Point,  fix  or  feven  Years 
ago  i  and  I  do  confefs  I  did  fee  the  Man,  and  met 
him  between  St.  Martin  s-Lane  and  Leicefter-fields  ; 
and  truly,  my  Lord,  I  think  I  may  fay  it  was  my 
Unhappinefs  to  meet  with  him  ;  for  I  have  had  a 
great  deal  of  Trouble  by  it  fince,  Subpoena  upon 
Subpoena,  Trouble  after  Trouble,  that  I  am  even 
weary  of  it ;  for  I  am  an  old  Man.  But  I  do  fay  I 
did  meet  him  at  that  end  of  the  Town,  between 
St.  Martin* s-Lane  and  Leicefter-fields  in  a  ftrange 
Difguife  ;  he  was  juft  like  a  Vagrant,  a  very  Raf- 
cal,  and  that's  true,  I  believe,  my  Lord. 

Mr.  At.  Gen.  Did  you  know  him  before  ? 

Mr.  Walker.  Yes,  or  I  had  not  known  him  then. 

L.  C.  J.  When  was  this  ? 

Mr.  Walker.  My  Lord,  I'll  tell  you  ;  my  Lord 
Chief  Juftice  Scroggs,  when  I  was  at  the  Old  Bailey, 
afk'd  me  if  I  knew  what  time  I  faw  him  thus  •,  faid 
I,  my  Lord,  'tis  almoft  a  Year  and  an  Half  fince 
I  faw  him  ;  and  I  being  an  old  Man,  little  thought 
it  worth  the  while  to  lay  up  the  particular  time  in 
my  Memory  :  but  I'll  caft  about  in  my  Thoughts 
to  make  the  beft  Conjefture  I  can  •,  for  now  I  will 
not  be  upon  my  Oath,    it  being  but  Conjediure. 

L.  C.  J.  But  now  you  are  upon  your  Oath,  re- 
member that,  Man. 

M.T.  Walker.  My  Lord,  I  am  fpeaking  what  I 
faid  to  the  Court  at  that  time. 

L.  C.  J,  Pray  do  not  tell  us  an  old  tedious  Story 
of  the  Queftions  and  Anfwers  in  the  Old  Bailey, 
but  mind  what  is  faid  to  you  here  •,  my  Queftion  is 
now,  what  time  you  faw  Oates  difguifed  between 
St.  Martin' s-Lane  and  Leicefter-fields,  as  you  fay 
you  did. 

Mr.  Walker.  My  Lord,  I  cannot  prefcribe  the 
time  ;  but  I'll  gucfs  as  near  as  I  can  with  the  beft 
probability,  and  that  is,  upon  this  Circumftance  •, 
when  I  went  forward  into  Leicefterfields,  in  the 
Court  before  the  Houfe,  I  faw  the  Elm-Trees 
budded  forth  as  big  as  an  Hazle-Nut  ;  fo  that  I 
did  conjedture  by  that  Token,  it  might  be  between 
Lady-day  and  the  latter  end  of  Ap-il ;  that  was  the 
time  as  near  as  I  could  guefs. 

L.  C.  J.  In  what  Year  was  it  ? 

Mr.  Walker.  I  cannot  very  well  tell  what  Year  it 
was.  I 
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L.  C.J.  Was  it  in  77  or  78? 

Mr.  Walker.  Truly,  my  Lord,  I  never  thought  it 
worth  fo  much  taking  notice  of,  to  fix  the  particu- 
lar time  in  my  Memory. 

Oates.  Whether  was  it  that  Year  the  Plot  was 
difcover'd,  or  the  Michadmas  following  ? 

Mr.  Walker.  I  cannot  tell  when  the  Plot  was 
difcover'd,  or  whether  it  be  found  out  yet  or  no. 

Oates.  But  was  it  the  Year  before  you  vfcre  exa- 
min'd  ? 

Mr.  Walker.  To  anfwer  you,  Mr.  Oates,  wnen  it 
was  exadlly,  I  cannot  fay  ;  truly  I  would  give  you 
the  beft  Satisfaftion  I  could,  and  do  you  as  much 
Right  as  I  would  do  myfelf.  I  think  if  that  time 
when  I  was  examin'd  were  in  77  or  78,  it  was  near 
a  Year  and  a  Quarter  before  I  did  fee  you. 

L.C.J.  Well,  what  can  you  make  of  this? 

Oates.  'Tis  not  to  be  fuppofed  he  is  a  very  willing 
Witnefs  ;  but  yet  he  fays,  'twas  a  Year  and  a  Quar- 
ter before  the  Trial  in  which  he  was  examin'd, 
which  muft  be  in  April  yd. 

L.  C.  J.  I  would  know  this  Queftion  of  you : 
Were  you  prefent  at  the  Old  Bailey,  when  the  five 
Jefuits  were  tried  ? 

Mr.  Walker.  I  was  there,  my  Lord. 

L.  C.  J.  Were  you  at  any  Trial  but  one  ? 

Mr.  Walker.  I  was  not  examin'd  at  any  time  but 
one. 

L.  C.J.  Have  you  any  more  Queftions  to  aflc  him  ? 

Mr.  Walker.  My  Lord  Chief  Juftice  that  then 
was,  did  afk  me,  if  I  knew  any  of  the  Prifoners  at 
the  Bar  ;  and  I  look'd  upon  all  of  them,  and  I  faid 
I  knew  not  either  of  them. 

Oates,  Pray,  my  Lord,  afk  him  whether  he  was 
not  produc'd,  when  the  St.  Omers  Men  were 
produc'd,  and  gave  his  Evidence  as  to  my  being  in 
Town  at  that  rime. 

L.  C.  J.  He  hears  the  Queftion,  let  him  anfwer 
it, 

Mr.  Walker.  I  am  not  able  to  anfwer  you,  be- 
caufe  you  put  feveral  Queftions  together  ;  but  this 
I  fay,  I  was  never  examin'd  but  once,  though  I 
have  been  fubpoena'd  often,  to  my  great  Torment 
and  Trouble. 

Oates.  Did  you  give  Evidence  at  that  Trial, 
that  you  faw  me  m  April  y8  ? 

Mr.  Walker.  I  teftified  that  I  faw  you,  and  by 
fuch  Circumftances,  it  muft  be  about  fuch  a  time 
as  well  as  I  could  fuggeft ;  but  I  could  not,  nor 
cannot  fpeak  pofitively. 

Oatcs.  Now,  my  Lord,  I  fiiall  go  on  to  another 
Part  of  my  Evidence,  and  call  fome  other  Wit- 
nefTes ;  and  firft  of  all,  I  come  to  Mr.  Serjeant 
Maynard,  and  I  defire  he  may  be  fwom. 

[Which  was  done. 

L.  C.  J.  What  do  you  afk  my  Brother  Maynard  ? 

Oates.  I  call  Mr.  Serjeant  Maynard  to  give  an 
account  of  the  Proceedings  of  the  Houfe  of  Com- 
mons upon  my  Difcovery  of  the  Popiih  Plot, 

L.  C.  J.  We  will  not  admit  that  to  be  any  Evi- 
dence at  all ;  nor  can  it  be  by  Law. 

Oates.  My  Lord,  Mr.  Serjeant  Maynard  was 
one  of  the  Committee  of  the  Houfe  of  Com- 
mons that  managed  the  Impeachment,  and  can 
give  an  account  of  the  Evidence  and  Records  that 
were  produced  at  the  Trial  of  the  late  Vifcount 
Stafford. 

Mr.  Serj.  Maynard.  I  know  nothing  truly,  nor 
can  remember  any  thing  of  it  now. 

L.  C.  J.  He  fays  he  remembers  nothing. 

Mr.  Serj.  Maynard.  If  Mr.  Oates  had  told  me  be- 
fore-hand,   when   he  fubpoena'd  me,   what  time, 

and 
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and  what  particular  things  he  woukl  have  examin'd 
me  to,  probably  if  I  was  there,  I  have  Notes  that 
I  then  took  ;  but  I  can  never  fwear  to  my  Memory, 
tor  any  Caufe  fo  long  ago. 

Oaus.  My  Lord,  I  am  very  forry  Mr.  Serjeant 
Mayn^rd's  Age  fhould  fo  impair  his  Memory. 

L.  C.  J.  I  dare  fay,  you  are  not  more  forry  than 
he  is  for  his  Age. 

Oatei.  Well,  my  Lord,  I  cannot  help  it :  Tlicn 
I  defire  Mr.  Blane)  may  be  afk'd  whether  he  has  his 
NoKS  of  my  Lord  Stafford's  Trial. 

yir.Blaney.  No,  my  Lord,  I  have  them  not 
here  ;  Mr.  Oates  by  his  Ticket  of  his  Subpoena, 
defir'd  only  the  Notes  of  Irelandy  Wbitehread,  and 
L^Dighorn's  Trial. 

L.  C.  J.  But  I  muft  tell  you,  Mr.  Oates,  if  thofe 
Notes  were  here,  they  could  be  of  no  ufe  to  you, 
without  the  Record  of  my  Lord  Stafford's,  Aa.t- 
tainder  •,  if  you  afk  any  thing  upon  another  Trial, 
you  muft  produce  firll  the  Record  of  that  Trial, 
and  then  you  may  examine  to  what  was  given  in 
Evidence  at  the  Trial. 

Oates.  My  Lord,  it  is  of  Record  in  the  Houfe  of 
Lords. 

L.  C.  J.  But  that  we  are  not  to  take  notice  of, 
without  the  Record  be  brought  in  Evidence  before 
us  :  We  muft  go  according  to  the  Courfe  of  Law 
in  all  Cafes. 

Oates.  Then,  my  Lord,  I  muft  betake  myfelf  to 
another  Part  of  my  Defence  ;  and  that  is,  to 
prove  the  frequent  Attempts  made  to  baffle  the 
Difcovery  of  this  Popifti  Plot,  and  to  ftifle  the 
Murder  of  Sir  Edmundkiry  Godfrey,  and  to  fling  it 
upon  a  Proteftant  Peer. 

L.  C.  y.  But  that  is  no  Evidence  neither. 
Mr.  Juft.  Holloway.  Surely  that  is  very  collateral 
Evidence. 

L.  C.  J.  Nay,  it  is  no  Evidence  at  all  in  this 
Cafe;  we  muft  not  admit  of  any  fuch  Evidence  to 
be  given. 

Oates.  Good,  my  Lord,  if  this  had  not  been 
true,  which  was  fworn  by  Witnefles  that  had  dif- 
cover'd  the  Plot,  why  fliould  thefe  Men  appear  to 
fuborn  Witnefles  (and  they  have  been  convifted  of 
Subornation,  and  endeavouring)  to  baffle  the  Dif- 
covery, particularly  as  to  Juftice  Godfrey's  Death  .'' 

L.  C.  J.  Mr.  Oates,  I  muft  keep  you  to  Evi- 
dence that  is  proper  •,  we  are  upon  our  Oaths  to  go 
according  to  Law,  and  the  Jury  are  upon  their 
Oaths  to  try  this  Caufe  according  to  their  Evi- 
dence -,  and  we  are  bound  to  give  them  this  Ad- 
vice in  point  of  Law,  that  nothing  muft  weigh,  or 
have  any  Confideration  with  them,  that  you  offer, 
if  it  be  not  legal  and  proper  Evidence.  If  you  can 
fay  and  prove,  that  any  of  the  Witnefles  that  have 
been  produc'd  this  Day  againft  you,  have  been 
tamper'd  with ;  or  that  they  have  tamper'd  with 
any  of  the  former  Evidence,  that  is  a  good  Evidence 
againft  them  •,  but  it  muft  not  be  by  any  means  ad- 
mitted, that  the  Time  of  the  Court  be  taken  up, 
or  the  Jury  inveigled  by  that  which  has  not  a  na- 
tural Tendency  to  the  Bufinefs  before  us. 

Oates.  But  if  your  Lordfliip  pleafe,  this  Confult 
\n  April  78,  was  difcover'd  to  the  Houfe  of  Com- 
mons, among  the  other  Parts  of  the  Difcovery  of 
the  Treafons  of  feveral  Noblemen  and  Gentlemen : 
Now  upon  the  Difcovery  of  the  Plot,  I  defire  that 
I  might  give  in  Proof  the  Proceedings  of  the  Houfe 
of  Commons. 

L.  C.  J.  No,  no,  you  cannot. 
Oates.  Pray,  my  Lord,  is  not  the  Journal  of  the 
Houfe  of  Commons  Evidence  ? 


L.  C.  J.  No,  we  fl\y  it  is  not  at  all. 
■   Oates.  Is  that  the  Opinion  of  the  whole  Court, 
my  Lord  ? 

L.  C.  y.  Yes,  undoubtedly,  there  is  no  Quellion 
of  ir.  .   ,  ■ 

Oates.  Is  any  Record  of  the  Houfe  of  Lords 
Evidence  ? 

L.  C.  y.  Yes,  I  tell  you  it  is,  and  that  becaufe 
it  is  a  Record  ;  but  there  is  a  vaft  Did'erence  be- 
tween the  Records  of  the  Houle  of  Lords,  and  die 
Journals  of  the  Houfe  of  Commons. 

Oates.  The  Journals  have  been  delivcr'd  in  as 
Evidence  before  now. 

L.  C.  y.  1  cannot  tell  what  they  have  been,  but 
I  am  fure  they  ought  not  to  be,  and  whatever  they 
have  been  elfewhere,  they  cannot  be  here  ;  and  I'll 
tell  you  a  plain  Reafon  for  it,  bccaufe  they  have 
notfo  much  Power  in  the  Houfe  of  Commons,  as 
to  give  an  Oath :  But  the  Houfe  of  Peers  is  a 
Court  of  Record,  and  therefore  their  Proceedings 
are  Evidence,  as  the  Proceedings  of  the  King's^ 
Bench  here,  or  any  Court  of  Record  are. 

Oates.  Then,  my  Lord,  if  that  part  of  my  Evi- 
dence be  over-rul'd,  before  I  come  to  fum  up  my 
Evidence,  I  defire  to  off^er  this  thing :  My  Lord, 
I  can  produce  feveral  Members  of  the  Houfe  of 
Commons  in  the  feveral  Parliaments,  that  can  re- 
member how  they  proceeded  againft  the  Lords  in 
the  Tower,  and  the  Popifti  Traitors  upon  my  Dif- 
covery, and  what  Credit  I  had  in  the  Houfe  of 
Commons  ;  will  that  be  Evidence,  pray  my 
Lord  ? 

L.  C.  y.  No,  it  will  not,  if  you  will  produce 
any  one  that  you  told  this  to  before  the  publick 
Difcovery,  that  may  be  Evidence  fuch  as  it  is,  and 
is  often  allow'd  ;  but  what  the  Houfe  of  Commons 
did  upon  the  Difcovery,  that's  not  any  Evidence 
at  all. 

Oates.  Then,  my  Lord,  fuppofe  I  can  prove, 
that  I  gave  an  early  and  timely  Account  to  any  of 
the  Houfe  of  Lords  of  this  Confpiracy,  and  did  ac- 
quaint them  with  the  Coni'ult  in  Ajrilzs  Part  of  it ; 
I  defire  to  know  whether  in  producing  any  of  thofe 
Lords,  I  fhall  give  that  which  is  Evidence. 

L.  C.  y.  Call  whom  you  will  that  you  told  any 
thing  to,  that  is  a  fort  of  Evidence,  I  tell  you. 
Oates.  Then  I  call  my  Lord  of  DevoJ/JJjire. 
L.  C.  y.  Here  is  my  Lord  of  DevonJJme. 
Oates.  My  Lord,  I  beg    your   pardon    for  the 
trouble  I  put  your  Lordfhip  to  ;  but  your  Lord- 
fliip  fees  the  Necefflty  of  it :  It  is  for  the  Juftifica- 
tion  of  the   Truth,  to  which  I  will  give  my  Blood 
for  a  Seal  if  I  be  call'd  to  it, 

L.  C.  y.  My  Lord  of  Devor/Jhire,  your  Lordfhip 
muft  be  fworn.  [JVhkb  was  done. 

Oates.  Will  your  Lordfhip  pleafe  to  acquaint  the 
Court  and  the  Jury  (your  Lordfhip  being  at  that 
time  a  Member  of  the  Commons  Houfe)  what 
Account  I  gave  thereof  this  particular  Confult  (to 
keep  to  that  Point  that  is  here  in  queftion)  before  the 
Court  this  Day,  and  with  what  Credit  I  was  received 
in  all  thefe  Parliaments  ;  for  my  Credit  and  the 
Credit  of  the  Parliament  is  now  in  queftion. 

Earl  of  Devonfhire.  My  Lord,  all  I  can  fay  to  it 
is  this ;  you  Mr.  Oates  gave  a  long  Account  of  a 
Confult  and  Confpiracy  among  thejefuits:  But  I 
cannot  remember  any  Particular,  itislb  long  ago. 

L.  C.  y.  Every  body  knows  this,  you  gave  a 
long  Narrative  into  the  Houfe  of  Commons  and 
Houfe  of  Lords  too. 

Oates.  Ay,  and  it  was  a  true  one  ;  but  my.  Lord 
of  DiVonfh'tie,    I  defire  your  Lordlbip  would  be 
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pleafed  to  give  the  Court  and  the  Jury  an  Account, 
with  what  Credit  I  was  received  in  thofe  three  Par- 
liaments your  Lordfhip  fat  as  Member  in. 

Earl  of  Devonjhire.  I  remember  that  the  two 
fVeJlminfier  Parliaments  after  the  Long  Parliament, 
were  fo  Satisfied  with  the  Difcovery,  that  they  pafled 
a  Vote  in  the  Houfe  of  Commons 

L.  C.  y.  The  Votes  of  the  Houfe  of  Commons 
are  no  Evidence  at  all. 

Oates.  They  fhow  what  Opinion  the  Parliament 
was  of. 

£.  C.  J.  Many  Votes  that  have  been  made  of 
late,  I  hope  will  neither  be  Evidence  for,  nor  put 
in  practice  again. 

Ear!  of  Devonjhire.  My  Lord,  it  is  well  known 
to  all  the  World  the  Vote  I  fpeak  of. 

L.  C.  J.  Nay,  my  Lord,  I  fpeak  not  to  your 
Lordfhip  ;  for  we  all  know  thofe  Votes  that  I  fpeak 
of  were  not  according  to  your  Lordfhip's  mind  : 
But  we  only  fay  thus  in  general,  that  becaufc  the 
Houfe  of  Commons  cannot  give  an  Oath,  therefore 
what  is  done  there,  is  not  an  Evidence  here,  or  in 
any  Court  of  Record. 

Oates.  But,  my  Lord,  that  I  muft  urge  ;  I  do  per- 
ceive that  in  the  time  of  Parliament,  and  during 
the  fitting  of  the  Houfe  of  Commons,  Votf  ■  have 
been  brought  in  as  Bars  to  the  Proceedings  of  Infe- 
rior Courts ;  and  this  Court  does  not  look  upon 
itfelfas  fi.iperior  to  the  great  Court  of  Parliament : 
and  then  if  they  may  be  brought 

L.  C.  J.  which  they  cannot  be,  nor  never  were, 
nor  I  am  fure  ought  to  be  ;  nor  I  hope  never  will  be 
as  long  as  there  is  any  Juftice  in  the  Nation. 

Oates.  But,  my  Lord,  you  will  allow  the  Records 
of  the  Houfe  of  Lords  to  be  Evidence? 

L.  C.  J.  Yes,  I  tell  you,  I  will,  and  for  that 
reafon,  becaufe  they  are  Records  out  of  a  Court  of 
Record :  An  Order  of  Court-Baron  is  no  Evidence, 
becaufe  it  is  no  Court  of  Record  ;  but  a  Judgment 
of  a  Court-Leet  is  Evidence,  becaufe  it  is  a  Court  of 
Record ;  and  there's  the  difference. 

Oates.  My  Lord,  I  call  in  the  next  place  my 
Lord  of  ^nglefey,  if  he  be  in  Court. 

L.  C.  y.  No,  he  is  not  here. 

Oates.  Pray,  will  you  give  me  leave  to  call  my 
Lord  Keeper  then  ? 

L.  C.  y.  See  in  the  Court  of  Chancery,  whether 
my  Lord  Keeper  be  there. 

Cryer.  No,  my  Lord,  he  is  not ;  he's  gone. 

Oates.  He  was  fubptena'd,  my  Lord,  and  I  can 
have  Affidavit  made  of  it :  He  was  a  material  Wit- 
nefs  for  me. 

L.  C.  y.  I  cannot  help  it ;  he  is  not  here. 

Oates.  Pray  call  my  Lord  Chief  Baron. 

L.  C.  y.  Go  one  of  you  into  the  Exchequer,  and 
fee  if  my  Lord  Chief  Baron  be  there,  and  tell  him, 
Mr.  Oates  calls  for  him  as  a  Witnefs. 

Oates.  And  Mr.  Juftice  Levinz. 

Cryer.  The  Courts  are  both  up  ;  and  they  are  all 
gone. 

Oates.  They  wertfuhpisna*d,  I  am  fure,  to  be 
here ;    well,  go  and  fee,  whether  they  are  or  no. 

L.  C.  y.  In  the  mean  time  do  you  call  fome  o- 
ther  Witneffes. 

Oates.  I  call  my  Lord  Chief  Juftice  Jowi. 

L.  C.  y.  The  Cryer  is  gone  to  look  for  the 
Judges. 

Oates.  Then  I  call  my  Lord  of  Clare. 

L.  C.  y.  Here  is  my  Lord  of  Clare. 

Earl  of  C/(jrf.  My  Lord,  I  can  remember  no- 
thing, it  h  fo  longtime  ago. 
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L.  C.  y.  My  Lord  of  Clare  fiiys,  he  can  remem- 
ber nothing. 

Oates.  I  only  call  my  Lord  of  Clare  to  af1<  !iim 
one  Queftion,  which  I  hope  his  Lordfhip  will  re- 
member. 

L.  C.  y.  Swear  my  Lord  of  Clare. 

[IVh'ub  was  dyne. 
Weil,  what  is  it  you  afk  my  Lord  ? 

Oates.  My  Lord  of  Clare-,  the  Queftion  I  would 
afl<  your  Lordfhip  is,  with  what  Credit  I  vv.is  re- 
ceived in  the  Houfe  of  Lords  upon  my  Difcovtry  ; 
and  that  you  will,  to  the  beft  of  your  Memory, 
give  my  Lord  and  the  Jury  an  Account,  how  the 
Houfe  of  Peers  proceeded  upon  my  E,vidence  ? 

Earl  of  Clare.  Truly,  my  Lord,  I  cannot  give 
any  Account,  it  is  of  fo  long  ftanding. 

Oates.  It  is  a  great  while  ago,  my  Lord,  and 
therefore  it  is  hard  meafure,  that  I  muft  be  brought 
to  tnis  Trial  fo  long  after. 

L.  C.  y.  If  it  be  a  long  time,  we  cannot  help  it : 
We  cannot  force  People  to  profecute  fooner  than 
they  will  do. 

Oates.  I  defire  Mr.  Baron  Gregory  may  be  called. 

L.  C.  y.  He  is  not  here,  but  lee  and  call  my 
Brother  Gregory  ;  I  hear  they  are  all  together  in  the 
Treafury. 

Oates.  Then  I  call  Mr.  JVilliatns,  that  was  Spea- 
ker in  the  Houfe  of  Commons. 

L.  C.  y.  Here  is  Mr.  IVilliams.      [He  -was  faoni. 

Oates.  I  defire,  Mr.  Williams.,  becaufe  you  were 
then  Speaker  of  the  Commons  Houfe  of  Parliament, 
you  would  be  pleas'd  to  tell  what  you  remember 
concerning  the  Credit  I  received  in  that  Parliament, 
in  which  you  were  Speaker,  upon  the  Difcovery  I 
made  of  the  Popifh  Plot ;  and  particularly  as  to 
the  Confult  of  Jefuits  to  kill  the  late  King  in  the 
Month  of  April  78? 

Mr.  IVilliams.  My  Lord,  my  Memory  is  never 
very  good  ;  but  efpecially  m  a  Cafe  that  is  at  fuch 
a  diftance  of  time,  and  which  confifts  of  fo  many 
Particulars  as  this,  I  mean  Mr.  Oates's  Difcovery. 
But  this,  my  Lord,  I  do  remember ;  lie  was  exa- 
min'd  at  the  Bar  of  the  Houfe  of  Commons,  and 
gave  a  long  account :  But  it  is  more  than  any  Man 
can  do,  to  tell  every  Particular  that  is  fiid  in  that 
Houfe. 

L.  C.  y.  Was  he  upon  his  Oath,  Mr.  fFillias/is, 
at  the  Bar  of  the  Houfe  of  Commons  ? 

Mr.  fVilliams.  My  Lord,  he  was  as  other  Men 
are,  that  are  examined  in  the  Houfe  of  Commons. 

L.  C.  y.  We  all  know  it  could  not  be  upon  Oath, 
they  have  not  Power  to  give  an  Oath. 

Mr.  JVilliams.  What  Reputation  he  was  of,  I 
cannot  fay  fo  well,  as  what  their  Proceedings  did 
teftify. 

L.  C.  y.  Nor  in  cafe  they  did  believe  him  never 
fo  much,  is  it  any  thing  to  this  Queftion ;  which 
is,  whether  he  fwore  true  or  falfe  at  Ireland's  Trial. 

Mr.  Williams.  My  Lord,  when  a  Perfon  is  brought 
to  the  Bar,  there  to  be  a  Wimefs  in  any  Caule, 
every  body  is  filent,  and  the  Witnefs  is  heard  what 
he  has  to  fay  ;  and  fo  was  Mr.  Oates.  Wiien  he  had 
done,  he  withdrew  ;  but  what  the  Opinion  of  the 
Houfe  was  upon  it,  I  muft  fubmit  to  their  Votes 
and  Refolutions. 

L.  C.  y.  Which  you  know,  Mr.  Williams,  are 
no  Evidence. 

Mr.  Williams.  That  I  muft  fubmit  to  tlie  Court. 

Oates.  I  defire  my  Lord  of  Clare  would  be  plea- 
fed  to  tell,  if  he  remembers,  what  Credit  the  Houfe 
of  Lords  gave  me  upon  my  Difcovery. 

Earl 
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Earl  o^  Clare.  My  Lord,  I  do  not  well  hear 
Mr.  Ojtes's  Queftion. 

Oales.  My  Lord,  my  Queftion  is  this.  When  I 
was  brought  to  the  Bar  of  the  Lords  Houfe,  whe- 
ther I  did  not  receive  the  Thanks  of  the  Lords 
Houfe  for  my  Difcovery  ? 

Earl  of  Clare.  Truly,  Sir,  at  the  beginning  of 
the  Difcovery  of  the  Popifli  Plot,  I  was  not  in 
Town,  nor  in  the  Houfe. 

L.  C.  y.  But  now,  Mr.  Oates,  I  hope  you  are 
fatisfied  by  the  Anfwer  that  is  given  by  your  own 
Witnefs,  that  what  is  done  in  the  Houfe  of  Com- 
mons, is  no  Evidence  -,  and  I  would  have  you  re- 
member that  is  the  Reafon  of  it,  becaufe  they  are 
no  Court  of  Record,  and  becaufe  they  cannot  fo 
much  as  give  an  Oath. 

Oales.  My  Lord,  I  fee  my  Lord  of  Huntingdon  is 
here;  and  though  I  did  not  fubpoena  hisLordfhip, 
nor  defign'd  to  have  troubled  him,  yet  being  here, 
I  defire  his  Lordfhip  would  give  an  account  what 
Credit  I  iiad  in  the  Houfe  of  Lords  upon  my  Dif- 
covery. 

L.  C.y.  Swear  my  Lord  of  Huntingdon. 

[JVhich  was  done. 
Earl  of  Huntingdon.  I  do  believe,  my  Lord, 
Mr.  Oates's  Difcovery  found  a  good  reception  in 
the  Houfe  of  Lords;  but  it  was  grounded  upon  the 
Opinion,  that  what  he  faid  was  true,  and  that  he 
was  an  honeft  Man  ■,  for  fo  the  Houfe  then  ac- 
counted him  to  be:  and  upon  this  it  was  their  Lord- 
fhips  gave  credit  to  his  Teftimony.  And  indeed 
had  the  matter  been  true,  it  was  of  high  impor- 
tance to  have  it  thoroughly  examined :  But  fince 
that  time  it  being  apparent  there  were  fo  many  and 
great  Contradiftions,  Falfities,  and  Perjuries  in  his 
Evidence,  upon  which  fo  much  innocent  Blood  hath 
been  Ihed ;  I  believe  a  great  many  Perfons  who 
were  conccrn'd  in  the  Trials  of  thofe  unfortunate 
Men,  are  heartily  afflided  and  forry  for  their  Ihare 
in  it :  And  I  do  believe  moft  of  the  Houfe  of  Peers 
have  altered  their  Opinion,  as  to  this  Man's  Cre- 
dit i  and  look,  upon  his  Evidence  as  I  do,  to  be 
very  falfe. 

L.C.J.  Do  you  hear  him,  Mr.  Oates? 
Oates.  No,  my  Lord,  I  do  not  very  well. 
L.C.J.    Then,   my  Lord  of  Huntingdo>i,    turn 
your  Face  to  the  Jury  -,  and  fay  what  you  faid  to  us 
over  again. 

[IVbich  his  Lord/hip  did  to  the  faine  effeH. 
Oates.  Very  well,  my  Lord. 
Mr.  Juft.  IVithins.  There's  your  Credit  with  the 
Houfe  of  Lords,  Mr.  Oates. 

Oates.  My  Lord,  I  call'd  you  in  to  anfwer  my 
Queftion,  as  to  fomewhat  that  is  paft,  and  not  to 
give  your  Judgment  how  you  are  inclined  to  believe 
now. 

L.  C.  J.  Nay,  but  with  your  Favour,  it  was  to 
declare  what  Opinion  the  Houfe  of  Lords  had  of 
you  i  and  he  fays  very  well,  and  that  this  is  in 
truth  the  fame  Anfwer  that  muft  be  given,  for  the 
Judges  and  the  Juries  that  tried  the  People  upon 
your  Evidence.  Says  my  Lord  oi Huntingdon.,  at  firft 
truly  I  did  believe  Mr.  O^/w  did  fwear  true,  and  he 
had  Credit  with  me,  and  fo  he  had  with  otiiers;  but 
now  upon  further  Examination  into  things,  and  in 
procefs  of  time  Difcoverics  have  been  made  of  the 
Truth,  and  that  what  he  fwore  is  falfe  ;  fo  that  now 
I  believe  in  my  Confcience  he  is  aclually  forfworn, 
and  has  drawn  innocent  Blood  upon  the  Nation ; 
and  no  body  will  believe  a  Word  he  fays. 

Oates.  Well,  my  Lord,  I  have  done  with  my 
Lord  oi  Huntingdon. 


Mr.  Juft.  pn thins.  And  he  has  done  with  you,  as 
I  perceive. 

L.  C.  J.  Yes,  truly,  metliinks  ye  fhake  hands, 
and  part  very  fiirly. 

Mr.  Juft.  HrJloivay.  There's  my  Lord  Chief  Ba- 
ron ;  what  f\y  you  to  him,  Mr.  Oates  ? 

L.  C.  J.   Is  my  L.ord  Chief  Baron  fworn  ? 

Cryer.  Yes,  my  Lord,  he  is. 

L.  C.  J.  Then  what  do  you  afk  liim  ? 

Oafes.  My  Lord,  I  call'd  your  Lordfliip,  becaufe 
your  Lordfliip  fit  as  a  Commiflioner  of  Oyer  and 
Tertniner  in  the  Old  Bailey,  at  Ireland,  IVhitebread 
and  Langhorn's  Trials  -,  and  that  which  I  call  your 
Lordfliip  for,  is  to  give  an  account  to  my  Lord 
and  the  Jury,  of  the  Satisfadlionyour  Lordfliip  re- 
ceived concerning  the  Fulnefs  and  Fairnefs  of  the 
Evidence  then  deliver'd  by  me  in  thofe  Trials  ? 

L.  C.  Baron.  My  Lord,  I  cannot  charge  my  Me- 
mory with  it. 

L.  C.  J,  He  fiys  he  cannot  remember. 

L.  C.  Baron.  No,  not  in  particular  •,  but  in  ge- 
neral I  remember  there  were  a  great  many  Perfons 
that  gave  Evidence  in  thofe  Trials  on  the  one  fide 
and  the  other  :  There  were  a  great  many  Perfons 
that  came  from  St.  Omers,  that  gave  Evidence  there 
of  Mr.  Oates  being  at  St.  Omers,  when  he  faid  he 
was  in  Town. 

Oates.  And  what  Credit  were  they  of,  at  that 
time,  pray,  my  Lord? 

L.  C.  Baron.  I  think  they  were  Perfons  of  very 
good  Credit  •,  they  were  Gentlemen  of  good  P'ami- 
lies  many  of  them. 

Oates.  Did  the  Jury  believe  them  at  that  time  ? 

L,  C.  Baron.  I  cannot  tell  what  the  Jury  did. 

L.  C.  J.  Nor  is  it  any  matter  at  all  what  they 
did :  But  I  would  aflc  you,  my  Lord,  but  one  Que- 
ftion ;  Have  you  heard  this  Evidence  that  has  been 
given  here  to-day  ? 

L.  C.  Baron.  No,  my  Lord,   I  have  not, 

L.  C.  J.  If  you  had,  I  would  then  have  aflced 
you,  whether  you  believe  him  now  or  not  ? 

L.  C.  Baron.  Truly,  my  L.ord,  I  never  had  any 
great  Faith  in  him,  I  do  affure  you,  as  to  my  felf. 

Mr.  Juft.  fVitbins.  You  hear  what  he  fiys,  Mr. 
Oates ;  you  had  never  any  great  Credit  with  him. 

Oates.  My  Lord,  I  am  not  at  all  concerned  at 
this  ;  I  value  my  felf  more  upon  my  own  Innoceiicy 
and  Integrity,  than  any  Man's  good  or  bad  Opinion 
whatfoever. 

L.  C.  J.   Ay,    your  Innocency  is  very  great  \ 

Oates.  Then,  my  Lord,  I  will  conclude  my  Evi- 
dence. 

Mr.  Jt.  Gen.  My  Lord,  before  Mr.  Oates  goes 
to  fum  up  his  Evidence,  we  have  fonie  other  Evi- 
dence to  give. 

L.  C.  J.  What  fay  you,  Mr.  Oa/es  ?  Will  you 
call  any  other  WitneflTes  to  this  Point  ? 

Oates.  My  Lord,  if  they  bring  any  other  Evi- 
dence, I  hope  I  may  have  my  turn  to  anfwer  it. 

L.  C.  J.  Ay,  truly,  if  they  bring  any  new  Evi- 
dence that  you  have  not  applied  to  already,  God 
forbid  tliat  you  fhould  not  be  heard  ;  but  if  it  only 
gives  an  Anfwer  to  the  Evidence  that  has  been 
given,  then  you  muft  not  retort  on  them  •,  for  they 
are  to  have  the  laft  Word  :  but  it  is  not  fit  withal, 
that  you  fliouldbe  denied  any  thing  that  is  neceffary 
or  really  of  advantage  to  you.  .'  ^.•_.     ''^ 

Oales.  If  they  offer  any  new  Evidence  to  my  Dlf- 
reputation,  the  Queftion  is,  whether  I  may  have  a 
time  allotted  me  to  make  my  D.-fence  againft  tluc 
Evidence,'' 
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for  Perjury. 


L.  C.  J.  Ay,  ay,  in  God's  name,  by  all  means. 
Mr.  At.  Gen.  Tiiis  is   the  iifualMcthod  of  Pro- 
ceedings -,   but  I  would  know  if  Mr.Oaiei  has  any 
tnore   WitneiTes   to  examine  to  this  Point,  that  he 
has  examin'd  to  already  ? 

Oates.  My  Lord,  I  think  I  have  no  further  Evi- 
dence at  prefent,  till  I  hear  what  they  further  fliy. 

Mr.  At.  Gen.  Then  may  it  plcafe  your  Lordihip, 
and  you  Gentlemen  of  the  Jury 

Oates.  I  hope  when  your  Lordfhip  fums  up  the 
Evidence,  you'll  remember  what  has  been  faid  by 
the  Witnerfes. 

L.  C.  J.  You  may  affure  your  felf,  I  will  remem- 
ber whatfoever  has  been  faid  on  the  one  fide  and 
t'other,  as  near  as  I  can  :  The  Gentlemen  of  the 
Jury  are  Men  of  Underflanding,  and  I  fee  they  take 
Notes,  and  Pll  give  them  all  the  AfTiftance  I  can. 

Oates.  Truly,  my  Lord,  I  have  fome  more  Wit- 
nefles  to  the  fame  purpofe,  if  your  Lordfhip  plcafe 
to  fpare  time  to  hear  them. 

L.  C.  J.  Ay,  ay,  we  fit  here  to  hear  the  Wit- 
nefies,  call  whom  you  will. 

Oates.  Is  my  Lord  Lovelace  here  ? 

L.  C.  y.  I  cannot  tell,  I  do  not  fee  him  here  -,  but 
you  did  call  my  Brother  Gregory,  there  he  is,  what 
fay  you  to  him  ? 

Oates.  Mr.  Baron  Gregory  was  Speaker  of  the 
Houfe  of  Commons  in  one  of  the  JVeJhmnfter  Par- 
liaments. 

L.  C.  J.  Swear  my  Brother  Gregory. 

[JVhich  was  done. 

Oates.  I  defire  your  Honour  would  be  pleafed  to 
give  this  Court  and  the  Jury  an  account,  you  being 
Speaker  of  the  Houfe  of  Commons,  what  Credit 
I  received  there  in  that  Houfe  upon  my  Difcovery 
of  the  Popifh  Plot  ? 

Mr.  Bar.  Gregory.  My  Lord,  that  is  a  pretty 
general  Quefcion,  it  is  not  poffible  for  me  to  re- 
member tiie  Proceedings  in  the  Houfe  of  Com- 
mons fo  long  ago. 

L.  C.  J.  But,  Brother,  I  tell  you  what  he  means 
by  it :  He  would  have  you  toanfwer  this  Queftion, 
whether  he  was  of  good  Credit  in  the  Houfe  of 
Commons  or  not .'' 

Mr.  Bar.  Gregory.  I  know  not  what  Anfwer  to 
make  about  the  Credit  he  there  had  ;  any  Member 
of  the  Houfe  of  Commons  may  give  as  good  and 
better  an  account  in  that  matter  than  I ;  and  truly 
I  do  not  remember  tliat  Mr.  Oates  was  before  the 
Bar  of  the  Houfe  when  I  was  Speaker  :  I  believe  it 
was  before  I  was  Speaker,  that  he  was  examined  at 
the  Commons  Bar. 

L.  C.  J.  Well,  he  can  remember  nothing  of  it. 

Oates.  Is  my  Lord  Lovelace  there .'' 

Cryer.  He  has  been  called,  but  he  is  not  here, 

Oates.  Call  my  Lord  of  Stamford. 

Cryer.  He  is  not  here. 

Oates.  Call  Sir  Francis  Winnington. 

Cryer.  He  is  not  here. 

Oates.  Call  Silas  "Titus.,  Efq; 

Cryer.  He  is  not  here. 

Oates.  Call  Sir  George  Trehy. 

Cryer.  He  is  not  here. 

Oates.  Call  Sir  Francis  Pemberton  :  Thefe  have 
been  all  fubpoena'd. 

Cryer.  He  is  not  here. 

Oates.  Is  my  Lord  Bifhop  of  London  ? 

L.  C.  y.  Here  is  my  Lord  Bifhop  of  London,  pray 
fwear  my  Lord  Billiop  of  London.    [Which  was  done. 

Oates.  I  beg  your  Lordfliip,  it  you  can,  would 
give  an  account  of  your  Remembrance  in  this 
matter  :  Your  Lordfhip  was  often  in  Committees  of 
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the  Houfe  of  Peers  aliout  this  Bufmefs,  and  from 
firflto  lall  you  were  in  theCommitiec  for  fuith;-r 
Examination  of  tlie    Poj^im  Plot  •,    and  you  v/ere 
not  only  of  the  Committee,  but  you  al!"o  fat  as  a 
Baron  in  the  Houfe.     I  humbly  b-.-g  your  Lord/liip 
would  plcafe  to  tell  as   far  as  you'can  charge  your 
Memory,  what  Reputation  I  had   in   thcllouleof 
Lords,  where  I  was  upon  my  Oath  •,  and  in  particu- 
lar,   whether   your  L.ordfliip  remember,  ihat  I  re- 
ceived the  Thanks  of  the  Houfe  for  the  Service  I  had 
done  for  the  King  and  Kingdom  in  the  Dilcovcry. 
Mr.  Juft.  Holloway.  It  is  a  long  Queftion,  my  Lord. 
L.  B.  of  London.  It  is  h,    my  Lord  ;    but  my 
Anfwer  will   be  very  ftiort :  For  it  is  a  very  little 
I  can  remember  after  fo  great  a  dillance  of  Time, 
and  the  Tranfi6tions  have  been  publick  -,  nor  can 
I  acquaint  the  Court  with  any  thing,  but  what  is 
known  already;    and  tliat  is  this,   I  remember  that 
the  Plot  was  difcovcred  by  him,  and  his  Difcovery 
was  receiv'd  as  Evidence  at  the  Bar  of  the  Houfe  of 
Lords,  and  bcliev'd,  and  the  Thanlcs  of  the  Houfe 
were  given  him  at  that  time  for  it. 

L.  C.  y.  There's  Sir  George  Treby  ;  what  do  yoii 
afk  him  ?     But  firft  let  him  be  fworn. 

[IVhicb  was  done. 
Oates.  Pray  be  pleas'd  to  aflc  Sir  George  Treby, 
who  was  Chair- man  of  the  Committee  of  Secrecy^ 
and  was  Manager  in  the  Trial  of  the  LordVif- 
count  Stafford,  that  he  will  be  pleas'd  to  tell  what 
Credit  I  had  in  both  Houfes  upon  that  Trial. 

L.  C.  y.  I  told  you  before,  you  muft  urge  no- 
thing of  that  Trial,  unlefs  you  have  the  Record  here, 
Oates.  Then,  my  Lord,Idefire  Sir  Gecrge  may  give 
an  acconnt  what  he  knows  of  the  Correfpondencies 
between  Mr.  Coleman  and  the  See  of  Rome  ? 

L.  C.  y.  No,  that  will  not  be  any  Evidence  at  all 
in  this  Cafe  ;  for  that  is  not  at  all  here  in  queftion. 

Oates.  Then,  my  Lord,  I  defire  Sir  George  Treby 
may  fpeak  what  he  knows  of  my  Credit  in  the 
Houfe  of  Commons. 

L.  C.  y.  Ay,  what  fays  he  to  that  ? 
Sir  George  Treby.  My  Lord,  lean  anfwer  for  no- 
thing but  my  own  Judgment  ;  I  cannot  tell  what 
Credit  he  had  with  any  particular  Member  of  the 
Houfe  of  Commons  ;  I  do  remember  indeed,  he 
was  there  feveral  times  at  the  Bar,  but  not  upon 
Oath,  but  as  others  ufually  are  there  :  and  con- 
cerning the  Difcovery,  there  was  a  Vote  all  the 
Kingdom  knows  of,  that  they  were  fa tisfied  there 
was  a  Plot,  but  whether  that  Vote  was  grounded 
altogether  upon  his  Evidence,  or  how  far  upon 
his  Evidence,  I  cannot  tell,  nor  what  any  Man 
thought  of  it  befides  my  felf. 

Oates.  \  defire  Mr.  Serj.  Pemberton  might  be 
caird  again. 

Cryer.  He  is  not  here. 
Oates.  Then  pray  call  Sir  IVilliam  Bclhen. 
Cryer.  He  is  not  here  neither. 
Oates.  Then  I  cM  Sir  Edward  Atkins. 
Cryer.  He  is  not  here. 
Oates.  CaX\Mr.  Richard  IFlnle, 
Cryer.  He  is  not  here. 

Oates.  My  Lord,  thefe  were  all  fubpcena'd,  but 
they  will  not  come  ;  they  are  friglited  away. 

L.  C.  y.  We  know  nothing  of  that,  they  may 
come  if  they  will. 

Oates.  Call  Mr.  Thoinas  Cox. 
Cryer.  He  is  not  here  ;  but  here  is  Mr.  JVhite. 
Oates.    I  pray  he  may  be  fworn.     \JVhich  was 
done.]     I  defire  to  know  ot  him,  whether  he  were* 
not  a  Jury-man  upon  the  Trials  of   Ireland  and 
MnoHcbread  ? 

•  G  Mt. 
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Mr.  White.  No,  I  was  not. 
Oiites.  Then  I  .ini  miftaken  ;  I  beg  your  pardon 
for  tliis  trouble. 

L.  C.  7.  Well,  there's  my  Brother  Bolben  come 
now.  What  fay  you  to  him  ?  Swear  my  Brother 
Dolber,.  [Which  was  done. 

Oa.'es.  May  it  pleafe  you.  Sir  WiHiam  Dolben, 
you  lilt  as  a  Judge  upon  the  Trials  of  Mr.  Ireland, 
Mr.  IFhitehread,  and  Mr.  Langhorn  ;  and  I  call 
you.  Sir  William  Dolben,  to  give  an  account  to  my 
Lord  and  the  Jury,  v/hat  Credit  my  Evidence  had 
at  thole  Trials,  and  how  the  Jury  was  fatisfied 
vfrith  it. 

L.  C.  J.  There  is  the  Verdid,  Man,  that  finds 
the  Perfons  you  fpeak  of,  guilty. 

Oatcs.  If  that  be  Evidence  enough,  I  am  fatis- 
fied, my  Lord. 

L.  C.  J.  Is  not  that  better  than  his  Opinion  to 
fhew  how  the  Jury  was  fatisfied  .?  Ay,  certainly  •, 
better  than  the  Opinion  of  all  the  Twelve  Judges 
for  that  point  •,  they  would  not  have  convidled  them, 
except  they  had  been  fitisfied  with  the  Evidence. 

Sir  William  Dolben.  Have  you  done  with  me, 
Sir  ? 

Oa.'es.  I  have.  Sir. 

L.  C.  y.  Have  you  called  all  your  Witnefies,  or 
will  you  call  any  more  ? 

Oaiis.  No,  my  Lord,  I  v/ill  call  no  more  at  pre- 
fent. 

Mr.yli.Gen.  Then,  my  Lord,  we'll  go  on  with 
another  part  of  our  Evidence.  Gentlemen,  you 
iee  Dr.  Dales,  to  fupport  his  Credit,  has  given  two 
forts  of  Evidence  ;  the  one  is,  fome  Records  of 
Trials  at  the  QUI  Bailey,  wherein  he  had  the  good 
hap  to  be  believed  -,  the  other  is,  feveral  noble 
Perfons,  and  other  Gentlemen,  as  to  the  Credit  he  has 
had  given  to  his  Evidence  before.  What  they  have 
faid  I  fliall  not  meddle  with  at  all  at  this  time, 
but  leave  the  Obfervations  that  are  to  be  made  there- 
upon, till  we  come  to  fum  up  the  Evidence  for 
the  King.  But  as  to  the  firft  part  of  his  Evidence, 
that  is,  as  to  the  Records  produced,  and  the  Verdifts 
therein  given,  and  the  Opinions  of  the  Judges,  we 
have  this  to  lay  in  point  of  Evidence  as  an  Anfwer. 
Firft,  we fliall produce  toyoufeveral  Records,where- 
in  he  has  not  been  believed  ;  as  that  of  Sir  George 
JFakeman,  and  my  Lord  Cajlleinain :  and  not  only 
fo,  but  we  fliall  actually  prove  that  he  was  per- 
jur'd  in  them  ;  that  what  he  fwore  againft  them 
was  utterly  falfe,  and  you  will  hear  this  was  not  the 
firft  time  that  he  had  fworn  falfe  ;  for  in  an  Accu- 
fition  that  he  gave  at  a  Trial  at  Ha/lings,  we  fhall 
prove  he  fwore  Buggery  upon  a  Perfon,  which  was 
prov'd  falfe. 

Oates.  Can  you  produce  any  fuch  Record,  Mr. 
Attorney  ? 

Mr.  Jt.  Gen.  Yes,  we  fliall. 
L.  C.  y.    Do  not  intenupt  the  King's  Counfel  -,  let 
them  goon  ;  you  fliall  be  heard  quietly  in  your  time. 
Mr.  Hanfes.  Nay,  Mr.  Oates  need  not  be  fo  hafty 
as  to  ask  for  the  Records,  by  degrees  we  fliall  pro- 
duce Records  enough  againft  him. 

Mr.  Jt.  Gen.  We  fliall  prove  alfo  by  the  Jour- 
nals of  the  Lords  Houfe,  that  he  did  forfwear  him- 
felf ;  for  after  he  had  there  made  a  long  Narrative 
of  the  Plot,  being  ask'd  whether  he  had  any  more 
to  accufe,  than  ihofe  Pcrlbns  that  he  had  nam/d, 
and  this  upon  his  Oath  •,  he  did  there  fwear  that  he 
had  no  more  Perfons  to  accufe. 

Oates.  That  were  Members  of  that  Houfe,  it 
was. 

L.  C.  y.  Sir,  you  muft  be  quiet  till  they  have 
done.  I 


Mr.  At.  Gen.  But  foon  after  he  bethought  him- 
fclf,  and  accules  the  Queen  and  his  Royal  High- 
nefs  the  Dake,  our  now  prefent  Sovereign,  of  being 
in  the  Plot. 

Oates.  What  Plot  did  I  accufe  them  of  .' 
L.  C.  y.  Nay,  you  muft  fit  down  and  be  quiet ; 
how   now,    will   you  not    let    the  King's  Counfel 
fpeak  ?  You  were  heard  quietly,  and  fo  fliall  they 
be  too. 

Oates.  Well,  my  Lord,  I  will  be  quiet. 
Mr.  Jt.  Gen.  Thefe  things,  my  Lord,  will  fliew 
what  Credit  he  was  of  at  that  time.  Anotiher 
thing  we  fay  to  thefe  Records,  is  this  ;  There  were 
two  other  WitneflTes,  Mr.  Clay  and  Mr.  Smithy 
befides  thofe  that  were  now  produced,  which  were 
the  Home-WitnelTes,  that  did  pofitivcly  fwear,  that 
in  April  and  May  78,  Oates  was  here  in  Town  ; 
he  did  then  indeed  make  ufe  of  thofe  other  cantino- 
Witnefles,  for  I  cannot  call  them,  any  otherwife, 
that  beat  fo  about  the  Bufli,  and  fpeak  of  Uncer- 
tainties, and  contradift  one  another ;  but  thofe 
that  I  name.  Clay  and  Smith,  were  Home- Wit- 
neflTes •,  and  there  lay  the  Credit  of  his  being  in 
town,  when  the  Witneffes  which  came  from  St. 
Omers,   fay  he  was  beyond  Sea. 

Oates.    My  Lord,  I  beg  I  may  ask  one  thing  ; 
whether  my  Lord  Bifliop  of  London  be  there  ftill  .^ 
L,  C.  y.  No,  my  Lord  of  London  is  gone. 
Oates.   I  am  forry  for  it,  becaufe  he  could  have 
given  an  account  of  this  Smith,  for  he  knows  him. 

L.  C.  y.  I  cannot  help  it,  you  fliould  have  defi- 
red  him  to  ftay  while  he  was  here  ;  go  on,  Mr. 
Attorney. 

Mr,  At.  Gen.   I  will,  my  Lord  ;  and  this  which 
I  am  going  to  fay,  as  an  Anfwer  to  his  Evidence, 
will    give   a    full  Anfwer   to    that   other    Objc- 
dlion  which  he  made  -,    which  was,  what  was  the 
Reafon,  when  he  had  given  fuch  an  Evidence  fo, 
long  ago,  it  fliould  be  delay'd  fo  long  e'er  it  was 
profecuted.     I'll  give  your  Lordfliip  a  Reafon,  and 
a  fatisfaftory  one :  Till  thofe  Difcoveries  were  made 
that  have  lately  been    made,    the  Evidence  thefe 
Witnefles  gave,  carried  a  Probability  of  Truth  in 
it ;  and  Sir  Richard  Barker  himfclf  added  his  Te- 
ftimony  to  it,  tho'  he  does  not  think  fit  now  to  come 
and  confirm  it :  I  fay  hitherto  it  had  fome  femblance 
of  Truth,  and  fo  did  ballance  the  other  Teftiinony 
of  them  that  came  from  St.  Omers.    But  wlien  we 
had  difcover'd  that  it  could  be  teftified  by  twenty 
Perfons,    that  had  not  been  at  any  of  the  former 
Trials,    that  he  was  certainly  all    that    time    at 
St.  Omers ;  and  when  we  had  difcover'd  the  Tam- 
pering and  Practices  of  Mr.  Oates.,   in  fuborning 
thefe  WitneflTes  to  fwear  as  corruptly  as  he  fwore  at 
firft,  which  we  fliall  fliew  you  palpably  to  be  true 
that  he  did  fo  ;  that  gave  us  Encouragement  to  go 
on    to   make   Enquiry   into   the  Matter:  but   this 
was  not  difcover'd  till  half  a  Year  ago,  or  there- 
abouts.    Now  as  to  one  of  thofe  WitneflTes,  that  is 
Mr.  Clay,  the  Cafe  ftands  thus :  indeed  I  expeftecl 
he  would  have  brought  the  lame  Witnefles  he  did 
then,  for  I  prefume  they  are  all  about  Town,   but 
he  has  not  thought  fit  to  do  that :  This  Clay  was 
then  a  Prieft,  and  a  Prifoner  in  the  Gate-Houfe 
for  that  very  reafon,  as  being  accufed  for  being  a 
Romifi    Prieft.      While  he  was  there  a  Prifo.-ier, 
Mr.  Oates  comes  and  threatens  him,    and  foUicits 
him  to  fwear  that  he  was  here  in  town  in  May  78, 
that  he  might  be  provided  with  Proof  againft  what 
the  Boys  of  St.  Omers  fas  he  call'd  them)  would 
come  to  teftify  •,  and  threaten'd  him,  if  lie  did  nor, 
he  would  hang  him,  for  he  could  fwear  hiai  to  be 
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a  Pricft  -,  and  rhis  was  about  three  or  four  D.iys 
before  the  Trial  of  the  five  Jefuits  :  At  length  they 
came  to  a  Bargain  and  Agreement,  as  you  will 
hear,  that  he  fhould  come  and  fwear  this  ;  when 
Mr.  Oates  cannot  pretend  that  the  Evidence  of  Clay 
was  known  at  all  by  any  of  the  Committees  that 
were  concern'd  in  tlie  Management  of  his  Difco- 
very  •,  or  that  he  was  fo  much  as  thought  of  for 
a  Witnefs.  But  we  fliall  prove  how  it  cam;  to  pafs  ; 
and  I  believe,  if  Mr.  Oates  would  call  him  now, 
(as  I  do  not  queftion  he  knows  where  to  have  him) 
Clay  would  not  be  fo  hardy  now,  as  to  affirm  his 
former  Teftimony.  Then  as  for  Mr.  Smith,  his  Cafe 
ftands  thus :  Mr.  Oates  had  fworn  hiin  into  the  Plot, 
as  you  will  find  in  his  Narrative  that  he  gave  in 
upon  Oath,  whicli  is  upon  Record,  and  enter'd  in 
the  Journals  of  the  Lords  Houfe.  He  was  a  School- 
malterin  IJlmgton,  and  Oates  fwears  High  Treafon 
agaiuft  him,  and  thereupon  Warrants  went  out  to 
take  this  Smith,  and  Mr.  Oates  was  very  violent 
in  the  purfuit  of  him  but  two  or  three  Days  before 
the  Trial  ;  and  then,  when  all  thefe  WitneJTes  from 
St.  Omers  were  come,  as  he  knew  very  well,  he 
was  in  fome  doubt  his  Defign  would  have  tail'd, 
and  then  does  he  prevail  with  Smith  to  become  a 
Witnefs  for  him.  And  'tis  evident  he  did  tamper 
with  him,  from  that  which  was  done  by  him  at  that 
time  :  For  now  he  gives  him  under  his  Hand  (to 
fhew  the  Impudence,  as  well  as  Villany  of  the  Man, 
as  it  has  been  evident  enough  in  all  his  Carriage) 
a  Paper  that  fhould  give  him  authority  to  go  free 
from  all  Procefs  and  Arrefts  upon  any  Warrants  j 
and  this  Proteftion  under  Mr.  Gates's  Hand,  is 
diredted  to  all  the  King's  Officers,  thereby  com- 
manding them  to  take  notice  that  this  Mr.  Smith, 
whom  before  he  had  accus'd  of  being  in  the  Plot, 
was  an  honeft  Man,  and  employed  in  great  Service 
for  the  King  at  that  time.  This  Paper,  when  pro- 
duc'd,  will  fliew  the  Time  when  it  was  made  ; 
and  then  it  will  appear,  that  two  Days  after  Smith 
comes  and  fwears  that  he  din'd  with  him  the  firft 
Mojiday  in  May  78.  This  was  what  Smith  fwore 
then  -,  and  upon  my  mentioning  of  this  Pradtice,  if  he 
have  any  fhame  in  him,  it  mull  put  him  in  fome  con- 
fufion  ;  for  we  are  prepared  to  prove  by  undeniable 
Teftimony,  that  Mr.  Oates  did  not  dine  with  this 
Mr.  Smith  that  Day ;  we  fliall  prove  it  by  the 
whole  Family  :  but  the  firfl  time  ever  Mr.  Oates 
came  there,  was  in  July  after,  when  he  came  into 
England  from  5/.  Omers ^  which  thefe  Witncfies  fay, 
was  the  latter  end  of  June.  Then  it  was  that  he 
was  with  Mr.  Smith,  and  came  to  his  Houfe,  and 
not  before.  And  we  fhall  prove  by  feveral  Wit- 
neffes,  that  upon  the  Queftion  being  asked  of 
Mr.  Smith,  how  he  came  to  teftify  fuch  a  thing,  his 
Anfwer  was,  I  muft  have  died  for  it,  if  I  had  not 
done  it ;  'twas  only  a  Miftake  in  point  of  time : 
But  he  threatened  me,  and  fo  did  fome  others  too, 
that  he  would  have  me  hang'd  for  being  in  the 
Plot,  if  I  did  not  comply  with  him,  and  fwear  this 
for  him.  My  Lord,  I  Ihall  offer  this  Evidence  that 
I  have  open'd,  and  then  I  hope  we  fliall  fatisfy  the 
July,  and  all  that  hear  this  Trial,  that  lie  is  one  of 
the  moft  notorious  Villains  that  lives  upon  the 
Earth  ;  to  be  fure  that  ever  was  known  in  this 
Kingdom. 

Mr.  Sol.  Gen.  Firft,  my  Lord,  we'll  produce  our 
Records :  Where  is  the  Record  of  Sir  George  Wake- 
man  ? 

Mr.  Swift.  This  is  the  Record  of  Sir  George 
IVakeman,  and  this  is  a  true  Copy  ;  I  examin'd 
it. 
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Mr.  Sol.  Gen.  _  Pray,  Sir  SamUel  Jflrj,  read  a 
Word  or  two  of  it. 

CI.  of  Cr.  Here  is  an  Indiftment  againft  Sir 
George  Wakeman  for  High  Treafon  •,  he  pleaded  not 
guilty  ;  and  here  is  an  Acquittal  by  the  Jury. 

Mr.  At.  Gen.  He  being  acquitted,  I  defire  he 
may  be  fworn.  [IVhi  h  ii-as  done. 

Mr.  SJ.  Gen.  Pray,  Sir  George  JVahman,  was 
Mr.  Oates  fworn  againft  you  at  the  Trial  ? 

S\v  George  IVakeman.  Yes,  Mr.  Sollicitor,  he  wa*". 

Mr.  Sol.  Gen.  Do  you  remember  what  he  fwore 
againft  you  at  that  Trial  ? 

Sir  George  Wakeman.    Yes,  I  do.  Sir. 

Mr.  Sol.  Gen.  Was  that  true  that  he  fwore,  by 
the  Oath  you  have  taken  ? 

Oates.  Is  that  a  fair  Queftion  ?  I  defire  the  Opi- 
nion of  the  Court  ? 

L.  C.  J.    Ay  !  why  not  ? 

Oates.  He  was  legally  accus'd  ;  he  cannot  fwear 
himfclf  off". 

L.  C.  J.  But  he  is  legally  acquitted  too  ;  we 
have  a  Record  for  that  here. 

Oates.  Ay,  my  Lord,  he  was  acquitted  ;  it's 
well  known  how. 

Mr.  Sol.  Gen.  Come  Sir,  was  that  he  fwore  againft 
you  at  your  Trial,  true  .'' 

L.  C.  J.  What  do  you  fay.  Sir  ? 

Sir  George  Wakeman.  'Twas  falfe  upon  my  Oath, 
my  Lord. 

Mr.  Sol.  Gen.  What  Particulars  did  he  fwear 
againft  you  ? 

Mr.  Pollexfen.  Ay,  pray  tell  the  Particulars  as 
near  as  you  can  what  he  fwore  againft  you. 

Sir  George  Wakeman.  My  Lord,  if  your  Lord- 
fliip  pleafe,  I  will  give  a  little  Account  what  he 
fwore  againft  me  before  the  King  and  Council. 

M.r.  Sol.Gen.  That  will  not  do.  Sir  George  Wake'' 
man  ;  we  do  not  ask  you  that. 

L.  C.  J.  No,  it  muft  be  only  the  Evidence  that 
was  given  upon  this  Acquittal,  which  is  the  Re- 
cord here  produc'd  before  us ;  what  did  he  fwear 
againft  you  then  ? 

Six:  George  Wakefnan.  He  fwore  at  that  Trial,  as 
near  as  I  can  remember,  that  I  undertook  for  a 
certain  Sum  of  Money,  15000/.  as  I  think  it  was, 
to  poifon  the  King,  and  I  was  to  do  it  by  the  means 
of  the  Queen.  I  was  to  provide  this  Poifon  for 
her,  and  fhe  was  to  give  it  to  the  King.  This 
he  fwore  at  my  Trial,  which  God  forbid  it  fhould 
be  true  •,  nothing  can  be  more  falfe. 

L.  C.  J.  I  ask  you  by  the  Oath  you  have  taken, 
you  are  now  acquitted,  and  fo  in  no  danger ;  and 
being  upon  your  Oath,  ought  to  fpeak  the  Truth, 
without  Malice  or  Ill-will  to  him  that  did  accufe 
you  ;  was  that  he  fwore  true  or  falfe .'' 

Sir  George  Wakeman.  Falfe,  falfe,  upon  my  Oath  ; 
I  fpeak  it  without  any  Malice  againft  the  Man  in 
the  World. 

Mr.  At.  Gen.  Then  fwear  my  Lord  Cafllem.ain. 

[Which  zcas done. 

Sir  George  Wakeman.  My  Lord,  I'll  be  bound  to 
make  it  appear,  that  all  he  fwore  againft  me  was  falfe. 

Mr.  At.  Gen.  And  fo  was  it  he  fwore  againft  my 
Lord  CaJllemain,  and  others  that  were  acquitted  at 
the  fame  time  with  Sir  George  JFahman. 

Mr.  Sol.  Gen.  Firft,  read  the  Record  of  my  Lord 
CaJllemain's  Acquittal. 

CI.  of  Cr.  Here  is  the  very  Record  itfelf :  it  was 
in  this  Court,  my  Lord  Cafthmain  was  indicted  ot 
High-Treafon,  and  tried  and  acquitted. 

Mr.  At.  Gen.  My  Lord  Caftlemain,    pray  what 

did  Cafes  fwear  againft  you  at  your  Trial  ?    And 
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pray   tell  the  Court,    whether  that  was  true    or 
falfe. 

Earl  of  Caponain.  My  Lord,  as  near  as  I  re- 
member, Mr.  Oates  did  fwear  at  my  Trial,  that  he 
met  me  in  Lincolns-Inn-Fields,  and  that  he  went 
with  mc  fomewhere  to  Mr.  Fe>iivick's  Chamber  in 
-  DuKc's-fireet  in  CoveJit-g^rden,  where  he  faid  I  did 
talk  a  great  deal  of  Treafon,  and  a  great  Difcourfe 
of  that  kind  he  faid  there  was,  and  he  iwore  that  I 
was  in  fcveral  Cabals  in  relation  to  the  King's 
Death.  I  was  afterwards  acquittedby  the  Jury  that 
tried  me,  as  appears  by  the  Record  ■■,  and  here  I  do 
declare,  as  in  the  Prefence  of  God,  and  with  all  the 
Imprecations  of  divine  Vengeance  to  fall  upon  me, 
if  I  fpeak  any  thing  but  the  Truth,  that  not  only 
that  which  lie  fwore,  was  falfc,  but  that  I  never  had 
any  Thoughts  in  my  Heart,  much  lefs  did  ever  de- 
clare in  my  Words,  of  any  injury  or  hurt  againft  the 
late  King.  And  befides,  that  I  never  fiw  vac  Face 
of  Oates  in  my  Life,  till  after  I  was  put  in  Prifon 
upon  his  Acculation  of  me. 

Oates.  My  Lord,  I  defire  to  know  what  Religion 
that  noble  Lord  is  of? 

Earl  oi  Cajllemain.  I  am  a  Ro7nan  Cartholick,  my 
Lord. 

L.  C.  J.  We  all  know  wliat  Religion  my  Lord 
is  of,  you  need  not  afk  that  Queftion. 

Oates.  That's  not  the  Point,  my  Lord,  I  muft 
have  it  declared  in  Evidence. 

L.  C.  J.  I  wonder  to  fee  any  Man  that  has  the 
Face  of  a  Man,  carry  it  at  this  rate,  when  he  hears 
fuch  an  Evidence  brought  in  againft  him. 

Oales.  I  wonder  that  Mr.  Attorney  will  offer  to 
bring  this  Evidence,    Men  that  mud:  have  Malice 

againft  me 

L.  C.  J.  Hold  your  tongue  ;  you  are  a  fhame 
to  Mankind. 

Oates.  No,  my  Lord,  lam  neither  a  fhame  to 
my  felf  or  Mankind  :  What  I  have  fworn  is  true, 
and  I  will  fland  by  it  to  my  laft  Breath,  and  leal  it 
if  occafion  be  with  my  Blood. 

L.  C.  J.  'Twere  pity  but  that  it  were  to  be  done 
by  thy  Blood. 

Oates.  A,h  !  Ah  !  my  Lord,  I  know  why  all  this 
is,  and  fo  may  the  World  very  eafily  too. 

L.C.J.  Such  Impudence  and  Impiety  wasnever 
known  in  any  Chriftian  Nation. 

Oates.  But  this  will  not  do  the  Work  to  make  the 
Plot  to  be  disbelieved  i  Things  are  not  to  be  done 
by  great  Noifes:  I  will  Hand  by  the  Truth. 

L.  C.  J.  Can  you  think  to  out-face  fuch  Evi- 
dence as  this  with  your  Impudence  ? 

Oates.  But  I  hope  you'll  give  mc  l;ave  to  make 
my  Defence. 

L.  C.  J.  Then  carry  yourfelf  as  becomes  you  in 
the  Court. 

Oates.  My  Lord,  I  will  do  fo. 
L.  C.  J,  If  you  do  not,  we  know  how  to  make 
you  do  it,  you  Ihall  not  think  to  domineer  here. 

Oates.  My  Lord,  I  hope  I  do  behave  my  fclf  as  I 
ought. 

L.  C.  J.  No,   you  do  not. 

Oates.  Ill  Language  may  provoke  any  Man's 
PafTion,  my  Lord. 

L.C.J.  Keep  your  felf  within  Bounds,  and  you 
fliall  be  heard  •,  but  we'll  fuffcr  none  of  your  Extra- 
vagancies. 

Oates.  My  Lord,  if  I  had  been  aware  of  this,  I 
could  have  produc'd  Evidence  that  would  have  fup- 
ported  my  Teftunony  in  thefe  Matters. 

L.  C.  J.  Go  on  with  your  Proofs,  Mr.  Attorney. 
Mr.  Altorncy.  We  will  do  fo,  my  Lord. 


Earl  of  Cajlleinaiii.  Have  you  done  with  me.  Sir  ? 
L.  C.  J.  Have  you  any   other  Queltions  to  afls. 
my  Lord  Cafllemavi  ? 

Mr.  At.  Gen.  No,  my  Lord. 
L.  C.  J.  Then  yourLordfhip  may  fit  down  again 
where  you  were. 

Mr.  At.  Ceil.  Now  my  Lord,  we  fliall  fhow  the 
L.ords  Journal  where  it  is  recorded,  that  he  fwore  he 
could  accuie  no  body  elfe  but  thole  that  he  nam'd, 
and  then  we  fhall  give  an  Account,  that  foon  after, 
he  accus'd  our  piefcnt  Sovereign,  and  the  Queen 
Dowager. 

Mr.  Sol.  Gen.  Where  is  the  Clerk  of  the  Parlia- 
ment ? 

Mr.  Swift.  Here  he  is  ;  Mr.  Walker ! 
Mr.  At.  Gen.  Swear  him.  [JFhich  ivas  dene. 

Mr.  Sol.  Gen.  Mr.  Walker,  is  that  the  Journal  of 
the  Floufe  of  Lords  ? 

Mr.  Walker.  Yes,  my  Lord,  it  is. 
Mr.  Sol.  Gen.  Deliver  it  in  to  the  Clerk,  and  let 
him  read  it. 

L.  C.  J.  Then  you  muft  direft  to  the  time,  or 
elfe  it  will  be  to  no  purpofe. 

Mi:  Swift.  Sir  Samuel  Aftr-j,  pray  tximto  Friday 
the29//jof  November  78. 

CI.  of  Cr.  Reads.  Die  veneris  decimo  nono  Novem- 
bris  1678.  Titus  Oates  being  call'd  in  at  the  Bar, 
defired    to    be  heard  a  few  Words  before  he  was 

L.  C.  J.  Mr.  Attortiey,  I  doubt  this  will  not  be 
Evidence  :  It  is  only  a  Paper  of  what  hefaid,  taken 
before  the  Lords  ;  but  now  whether  that  was  upon 
Oath  or  no,  is  the  Queftion  :  nay  it  appears  it  was 
not  upon  Oath  ;  but  fays,  it  was  before  he  was 
fworn. 

Mr.  At.  Gen.  My  Lord,  I  dcfire  it  may  be  read 
all  out. 

CI.  of  Cr.  Reads.  Titus  Oates  being  called  in  at  the 
Bar,  defired  he  might  be  heard  a  few  Words  before 
he  was  fworn  to  fpeak  to  the  main  Bufinefs:  which 
being  granted  to  him,  he  complained  of  the  Re- 
ftraint  he  is  under,  and  being  debarr'd  of  the  liber- 
ty of  his  Friends  coming  to  him,  and  of  conver- 
fing  with  any  body  in  private,  and  that  no  Englif/o- 
vian  ought  to  be  reftrained,  unlcfs  accufedby  one  or 
more  Witnefies  •,  and  pray'd  that  the  Reftraint 
might  be  taken  off,  that  he  might  be  enabled  to 
give  his  Evidence  more  cheerfully,  and  that  the 
Houfe  would  be  pleafed  to  addrefs  the  King  for 
that  purpofe,  and  that  his  Pardon  may  be  renewed, 
becaulehe  his  under  Mifprifion  of  Treafon.  To  which 
the  Lord  Chancellor  told  him,  that  the  Houfe 
would  take  his  Condition  into  Confideration  :  And 
then  being  fworn,  he  was  told  by  the  Lord  Chan- 
cellor, that  the  Lords  have  received  an  Addrefs 
from  the  Houfe  of  Commons  in  part  upon  Evidence 
by  him  given  there,  and  that  the  Houfe  experts  he 
fliould  give  an  Account  what  that  is,  which  has  be- 
got fuch  Aftoniflimcnt  in  the  Houfe  of  Commons  as 
is  exprefied  in  the  Addrefs.  Upon  which,  Tilus  Oates 
faid,  that  in  July  laft,  he  law  a  Letter  from  Sir 
George  Wakenia?: 

L.  C.  J.  Is  this  Evidence,  Mr.  Attorney  ? 

Mr.  At.  Gen.  My  Lord,  the  ufe  we  make  of  it 
is  to  prove  that  he  did  accuie  the  Queen. 

L.  C.  J.  What  is  the  Accufation  of  tlie  Qiieen  to 
this  purpofe  ? 

Mr.  At.  Gen.  My  Lord,  we  fxy  he  had  fworn  fe- 
veral  Days  before  that  he  had  no  other  Perlbns  to 
accufe. 

L.  C.  J.  You  fliould  produce  that  firft,  that  he 
Iwore  fo. 

Mr. 
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Mr.  At.  GcH.  My  Lord,  we  fliould  fo,  I  tliink, 
and  I  tlioiighl  it  had  been  fo  done. 

L.  C.  J.  I'his  is  no  Evidence,  for  it  is  not  upon 
Oath  ;  it  does  not  f.iy  fd. 

Mr.  At.  Gen.  Yes,  it  docs,  my  Lord;  but  we  will 
go  on  in  order. 

L.  C.  J.  Come  then,  let  us  fee  what  was  fworn 
about  his  having  no  more  Perfons  to  accufe. 

Mr.  At.  Gen.  Pray  Sir  Sc'mud  Ajlry,  look  the 
30/Z;of  OfJIol^er  78. 

CL  of  Cr.  Reads.  D;>  Mcnurii  ^o  Oolcbris  1678, 
Tilus  Gates,  being  called  in,  was  Iworn  at  the  Bar, 
and  required  to  anfwer  to  what  he  is  now  called  in 
for,  concerning  hi;  Difcouric  Vv-ith  the  Lord  Annejley 
iaft  Night,  about  the  Duke  of  Tork. 

L.C.  J.  I  doubt  this  will  not  be  Evidence  nei- 
ther ;  for  we  are  now  fpeaking  only  about  what 
Ihall  be  Evidence  :  We  are  not  now  meddling  with 
the  methods  of  the  Houfe  in  their  Examination  of 
Witneffes,  but  what  is  Evidence  here  -,  fuppofe  an 
Oath  be  adminiftred  to  me  for  a  particular  purpofe 
in  the  Houfe  of  Lords,  that  I  fhall  anfwer  to  what 
is  afked  me  concerning  a  Difcourfe  that  I  had  with 
a  third  Perfon. 

Mr.  At.  Gi:n.  Pray  Sir  Samuel  Ajlry  look  the 
nextD-iyi  for  there,  my  Lord,  he  is  examin'd 
upon  the  general. 

Sir  Samuel  AJlry  Reads.  Die  Jovis  3  i  O^obris 
1678. 

Mr.  At.  Gen.  But  firft  read  the  latter  end  of  the 
former  Day's  Proceedings,  beginning  at  thofe 
Words,  Uf)on  Confuleration. 

CI.  of  Cr.  Reads.  Upon  confideration  of  what 
Titus  Oates  had  faid,  he  was  call'd  in  again,  and 
told  by  the  Lord  Chancellor  that  the  Houfe  has 
directed  he  fhall  be  heard  again  to-morrow  at 
Ninea-clock,  and  the  Lords  doexpeft  that  by  the 
Oath  he  hath  now  taken,  he  fhould  go  thorow  with 
what  he  hath  to  fay,  and  therefore  he  Ihould  pre- 
pare himfelf  to  deliver  the  whole  Truth  of  what  he 
knows  concerning  the  Defign  againft  the  King's  Per- 
fon, and  the  Government  of  this  Kingdom. 

L.  C.  J.  But  ftill,  Mr.  Attorney,v^e  are  but  where 
we  were  •,  for  fuppofing  upon  my  Examination 
upon  Oath  given  me  in  the  Houfe  of  Lords  to  a 
particular  purpofe,  that  my  Lord  Chancellor 
fhould  tell  me  here,  my  Lords  intend  to-morrow, 
that  you  by  virtue  of  the  Oath  now  given  you, 
fhould  come  and  give  them  Satisfaftion  as  to  other 
Queftions,  I  doubt  that  would  not  be  Evidence  in 
Wejlminfier-Hall:  Let  us  not  ftretch  any  thing  fur- 
ther than  it  fhould  be  upon  any  account  whatfo- 
ever.  For  fuppofe  I  give  you  an  Oath  to  make  true 
Anfwer  to  fuch  Queftions  as  I  fhall  afk  you  con- 
cerning what  was  fiid  at  the  Seffions-houfe  at  fuch  a 
Trial,  and  then  I  come  after  and  afk  you  upon  the 
Oath  you  have  taken,  what  do  you  fay  concerning 
fuch  a  Bufinefs  feven  Years  ago,  would  that  be 
Evidence  ? 

Mr,  At.  Gen,  With  Submiffion,  my  Lord,  if  a 
Man  be  told  he  is  upon  his  Oath,  to  fay  all  he 
knows  of  fuch  a  Defign,  what  he  fays  upon  that 
Oath,  is  Evidence. 

L.  C.  y.  You  fly  very  true,  Mr.  Attorney,  if  I 
give  him  a  general  Oath  ;  but  what  he  fays  con- 
cerning any  other  Matter  than  that  particular  Thing 
•which  he  was  fworn  to  give  an  Account  of,  can  ne- 
ver be  Evidence. 

Mr.  Sol.  GiH.  Truly,  my  Lord,  I  think  we  need 
not  labour  in  fuch  a  thing  as  this  is. 

L.  C.  J,  Truly,    Mr.  Sollicitor,    I  think  it  is  no 
Evidence  at  all ;    if  you  can  prove  he  was  fworn  to 
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his  whole  Narrative,  andean  bring  any  thing  out  of 
that,  you  fay  fomcthing. 

Mr.  At.  Gen.  We  defirethat  my  Lord  of  Berkeley 
may  be  J'worn.  [^^hich  was  done. 

L.  C.  J.  What  do  you  aide  him  ? 

Mr.  At.  Gen.  Pray,  my  Lord,  will  you  give  the 
Court  and  the  Jury  an  Account,  whether  Mr.  Oates 
was  not  fworn  to  his  Narrative,  and  delivered  in  his 
Evidence  at  your  Lordfhip's  Bar  upon  Oath. 

L.  C.  J.  My  Lord  of  Br'rkcley,  let  me  aflc  you 
this  Queftion,  Was  every  thing  that  he  gave  an  Ac- 
count of  at  the  Bar  of  the  Lords  Houfe,  given  in 
upon  Oath  ? 

Earl  of  Berkeley.  I  cannot  remember  that,  my 
Lord. 

L.  C.  J.  It  is  impoflible  that  he  fhould. 

Earl  of  Berkeley.  All  I  can  teftify  is  but  what  I 
anfwered  to  the  Queftion  which  was  afked  me  at 
my  Lord  Stafford\  Trial. 

L.  C.  J.  But  that  is  not  material  now,  my  Lord, 
becaufethe  Record  of  that  Trial  is  not  here. 

Earl  of  Berkeley.  The  fame  thing  is  entered  here 
particularly. 

Mr.  At.  Gen.  My  Lord,  we  defire  it  may  be 
read  again. 

L.  C.  J.  Read  it  again  with  all  my  heart. 

L.  C.  J.  This  is  a  particular  Oath  to  a  particular 
purpofe  ;  and  fhall  I  help  it  by  intendment,  that  he 
was  afterwards  fworn  to  the  general  Matter  ?  No, 
I  will  not:  Suppofeany  thing  had  happened  after- 
wards that  it  fhould  have  been  thought  fit  to  profe- 
cute  Oates  ;  could  the  Man  have  been  convicted  of 
Perjury  for  this  ?     Certainly  he  never  could. 

Mr.  Sol.  Gen.  Well,  my  Lord,  we  fubmit  it  to 
you  ;  but  we  will  now  go  on  to  prove  that  which 
Mr.  Attorney  opened,  that  Oates  did  fuborn  thele 
WitnefTes  to  fwear  what  they  did  fwear ;  You  have 
had  one  part  of  the  Evidence  that  was  then  given  ; 
now  we  fhall  prove  that  Clay  was  fworn  at  IFhite- 
hread'^TrvzX,  and  what  he  did  there  teftify  about 
Oates^%  being  in  Town. 

Oates.  I  own  it,  he  was  fworn  then. 

Mr.  At.  Gen.  Do  you  own  that  you  fubomed 
him? 

Oates.  No,  I  think  not,  Mr.  Attorney. 

Mr.  Sol.  Gen.  Then  we  will  prove  that  you  did 
tamper  with  him,  and  by  threatnings  prevail'd 
with  him  to  fwear  for  you. 

Mr.  At.  Gen.  Nay,  we  will  prove  that  he  was 
miftaken  in  what  he  did  fwear  a  whole  Year.  Pray 
call  Mr.  Charles  Hoiaard. 

Oates.  My  Lord,  I  defire  I  may  have  leave  to 
afk  the  Court  a  Queftion,  and  I  beg  the  Opinion  of 
the  Court  in  it,  whether  a  Popifli  Recufanc  con- 
vifted,  may  be  a  good  Witnefs  ? 

L.  C.  J.  We  are  not  bound  to  anfwer  your  Que- 
ftion •,  for  we  fee  no  ground  why  you  fhould  afk  it : 
If  you  have  any  occafion  to  objedt  againft  any  Wit- 
nefs, and  can  produce  any  Record  againft  him  j 
then  we  will  tell  you  more  of  our  Minds. 

Oates.  Pray  then  let  me  afk  you  another  Que- 
ftion, my  Lord. 

L.  C.  J.  Prithee  do  not  trouble  us  with  thy  Que- 
ftions, let  them  go  on  with  their  Evidence. 

Oates.  My  Lord,  I  defire  to  know,  whether  a 
Man  confelTing  himfelf  a  Popifh  Prieft — 

L.  C.  J.  We  do  not  fit  here  to  anfwer  every  idle 
Queftion  ;  'tis  nothing  at  all  to  the  purpofe  :  When 
you  afk  a  proper  Queftion,  we  will  anfwer  it. 

Oates.  Yes,  it  is  my  Lord,  and  you  are  of  my 
Counfel  in  Matter  of  Law. 
L.C.J,  I  am  not  fo, 

Oates. 
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Oales.  Yes,  my  Lord,  the  Court  is  always  of 
Coiinfelfor  the  Prifoner. 

L.  C.  J.  That  were  well,  indeed,  if  we  were 
bound  to  give  Advice  in  every  Cafe,  where  a  Man 
is  profecuted  at  the  King's  Suit :  indeed  in  thofe 
Cales  where  a  Man  can  have  no  Counfcl  allowed 
him,  the  Court  is  of  Counlel  for  him  ;  but  where 
he  may  have  Counlel,  the  Judges  are  not  of  Counfel 
for  him. 

Mr.  Juft.  Holloway.  Befides,  we  are  not  here 
putting  of  Cafes,  but  trying  of  a  Caufe. 

yir'^Sol.  Gen.  Here  is  Mr.  Charles  Howard,  fwear 
him.  [IFhicb  was  done. 

Mr.  At.  Gen.  My  Lord,  we  bring  this  Gentle- 
man Mr.  Charles  Howard  only  to  tliis  part  of  our 


L.  C.  J.  But  what  is  all  this  to  our  purpofe  nov/  ? 
Do  not  miftake  me,  my  Lord  jBnV/^:rrt/ ;-,  I  do  not 
fpeak  to  you  now,  hut  to  Mr.  Attorney  :  What 
does  this  prove  as  to  the  Matter  in  hand .'' 

Mr.  At.  Gen.  Pray,  my  Lord  Bridgz:ater,  did 
you  fee  the  Narrative  brought  in  by  Oa/es  ? 

Earl  o'i  Bridgwater.  That  Narrative  was  dclivcr'J 
to  us  by  the  Clerk  of  the  Parliament. 

L.C.J.  But,  my  Lord,  do  you  know  that  Nar- 
rative was  given  in  upon  Oath  .'' 

Earl  of  Bridgwater.  I  know  no  other,  but  that 
the  Clerk  of  the  Parliament  brought  it  to  us. 

Mr,  At.  Gen.  Here  is  the  Clerk  of  the  Parliament 
will  tell  you  that  Oates  was  fworn  to  it. 

L.  C.  J,  Prove  it  if  you  can  •,   but  hitherto  I  fee 


lividence,  to  prove  that  Mr.  Clay  was  miftakcn  a     nothing  that  looks  like  Evidence. 


whole  Year,  miftook  78,for  77 

L.  C.  J.  But,  Mr.  Sollicitor,  if  you  take  this 
confulcd  Metiiod,  we  fhall  never  be  at  an  end, 
and  for  my  part  I  cannot  make  any  thing  of  it;  it 
isimpoffible  for  me  to  retain  thefe  things  in  Me- 
mory, fo  as  to  give  any  Diredtion  to  the  Jury,  if 
there  be  not  a  Method  ufed  :  for  do  you  think  that 
it  is  pofTi  ble  for  a  Man  to  retain  in  his  Head  a  hun- 
dred things  huddled  up  and  down  without  any  Or- 
der ? 

Mr.  So!.  Gen.  We  beg  your  Lordfhip's  Patience 
but  a  little  while,  and  we  fhall  have  it  in  very  good 
Order.    Swear  Higgins.  [JFbich  was  done. 

L.  C.  J.  Pray  what  do  you  afk  him  .'' 
Mr.  At.  Gen.  The  Matter  we  examine  him  to,  is 
this;  for  I  would  open  to  you  the  Nature  of  our 
Evidence :  firft  he  fwore  Smith  into  the  Plot,  and 
then  gave  him  a  Certificate,  that  he  was  an  honeft 
Man. 

L.  C.  J.  Is  that  Gates's,  Hand  ? 
Mr.  At.  Gen.  We  fhall  prove  it  to  be  fo. 
L.  C.  J.  You  mufh  firft  prove  what  he  fwore  of 
Smith. 

Mr.  At.  Gen.  My  Lord,  we  defire  that  we  may 
read  his  Narrative. 

L.C.y.  But  firft  prove  it,  Mr.  Attorney. 


Mr.  At.  Gen.  Really,  my  Lord,  I  fhould  take  it 
to  be  as  much  Evidence  as  any  that  ever  was  ofFcr'd 
in  the  World. 

L.  C.  J.  Pray,  Mr.  Attorney,  let  us  reafon  the 
Point  a  little :  Suppofe  you  bring  an  Anfwer  in 
Chancery,  except  the  Man  be  fworn  to  it,  can  you 
read  his  Anfwer  ?  and  yet  I  ever  look'd  upon  an 
Anfwer  in  Chancery  as  Evidence. 

Mr.  At.  Gen.  In  that  Cafe  the  Record  proves  it 
felf,  and  fo  it  fhould  here  ;  and  therefore  we  defire 
it  may  be  read. 

L.  C.  J.  But  furely  you  would  not  allow  an  An- 
fwer to  be  Evidence,  unlefs  you  prove  it  to  be 
fworn. 

Mr.  At.  Gen.  Truly,  my  Lord,  I  always  took 
it,  that  we  need  not  come  to  prove  a  Man  was  ac- 
tually fworn  to  his  Anfwer  ;  but  if  it  be  once  enter'd 
upon  Record  in  Chancery,  it  proves  itfelf 

L.  C.  J.  It  is  true,  Mr.  Attorney,  if  it  appears 
upon  Record  that  the  Anfwer  was  fworn. 

Mr.  At.  Gen.  My  Lord,  if  this  Journal  of  the 
Houfe  of  Lords  is  a  Record,  then  that  which  is  en- 
ter'd into  it,  is  a  Record ;  'tis  a  thing  recorded  as 
a  Deed  enrolled  is,  and  proves  itfelf. 

L.  C.  J.  Mr.  Attorney,  either  we  miftake  one 
another,  or  we  do  not  differ  in  Opinion.     If  you 


Mr.  At.  Gen.  It  is  upon  Record  in  the  Houfe  of  could  make  it  appear  that  Oates  brought  this  thing 

Lords.  in  the  Houfe  of  Lords,  and  deliver'd  it  upon  Oath, 

L.  C.  J.  Was  that  delivered  in  upon  Oath  to  the  that  were  Evidence ;  otherwife  I  cannot  fee  how  you 

Houfe  of  Lords?     Or  c\k  we  fhall  be  but  where  can  make  Evidence  of  it. 


we  were. 

Mr.  At.  Gen.  For  Proof  of  that,  we  call  my  Lord 
Bridgwater. 

L.  C.  J,  Here  he  is.     Swear  my  Lord. 

[jVhich  was  done. 

Mr.  At.  Gen.  My  Lord  Bridgwater,  do  you  re- 
member the  Narrative  that  Oates  gave  in  to  the 
Houfe  of  Lords,  and  was  it  upon  Oath?  But  firft 
of  all,  if  you  pleafe,  I  defire  my  Lord  may  fee  the 
Book,  whether  any  thing  be  there  under  his  Hand, 
and  then,  whether  it  be  enter'd  to  be  upon  Oath, 
and  whether  this  be  the  Journal  agreeing  with  the 
Paper  deliver'd  him  ? 

L.  C.J.  This  is  a  Narrative,  my  Lord,  that  he 
himfelf  deliver'd  in,  and  I  would  afk  my  Lord  Bridg- 
water this  one  Queftion :  Was  not  this  Journal 
compared  with  tlie  Narrative  given  in  upon  Oath 
by  Order  of  rhe  Lords  Houfe  ? 

Earl  of  B'idgwater.  Yes,  I  muft  fay  I  was  one  of 
the  Committee  appointed  to  take  care  of  the  Jour- 
na!,  and  l.cre  is  my  Hand  to  it  among  other  Lords, 
and  liuit  is  a  Copy  of  what  Mr.  Oat  s  did  deliver  in 
as  hisNarr.'tive,  which  was  inferted  upon  a  Report 
of  the  Committee  into  the  Journal-Book  by  Order 
of  the  Lords,  and  we  did  examine  tlic  Narrative 
with  the  Book. 


Mr.  At.  Gen.  I  always  thought,  my  Lord,  that 
a  Record  out  of  a  Court  of  Record,  would  have 
that  Credit  in  another  Court  of  Record,  as  to  be 
read. 

L.  C.J.  My  Lord  Bridgwater  tells  you,  it  was 
deliver'd  to  them  by  the  Clerk  of  the  Parliament. 

Mr.  At.  Gen.  Pray,  my  Lord,  let  the  Clerk  read 
what  is  at  the  end  thereof 

a.  ofCr.  Reads.  Hitherto  examined  tlie  3d  of 
December,  1678.  The  Narrative  and  Examination 
of  Titus  Oates  being  firft  inferted,  according  to  the 
Order  of  the  Houfe,  of  the  21ft  oi  November  laft, 
by  us  Anglefey,  &c. 

Mr.  At.  Gen.  Pray  read  the  Order  of  the  21ft  of 
November. 

Cl.ofCr.  Reads.  Die  Jovis  21ft  o^  November, 
1678.  Upon  Report  made  by  the  Earl  o'i  Bridg- 
water, from  tlie  Lords  Sub-Committees  for  the  ex- 
amining the  Journal  of  this  Eloufe,  Tiiat  upon  Ex- 
amination thereof,  their  Lordfhips  find,  that  the 
Narrative  made  upon  Oath  by  Titus  Oates,  at  the 
Bar  on  the  3  ift  of  Oclober  laft,  of  the  horrid  D^fign 
againft  his  Majefty's  Perfon  and  Governm.cnt,  is 
only  mention'd  in  the  Journal,  but  not  enter'd  at 
large  in  fuch  manner  as  he  then  related  it ;  and  that 
therefore  their  Lordfhips  defire  the  Direction  of  the 

Houfe 
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Houfe  concerning  this  Matter  :  It  is  thereupon 
ordered,  that  the  faid  Narrative  made  by  'Titus 
Oates  on  the  faid  3  i  ft  of  O^oher,  fliall  be  enter'd  at 
large,  and  inferted  in  the  Journal,  as  Part  of  the 
"^ufin^fs  of  that  Day. 

L.  C.  J.  Now  you  make  it  Evidence  ;  for  it  ap- 
pears that  he  was  fworn,  and  gave  his  Narrative 
upon  Oath. 

Mr.  At.  Gen.  Then  now,  my  Lord,  I  hope  we 
may  read  it. 

L.  C.  J.  Ay,  read  it. 

Mr.  At.  Gen.  Read  the  54th  Article. 

Cl.cfCr.  Reads.  This  is  the  Narrative  of  Tilui 
Oates,  the  54th  Article.  That  one  Matthew  Med- 
borne,  a  Player  in  the  Duke's  Theatre  -,  one  Mr. 
Penny,  Mr.  Manmck,  Mr.  Sharpe,  and  Mr.  Sedclon ; 
and  one  inHiam  Smith,  a  School-matter  at  IJlington  ; 
and  one  Edward  Everard,  and  others,  meet  in  a 
Club  on  Tburfda-j  Nights  and  Siiiuliy  Nights,  with 
one  Jones  a  Prieft,  and  one  Keynijh  within-men- 
tion'd:  And  all  thefe  Perfons  are  employ'd  by  the 
Jefuits,  to  vilify  the  Houfe  of  Commons,  and  to 
go  about  the  City  to  incenfe  the  People  againft 
them,  and  againft  the  Bifhops  of  the  Nation  ;  and 
they  deliver  this  Treafonable  Pofition,  That  the 
Commons  affembled  in  Parliament  are  the  Devil's 
Reprefentatives,  and  not  the  Nation's;  which  trea- 
sonable and  deteftable  Words  the  Deponent  did 
hear  at  the  lltid  Club,  which  is  kept  at  Fullerh- 
Rents,  near  Grafs-Inn.  And  in  the  Month  of 
Augiijl  the  Deponent  was  order'd  by  the  Jefuits  in 
London,  to  give  the  faid  Perfons  great  RefpecSts  -, 
and  in  their  Names  to  thank  the  Club  for  their 
Faithfulnefs  to  them  in  that  Particular. 

Mr.  At.  Gen.  Thus  you  fee  what  he  had  fworn 
againft  him  •,  now  we  fliall  fhew  how  he  dealt  with 
him.    Is  that  Mr.  O^/a's  Hand  ? 

TVitncfs.  It  is  -,  yes,  I  believe  it  is. 

Mr.  At.  Gen.  I  believe  he  will  hardly  deny  it 
Jiimfelf. 

Oates.  Let  me  fee  it,  I  pray  you,  Mr.  Attorney. 

Mr.  At.  Gen.  Shew  it  him.  [IVhich  was  done.]  Is 
that  your  Fland  .'' 

Oates.  I  cannot  fay  it  Ls  my  Hand  ;  nor  do  I  be- 
lieve it  to  be  fo. 

L.  C.  J.  He  does  nor  own  it  to  be  his  Hand. 

Oates.  I  do  not  lay  it  is  not  my  Hand  ;  but  I  do 
inot  remember  any  thing  of  it. 

Mr.  At.  Gen.  Read  it.  Sir,  pray  you. 

L.  C.  y.  What  is  it  you  would  read  ? 

Mr.  At.  Gen.  A  Certificate  under  Oates's  Hand 
jaf  Mr.  Smith''%  Honefty,  not  three  Days  before 
the  Trial  of  the  five  Jeiijits. 

L.  C.  J.  Read  it,  let  us  hear  what  it  is. 

Thefe  are  to  certify  that  William  Smith  is  no  Pa- 

pift  ;  and  that  he  is  upon  good  Sei-vice  at  this  time  for 
his  King  and  Country  ;  of  -which,  I  hope,  thefe  that 
are  Inq^uirers  after  Recufauls,  will  take  notice. 

PFilnef  m-j  Hand  this  3  d  Da-y  0/ June  1679. 
Titus  Oates. 

L.  C.  y.  What  harm  is  there  in  all  this  ?  I 
muft  needs  fiiy,  I  cannot  comprehend  what  you 
would  make  of  it. 

Mr.  Ai.  Gen.  This  P.-otedtion  was  given  Mr. 
Smith  by  Mr.  Oates,  three  Days  before  the  Trial  ; 
but  alter  lie  had  fv/orn  him  into  the  Plot  in  his  Nar- 
rative. 

L.C.y.  I  fee  nor  any  Plot,  for  my  part,  that  he 
fwore  him  into,  unitf:i  you  mean  Treafon  againft 
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tlie  Houfe  of  Commons :  For  that  is  the  Accufurion 
he  made,  that  he  fp(^c  fueh  Words  of  the  Houlc  of 
Commons.     Pray  read  it  again.        [H^bich  was  done. 

L.  C.  y.  Well,  and  what  is  all  this  ? 

Mr.  Ai.  Gen.  Is  not  this  a  fwearin^^  him  into  the 
Plot  ? 

L.  C.  y.  No,  not  that  I  fee  ;  it  only  o-Jves  an 
ill  Character  of  him. 

Mr.  At.  Gen.  But  he  is  accufed  as  a  Confederate 
with  the  Priefts  and  Jefuits. 

Oates.  Did  I  charge  him,  Mr.  Attorney,  with 
having  any  hand,  in  the  Plot  againft  the  King's 
Life  ? 

Mr.  At.  Gen.  I  only  offer  this  as  an  Evidence 
that  there  was  tampering. 

L.  C.  y.  You  call  it  a  being  in  the  Plot  ;  I  fee 
no  fuch  thing. 

Mr.  At.  Gen.  And  then  he  comes  and  gives  him 
an  Acquittal  under  his  hand,  and  then  produces  him 
as  a  Witnefs. 

L.  C.  y.  There  can  be  no  great  matter  in  this, 
Mr.  Attorney. 

Mr.  At.  Gen.  Then,  my  Lord,  we'll  call  Mr. 
Smith  himfelf,  and  he  will  tell  you  how  Oates  drew 
him  in*:  Swear  Mr.  ^wf/^.  [PFhich  was  done.]  Pray 
acquaint  my  Lord  and  the  Jury,  how  you  came 
to  fwear  at  the  former  Trial,  by  whom  you  were 
perfuaded,  and  how  you  varied  from  the  Truth. 

L.  C.  y.  That  is  very  naufeous  and  fulfome,  Mr. 
Attorney,  methinks,  ina  Court  of  Juftice. 

Mr.  At.  Gen.  What  did  you  fwear  in  the  former 
Trial  ?  and  was  that  true  you  did  fwear  then  ? 

L.  C,  y.  I  tell  you  truly,  Mr.  Attorney,  it  looks 
rank  and  fulfome  ;  if  he  did  forfwear  himfelf,  why 
fhould  he  ever  be  a  Witnefs  again  ? 

Mr.  At.  Gen.  'Tis  not  the  firft  time  by  twenty 
that  fuch  Evidences  have  been  given. 

L.  C.  y.  I  hate  fuch  Precedents  in  all  times  •,  let 
it  be  done  never  fo  often.  Shall  I  believe  a  Villain 
one  Word  he  fays,  when  he  owns  that  he  forfwore 
himfelf? 

Mr.  At.  Gen.  Pray,  my  Lord,  give  me  leave  ? 
I  muft  purfue  m.y  Mafter's  Intereft. 

Mr.  Sol.  Gen.  My  Lord,  it  was  ever  Teftimony 
allow'd  to  be  given,  to  detedt  a  Subornation. 

L.  C.  y.  I  am  fure  'tis  not  fit  to  be  allow'd  at 
any  time  :  If  he  did  forfwear  himfelf  in  a  Court  of 
Record,  in  my  Opinion  he  is  not  to  be  receiv'd  as 
a  Witnefs  any  more. 

Mr.  Sol.  Gen.  We  do  only  make  this  ufe  of  him, 
to  prove  that  Oates  didfuborn  him. 

L.  C.  y.  Pray  call  fome  other  WitnefTes,  if  you 
have  them,  to  contradidt  him  ;  but  do  not  offer  to 
bring  a  Man  to  fwear,  that  he  did  forfwear  himfelf 
before. 

Mr.  Sol.  Gen.  My  Lord,  we  give  Evidence  here 
of  a  Man's  being  produced  by  Oates,  to  fwear  he 
was  here  in  May  jS,  and  he  did  make  fuch  an 
Oath :  Now  I  hope,  with  Submiffion,  my  Lord, 
it  is  Evidence  to  contradift  that  Oath,  if  we  can 
prove  that  he  has  confefs'd  he  was  forl'worn,  and 
miftaken  in  his  Oath  ;  fuch  Evidence  perhaps  wUl 
be  of  little  value,  yet  Evidence  it  is. 

L.  C.  y.  Make  it  what  you  will,  Mr.  Sollicitor  ; 
I  think  it  is  of  no  value  at  all,  nor  to  be  admitted, 
for  the  Man  to  come  and  fwear  it  himfelf:  Prove 
what  you  can  by  others. 

Mr.  Sol.  Gen.  Surely,  my  Lord,  this  Confeffion 
of  his  to  others,  is  of  kfs  value  than  when  we  bring 
the  Man  himfelf  to  confefs  his  Fault  -,  tliat  Man 
himfelf  coming  and  owning  the  thing,  that  he  was 
miftaken,  with  great  Sorrow  for  it,  fuxe  is  a  good 
Evidence.  L. 
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L.  C.  y.  Argue  the  matter  as  long  as  you  will, 
Mr.  Soliicitor,  you  will  never  convince  me,  but 
th.it  he  that  has  once  forfworn  himlclf,  ought  not 
to  be  a  Witnels  after  that  in  any  Caule  whacfoever. 
If  any  Man  tell  me  otherwife  till  Doomfday,  I 
cannot  be  convinced  of  it. 

Mr.  Sol.  Ge>i.  I  go  but  to  afk  him  this  Qucftion, 
whether  or  no  what  he  fv/orc  were  true  ? 

L.  C.  J.  Mr.  Soliicitor,  we  are  all  of  another 
Opinion,  that  it  is  not  Evidence  fit  to  be  given. 
Mr.  Sol.  Gen.  My  Lord,  I  mult:  ilibmit  it  to  you. 
L.C.J.  I  tell  you,  Mr.  Soliicitor,  if  you  fhould 
call  him  to  know  what  it  was  he  Iwore,  and  it  does 
appear  by  any  Evidence,  or  by  his  own  Confeflion, 
that  it  was  talfe,  you  ought  not  to  believe  what  he 
lays,  even  in  that  matter.  And  I  think  truly,  for 
Example's  fake,  it  ought  not  by  any  means  to  be 
admitted. 

Mr.  Sol.  Gen.  My  Lord,  I  mull  fubmit  it  to 
you-,  but  then  I  humbly  conceive,  it  will  be  in 
very  many  Cafes  impoflible  to  deted  a  Perjury  or 
Subornation,  if  the  Party  fuborn'd  cannot  be  ad- 
mitted to  be  a  Witnefs. 

L.  C.  J.  What  good  will  the  admitting  him  to 

be  a  Witnefs  do  ?     For  either  what  he  fwore  then, 

or  what  he  fwears  now,  is  falfe  •,  and  if  he  once 

fwears  falfe,  can  you  fay  he  is  to  be  believ'd.? 

Mr.  North.    My  Lord,    if  a  .Man   come   and 

fwear • 

L.  C.  J.  Look  ye,  Sir,  you  have  our  Opinion ; 
it  has  been  always  the  Practice  heretofore,  that 
when  the  Court  have  deliver'd  their  Opinion,  the 
Counfel  lliould  fit  down,  and  not  difpute  it  any 
further. 

Mr.  At.  Gen.  Then  we  will  go  about  the  Bufi- 
nefs  of  C/fl),  and  for  that  we  will  call  Lawrence 
Davenport. 

L.  C.  J.  'Tis  certainly  againft  the  Law  to  admit 
a  Man  that  has  once  forfworn  himfelf  to  be  a  Wit- 
nefs again  in  any  Caufe. 

Mr.  At.  Gen.  Swear  Lawrence  Davenport.  \lVhicb 
^as  done.']  Pray  give  my  Lord  and  the  Jury  an 
account  how  Clay  came  to  be  a  Witnefs,  and  by 
whom  he  was  wrought  upon  to  be  fo. 

Davenport.  May  it  pleafe  you,  my  Lords,  and 
Gentlemen  of  the  Jury,  Mr.  Oates  came  to  the 
,Prifon,  I  being  then  a  Prifoner  at  that  time  in  the 
Gate-hotife  at  [Fejlmlnjter  myfelf;  and  having  no 
other  Employment,  I  had  the  Government  and 
Care  of  fome  of  the  Prifoncrs  for  a  Livelihood, 
being  in  Cuftody  •,  and  at  that  time  Mr.  Oates,  as 
I  faid,  when  old  Clay  was  in  Prifon,  did  come 
there  to  vifit  this  Clay  at  feveral  times.  And  coming 
there  to  vifit  this  Clay,  up  flairs  he  went  to  his 
Chamber,  and  defired  to  fpeak  with  him  ;  and  I 
did  defire  your  Worfhip,  Mr.  O.ites-,  that  you 
would  go  in  to  him,  and  you  did  go  into  his 
Chamber,  and  there  thcfe  Words  you  did  fpeak  to 
him  before  the  Trial  of  the  five  Jefuits  •,  That  if  he 
did  not  fwcar  what  you  put  to  him,  he  fhould  be 
profecuted  as  a  Prieil,  which  you  did  believe  he 
would  die  for. 

L.  C.  J.  What  is  this  Man's  Name  ? 
Mr. .'//.  Gen.  Lawrence  Davenport. 
L.  C.  J.  Did  you  hear  him  lay  fo  ? 
Davenport.    Yes,    my  Lord,    upon  my  Oath  I 
did  hear  hini  fay  fo,  and  Sir  IFilliatn  JValler  was 
with  him  -,  and  then  he  replied,  and  ftid,  with  a 
Provifo  that  you  would  give  him    his  Gold  and 
Silver  that  wis  taken  from  him,  being  then  a  Pri- 
foner  under  my  keeping  in   the  Gate-houfe,  and 
wanting  his  Money  ■,  if  you  would  do  that,  he  laid, 
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he  had  been  a  Rogue  before,  and  he  could  not  fay 
what  he  might  do. 

L.  C.  J.  Now  make  it  appear  that  this  Clay  was 
fworn  at  the  Trial. 

Davenport.  My  Lord,  afterwards  I  was  Keeper 
to  him  under  the  other  Keeper,  and  he  had  a  Keeper 
to  wait  on  him  to  Neivgate  Sellions  at  the  Old 
Bailey  ;  wherefore  this  Gentleman  that  is  Handing 
there,  Mr.  Oates,  comes  to  us,  fays  he,  do  not  you 
trouble  yourfelf  about  this  Prifoner  ;  let  him  alone 
with  me,  Pll  fee  him  at  home  again  ;  and  then  the 
Jefuits  there  did  take  their  Trials  ;  how  it  was  I 
cannot  tell,  for  we  could  not  come  into  the  Court. 
Afterwards  they  went  to  the  Fountain  Tavern  by 
Newgate  to  Dinner,  and  Mr.  Oates  and  he  went  to 
Dinner  together  •,  we  were  below  in  the  Houfe 
waiting  there  till  it  was  Night,  and  ftill  thinking 
that  he  fhould  come  down  again :  but  away  wenc 
he  home,  and  left  us  in  the  lurch  ;  but  indeed  he 
did  come  home  to  the  Prifon  very  honeflly  and  ci- 
villy, becauie  he  was  civilly  guarded. 

Mr.  At.  Gen.  Now,  my  Lord,  we'll  give  you  an 
account,  that  the  next  Morning  after  this  Difcourfe 
betwixt  Oales  and  Clay  at  the  Gate-houfe,  this  Wit- 
nefs told  it  to  another  that  was  a  Prifoner  there  then 
too. 

Oates.  My  Lord,  I  would  afk  this  Man  a 
Qaeflion,  whether  he  had  the  fole  keeping  of  Clay, 
without  any  other  Keeper  with  him  ? 

Davenport.  There  was  no  Keeper  in  the  Houfe 
but  myfelf,  where  he  lay,  which  was  in  Margarei's- 
lane,  not  in  the  Prifon,  but  in  the  Houfe. 

Oates.  Pray  afk  this  Gentleman,  why  he  did  not 
come  in  and  teflify  tliis  Difcourfe  he  fpeaks  of,  when 
Clay  was  a  Witnefs, 

Davenport.  I  was  not  by  when  he  was  fworn. 

Oates.  Did  he  not  know  he  was  a  Witnefs  ? 

L.  C.  J.  No,  he  fays  he  did  not  go  into  the 
Court  with  you,  he  was  not  fuffered  to  go  in. 

Davenport.  My  Lord,  I  am  a  poor  Tradefman, 
and  know  nothing  what  belongs  to  the  Law. 

Mr.  At.  Gen.  Come,  pray  fwear  this  Man,  Mr. — 

[JVhich  was  done. 

Mr.  Sol.  Gen.  Pray  tell  what  Davenport  told  you, 
and  when. 

Mr. .He  came  and  told  me  the  next  day 

in  the  Prifon,  where  I  was  then,  what  Mr.  Oates 
and  Sir  JVilllun  Mealier  had  been  tampering  with 
Clay  about,  to  make  him  fwear  for  Mr.  Oates. 

L.  C.  J.  What  were  the  Words  he  toJd  you  they 
faid  to  him  ? 

Mr. .It  was,    that  he    muft   fwear   that 

Mr.  Oatrs  dined  at  Mr.  Howard's  Houfe  fuch  a  Day 
of  the  Month,  and  Mr.  Clay  did  fay  he  knew  no- 
thing of  the  matter  •,  but  then  Sir  TViUiavi  Waller 
and  Mr.  Oates  did  reply  to  him  again,  here's  your 
Choice  i  if  you  will  not  fwear  this,  we  will  try  you 
for  a  Prieft,  and  hang  you,  and  fo  Clay  agreed, 
if  he  might  have  his  Money  reftored  that  was 
taken  from  him  ;  he  had  been  a  Rogue  before, 
and  did  not  know  what  he  might  do. 

Oates.  Is  this  Evidence,  my  Lord  ? 

L.  C.  J.  Yes,  doubtlefs,  very  good  Evidence. 
Oates.  'Tis  only  upon  Hear-fay  that  he  fpeaks. 
L.  C.  J.  But  that  eflablifiies  the   other  Man's 
Tedimony,  this  being  told  the  very  next  Morning  •, 
for  he  would  not  conceal  it,  it  feems. 

Mr.  At.  Gen.  Now  that  Clay  was  fworn  at  the 
Trial,  you  admit,  Mv.  Oates. 
Oates.  Yes,  I  do,  he  wasfo. 
Mr.  At.  Gen.  Then  I  think  here's  a  pLdn  Proof 
of  a  Subornation. 
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L.  C.  J.   You  mufl:  obfcrvc  how  they  apply  this 
Evidence :  They  fay   you  are  an  ill  Man,  not  only 
as   to  fwcaring  falfe   yourfclf,  but  as  to  fuborning 
others  to  fwear  more  than  they  knew  ;  and   parti- 
cularly as  to   this  Cla^,  that  you  and  Sir  William 
Waller  did  threaten  him,  you  would  hang  him  up 
for  a  Pried,  if  he  would  not  fwear  as  you  would 
have  him ;  and  by  your  Threatnings  he  was  pre- 
vailed with  to  fwear. 
Gates.  Is  Mr.  CAa^  in  Court,  my  Lord  ? 
£,.  C  J.  Nay,  I  cannot  tell  where  he  is. 
Mr.  At.  Gen.  He  was  your  Witncfs,  Mr.  Oates  j 
we  expe(fted  you  would  have  brought  him. 

Oates.  I  cannot  tell  where  to  find  him,  my  Lord, 
now,  truly. 
Mr.  At.  Gen.  Call  Mr.  Howard. 
Cr^er.  Here  he  is.   Sir  ;  he  is  fworn. 
L.  C.  J.    Mr.  Attorney,    you  have  not  proved 
what  he  fwore. 

Mr.  At.  Gen.  We  are  now  about  it,  my  Lord. 
Mr.  Howard,  pray  were  you  at  the  Trial  of  the 
five  Jefuits,  or  at  Langhorn's,  when  Clay  was  fworn 
as  a  Witnefs  for  Dr.  Oates  ? 

Mr.  Howard.  Yes,  I  was  at  Langhorn'^  Trial, 
my  Lord. 

Mr.  At.  Gen.  What  was  the  efi^eft  of  his  Tefti  - 
mony  there  ? 

Mr.  Howard.  He  did  fwear,  that  he  was  with 
me  and  Mr.  Oates  at  Dinner  at  my  Houfe,  in  May 
in  the  Year  "jy. 
Mr.  At.  Gen.  77  did  he  fiy,  or  78  .? 
Mr.  Howard.  Stay,  I  will  look  upon  my  Notes  I 
took  at  that  time. 

L.  C.  J.  Ay,  do  fo,  to  refrelh  your  Memory, 
Mr.  Howard. 
Mr.  Howard.  Ifwus  Alay  78,  my  Lord. 
Mr.  Sol.  Gen.  Pray,   Sir,    was  he   then  at  your 
Houfe  with  Oates  ? 

Mr.  Howard.  No,  he  was  not  there  in  May  ; 
Mr.  Clay  was  with  me  and  Mr.  Oates  both  togetlier 
in  July  78,  after  the  4th  Day  oijuly. 

Mr.  At.  Gen.  That  is,  after  the  time  he  came  to 
London  from  St.  Omers. 

L.  C.  J.  You  fay  very  well ;  have  you  any  more 
Witnefles .'' 

Mr.  Sol.  Gen.  My  Lord,  we  mufl:  defire  that  the 
28th  Article  of  Mr.  Gates's,  Narrative  may  be  read. 

CI.  ofCr.  Reads.  That  in  order  to  this  Command 
on  April  24.  78.  Father  Wa.rren,  Re£lor  of  Liege; 
Sir  Thomas  Prefton,  Baronet  ;  Father  Marlh, 
ReSlor  of  Gaunt  ;  and  Father  Williams,  ReBor  of 
Watton,  and  Majler  of  the  Novices  •■,  Sir  John 
Warner,  Baronet ;  Richard  Afliby,  Rector  of  the 
Englifh  Seminary  at  St.  Omers,  being  fick  of  the 
Gout  could  not  go.  But  out  of  the  faid  Seminary  went 
Sir  Robert  Bret,  Baronet ;  Father  Pool,  Edward 
Nevile.  There  were  in  all  with  the  Deponent  nine  or 
ten,  who  met  in  London  in  confult  with  Thomas 
Whitebread,  Fa;^^r .  Harcourt  Senior,  and  Father 
Harcourt  Junior,  John  Fenwick,  Bafil  Langworth, 
William  Morgan,  John  Keimes,  Father  Lovel, 
Father  Ireland,  Father  Blundel,  Richard  Strange, 
Father  Mico,  Father  Grey,  anci  others,  to  the 
Number  of  fifty  Jefuits,  met  at  the  White  Horfe  Ta- 
vern in  the  Strand,  where  they  plotted  th:ir  Defigns 
for  the  Society,  and  ordered  Father  John  Carey,  who 
was  alfo  there,  to  go  Procurator  for  Kome.  ;  at  which 
Confult  thus  held  in  the  Month  of  May,  the  Deponent 
was  prefent  to  attend  the  C  nfultors,  and  deliver  their 
Concerns  from  Company  to  Company  ;  and  toen  a  little 
after  they  left  the  White-horfe  Tavern,  and  divided 
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themfelves  into  fever alCluhs  and  Companies ',  fome  mtt 
at  Mr.  S.iundersV  Houfe  in  Wild-ftrect  ;  others  at 
M-.  Fenwick'j,  at  Aires'^  Houfe  in  Dniry-lane ; 
others  at  Mr.  Ircland'i  in  RufTel-ftreet,  near  Covent- 
Garden  ;  and  in  other  Places.  All  whuh,  tho*  in 
feveral  Companies,  five  or  fix  in  a  Company'  did  con- 
trive the  Death  of  the  King  ;  and  in  order  to  which, 
there  were  Papers  fient  fro?n  Comiany  to  Company, 
which  the  Deponent  did  carry,  containing  their  Oii- 
nionsof  the  timing  their  Bufinefs,  and  the  manner  bow 
it  was  to  be  done  ;  and  within  three  or  four  Da\i  after 
the  Deponent  went  to  St.  Omers,  with  the  Fathers 
that  came  from  the  other  fiide  of  the  Water. 

Mr.  At.  Gen.  My  Lord,  we  produce  this  to 
overthrow  their  WitnelTes,  that  fpeak  of  his  being 
here  a  Week  in  May.  Now  Mr.  Oates  in  his  Nar- 
rative fays,  that  the  Confult  ended  the  24th  of 
April ;  and  that  three  or  four  Days  after,  he  re- 
turned back  to  St.  Omers. 

L.  C.  J.  Pray  read  that  over  again,  where  the 
Names  are  ;  for  the  WitnefTes  for  the  King  fwear, 
that  Mr.  Williams  came  over  from  St,  Omers,  but 
he  there  fays  he  did  not,  I  think. 

It  was  read  again. 

L.  C.  J.  I  thought  it  had  been  otherwife,  'tis 
darkly  penn'd. 

Mr.  At.  Gen.  My  Lord,  I  myfelf  heard  him  de- 
clare in  many  Trials  here,  and  at  the  Old  Bailey, 
that  all  was  finifh'd  in  that  Day,  and  he  went  in  a 
few  Days. 

Oates.  Mr.  Attorney,  you  are  miftaken :  For  if 
you  pleafe,  my  Lord,  the  Confult  was  not  difTolv'd 
in  fix  or  eight  Days,  tho'  they  were  not  fitting  or 
afting  every  Day. 

Mr.  At.  Gen.  'Tis  not  a  difference  of  fix  or  eio-ht 
Days  that  is  contended  for,  but  it  is,  either  Mr. 
Oates,  or  his  WitneflTes,  do  not  fwear  true.  If  it 
were  as  Mr.  Oates  fays,  that  fix  or  eight  Days  were 
allow'd  after  the  24th  of  April,  then  it  mufl  be  the 
5th  or  6ch  oi  May  that  he  went  to  .S/.  07?iers ;  and 
then  his  Wimefles,  that  fay  he  was  here  the  latter 
end  of  May,  cannot  fwear  true.  And  our  Wit- 
nefles  fay  he  was  all  April  and  May,  till  the  23d  of 
Jit7te,  at  St.  Omers. 

Oates.  My  Lord,  Mr.  Attorney  does  not  appre- 
hend the  Evidence  aright. 

L.  C.  J.  Well,  you  may  make  your  Remarks 
by  and  by,  and  fet  him  right  if  you  can. 

Mr.  At.  Gen.  We  have  done  our  Evidence,  my 
Lord. 

L.C.J.    Have  you   any  more  Wimefles,  Mr. 
Oates  ? 
Oates.  No,  my  Lord,  I  have  not. 
L.  C.  J.  Then  you  mufl:  conclude,  and  fay  what 
you  have  to  fay  to  the  Jury. 

Oates.  My  Lord,  I  have  one  tiling  more,  and 
that  is,  a  Copy  of  the  Record  out  of  the  Houfe  of 
Lords.  It  is  in  the  Journal  the  twenty-fifth  of 
March,  yg. 

Mr.  Walker.  My  Lord,  I  have  not  the  Book 
here,  it  was  not  fpoke  for. 

Oates.  But  do  you  know  this  Hand  ? 

[Shewing  him  a  Copy. 
Mr.  Walker.  Yes,  and  I  believe  it  is  a  true  Copy. 
L.C.J.  Read  it. 

Cl.ofCr.  Reads.  Tuefday  the  25  th  of  March, 
1679. 

Oates.  It  is  the  laftCl.'.ufe  in  the  Journal  of  tlvu 
Day. 
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Lord, the  Evidence  I  think  I, nor  no  honclt  Man  fhall 
needro  be  afliamcdof:  I  am  not  afhamed  to  own, 
that  I  repeated  this  Evidence  feveral  times,  nbr 
that  I  gave  that  Evidence  upon  Oath  ;  for  it  is 
Truth,  my  Lord,  and  nothing  but  Truth,  and  I 
refolve  by  the  Grace  of  God  to  ftand  by  it,  and 
confirm  it  with  my  Blood,  if  there  be   occafion. 


Cl.ofCr.  Reads.  Refolved,  Nemine  Contradi- 
cente,  b'j  the  Lords  Spiritual  and  'Temporal,  and 
Cojnmons  in  Parliament  ajfembled^  that  the)  do  declare 
that  they  are  fully  fatisfied  by  the  Proofs  they  have 
heard,  that  there  now  is,  and  for  divers  Tears  laji 
paft  hath  been  a  horrid  and  treafonable  Plot  and  Con- 
fpiracy  contrived  and  carried  on  by  thofe  of  the  Popijh 
Religion,  for  the  mitrthering  of  his  Majeflfs  Sacred 
Perfon,  and  for  fubverting  the  Proteflant  Religion, 
and  the  ancient  and  ejiablijbed  Government  of  this 
Kingdom. 

Oates.  There  is  an  Order  to  have  that  Vote 
printed,  and  inferred  before  the  Form  of  Prayer  for 
the  Faft.  Pray,  Sir,  read  the  next  Page, 
Cl.ofCr.  Reads.  Die  Luncs  25  O^?.  1680. 
Upon  Report  from  the  Lords  Committees  for  exami- 
ning Matters  relating  to  the  Difcovery  of  the  late 
horrid  Plot  and  Confpiracy,  that  Captain  Thomas 
Bickley  hath  lately  vilified  Dr.  Titus  Oates  at  a  pub- 
lick  Meeting  at  Chichefter,  to  the  prejudice  of  his 
Majeilfs  Evidense,  for  the  further  Dijcovery  of  the 
faid  Plot :  It  is  thereupon  ordered  by  the  Lords  Spi- 
ritual and  Temporal  in  Parliament  ajfembled,  that 
the  y^/(/ Thomas  Bickley  be,  and  is  hereby  required 
to  appear  before  their  Lor djhips,  in  the  Lord  Privy- 
Seal'' s  Lodgings,  near  the  Houfe  of  Peers,  on  Wed- 
nefday  the  third  Dav  of  November  next,  at  eight  of 
the  Clock  in  the  Forenoon.  And  it  is  further  ordered, 
that  Alderman  Exon,  and  Alderman  William  Bury 
of  Chichefter  afcrefaid,  who  were  then  prefent  at  the 
faid  meetim,  do  likewife  att-nd  their  LordfJjips  at  the 
time  aforefaid,  to  give  Evidence  of  what  tbey  know 
concerning  this  matter, 

L.  C.J.  What  of  all  this  ?  We  know  hereupon 
Bickley  was  turn'd  out  of  Commiffion,  and  now 
Bickley  is  in  again.  But  it  feems,  as  you  had  credit 
with  fome  then,  fo  you  had  not  with  others.  Well, 
have  you  now  done  all  ? 

Mr.  At.  Gen.  Yes,  my  Lord. 
Mr.  Sol.  Gen.  If  Mr.  Oats  will  fum  up  his  Evi- 
dence, then  I  will  do  the  fame  for  the  King,  when 
he  has  done. 

L.  C.  J.  Well,  what  fay  you,  Mr.  Oates  ? 
Oates.  Now,  my  Lord,  here    is    an   Indictment 
preferr'd  againft  me  for  Perjury,  and  the  Evidence 
they  have  given  for  the  King,    is  this.     i.  They 
have  call'd  Mr.  Fojler,  and  he  t^lls  you,  that  I  was 
produced  at  the  SefTions-Houfe  in  the  Old  Bailey, 
where  he  was  fummoned  as  a  Juryman,  upon  the 
Trial   of  Ireland;  and  he  fays,  that  when  I  was 
produced  at  the_  Seffions   in   the   Old  Bailey  as  a 
Witnefs,   and  fworn  (if  I  do  remember  Mr.  Fofier 
aright  in  what  he  fays)  he  did  hear  me  Iwear,  that 
there  was  a  treafonable  Confult  of  Jefuits  upon   the 
twenty-fourth  of  April  yS,  at  the  fVhitc-Horfe  Ta- 
vern  in  the  Strand  ;  and  he  does  further  fay,  that  I 
faid  thofe  Jefuits  afterwards  came  to  a  Rcfolution  to 
kill  the  King  ;  and  that  they  feparated  themfelves 
into  lefTer  Clubs,  the  Refolution  being  drawn  up  by 
one  Mico  ;  and  that  I  carried  it  from  Chamber  to 
Chamber  to  be  figned,   and  did  fee  it  figned.     My 
Lord,  I  did  afk  Mr.  Fofter,  whether  I  in  my  Evi- 
dence call'd  it  a  Confult,  or  a  traitorous  Confult. 
Now,  my  Lord,  'tis  true  I  did  call  it  a  traitorous 
Confult  -,  it  is  as  true  that  I  did  fwcar  there  was  fuch 
a  Confult  -,  and  it  is  as  true,  that  I  did  fwear  tliis 
Confult  did  divide  itfelf  into  leller  Companies ;  it 
is  as  true  that  I  did  fay  I  carried  that  Refolution  a- 
bout  from  Chamber  to  Cliambcr,  and  faw  them 
fign  that  Refolution  for  murdering  the  King,  I  do 
not  mean  of  this  King,  but  of  the  late  King.     My 


My  Lord,  to  convift  me  of  Perjury,  they  have 
brought  a  parcel  of  St.  Otncrs  Witnefles,  and  thefe 
do  fwear  that  which  they  would  have  fworn  fix 
Years  ago  -,  but  then  the  Court  thought  them  not 
fit  to  be  fworn,  not  only  becaufe  the  Law  will  not 
allow  them,  but  becaufe  of  their  Religion,  that  can 
difpenfe  with  falfe  Oaths,  if  it  were  for  a  good 
Caufe,  and  that  was  the  Remark  my  Lord  Chief 
Juftice  Scroggs  then  made  on  it.  I  fhall  not  infift 
much  upon  what  they  have  fworn,  for  that  I  fup- 
pofe  your  Lordfhip  and  the  Jury  do  very  well  re- 
member :  But  I  have  five  things  to  objeft  to  their 
Evidence,  and  I  hope  the  Jury  will  take  notice  of 
my  Objeftions,  and  make  their  Remarks  upon  them ; 
for  fince  you  have  heard  the  Evidence  that  is 
brought  againft  me,  it  will  be  neceffxry  for  your 
Lordftiip  to  weigh  the  nature  of  thefe  Witnefl"es, 
and  the  value  that  the  feveral  Juries  of  London  and 
Middlefex  had  for  them.  'Tis  true,  there  are  feve- 
ral brought  here  now,  that  never  were  WitneflTes 
before  •,  there  are  indeed  other  Men,  but  of  the 
fime  Religion  and  the  fame  Intereft,  and  therefore 
their  Tcftimony  muft  be  of  the  fame  value  •,  I 
think  your  Lordfiiip  will  allow  me  that.  Therefore 
I  begin  with  their  Religion,  and  that  I  take  notice 
to  be  a  great  Objeftion  to  their  Evidence,  as  I  am 
advis'd  by  thofe  that  are  learned  in  the  Law.  And 
I  muft  appeal  to  the  Court,  whether  a  Papift,  in 
cafe  of  Religion,  may  be  believed  and  received  as 
a  good  Witnefs. 

L.  C.  J.  We  muft  not  hear  any  of  thefe  idle  Ex- 
prefTions. 

Mr.  Juft.  JVithins.  Do  you  think  you  are  come 
here  to  preach,  Mr.  Oaies  ? 

L.  C.  J.  I'll  tell  you,  a  Papift,  except  you'll 
prove  any  legal  Objedlion  againft  him,  is  as  good 
a  Witnefs  in  a  Court  of  Record,  as  any  otlier  Per- 
fon whatfoever. 

Oates.  But  if 'tis  your  Lordfhip's,  I'll  tell  you 
my  Lord  Coke's  Pradlice  was  not  to  admit  them  as 
good  WitneflTes. 

L.  C.  J.  Do  not  tell  me  of  my  Lord  Coke's 
Praftice  ;  the  Law  is  otherwife  :  keep  to  die  Bufi- 
nefs  that  you  have  here  in  hand,  the  Queftion  be- 
fore us,  whether  you  were  forfworn  in  Ireland's 
Trial  or  not.  Anfvver  that  if  you  can  ;  but  you 
muft  not  run  out  into  Clamours  and  idle  Exixava- 
gancies. 

Oates.  My  Lord,  I  demand  it  as  m.y  Right  to  bc 
heard  what  I  have  to  except  againft  the  Witnefles. 

L.  C.  J.  I  tell  you,  you  ftiall  be  heard  when  you 
fpeak  properly ;  but  are  you  to  determine  what  is 
right,   or  what  is  wrong  ? 

Oates.  I  am  to  determine  my  own  Right  now  in 
this  Point,  and  I  infift  upon  it,  and  demand  it. 

L.  C.  J.  It  may  be,  prcfently  you'll  tell  us  we 
have  no  right  to  judge  of  it. 

Oates.  Yes,  my  Lord,  you  have  j  but  I  hope  I 
have  right  to  urge  it. 

L.  C.  J.  Urge  what  you  will  that  is  to  the  pur- 
pofe,  but  then  you  muft  keep  to  the  matter  in 
hand,  and  not  make  fuch  idle  Excurfions  as  thefe 
are. 

Oates.  I  will  keep  to  the  matter,  my  Lord,  if 
you  will  hear  me. 
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L.  C.  J.  So  you  flial!  •,  we'll  make  you  keep  to  the 
Matter,  or  we  will  not  hear  you  at  all  :  Do  not 
think  your  Impudence  Ihall  ftorm  us  out  of  our 
Senfes. 

Oates.  My  Lord,  I  do  infift  upon  It,  that  thefe 
Mens  Religion  is  an  exception  to  their  Teftimony, 
and  a  P.ipift  is  not  a  good  Witnefs  in  a  Caufe  of 
Religion  ;  and  I  defire  I  may  have  leave  to  argue 
that  as  a  Point  of  Law  in  my  own  Defence. 

L.  C.  J.  No,  Sir,  it  is  no  Point  of  Law  at  all. 

Oates.  Then  I  appeal  to  all  the  Hearers,  whether 
I  have  Juftice  done  me. 

L.C.J.  What's  that.''  Why  you  impudent  Fel- 
low, do  you  know  where  you  are .''  You  are  in  a 
Court  of  Jultice,  and  mull  appeal  to  none  but  the 
Court  and  the  Jury. 

Oates.  I  do  appeal  to  the  Hearers. 

L.  C.  J.  Take  him  away  there  ;  if  you  will  not 
behave  your  felf  as  you  ought,  I  can  affure  you, 
the  Court  will  do  what  they  ought  to  do,  and  Hop 
your  Mouth. 

Oates.  What  you  pleafe,  my  Lord,  I  muft  make 
my  ov/n  Defence  as  well  as  I  can. 

L.  C.  y.  You  are  here  in  Judgment  before  us, 
and  are  to  appeal  to  us  ;  we'll  fuffer  none  of  your 
Common-wealth  Appeals  to  your  Mobile  •-,  keep 
within  the  Bounds  of  Decency,  and  fay  what  you 
can  for  your  felf. 

Oates.  My  Lord,  this  I  move  to  the  Court  as  one 
of  my  Objedions  to  this  Evidence  given  againft 
me.  That  their  Religion  makes  them  no  good 
Witnefies  -,  efpecially  in  this  Caufe. 

L.  C.  J.  I  tell  you  that  is  nothing  to  the  purpofe, 
what  their  l<  eligion  is. 

Mr.  Juft.  HoUoway.  Mr.  Oates,  we  come  not  here 
to  difpite  Points  of  Religion,  we  come  to  try  a 
bare  Matter  of  Faft, whether  you  are  perjured, or  no. 

L.  C.  J.  I  tell  you  a  Papift  is  a  good  Witnefs 
without  a  legal  Exception. 

Mr,  Juft.  PTuhins.  Pray,  Mr.  Oates,  is  not  a  Pa- 
pift as  good  a  Witnefs  as  a  Difienter  ? 

Oates.  My  Lord  Coke  would  not  admit  a  Papift 
to  be  a  good  Witnefs  in  any  Caufe. 

Mr.  Juft.  Withins.  How,  not  in  a  Caufe  ofMeum 
and  Tuum  ? 

Oates.  No,  my  Lord,  not  in  any  Caufe  between 
Party  and  Party. 

L.  C.  J.  Where  is  that  Opinion  ? 

Oates.  ril  cite  you  the  Cafe,  if  you  pleafe,  my 
Lord. 

L.  C.  J.  Pray  let  us  kear  it. 

Oates.  It  is  in  Bulftrcde'%  Reports,  the  Second 
Part,  155.  A  Popifh  Reculant  is  not  to  be  admitted 
a  Witnefs  between  Party  and  Party.. 

Mr,  Juft.  Witbhis.  May  a  Prefbyterian  be  a  good 
Witnefs,  Mr.  Oates? 

Mr.  Juft.  Hollotvay,  Or  would  Mr.  Colledge  have 
been  a  good  Witnefs,  Mr.  Oates  ? 

Oates.  I  tell  you  this  was  my  Lord  Co^^^'s  Praftice. 

L.  C.  J.  You  have  our  Opinion,  and  be  fatisfied 
with  it  ;  that  Book  fays  it  was  my  Lord  Coke's 
Praftice,  and  we  think  if  that  was  his  Practice,  his 
Prafticewas  againft  Law. 

Oates.  Then  another  thing  I  obje£t  to  their 
Teftimony,  is  their  Education. 

L.  C.  y.  That's  no  Objeftion  at  all  neither. 

Oates.  My  Lord,  they  are  bred  up  in  a  Semina- 
ry againft  Law,  and  for  which  their  Friends  are  to 
bepunillied. 

L.  C.  y.  So  is  every  Man  living  that's  bred  a  Dif- 
fenter,  bred  up  againft  Law. 
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Oates.  My  Lord,  I  have  not  offered  any  Difien- 
ter as  Evidence  lor  me, 

L.C.y.  No,  they  are  ail  no  doubt  of  it  very 
good  People.  Good-wife  Mayo,  and  her  Compa- 
nions, excellent  Proteftants  witliout  all  queftion  ! 

Oates.  My  Lord,  I  iiumbly  offer  a  Stature  to 
your  Lordlhip  :  And  that  is  Law  furc. 

L.C.y.  Yes,  a  Statute  i.  Law.  What  Statute 
is  it? 

Oates.  It  is  27^  of  £.72.  Cap.  2.  The  Law  fays 
there 

L.  C.  y.  Come  we  will  fee  what  the  Lav/  fays. 
Read  the  Statute  he  fpeaks  of. 

CI.  of  Cr.  //  is  intituled,  an  Act  againft  yefuitSy 
Priefts,  and  ether  fuch  like  difohedient  Perfons. 

Oates.  My  Lord,  I  defire  that  the  Preamble  of 
the  Aft  may  be  read. 

CI.  of  Cr.  IVhereas  divers  Perfons  called  and  pro- 
fejfed  yefuits.  Seminary  Priefts,  and  oth.  r  Pri'Jls, 
which  have  been,  and  from  time  to  time  are  mad:  in 
the  Parts  beyond  the  Seas,  by  rr  according  to  the  Order 
and  Rites  of  the  Romifh  Church,  have  of  late  come, 
and  have  been  fent,  and  daily  do  come,  and  are  fent 
into  this  Realm  of  England,  arid  ethers  the  ^ee?i'i 
Majefty's  Dominions 

L.  C.  y.  This  is  notliing  to  this  Bufmefs  before 
us  at  all. 

Mr.  Juft.  Withins.  Does  this  Statute  fiy  they  are 
no  good  WitncfTes  ? 

Oafes.  They  own  themfelves  to  be  educated  at 
St.  Omers,  an-l  that  is  againft  this  Law  expref  ly. 

L.  C.  y.  What  then  !  Do  they  own  themfelves 
to  be  in  Orders,  Jefuits  and  Priefts,  then  you 
might  fay  fomewhat  to  them  upon  this  Law  ;  but 
do  not  fpend  our  Time  in  fuch  Trifles. 

O'Jtes,  I  do  not  fpend  your  Time  in  Trifles,  my 
Lord  -,   it  is  my  Defence. 

L.  C.  y.  Mr.  Attorney,  do  you  go  on  ;  for  we 
will  not  fit  here  to  fpend  our  Time  for  nothing. 

Oates.  Pray,  my  L.ord,  let  me  but  fhew  this,  I 
only  propofe  one  Statute  more  to  your  I^crdftiip's 
Confideration. 

L.  C.  y.  You  may  propofe  to  read  the  whole 
Statute-Book. 

Oates.  Pray,  my  Lord,  hear  me  cut. 

L.  C.  y.  Speak  then  to  the  Bufmefs  in  hand. 

Oates.  It  is  the  Statute  made  in  the  3(fof  King 
Charles  I.  Chap.  2. 

L.  C.  y.  It  is  nothing  to  the  purpofe. 

Oates.  lam  advifed'tis  very  material  for  me. 

L.  C.  y.  I  tell  you  it  is  not,  and  we'll  not  let 
your  Importunity  prevail  upon  us  to  fpend  our  time 
for  nothing :  There  has  been  a  great  deal  ot  Time 
fpent  to  no  purpofe  already. 

Oates.  Then  if  you  will  over-rule  it,  my 
Lord 

L.  C.  y.  We  do  over-rule  it :  For  it  fignifies  no- 
thing to  this  purpofe. 

Oates.  Pray,  my  Lord,  be  pleafed  to  give  me 
leave  to  ofi^er  their  Judgments  in  Cafes  ot  Con- 
fcience,  whereby  they  own  they  have  Difpenfations 
to  fwear  Lyes  for  the  promoting  of  the  Caufe. 

L.  C.  y.  That  is  no  Evidence  neither. 

Oates.  This  is  very  hard  in  fuch  a  Cafe  as  this. 

L.  C.y.  No,  it  is  not  hard,  that  what  is  no  Evi- 
dence in  Law,  Ihould  not  be  fuffered  to  be  given 
in  Evidence. 

Oates.  It  is  Evidence  againft  the  poor  Diffenters, 
my  Lord. 

L.  C.  y.  Indeed,  Sir,  it  is  not  Evidence  againft 

V  one  body  in  the  World  ;  if  you  will  take  my 
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Word  for  it  i  if  you  will  not,  I  cannot  tell  how  to 
help  it. 

Oates.  Then  I  offer  you  one  thing  more,  my 
Lord,  and  that  is  what  was  faid  and  done  in  the 
Cafe  of  the  Earl  of  Shaftesbury,  when  he  was  charged 
with  High  Treafon,  and  committed  to  the  Tower 
of  LnnJon  ;  at  feveral  Seflions  in  the  Old-Bailey  and 
at  Hicki's-Hall,  they  did  move  that  they  might 
have  liberty  to  bring  in  an  Indiftment  of  Perjury 
againfb  the  WitneflTes  which  did  accufe  him  of 
Treafon,  but  now  the  Court  there  over-rul'd  thofe 
Motions,  and  would  not  fuffer  my  ^ord  of  Shaft  es- 
bury%  Friends  to  bring  Indiftments  of  Perjury  a- 
gainft  them,  becaufe  they  would  not  have  the 
King's  Evidence  indidled  of  Peijury,  nor  the  Po- 
pilh  Plot  called  in  queftion :  this  is  a  Matter  of 
Faft  in  the  Old-Bailey. 

L.  C.  J.   And  this  is  all  idle  too. 
Oates.  Pray,  my  Lord,  will  you  hear  me  ? 
L.  C.  J.  But  pray.  Sir,   will  you  hear  me  too? 
I  tell  you  this  is  nothing  to  the  purpofe  neither. 

Oates.  My  Lord,  I  defire  to  fpeak  but  thefe  few 
Words  then,  as  to  my  own  Witnelfes  I  have  pro- 
duced. And  the  firft  is  Cicely  Mayo  ;  and,  my 
Lord,  though  it  be  your  Lordfhip's  pleafure,  not 
to  have  that  good  Opinion  of  her,  as  I  think  the 
poor  Woman  does  deferve,  yet  I  hope  her  Evidence 
will  have  its  due  Weight  and  Confideration  with  your 
Lordfhip  and  the  Jury  ;  fhe  fiys,  Ihe  faw  me  in 
Town  in  tlie  Month  of  May:  Now  indeed  Ihe 
could  not  be  pofitive,  what  May  it  was,  but  Ihe 
faid  it  was  the  May  before  the  Popifli  Plot  broke 
out,  that  is,  before  the  Rumour  of  that  Plot  was 
fpread  abroad,  and  fhe  believes  the  Plot  broke  out 
in  78.  But  this  fhe  fays  pofitively,  fhe  faw  me  in 
the  Month  of  May  here  ;  my  Lord,  fhe  comes  to 
give  this  Evidence  freely  and  voluntarily  :  a  Man 
that  is  a  Knave,  is  a  Knave  for  fomething,  either 
out  of  Malice,  or  for  Gain  or  Intereft  ;  but  fhe 
has  no  Reward  given  her,  nor  can  hope  for  any  ; 
but  in  Lovetojuflice,  without  any  By-end  or  par- 
ticular Intereft,  Hie  came  here  to  teftify  the  Truth, 
about  her  feeing  me  in  London,  in  May  78.  The 
next  Witnefs  is  Mr. Butler,  he  was  then  Sir  Richard 
Barker^  Coachman.  He  lived  fome  Years  with 
him,  as  his  Servant  ;  but  he  is  now  fet  up  for  him- 
felf,  and  he  fays,  that  when  he  was  about  his 
Matter's  Bufineis  in  the  Coach-yard,  and  fitting 
the  Coach  for  to  fetch  his  Mafter  home  from  Putney., 
I  came  in,  and  this  was  in  the  beginning  of  May,  in 
a  Difguife  ;  and  he  fays,  he  faw  me  a  fecond  time 
in  another  Difguife.  Then  comes  a  third  Witnefs 
that  I  called,  and  that  is  Page,  and  he  came  into 
the  Hall,  where  the  Patients  ufe  to  wait  for  his 
Mafter,  and  there  he  met  me,  and  fpoke  with  me. 
Then  I  called /^a/^f7-,  the  Minifter,  but  it  happens 
his  Memory  is  not  fo  good  now,  as  it  was  hereto- 
fore ;  and  indeed  I  cannot  tell  how  to  blame  him, 
for  'tis  fo  long  fmce,  that  it  is  impolTible  for  any 
body  to  remember  the  Circumftancesof  Times  and 
Places,  that  in  fome  ihort  time  after  the  Fad  might 
have  been  remembred  with  far  greater  Eafe.  I  ex- 
pefted  Sir  Richard  Barker  might  have  been  here, 
being  fubpoena'd  to  juftify  the  Evidence  of  thefe 
People  •,  and  I  did  expeft  that  Mr.  Smith  would 
have  been  examined :  but  I  perceived  the  Court 
tender  of  that  Point,  as  knowing  it  would  then  eafily 
have  been  feen  upon  which  Side  it  was,  that  he  was 
fuborned,  that  is,  to  make  fuch  a  ConfefTion  as 
Mr.  Attorney  would  have  hinted  at. 

L.  C.  J.  Have  you  a  mind  to  examine  him,  Mr. 
Oates  ?  with  all  my  heart.  If  you  confent  to  it,  he 
fhall  be  examined. 


Mr.  Juft.  H'ilhitis.  If  you  will,  he  fhall  be  ex- 
amined, it  was  for  your  fake  he  was  not. 

Mr.  Juft.  Holloway.  It  was  to  do  you  Right,  that 
he  was  refufed  to  be  Iworn  before. 

Oates.  GoodMr.  Juftice //o//(?zf«v,  you  are  very 
fharp  upon  me. 

Mr.  Jull.  Holloway.  No,  I  am  not  fharp  upon 
you  •,  I  think  the  Court  did  you  a  great  deal  of  Juf- 
tice,  you  have  no  reafon  to  complain. 

Oates.  But,  my  Lord,  this  I  fay,  the  Evidence 
upon  which  I  am  now  indifted  of  Perjury  is  the 
fame  which  was  delivered  fix  Years  ago  at  the  Old- 
Bailey,  at  Whitehread's  Trial  firft,  and  then  at 
Langhorn'^  Trial,  where  were  fixteen  Witnefies 
then  produced  and  heard  againft  me  :  But  then, 
my  Lord,  what  Credit  did  they  receive  at  IVhite- 
bread  and  Langhorn'?.  Trials  ?  Now  if  this  Evi- 
dence that  I  gave  was  then  to  be  believed,  though 
oppofed  by  fo  many  WitnefTes,  what  new  Objedion 
does  rife  againft  it,  which  was  not  then  hinted,  and 
received  an  Anfwer  ?  For  as  to  all  the  Records 
that  are  brought  out  of  the  Houfe  of  Lords,  they 
have  not  amounted  to  a  Charge  fufficient  to  dimi- 
nifh  any  Man's  Evidence  in  the  World  :  for  as  to 
the  Narrative  that  is  entered  there  in  the  Journal, 
I  think  I  and  any  Man  elfe,  that  were  concerned  as 
I  was,  may  very  well  defend  the  Truth  of  it  ;  and 
I  do  avow  the  Truth  of  the  Popifh  Plot,  and 
will  ftand  by  it  as  long  as  I  have  a  Day  to  live,  and 
I  do  not  queftion  but  the  Jury,  upon  Confidera- 
tion of  thofe  Proteftant  WitnefTes  that  I  have 
here  brought  againft  thefe  Popifh  Seminaries,  will 
acquit  me  of  this  Perjury.  I  leave  it  to  your  Lord- 
fhip and  the  Jury  to  judge  ;  and  I  hope  thofe  Paf- 
fages  of  Heat,  that  have  fallen  from  me  in  Court, 
fhall  not  make  me  fare  at  all  the  worfe  in  your  Judg- 
ment. I  have  called  fome  noble  Lords  to  teftify 
for  me ;  but  I  find,  either  the  diftance  of  time  has 
wrought  upon  their  Memories,  or  the  difference  of 
the  Seafon  has  chang'd  their  Opinion,  fo  that  now 
they  difbelieve  that  which  they  did  believe  before, 
and  perhaps  for  as  little  Reafon  as 

L.  C.  y.  As  they  believed  you  at  firft. 

Oates.  Yes,  truly,  my  Lord,  for  as  little  reafon 
as  they  believed  me  at  firft ;  for  I  cannot  expedt 
that  a  Man,  who  believes  without  a  Principle, 
fhould  not  recant  that  Belief  without  a  Reafon. 

L.  C.  J.  What  do  you  mean  by  that  ? 

Oates.  I  name  no  body. 

L.  C.  J.  But  the  Nobility  that  are  here,  and  that 
have  been  WitnefTes  in  this  Caufe,  are  all  Perfons 
of  that  Honour,  that  the  Court  is  bound  in  Juftice 
to  take  notice  of,  and  vindicate  them  from  your 
fcandalous  Reflexions ;  but  only  I  think  that  a 
Slander  from  your  Mouth  is  very  little  Scandal. 

Oates.  Nor  from  fome  body's  elfe  neither. 

L.  C.  J,  But,  Sir,  you  muft  be  taught  better 
Manners. 

Oates.  I  find,  my  Lord,  I  am  not  to  be  heard  in 
this  Caufe  with  Patience. 

L.  C.  y.  I  think  you  do  not  deferve  to  be  heard 
at  all. 

Oates.  I  cannot  tell  how  to  help  it,  if  you  will 
not  hear  me. 

L.  C.  y.  Can't  you  fay  what  you  have  to  fay  for 
your  felf  without  Refleftions,  and  running  out  in- 
to fuch  Extravagancies  ? 

Oates.  My  Lord,  you  will  fuffer  me  to  offer  no- 
thing that  is  material  for  my  Defence. 

Mr.  Juft.  IFalcot.  Do  you  think  it  decent  for  this 
Court  to  fuftl'r  Perfons  of  Honour,  that  by  your 
own  Defire  were  fworn  to  give  Tcflitnony  in  this 

Caufe, 


i(J8f  B.  R. 


for  Perjury. 


95 


Caufc,    Ihould    lie  under   tlie  Reproach  of  your 
Tongue  ? 

Oalcs.  Good  Mr.  Juftice  ^Fi^/co/,  was  there  ever 
any  Man  dealt  with  as  I  am,  or  Ivad  fuch  Evidence 
ofFcr'd  to  be  given  againft  him  ?    Here  they  offer 
to  blacken  me  with  the  Imputation  of  that  foul,   in- 
famous Crime  of  Perjury  •,  and  who  arc  the  Wit- 
ncflfesto  prove  it,  but  Youtlis  out  of  a  Seminary  ? 
Sir  George  fFakeman,    and   my    Lord  CaftUmain, 
known  Papifts,  and  perhaps  Popifh  Recufants  Con- 
vi6l  too.  As  for  my  Lord  Cajllanain,  the  Record  of 
his  Acquittal  is  brought  as  a  Charge  againft  me,  to 
prove  that  I  was  forfworn,  and  not  believed  at  his 
Trill  •,  when  all  the  World  knows,  it  was  becaufe 
there  was  but  one  Witnefs  againft  him,  that  he  came 
off",  and  that  was  the  Realbn  that  was  urg'd  by  my 
Lord  Cliief  Juftice  Scroggs  at  that  very  time,  who 
would  not  admit  Danger-field  to  be  a  Witnefs,  and 
reflefted  not  at  all  upon  my  Tcftimony,  but  direc- 
ted the  Jury,  for  want  of  another  Witnefs,  to  ac- 
quit him.     Then,    my  Lord,    here  is    IVakeman 
brought,  and  his  Acquittal  too  ;  he  fwears  all  I 
faid  againft  him  was  falfe :  whereas,  had  it  not  been 
for  two  difhoneft  Perfons,  one  I  have  now  in  my 
fight,  I  fhall  not  name  any  Names,    we  could  at 
that  time  have  proved  five  thoufand  Pounds  of  the 
Money  paid  to  him,  and  that  he  gave  a  Receipt  for 
it.  But,  my  Lord,  this  I  am  fure  of,  if  I  had  been 
brought  in  as  a  Witnefs  in  the  Cafe  of  thofe  that 
fuffered  lately  for  the  Presbyterian  Fanatick  Plot 
(as  they  call  it)  I  had  never  been  call'd  in  queftion, 
if  my  Evidence  had  been  falfe  -,  but  it  is  apparent 
the  Papifts  have  now  a  Turn  to  ferve,    and  thefe 
Papifts  are  brought  in,    the  St.  Oynen  Youths,  to 
bear  this  Teftimony  on  purpofe  to  falfify  my  Evi- 
dence, and  to  bring  off  the  Popifti  Lords  that  now 
ftand  impeach'd  of  High-Treafon  for  the  Popifh 
Confpiracy:  but,  my  Lord,  I  hope  as  theCourt 
would  never  admit  Indiftments  of  Perjury  againft 
the  WitnefTes  in  that  Cafe  of  my  Lord  Shaftesbury, 
fo  you  will  not  admit  it  here  •,  and  if  my  Lord  Chief 
Juftice  Jones  were  in  the  right,  who  did  the  fame 
thing  in  his  Circuit,  I  hope  I  fhall  have  that  Right 
done  me  here.     My  Lord,  it  is  not  me  they  indi6t, 
but  the  whole  Proteftant  Intereft  is  aim'd  at  in  this 
Profecution  •,    and  hereby  they  arraign  the  whole 
Proceedings  of  fo  many  Parliaments,  all  the  Courts 
of  Juftice,  and  the  Verdifts  of  thofe  Juries  that  con- 
vifted  the  Traitors  that  were  executed  •,  for  my  own 
part,  I  care  not  what  becomes  of  me,  the  Truth 
will  one  time  or  another  appear. 
L.  C.  J.  I  hope  in  God  it  will. 
Oates.  I  do  not  queftion  it,  my  Lord. 
i.  C.  J.  And  I  hope  we  are  finding  it  out  to-day. 
Oates.  But,  my  Lord,  fince  I  have  not  the  liber- 
ty to  argue  thofe  things  that  were  moft  material 
for  my  Defence  againft  this  Indiftment,  I  appeal  to 
the  Great  God  of  Heaven  and  Earth,  the  Judge  of 
all  -,  and  once  more  in  his  Prefence,  and  before  all 
this  Auditory,  I  avow  my  Evidence  of  the  Popifh 
Plot,  all  and  every  part  of  it,  to  be  nothing  but 
true,  and  will  expedt  from  the  Almighty  God,  the 
Vindication  of  my  Integrity  and  Innocence. 

Mr.  Sol.  Gen.  May  it  pleafe  your  Lordfliip,  and 

you  Gentlemen  of  the  Jury 

Oates.  My  Lord,  I  have  one  thing  to  move  to 
your  Lordfhip  •,  I  defire  I  may  be  brought  up  to- 
morrow by  RuL  of  Court  to  hear  my  Trial  that  is 
then  to  be. 

L.  C.  y.  Ay,  let  him  be  brougfit  up  by  Rule  to 
his  Trial.  3 


0:1  tes.  My  Lord,  I  lie  under  very  great  Afflic- 
tion with  the  Scone  and  the  Gout,  and  bcfides  that, 
I  have  lain  in  Irons  thefe  twenty-one  Weeks  ■,  I  be- 
feech  your  Lordfhip,  that  this  Cruelty  may  not  be 
inflifted  upon  me.  My  Lord,  I  am  but  hitherto 
a  Debtor  to  the  King  upon  a  Civil  Account ;  and  if 
I  fhould  be  convidted  upon  thefe  Indidtments,  I 
could  then  be  but  in  Execution  for  a  Trefpafs  :  and 
I  humbly  conceive  and  hope  the  Court  will  fhew 
me  that  Favour,  as  to  acquaint  my  Keeper,  that  I 
ought  not  to  be  fo  handled. 

L.  C.  J.  Look  you,  for  that,  I  tell  you  again 
what  I  have  often  faid,  I  expeft  from  the  Marfhal 
that  he  keep  you  as  he  ought  to  keep  you  ;  I  have 
heard  that  there  have  been  abundance  of  Attempts 
made  for  your  Efcape,  and  therefore  the  Marfhal 
muft  have  the  greater  Care  of  you. 

Oates.  Let  any  of  thofe  Complaints  be  made  out, 
my  Lord,  and  I'll  be  contented  to  be  ufed  how  they 
will. 

L.C.J,  I  repeat  it  again.  Let  the  Marfhal  have 
a  care  to  keep  you  in  falvd  ^  ar£ld  CuJlodiJ,  ac- 
cording to  Law. 

Mr.  Juft.  Holkway.  If  the  Marfhal  does  other- 
wife  than  his  Duty,  inform  againft  him,  and  take 
the  Remedy  the  Law  allows. 

Marfhal.  But  the  laft  Night,  my  Lord,  Ropes 
were  brought  into  his  Chamber,  on  purpole  to  give 
him  means  to  efcape,  and  here  are  the  Bundle  of 
Ropes. 

Oates.  I  know  nothing  at  all  of  them,  I  afTure 
you,  my  Lord. 

L.  C.J.  Well,  you  have  our  Rule.  Go  on,  Mr. 
SoUicitor. 

Mr.  Sol.  Gen.  May  it  pleafe  your  Lordfliip,  and 
you  Gentlemen  of  the  Jury,  I  am  of  Counfel  tor  the 
King  in  this  Caufe  •,  which  is  upon  an  Indidlment  of 
Perjury  againft  'Titus  Oates,  the  Defendant  •,  and 
the  Perjury  charg'd  upon  the  Defendant,  is  laid  to 
be  in  fiis  Oath  at  the  Trial  oi  Ireland,  at  tht  Old- 
Bailey  ;  and  it  is  thus,  That  he  in  his  Evidence  at 
that  Trial  did  fwear,  that  there  was  a  treafonable 
Confultofthe  Jefuits,  held  at  the  fFhite-Horfe  Ta.- 
vernin  t\vt  Strand,  the  24th  of  JfrilyS,  and  that 

he  was  there  prefent 

Oates.  Ay,  I  was  there. 

L.  C.  J.  You  muft  be  quiet,  and  let  the  Coun- 
fel go  on  without  Interruption. 

Mr.  Sol.  Gen.  And  that  they  feparated  them- 
felves  into  leffer  Companies  and  Clubs,  and  that 
the  Jefuits  came  to  a  Refolution  to  murder  the  late 
King,  and  that  he,  the  Defendant  Oates,  carried 
this  Refolution  from  Chamber  to  Chamber,  and 
faw  it  figned  by  them  :  Now  all  this  is  laid  in  his 
Indiftment  to  be  falfe  ■-,  for  that,  in  truth,  he  was 
not  prefent  at  any  fuch  Confult  of  the  Jduitsat  the_ 
^hite  Horfe  Ta.vern  in  the  Strand  upon  the  24th  of 
JprilyS,  nor  did  carry  any  fuch  Refolution  from 
Chamber  to  Chamber  to  be  fign'd,  as  he  had  fworn 
in  the  Old  Bailey  at  that  Trial  •,  and  lb  has  commit- 
ted wilful  and  corrupt  Perjury. 

Gentlemen,  The  Evidence  that  has  been  given  to 
prove,  that  he  was  not  prefent  at  any  luch  Confult, 
nor  did  carry  any  fuch  Refolution,  has  been  by 
proving  where  he  was  at  that  very  time  that  he 
fwears  this  Confult  was  held,  that  is,  that  he  was 
really  at  5/.  Omers,  in  parts  beyond  the  Seas,  and 
not  in  London  ;  and  to  make  out  this,  we  have 
produced  no  lefs  than  twenty  WitnefTes,  that  fwear 
pofitively,  and  give  you  very  many  Circumftances 
to  induce  you  to  believe,  that  what  they  have  taken 

upon 
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upon  them  to  remember,  is  really  and  efre(5lually 
true. 

Firfl,  You  have  Mr,  Hi/JIex,  and  he  fwears  that 
he  himfelf  came  away  from  St.  Oiners  the  2  4rh  of 
Ai'til,  New  Stile,  which  is  the  1 4th  of  Apj-H,  Old 
Scile,  which  was  a  Sundaj  ;  that  Night  he  came  to 
Calais,  the  next  day  he  arriv'd  at  Dover,  and  co- 
ming up  to  town  towards  London.,  the  next  Day  he 
met  with  Mr.  Burnaby,  who  was  then  going  to 
St.  Omen.  And  he  further  fwears,  that  at  that  very 
time,  when  he  came  from  St.  Om:rs,  he  left  Oates, 
the  D-ifendant,  upon  the  Place :  this,  I  niy,_  was 
the  i4rh  oi  April.  And  for  a  Confirmation  of  this 
to  be  true,  he  left  him  there  at  that  time,  I  would 
mention  whaftwo  other  Witntfles  do  tellify,  and 
therein  do  verify  what  he  fwears  •,  for  they  tell  you, 
that  at  this  Very  time  when  he  came  over,  or  with- 
in a  Day  or  two,  but  long  before  fuch  time  as  there 
was  any  occafion  to  bring  this  to  be  a  Queftion, 
he  told  one  of  them,  in  a  Difcourfe  that  was  be- 
tween them,  that  he  had  left  upon  the  Place  from 
whence  he  came,  which  was  the  College  at  St. 
Omers,  an  EngUfi  Minifler,  whofe  Name  was  Sainp- 

fon  Lucy- 

0:!t:'s.    My  Lord,    I  beg  I  may  have  leave  to 
withdraw,  for  I  am  very  weak  and  ill. 

L.  C.  y.  Then  make  room  for  him  to  go  away, 
if  he  will. 

Mr.  Sol.  G  -;/.  And  they  give  you  an  account, 
that  tJie  Defendant,  Oales,  went  by  that  Name 
there,  and  it  is  not  denied  by  him  that  he  did  fo : 
And  this  is  a  Circumftance  greatly  verifying  Mr. 
Hi:Jley's  Evidence.  Then  comes  Mr.  Burnaby,  who 
fwears.  That  he  met  Mr.  Hiljley  when  he  came  from 
St.  Omen,  about  the  iSthofAiril,  Old  Scile,  and 
the  2 1  ft  of  April,  Old  Stile,  he  came  to  St.  Omers  j 
and  that  when  he  came  there,  he  found  Oales  there 
upon  the  Place  •,  this  was  the  ift  oi  May,  New 
Sti'.e  :  and  he  gives  you  this  Circumftance  to  ftreng- 
then  his  Teftimony,  That  he  very  well  remembers, 
that  upon  the  2d  of  May,  New  Stile,  the  Day  after 
he  came  to  St.  Otners,  Oates  intruded  into  his  Com- 
pany, and  got  himfelf  acquainted  with  him.  He 
fays  further,  that  upon  the  3d  of  Alay,  New  Stile, 
he  particularly  remembers  Oatt's  was  in  his  Com- 
pany there,  and  they  went  into  the  Garden  and 
walk'd  together  ;  he  alio  fays,  he  faw  him  the  5th 
of  M<2}i  New  Stile,  which  is  the  25  th  of  y//ri/.  Old 
Stile,  the  Day  after  this  Day  affign'd  for  the  Con- 
fult,  with  this  Circumftance,  That  he  remembers 
to  have  feen  him  in  the  Rhetorick  School,  and  fo 
fucceflively  afterwards  he  gives  you  a  particular  Ac- 
count down  to  Midfummer :  after  that,  Oates  con- 
tinued in  the  College  at  St.  Omers,  and  then  went 
away. 

Then  the  next  Wirnefs  we  produce  is  Mr.  Pool, 
and  he  gives  you  an  account,  that  upon  the  25th  of 
April  1678,  New  Stile,  which  was  the  15th  of 
April  our  Stile,  he  came  over  here,  and  he  left  be- 
hind him  at  St.  Omers,  the  Defendant  Oa/es  ;  for 
he  particularly  remembers,  that  he  fxw  him  there 
when  he  came  away  ;  fo  Hiljley  left  him  the  14th 
of  y/pril.  Mr.  Po)l  came  away  the  15th  of  April, 
which  is  their  25th,  and  left  him  at  St.  Omers,  and 
docs  not  remember,  that  he  ufed  to  be  abfcnt  out 
of  the  College  ;  and  Mr.  Buniaby  finds  him  there 
the  2iftof  April;  fo  that  particularly  at  the  times 
the  other  two  came  away,  and  Bur  nabs  came  thi- 
ther, there  he  was,  and  there  they  lawhiin. 

The  next  Witncfs  is  Mr.  'Thcir?iton,  and  he  gives 
you  an  account  when  Oates  came  tliithcr  firft,  and 
how  long  he  ftaid  there  ;    he  foys  he  came  about 


Chrijhfias  yy,  and  there  he  ftaid  till  MidTummer 
Eve  78  ;  and  he  tells  you  fome  particular  Days  he 
law  him  on  ;  he  fays  he  faw  him  there  on  the  1  ft 
of  Ma-^  New  Stile,  and  he  faw  him  the  2d  of  May 
New  Scile,  in  company  with  Mr.  Burnabx,  the 
next  Day  after  his  Arrival  tliere,  wondering  at 
their  fudden  Acquaintance.  And  he  adds  a  par- 
ticular Circumftance,  why  he  remembers  it  was  the 
2d  of  May  ;  becaufe  that  Day  the  Scholars  at  St. 
Oiners  acted  a  Play,  at  which  Oates  had  a  Scuffl- 
for  a  Seat :  and  he  fays  he  does  likewife  remember 
him  to  have  been  there,  when  Mr.  Poo/ came  away, 
which  was  the  25th  of  April,  New  Stile. 

Then  Mr.  Conway,  that  was  our  next  Witnefs, 
gives  you  an  account  likewife  of  Oates's  co;ripg  to 
St.  Omers  about  December  yy,  and  how  long  he  ILiid 
there,  viz.  till  the  latter  end  of  Juiie  y3.  And  he 
does  not  remember,  that  he  lay  out  cf  the  College 
above  one  Night,  and  that  was  in  January.  And 
he  remembers  particularly,  that  he  faw  him  with 
Mr.  Burnaby  fuch  a  Day  in  May. 

Then  we  brought  another  Witnefs,  and  that  was 
Mr.  Haq^erftone,  and  he  tells  you,  he  had  good 
reafon  to  remember  Mr.  Oales,  for  he  was  in  the 
fame  Claffis  with  him  -,  and  this  Gentleman  gives  an 
account  particularly,  that  he  remembers  him  to  be 
there  the  next  Day  after  Mr.  Burnaby  came,  and 
agrees  in  teftimony  with  all  the  reft,  that  from 
Cbriflmas  till  Midfummer,  he  was  not  abfent  out  of 
the  College  but  one  Night. 

We  have  another  Witnefs,  Mr.  Beejlon,  and  he 
remembers,  that  Odtes  was  playing  at  Nine-pins 
the  I  ft  of  May  ;  he  remembers  the  2d  of  May  to 
have  feen  him  with  Mr.  Burnaby  after  the  Play  was 
over ;  and  that  agrees  with  the  other  Witneffes 
about  his  being  in  Burnaby  s  Company  the  2d  of 
May  :  and  he  remembers  hkewife,  that  he  himfelf 
was  chofen  Reader  to  the  Sodality  ;  but  upon  Mr. 
Oates's  Importunity,  he  fupplied  the  Place  in  Mr, 
Beejlonh  room,  only  with  this  Referve  and  Con- 
dition, That  Mr.  Beejlon  was  to  be  Reader  at  any 
time,  if  Oates  failed.  And  he  gives  you  this  par- 
ticular account,  that  Oates  did  read,  as  he  believes, 
every  Sunday  and  Holiday,  from  the  latter  end  of 
March,  when  he  was  chofen  Reader,  to  within  a 
Week  of  his  going  away  ;  far  that  he  did  never 
read  himfelf,  as  he  fliould  have  done  if  Oates  had 
been  abfent  or  failed  to  read. 

We  have  another  Witnefs,  and  that  is  Mr. 
Sf/iith,  and  he  fwears  his  being  there  from  Chrijl- 
mas  yy  to  Midfummer  78,  and  he  remembers  par- 
ticularly as  to  Ap?-il  and  May,  becaufe  the  21ft  of 
yf/r;/ he  himfelf  fell  fick  in  the  College,  and  went 
into  the  Infirmary,  and  remained  there  till  the  7th 
of  May  ;  and  he  does  remember  that  Oates  vifited 
him  very  oft  in  that  time  in  the  Infirmary,  and  told 
him  Mr.  Hilfey  was  gone  away,  and  Mr.  Pool  was 
gone  away,  and  two  or  three  other  Particulars^ 
which  happened  in  the  College  at  that  time  ;  fo  that 
there  is  another  Evidence,  tliat  is  very  ftrong  with 
Circumftances  to  confirm  the  Teftimony  of  the  reft; 
and  he  gives  you  a  very  ii;tisfad:ory  Acoount  of  it, 
by  fhewing  the  Rcafons  how  he  comes  to  remember 
tliefe  things. 

Mr.  Price,  who  was  our  next  Witnefs,  has  gi- 
ven you  a  Relation  all  to  the  fime  purpofe  of  Oatcs\ 
coming  there  at  Cbriftmas,  and  of  his  going  away 
at  Midfummer.  And  he  remembers  particularly,' 
that  Oates  was  at  St.  Omers  when  the  J,;fuits  went  to 
the  Confulc  at  London ;  for  that  there  was  a  Con- 
fult,  and  at  that  time,  is  acknowledged  to  be  true  ; 
but  not  fucli  as  he  favs,  nor  was  he  there :    but  he 
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fays  fome  of  the  Fathers  did  call  there  in  the  way  to     the  College,  but  it  is  known  to  all  that  are  th;  re, 
EuQiand.     And  at  that  very  time,  and  after,  he  faw     every  Man  takes  notice  ofic,  'tis  the  common  Dif- 


him  there.     And  Mr.  Doddiiigton  gives  you  the  fame 
Account. 

Then  comes  Mr,  Gerrard,  and  he  tells  you  a 
Story  to  the  fame  purpofe  ;  how  long  Oales  was 
there,  and  when  he  came.  And  that  the  2d  oi May 
he  remembers  Oates  was  at  the  Play  -,  and  he  re- 
members the  26th  of  May  Oates  was  there,  which 
was  the  i6th  of  May  Old  Stile.  And  he  is  fure 
Oates  was  there  at  that  time,  for  this  reafon,  that 
being  the  Day  whereon  he  himfelf  was  confirmed, 
St.  Aiigujline'?.  Day  -,  and  Oates  was  confirm'd  with 
him  :  and  therefore  he  has  reafon  to  remember 
Oates  was  at  St.  Omers. 

My  Lord  Gerrard  of  Bromley  was  our  next  Wit- 
nefs,  and  he  gives  you  an  account  to  the  tame  pur- 
pofe; and  to  the  general  Evidence,  in  which  he 
confirms  the  others,  he  adds  t!iis  Particular,  That 
Oates  ufed  to  read  with  a  fingular  canting  Tone ; 
fo  that  he  muft  needs  remember  him,  and  was  fo 
remarkable  for  other  things,  that  he  could  not  be 
abfent  without  being  mifs'd,  which  he  never  was. 

Then  comes  Mr.  Morgan,  who  was  there  at  that 
time,  a  Scholar ;    but  he's  now  a  Minifter  of  the 
Church  of  England  ;    and  therefore  not  liable  to 
Mr.  Oates^s  great  Exception  of  Religion.     He  con- 
firms what  all  the  Witneffes  faid  of  the  Time  of 
Oates's  coming,    and  of  the  Time  of   his  going 
away:  And  particularly  he  fwears.  That  when  Mr. 
Hiljley  went  away,  he  was  there  ;    when  Mr.  Pod 
went  away,  he  was  there  ;  and  when  Mr.  Burnaly 
came  thither,  he  was  there.     And  this  is  not  all,  for 
there  is  fomething  more  remarkable  in  his  Tefti- 
mony  •,    for  he  tells  you   particularly  he  does  re- 
member, That  upon  the  24th  oi  April,  Old  Stile, 
the  Day,    Gentlemen,    when  Oates  fays  he  was  at 
the  Confult  in  London,  Oates  was  then  at  St.  Omers. 
And  the  Occafion  of  his  remembring  this,  he  gives 
you  an  account  of ;  for,  he  tells  you,  upon  reading 
the  Trial  of  Ireland,  where  Oates  fwears.  That  he 
was  here  at  the  Confult  the   24th  of  April  1678, 
Old  Stile,    all  the  College  reflefted  upon  it,  and 
wondered  at  the  Impudence  of  the  Man,  that  he 
fhould  dare  to  fwear  fuch  a  thing,  when  all  the  Col- 
lege remember'd   him  to  be  there  all  the  while. 
And  upon  recoUeftion  of  Circumftances,    he  him- 
felf did  particularly  recoUedt   his  own  playing  at 
Ball  that  very  Day,  and  having  tofs'd  his  Ball  over 
the  Wall,  he  borrow'd  Oates's  Key  to  go  into  the 
Garden  to  fetch  it :  And  this  was  thought  of  whilft 
things  were    frefh,    and    every   Man   remember'd 
this,  or  that,  or  the  other  thing  to  be  done  at  fuch 
a  particular  time. 

Mr.  Arwukl,  who  was  another  Witnefs,  proves 
the  general  Teftimony  of  the  reif ,  and  agrees  in 
fome  particular  things ;  and  all  he  fays,  is  to  the 
fame  purpofe. 

Mr.  Chrijlopher  I'urbervile,  he  comes  and  fwears 
Oates's  being  at  St.  Omers  the  4th  or  5th  of  May, 
which  is  the  24th  and  25th  of  April,  Old  Stile.    For 


that  upon  Mr.  Pool's  going  away,  he  changed  his 
Chamber  in  the  College,  and  faw  Oates  divers  Days 
afterwards  in  his  Chamber,  and  at  the  Door  -,  and 
he  knew  that  he  conftantly  read  in  the  Sodality, 
and  that  he  left  particularly  the  Sunday  before  he 
went  away,  which  was  about  Midfummer  1678. 

There  was  another  Gentleman,  and  that  was 
Mr.  Anthony  Turbervile,  who  gives  evidence  all  to 
the  fame  purpofe ;  and  this  Circumllance  goes 
thorough  all  the  Teftimony  of  thefe  Peribns,  that 
there's  fcarce  any  body  can  come  to,  or  go  out  of 


courfe  amongft  them  ;  and  therefore  they  give  this 
as  the  Reafon  of  their  Belief,  That  he  was  there  all 
this  while,  becaufe  they  did  not  remember  any 
thing  that  fhould  give  them  occafion  to  believe 
Mr.  Oates  was  away  from  the  College  from  Chrifl- 
mas  till  Midfummer,  but  only  one  time  -,  and  the 
Remembrance  of  that  does  fhew,  that  they  do 
really  obferve  thefe  things  -,  for  they  could  all  teli 
that  in  January  he  went  to  Wa'.ton,  and  ftaid  out 
one  Night. 

There  is  one  Witnefs  more  that  is  pofitive  and 
particular,  and  that  is  Mr.  Clavenng,    and  he  re- 
members Oates,  by  a  very  remarkable  Circumftance, 
was  at  St.  Omers  at  the  very  time  the  Congregation 
is  faid  to  be  held  in  London  ;  for  he  tells  you  there 
came  a  Perfon  to  beg  Money  of  him,  and  there  was 
a  Colledlion  made  in  the  Houfe ;  and  this  Perfon 
did  defire  to  fpeak  with  Oates,  who  was  then  in  the 
College,  and  whom  it  feems  this  Perfon  had  known 
in  Spain ;  but  Oates  did  refufe  to  fpeak  with  him, 
and  did  not  come  down  to  him.     Thus  he  remem- 
bers fuch  an  one  came  there,    and  v/hen  he  was 
there,  he  was  fent  to  Oates  to  defire  him  to  come 
down  to  this  Man,  and  he  would  not.      Ay,  but 
now  how  is  this  remember'd  to  be  at  the  time  when 
the  Congregation  was  held  here  in  England  ?  As  to 
that,  he  gives  this  plain  and  full  account,  That  it 
mufl:  be  at  that  very  time  ;  for  the  Scholars  did 
difcourfe  among  themfelves,    and  were  reckoning 
up  what  he  had  gotten  am.ong  them,  and  what  he 
had  gotten  at  IVatton  ;  and  finding  that  it  was  very 
inconfiderable  that  he  had  gotten  at  IVatton,  they 
talk'd  among  themfelves  what  fliould  be  the  Rea- 
fon, and  concluded  it  was,  becaufe  the  Fathers  were 
gone  over  to  England  to  the  Congregation. 

Thefe  particular  Circumftances  our  Witneffes 
give  you  as  the  Reafons  of  their  particular  Remem^ 
brances  of  the  particular  Times :  But,  Gentlemen, 
you  mufli  take  along  with  you  thole  general  Con- 
fiderations  too  that  are  offered,  which  do  affeft  the 
whole  Time,  from  Cbrijlmas  till  Midfummer.  Firft, 
That  none  can  come  or  go,  without  being  difcour- 
fed  of  in  the  College :  Next,  That  much  more  Mr. 
Oates  muft  needs  be  milled,  than  any  other,  being 
fo  remarkable  a  Perfon,  as  they  tell  you,  that  fcarce 
any  Week  pafs'd  without  his  making  it  remarkable 
by  fome  ridiculous  A6lion  or  another.  They  fay 
he  fat  fingly  by  himfelf,  at  a  particular  Table,  that 
no  Man  could  come  into  the  Hall,  but  they  muft 
fee  him  ;  and  therefore,  if  abfent,  muft  needs  mils 
him.  And  yet  they  fwear  they  do  not  ever  re- 
member him  abfent,  but  that  one  Night;  and  if 
he  had  been  abfent,  they  muft  needs  have  obfer\'ed 
it,  becaufe  of  all  thole  Circumftances  that  have 
been  reckoned  up. 

Thefe  are  the  Witneffes,  Gentlemen,  tliat  we 
have  produced  to  prove  this  Charge  upon  the  De- 
fendant, two  of  whom  are  brought  only  to  verify 
Mr.  Hiljley  s  Teftimony  ;  havina:  heard  ir  h'om  him 


at  that  time  that  he   had  left  Oats  at  St.OmerSt 
when  there  was  no  Thoughts  of  this  Qu.'ftion. 

Now  among  thefe  twenty  Witneffes,  there  are 
not  above  two  or  three  at  moft  that  were  at  either 
of  the  Trials  before.  They  were  never  produced 
as  Evidence,  tho'  indeed  they  proved  the  fame 
thing  that  was  teftified  by  others  then,  but  with 
many  other  Circumftances  and  Particularities  that 
were  not  before  fpoken  of ;  fome  are  now  produ- 
ced that  were  produced  before,  and  the  Reafon  is, 
becaufe  they    are    themfelves  concerned  in    thofe 
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Particularities  which  gave  occafion  to  the  others  to 
remember  them. 

Gentlemen,  after  the  producing  of  fo  manyWir- 
nefles,  and  fo  ftrong  a  Proof,  what  is  it  that  Mr. 
Gates  has  produced  againft  ic  ?  His  main  Objec- 
tion to  their  Teftimony,  is,  There  were  feveral  that 
came  from  St.  Omers  to  teftify  at  thofc  former 
Trials  what  thefe  now  fwear,  who  were  not  belie- 
ved, but  I  was  believed,  and  the  Men  were  con- 
vifted,  condemned,  and  executed  upon  my  Tefti- 
mony :  But  is  that  all  he  has  to  fay  ?  No,  iliys  he, 
I  have  likewife  Witneffes  to  offer  as  a  Counter- 
proof  to  them,  a  pofitive  Proof  that  I  was  here  in 
England  at  the  time  they  fwear  me  to  be  at  St.  Omers ; 
and  he  H^ys  well  •,  if  that  be  proved,  there  is  an  end 
of  the  Cafe.  Well,  wliat  is  the  Proof  ?  The  Wir- 
neffes  that  he  has,  have  been  thefe  four,  Cicely 
Mayo,  Servant  to  Sir  Richard  Barker  ;  Butler  his 
Coachman  ;  Png^->  another  of  Sir  Richard's  Ser- 
vants ;   and  the  Parfon  Walker. 

The  Evidence  of  Page  and  Walker.,  tho'  pro- 
duced laft  by  Mr.  Oates^  yet  I  crave  leave  to  men- 
tion firft,  and  fet  them  out  of  the  way.  Page,  he 
remembers  to  have  feen  Mr.  Oates  in  a  Difguile  at 
Sir  Richard  Barker's, ;  that  is,  in  grey  Clothes  ; 
but  he  is  not  certain  as  to  the  Time  ;  and  he  can- 
not take  upon  him  to  fay  what  time  of  the  Year,  or 
what  Year  it  was,  only  he  believes  it  was  in  May  : 
and  therefore  that  can  be  no  fufficient  Evidence  to 
contradift  Witnefles,  that  with  great  Particularity 
fpeak  to  certain  times.  As  for  Walker,  the  Parfon, 
he  faid  he  faw  him  between  Sc.  Martiii's-Laue  and 
Leicefter-Fields  ;  but  he  cannot  remember  the  time 
when  neither  :  nay,  the  Remembrance  he  has  of  it 
goes  rather  to  another  time,  than  the  time  in  que- 
ftion  •,  for  being  asked  what  Circumftance  he  knew 
the  Time  by,  he  faid,  it  was  about  a  Year  and  a 
Quarter  before  the  Plot  was  difcovered,  which  mull 
be  in  Apil  or  May  i6yy,  and  that  will  do  the 
Doftor  no  ferviceat  all  upon  this  Queftion. 

Now  let  us  confider  Mrs.  Mayo's  Teftimony  •, 
and  the  Oath  that  flie  made  was  this.  That  when 
Oates  came  over  into  England,  fhe  faw  him   at  Sir 
Richard  Barker's  Houfe  the  latter  end  of  jipril,  or 
the  beginning  of  May,  and  the  Week  before  Whit- 
funtide.     The  latter  end  of  April,  or  the  beginning 
of  May^  was  the  firft  time  that  he  came,  that  fhe 
faw  him  •,    but  that  he  came  before,  as  fhe  heard, 
but  the  Coachman  only  faw  him,  and  told  her  that 
Oates  had  been  there  :  but  the  fecond  time  fhe  did 
fee  him,    and  he  went  in  and   dined  there  in  the 
Houfe.     Sir  Richard  Barker  was  not  there,  but  my 
Lady's  Sifter,  her  Sons  and  Daughters  were  there. 
She  fays,  that  fhe  faw  him  again  a   Week  before 
Whitfuntide  ;    that  when  he  came  the  firft  time  he 
was  in  grey  Clothes,    a  white  Hat,    and  a  fhort 
Perriwig.     Afterwards  he  was  in  black  Clothes,  a 
pretty  long  Perriwig,  not  very  long,  but  the  Per- 
riwig was  brown :  and  thefe  are  the  Circumftances 
flie  remembers  to  have  feen  him  by. 

Now  let  us  fee  what  Butler,  the  Coachman,  fays : 
He  remembers  about  the  beginning  of  May  he  faw 
Oates  at  his  Mafter's  Houfe  in  a  Difguife  ;  the 
other  Hud  it  was  the  latter  end  oi  April,  or  the  be- 
ginning of  May  ;  but  I  ftand  not  upon  that :  but 
this  he  docs  fwear,  Tiiat  the  firft  time  he  fxw 
him,  Cicclj  Mayo  faw  him  too,  that  he  was  then 
in  grey  Clothes,  a  white  Hat,  but  his  Hair  was  cut 
fhort,  and  he  had  no  Perriwig  on  -,  afterwards  he 
came  in  a  cinnamon-colour'd  Coat,  and  green  Rib- 
bons, and  a  long  black  Perriwig.  This  is  Butler's 
Evidence. 


Now  thefe  two  People's  Evidence  are  utterly 
impofTible  to  be  reconciled,  they  contradift  one  an- 
other fo  much  :  Firft,  they  contradict  one  another 
in  this  •,  fhe  fays,  the  firft  time  he  came  fhe  did  not 
fee  him,  but  the  Coachman  told  her  he  had  been 
there  ;  but  he  fwears.  That  fhe  did  at  that  time 
look  out  of  the  Window  into  the  Yard,  and  did 
fee  him  as  well  as  he.  Another  Contradict  ion  is 
this,  Ihe  remembers  the  firft  time  he  came  in  grey 
Clothes,  a  white  Hat,  and  a  fliort  Perriwig  -,  the 
Coachman  fwears  he  had  no  Perriwig  on,  but 
his  Hair  was  cut  fiiort  to  his  Ears.  Then  again  fhe 
fwears  the  fecond  time,  he  was  in  black  Clothes, 
and  an  indifferent  long  Perriwig,  and  the  Perri- 
wig was  brown  ;  and  the  other  fwears  he  was  in 
cinnamon-colour'd  Clothes,  and  a  long  Perriwig, 
and  it  was  a  black  one.  Now  thus  you  fee  the 
WitnefTes  contradift  themfelves,  and  cannot  be  re- 
conciled to  one  another. 

But  take  one  thing  more,  which  is  very  confide- 
rable,  wherein   fhe  contradifts  Mr.  Gerrard;    for 
fhe  fwears  he  was  here  a  Week  before  Whitfuntide  ; 
that  fhe  is  fure  of:    Now  that  falls  upon  the  nine- 
teenth Day  of  May  ;  then  upon  the  fixteenth  Day 
of  May,  was  the  Week  before  Whitfuntide  ;    now, 
that  is  a  moft  eminent  Day,  by  the  Teftimony  of 
Mr.  G  rrard;    for  that  happens   to  be  the  twenty' 
fixth  of  May,  New  Stile,  and  that  was  the  Day  he 
was  confirmed  with   Mr.   Gerrard  at   St.  Omers  : 
And  no  Man  fure   can  doubt  which  of  the  two 
WitnefTes  is  to  be  believed  -,  and  it  cannot  but  be 
true,  that  he  was  there  at  that  time,    becaufe  fo 
remarkable  a  Circumftance  cannot  be  forgotten  : 
and  yet  this  Woman  fwears  that  he  was  here  a  Week 
before  Whitfuntide,  and  that  by  computation  muft 
be  the  Time  of  his  Confirmation.      But,  Gentle- 
men, another  thing  that  I  offer  upon  the  Tefti- 
mony of  thefe  WitnefTes,  is  this :    If  you  will  be- 
lieve it,  he  himfelf  contradidls  his  own  WitnefTes, 
or  they  him,  and  one  of  them  is  forfworn :  For  he 
has  fworn  the  Confult   was  the  twenty   fourth  of 
April,  and  that  three  or  four  Days  after  that  was 
over,  he  went  back  with  the  Fathers  to  St.  Omers  : 
Now  this  contradidts  all  that  his  WitnefTes   have 
fiiid.    But  he  has  given  himfelf,  as  he  thought,  fome 
little   Latitude  ;    fliys  he,    the  Confult  began  the 
twenty  fourth,  but  it  held  fix  or  feven  Days  longer. 
We  will  for  this  time  admit  it  to  be  fo,  and  give 
him  the  fix  Days  he  requires  -,  and  yet  after  all,  it 
will  not  come  up  to  the  time  that  his  WitnefTes  fpeak 
to :  for  to  the  24th  of  April,  add  fix  Days,  and 
that  brings  us  juft  to  the  laft  Day  of  April ;  and 
then  take  four  Days  in  May,  to  make  up  the  three 
or  four  Days  after  the  Confult  was  over,  and  we  are 
yet  at  a  great  diftance  from  the  Whitfun  Week ; 
for  that  was  the  1 9  th  oi May,  and  the  Week  before 
muft  be  the  12th  or  13th,  and  fo  it  is  impofTible  to 
be  reconcil'd  to  Truth,  what  he  and  his  WitnefTes 
fwear  ;  either  the  Evidence  that  the  Doftor  now 
brings,  muft  be  a  Contradiction  to  his  own  former 
Oath,  or  his  Oath  proves  they  are  miftaken  :  be- 
fides  the  Contradiction  that  is  between  the  Witnefles 
themfelves  •,  for  they  vary  in  a  great  many  material 
Circumftances,  which  I  have  before  reckon'd  up  to 
you. 

But,  Gentlemen,  falfe  WitnefTes  are  very  often 
detected  by  little  Circumftances,  though  I  muft 
needs  fay,  tliefeare  not  fmall  ones  •,  for  theie  are  ve- 
ry remarkable  things  in  themfelves,  and  great  Con- 
tradictions to  one  another,  and  therefore 'tis  im- 
pofTible they  both  can  fwear  true. 

2  There 
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There  were  Tome  other  WitnclTcs  that  were  pro- 
duced by  Mr.  Oates  formerly  upon  this  Point  ; 
one  of  which  was  Cla\,  the  Priefl:,  and  he  you  hear 
is  contradifted  by  Mr.  Howard's  Teftimony,  who 
not  only  tells  you  he  was  not  at  Iiis  Houfe,  when 
he  fays  he  was,  but  fliews  that  Clay  was  miftaken 
in  point  of  Time :  It  was  not  in  May,  but  in  July. 
But  that's  not  all,  we  have  another  Evidence,  Gen- 
tlemen, to  ftiow  how  this  Miftake  comes  to  pafs, 
and  which  will  give  a  great  light  into  this  fort  of 
Practice  that  has  been  ufed  in  this  matter ;  for  we 
have  two  Witnefies  that  give  you  an  account  how 
Oates  and  S\rWUlia7n  Waller  were  at  the  Gate-houfe 
•with  Clay,  and  there  did  threaten  him,  that  unlcfs  he 
fwore  he .  dined  with  Oates,  at  Mr.  Howard's,,  in 
May,  they  knew  he  was  a  Prieft,  and  he  fliould  be 
hancf'd.  The  Man  was  fomewhat  cautious  at  firft, 
for  truly  he  knew  nothing  of  the  matter  •,  but  at 
laft,  upon  condition  he  might  have  his  Money  a- 
gain  that  was  taken  from  him,  he  had  been  a  Rogue 
formerly,  and  he  did  not  know  what  he  might 
do.  Now,  we  find  prefently  after,  that  he  was 
in  faft  brought  as  a  Witnefs  •,  what  he  fwore, 
Mr.  Howard  tells  you,  and  you  have  heard  him 
contradifted  in  that  point  of  Time.  For  Mr, 
Howard  fays,  it  was  in  July  ;  and  then  it  was 
ao-reed  that  Oates  was  in  England  ;  for  our  Wit- 
nefTes  tell  you  that  at  Midfiimmer  he  came  away 
from  5/.  Omers. 

So  that.  Gentlemen,  the  Evidence  that  was 
formerly  produced  for  him,  is  not  only  taken  away 
by  pofitive  Counter-proof,  but  there  is  fixed  upon 
him,  with  great  Infamy,  the  additional  Crime  of 
Subornation,  by  forcing  People  to  fwear  for  him 
under  the  Threats  of  being  hanged  -,  and  we  all 
know  how  fuch  People  lay  under  great  Fears  and 
Terrors  at  that  time. 

There  was  another  Witnefs  that  was  produced 
formerly  for  him  ;  but  I  fha'l  not  take  upon  me 
to  repeat  all  the  particular  Evidence  that  has  been 
now  given  about  that  Matter.  In  fhort,  our  Ob- 
jeftion  to  that  Teftimony  lies  thus  :  That  Oates  did 
fwear  in  his  Narrative,  that  Smith  was  a  dangerous 
Man,  and  imployed  by  the  Jefuits  to  ftir  up  the 
People  againfl  the  Government ;  that  appears  by 
Oates'?,  own  Oath.  But  it  likewife  appears,  that 
afterwards  they  were  reconciled,  and  that  he  gave 
Smith  a  Certificate  under  his  Hand,  that  he  was  a 
good  Proteftant,  and  a  good  Subjeft,  and  about 
eminent  Service  for  the  King.  Now  we  fee  no  rea- 
fon  hitherto,  why  Mr.  Oates  fliould  change  his 
Mind,  after  having  fworn  him  fuch  an  ill  Man,  all 
of  a  fudden  to  be  fo  kind  to  give  him  his  Protec- 
tion, and  fo  advantageous  a  Character,  as  that  was 
in  that  Seafon.  But,  Gentlemen,  the  Myftery  is 
eafily  unfolded,  if  we  go  three  or  four  Days  further 
in  time,  which  brings  us  to  the  Trials  of  White- 
tread  and  Langborn  ;  it  leems  Mr.  Oates  was  then 
aware  of  that,  which  is  now  an  Objeftion  to  his 
Teftim.ony  ;  for  it  was  made  an  Objedtion  at  the 
lirft  Trial  of  Ireland,  That  he  was  not  at  this  Con- 
fult,  for  he  was  then  aftually  at  St.  Omers  ;  but  no 
WitnefTes  were  there  to  prove  it ;  but  now  he  was 
aware  that  fome  were  a  coming  over,  and  it  con- 
cerned him  to  make  fome  good  Proof  if  he  could, 
that  really  and  in  truth  he  was  here  in  London  at 
that  time. 

And  I  cannot  omit  to  take  notice  of  what  my 
hord^  Chief  7z(/?if<:  was  pleafed  to  obferveandobjeft 
to  him  now  :  It  is  a  wonder  a  Man  fhould  be  here 
in  Townfo  long;  a  Man  that  had  much  Acquain- 
tance, as  it  feems  he  had;  a  Man  that  went  about 
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freely  and  publickly,  as  his  own  WitnefTes  fay  he 
did,  fliould  be  fecn  by  no  body,  but  thefe  few, 
fliould  not  be  able  to  give  an  Account,  by  any 
body,  where  he  lodged,  ar  any  one  Time  in  this 
Interval.  Nay,  by  no  Circumftances  that  niufl: 
occur  to  his  own  knowledge,  to  be  able  to  fhew 
where  he  lodged,  is  very  ftrangc  •,  though  it  fhould 
be  that  he  did  lodge  in  the  Houfcs  of  thofe  that 
would  not  come  to  give  Evidence,  as  heal  ledges, 
yetitisalmofl  impofnble,  but  there  mufl  be  fome 
other  Circumftances  to  prove  his  being  here,  bcfides 
the  Evidence  of  the  Landlord  of  the  Houfe  where 
he  lodged:  but  he  gives  no  Account  where  he  was 
lodged,  and  whom  he  converfed  withal,  but  thefe 
People  only  ;  and  that  they  fhould  fee  him,  who 
were  not  his  Intimates,  and  none  elfe  in  the  World, 
is  to  me  one  of  the  mofl  ftrange  Things  that  can  be 
conceived. 

Now,  Gentlemen,  when  he  has  given  no  man- 
ner of  Satisfaftion,  that  he  was  here,  and  is  by 
twenty  WitnefTes  fworn  not  to  be  here;  what  is  it 
that  he  fays  to  all  this  >.  Why  he  doth  infill  upon 
it,  that  his  Credit  mufl:  not  be  now  impeached,  be- 
caufe  that  once  he  had  the  fortune  to  be  believed, 
and  fome  Men  have  died  and  fuffercd  for  it  ;  as  if 
no  Perjury  were  to  be  punifhed,  but  that  which  is 
unfuccefsfu] ;  whereas  the  reafon  why  Periury  is 
taken  notice  of  in  the  Temporal  Courts,  is  only 
becaufe  of  the  Mifchief  that  it  may  do.  Shall  it 
then  be  no  Crime  when  a  Man  has  done  the  Mif- 
chief, when  the  fear  of  that  Mifchief  was  the  ground 
of  making  it  a  Crime  ?  That  is  a  moft  monftrous 
way  of  arguing.  A^nd  yet  this  would  Mr.  Oates 
have  look  like  an  Argument,  that  becaufe  he  has 
been  believed  in  his  falfe  Oaths,  and  Men  have  fuf- 
fered  by  his  Perjury,  and  he  has  been  fuccelsful  in 
his  Crime,  that  Succefs  has  protefted  his  Wicked- 
nefs  from  Punifhment.  This  I  confefs  is  a  new  way 
of  arguing  ;  and  fuch  as  none  but  Mr.  Oates  could 
certainly  have  invented. 

But,  Gentlemen,  to  contradift  this,  we  have 
fhown  you,  that  as  he  has  had  the  fortune  to  be 
believed  ;  fo  he  has  likewife  had  the  fortune  to  be 
difbelieved.  For  there  have  been  produced  as  many 
Records  of  Acquittals,  where  he  was  an  Evidence, 
as  there  have  been  produced  Convi6bions  upon  his 
Teflimony  ;  fo  that  he  has  been  as  often  difbelieved 
as  believed. 

Whither  then  does  he  betake  himfelf  next  ?  He 
has  called  a  great  many  WitnefTes  to  give  you,  as 
Evidence  for  him,  an  Account  what  Opinions  at 
that  time  the  Houfes  of  Parliament,  the  Courts  of 
Juftice,  and  the  Juries  had  of  his  Evidence  ;  and 
then  infifls  upon  it,  that  now  to  call  his  Credit  in 
queftion,  is  to  arraign  the  Juftice  of  the  Nation, 
the  Wifdom  of  both  Houfes  of  Parliament  that 
believed  him,  the  Honefly  of  the  Juries  that  con- 
vifted  thofe  whom  he  accufed,  and  the  Integrity  and 
Underftanding  of  the  Judges  who  were  learned, 
wife  and  jufl  Men  ;  and  with  great  Earneifnefs  he 
afks  the  Queflion,  why  now  at  this  time  of  day 
fhould  this  be  called  in  queflion,  which  received  {o 
much  Credit  and  Approbation  lb  long  ago,  by  the 
good  Opinion  that  all  forts  of  Men  had  of  it  at 
that  time  ?  And  now  to  queftion  this,  he  would 
have  thought  to  be  a  cafting  a  Blot  upon  the  Wif- 
dom of  the  Nation,  and  an  arraigning  the  Juflice 
of  it  ;  when,  if  the  Thing  be  duly  confidered,  the 
not  puniiliing  this  heinous  Olfence  with  the  utmoft 
Severity  that  the  Law  will  allow  of,  now,  that 
thefe  Circumftances  appear  to  make  it  plain  and 
evident,  would  be  a  greater  piece  of  Injultice  and 
I  Re- 
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Reproach,  rather  to  our  Nation,  than  any  ways  a 
Refleftion  on  the  Juftice  of  it. 

Gentlemen,  when  we  confider  the  Circumftances 
of  this  Cafe  now,  I  do  verily  think  it  will  appear 
to  be  a  very  ftrange  and  wonderful  thing  to  us,  that 
ever  any  Man  fhould  have  believed  him.  And  it 
is  a  ftrange  Confideration  to  reflcft  upon,  to  think 
what  Credit  he  had  at  that  time.  But  withal,  con- 
fider. Gentlemen,  could  any  one  imagine,  that  it 
were  poflible  for  any  Man  on  Earth  to  become  fo 
impudent,  as  to  dare  to  expofe  himfelf  before  the 
High  Court  of  Parliament,  the  great  Courts  of  Ju- 
ftice, and  there  ttll  a  moft  infamous  Lye  for  the 
taking  away  the  Lives  of  Men  ?  The  greatnefs  of 
the  Attempt,  w.is  a  great  Inducement  to  the  Belief 
of  it,  becaufe  no  Man  could  be  prefumed  to  dare 
the  doing  of  fuch  a  thing,  if  he  had  not  a  Founda- 
tion of  Truth  to  build  upon.  And  when  he  had 
thus  made  his  Difcovery,  and  that  of  fuch  a  nature 
too,  a  moft  horrid,  bloody,  and  traitorous  Confpi- 
racy  to  murder  the  King,  to  overturn  the  Govern- 
ment, to  mafliicre  all  the  Proteftants  in  the  King- 
dom, and  to  deface  the  very  Name  of  the  Prote- 
ftant  Religion  -,  what  was  more  natural  than  that 
the  Parliament  fliould  take  all  imaginable  Care  to 
prevent  the  accomplifliment  of  fo  great  a  Mifchief  ? 
And  confider  too  how  much  eafier  it  was  for  him  to 
relate  his  Evidence  in  a  continued  Story,  than  after- 
wards it  was  to  maintain  it,  when  it  came  to  be  ex- 
dmin'd  and  oppofed  by  them  that  were  accufed, 
who  beft  knew  wherein,  and  by  what  means  to 
prove  him  falfe. 

Gentlemen,  the  Care  the  Parliament  took  to  dif- 
appoint  any  Dcfigns  of  this  nature,  and  the  means 
they  ufed  for  the  Security  of  the  King  and  Kingdom, 
and  the  Prefervation  of  our  Religion  and  Lives, 
fwhich  I  cannot  but  obferve,  was  previous  to  the 
Trial  of  any  one  Offender,  that  was  tried  and  con- 
vifted  upon  this  Evidence)  muft  needs  put  the  whole 
Nation  under  great  Apprehenfions  of  Danger,  and 
make  the  way  much  eafier  for  him  to  be  believed, 
as  by  fad  Experience  we  found  it  did.  Under  thefe 
Circumftances  came  thofe  Men  to  be  tried,  with  this 
further,  (as  we  cannot  now  but  think)  that  there 
were  ill  Men  at  work,  that  laboured  to  improve 
thofe  Fears  andjealoufies,  that  had  already  poflefs'd 
Men's  Minds ;  the  Wonder  then  will  be  the  lefs, 
if  Men  under  fuch  Difadvantages,  tried  by  Men  un- 
der thofe  Fears  and  Apprehenfions,  had  the  ill  for- 
tune to  be  convicted.  But  when  Men  had  a  little  o- 
vercome  their  Fears,  and  began  to  confider  his  E- 
vidence  more  calmly,  the  Scene  was  changed,  Oates 
loft  his  Credit,  and  the  Men  were  all  acquitted. 
Nor  is  this  Profecution  any  Refledion  on  the 
Proteftant  Religion,  v/hofe  Caufe  he  falfly  af- 
fumes  to  himfcU".  No,  Gentlemen,  the  Proteftant 
Religion  had  no  fhare  in  that  Invention.  It  needs 
not  the  fupport  of  a  Lye,  no,  not  the  moft  plaufible 
Lye,  much  lefs  of  one  fo  infamous  as  this  does  now 
appear  to  be.  It  is  rather  a  Vindication  of  our  Re- 
ligion, to  punilh  fuch  Offenders  as  they  deferve,  and 
the  proper  way  to  maintain  the  Jultice  of  the  Nation, 
and  wipe  off  that  Reproach  this  Man's  Perjury  has 

brought  upon  it. 

L.  C.  J.  Then,  Gentlemen  of  the  Jury,  the  E- 
vidence  ha;;  been  very  long,  and  it  cannot  be  expec- 
ted after  fo  much  time  has  been  Ipent  in  this  Caufe, 
and  fuch  a  difference  of  Teftimony,  and  efpecially 
confidering  that  the  Teftimony  has  met  with  fre- 
quent interruptions,  and  I  may  fay,  fome  Part  of 
it,  delivered  in  great  Confufion,  it  cannot  be  thought 
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or  imagin'd,  I  fay,  that  I  flioukl  be  able  to  remind 
you  of  the  feveral  Particulars  that  concern  this  Cafe, 
and  may  be  neceffary  to  be  obferved  about  it.  But, 
Gentlemen,  I  am  fure,  by  the  Knowledge  I  have 
of  moft  of  you,  you  are  Pcrlbns  of  great  Lhider- 
ftanding  •,  fo  that  what  may  be  omitted  by  me,  I 
queftion  not,  but  your  own  Abilities  will  fupply. 
I  confefs  I  am  much  fhortned  in  my  Labour,  by 
the  pains  that  Mr.  SollicHor  has  taken  to  fum  up  the 
Evidence  to  you,  and  without  all  doubt,  has  done 
it  with  all  Faithfulnefs  to  his  Mafter,  and  with  great 
Right  to  himfelf.  I  could  not  hear  much  of  what 
he  did  fay  ;  but  you  wb.o  were  nearer  and  did  hear 
all,  which  I  could  not  do,  your  Judgments  will 
direft  you  to  lay  that  Weight  upon  it,  which  it  de- 
ferves,  and  which  the  Law  will  allow  i  for.  Gentle- 
men, I  am  bound  to  tell  you,  that  you  are  to  lay 
no  weight  upon  any  Allegations  on  the  one  fide,  or 
on  the  other,  or  what  is  obferved  to  you  by  the 
Court,  further  than  is  fupported  by  the  Teftimony 
that  has  been  offered. 

Now,  Gentlemen,  I  think  it  not  amifs  for  me 
(before  fuch  time  as  I  enter  upon  the  Confideration 
of  the  Particulars,  and  reminding  you  what  I  take 
to  be  Evidence  in  this  Cafe,  and  what  not)  to  clear 
one  Point,  that  this  Perfon,  Oates,  the  Defendant, 
againft  whom  this  Indidment  of  Perjury  is  brought, 
has  endeavoured  to  infinuate,  on  purpofe  to  gain 
himfelf  a  Reputation  ;  which  if  he  could  acquire  this 
way,  would  add  a  greater  Reproach  to  the  Juftice 
of  the  Nation,  than  it  has  contrafted  already,  by 
giving  too  much  Credit  to  fuch  profligate  Wretches, 
as  have  too  lately  appeared  among  us.  The  Objec- 
tion he  makes  and  infifts  fo  much  upon;  fays  he, 
I  was  believed  veiy  much  before,  I  can  produce  you 
the  Opinions  of  the  Judges,  that  declared  them- 
felves  very  well  fatisfied  with  my  Evidence,  and  the 
Verdifts  of  Juries,  two  or  three,  that  convifted 
Men  upon  my  Teftimony  ;  and  not  only  that,  but 
here  were  likewife  three  or  four  ParKaments  that  did 
not  only  believe  that  Teftimony  (or  rather  Narra- 
tive, for  I  cannot  call  that  Teftimony,  which  was 
given  before  the  Houfe  of  Commons)  that  I  gave,^ 
but  did  declare  their  Satisfaction  of  the  Truth  ot 
what  I  faid  ;  which  Satisfiftion  and  Belief  ot  theirs 
did  produce  Thanks  from  both  Houfes  to  me  for 
giving  this  Teftimony. 

But  all  this  while,  what  Mr.  Sollicitor  faid  upon 
this  Point,  is  a  plain  and  a  full  Anfwer  to  it :  if  in 
cafe  upon  a  fudden  Information,  the  King,  the  Par- 
liament, the  Courts  of  Law,  and  Juries,  were  fur- 
priz'd  into  this  Belief,  as  not  imagining  there  could 
be  a  pack  of  fuch  Villains,  that  could  be  wound  up 
to  that  height,  as  thefe  Fellows  have-  been  •,  that 
there  could  be  fuch  an  horrid  Impoftor,  as  this  Fel- 
low, that  Ihould  make  fuch  Attempts,  unlefs  there 
had  been  fome  Truth  in  it. 

Therefore  the  furprize  of  the  thing,  at  that 
time  might  obtain  a  Belief;  but  God  torbid,  that 
that  Bvlief,  which  was  fo  obtained,  fiiould  protect 
the  Party  believed,  from  being  call'd  in  queftion 
tor  the  Falftiood  of  that  Teftimony,  which  was  the 
ground  of  that  Belief  It  was  hardly  credible  that 
any  Perfon  could  be  fo  wicked  as  to  declare  fuch  im- 
pudent Falfi  ties  as  thefe -,  but,  God  forbid,  that  we 
flaould  continue  longer  under  the  fame  blindnefs 
and  deliifion,  the  wiiole  Matter  is  now  laid  open 
and  detccled.  Therefore,  Gentlemen,  if  you  are 
fatisfied  in  your  Confciences,  and  do  believe  upon 
the  Teftimony  and  Evidence  that  has  been  given 
here  this  day,  that  thofe  very  things  that  were  fo 
much  believed  before,  were  credited  upon  the  Sur- 
prize 
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prizeof  a  fudden  Difcovcry,  or  theBoldnefsof  the 
Undertaking,  yet  now  do  plainly  appc;ir  to  be 
falfe  ;  then  be  it,  I  lay,  upon  your  Confciences,  if 
you  let  this  Fallhood  go  unpunilhcd.  It  is  a  Charge 
upon  us  who  are  upon  our  Oaths  as  Judges,  and 
who  muft  anfwer  to  the  great  Judge  of  all  the 
World  for  our  Judgments-,  and  'tis  likcwife  a 
Charge  upon  you  that  are  fwoi  n  to  try  this  Caufc, 
and  muft  anfwer,  as  well  as  we,  for  what  you  do  in 
it,  not  to  have  regard  to  any  thing  that  was  done 
before  upon  that  hurry  and  furprizc,  but  ferioufly 
to  weigh  and  confider  wliat  is  fworn  now,  and  from 
thence  make  a  Conclufion,  whether  you  are  not  fa- 
tisfied  that  innocent  Blood  has  been  fpilt  by  the 
means  of  this  Fellow.  Nay,  in  this  Cafe,  'tis  a 
contrafting  of  much  more  Guilt  than  ordinary,  as 
it  is  Murder  done  under  the  Forms  of  Law,  and 
common  Methods  of  Juftice.  That  Men  fliould 
take  away  the  Lives  of  their  Fellow-Creatures,  by 
Perjury  and  falfe  Accufations,  is  of  fuch  dreadful 
confequence,  that  if  the  Juftice  of  the  Nation  fhall 
be  afraid  to  have  fuch  matters  deteded,  there  would 
be  an  end  of  all  the  Security  we  have  of  our  Lives, 
Liberties,  and  whatfoever  is  dear  to  us. 

Gentlemen,  the  Juftice  of  the  Nation  lies  under 
a  very  great  Reproach  abroad,  for  this  particular 
thing  ;  and  we  muft  be,  all  of  us,  that  have  any 
Concern  for  the  Flonour  and  Good  of  our  Country, 
uneafy,  till  this  matter  be  thoroughly  fearched  into, 
and  impartially  determined  ;  and  I  take  it  to  be  a 
Cafe  of  the  greateft  Importance  to  the  Settlement 
of  the  Kingdom,  for  the  Credit  of  our  Laws,  for 
the  Honour  and  Juftice  of  our  Kingdom,  that  ever 
came  in  Judgmeat  in  any  of  our  Courts  of  Juftice. 
And  therefore  as  you  refpedl  your  own  Confciences, 
and  the  Obligation  of  that  Oath  you  are  now  under, 
and  as  you  would  be  thought  to  bear  any  regard 
to  the  Peace,  Honour  and  Good  of  your  Country, 
take  care  to  examine  ftriclly  and  impartially  into 
the  Merits  of  this  Caufe,  and  weigh  the  Evidence 
TSihich  has  been  given  on  all  fides :  be  not  at  all  dif- 
mayed  with  the  Apprehenfion  of  Clamour  or  Ca- 
lumny, from  any  fort  of  People  whatfoever,  for  do- 
ing your  Duty  ;  neither  be  led  away  by  the  Infinu- 
ations  of  what  was  believed  formerly  ;  tor  you  hear 
the  Reafon  which  might  make  Oates  be  believ'd 
then  ;  but  it  is  incumbent  upon  you  to  enquire, 
whether  you  have  not  fufRcient  reafon  to  be  fatisfied 
what  the  Truth  now  is. 

And,Gentlemen,  I  take  my  fclf  to  be  the  more  ob- 
liged to  take  fome  pains  in  the  preffingaferious  and 
impartial  Confideration  of  thefe  things  upon  you, 
becaufe  I  cannot  but  fay,  my  Blood  does  curdle, 
and  my  Spirits  are  raifed,  that  after  the  Difcoveries 
made,  I  think,  to  the  fatisfaftion  of  all  that  have 
attended  this  Day,  to  fee  a  Fellow  continue  lb  impu- 
dent, as  to  brazen  it  out,  as  he  has  done  this  Day  •, 
and  that  there  fliould  appear  no  more  ftiame  and 
confufion  than  what  was  feen  in  the  Face  of  that 
monftrous  Villain  that  flood  but  now  at  the  Bar. 
The  pretended  Infirmity  of  his  Body  made  him  re- 
move out  of  Court,  but  the  Infirmity  of  his  de- 
praved Mind,  the  Blacknefs  of  his  Soul,  the  Bafe- 
nefsof  his  Adtions  ought  to  be  look'dupon  withfuch 
Horror  and  Deteftation,  as  to  think  him  unworthy 
any  longer  to  tread  upon  the  Face  of  God's  Earth. 
You'll  pardon  my  warmth,  I  hope  •,  for  it  is  impof- 
fible  that  fuch  things  fhould  come  before  any  honeft 
*Man,  and  not  have  fome  extraordinary  Influence 
upon  him. 

Gentlemen,  As  to  the  Merits  of  the  Caufe,  you 
have  the  pofitive  Proof  of  many  Witneflfes,  whofe 
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Teftimony  I  fliall  by  and  by,  as  well  as  I  can,  re- 
peat to  you  i  but,  pray  you,  firftgive  me  leave  to 
obferve  fomewhat,  as  to  fome  Points  that  have  been 
ftartcd  at  the  Bar,  as.  Whether  a  Papift  can  be  a 
Witnefs  ?  Now,  fuppofe  all  tiicfe  Perfons  that  come 
here  to  teftify  tliis  Matter  againft  the  Defendant, 
were  Papifts,  as  they  are  not,  except  you  can  take- 
it  upon  your  Oaths  and  Confciences,  that  all  thefe 
Men  are  guilty  of  voluntary  and  wilful  Perjury,  you 
muft  find  the  Defendantguilcy. 

As  to  their  Diiierence  in  Religion,  which  O.'Z/fj 
fo  inuch  hung  upon,  I  muft  tell  you,  every  Papift 
or  Roman  Catholick,  call  them  how  you  will,  ex- 
cept the  contrary  be  made  appear  by  a  legal  Excep- 
tion, I  mean  fuch  as  would  take  off  the  Teftimony 
of  one  that  were  not  a  Papift,  is  as  good  a  Witnefs 
in  a  Court  of  Juftice,  as  any  Proteft  ant  whatfoever: 
we  are  not  come  here  to  controvert  Points  of  Reli- 
gion, but  to  try  a  bare  Matter  of  Facl ;  fo  that  all 
that  ftuff  that  you  have  heard  here  this  day  from 
the  Defendant,  and  thofe  Infinuations  that  he  made 
about  their  Religion,  on  purpofe  to  caft  dirt  and 
filth  upon  all  the  Teftimony  that  they  have  brought 
againft  him,  muft  fignify  nothing  with  you  at  all. 
It  in  cafe  fuch  Dodrine  happen  to  prevail  as  he 
has  this  day  preached,  then  it  is  in  the  power  of 
any  Villain  to  fwear  any  mifchief  whatfoever  againft 
a  Ro77ian  Catholick,  and  that  Roman  Carholick 
has  no  way  to  vindicate  himfelf,  nor  to  make  the 
Truth  appear.  We  have  no  fuch  Exceptions  to 
Witnefles  in  our  Law ;  every  Man,  till  ic  is  made 
to  appear,  that  his  Credit  is  forfeited,  may  and 
ought  to  be  received  as  a  Witnefs  to  give  Teftimony 
in  any  Caufe  :  fo  that  all  that  matter  is  of  no  im- 
port at  all. 

And,  Gentlemen,  I  am  the  rather  minded  to 
hint  this  unto  you,  became  he  has  infinuatcd  fome- 
thing  out  of  the  Trials  of  Grove  and  Pickering.,  and 
Ireland,  which  was  m.  December,  in  the  Year  1677. 
at  which  Trial  IVhitebread  and  Fenwick,  who  had 
pleaded  to  the  fame  Indidtment,  were  brought  on 
to  Trial  ;  but  becaufe  there  was  but  one  Witnefs 
againft  them,  the  Court  difcharged  them  for  that 
time,  and  they  came  not  again  to  Trial  till  the 
Month  of  June  or  Jiil-^  thereafter,  when  they  were 
convidted  and  executed.  Now  between  that  time 
of  Ireland's  Trial,  and  the  time  when  irhiiehread 
and  the  reft  came  on  to  Trial  again,  fiys  Oates, 
they  had  fufficient  time  to  have  brought  all  their 
Witnefles  from  5/.  Owifrj,  to  teftify  this  bufinefs  of 
my  being  there,  having  notice  by  the  former  Trial, 
what  Evidence  was  againft  them  :  but  all  the  Wit- 
neffes  they  did  bring,  which  were  about  fifteen  or 
fixteen,  were  not  fufficient  to  counter\'ail  the  Tefti- 
mony that  Oates  gave  of  his  being  here  in  Town  •, 
and  thereupon  they  were  convided,  condemned, 
and  afterwards  (I  am  forry  to  fay  it)  executed. 

This  is  the  Objeftion  he  makes,  but  at  the  fame- 
time  I  muft  repeat  what  I  fiid  before,  when  fuch  a 
difmal  Story  as  this  was  told,  when  he  had  the  con- 
fidence to  relate  it  before,  in  the  Houles  of  Parlia- 
ment, and  there  obtained  Credit  -,  no  wonder  if,  in 
that  hurry,  all  of  that  Perfuafion  were  look'd  upon 
with  an  evil  Eye ;  and  the  Convidtion  of  thofe  that 
were  at  that  time  accufed  were  too  eafy. 

We  muft  remember  the  Apprehenfions  fome 
were  under  of  our  Religion  being  to  be  fubverted, 
our  Government  to  be  deftroyed,  our  King  to  be 
murdered,  our  Throats  to  be  cut  by  the  Papifts, 
to  that  height,  that  this  very  Fellow,  Oatcs,  was 
fo  much  credited,  that  all  other  People  almoft  were 
below  him,  and  greater  Refpe6t  ftiewn  to  him, 
I  2  than 
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than  to  the  Branches  of  the  Royal  Family.  Nay, 
it'was  come  to  that  degree  of  Folly,  to  give  it  no 
worfe  Name,  that  in  publick  Societies,  to  the  Re- 
proach and  Infamy  of  them  be  it  fpoken,  this  pro- 
liigate  Villain  was  carefled,  was  drunk  to,  and  fa- 
luted,  by  the  Name  of  the  Saviour  of  the  Nation. 
O  prodigious  Madnefs !  that  fuch  a  Title  as  that 
was,  fhould  ever  be  given  to  fuch  a  proflitute  Mon- 
fter  of  Impiety,  as  this  is ! 

Good  God,  whither  were  we  running,  when 
many  eafy  People  were  fo  ftrangely  wrought  upon 
by  this  Impoftor,  and  when  the  villanous  and  black 
Defigns  of  fome  evil  Inftruments  amongft  us,  could 
prevail  fo  fir,  as  to  deceive  almoft  a  whole  Nation 
into  the  Belief  of  fo  horrid  a  Falrtiood  ;  even  at  the 
fame  time  that  a  hidden  Treafon  too  deeply  con- 
triv'd  was  carried  on  amongfl"  us  ?  But,  God  be 
thanked,  was  not  too  lately  difcovered.  The^Con- 
fpirators  had  a  fair  Game  of  it,  whilft  this  Fellow 
was  believed,  and  they  needed  no  other  means  to 
accomplifh  their  Dcfign :  But  when  he  was  found 
falfe,  and  the  pretended  Plot  had  loft  its  Credit  in 
the  World,  what  is  their  next  Step  ?  Why,  then 
they  enter  into  that  black  and  bloody  Confpiracy, 
from  which  it  hath  pleafed  God  lately  to  deliver  us. 
I  fpeak  this  the  rather,  becaufe  I  know  there  are 
in  my  Eye  feveral  Perfons,  whofe  Fears  of  Popery 
made  them  give  credit  to  fuch  Villains  as  thefe 
before :  But  when  it  pleafed  God  to  open  their 
Eyes,  and  the  folfc  Mill  vanifh'd,  they  found  a  real 
Confpiracy  againft  the  Perfons  of  that  BlelTed  King, 
lately  dead,  and  of  our  Gracious  Sovereign,  now 
living,  carried  on  under  the  pretence  of  that  falfe, 
but  fo  much  credited  Difcovery;  and  now  God  be 
thanked,  all  our  Eyes  are  open.  And  I  hope,  as 
we  are  fecrired  from  what  we  fo  vainly  dreaded,  fo 
we  fhall  not  be  afraid  to  have  Villany  deteded,  and 
the  greatefb  Mark  of  Infamy  that  can  be  put  upon 
it. 

Yes,  Gentlemen,  there  was  a  Confult,  and  there 
was  a  Confpiracy  againft  the  Life  of  our  King,  our 
Government,  and  our  Religion  :  Not  a  Confult  at 
the  IVhite-Horfe  in  the  Strand.,  but  a  Cabal  and  Af- 
fociation  of  perfidious  Rebels  and  Traitors,  who 
had  a  mind  to  embroil  us  in  Blood  andConfufion  ; 
but,  God  be  thanked,  it  had  not  its  defired  Effeft. 
The  fame  fort  of  Villains  were  Parties  in  this  Con- 
fpiracy, that  had  too  great  a  hand  in  the  late  great 
Rebellion,  which  we  to  this  day  feel  the  fmart  of, 
and  they  had  a  mind  to  make  ufe  of  the  like  Inftru- 
ments, as  they  did  before,  to  bring  us  into  the  like 
Mifery,  as  we  were  before  involv'd  in. 

And  is  it  not  a  prodigious  thing,  to  have  fuch 
Aftions  as  thefe  to-day  defended  in  a  Court  of  Juf- 
tice,  with  that  Impudence  and  Unconcernednefs, 
as  tho'  he  would  challenge  even  God  Almighty  to 
punifh  his  Wickednefs,  and  blafphemoufly  bleffes 
God,  that  he  has  liv'd  to  do  fuch  wonderful  Service 
to  tlie  Proteftant  Religion  •,  and  is  fo  obftinate,  in 
his  Villany,  as  to  declare  he  would  venture  his 
Blood  for  the  Confirmation  of  fo  impious  a  Falf- 
hood:  and  indeed,  to  fpeak  the  truth,  he  makes 
no  great  Venture  in  it ;  for  when  he  had  pawn'd 
his  immortal  Soul,  by  fo  pcrjur'd  a  Teftimony,  he 
may  very  eafily  proffer  the  venturing  of  his  vile 
Carcafs  to  maintain  it  ? 

Gentlemen,  Having  thus  faid,  (and  I  could  not 
forbear  faying  of  it)  give  me  leave  to  put  you  in 
mind  of  what  lies  before  you  now  to  be  tried.  Firft, 
this  Indietment  takes  notice,  that  there  was  an  In- 
diftment  taken  before  the  Commiflioners  of  O^er 
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of  Fligh-Treafon  againft  fVhitchrend,  Fenwick, 
Ireland,  Pickering,  and  Grove,  and  that  Indicftment 
and  the  whole  Record  is  proved  to  you  by  Swift. 
For  I  muft  tell  you  as  I  go  along,  what  Proor's  there 
are  of  all  the  Particulars,  and  you,  upon  confide- 
rationof  all  thatis  alledged,  are  to  be  Judges  what 
is  fufficient  Proof  to  convift  the  Defendant  of  die 
Crime  that  is  laid  to  him  ;  which  is  wilful  and  cor- 
rupt Perjury.  The  Indiftment,  Gentlemen,  fets 
forth  the  Oath  that  Oates  did  make  at  Ireland's 
Trial,  and  then  avers  it  to  be  falie  :  For  the  Oath 
that  he  did  take,  that  ftands  thus.  That  he  did 
fwear  he  was  prefent  at  a  Confult,  held  at  the 
White-Uorfe  Tavern  in  the  Strand,  the  24th  of 
April  16 ji.  That  he  did  fwear,  that  it  was  there 
refolved  to  murder  the  late  King  :  How  that  that 
Refolution  was  carried  by  him  from  Chamber  to 
Chamber,  that  is,  to  JVhilebread's  and  Fenwick's, 
and  Ireland's  Chambers,  and  faw  them  fign  this 
Refolution  there :  And  the  AiTignment  of  the  Per- 
jury, is,  that  he  was  not  prefent  at  any  Confult, 
'tis  not  that  there  was  not  any  fuch  Confult,  tho'  it 
appears  by  the  Evidence  that  there  was  none  fuch, 
but  that  he  was  not  prefent  at  any  Confult  at  all  held 
there  at  that  time. 

Now,  that  he  did  make  fuch  an  Oath,  is  proved 
by  a  wortliy  Gentleman,  Mr.  Fojler  ;  a  Gentleman 
known  to  you  all  that  live  in  the  City  of  London  ; 
and  he  did  truly  make  that  Remark  in  the  begin- 
ning of  his  Teftimony,  that  any  honeft  Man  in  his 
place  would  have  done,  that  he  was  one  of  thofe 
unfortunate  Men,  that  tried  Mr.  Ireland ;  for  tho* 
a  Man  do  go  according  to  his  Confcience,  as  to  be 
fure  there  is  no  queftion  to  be  made  of  it,  but  all 
thefe  Jury-men  did  in  finding  that  Verdift  ;  yet 
when  I  come  to  find,  that  the  Evidence,  upon  which 
I  convifbed  thofe  Men,  is  detefted  to  be  falfe,  and 
that  upon  my  Verdift  the  Perfons  were  executed ; 
tho'  no  Guilt  of  their  Blood  is  really  contracted  by 
me,  yet  I  cannot  but  think  my  felf  unfortunate, 
that  I  was,  tho'  innocently,  an  Inftrument  of  their 
Death  •,  and  there  is  never  an  one  of  you,  but 
would  have  thought  your  felves  unfortunate,  if  you 
had  convifled  Men  upon  fuch  a  Teftimony,  which 
tho'  you  believed  then,  yet  afterwards  you  fhould 
have  reafon  to  conclude  was  falfe.  And  yet  Oates 
would  have  you  think,  that  becaufe  they  believed 
him  when  he  was  a  Villain,  and  not  known  to  be 
fo,  you  muft  believe  him,  notwithftanding  his 
Villany  is  now  difcovered  ;  for  that  is  all  the  Argu- 
ment this  learned  Doftor  has  a  mind  to  impofe  upon 
you  by. 

Gentlemen,  Mr.  Sollicitor  has  been  very  particu- 
lar, in  giving  an  Account  of  the  whole  Evidence, 
and  then  it  comes  to  this,  which  is  the  natural 
Queftion  in  the  Cafe  ;  Whether  upon  the  Tefti- 
monies  that  have  been  given  to  you,  there  does  re- 
main fo  much  as  a  Doubt,  what  Verdift  you  ought 
to  give;  for  I  confel's,  were  it  a  thing  in  the  leaft 
doubtful,  Matters  of  Perjury  are  fo  nice  and  tender, 
that  we  and  you  ought  to  be  cautious  hov/  you  con- 
vift People  for  Perjury  in  doubtful  Matters  ;  but 
if  it  be  a  thing  without  doubt,  and  plainly  evident, 
that  there  was  a  Verdift  thereupon,  it  adds  to  the 
Guilt,  becaufe  the  Juftice  of  the  Nation  is  impo- 
fed  upon  •,  the  God  of  Heaven  deliver  every  honeft 
Man's  Soul  and  Confcience  from  fuch  Guilt.  For 
my  part,  I  would  not  for  the  TJniverfe  have  the 
leaft  Guilt  of  innocent  Blood  lie  upon  me. 

Then,  Gentlemen,  to  prove  what  Oates  fwore 
is  not  true,  you  have  no  lefs  than  twenty  two  Wit- 
neffes,  that  fwear  dircftly  he  was  not  here  in  L'^ndcn 
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the  24th  of  April  1678.  But  it  may  be  that  it  is 
notfucha  pofitive  Teftimony  as  the  Law  requires 
to  prove  a  Perjury  :  but  then  to  fwear  diredtly  that 
he  was  in  r.nother  place  at  that  time,  is  a  pofitive 
Contradidtion  to  his  Evidence  •,  and  this  has  been 
teftified  by  the  Oaths  of  twenty  two  Perfons,  a- 
gainft  the  Credit  of  whofe  Teftimony  there  is  no 
Objeftion  at  all  really  made,  but  only  Impudence  ; 
and  that  Shadow  of  an  Objedtion,  they  are  all  Pa- 
pifts,  and  lam  a  Proteftant  :  and  truly  a  wonder- 
ful Credit  it  is,  I  muft  needs  fay,  for  the  Proteftant 
Religion  to  have  fuch  a  learned  and  pious  Suppor- 
ter, asMr.  Oato,  to  be  of  that  Perluafion -,  but  it 
is  certain  there  was  a  Judas  amongft  the  twelve 
Apoftles,  and  there  are  Rafcals  of  all  Perfuafions. 
And  truly  I  take  it  makes  never  the  more  forhis 
Advantage,  nor  the  Honour  of  our  Church,  that 
he  is  pleafed  to  call  himfelf  by  that  Name,  which 
he,  and  fuch  as  he,  have  brought  into  fome  Scandal 
and  Reproach,  by  fetting  themfelves  up,  as  the 
great  Pillars  of  it  ;  but  we  know  Dr.  Oates  has 
been  very  liberal  to  himfelf,  he  has  given  himfelf 
Baptifm,  and  given  himfelf  the  Doftor's  Degree, 
and  now  he  gives  himfelf  the  Title  of  the  Reform- 
ing Proteftant,  Mr.  Oates.  We  have  Proteftant 
Shoe-makers,  and  Proteftant  Joiners,  and  Pro- 
teftant Atheifts,  and  all  forts  of  true  Proteftant 
Rafcals ;  but  it  becomes  us  and  you  to  aflert  the 
Honour  of  our  Religion,  by  difowningany  Fellow- 
Ihip  with  fuch  Villains,  or  their  Aftions. 

Gentlemen,  the  Method  that  was  taken,  gives 
you  an  exaft  account  in  point  of  time,  as  to  this 
whole  Bufinefs.  Firft,  fays  Mr.  HilJJey,  I  left  him, 
in  time  the  23d  of  Jpril  New  Stile,  at  Sl  Omers, 
and  I  am  fure  I  faw  him  there  then,  which  is  the 
13th  Old  Stile  ;  the  24th  of  Jpril  New  Stile, 
which  is  tiie  it  4th  Old  Stile,  I  cme  from  Sl. 
Omers,  I  did  not  fee  tiim  there  that  Morning,  but 
1  my  felf  came  to  Calais,  it  being  Sunday,  and  I 
ftaid  there  till  Sunday  in  the  Afternoon,  and  all 
Night.  I  came  on  Monday  in  the  Afternoon  to 
take  water  at  Ca'ah^  and  from  thence  went  to 
Dover.  And  from  thence  the  next  Day  I  went  to- 
wards London  %  but  I  ftaid  four  or  five  Days  by 
theway  bcrore  I  came  to  London  ;  bur  then  there 
is  this  Circumftance  that  you  muft  take  along  with 
you.  Gentlemen,  that  at  this  time,  one  Mr.  Bur- 
naby  was  coming  from  London,  and  going  to  St. 
Omers,  and  met  with  Mr.  Hiljley  in  his  way  towards 
London :  fays  Hiljley,  I  came  afterwards  to  Town, 
and  that  was  upon  the  Monday  following,  which 
happens  to  be  the  21ft  cr  22dof  Airil,  our  Stile; 
but  this  I  do  remember  very  particularly,  which 
makes  his  Teftimony  to  be  true,  and  not  dreffed  up 
for  this  occafion  •,  lays  he,  I  told  one  Osborn  at 
that  time,  that  we  had  a  pretty  Fellow  at  St.  Omers, 
that  went  fometimes  by  the  Name  of  Lucy,  and 
fometimes  by  the  Name  of  Oates,  a  Minifter  of  the 
Church  of  England  ;  and  there  he  comes  and  gives 
an  account  of  his  ridiculous  childifh  A6tions,  and 
what  a  remarkable  Fellow  he  was ;  and  this,  fays 
he,  I  told  to  Osborn. 

Now,  to  make  this  good,  you  have  one  Mr. 
Dorrel,  who  tells  you  there  happened  a  Difcourfe, 
where  he  was  prefent,  between  his  Mother  and  Mr. 
Oj^&r?;,  about  Religion  -,  and  amongft  other  things, 
Osborn  did  fay,  Mr.  Hiljley  had  told  him  he  left 
Oates  at  St.  Omers  when  he  came  away  from  thence  -, 
and  Mr.  Osborn,  he  comes  and  fays,  I  remember  I 
did  tell  Mr.  Dorrel  and  his  Mother,  at  that  time 
that  Mr.  Hiljley  did  tell  me  this  Story  :  fo  that  here 
are  thefe  two  Witnefles  which  fupport  Mr.  Hiljley 


in  that  Circumftance  of  the  time  of  liis  coming 
away,  and  his  Relation  of  Oates  btirg  left  behind 
him,  and  that  this  was  related  about  the  2 1  ft  or  2 2d 
of  April. 

Burnaby  is  the  next  Pirfon  that  was  produced, 
and  helwears  he  met  Hiljley  by  Sittinlourn  %  and  he 
happens  to  fet  out  for  St.  Omers  the  1 8th  of  A'^ril^ 
our  Stile,  and  to  come  thither  to  St.  Omers  the  2  ift  j 
and  he  fwears  pofitively,  that  he  was  there  the  2ifl, 
2  2d,  23d,  and  was  there  the  25th  Day  of  y^^r//, 
our  Stile  ;  and  he  does  pofitively  affirm,  that  all 
thofe  Days  he  faw  Oates  there  at  St.  Omers  ;  that 
Oates  intruded  into  his  Company  at  his  firft  coming; 
and  that  he  and  all  the  other  Scholars  wondered  at 
the  Confidence  of  the  Man  ;  and  he  particularly 
remembers  that  he  was  with  him  at  a  publick  En- 
tertainment that  was  there  the  25th :  and  if  fo, 
then  it  is  impofTible  that  what  Oates  has  fworn  of 
his  being  at  the  Confult  the  24th  of  April^  our  Stile, 
can  be  true.  And  except  you  can  imagine  Mr.  Oates 
to  fly  from  St.  Omers  the  24th  Day  in  the  Morning, 
and  be  at  the  Confult  and  back  again  at  Night, 
which  is  more  than  he  would  have  believed,  be- 
caufe  he  fwears  tfte  contrary,  you  muft  conclude 
that  what  he  fwore  was  falfe. 

The  next  Witnefs  is  Mr.  Pool,  and  he  comes  and 
fays,  he  was  there  at  St.  Omers,  and  he  came  over 
from  thence  the  25th  of  April,  and  that  was  the 
Day  after  Oates  fwears  the  Confult  of  the  Plot  to 
be  here  ;  and  all  the  reft  of  the  Witnefles  do  direft- 
ly  fwear,  That  at  the  time  that  Tool  went  from 
thence,  Oates  was  there :  fo  that  the  Teftimony  of 
Pool  is  fully  and  pofitively  confirmed  ;  and  Pod 
gives  you  a  realbn  why  he  came  over,  which  was 
the  Death  of  a  Brother  of  his,  and  upon  a  Pro- 
fpeft  of  an  Eftate  he  came  into  England,  which 
h.kewife  is  a  reafonable  Circumftance  why  he  fhould 
remember  the  time,  becaufe  he  had  fuch  Inducement 
to  come  over  hither. 

The  next.  Gentlemen,  is  one  Thornton,  and  he 
comes  to  the  Month  of  May,  to  the  ift  and  2d  of 
May,  their  Stile,  which  was  the  2iftand2  2dof 
Ap7-il,  our  Stile;  and  particularly  he  is  {vst  Oates 
was  there  upon  the  2  2d  of  April,  our  Stile,  that 
is,  the  2d  of  Mi?)!,  their  Stile,  For,  fays  he,  there 
was  an  Aftion  or  Play  of  the  Scholars ;  and  I  can 
tell  you  how  I  remember  Oates  was  there,  Oates  had 
a  mind  to  have  a  place  to  fee  the  Play,  which  he 
had  no  Pretence  or  Title  to  ;  and  he  had  a  Scuffle 
with  fomebody  about  it ;  and  therefore  I  remem- 
ber by  that  Token,  that  he  was  there  at  that  rime. 
Now,  Gentlemen,  it  is  not  eafy  to  be  imagined, 
that  fix  or  feven  Men  fliould  agree  in  their  Tefti- 
mony in  all  thofe  Circumftances,  which  in  them- 
felves are  but  minute ;  yet  when  offered  as  Reafons 
to  induce  Men's  Remembrance,  muft  be  allowed  as 
good  Reafons  ;  and  yet  this  is  to  be  thought  but  a 
made  Story.  If  Sir  Richard  Barker's  Coach-man, 
and  Mrs.  Mayo  had  had  any  fuch  Circumftances  to 
fupport  their  Teftimony,  they  would  have  had 
much  more  Credit. 

Then  there  is  one  Conway  ;  and  it  is  very  obfer- 
vable  what  he  fpeaks  of  -,  for  he  was  there  all  the 
while  that  they  fixy  Oates  was  there,  and  he  gives 
you  an  account  that  he  ftw  him  with  Burnaby  the 
firft  time  he  came  over,  and  agrees  with  Burnaby  in 
this,  that  he  wonder'd  much  at  his  Confidence,  and 
did  think  that  he  was  very  well  known  to  him  be- 
fore :  He  fwears  Oates  came  in  thither  about  the  be- 
ginning of  December  JJ,  and  he  was  not  abfent, 
fays  he  and  feveral  more,  any  one  Night,  except 
in  January  once  at  IVattov,  till  he  went  away  in 
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June  78.  Nay,  they  are  fo  precife  in  their  Memo- 
ry for  very  good  Reafon?,  becaufe  they  are  fo  regu- 
lar in  their  Societies,  and  keep  a  ftrift  Order,  each 
has  his  fixed  Place  in  the  Refcftory,  where  all  the 
Soci'i  or  the  Members  of  the  College  do  meet  \  and 
becaufe  this  Fellow  was  an  old  Fellow,  older  than 
the  reft,  and  likewife  was  a  Dunce,  therefore  he 
was  fet  at  the  Dunce-Table  in  every  body's  View, 
becaufe  he  was  a  Blockhead,  and  too  old  to  keep 
company  with  the  Boys :  fo  that  though  perhaps 
one  of  thofe  young  Fellows  in  a  mixt  Society  may 
efcape  die  View,  and  be  abfent  without  being  miffed, 
yet  remarkable  Mr.  Oatei  is  not  fo  eafily  forgotten, 
that  us'd  to  fit  by  himfelf.  And  as  that  noble 
Lord,  my  Lord  Grr/vjr  J  of  5r5w/d';y  fays,  he  has  a 
particular  Face,  and  a  particular  Tone  ;  and  there 
was  more  reafon  to  remark  him  than  any  other, 
both  upon  the  account  of  liis  Perfon  and  of  his  Ac- 
tions :  fo  that  I  nuift  needs  iay  indeed,  it  is  not  a 
downright  and  pofitive  Swearing,  but  their  Tefti- 
mony  is  given  with  deliberation  and  recolleftion  of 
fuch  particular  Circumflances,  as  may  reafonably  in- 
duce any  unprejudic'd  Perfon  to  give  credit  to  it. 

The  next  Witnefj,  Gentlemen,  is  Haggerjlone, 
wiiofe  Evidence  is  wonderful  particular,  and  very 
material  as  to  the  Circumftances  that  accompany 
it.  For  you  aie  to  obferve,  that  in  thefe  Col- 
leges fome  are  of  the  Sodality,  and  fome  are  not  j 
and  fome  are  of  fuch  and  fuch  Clafles  or  Forms, 
and  others  of  other.  Now  this  Gentleman  and 
Mr.  Oates  were  of  the  fame  Form,  and  he  does 
paiticularly  remember  that  he  was  fetting  up  for 
a  Preacher,  as  he  has  an  excellent  knack  that  way ; 
and  he  tells  you,  how  ridiculous  he  made  the  late 
King  in  a  Sermon  ■,  that  he  halted  between  two 
Opinions,  and  there  ran  a  Stream  oi^  Popery  be- 
tween his  Legs  -,  and  fuch  like  precious  Stufi'  he 
vented.  And  to  fix  it  to  be  about  the  fame 
time  that  is  now  in  queftion,  he  fays,  he  parti- 
cuLirly  remembers  it  was  when  he  was  Reader, 
when  Mr.  Oa.'es  was,  it  feems,  the  Buffoon  to 
the  Society,  or  as  I  may  call  him,  the  Jack-pud- 
ding to  the  College,  that  ufed  to  make  them  Sport, 
and  was  guilty  of  fo  many  ridiculous  Things,  that 
they  could  not  but  put  particular  Remarks  upon 
him. 

Next,  I  take  notice,  that  this  Perfon  fays, 
there  were  two  Perfons,  Williams  and  MarJJj,  that 
were  qualified  to  give  Suffrages  in  the  Congrega- 
tion, that  is,  they  were  paft  eighteen  Years  Hand- 
ing, and  did  go  over :  For  that  there  was  a  Con- 
fult,  is  not  denied,  nor  that  it  was  in  London., 
nor  that  it  was  upon  the  24th  of  Jpril ;  but  they 
fay,  it  was  a  Triennial  Meeting,  which  they  us'd 
to  have  once  in  three  Years  for  the  choice  of  fome 
Officers  to  manage  the  Aflairs  of  the  Society  •,  as 
for  the  choice  of  a  Provincial,  and  other  Perfons 
that  they  were  to  fend  upon  their  Errands,  in  or- 
der to  the  fupport  of  their  Society  :  {o  that  un- 
der the  Colour  and  Countenance  of  what  was  in 
itfclf  ordinary  and  ufual,  and  that  happened  to 
be  at  that  time,  Oalcs,  who  had  heard  fomewhat 
of  it,  and  that  it  was  the  24th  of  Jpril,  and  that 
fuch  and  fuch  were  to  be  there,  he  upon  that  Hear- 
fay,  as  ffiould  feem  at  .S7.  Omers,  does  feign  and 
contrive  this  pretended  Confpiracy. 

The  next  is  one  Becllon  ;  and  it  is  very  material 
too  that  he  fwears  :  For  befides  what  he  teflifies. 
That  from  the  time  of  his  coming,  which  was 
in  December  77,  he  was  not  abfent  till  the  23d 
of  Juney  when  he  went  away  ;  and  for  the  Time 
in  queftion,  he  very  v/ell  remembers  his  being 
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there,  by  this  Circumftance  :  Says  he,  I  was  chofen 
to  be  Reader  of  the  Sodality  in  the  Month  of 
March,  but  then  O.ites  comes  and  gets  the  Office 
out  of  my  hands  ;  but  ftill  with  me  there  was 
that  Benefit  referved,  that  if  he  fhould  at  any 
time  fail  01  reading  there  upon  a  Sunday  or  a 
Holy-day,  I  was  then  to  have  read,  and  to  have 
fupplied  his  Place.  Says  he,  I  was  there  from 
Alarch,  till  the  time  Oates  went  away  in  June  ; 
and  Oates  read  there  that  very  Sunday  before  the 
time  in  June  that  he  went  away.  And  I  am 
fure  I  heard  him  read  every  time  ;  and  in  cafe 
he  had  not  read  every  time,  I  muft  have  read  in 
his  abfence  :  But  I  did  not  read  at  all  during  that 
time. 

Now,  Gentlemen,  when  a  Man  is  to  fucceed 
or  to  fupply  the  Abfence  of  another  in  an  Office 
that  is  peculiar  as  to  the  Charge  incumbent  upon 
the  Officer,  and  confiderable  as  to  the  Profit  of 
it,  that  muft  needs  make  an  impreffion  upon  the 
Mind,  and  give  a  Man  a  more  exaft  remembrance 
of  the  Thing  ;  and  therefore  I  recommend  it  par- 
ticularly to  your  Obfervation. 

The  next  is  one  Mr.  Smith,  and  he  fays,  he 
faw  Oates  there  all  the  time  :  And  as  to  one  part 
of  it,  when  he  himfelf  was  in  the  Infirmary,  Oates 
went  to  vifit  him  every  two  or  three  Days  ;  nay, 
and  about  fuch  a  time  in  May,  fays  he,  which 
was  about  the  beginning  of  May,  Oates  being 
then  in  the  Infirmary,  not  well,  the  Doftor  and 
he  had  a  pretty  Dialogue  together,  and  Oates  fpoke 
falfe  Latin  to  the  Dodor,  for  he  faid,  Si  placeat 
Bominat'.o  vejlra,  in  the  beginning  of  his  Com- 
plement :  This  he  did  particularly  lay  was  the  Ex- 
preffion  that  this  excellent  Scholar  ufed  to  the 
Phyfician  at  his  firft  application  to  him,  and  all 
the  whole  College  took  notice  of  that  Piece  of  his 
Learning. 

The  next  is  one  Price,  and  he  tells  you,  he  was 
there  all  the  time  that  the  others  fpeak  of;  he 
remembers  him  very  well,  and  particularly  fays, 
I  am  fure  Oates  was  there  the  i  ith  of  MayN.  S. 
which  will  be  the  firft  of  May  O.  S.  becaufe, 
fays  he,  I  know  he  was  foundly  beaten  that  day 
upon  a  Quarrel  that  he  had  there.  This  particu- 
larly he  fpeaks  to,  befides  his  remembrance  of 
the  other  Circumftances  in  concurrence  with  the 
former  Witneffes. 

Mr.  Bsddington  fwears  the  fame,  and  Mr.  Ger- 
rard  alfo  fwears  the  fame,  with  that  other  par- 
ticular Circumftance  that  Mr.  SoUicitor  repeated 
to  you,  which  was  of  Oates'?.  being  there  upon  the 
Day  of  Confirmation,  the  26th  of  May  N.  S.  the 
1 6th  of  Afrtv  O.  S.  and  he  is  fure  of  it,  becaufe 
he  was  confirmed  along  with  him,  and  therefore 
it  is  impoffible  he  ffiould  forget  it  :  And  my  Lord 
Gerrard,  who  was  next,  gives  this  reafon  upon 
his  remembrance  of  all  the  fore-mentioned  Particu- 
lars, that  he  always  took  fpecial  notice  of  the 
Man  for  his  canting  Tone,  his  Phyfiognomy,  and 
remarkable  Behaviour. 

Then  there  is  Mr.  Morgan,  who  is  no  Papijl, 
but  a  Minifter  of  the  Church  of  England ;  now 
Mr.  Oates  was  angry  with  all  the  reft,  becaufe 
they  wt.re  Catholicks  ;  but  what  has  he  to  fay 
to  Mr.  Afcrgan,  who  is  a  Proteftant  ?  Why  the 
truth  is,  there  are  none  of  them  to  be  believed, 
becaufe  they  fwear  againft  him,  and  really  he 
ought  to  be  permitted  to  give  that  reafon,  or  it 
is  like  to  go  very  hard  with  him  ;  for  if  in  caf>; 
you  believe  but  a  third  part  of  the  Teftimony 
that  has  been  given,  it  is  enough  to  do  his  Work. 
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But  what  fays  Mr.  Morgan  ?  Truly  he  comes  up 
to  the  24th  of  April  particularly,  and  he  tells  you 
how  he  remembers  it  ;  and  the  firft  Occafion  he 
had  to  look  into  it  was,  they  being  all  furprized 
at  St.  Oincrs  at  what  Oates  had  fworn,  and  Mr. 
Morgan  recolledling  with  himfelf,  did  remember 
that  very  Day  he  was  playing  at  Ball  within  the 
College,  and  happened  to  tois  his  Ball  over  the 
Wall  into  the  Garden,  and  not  being  able  to  re- 
cover it  any  other  way,  he  fpied  Oates  walking 
and  looking  into  his  Book,  and  therefore  he  de- 
fired  him  to  lend  him  his  Key,  and  by  the  help 
of  that,  he  went  in  and  fetched  his  Ball  •,  and 
this  was  the  very  Day  that  Oates  fwore  he  was 
here. 

Mr.  Arundel  fays  the  fame  :  The  two  Turherviles 
fay  the  flime  ;  and  one  of  them  is  poficive  to  have 
feen  him  there,  either  the  24th  or  25th,  or  23d 
and  24th  oi  Aprd  O.S.  which  is  the  3d  and  4th, 
or  4th  and  5th  o'i  May  N.  S.  and  if  it  were  either 
of  thefe  Days,  it  cannot  be  poffible  he  fhould  be 
here  at  the  Confult. 

The  next  is  Mr.  Claveri//g,  and  I  cannot  but 
particularly  take  notice  of  what  he  has  fworn  : 
He  fliys  Mr.  Oates  was  there  all  the  time  that  the 
reft  fpeak  of;  but  it  feems  particularly  about  the 
time  of  the  Congregation  in  London  :  There  comes 
in  a  Stranger  that  was  poor,  and  this  Gentleman  j 
Mr.  Clavering,  made  a  Colleftion  for  him  •,  and 
it  was  talked  of  in  the  College  as  the  reafon  why 
he  had  not  Succefs  in  his  Colleftion,  becaufe  the 
Fathers  were  gone  to  the  Congregation,  Nay, 
and  yet  farther  fays  he,  I  do  remember  particu- 
larly that  Mr.  PFilliams  and  Mr.  Marjh  did  go  over 
to  the  Congregation,  but  Oates  did  not  •,  for  I  do 
remember  when  Williams  and  Marjh  came  back 
again,  I  had  fome  Difcourfe  with  Mr.  Oates  about 
the  Congregation  :  He  came  to  mc,  and  defired 
to  know  of  me  what  account  I  was  able  to  give 
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ainongft  them  ?     Can  you  believe  any  Men  Pnouf 
be  fo  void  of  Senfe  and  Reafon,  that  of  fifty  to- 
gether, and  thofe  reputed  as   fubtile   as  any  fort 
of  Men  whatfoever,  there  fhould  not  be  one  Man 
of  common  Underftanding,   that  fliould  take  care 
for  a  more  rational  Management  of  fo  great  and 
hazardous  an  Undertaking  ?     When  tliey  were  met 
together,  and  might  have  difpatched  it  in  a  quarter 
of  an  Hour,  they  fhould  fcparate  themfclves  into 
feveral  Parts  of  the  Town,   and  truft  a   Refoiu- 
tion  of  that  nature  in  Mr.  Oat^s'^  Pocket,  in  whom 
if  they  had  had  more  Confidence  than  th'  y  feem 
to  have,  yet  it  was  folly  and  madnefs  to  give  him 
that   Opportunity  of  deftroying  all  of  them,    and 
making  himfelf.      Were  there  no   other  Evidence 
but  the  very  Teftimony  of  the  thing,  it  would  go 
a  very  great  way  with  me,  I  confei's  -,    but  I  muft 
fay  withal,  you  are  Judges   of  this  Faft,  upon  a 
fuperadded  Teftimony  of  Twenty-two  Witneffes, 
viva  voce  ;  I  think   it  leaves  the  thing  without  any 
doubt. 

Gentlemen,  the  Anfwer  given  by  the  Defen- 
dant to  this  Charge  is  very  fallacious  ;  and  tho' 
he  puts  fuch  a  Countenance  upon  it,  as  though 
his  Witneftes  were  fuch  Peifons  of  Credit,  tb.at  no- 
thing could  be  objected  againft  them,  yet  he  is 
certainly  very  much  miftakcn  in  that :  He  has  pro- 
duced but  two  pofitive  Witneftes,  and  thofe  two,  as 
pofitive  as  they  are  in  their  Proof,  are  likewife 
pofitive  in  their  Contradidlions  of  one  another, 
and  what  they  have  faid  is  left  to  your  Confidera- 
tion. 

The  one  is  a  Coachman,  the  other  was  Sir 
Richard  Barker'^  Houfe-keeper  -,  they  indeed  do 
fay.  Sir  Richard  Barker'^  Wife's  Sifler,  and  his 
Nephew,  and  his  Dajiighccr,  and  his  Nieces,  and 
a  worftiipful  Knight,  and  I  know  not  who,  that 
the  old  Woman  tells  me  are  gone  into  my  Coun- 
try, were  all  there  at  the  fame  rime,  and  no  body 


of  the  Matter  of  that  Meeting   after  the  Confult  .  comes  to  teftify  it,  but  only  this  Coachman  and 


was  over.  Now  had  Mr.  Oates  been  there,  and 
been  a  Perfon  of  that  great  Truft  that  he  had 
fworn  himfelf  into,  he  needed  not  fure  have  afked 
Mr.  Clavering  at  6'/.  Omers,  what  the  Bufineis  of 
the  Confult  was  at  London.,  where  he  himfelf  had 
been,  but  the  other  had  not. 

There  is,  befides  Mr.  Copley,  another  Witnefs, 
'M.V.Cooke,  that  fpeaks  particularly  of  the  30th  of 
April,  that  he  was  fure  Oates  was  there  then,  be- 
caufe of  the  Procefiion,  and  becaufe  he  walked  by 
himfelf  in  it ;  and  IViight  the  laft  Witnefs  gives 
a  general  Account,  but  fpeaks  to  no  particular 
time. 

And  now.  Gentlemen,  after  all  this  Evidence, 
viva  voce,  you  muft  give  me  leave  to  hint  Tejlimo- 
Tiitan  Rei,  an  improbable  Oath  was  that  which  Oates 
owns  he  made,  if  it  be  confidered  in  all  its  Parts. 
Can  any  Man  believe  that  fifty  Perfons  fhould  meet 
together  in  a  Tavern  in  London,  and  thefe  fifty 
Perfons  ftiould  come  to  a  Refolution  to  kill  the 
King  and  fubvert  the  Government,  and  alter  the 
Religion  ;  and  that  this  Confultation  being  drawn 
up  in  the  Tavern  (for  fo  he  fwears  it  was)  they 
fhould  fever  themfelves  into  leffer  Clubs  and  Com- 
panies, and  take  care  that  none  fhould  fign  when 
they  were  all  together  and  among  themfelves,  but 
muft  have  it  carried  up  and  down  from  one  Man's 
Chamber  to  another,  and  find  no  body  to  truft 
with  this  Affair,  that  if  difcovered,  muft  fubjeft 
them  to  prefent  Dsftruftion,  and  ruin  their  whole 
Party,  but  only  Mr.  Oates,  who  was  none  of  their 
own  Order,   nor  does  appear  to  be  of  fuch  Credit 


this   old  Woman  :    Thefe,  Gentlemen,  are   things 
fit  to  be  thought  of. 

But  now  let  us  confider  how  they  agree  in  their 
Evidence.     Says  the  Woman,  I  fiw  him  not  till 
the  beginning  of  Af«y  ;  but  I  am  fure  he  was  there 
before  once   or  twice.      And  how  does  flie  know 
that  ?    Becaufe  the   Coachman  told  her  fo  •,    and 
he  came  there  feveral  times,  but  he  did  dine  there 
but  once  ;  and  when  he  came  there  the  firft  time 
ftie  faw  him,  he  came  in  fuch  a  Dilguife,  and  he 
had  a  fhort  Perriwig,  and  a  kind  of  a  fliort  white 
Coat,  and  a  white  Hat ;  but  when  the  Coachman 
comes  to  fwear,  he  tells  you  the  firft  time  he  faw 
him,  the  Woman  faw  him  too,  that  he  had  his 
own  Hair,  and  cut  clofe  to  his  Ears,  that  made 
him  look,  as  the  young  Fellow  told  her,  like  a 
Quaker.     And  when  I  afked  tlie  Coachman,  Are 
you  fure  that  Benjajnin  the  young  Fellow  did  fee 
him  the  firft  time  you  faw  him  there  ?    He  told 
me.  No  ;    but  he  was  fore  the  old  Woman  did 
look  out  of  the  Window  and  fee  him,  which  flie 
denies.     I   then   afked  him   how   often   he  dined 
there  ?  He  tells  you  feveral  times,  and  there  were 
fuch  and  fuch,  and  the  old  Woman  did  fee  him 
dine  there  feveral  times  ;    which  flie  denies  that 
flie  ever  faw  him  dine  there  above  once.     And  \ 
take  notice   of  one  of  tlie  Evidence,  the  Coach- 
man, he  gives  but  an  odd  fort  ot  Reafon  tor  his 
remembrance  :    In  FehriuT'-y,    fays  he,    my  Lady 
died,  and  my  Mafter  was  fick  at  Putney,  and  OatcS 
came   into    the  Yard  while  I    was  cleaning  my 
Coach  ;   and  I  am  fure   it  was    where  tlie  Coac 
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of  Arms  hung  over  the  Door,  becaufe  he  afl<.'d 
me  about  my  Lady's  D^;ath,  and  therefore  it  muft 
be  in  May  ;  when,  for  ought  does  appear  to  the 
contrary,  it  might  be  in  any  other  Month  after 
the  Efcutcheon  was  up  ;  and  in  the  other  Circum- 
ftances  there  is  no  Certainty  at  all  :  So  that  it  is 
plain,  thefe  Witnefles  fwear  according  as  their  Hu- 
mour leads  them,  and  not  according  to  any  Re- 
membrance they  have  of  the  thing. 

And  I  rather  believe  it,  becaule  the  third  Wit- 
nefs,  tiiat  is  Page  the  Apothecary,  that  ufed  to 
make  up  Sir  Richard  Barker's  Medicines,  gives 
an  Evidence  contrary  to  both  thole ;  he  cannot 
remember  the  Year  pofitively  or  particularly  :  but 
I'll  tell  you  how  he  thwarts  and  contradidts  the 
other  Peoples  Teftimony  -,  for  he  remembers  he 
came  in  fuch  a  Difguife,  but  he  believes  no  body 
fpoke  to  him  but  himfclf,  becaufe  he  found  him 
walking  in  the  Place  that  was  for  the  common 
Reception  of  the  Patients,  and  he  afked  for  Dr. 
Tongue,  and  he  not  being  within,  he  went  away 
very  difcontented :  And  fo  now  thefe  three  Wit- 
nefles ieem  to  contradift  one  another  ;  and  the 
laft  Witnefs  Walker,  who  is  the  Parfon,  he  fays 
nothing  to  the  Matter  ;  for  it  does  plainly  appear, 
the  Time  which  he  fpeaks  of,  which  was  about  a 
Year  and  a  half  before  he  was  called  to  teftify  at 
the  five  Jefdits  Trial,  muft  be  in  the  Year  jj,  and 
not  in  the  Year  78,  which  is  the  Queftion  here, 
which  muft  be  before  he  went  firft  to  St.  Omers. 

Gentlemen,  the  other  Part  of  Mr.  Oates's  De- 
fence has  been  upon  this  Topick  :  Says  he,  I  have 
been  believed  heretofore,  the  Parliaments  have 
given  me  Credit  •,  and  to  prove  it,  he  has  called 
feverul  noble  Lords  and  Perfons  of  Quality.  The 
firft  was  my  Lord  of  Dcvonjhire,  who  fays  he  can- 
not remember  any  Particulars  of  his  Evidence,  'tis 
fo  long  fince  •,  but  he  remembers  the  Parliament, 
upon  tiie  Evidence  given  of  the  Plot,  did  make 
fuch  Votes  as  we  do  all  know  of.  And  there  were 
a  great  many  People  that  gave  credit  to  his  Tefti- 
mony, who,  God  be  thanked,  are  of  another  Opi- 
nion now.  And  my  Lord  of  Clare  fays,  he  was 
not  in  the  Houfe  of  Lords  at  the  beginning  of  the 
Difcovery,  and  cannot  remember  any  thing  in 
particular.  But  my  Lord  of  Huntingdon  was  a  little 
more  particular  ;  and  Mr.  Oates  began  to  be  angry 
with  him,  becaufe  he  fpoke  fo  much:  Says  he,  I 
remember  Mr.  Oates  was  examin'd  in  the  Houfe  of 
Lords,  and  was  believed  there,  becaufe  they  did 
believe  he  fpoke  Truth  at  that  time  -,  but  now, 
uponConfiderationof  the  Contradidlions  and  Falfi- 
ties  of  his  Evidence,  I  cannot  but  fay,  I  do  believe 
him,  fays  he,  to  be  a  great  Villain,  and  that  he 
has  been  guiky  of  fpilling  innocent  Blood.  And 
this  noble  Lord  fpeaks  with  great  Honour  and 
Confideration :  And  truly,  I  believe,  if  every  Man 
that  is  here  were  to  fpeak  his  Mind,  my  Lord  has 
delivered  the  Opinions  of  us  all,  and  many  Thou- 
fandr.  more  in  the  Nation. 

Mr.  Oates  call'd  next  my  Lord  Chief  Baron,  my 
Brother  Gregory,  my  Lord  of  London,  Sir  George 
Trcby,  Mr.  Williams,  and  my  Brother  Dolben.  But 
tliey  all  tell  you,  they  are  able  to  give  no  particu- 
lar Anfwers  to  his  Queftions  •,  and  this  was  the  Sum 
of  his  Evidence. 

To  thii  Mr.  Attorney-General  has  given  a  Re- 
ply of  Evidence,  that  truly  is  of  very  great  mo- 
ment. Firft,  iiere  is  produced  Sir  George  IVakeman, 
whom  O. //-.',!  accufed  of  High-Trealon,  and  lie 
fuffered  his  Trial  and  was  acquitted  ;  fo  that  as  well 
as  the  Jury  had  given  Credit  to  him  in  tlie  former 


Verdids,  fo  fays  Mr.  Attorney,  I  muft  ipeak  like- 
wile  for  the  Credit  of  that  Verdici  tliat  did  difbe- 
lieve  him,  becaule  though  he  did  fwear  as  roundly 
and  brifkly  up  to  the  matter  as  he  had  done  before, 
yet  when  he  had  not  the  Hurry  and  Surprize  of  his 
Difcovery  tofupporthim,  his  Villany  was  detefted, 
and  tlie  Innocent  acquitted.  And  befidea  the  Re- 
cord of  the  Acquittal,  here  is  the  Pcrfon  himfelf 
who  is  now  under  no  dread  or  danger,  having  ftood 
his  Trial  and  being  acquitted  ;  and  he  rakes  it  upoa 
his  Oatli,  in  the  Prefence  of  the  great  God,  and 
the  Searcher  of  Hearts,  that  vWialfoever  O^ites 
fwore  againft  him  at  his  Trial,  was  every  Tittle  of 
it  falfe;  And  this  Acquittal  of  his,  being  after 
great  and  mature  Confideration,  is  an  Evidence  of 
another-guife  Quality,  than  the  Verdifts  of  the 
ther  Con\  iftions. 

Next  to  him,  is  my  Lord  Cajllemain,  a  Perfon  of 
very  great  Honour ;  and  he  gives  an  account  he 
was  arraigned  of  High-Trealbn  at  this  Bar,  and 
upon  his  Trial  Oates  was  produced  as  a  Witnefs 
againft  him,  and  there  he  fwore  he  met  with  my 
Lord  Cajllemain  in  Lincolns-Inn-Fields,  and  great 
familiarity  there  was  between  them,  fo  that  my 
Lord  could  not  truft  him  in  a  lefs  Affair  than  the 
Plot  -,  and  away  he  goes  with  him  to  Fehwick's 
Chamber,  there  to  talk  about  a  Defign  of  killing 
the  late  King-,  Mr.  0^?/^^,  of  all  Mankind -muft  be 
the  great  Repofitory  of  this  Secret.  But  the  Jury 
then  being  Peribns  of  great  Underftanding  and  In- 
tegrky,  did  not  believe  Oates,  but  acquitted  my 
Lord  Cajlle7nain.  And  he  does  here  take  it  upon 
his  Oath,  back'd  with  all  the  Imprecations  of  Evil 
to  himfelf  that  a  Man  can  ufe,  that  tl  ere  was  not 
one  Word  of  Truth  in  Oates  s  Teftimony  ;  nor  did 
he  ever  fee  Oates  in  his  life,  till  fucl^time  as  he  was 
taken  up  upon  his  Accufation.  Now  are  here  two 
Perfons  of  Honour  and  Quality,  that  upon  their 
Oaths  do  particularly  give  you  an  Account,  as  in 
the  Prefence  of  Almighty  God,  that  Gates  has 
twice  forfworn  himfelf  againft  them. 

Gentlemen,  there  is  notice  to  be  taken  of  the 
Journal  of  the  Houfe  of  Lords  ;  and  tliouga  it  is 
true  for  the  ilxke  of  the  Precedent,  and  to  lecure  the 
Jufticeof  the  Nation,  we  did  keep  them  ftridly  to 
their  Proof,  that  it  was  upon  Oath.  And  as  to  the 
Bufinefs  of  Smith,  though  we  do  believe  the  Thing 
in  our  private  Judgments,  yet  we  thought  it  not  fit 
to  be  permitted,  that  Peribns  fliould  upon  their 
own  Oaths  confefs  themfelves  to  be  guilty  of  Per- 
jury, and  afterwards  give  Evidence  againft  others ; 
for  fuch  are  not  to  ha:ve  the  Countenance  of  ever 
being  Witnefles  again  :  Yet  by  the  Records  of  Par- 
liament, and  other  Evidence,  there  is  enough  to 
make  the  matter  aimed  at  clear. 

For  it  is  clear  by  his  Narrative,  that  Oates  did 
firft  fwear,  as  fir  as  he  could  well  fwear,  to  bring 
him  into  the  Difpleafure  of  the  People  :  For  that 
was  his  way  to  intimidate  all  he  had  to  do  with,  and 
thereby  force  them  to  comply  with  his  Defigns, 
And  there  was  no  more  plaufible  Accufation  at  that 
time,  than  to  accufe  a  Man  for  faying  fomewhat 
againft  the  Parliament,  or  being  in  a  Combination 
to  fubvert  the  Proteftant  Religion.  But  you  fee 
when  he  comes  to  have  his  own  Turn  ferved,  then 
this  Man  upon  whom  he  had  fixed  fuch  an  odious 
Charatter,  is  really  no  Papift  at  all,  but  engaged 
in  Service  for  his  Kijig  and  Country,  and  has  Mr. 
Oates's  Paftport,  a  Tlung  of  great  advantage  to 
him  at  that  Sealon.  This  the  King's  Counfel  made 
ufe  of  with  great  reafcn,  as  an  Evidence  of  tampe- 
ring :  For  the  Man  has  altered  jiis  Opinion  of  one 
3  he 
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for  Perjury. 


he  had,  before  accufed,  and  now  brings  him  as  an 
honeft  Man  to  give  Evidence  for  him.  And  this, 
fay  they,  mull  be  intended  to  be  done  by  Praftice 
and  by  Threats. 

And  the  rather.  Gentlemen,  for  that  you  have 
an  Account  by  Witnefies  fworn,  that  there  was 
one  Clay  a  Popilh  Prieft,  that  lay  in  Prifon  at  the 
Gate-boiife,  and  while  he  was  there,  Oates  and  Sir 
William  Waller  came  into  the  Prifon  to  him,  and 
tampering  with  him,  fays  Oato,  I  hear  there  are 
fome  St.  Omen  Boys  that  intend  to  teftify  that  I  was 
at  St.  Oinerst  when  I  fay  I  was  at  London  ;  but  you 
muft  fwear,  that  you  dined  with  me  at  Mr.  Howard's 
in  May  16 j  8  ;  or  if  you  will  not,  you  know  I 
know  you  to  be  a  Prieft,  and  Pll  hang  you.  Says 
Clay,  where  is  my  Silver  and  Gold  that  was  taken 
away  from  me  ?  And  we  all  know  Sir  William 
Waller  was  wonderful  good  at  the  fingering  of 
Gold  ;  he  us'd  to  take  away  broad  Pieces  as  Popifh 
Reliques,  becaufe  of  the  Crofles  upon  them.  Says 
Clay,  Give  me  my  Gold  again,  I  will  fwear  for  you; 
I  have  been  a  Rogue  before,  and  I  may  be  a  Rogue 
again.  And  accordingly  a  Contrad  is  made  for 
him  to  fwear  directly  that  Oates  and  he  were  toge- 
ther at  Mr.  Howard's  Houfe  in  May  7  8.  This  very 
Fellow  that  tells  you  now  the  Story,  told  it  the 
next  Morning  to  another  Man,  who  has  likewife 
fworn  the  fame.  Then  is- Clay  conveyed  by  Oates 
to  the  Old  Bailey,  and  there  fwears,  being  thus 
threaten'd  andfuborn'd,  that  in  May  1678,  he  and 
TS/ir. Oates  dined  together  atM-r. Howard's  Houfe, 
and  you  have  Mr,  Howard  produc'd,  who  does 
fwear  that  Clay  did  fwear  fo  ;  but  indeed  he  was  not 
there  with  Mr.  Oates  at  Dinner  till  July  after. 

This,  Gentlemen,  is  direft  Corruption  and  Sub- 
ornation ;  and  if  a  Man  will  be  a  corrupt  Knave, 
and  endeavour  to  fuborn  Witnefies  to  fwear  that 
which  is  falfe,  he  is  the  more  likely  to  fwear  falfe 
liimfelf.  Befides,  that  you  are  to  take  notice,  here 
is  his  own  Narrative  produced,  where  you  have  it 
fworn  by  himfelf,  that  he  went  back  to  St.  Omers 
about  the  beginning  of  May,  and  was  there  all  the 
Month  of  May,  and  in  June  till  the  latter  end  of  ' 
it.  Then  all  this  while,  either  Mr.  Oates,  or  his 
Witnefies,  are  perjured  in  the  Cafe:  He  fays,  he 
ftaid  but  three  or  four  Days  in  England  after  the 
Confult  was  over,  and  then  went  ftreight  back 
again  to  St.  Owners.  Which  muft  be  the  firft  Week 
in  May  ;  but  if  you  believe  his  two  Witnefies,  he 
din'd  with  them  feveral  times  after  that :  And  fo  it 
is  apparent,  fome  of  them  are  guilty  of  grofs  and 
foul  Perjury. 

Now,  Gentlemen,  I  cannot  but  reforcback  to 
the  Objeftion  that  I  made  at  firft.  *Tis  ftrange  to 
me,  that  a  Man  that  came  upon  fuch  a  Defign, 
fhould  go  publickly  about  the  Streets  at  Noon-day, 
though  in  a  Difguife,  yet  he  was  known.    But  if 
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you  take  the  PerfonsTimc  to  be  in  the  Year  1677, 
then  it  is  eafily  reconciled  what  they  did  fay  of  their 
feeing  him  in  fuch  a  Difguilc  ;  and  fo  all  their 
Teftimony  may  ftand  together,  and  perhaps  they 
may  miftake  in  a  Point  of  Time,  though  not  in  the 
Subftance  of  their  Evidence:  and  I  would  out  of 
Charity  conclude  it  to  be  fo. 

But  I  will  iay,  if  they  are  to  be  taken  ftridly 
to  the  Year  1678,  it  is  monftrous  to  imagine  that 
we  fhould  have  no  body  brought  to  let  us  know 
w,here  he  lodged,  where  he  eat,  with  whom  he  con- 
vers'd  for  all  that  time. 

Gentlemen,  I  have  detained  you  the  longer  in  tliis 
Matter,  becaufe  I  take  it  to  be  of  fo  great  Weight, 
wherein  the  Juftice  and  Honour  of  the  Nation  are 
fo  much  engag'd,  and  it  was  therefore  fit  this  Caula 
fhould  be  tried  in  the  moft  folemn  and  publick 
manner,  in  order  to  vindicate  the  Nation  from  the 
Reproach  and  Calumny  of  Injuftice  and  Oppreflion. 
And  fure  I  am,  if  you  think  thefe  Witnelies  fwear 
true,  as  I  cannot  fee  any  colour  of  Objection,  there 
does  not  remain  the  leaft  doubt,  but  that  0.;7;j  is 
the  blackeft,  moft  perjur'd  Villain  that  ever  ap- 
pear'd  upon  the  face  of  the  Earth. 

CI.  of  Cr.  Tipftafi\,  you  muft  take  care  of  the 
Jury. 

L.  C.  J.  Gentlemen,  if  any  of  you  have  a  mind 
to  drink  at  the  Bar,  before  you  go,  youfhall  have 
fome  got  for  you. 

Jury.  No,  my  Lord,  we  do  not  care  for  drink- 
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L.  C.  J.  Then  we  will  ftay  for  you. 


ThcK  the  Jury  withdrew  to  confider  of  their  Ver- 
dict, and  after  about  a  quarter  of  an  Hour's 
flayt  they  returned  and  delivered  in  their  Verdi£l: 
That  the  Defendant  was  guilty  of  the  Perjury 
whereof  he  was  indifted.  Which  being  Recor- 
ded, the  Lord  Chief  Juftice  fpoke  to  the  Jury, 
to  this  effeSl. 


L.  C.  J.  Gentlemen,  that  we  are  not,  God  be 
thanked,  in  thofe  Times  of  Diforder  and  Confu- 
fion  that  we  have  been  heretofore  in,  to  have  Hum» 
ming  or  Hifllngs  to  declare  the  Auditors  Approba- 
tion or  Diflike  of  Juries  Verdidts.  But  becaufe 
there  has  been  this  Day  mention  made  of  the  Opi- 
nions of  Judges  about  Verdidts,  I  Ihall  take  the 
liberty  to  declare  my  Mind  to  you  now.  That  for 
my  part,  I  am  fatisfied  in  my  Confcience,  you 
have  given  a  good  and  a  juft  Verdid:  -,  and  fo  I 
believe  is  every  other  Judge  upon  the  Bench. 

fo  which  the  rejl  of  the  Judges  ajpntedi  and  then 
the  Court  arofd 


you  IV. 
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IHIS  Day  being  appointed  for  the 
Trial  of  the  other  of  the  Caufes  be- 
tween our  Sovereign  Lord  the 
King,  and  T^Hus  Oates,  for  Perju- 
ry ;  the  iame  began  about  Nine 
in  tlie  Morning,  and  proceeded  af- 
ter   this  manner. 

Firft,  Proclamation  was  made  for  Silence :  Then 
the  Defendant  was  called  ;  who,  appearing  in  Per- 
fon,  was  advifed  to  look  to  his  Challenges:  but  he 
challenged  none ;  only  he  defired,  that  they  might 
be  all  ask'dj  Whether  they  were  of  the  Grand  Jury 
that  found  the  Bill  ?  which  was  done.  And  all  de- 
nying it,  the  Twelve  fworn  were  thefe  : 

Six 'Thomas  Vernon  Y^t.  -^  fGeorgeToriano, 

Nicholas  Charktoji  Efq;  I  I  Henry  Loades, 

Thomas  Langham  Efq;    I  y  ,  J  John  Midgley, 

Thomas  Hartop^  "^^^  ^tJohnPeUing, 

Francis  Griffith,  J  |  Thomas  Short,  and 

John  Kent,  jj  S  George  Peck, 

CI.  cfCr.  Gentlemen,  you  that  are  fworn,  hear- 
ken to  tlie  Record. 

Ademoraudum,  That  by  a  certain  Inquificion  for 


Lord  the  King  ■,  to  enquire  by  the  Oaths  of  honeft 
and  lawful  Men,  of  the  County  of  MiddUjrx  afore- 
faid ;  and  by  other  ways,  manners,     and  means, 
whereby  they  might,    or  could  better  know,  as  well 
within  Liberties  as  without;  by  whom  the  Truth 
of  the  matter  might  be  better  known  and  enquired 
of,  concerning  all  Treafons  and  Miiprifions  of  Trea- 
fons,     Tnfurreftions,    Rebellions,    Counterfc icings. 
Clippings,  Wafhings,  Falfe-making,  and  other  Fal- 
fifying  of  the  Moneys  of  this  Kingdom  of  £«^/a«^/ ; 
and  of  any  other  Kingdoms  and  Dominions  whatfo- 
ever ;  and  of  all  Murthers,  Felonies,  Manflaugh- 
ters.  Killings,  Burglaries,  and  other  Articles  and 
Offences  in  the  Letters-Patents  of  our  fiid  Lord  the 
King,  to  them,  or  any  four  or  more  of  them,  there- 
upon direfted,  fpecified  •,  as  alfo  the  AccefTiries  of 
the  fame,  within  the  Countyaforefiid,  as  well  with- 
in Liberties  as  without,  by  whomfoever,  howfoever 
had,  made,  done,  or  committed,  and  to  hear  and 
determine   the  fame  Treafons,  and  other  the  Pre- 
mifes,    according  to  the  Law  and  Cuftom  of  this 
Kingdom  of  England,   afligned  by   the  Oaths  of 
Ralph  Wain,    John  Vaughan,  Richard  FoJIer,  Tho- 
7nas  Paget,  Robert  Newington,  Henry  Tompkins,  Ro- 


our  Sovereign  Lord  the  King,  at  the  Guild-Hall  of    ber  Hayes,  John  Greenwood,  Peter  Stinyefon,  Jojiah 


the  City  of  London,  and  within  the  fame  City,  on 
Tuefday  the  28th  of  Oolober,  in  the  36th  Year  of 
the  Reign  of  our  late  Sovereign  Lord  Charles  II.  by 
the  Grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  King,  Defender  of  the  Faith,  £5?^.  be- 


Richard  Richman,  Av.guftine  Bear,  John 
King,  Nathaniel  Brit,  Francis  Fijher,  Edward  For- 
mer, and  Samuel  Lynn ;  honell  and  lawful  Men  of 
the  County  aforefaid,  fworn,  and  charged  to  en- 
quire for  our  faid  Lord  the  King,  and  the  Body  of 


fore  Sir  Henry  Tiilfe,  Knight,  Mayor  of  the  City  of    the  County  aforefaid,  upon  their  Oaths  ;  it  was  pre- 


London  ;  Sir  IVilliam  Turner,  Knight ;  and  Sir  James 
Edvjrj^^^-^  Kui^at,     Aluerman  of  ihe   lild  City  j 
Sir  Thomas  Jenner,  Knight,  one  of  hisMajefty's  Ser- 
jeants at  Law,  and  Recorder  of  the  fame  City  ;  Sir 
^Robert  Jeffries,  Knight  -,  and  Sir  John  Peake,Knight, 
other  Aldermen  of  the  faid  City ;  and  others  tncir 
Companions,  Juftices  of  our  laid  Lord  the  King  ; 
by  his  Majefty's  Letters-Patents  under  the  Great 
Seal  of  England,    to  enquire  of  feveral  Offences 
in  the    faid    Letters-Patents    contain'd,    and    to 
hear  and  determine  the  fame,    according  to   the 
Laws  and  Cuftoms  of  this  Kingdom,  by  the  Oaths 
of  twelve  Jurors,  honeft  and  lawful  Men  of  the  Ci- 
ty of  London  aforefaid,  who  then  and  there  being 
fworn,  and  charged  to  enquire  for  our  faid  Sove- 
reign Lord  the  King,  and  theBody  of  the  laid  City, 
upon  their  Oaths,  prefent  : 

That  at  a  certain  Seflion  of  our  faid  Lord  the 
King,  holden  for  the  County  of  MiJdlefex  at  Hicki's- 
Hail  in  St.  John-ftreet,  intlie  County  aforefaid,  on 
Monday  (to  witj  the  16th  Day  o^  December,  m  the 
Year  of  the  Reign  of  our  faid  late  Sovereign  Lord, 
Charles  II.  by  the  Grace  of  God,  of  Engj.and,  Scot- 
land, France  and  Ireland,  King,  Defender  of  the 
Faith,  i£c.  the  30th,  before  Sir /^cgiWrfFt;//,';-,  Ba- 
ronet ;  Sir  PhiUp  Matthews,  Baronet ;  Sir  William 
Bowles,  Knight ;  Sir  Charles  Pilfield,  Knight ;  Tho- 
mas Robi'ifon,  Humphrey  Wyrley,  Thomas  Harriot, 
*nd  William  Hempjon,  Efquires,  Juftices  of  our  faid 


fented,  That  Thomas  White  otiiCrvviie  Whitelread, 
latS  of  the  Parilh  of  St.  Giles  in  the  Fields,    in  the 
County  of  Mlddlcfex,  Clerk  ;  William  Irel.'ind,  late 
of  the  Pariffi  aforefaid,    in  the  County  aforefaid. 
Clerk  ■,  John  Fenwick,  late  of  the  fame  Pariffi  and 
County,  Clerk  •,  Thomas  Pickering,  late  of  the  Pa- 
riffi aforefaid,  in  the  County  aforefaid,  Clerk  ;  and 
John  Grove,  late  of  the  Pariff  aforeiaid,  in  the  Coun- 
ty aforefaid.  Gentleman  -,  as  falfe  Traitors  againft 
the  moft  Illuftrious,  and  moft  Serene,  and  Excellent 
Prince,  our  faid  late  Sovereign  Lord  C/.'/7r/c\5  II.  by 
the  Grace  of  God,  of  England,  Scotland,  France,  and 
Ireland,  King,  Defender  of  the  Faith,  i^c.   their 
fupreme  and  natural  Lord  ;  not  having  the  Fear  of 
the  Lord  in  their  Hearts,  nor  weighing  the  Duty  of 
their  Allegiance  •,  but  being  moved  and  feduced  by 
the  Inftigation  of  the  Devil,  the  cordial  Love,  and 
true,  due,  and  natural  Obedience,  which  true  and 
faithful  Subjefts  of  our   laid  Lord  the  King,  to- 
wards him  our  f^id  Lord  the  King,  fhould,  and  of 
right  ought  to  bear,  utterly  withdrawing  and  con- 
triving, and,  with  all   their  might,  intending  the 
Peace  and  common  Tranquillity  of  this  Kingdom 
oi' England,  to  dilhirb  ;  and  the  true  Worfhip  of 
God,  within  this  Kingdom  of  England  ufed,    u'nd 
by  Law  eftablifhed,   to  fubvert ;    and  Seeiition'  and 
Rebellion   within    this  Kingdom  of   EiglanJ    to 
move,  ftir  up,  and  procure  ;  and  the  cordiuilxive, 
and  true  and  due  Obedience,  which  true  a/id  faith- 
ful 
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fill  Subjefts  of  our  faid  I,ord  the  King,  towards 
him  the  l;\id  Lord  the  King,  fhould,  and  of  right 
oucrlit  to  bear,  utterly  to  withdraw,  put  out,  and 
extinguifh  •,  and  our  faid  Sovereign  Lord  the  King, 
to  Death  and  final  Deftruftion  to  bring  and  put,  tiie 
24th  o'l  April,  in  the  30th  Year  of  the  Reign  of 
our  faid  late  Sovereign  Lord  Charles  II.  at  the  Pa- 
rifli  of  St.  Giles  in  the  Fiehh  aforefaid,  in  the  Coun- 
ty oi Middlefex  aforefaid  ;  falfcly,  malicioufly,iijb- 
tilly,  advifedly,  and  traitoroudy,  did  purpofe, 
compafs,  imagine,  and  intend  Sedition  and  Rebel- 
lion within  this  Kingdom  of  England  to  move,  ftir 
up,  and  procure,  and  a  miferable  Slaughter  a- 
ttionoft  the  Subjeds  of  our  faid  Sovereign  Lord  the 
King,  to  procure  and  caufe  ;  and  our  faid  Lord  the 
King,  from  the  Regal  State,  Title,  Power,  and 
Government  of  his  Kingdom  of  England,  wholly 
to  deprive,  depofe,  caft  down,  and  difinherit  •,  and 
him  our  faid  Lord  the  King,  to  Death  and  final 
Dellruftion  to  bring  and  put ;  and  the  Govern- 
ment of  the  faid  Kingdom,  and  the  fincere  Religion 
of  God,  in  the  fame  Kingdom,  rightly  and  ^by 
the  Laws  of  the  fame  Kingdom  eftablifhed,  at  their 
Will  and  Pleafure  to  change  and  alter  -,  and  the 
State  of  this  whole  Kingdom  of  England,  through 
all  its  parts  well  inftituted  and  ordained,  wholly 
to  fubvert  and  deftroy,  and  War  againft  our  laid 
Lord  the  King,  within  this  Kingdom  of  England  to 
levy. 

And  to  compleat  and  perfeft  the  fime  their  moft 
wicked  Treafons,  and  traitorous  Imaginations  and 
Purpofes  aforefaid ;  they,  the  aforefaid  Thomas 
White  otherwife  JVhitehread,  William  Ireland,  John 
Fenwick,  Thomas  Pickering,  and  John  Grove,  and 
other  fdfe  Traitors,  to  the  Jurors  unknown,  the 
aforefaid  24th  Day  of  A/>ril,  in  the  30th  Year  afore- 
faid, with  Force  and  Arms,  &c.  at  the  Parifh  of 
St.  Giles  in  the  Ft  -Ids  aforefaid,  in  the  County  of 
Middlffex  aforefaid,  fdfely,  malitioufly,  fubtilly, 
advifedly,  dcviliflily  and  traitoroufly  did  aflemble 
themfelves,  unite,  and  congregate  -,  and  then  and 
there  falfely,  malicioufly,  fubtilly,  advifedly,  devi- 
lilhly  and  traitoroufly  did  confult  and  agree,  our 
faid  Sovereign  Lord  the  King  to  Death  and  final 
D^ftrudion  to  bring  and  put,  and  the  Religion  with- 
in this  Kingdom  of  England,  rightly  and  by  the 
Laws  of  the  fame  Kingdom  eftabllfh'd,  to  the  Su- 
perftitlon  of  the  Romifi  Church,  to  change  and  al- 
ter. And  the  fooner  to  compleat  and  perfeft  the 
fame  their  moft  wicked  Treafons  and  traitorous  I- 
maginations  and  Purpofes  aforefaid,  the  faid  Tho- 
mas Wijite  otherwife  IVhilehread,  William  Ireland, 
John  Fenicick,  The  mas  Pickering,  and  John  Grove ^ 
and  other  falfe  Traitors  of  our  faid  late  Lord  the 
King,  to  the  Jurors  unknown  ;  afterwards,  (to  wit) 
the  lame  24th  Day  of  April,  in  the  30th  Year  a- 
forefaid,  at  the  aforefaid  Parifli  of  St.  Giles  in  the 
Fields,  in  the  County  of  Middlrfex  aforefaid,  fdfely, 
fubtilly,  advifedly,  malicioufly,  devlllflily  and  trai- 
toroufly between  themfelves  did  conclude  and  a- 
gree,  that  they  the  fild  Thomas  Pickering  and  John 
Grove,  him  our  laid  late  Lord  the  King  fhould  kill 
and  murder  ;  and  that  they,  the  faid  Thomas  White 
otherwife  Whitebread,  William  Ireland,  John  Fen- 
naick,  and  others,  falfe  Traitors,  to  the  Jurors  un- 
known, a  certain  number  of  MaiTes,  between  them 
then  and  there  agreed,  for  the  Health  of  the  Soul 
of  him  the  faid  Thomas  Pickering,  therefore  fhould 
fay,  celebrate,  and  perform  •,  and  therefore  fhould 
pay  unto  the  faid  John  Grove  a  certain  Sum  of  Mo- 
ney between  them  then  and  there  agreed. 
Vol.  IV. 


And  the  Jurors  aforefaid,  upon  their  Oaths  a- 
forefaid,  did  further  prefcnt.  That  the  faid  'Tho- 
mas Pickering  and  John  Grove,  upon  the  Agree- 
ment aforefaid,  then  and  there  falf  ly,  fubtilly,  ad- 
vifedly, malicioufly,  devilifldy  and  traitoroufly  did 
take  upon  themfelves,  and  to  the  fame  Thomas 
White  otherwife  Whilchread,  William  Ireland,  John 
Fenwick,  and  other  falfe  Traitors  againft  our  faid 
Lord  the  King,  to  the  Jurors  aforefaid  unknown, 
then  and  there  falfely, fubtilly,  advifedly,  maliciouf- 
ly, devilifhly  and  traitoroufly  did  promife,  that 
they  the  faid  Thomas  Pickering  and  J-jh^  Grove, 
him  our  faid  late  Lord  the  King  would  kill  and 
murder :  And  that  they,  the  faid  Thomas  White  o- 
therwife  Whitebread,  William  Ireland,  John  Fenwicky 
Thomas  Pickering,  John  Grove,  and  other  falfe 
Traitors  againft  our  fiid  Lord  the  King,  unknown, 
afterwards  (to  wit)  the  fame  24th  Day  of  Aprils  in 
the  30th  Year  aforefaid,  at  the  aforefaid  Parilli  of 
St.  Giles  in  the  Fields,  in  the  County  of  Middtefes 
aforefaid,  falfely,  fubtilly,  advifedly,  malicioufly, 
devilifhly  and  traitoroufly  did  give  their  Faith  each 
to  other,  and  upon  the  Sacrament  then  and  there 
traitoroufly  did  j'wear  and  promife  to  conceal,  and 
not  to  divulge  their  laid  moft  wicked  Treafons  and 
traitorous  CompafTings,  Coiifukations,  and  Purpo- 
fes fo  betweenthem  had,  him  our  faid  late  Lord  the 
King  traitoroufly  to  kill  and  murder,  and  the  Ro- 
mijh  Religion  within  this  Kingdom  of  England  to  be 
ufed,  to  introduce,  and  the  true  reformed  Religion 
within  this  Kingdom  of  England,  rightly  and  by 
the  Laws  of  the  faid  Kingdom  eftablifhed,  to  alter 
and  change.  And  that  the  faid  Thomas  Pickering 
and  John  Grove,  in  Execution  of  the  traitorous 
Agreement  aforefaid,  afterwards  (to  wit)  the  fame 
24th  Day  of  April,  in  the  30th  Year  aforefaid,  and 
divers  Days  and  Times  after^  at  the  aforefaid  Pa- 
rllTi  of  St.  Giles  in  the  Fields,  in  the  County  afore- 
faid, Mufkets,  PIftols,  Swords,  Daggers,  ando- 
ther  offenfive  and  cruel  Weapons,  him  the  faid  late 
Lord  the  King  to  kill  and  murder,  falfely,  fubtilly, 
advifedly,  malicioufly,  devilifhly  and  traitoroufly 
did  prepare  and  obtain,  had  and  kept  for  them- 
felves ;  and  that  they  the  faid  Thomas  Pickering  and 
John  Grove,  afterwards  (to  wit)  the  fame  24th"Day 
of  April,  in  the  30th  Year  aforefaid,  and  divers 
Days  and  Times  after,  with  Force  and  Arms,  ^c. 
at  theParifli  aforefxld,  in  the  County  of  Middlefex 
aforefaid,  and  in  other  Places  within  the  County  of 
Middlefex  ^fove.fud,  falfely,  fubtilly,  advifedly,  ma- 
licioufly, devlllflily  and  traitoroufly  did  lie  in  wait, 
and  endeavour  our  laid  late  Lord  the  King  traito- 
roufly to  kill  and  murder  ;  and  that  the  laid  Thomas 
White  otherwife  Whitebread,  William  Ireland,  John 
Fenwick,  and  other  falfe  Traitors  to  the  Jurors  a- 
forefaid  unknown,  afterwards  (to  wit)  the  fame 
24th  Day  of  April,  in  the  30th  Year  aforefaid,  at 
the  Parifh  aforefaid,  in  the  County  of  Middlefex  a- 
forefaid,  falfely,  fubtilly,  advifedly,  malicioufly  and 
traitoroufly  did  prepare,  perfuade,  excite,  abet, 
comfort  and  counfel  four  other  Perfons  to  the  Ju- 
rors unknown,  and  Subjefts  of  our  faid  Lord  the 
King,  him  our  faid  late  Lord  the  King  traitoroufly 
to  kill  and  murder,  againft  the  Duty  of  their  Alle- 
giance, againft  the  Peace  of  our  laid  Lord  the  King, 
his  Crown  and  Dignity,  and  againft  the  Form  of  the 
Statute  In  fuch  Cafe  made  and  provided  •,  and  there- 
upon it  was  fo  far  proceeded,  that  afterwards,  at 
the  Court  of  Goal -Delivery  of  our  laid  Lord  the 
King,  at  Newgate,  at  Jtijlice-Hali  in  the  Old  Bailee., 
In  the  Suburbs  of  the  Cit)'  of  London,  in  the  Parifh 
K  2  of 
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of  St.  Sepulchre,  in  the  Ward  of  Fanngdon  without, 
London,    the   17  th  Day  o(  December,  in  the  30th 
Year  aforelaid,  before  the  Juftices  of  the 'laid  Lord 
the  King,    of  the  fame  Goal-delivery,    then  and 
there  held  by  Adjournment,  of  the  County  of  Mid- 
dlefex  aforefaid,    came  the  laid    IFilliam  Ireland, 
Thojnas  Pickering  and  John  Grove,  under  the  Cu- 
ftody  of  Sir  Richard  How  Knight,    and  Sir  John 
Chapman  Knight,  Sheriff  of  the  County  of  Middle- 
fex  aforefiid  -,  into  whofe  Cuftody,  for  the  Caufe 
aforefaid,     they    were  before  committed:    Being 
brought  to  the  Bar  there,  in  their  proper  Perfons, 
and  prefently  being  feverally  asked  concerning  the 
Premifes    above-charged  upon    tliem,    how  they 
would  acquit  themfelves  j    the  aforefaid   Tf^illiam 
Ireland,  Thomas  Pickering  and  J:hn  Gro-cr  did  feve- 
rally fay,  "That  they  were  not  thereof  guilty  ;  and  for 
the  fame,  for  good  and  bad,  they  did  feverally  put 
themfelves  upon   the  Country  ;  and  by  a  certain 
Jury  of  the  Country,  in  that  behalf  duly  impan- 
nel'd,    fworn   and  charged  then  and  there  in  the 
fame  Court,  before  the  Juftices  of  Goal-delivery 
aforefiid,  were  tried:  And  that  upon  that  Trial, 
between  our  fiid  late  Lord  the  King,  and  the  faid 
WtU]am  Ireland,  nomas  Pickering  and  John  Grove 
at  London  aforefaid  ;  to  wit,  at  the  Juftice-Hall  in 
the  Old  Bailey  aforefaid,    in  the  Parifli  of  St,  Se- 
pulchre, in  the  Ward  o{Faringdon  without,  London, 
aforefaid  •,  the  Defendant  {Tilus  Oates)  late  of  the 
Partfli  of  St.  Sepidchre  aforefaid,  in  the  Ward  afore- 
faid. Clerk,  was  produced  as  a  Witnefs,  on  the  part 
of  the  faid  late  Lord  the  King,   upon  the  Trial 
aforefaid  ;  and  before  the  faid  Juftices  of  Goal-de- 
Jivery,  in  the  Court  aforefaid,  then  and  there  held, 
upon  the  Holy  Co/pels  of  God,  was  duly  fworn  to 
fpeak  and  teftify  the  Truth,  the  whole  Truth,  and 
nothing  but  the  Truth,  of  and  in  the  Premifes  be- 
tween our  faid  Lord  the  King,  and  the  faid  William 
Ireland,  'Thomas  Pickering  and  John  Grove.     And 
that  the  faid  Titus  Oates  then  and  there,  in  the  Court 
of  Goal-delivery  aforefaid,  upon  his  Oath  aforefaid, 
upon  the  Indiftment  aforefaid,  at  the  Parifli  and 
Ward  aforefaid,  by  his  own  proper  Aft  and  Con- 
fent  of  his  moft  wicked  Mind,  falfely,  voluntarily 
and  corruptly,  did  lay,  depofe,   fwear,  and  give  in 
Evidence  to  the  Jui"ois  of  the  Jury  aforefiid,  then 
and  there  fworn  and  impannel'd  to  try  the  lifue 
aforefaid  between  our  faid  late  Lord  the  King,  and 
the  faid  William  Ireland,  Thomas  Pickering  and  John 
Grove  ;    That  the  laid  Williafn  Ireland,    in  the  In- 
diftment  aforefaid  mentioned,  was  in  Town  (with- 
in the  Cities  of  London  and  Wejlminfttr,  or  the  places 
adjacent  to  the  faid  Cities,  meaning)  upon  the  ift 
or  2d  Day  oi September,  in  the  Year  1678.  Where- 
as in  truth  and  in  deed  tlie  faid  IFilliam  Ireland,  in 
the  Indiftment  aforefiid  mentioned,    was  not   in 
Town,    nor  within  tlie  Cities  of  London  or  We/l- 
minjler,  or  the  places  adjacent  to  the  fame  Cities, 
or  either  of  them,  upon  the  ift  or  2d  Day  oi  Sep- 
tonher,  in  the  Year  1678.     And  fo  the  aforefaid 
Titus  Oates,  the  aforelaid  17th  Day  of  December, 
in  the  30th  Year  aforefaid,  at  the  Juftice-Hall  afore- 
faid, in  the  Court  aforefaid,  upon  the  Trial  afore- 
laid,  upon  the  Indifkment  aforefiid,    between  our 
late  Lord  the  King,  and  the  aforefaid  William  Ire- 
land,   Thomas  Pickering  and  John  Grove,  fo  as  a- 
forefaid  had,  by  his  own  Aft  and  Confent,  and  of 
his  moft  wicked  Mind,  falfely,  voluntarily  and  cor- 
ruptly, in  Manner  and  Form  aforefaid,  did  commit 
voluntary  and  corrupt  Peijury. 

And  the  Jurors  aforefiid,  laft  fworn  to  enquire 
for  our  faid  Lord  the  King»  and  the  Body  of  the 


City  of  London  aforefaid,  upon  tlieir  Oaths  afore- 
fiid,   do    further  prefent.    That  at  another  Sef- 
fion  of  our  faid  late  Lord  the  King,  held  for  the 
County  cf  Middlefex,  at  Hicks' s-Hall  in  Si.  Jcbn's- 
ftreet,  in  the  County  aforefaid,  on  Thurfday  (to  wit) 
the  1 2  th  Day  of  June,  in  the  31ft  Year  of  our  faid 
late  Lord  King  Charles  IL  before  Sir  Philip  Mat- 
thews Baronet,  Sir  Thomas  Orby  Knight  and  Baro- 
net, Sir  William  Pultney  Knight,  Sir  Wdliam  Bowles 
Knight,  Thojnas  Robin/on,  Thomas  Harriet  Efquires, 
and  others  their  Companions,  by  Letters  Patents  of 
our  faid  late  Lord  the  King,  to  the  fime  Juftices 
afore-named,  and  others,  and  to  any  four  or  more 
of  them,  under  the  Great  Seal  of  our  faid  lace  Lord 
the  King  made,  to  enquire,  by  the  Oaths  of  good 
and  lawful  Men  of  the  County  of  Middlefex  afore- 
faid, and  by  all  other  ways,  manners  and  means, 
by  which  they  might  or  could  better  know,    as 
well  within   Liberties  as  without ;    by  whom  the 
Truth  of  the  Matter  might  be  beft  known  and  en- 
quired, of  all  Treafons,   Mlfprifions  of  Treafons, 
Infurreftions,    Rebellions,     Counterfcitings,    Clip- 
pings, Wafhings,  Falfe-making,  and  other  Falfi- 
fyings  of  the  Money  of  this  Kingdom  of  England, 
and  of  other  Kingdoms  and  Dominions  whatfoever  j 
and  of  all  Murders,  Felonies,  Man-flaughters,  Kil- 
lings, Burglaries,  Rapes,    Meetings  and  unlawful 
Conventicles  •,  Speakings  of  Words,  Combinations, 
Mifprifions,  Confederacies,  falfe  Allegations,  Tref- 
pafTes,    Riots,    Routs,    Retainers,    Efcapes,  Con- 
tempts,  Oppreflions ;    and  of  other  Articles  and 
Offences  in  the  fame  Letters  Patents  of  our  faid 
Lord  the  King,  fpecified  :  As  alfo,  the  Accefiaries 
of  the  fame,  within  the  County  aforefaid,  as  well 
within  Liberties  as  without,    by  whomfoever  and 
howfoever  had,  done,  perpetrated  or   committed  j 
and  of  other  Articles  and  Circumftances  concern- 
ing the  Premifes  howfoever  ;  and  the  lame  Trea- 
fons, and  other  the  Premifes,  to  hear  and  deter- 
mine according  to  the  Law  and  Cufto:n  of  this 
Kingdom  of  England ;  being  afiigned  by  the  Oaths 
of  Henry  Afhurft  Efq;  Edward  Gavell,  John  Rad- 
ford, John  Warral,  William  Hanmar,   Robert  Prit- 
chard,  John  Tredder,  Gilbert  Urewe^n,  David  Col- 
livex,  Abraham  Harrifon,  Charles  Morgan,  Philip 
Trehearn,  John  Collier,  Robert  Whilerod,   William 
Webb,  Thomas  Edwards  and  Abraham  Tillent,  ho- 
neft  and  lawful  Men  of  the  County  aforefaid,  fworn 
and  charged  to  enquire  for  our  faid  Lord  the  King, 
and  the  Body  of  the  County  aforefaid  ;  upon  their 
Oaths  it  was  prefented.  That  Thomas  White,  late 
of  the  Parifh  of  St.  Giles  in  the  Fields,  in  the  County 
of  Middlefex,  Clerk,  otherwife  called  Thomas  White- 
bread,  late  of  the  Parifh  aforefaid,  in  the  County 
aforefiid.  Clerk  ;  John  Fenwick,  late  of  the  Parifli 
aforefiid,  in  the  County  aforefaid,  Clerk  ;  William 
Har court,  late  of  the  Parifh  aforefaid,  in  the  County 
aforefiid.  Clerk,  otherwife  called  William  Harrifon, 
late  of  the  Parifh  aforefaid,  in  the  County  aforefaid. 
Clerk  •,  John  Gaven,  late  of  the  Parifh  aforefaid,  in 
the  County  aforefaid.  Clerk ;    and  James  Corker, 
late  of  the  Parifh  aforefaid,  in  the  County  afore- 
fiid. Clerk;  as  falfe  Traitors  againft  the  moft  Illu- 
ftrious,  moft  Serene  and  Excellent  Prince,  our  late 
Sovereign  Lord  King  Charles  IL  by  the  Grace  of 
God,    of  England,   Scotland,   France  and  Ireland^ 
King,  Defender  of  the  Faith,  ^c.  their  Supreme- 
and  Natural  Lord  ;  not  having  the  Fear  of  God  in 
their  Flearts,  nor  weighing  the  Duty  of  their  Alle- 
giance ;  but  being  moved,  and  feduced  by  the  In- 
ftigation  of  the  Devil,  the  Cordial  Love,  the  true, 
due,  and  natural  Obedience*  wliich  true  and  faith- 
ful 
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ful  Subjects  of  our  fnid  Lord  the  K-ing,  towards 
him  our  laid  Lord  the  King,  fliould,  and  of  right 
ought  to  bear  ;  wholly  withdrawing,  and  contri- 
ving, and  with  all  their  Might  intending  the  Peace 
and  common  Tranquillity  of  this  Kingdom  o{  Eng- 
land to  difturb  ;  and  the  true  WorJJnp  ofGoclvfixh- 
in  this  Kingdom  of  England  ufed,  and  by  Law  efta- 
blilhcd,  to  overthrow;  and  the  Government  of  this 
Kingdom  of  England  to  fubvert,  and  Sedition  and 
Rebellion  widiin  this  Kingdom  o'i  England  to  move, 
ftir  up,  and  procure  ;  and  the  cordial  Love,  and 
true  and  due  Obedience,  which  true  and  faithful 
Subjefts  of  our  Lord  the  King,  towards  him  the 
fiiid  Lord  the  King,  fliould,  and  of  right  ought  to 
bear,  utterly  to  withdraw,  put  out,  and  extinguifli  ; 
and  our  faid  late  Lord  the  King  to  Death  and  final 
Deftrudlion  to  bring,  and  put  -,  the  ^\lh  Day  of 
Airil,  in  the  30//6  Year  of  the  Reign  of  our  faid 
late  Lord  King  Cb.irles  II.  i^c.  at  the  Parilh  o{St. 
Giles  in  tlie  Fields,  and  the  County  of  Middlefex  a- 
foreftid,  with  divers  other  talfe  Traitors  againffc 
our  fliid  late  Lord  the  King,  to  the  Jurors  afore- 
flxid  unknown,  falfely,  fubtilly,  advifedly,  malici- 
oufly  and  traitoroudy  did  purpofe,  compafs,  ima- 
gine, and  intend  Sedition  and  Rebellion  within  this 
Kingdom  of  England  to  move,  ftirupand  procure, 
and  a  miferable  Slaughter  among  the  Subjefts  of  our 
faid  Lord  the  King  to  procure,  and  caufe  ;  and  our 
faid  late  Lord  the  King,  from  the  Regal  State, 
Title,  Power  and  Government  of  his  Kingdom  of 
England,  utterly  to  deprive,  depofe,  caft  down,  and 
difinherit ;  and  him  our  faid  late  Lord  the  King 
to  Death,  and  final  Deftruftion  to  bring,  and  put ; 
and  the  Governmentof  the  fame  Kingdom,  and  the 
fincere  Religion  of  God  in  the  fame  Kingdom, 
rightly  and  by  the  Laws  of  the  fiid  Kingdom  efta- 
blifhed,  at  their  Will  and  Pleafure  to  change  and 
alter  -,  and  the  State  of  this  whole  Kingdom  of 
England,  through  all  its  Parts  well  inftituted  and 
ordered,  wholly  to  fubvert,  and  deftroy  ;  and  War 
againft  our  late  Lord  the  King,  within  this  King- 
dom of  England,  to  levy  :  And  to  perfetl  and  com- 
pleat  the  lame,  their  mofl-  wicked  Treafons  and 
Traitorous  Imaginations,  and  Purpofes,  they  the 
fiiid  Thomai  fFbite  otherwife  Whitehread,  John  Fen- 
wick,  Willia'/ii  Harcourt  otherwife  Harrifon,  John 
Gaven,  Antbon'j  Turner,  and  James  Corker,  and  o- 
ther  falfe  Traitors  to  the  Jurors  aforefaid  unknown, 
the  aforefaid  24/^  Day  oi  April,  in  ihz  ■^oth  Year 
aforefaid,  with  Force  and  Arms  aforefaid,  at  the 
Parifli  of  St.  Giles  in  the  Fields  aforefaid,  in  the 
County  cf  Middlefex  aforefaid,  falfely,  malicioufly, 
llibtilly,  adviledly,  deviiifhly  and  traitoroufiy  did 
aflemble,  unite  and  gather  themfclves  together  ;  and 
then  and  there  falfely,  malicioufly,  fubtilly,  advi- 
fedly, devililfily  and  traitoroufiy  did  confult,  con- 
fent  and  agree  ourfidd  late  Lord  the  King,  to  Death 
and  final  Deflrudtion  to  bring  and  put,  and  the  Re- 
ligion within  this  Kingdom  oi  England,  rightly  and 
by  the  Laws  of  the  lame  Kingdom  efl-ablilhed  to 
change  and  alter,  to  the  Superftition  of  the  Church 
of  Rome,  and  the  Government  of  this  Kingdom  of 
England  to  fubvert  •,  and  that  one  Thomas  Picker- 
ing, and  one  John  Grove,  him  our  laid  late  Lord 
theKing  fhould  kill  and  murder  :  And  that  they  the 
faid  Thomas  White  otherwife  IVhitehread,  John 
Fenwick,  William  Harcourt  otherwife  Harrifon, 
John  Gaven,  Anthony  Turner,  James  Corker,  and 
other  falfe  Traitors  againft  our  faid  late  Lord  the 
King,  to  the  Jurors  unknown,  a  certain  number  of 
Mafles,  between  them,  then  and  there  agreed  upon, 
for  the  Health  of  the  Soul  of  him  the  laid  Thomas 


Pickering,  therefore  Ihould  fay,  celebrate  and  per- 
form ;  and  therefore  fhould  pay  unto  the  faid  John 
Grove,  a  certain  Sum  of  Money,  between  them  then 
and  there  agreed  upon.    And  that  the  faid  Thomas. 
White  otherwife  Whilehrcad,  John  Fen-wick,  John 
Gaven,  Anthony  Turner,  Willia7n  Harcourt  other- 
wife  Harrifon,  and  other  falfe  7>aitors  againft  our 
faid  late  Lord  the  King,  to  the  Jurors  unknown 
in  the  further  Profecution  of  the  Treafons  and  Trai- 
torous Confultations  and  Agreements  aforefaij    af- 
terwards (to  wit  j  the  faid  24/^6  Day  of  April,  in  the 
30//J  Year  aforefiid,  at  the  aforefaid  Parilh  of  St. 
Giles  in  the  Fields,  in  the  County  of  Middlefex  a- 
forefaid,    falfely,    fubtilly,  advifedly,  malicioufly, 
deviiifhly,  and  traitoroufiy,  did  feverally  give  their 
Faith  each  to  other  -,    and  upon  the  Sacrament, 
then  and  there  traitoroufiy  didl'wear  and  promife  to 
conceal,  and  not  to  divulge  their  faid  mofl:  wicked 
Treafons  and  traitorous  Compaflings,  Confultations 
and  Purpofes  aforefaid,  fo  between  them  had,   him 
the  faid  late  Lord  the  King  traitoroufiy  to  kill  and 
murder,  and  to  introduce  the  RomiJh  Religion,  to 
be  ufed  within  this  Kingdom  of  England  ;  and  the 
Religion  within  this  Kingdom  oi  England,  rightly 
and  by  the  Laws  of  this  Kingdom  eftablifiied,  to 
alter  and  change  -,  and  that  the  faid  Thomas  White 
otherwife  JVhitebread,  John  Fenwick,  William  Har- 
court otherwife  Harrifon,    John  Gaven,    Anthon-j 
Turner,  James  Corker,  and  other  falfe  Traitors  to 
the  Jurors   aforeliiid    unknown,    in  further  Profe- 
cution  of  the  Treafons  and  traitorous  Intentions 
and  Agreements  aforefaid,  afterwards  (to  wit)  the 
faid  24/^  Day  of  April,  in  the  30th  Year  afore- 
faid, at  the  Parifh  aforefaid,  in  the  County  afore- 
faid,   falfely,  fiibtilly,  advifedly,  malicioufiy,  de- 
viiifhly and  traitoroufiy,  did  prepare,  perfuade,  ex- 
cite, abet,  comfort  and  counfel  four  other  Perfons 
to  the  Jurors  unknown,  and  Subjefts  of  our  faid 
late  Lord  the  King,  him  our  faid  late  Lord  the 
King  traitoroufiy  to  kill  and  murder,  againfl:  the 
Duty  of  their  Allegiance,  and  againft  the  Peace  of 
our  faid  late  Lord  the  King,  his  Crown  and  Dignity, 
and  againft  the  Form  of  the  Statute  in  that  Cafe 
made  and  provided.  Whereupon,  it  was  commanded 
the  Sheriff  of  the  County  aforefaid,  that  he  Ihould 
not  omit,  £5?c.  but  fhould  take  them  to  anfwer,  ^c. 
Which  Indiftment  the  faid  Juftices  of  our  Lord 
the  King,  al'terwards  (to  wit)  at  the  Go.al-delivery 
of  our  faid  Lord  the  King,  oi Newgate,  holden  by 
Adjournment   for   the   County    of  Middlefex,    at 
Jufiice-Hall^  in  the  Old  Bailey,    in  the  Suburbs  of 
the  City  of  Londcjt,  on  Friday  Ctowit)  the  i^tb 
Day  of  June,  in  the  3  ift  Year  aforefiiid,  before 
Sir  James  Edwards  Knight,  Mayor  of  the  City  of 
London  ;  Sir  William  Scroggs  Knight,  Lord  Chief 
Juftice    of  his  Majefty's  "Court  of  King's-Bench  ; 
Sir  Francis  Nort  bKmght,  Lord  Chief  Juftice  of  his 
Majefty's  Court  of  Common-Pleas ;  Sir  Thomas  Allen 
Knight  and  Baronet,  one  of  the  Aldermen  of  the 
faid  City  of  London  ;  Sir  George  Jeferies  Knight, 
Recorder  of  the  laid  City  oi  London  ;  and  other  their 
Companions,  Juftices  of  our  laid  Lord  the  King, 
afligned  to  deliver  his  Goal  of  Newgate  of  the  Pri- 
foners  in  the  fame  being,  by  their  own  proper  Hands 
did  deliver  there,  in  the  Court  of  Record,  in  form, 
of  Law  to  be  determined  :  And  thereupon,  at  the 
faid  Goal-delivery  of  our  Lord  the  King,  of  New- 
gate, holden  by  the  Adjournment  aforefaid,  for  the 
County  aforefaid,  at  Jujf ice-Hall  aforefaid,  the  laid 
Friday   the  13//7  oi' June,  in  the  3 1_/?  Year  afore- 
faid, before  the  aforefaid  Juftices  of  our  faid  late 
Lord  the  King  laft  named,  came  the  fiid  Thomas 

Whi:e 


70   ijz.  The  Trial  0/ Titus  Oates  D.  D.    Pafch^  i  Jac.  II. 


PThile  ctherwife  IVhitehread,  John  Fenwick,  Wil- 
liam Harcourt  otherwife  Harrifon,  John  Gaven,  and 
Jiithouy  "Turner,  under  the  Cuftody  of  Sir  Ri- 
fhard  Hoiv,  Knight,  and  Sir  John  Chapman  Knight, 
Sheriffof  the  County  aforefaid  ;  into  whofe  Cuftody, 
for  the  Caule  aforeHiid,  they  were  before  that  time 
committed  ;  being  brought  to  the  Bar  there, 
in  their  proper  Perfons  •,  who  were  committed  to 
the  aforedud  Sheriff,  ISc.  And  immediately  being 
feverally  demanded  concerning  the  Premifes  afore- 
faid, in  the  Indiftment  aforefaid  fpecified,  charg'd 
upon  them  as  above,  how  they  would  thereof  acquit 
themfelves  •,  the  faid  'i:homa$  White  otherwife 
Whitebread,  John  Fenwick,  William  Harcourt  other- 
wife  Harrifon,  John  Gaven,  and  Anthony  Turner, 
did  feverally  lay,  that  they  v/ere  Not  thereof  Guilty  : 
And  thereupon,  far  good  and  bad,  did  feverally 
put  themfelves  upon  the  Country.  And  thereupon, 
upon  the  Indiftment  aforefaid  laft  recited,  at  the 
SefTjon  of  our  Lord  fhe  King,  at  the  Juftice-Hall 
in  the  Old-Bailey,  it  was  fo  far  proceeded,  that  the 
IlTue  aforefaid  between  our  laid  late  Lord  the  King, 
and  the  laid  Thomas  White  otherwife  Whitebread, 
John  Fenwick,  William  Harcourt  otherwife  Harrifon, 
John  Gaven,  and  Anthony  Turner,  afterwards  (to 
wit)  the  aforefaid  FnJ^)i,  the  1 3  th  Day  of  ^zoz?,  in 
the  3  ift  Year  aforefaid,  at  Juftice-Hall  aforeliud, 
by  a  certain  Jury  of  the  Country  in  that  behalf 
duly  impanell'd,  fworn  and  charged,  was  tried  ; 
and  that  upon  the  Trial  of  the  IflTue  aforefaid  laft 
mentioned,  between  our  faid  late  Lord  the  King, 
and  the  faid  Thomas  White  otherwife  Whitebread, 
John  Fefizvick,  WiUiam  Harcourt  otherwife  Harrifon, 
John  Gaven,  and  Anthony  Turner,  at  London  afore- 
faid, (to  wit)  at  the  Juftice-Hall  in  the  0!d-Bailey 
aiojdaid,  in  the  Parifli  of  St.  5^/K/f^;-^  in  the  Ward 
of  Fa^ingdon  without,  London,  aforefaid,  the  faid 
Defendant,  Tiiu!^  Oates,  was  alfo  a  Witnefs  produ- 
ced on  behalf  of  our  laid  late  Lord  the  King,  upon 
the  Trial  aforefaid,  upon  the  Indidment  laft  afore- 
faid :  And  he,  the  aforefaid  Titus  Oates,  then  and 
there  at  the  Scfllon  laft  aforefaid,  at  the  Juftice-Hall 
aforefaid,  in  the  Court  of  the  fame  Seflion  (to  wit) 
at  the  Parifli  and  Ward  aforefaid,  was  duly  fworn 
upon  the  Holy  Gofpels  of  God,  to  fpeak.  and  teftify 
the  Truth,  the  whole  Truth,  and  nothing  but  the 
Truth  of,  and  in  the  Premifes,  in  the  Ilfue  afore- 
faid laft  mentioned,  fo  as  aforefaid  joined  between 
our  faid  late  Lord  the  King,  and  the  faid  Thomas 
White  otherwife  Whitebread,  John  Fenwick,  Wtlliam 
Harcourt  otiierwif.;  Harrifon,  John  Gaven,  and 
Anthony  Turner.  And  that  the  faid  Titus  Oates  then 
and  there,  at  the  SelTion  aforefaid  laft  mentioned,  in 
the  Juftice-Hall  aforefaid,  in  the  Court  of  the  fime 
Seflion,  upon  his  Oath  aforefiid,  upon  the  Indift- 
ment  laft  aforefaid,  by  his  own  proper  Aft  and 
Confent,  of  his  moft  wicked  Mind,  falfely,  vohin- 
tarily,  and  corruptly  did  fay,  depofc,  fwear,  and 
give  in  Evidence  to  the  Jurors  of  the  Jury  aforefaid 
laft  mentioned,  fo  as  aforefaid  fwo:n  and  impa- 
nell'd to  try  the  Ilfue  aforefaid  between  our  faid  late 
Lord  the  King,  and  the  faid  Tho?nas  White  other- 
wife  Whitebread,  John  Fenwick,  William  Harcourt 
otherwife  Harrifon,  John  Gaven,  and  Anthony 
Turner ;  That  William  Ireland  (one  Willia?n  Ire/and, 
then  before  convifted  and  executed  for  High-Trea- 
fon  againft  our  late  Lord  the  King,  meaning)  took 
his  leave  of  him  the  faid  Titus  Oates  and  others,  at 
the  Chamber  of  the  faid  William  Ireland,  then  being 
in  Rujfl-ftreet  (a  certain  Street,  called  RuffA-ftreet, 
lying  within  the  City  of  Wcftminfter,  in  the  County 
of  Midulefex,  meaning)  between  the  8//; and  I2ib 


Day  of  Auguft,  in  the  Year  of  our  Lord  1678. 
Whereas,  in  truth  and  in  deed,  the  faid  WitUa7n 
Ireland  did  not  take  his  Leave  of  the  fiid  Tiius 
Oates,  or  any  other  Perfons  whatfoevcr,  at  the 
Ciiamberof  the  hid  Willia7n  Ireland,  then  being  in 
Ruffjt-ftreet  aforelaid,  between  the  faid  8th  and  1 2th 
Days  of  Auguft,  in  the  Year  of  our  Lord  167S. 
And  fo  tl-.e  laid  Titus  Oates,  upon  the  faid  Friday 
the  1 3/6  Day  of  June,  in  the  3  1/ Year  aforefaid, 
at  the  Selfion  laft  aforefaid,  at  the  Juftiie-Hall 
aforefaid,  in  the  Court  of  the  fame  Seflion,  upon 
the  Indiftment  laft  aforefaid,  fo  put  in  Ifllie,  and 
tried  as  aforefaid,  between  our  faid  late  Lord  the 
King,  and  the  faid  77.w«rtJ  White  otherwife  White- 
bread,  John  Fenwick,  Wtlliam  Harcourt  otherwife 
Harrifon,  John  Gaven,  and  Anthony  Turner,  by 
his  own  proper  A(fl  and  Confent,  and  of  his  moft 
wicked  Mind,  falfely,  voluntarily,  and  corruptly, 
in  manner  and  form  aforefaid,  did  commit  volun- 
tary and  corrupt  Perjury,  to  the  great  Difpleafure 
of  Almighty  God,  in  manifeft  contempt  of  the  Laws 
of  this  Kingdom  of  England,  to  the  evil'  and  perni- 
cious Example  of  all  others  in  the  like  Cafe  offend- 
ing, and  againft  the  Peace  of  our  Sovereign 
Lord  the  King,  his  Crown  and  Dignity.  Upon 
this  Indiftment  he  has  been  arraigned  ;  and  there- 
unto hath  pleaded.  Not  Guilty  :  And  for  his  Trial, 
hath  put  himfelf  upon  the  Country,  and  his  Ma- 
jefty's  Attorney-General  likewife  ;  which  Country 
you  arc.  Your  Charge  is,  to  enquire,  whether 
the  Defendant,  Titus  Oates,  be  Guilty  of  the  Per- 
jury he  ftands  indifted,  or  Not  Guilty.  It  you  find 
him.  Guilty,  you  are  to  fay  fo:  If  you  find  him  Noi 
Guilty,  you  are  to  fay  fo,  and  no  more:  And  hear 
your  Evidence. 


Sir  Georgt 
Jtjferies. 


Sir  Roierir 
Sawyer. 


L.  C.  J.  Look  ye,  Mr.  Attorney, 
my  Lord  Chief  Juftice  Jones  has  fent 
to  know,  whether  you  have  any  thing 
to  do  with  him  to-day,  here  ? 

Mr.  At.  Gen.    Not    at  all,    that     I 
know  of 

L.  C.  J.  Mr.  Oates,  do  you  intend  to  make  ufe 
of  my  Lord  Chief  Juftice  Jones,  or  any  of  the 
Judges  of  the  Com?non  Pleas,  as  Witneffes  ? 

Oates.  Yefterday,  my  Lord,  I  did  call  for  them,^^ 
to  have  made  ufe  of  them,   as  Witneffes. 

L.  C.  J.  But  have  you  any  thing  to  fay  to  them 
to-day  ? 

Oales.  I  cannot  tell,  as  yet. 

L.  C.  J.  Then  my  Lord  Chief  Juftice  JonermuS: 
be  told,  that  he  does  not  know,  whether  he  fhall, 
or  not.    Goon,  Sir  Samuel  Aftry. 

Then  Proclamation  was  made  for  Information,. 
and  Evidence  was  made  in  ufttal  manner. 

Mr.  Phipps.  May  it  pleafe  your  Lordfliip,  and 
you.  Gentlemen  of  the  Jury,  this  is  an  Indidl- 
ment  againft  Titus  Oates,  Clerk,  for  Perjury  :  And 
this  Indiftment  fets  forth,  that  William  Ireland, 
Thomas  Pickering,  and  John  Grove,  in  the  ^oth 
Year  of  the  late  King,  were  indidled  of  High- 
Treafon,  and  tried  at  the  Old-Bailey  ;  and  at  that 
Trial,  the  Defendant,  Titus  Oates,  was  produced 
a  Witnefs  for  the  King  ;  and  being  fworn  to  tell  the 
Truth,  the  whole  Truth,  and  nothing  but  the 
Truth,  did  falfely,  voluntarily,  and  corruptly, 
depofe,  and  fwear,  and  give  in  Evidence  to  the 
Jury  that  did  try  that  Caule,  that  the  {aid  ff''illiam 
Ireland  was  in  Town  (within  the  Cities  of  London 
and  IFeftjninJler,  or  the  Places  adjacent,  meaning; 
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upon  the  firft  or  fecond  Day  of  September,  in  the     we  Iiave  proved  tiiis,  as  we  fhall  by  a  whole  Cloud 


Year  1678.  Whereas,  in  truth,  the  faid  IVilliam 
Ireland  was  not  in  Town,  nor  within  tlie  Cities  of 
London  and  Wcjlminfter,  or  the  Places  adjacent, 
upon  the  firft  or  fecond  Day  o^  September,  in  the 
Year  167B.  And  fo  the  faid  '-Titus  OiHes  hath  com- 
mitted wilful  and  corrupt  Fejury.  And  thelndift- 
ment  furtlier  fets  forth,  thatupoiv  the  i^th  Day  of 
June-,  in  the  31  ft  Year  of  the  late  King,  Thomas 
fVhite  otherwife  IFbitebread,  John  Fenwiek, 
William  Harcourt  otherwife  Harr'.fon,  John  Gaven, 
and  Anthom  Turner,  were  indicledand  tried  at  the 
Old-Bai'ejiorTi-&-:x{ox\,  and  at  that  Trial,  tlie  faid 


of  Witnelfcs,  I  believe,  you  Gentlemen  (5f  this 
Jury,  will  no  more  doubt,  that  Mr.  Oatei  is  for- 
fworn  in  thefe  Particulars,  than  the  Jury  yefterday 
did  in  thai  Particular  -,  nor  than,  I  believe  the 
whole  Kingdom  does  by  this  time. 

Mr.  Sol.  Gen.  My  Lord,  we  iyi;\ll  go  to  our  Evi- 
dence j  and  fir  (I,  we  produce  the  Records  of  the 
two  Trials  of  Ireland,  :uid  tlie  five  J.-fuits.  Swear 
Mr.  Swift.  [Which  was  done. 

Pray,  Sir,  put  in  the  Records.  Are  tliofe  true 
Copies  ? 

Mr.  Swift.  My  Lord,  I  examined  thefe  Records 


T'itns  Odtes  was  a  Witnefs  produced  on  the  part  of    with  the  Originals,  and  they  are  true  Copies, 


the  King  :  And  being  fworn  to  teftify  the  Truth, 
the  whole  Truth,  and  nothing  but  the  Truth,  by 
his  own  Aft  and  Confent,  of  his  own  moft  wicked 
Mind,  falfely,  voluntarily  and  corrupily  did  depofe, 
and  fwear,  and  give  in  Evidence  to  the  Jury,  that 
William  Ireland  (one  William  Ireland,  before  that 
time  convifted  and  executed  for  High-Treafon, 
meaning)  did  take  his  Leave  of  him  the  '[■udTitus 
Oates,  at  his  the  fliid  William  Ireland's,  Chamber, 
then  being  in  Ruffelflrect,  between  the  %th  and 
I  ztb  Day  of  Jugufl,  in  the  Year  of  our  Lord  1 678. 
Whereas,  in  truth,  the  faid  Wdliatn  Ireland  did  not 
take  his  leave  of  him  the  faid  Titus  Oates,  or  of  any 


Mr.  At.  Gen.  Mr.  OatiS,  will  you  have  them 
read  ?  Or  to  fixve  the  time  of  the  Court,  will  you 
agree  them  ? 

Oates.  My  Lord,  I  confent  to  fave  the  tim£  of 
the  Court;  if  they  fliall  be  made  ufe  of  for  Evi- 
dence for  me. 

L.  C.  J.  No  doubt,  they  are  Evidence  for  you 
as  well  asagainftyou,  when  they  areproduced  here, 

IS/lr.Sol.  Gen.  If  Mr.  Oates  does  admit  the  Re- 
cords, then  fliall  we  go  on,  and  prove  what  he  did 
fwear  at  thole  Trial; ;  and  for  the  firft  part  of  the 
time,  which  is  between  the  8//j  and  i  zth  of  Auquli 
we  defire  that  Mr.  Tbwias  Harriot,  and  Mr.  Ravns- 


other  Perfons   whatfoever,  at  his  the  faid  ^i//w7«    ford  Waterhoiife  mo.y  he  {worn.       [Which  was  done 


Irelanus  Chamber,  then  being  in  Ruff4-Jlreet  afore- 
faid,  between  the  faid  ^th  and  iitb  Day  of  Angi/Jl, 
in  the  Year  of  our  Lord  1678.  And  fo  the  faid 
T'itus  Oates  did  then  and  there  commit  wilful  and 
corrupt  Perjury.     And  this  is  laid  to  be  to   the 


Mr.  At.  Gen.  Mr.  Harriot,  pray  do  you  remem- 
ber at  the  Triid  of  the  five  Jesuits,  was  Mr.  Oates 
produced  and  fworn  as  a  W^itneL  ? 

Mr.  Harriot.  Yes,  he  was,  my  Lord. 

Mr.  At.  Gen.  Do  you  renjember  whatTeftimony 


great  Difpleafure  oi  Almighty  God,  in  contempt  of    hegaveaboutJn7rf«i:rs  being  in  Town,  and  when  it 
the  Laws  of  this  Land,  to  the  evil  and  pernicious    was,  he  faid,  he  was  in  Town  ? 


Example  of  all  others  in  the  like  Cafe  offending, 
and  againft  the  King's  Peace,  Crown  and  Dignity. 
To  this  he  has  pleaded,  Net  Guilty,  If  we  prove 
it,  we  do  not  queftion,  but  you  will  find  him 
Guilty. 

Mr.  At.  Gen.  May  it  pleafe  your  Lordfliip,  and 
you  Gentlemen  of  the  Jury  ;  Mr.  Oates  ftands  in- 
oifted  for  having  perjured  himfelf :  The  Inftances, 
Gentlemen,  that  we  charge  him  with,  are  thefe : 
Firft,  what  he  fwore  at  the  Trial  of /r(f/rt;;J ;  pnd 
we  fay,  that  at  that  Trial  he  did  fwear  Ireland  was 
in  Town  the  iftor  2d  oi  September,  1678.  The 
fecond  Inftance  is,  what  he  fwore  at  the  Trial  of 
the  five  Jefuits ;  and  there  we  fay,  he  did  fwear, 
that  Irchnd  was  in  Town  between  the  ^th  and  \2th 
of  Angufl,  and  that  he  took  his  leave  of  him  here 
in  Town  at  his  Chamber  in  Riiffel-ftreet ;  and  we  do 
charge  him  by  this  Indiftment,  that  he  has  forfworn 
himfelf  in  both  Inftances .-  And  that  Ireland,  Gen- 
tlemen, was  neither  in  Town  between  the  ith  and 
iith  of  Auguft,  nor  the  17?  or  2d  of  September. 
And  we  fliall  make  it  out  very  evidently :  For, 
Gentlemen,  as  to  the  Proof  in  this  Cafe,  our  Cafe 
flandsthusi  we  fay,  that  the  3^^  of  AuguJt,  1678, 
Ireland  went  into  Hertford/hire,  to  a  Houfe  of  my 
Lord  yf/?o«'s,  and  from  thence  went  into  Stafford-. 
/hire.  I  will  not  ftand  to  open  the  Particulars, 
where  he  was  every  Day  •,  but  we  fhall  give  you  an 
Account,  in  a  Method  very  eafy  to  be  remembred 
and  obferved,  where  he  wastill  the  14//^  of  Septem- 
ber. But  one  remarkable  Inftance,  Gentlemen,  I 
defire  to  take  particular  notice  of  ;  and  that  is  the 
Time  of  Pancras-¥ii\r,  which  is  upon  the  2d  of 
September  always,    a  known  Day,    and   a  known 


Mr.  Harriot.  My  Lord,  he  did  pofitively  fwear, 
that  Mr.  Ireland,  the  late  Jcfuit,  did  take  his  leave 
of  him  the  faid  Oates  and  others,  at  the  faid  Ireland's 
Chamber  in  Ruffel-fireet,  betwixt  the  8 //->  and  12 //j 
of  Aiigiijl,  1678. 

Mr.  Sol.  Gen.  Were  you  of  the  Jury  that  tried 
the  five  Jefuits,  Mr.  Harriet? 

Mr.  Harriot.  Yes,  I  was  Foreman  of  that  Jury, 
Mr.  Sol.  Gen.  What  fay  you,     Mir.  Water  houfe? 
Were  you  prefent  at  that  Trial  ? 

Mr.  Waterhoiife.  Yes,  I  was  of  the  Jury  too. 
Mr.  Sol.  Gen.  "What  did  Oates  fwear  at  that  Trial  ? 
Mr.  Waterhoiife.  He  faid,  that  Mr.  Ireland  took 
his  leave  of  him  the  i2//j  of  Auguft.  My  Lord 
Chief  Juftice  Seroggs  then  afked  him,  are  you  lure 
it  was  the  1 2th  ?  And  then  he  faid,  he  would  noC 
be  pofitive  it  was  the  1 2th,  but  between  the  '&tb  and 
1 2th  it  was,  I  am  pofitive  upon  my  Oath. 

Mr.  At.  Gen.  It  is  fo  in  the  Print  too  ;  but  we 
will  now  go  on. 

L.  C.  J.  But  will  the  Defendant  afl^:  thefe  Wic- 
neflfesany  Queftions  ? 

Oates.  My  Lord,  if  your  Lordfliip  pleafe,  I 
will  afk  Mr.  Harriot  a  Queftion. 

L.  C.  J.  Ay,  do  afk  him  what  you  will. 
Oates.  Mr.  Harriot,    did  I  fwear,  that  he  took 
his  leave  of  me,  or  I  took  my  leave  of  him  ? 

Mr,  Harriot.  You  fwore,  that  Ireland  took  his 
leave  of  you  and  others,  between  the  8th  and  12th 
of  Augufi,  1 67 8;  between  thofe  r^vo  Days,  and  in 
that  Year. 

Mr.  Juft.  Withir.s.  It  is  a  nice  Queftion,  that  of 
yoiirs,  Mr.  Oates,  upon  my  Word. 

Oates.  My  Lord,  I  know  what  reafon  I  have  to 
Place  in  that  Country.  Now  we  have  among  the  afk  that  Queftion  i  I  am  fure  in  Perjury,  the  Court 
reft,  many  Witnefies  to  prove,  that  Mr.  Ireland  ought  to  keep  up  the  Witneffes  urictly  to  what  is 
was  there  that  Day,  and  not  in  Town,     And  when     laid  in  the  Indiftmenr. 
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L.  C.  J.  "Well,  you  have  his  Anfwer  accordirtg 
to  the  Indiftment. 

Oates.  Pray,  my  Lord,  be  pleafed  to  aflcMr. 
//arr/o/ this  Queftion,  whether  he  took  Notes  of  the 
Trial? 

Mr.  Harriot.  Yes,  I  did  fo.  Sir. 

Oates.  My  Lord,  I  defire  to  know  of  Mr.  Harriot, 
whether  he  has  thofe  Notes  by  him  ? 

Mr. Harriot.  No,  Sir,  I  have  them  not  here; 
but  I  have  had  them  by  me  this  four  or  five  Years, 
or  more.  It  was  my  manner  in  all  the  Trials, 
wherein  I  was  concerned  as  a  Jury-man,  to  read  the 
Trials  ftriftly  over,  when  they  were  printed,  efpe- 
cially  where  I  happened  to  have  any  Notes,  that  I 
took  at  the  Trial  •,  and  to  coinpare  the  printed 
Trial  with  my  Notes  :  and  where  I  found  any  thing 
doubtful,  I  uled  to  put  a  Query  upon  it.  And  this 
and  many  other  things,  I  found  to  be  in  the  printed 
Trial  ftridtly  according  to  my  Notes. 

Oates.  My  Lord,  I  defire  to  know,  what  Trial 
he  was  Foreman  at? 

Mr.  Harriot.  That  of  the  five  Jefuits,  in  June  ; 
the  13//^  of  June,   1679. 

L.  C.  J.  Have  you  any  thing  to  aflc  Mr.  Water- 
houfe  ? 

bates.  Yes,  my  Lord.  Pray,  Sir,  let  me  afk 
you  a  Queftion. 

Mr.  Waterhoufe.  Ay,  if  you  pleafe.  Sir. 

Oates.  Did  you  take  Notes  of  that  Trial  you 
fpeakof.  Sir? 

Mr.  Waterhoufe.  No,  I  did  not. 

Oates.  How  come  you  then  to  remember  this, 
that  I  was  fo  pofitive  as  to  the  time  betwixt  the  %th 
and  I  %th  of  Auguft  ? 

Mr.  Waterhoufe.  Becaufe  I  was  one  of  the  Jury  ; 
and  becaufe  my  Lord  Chief  Juftice  made  a  Hop, 
when  you  faid,  'twas  the  1 2/^  of  Auguft,  and  bid 
you  confider  :  And  you  confider'd,  and  confider'd 
it ;  and  did  affirm  pofitively,  that  it  was  between 
the  8//^  and  12 //j  of  Auguft. 

L.  C.  J.  He  gives  you  a  plain  Reafon  for  his 
Remembrance. 

Oates.  My  Lord,  I  have  done  with  him. 

Mr.  So!.  Gen.  Then  we  defire  Mr.  Fofter  may  be 
fworn.  [JVhichwas  done. 

Mr.  Fofter,  Pray  will  you  tell  what  you  remember 
Mr.  Oates  fwore  at  Mr.  Ireland's  Trial,  about 
Ireland's  being  in  Town  ? 

Mr.  Fofter.  I  was  one  of  the  Jury  at  the  Trial  of 
Mr.  Ireland,  Mr.  Pickering,  and  Mr.  Grove  ;  and  I 
did  fee  Mr.  Oates  fworn,  as  a  Witnefs  for  the  King, 
at  that  Trial;  andfo  v/iisMr.  Bedloe :  And Bedloe 
there  gave  Evidence,  that  there  was  a  Meeting  at 
Harcourl's  Chamber;  and  Ireland,  Grove,  and 
Pickering  were  there:  And  that  this  was  the  latter 
End  of  Auguft.  Mr.  Ireland  did  make  his  Defence, 
as  much  as  he  could,  to  prove,  that  he  was  not  in 
Town  from  the  Beginning  of  Auguft,  to  the  Mid- 
dle of  September ;  and  brought  divers  WitnefTes. 
But  upon  his  denying  to  be  here  the  latter  End 
of  Auguft,  Mr.  Oates  did  come  and  fwear  :  /  am 
certain  (J-iy$  he)  that  the  firft  or  fecondof  September, 
he  was  in  'Town  ;  for  then  I  had  of  him  'Twent'j 
Shillings. 

Oates.  "Was  I  pofitive,  that  he  was  here  in  Town 
the  I  ft  or  2d  of  September  ? 

Mr.  Fofter.  You  were  pofitive.  Sir,  to  the  i  ft  or 
2d  ;  I  have  it  in  my  Notes  in  "Writing. 

h.  C.  J.  He  tells  you,  it  is  in  his  Notes :  And 
therefore  he's  fure  you  faid  fo. 

Mr.  At.  Gen.  In  the  printed  Copy,  if  it  be  right, 
there  is  mention  made  of  the  "Word  Pojltive. 


L.  C.  J.  I  think,  that  is  in  Auguft,  between  the 
8  th  or  i2ch  he  was  pofitive. 

Oati's.  Did  I  fay  thefe  "Words,  /  was  pofitive  ? 

Mr.  Waterhoufe.  I  fay  you  affirmed  that  he  was  in 
Town  tiie  rftor  2d  of  Seftemher. 

L.  C.  J.  It  is  not  neceftiry,  that  you  fliould  ufe 
the  "Word  Pofitive :  The  Queftion  is,  whether  it 
was  pofitively  affirmed  ? 

Mr.  Juft.  Withins.  "Was  not  rliat  true  that  you 
faid  ?    Did  not  you  affirm  a  pofitive  Truth  ? 

Oates.  My  Lord,  I'll  tell  you  the  Reafon  why 
I  afk  the  Queftion,  becaufe  I  have  forgot  my  felf, 
whether  I  us'd  the  "Word  or  no  ;  and  therefore  I  aik 
for  my  own  Information  now. 

L.  C.  J.  "Well,  afk  for  what  Reafon  you  will, 
you  have  receiv'd  an  Anfwer  to  your  Queftion  j 
and  upon  my  "Word  he  gives  a  notable  Evidence  : 
Says  he,  Bedloe  had  fworn  a  treafonable  Praftice 
by  Ireland,  in  the  latter  end  of  Auguft.  Then 
Ireland  comes,  and  makes  his  Defence  :  Says  he. 
That  cannot  be  ;  for  1  was  out  of  Town  at  that  time: 
I  was  not  i«  London  all  Auguft,  nor  the  beginningof 
September.  Then  come  you  in,  to  fupport  the 
Teftimony  of  Bedloe  ;  and  fwear,  that  he  was  in 
Town  the  ift  or  2d  of  September  ;  for  then  he  gave 
you  twenty  Shillings.  And  fo  you  come  to  rivet 
the  Matter  that  was  fworn  before  by  Bedloe. 

Oates.  My  Lord,  what  I  fwore  was  Truth. 

L.  C.  J.  That  is  now  to.be  tried. 

Mr.  At.  Gen.  We  have  another  of  the  Jury  here, 
Mr.  John  Byfield :  Pray,  fwear  him. 

[Which  was  done. 

Mr.  Sol.  Gen.  Well,  Sir,  what  did  you  hear 
Oates  fwear  at  that  Trial  ? 

Mr.  Byfield.  I  heard  the  fame  that  they  have 
teftified  before. 

L.  C.  J.  But  you  muft  tell  us  what  that  was. 

Mr.  Sol.  Gen,  Were  you  a  Jury-man  at  that 
Trial? 

Mr.  Byfield.  Yes,  I  had  a  Summons  to  theO/i- 
Bailey   ' 

L.C.J.  But  what  did  Oates  fwear?  That's  the 
Queftion. 

Mr.  Byfield.  Mr.  Oates  did  pofitively  afliert,  that 
Ireland  was  here  in  Town  the  ift  or  2d  of  September  j 
and  to  confirm  it,  he  faid,  he  receiv'd  of  him 
twenty  Shillings. 

Mr.  j^t.  Gen.  Now,  my  Lord,  we  fliall  go  to 
our  Evidence  to  prove,  that  all  this  is  abfolutely 
falfe:  For  Ireland  went  out  of  Town  into  Stafford- 
Jhire,  and  did  not  return  till  after  the  9th  of  Septem- 
ber.    And  for  this,  we  call  Anne  Ireland. 

[Who  was  fworn. 

Mr.  Sol.  Gen.  Mrs,  Ireland,  pray  where  did  you 
take  your  leave  of  your  Brother  Mr.  Ireland,  who 
was  executed  in  Summer  1678,  and  when  ? 

Mrs.  A.  Ireland.  I  took  my  leave  of  him  the  be- 
ginning of  Auguft. 

Mr.  Sol.  Gen.  Wliat  Day  in  Auguft,  do  you  re- 
member? 

Mrs.  A.  Ireland.  The  3d  of  Auguft. 

Mr.  Sol.  Gen.  Where  was  it  ? 

Mrs.  A.  Ireland.  In  my  own  Lodging. 

L.C.J.  Where  was  your  Lodging? 

Mrs.  A.  Ireland.  In  Rufifd-ftreet,  Covent-Garden. 
L.  C,  J.    Now    tell  us  again  the  time  when  it 
was? 

Mrs,  A.  Ireland.  It  was  on  Saturday  Morning,  as 
I  remember,  the  3d  of  Auguft,  the  Saturday  after 
St.  Ig/uiiius's  Day. 

L.  C.  J.  How  come  you  to  remember  fo  parti- 
cularly, that  it  was  then  ? 

3  Mrs, 


i(J8f  B.  R.  for  Perjury. 

Mrs.  y^.  Ireland,  Becaufc  uponSt.  i^««//«j'sDay, 
we  were  invited  to  Mr.  Gifford's  at  Hammerfinitb ; 
my  Brother,  my  Mother,  and  I,  were  invited  to 
ftay  all  Night :  But  my  Brother  refufcd  to  flay, 
becaufe 

L.  C.  J.  Which  Brother  ?  What  was  his  Name  ? 

Mrs.  A.  Ireland.  William  Ireland. 
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L.  C.  J.  Did  they  ftay  there  ? 
Mrs.  A.  Ireland.  No,  my  Lord,  my  Brother  came 
home  on  foot,  butweftaidail  Night, 

Mr.  At.  Gen.  Here  is  an  Almanack  of  that  Year : 
And  the  3d  oi Auguft  was  on  a  Saturday. 

Mrs.  A.  Ireland.  He  faid  he  could  not  ftay,  be- 
caufe he  was  to  go  into  the  Country  upon  Satur- 
day. I  afk'd  him.  Why  he  would  fit  out  on  Satur- 
day ?  And  Hiys  he,  I'll  go  to  Standen  •,  there  I Jliall 
meet  ivitb  ?«y  Lord  Afton,  and  his  Family  ;  and 
have  an  Opportunity  to  go  with  bitn  into  StafFord- 
Ihire. 

L.  C.  J.  She  fliys,  he  went  out  of  Town  on  Sa- 
turday after  St.  Ignatius's  Day  ;  which  was  Satur- 
day the  3d  of  Aiiguft.  But  there  being  a  Difcourfe 
betv/een  her  and  her  Brother,  why  he  fhould  make 
choice  of  a  Saturday  ;  which  fhe  thought,  it  feems, 
was  an  inconvenient  Day  to  take  a  Journey  on : 
And  upon  that,  her  Brother  made  anfwer  again. 
That  that  Night  he  would  only  go  to  Standen.,  to 
my  Lord  Alton's,  Houfe,  where  he  fhould  meet 
with  Company  to  go  along  with  him  into  Stafford- 
Jhire. 

Mr.  At.  Gen.  What  Day  of  the  Week  was  St. 
Ignatius's  Day  ? 

Mrs.  A.  Ireland.  St.  Ignatiui's  Day  was  on  a  Wed- 
nefday. 

L.  C.  J  What  Day  of  the  Month  is  St,  Ignatius'?, 
Day? 

Mrs.  A.  Ireland.  It  is  either  thelaft  Day  of  July, 
or  the  iRofAugufi. 

L.  C.  y.  Look  on  your  Almanack,  if  you  have 
any  one  of  that  Year,  Mr.  Attorney. 

Mr.  At.  Gen.  We  have  no  fuch  Saint  in  our 
Almanack. 

Mrs.  A.  Ireland.  It  was,  as  near  as  I  can  remem- 
ber, the  3d  of  Augujl,  that  he  went  out  of  Town. 
Mr.  Sol.  Gen.  The  3d  of  Auguji,    at  that  time, 
was  on  a  Saturday. 

Lord  Petre.  St.  Ignatius's  Day  is  always  the  laft 
Day  of  July,  my  Lord. 

Mr.  At.  Gen.  In  this  Almanack,  another  Saint 
has  juftled  him  out ;  and  that  is  Biftiop  German. 

L.  C.  J.  And  in  my  Almanack,  a  third  has  juft- 
led them  both  out ;  but  my  Lord  Petre  fays,  it  is 
always  the  laft  of  July  ;  and  that  was  on  a  Wed- 
nefday  that  Year. 

Mrs.  A.  Ireland.  I  remember  it  was  on  a  Wednes- 
day. 

L.  C.  J.  And  you  are  fure  he  went  out  of  Town 
the  Saturday  after.'' 

Mrs.  A.  Ireland.  Yes,  I  am  fure  he  went  out  of 
Town  then  ;  for  I  afked  him,  why  he  would  go  on 
a  Saturday  ?  And  he  told  me,  he  would  go  but  to 
Standen  that  Night. 

Mr.  Sol.  Gen.  And  that  does  hold,  according  to 
the  Computation,  to  be  the  3d  of  Auguji. 

Oates.  My  Lord,  fhe  is  not  pofitive  in  tliis,  that 
he  went  out  of  Town  the  3d  of  Auguft. 

Mr.  At.  Gen.  Yes,  but  ftie  is  -,  for  fhe  fays,  that 
fhe  was  the  Wednefday  before  (which  was  St.  Igna- 
/iw's  Day)  with  him  a  little  way  out  of  Town. 

L.  C.  J.  And  that  it  was  Saturday  after  he  went 
cut  of  Town  ;  and  fhe  gives  the  Reafon,  that  fhe 
entered  into  a  Difcourfe  with  him,  why  he  would  go 
Vol,  IV. 


on  Saturday  ?    And  he  made  that   Anfwer  whicli 
you  hear. 

Mr.  Juft.  Withvn.    Mr.  0:im  knows  what  Day 
St.  Ignotius's  Day  is  upon,  I  prefume. 
Oates.  It  is  the  lift  Day  of  y«/^,  I  chink. 
Mr.  Sol.  Gen.   In  our  Proceltant  Almanacks,  it 
feems,  we  give  another  Bifhop  place. 

Mr.  At.  Gen.  Mrs.  Ireland,  when  did  you  fee  him 
again .'' 

Mrs.  A.  Ireland.  Juft  a  Fortnight  before  Michael- 
mas,  and  not  before. 
L.  C.  J.  You  were  his  near  Relation,  I  fuppof^  ? 
Mrs.  A.  Ireland.  Yes,  my  Lord,   I  was  his  Sifter. 
L.  C.  J.  Pray,  when  he  came  to  Town  again, 
where  did  he  lodge .'' 

Mrs.  A.  Ireland.  He  ufed  to  lodge  at  the  fame 
place  where  we  did  always  ;  and  in  the  mean  time, 
while  he  was  abfent,  my  Mother  lent  one  Mrs.  Ea- 
glefton  his  Lxadging. 

L.  C.  J,  Is  that  Perfon,  you  lent  his  Chamber  to 
in  his  Abfence,    here  ? 

Mrs.  A.  Ireland.  No,  my  Lord. 
L.  C.  J.  When  did  fhe  enter  upon  his  Lodging  ? 
Mrs.  A.  Ireland.  Truly,  my  Lord,  I  cannot  tell  ; 
her  Maid  fell  fick,  and  fo  fhe  came  down  a  pair 
ofStairs  lower  into  his  Lodging.  It  was  in  a  fhort 
time  after  he  went  out  of  Town,  my  Lord,  as  I  re- 
member. 

L.  C.  J.  When  did  he  come  to  Town  again,  do 
you  fay  ? 

Mrs.  A.  Ireland.  He  came  to  Town  again  a  Fort- 
night before  Michaelmas  -,  it  was  that  Day  Fort- 
night before  Michaelmas  ;  that  Michaelmas-day  fell 

on > 

L.  C.  J.  Have  you  any  Queftions  to  afk  her,  Mr. 
Oates  ? 

Oates.  My  Lord,  I  defire  to  know,  why  fhe  did 
not  give  this  Evidence  before .''  Or  whether  ever 
fhe  did  give  this  Evidence  at  any  of  the  Trials  ? 

Mrs.  A.  Ireland.  Yes,  I  was  at  my  Brother's  Tri- 
al ;  and  there  I  gave  the  fame  Evidence. 

Oates.  Were  you  there  at  the  Trial  of  the  five  Je- 
fuits  ?  And  did  you  give  t  e  fame  Evidence  then  ? 
Mrs.  A.  Ireland.  No,  I  was  not  call'd. 
L.  C.  J.  But  were  you  there  ? 
Mrs.  A.  Ireland.  I  was  in  the  Court  at  tlie  fame 
time,  but  was  not  exam  in'd. 

Oates.  What  Year  is  it  you  fpeak  of,  that  he  went 
out  of  Town  the  3d  of  Auguft  ? 
Mrs.  A.  Ireland.  The  Year  78. 
Oates.  I  defire,  my  Lord,  to  afk  this  Gentlewo- 
man, what  Religion  fhe  is  of .'' 

Mrs.  A.  Ireland.  I  am  a  Roman  Catholick,  my 
Lord. 

Oates.  I  defire  to  know,  whether  her  Name  be 
Ireland  or  Ironmonger  ? 

Mrs.  A.  Ireland.  My  right  Name  is  Ironmonger ; 
but  becaufe  of  his  ProfefTion,  he  went  by  the  Name 
of  Ireland ;  and  for  his  fake  we  go  by  that  Name 
too. 

Oates.  By  what  Name  did  you  give  Evidence  at 
Ireland's  Trial  ? 
Mrs.  A.  Ireland.  By  that  Name  of  Ireland. 
L.  C.  J.  Why,    Mr.  Oates,  that  is  a  good  Name 
enough  to  be  call'd  by  ;  you  may  remember,    you 
were  called  Titus  Ambrofius,    and  Sampfon  Lucy,  at 
St.  Omers. 
Mr.  At.  Gen.  Swear  Mrs.  Eleanor  Ireland. 

[Which  was  done. 
Mr.  At.  Gen.  When  did   your  Son  go  out   of 
Town  ? 
Mrs.  El.  Ireland.  The  3d  of  Auguji. 

L  Mr. 


74    I'^Z.Tloe  Trial  of  Tka^  OditQ^  D,D.  Pafch^  ijac. 


Mr.  Sol.  Gen.  Are  you  fure  it  was  the  3d  of  Jti- 

g"ft  ? 

Mrs.  El.  Ireland.  Yes,  I  am  fure  it  was. 

Mr.  Sol.  Gen.  What  Year  was  it  ? 

Mrs.  El.  Ireland.  My  Memory  is  not  good  c- 
nough  for  that ;  I  cannot  tell  what  Year,  my  Daugh- 
ter can. 

Mr.  ScLGen.  Was  it  the  fame  Year  he  was  tried 
afterwards  ? 

Mrs.  El.  Ireland.  Yes,  it  was  the  fame  Summer ; 
at  Michaelmas  after  he  was  taken  up. 

Mr.  Sol.  Gen.  What  time  did  he  return  again  out 
of  the  Country  ? 
,  Mrs.  El.  Irelaf.d.  The  1 4th  of  September  after. 

Oates.  My  Lord,  I  would  afk  her.  Whether  or 
no  Ihe  gave  this  Evidence  at  her  Son's  Trial  ? 

Mrs.  El.  Ireland.  Yes,  I  was  a  Witnefs  there  •, 
but  they  would  not  permit  me  to  fpeak  half 
fo  much-,  they  would  hardly  let  me  fpeak  at 
all. 

Oales.  I  defire  to  know,  whether  flie  was  an  Evi- 
dence at  the  fivejefuits  Trials? 

Mrs.  El.  Ireland.  No,  I  was  not  there  then. 

Mr.  Jl  Gen.  Pray  fwear  Mrs.  Diiddle,  and  Mrs. 
^lino.  [Which  was  done. 

Mr.  Sol.  Gen.  Come,  Mrs.  Buddie,  do  you  re- 
member when  Mr.  Ireland  went  out  of  Town,  in 
the  Year  y^  ^. 

Mrs.  Diiddle.  To  the  bcft  of  my  Remembrance, 
it  was  the  3d  of  Angufl. 

Mr.  Sol.  Gen,  Why  do  you  think  it  was  the  3d 
ol  Augiijl  ? 

Mrs.  Buddie.  He  went  for  a  Recreation  out  of 
Town  three  Days  before,  which  was  upon  an  Ho- 
liday, St.  Ignatius' s  Day  ;  and  he  went  out  of  Town 
one  Night  then,  and  he  came  and  ftaid  but  two 
Nights  after  ;  and  went  out  of  Town  upon  the  Sa- 
turday. 

L.  C.  y.  Did  he  ftay  out  of  Town  one  Night  ? 

Mrs.  Buddie.  Yes,  he  ftaid  out  of  Town  all 
Night. 

L.  C.  y.  Are  you  fure  he  ftaid  all  Night  ? 

Mrs.  Buddie.  I  am  fure  he  ftaid  but  one  Night. 

L.  C.  y.  But  what  fay  you  to  that,  Mr.  Attor- 
ney ?  this  Witnefs  contradicts  the  other. 

Mr.  Juft.  fVithins.  Ay,  plainly. 

Mrs.  Buddie.  Mrs.  Ireland,  and  Mrs.  Anne  Ire- 
land, and  he  went  out  upon  a  Recreation  out  of 
Town,  it  being  Holiday  •,  and  I  remember  well, 
that  was  of  a  fVednefday :  And  that  Saturday  he  went 
away,  and  never  came  again  till  a  Fortnight  before 
Michaelmas. 

L.  C.  y.  But  mind  my  Queftion,  Woman. 

Mrs.  Buddie.  Yes,  my  Lord. 

L.  C.  y.  Did  he  come  home  that  Night  he  went 
on  the  Recreation  ? 

Mrs.  Buddie.  I  do  not  know. 

L.C.y.  But  juft  now,  youfwore  he  ftaid  out  all 
Night. 

Mrs.  Buddie.  No,  my  Lord. 

L.  C.  y.  Yes,  but  you  did  though  ;  prithee  mind 
what  thou  art  about. 

Mrs.  Buddie.  I  do  not  fay  he,  but  I  am  fure  his 
Sifter  and  the  Company  ftaid  out  that  Night.  I  re- 
member very  well,  he  went  the  third  Day  after, 
which  was  Saturday.  And  Mr.  yemnfon  came  to  afk 
for  him  three  V/eeks  after :  and  there  was  a  Pcrfon 
of  Quality  with  him  in  the  Coach  ;  I  think  it  was 
Sir  MUes  IFharton.  And  he  afking  for  him,  they 
gave  him  an  account,  that  they  had  not  heard  from 
him  fince  he  went  •,  which  was  then  three  Weeks 
after  he  was  gone.     And  I  remember  well,  he  did 


not  come  to  Town  again  till  a  Fortnight  before  71/.- 
chaelmas. 

L.  C.  y.  How  can  you  tell  that? 

Mrs.  Buddie.  My  Lord,  I  can  tell  it  very  well : 
For  I  was  almoft  every  Night  in  the  Room  where 
he  ufed  to  lie  ;  and  there  lay  a  Gentlewoman  there, 
that  I  knew. 

L.  C.  y.  What  was  her  Name? 

Mrs.  Buddie.  Mrs.  Eaglejlon. 

L.  C.  y.  How  come  flae  to  lie  there  ?  ■ 

Mrs.  Buddie.  Her  Maid  fell  fick,  and  ftie  chang'd 
her  own  Chamber,  and  lay  there  all  the  time  he  was 
out  of  Town. 

Oates.  My  Lord,  is  this  good  Evidence  ? 

L.  C.  y.  Ay,  why  not  ? 

Oates.  My  Lord,  I  think  fhe  contradifts  the  o- 
ther  Witnefs :  For  flie  fays  he  lay  out  two  Nights. 

L.  C.  y.  No,  there  you  are  miftaken  too.  But 
I  tell  you  what  I  did  obferve  before.  Mrs.  Anne 
Ireland  fwore,  that  they  did  ftay  all  night ;  but 
Mr.  Ireland  refufed  to  ftay  there,  but  would  go 
home,  becaufe  he  was  to  go  his  Journey  on  Satur- 
day. Then  this  Woman  comes  ;  and  fhe  faid  at 
firft,  that  he  went  out  of  Town  on  the  TVednefdasy 
and  ftaid  out  all  Night,  and  lay  at  home  but  two 
Nights,  and  then  went  away.  But  now  when  I  put 
her  in  mind  to  take  care  what  ftie  faid,  fhe  fwears, 
fhe  is  fure  the  Sifter  lay  out,  but  fhe  is  not  fure  of 
Ireland's  lying  out.  But  flie  is  pofitive  he  went  a- 
way  on  Saturday  the  3d  of  Auguft,  and  return'd 
not  till  a  Fortnight  before  Michaelmas, 

Oates.  My  Lord,  I  humbly  conceive,  fhe  having 
once  fworn  falfe 

L.  C.  y.  Ay,  but  fhe  immediately  recolle<5led 
her  felf. 

Oates.  By  what  Token  does  Ihe  remember  it  to 
be  the  3d  of  Auguft  ? 

L.  C.  y.  She  faid  before,  it  was  the  Saturday  af- 
ter St.  Ignatius's  Day,  which  was  on  a  PVednefda^^ 
the  laft  Day  of  yuly  •,  and  he  went  then  out  of 
Town.     She  call'd  it  by  the  Name  of  Recreation. 

Oates.  Was  it  the  Saturday  after  St.  Ignatius's 
Day? 

Mrs.  Buddie.  Yes,  it  was :  And  I  had  not  re- 
member'd  it,  but  that  it  was  upon  that  Holiday. 

Oates.  This  is  a  Roman  Catholick,  I  fuppofe,  my 
Lord. 

L.C.y.  I  cannot  tell.  What  Religion  are  you  of? 

Mrs.  Buddie.  I  am  a  Roman  Catholick,  my  Lord. 
Mr.  yennifon  knows  what  I  lay  to  be  true. 

Oates.  Were  you  a  Witnefs  in  any  of  the  Trials 
at  the  Old-Bailey  ? 

Mrs.  Buddie.  I  was  in  the  Court,  but  was  not 
call'd. 

Mr.  Sol.  Gen.  What  fiy  you,  Mrs.  ^eino  ?  When 
did  Mr.  Ireland  go  out  of  Town  ? 

Mrs.  ^lu'ino.  I  muft  fay  the  fame;  it  was  tlic  3d 
Day  of  Auguft,  on  a  Saturday. 

L.  C.  y.  How  do  you  know  that  it  was  on  a  Sa- 
turday the  3d  of  Auguft-  ? 

Mrs.  l^iino.  By  the  fame  Reafon  that  fliefpeaks. 
I  mark'd  that  other  Day  he  went  out  of  Town  ; 
and  he  came  again,  and  his  Mother  ftaid  there  that 
Night :  And  he  went  on  Saturday  Morning  out  of 
Town.  I  know  it  very  well ;  for  my  Husband  was 
his  Taylor,  and  he  had  fomewhat  to  alter  in  liis 
Clothes ;  and  I  brought  it  immediately  after  it  was 
done. 

L.  C.  y.  Are  you  fure  he  went  out  of  Town  that 
Day  ? 

Mrs.  ^lino.  He  went  out  of  the  Houfe,  and  as 
I  take  it,  went  out  of  Town  ? 
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L.  C.  J.  Did  he  f;iy,  he  was  to  go  out  of  Town  ? 

Mrs.  ^ino.  He  had  his  Boots  on ;  and  took 
HoHe  at  the  Bull-Inn  in  Drurj-lane. 

L.  C,  J.    How  do  you  know  it  ? 

Mrs.  ^lino.  Becaule  his  Servant  that  was  there 
hasteflified  ic. 

Mr.  At.  Gen.  Now  fwear  my  Lord  Jfion.  [JVhuh 
was  done.]  We'll  bring  Ireland  now  upon  the  3d 
of  Jiigiijt  at  Niglit,  to  my  Lord  JJlon's  Houfe  at 
Standen. 

Mr.  Sol.  Gen.  Pray  will  your  Lordlhip  give  my 
Lord  and  the  Jury  an  account,  when  Mr.  Ireland 
came  to  your  Houfc,  and  how  fivr  he  travelled 
with  you  afterwards  ? 

Lord  JJlon.  My  Lord,  being  in  Town,  I  was 
fpoke  to,  and  defired,  that  Mr.  Ireland  might  have 
the  Opportunity  of  going  in  my  Company  down 
into  StdffordflAre  ;  which  I  confented  to.  I  went 
out  of  Town,  as  I  remember,  the  latter  end  of 
July  1678,  and  this  fame  Mr. /r^/(jW  came  to  me 
at  my  Houfe  in  Hertfordjhire  at  Standen,  upon  the 
3d  of  Augujl  at  Night. 

L.  C.  J.  What  Day  of  the  Week  was  that,  my 
Lord? 

Lord  JJlon.  As  I  remember,  it  was  Saturday, 
and  in  the  Evening. 

L.  C.  7.  How  long  did  he  flay  with  your  Lord- 
fliip? 

Lord  JJlon.  My  Lord,  I  ftaid  till  Monday  at 
Standen  ;  and  upon  Monday  he  went  in  my  Com- 
pany to  St.  Albans,  which  was  the  5th  of  Auguji. 

Mr.  At.  Gen.  Whither  then  did  you  go,  my 
Lord.? 

Lord  AJlon.  There  I  met  with  my  Brother  and 
Sifter  Southcoat. 

L.  C.  J.  Sir  John  Southcoat  you  mean,  my  Lord. 

Lord.^o«.  Yes,  my  Lord.  And  thence,  in 
four  Days    we  went  to  my  Houfe  at  I'ixhall. 

L.  C.J.  Did  Mr.  Ireland  travel  with  you  all  the 
way  ? 

\-'OX^  AJlon.  I  cannot  charge  my  Memory,  my 
Lord,  that  he  did,  fo  as  particularly  to  fwear  it : 
But  there  he  came  into  my  Company  fometimes  at 
Tixhall ;  but  I  cannot  tell  the  particular  Days  : 
Nor  could  I  fpeak  pofitively  to  thole  thmgs  that  I 
have  fpoke  to  now,  but  that  I  find  in  my  Note- 
Book,  that  at  that  time  he  did  come  to  my  Houfe 
at  Standen,  and  did  go  with  me  to  St.  Albans. 

Mr.  At.  Gen.  Pray,  my  Lord,  did  he  go  that 
Journey  to  Tixhall  along  with  you  ? 

hord  Afion.  I  cannot  fay  pofitively  that,  Mr. 
Attorney  ;  but  I  have  a  general  Notion  that  he  did. 
Nor  could  I  teftify  this  fo  pofitively,  I  fay,  but 
by  Notes  that  I  have  of  things  at  that  lime :  Where 
I  have  only  writ  down  thefe  things  concerning  Mr, 
Ireland,  that  he  came  the  3d  of  Auguft  to  my 
J^oufe  at  Standen :  That  on  Monday  we  went  to- 
gether to  St.  Albans ;  and  there  met  us  Sir  John 
Southcoat,  and  my  Sifter  his  Wife  ;  and  thence  I 
"(vent  to  Tixhall  ;  and  there  I  arriv'd  the  8  th  of 
Auguji,  which  was  Thurfday. 

L.  C.  J.  My  Lord,  I  afk  you  this  Queftion ; 
you  fay,  you  have  a  general  Apprehenfion,  that 
he  did  go  with  you  to  Tixhall :  Pray,  did  he  come 
with  you  to  Standen  for  that  purpofe,  to  go  with 
you  to  Tixhall? 

Lord  AJlon.  I  had  no  bufinefs  with  him  at  all ; 
but  he  defired  the  opportunity  to  go  down  in  my 
Company  into  Stafford/hire. 

L.  C.  J.  Pray,  my  Lord,  do  you  remember 
you  faw  him  within  four  or  five  Days  after  ztTiX' 
kail  ? 
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Lord  A flon.  To  name  particular  Days,  I  cannot; 
but  that  I  faw  him  fcveral  Days  at  Tixhall,  I  am 
fure. 

Oates.  My  Lord,  you  fxy  xhu  Sir  John  Southcoat 
went  with  you  to  Tixh^dl. 

Lord  Alton.  Yes,  he  did  fo. 

Oates.  My  Lord,  I  would  afk  tjv.s  Nobleman, 
whether  he  was  at  the  Trial  of  the  five  Jefuits  ? 
or  the  Trial  of  Ireland  f 

Lord  Alton.  No,  my  Lord,  I  v/as  not. 

Oatrs.  Then  I  would  afk  my  Lord,  if  he  fa-v  Mr. 
Ireland  executed  ? 

Lord  Ajlon.  No,  I  did  not. 

Oatcs.  Then  I  would  afk  him  this  Queftion ; 
whether  the  Ireland  that  was  executed  be  the  fame 
Ireland  he  fpeaks  of? 

L,or^  AJlon.  Amongftthofe  that  knew  him  well, 
I  have  been  told  it  was  the  fame. 

Oates.  That  is  but  Hear-fay,  my  Lord  ;  he  does 
not  fpeak  of  his  own  Knowledge. 

L.  C.  J.  For  that  matter,  I  fuppofe,  you'll  pro- 
duce fome  other  Ireland,  Mr.  Oates,  if  it  was  not 
the  fame. 

Mr.  y/t.  Gen.  Was  it  this  Mrs.  Ireland's  Brother, 
that  was  here  a  Witnefs  now  ? 

Lord  AJlon.  He  was  fo  reputed,  and  fo  looked 
upon. 

L.  C.  J.  That  is  all  one.  If  any  body  fhould 
afk  me,  if  you  were  the  fame  Mr.  Oates  that  was  at 
St.Omers  ;  I  fhould  fay,  I  heard  fo;  and  it  would 
be  very  good  Evidence,  unlefs  fome  one  elfe  were 
produc'd. 

Oates.  My  Lord,  I  fubmit ;  I  will  be  direfted  by 
the  Court  in  any  thing  that  is  fair,  and  not  injurious 
to  my  Defence. 

L.  C.  J.  We  will  not  diredt  you  in  any  thing 
that's  foul,  but  pray  keep  to  thofe  Queftions  that 
are  pertinent. 

Oates.  Are  you  fure  Ireland  went  the  whole  Jour- 
ney with  you,  my  Lord  ? 

Lord  AJlon.  I  did  anfwer  that ;  I  have  but  a 
general  Notion  of  it,  he  came  to  me  for  that  purpofe. 

Oates.  Then  my  Lord  is  not  pofitive  he  went 
with  him  into  Staffordjhire. 

L.  C.  J.  No,  he  is  not  ;  but  I  would  afk  you 
this  Queftion.  My  Lord  AJion,  do  you  believe  he 
went  with  you  to  Tixhall  ? 

Lord  AJlon.  I  make  no  doubt  of  it,  I  would 
pawn  all  1  have  in  the  World  upon  it ;  only  I  can- 
not fwear  it,  becaufe  I  have  it  not  in  my  Notes,  as 
I  have  thofe  two  other  Days. 

Mr.  Juft.  JVithins.  Do  you  like  him  the  worfe, 
becaufe  he  is  cautious,  Mr.  Oates  ? 

Oates.  No,  Sir,  I  do  not.  But  pray,  my  Lord, 
afk  him,  becaufe  it  is  a  Queftion  here  about  a 
point  of  Time  -,  whether  he  remembers,  that  within 
eight  or  ten  Days,  he  faw  Ireland  at  Tixhall  ? 

Lord  AJlon.  I  cannot  fay  any  thing  as  to  that. 

Mr.  At.  Gen.  Swear  Sir  Edward  Southcoat. 

[JVhich  -was  done. 

L.  C.  J.  1  thought  you  had  called  him  Sir  John 
Southcoat. 

Mr.  At.  Gen.  Sir  John  is  fick,  and  cannot  be 
here, 

Oates.  I  fuppofe  my  Lord  Apn  is  a  Roman  Ca- 
tholick  ? 

L.  C.  J.  Ay,  that  all  the  World  knows  very 
well :  but  I  tell  you  what,  Mr.  Ojtes,  I  obferve, 
he  is  not  fo  eafy  in  giving  his  Oath  ;  nay,  he  is 
wonderful  cautious  in  hvearing  :  I  fpeal-i  it  ror  his 
Commendation,  not  as  his  Fault,  he  is  not  very 
forward  at  fwearing. 

L  2  Mr, 
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Mr.  Juft.  IVithins.  Well,  what  do  you  afk  this 
Gentleman,  Mr.  JUorney  ? 

Mr.  At.  Gen-  We  defire  Sir  Edward  Southcoat 
would  give  an  account,  whether  he  met  Mr.  Ireland 
at  my  Lord  Afion's  ?     And  when  ? 

Sir  Ed-w.  Soutkoat.  I  was  with  my  Lord  AJlon  in 
his  Company, 

L.  C.J.  When  was  that.  Sir  ? 
Sir  Edv.  Soiithcoat.  The  4th  of  Augufi  I  faw  Mr. 
Ireland  at  my  Lord  Afion's. 

L.  C.  J.  Was  it  the  fame  Ireland,  that  was  af- 
terwards tried  and  executed  ? 

Sir  Edw.  Southcoat,  It  was  the  fame  Ireland  that 
v»s  commonly  reported ;  1  did  not  fee  him  exe- 
cuted, 

Mr.  At.  Gen.  Was  it  the  fame  that  was  reputed 
to  be  this  old  Gentlewoman's  Son  ? 
S\T  Edw.  Southcoat.  Yes,  it  was. 
L.  C.  J.  Pray,  Sir,  go  on  with  your  Evidence. 
Sir  Edw.  Southcoat.   \J^n  Monday  we  began  our 
Tourney  to  Tixhall,    and  went  that  Night  to  St. 
Albans,  where  we  met  my  Father  and  Mother,  and 
thence  we  continued  on  our  Journey  the  next  Day. 

L.  C.  J.  Was  he  with  you  there  that  Day  you 
went  to  St.  Albans  ? 

Sit  Edw.  Southcoat.  He  was  with  us,  I  remember 
very  particularly.  It  was  hot  Weather,  and  my 
Lord  Ajlon  invited  him  into  the  Coach  •,  for  before 
he  was  riding  by  the  Coach-fide,  and  there  I  re- 
member a  particular  Dlfcourfe  that  he  and  my  Lord 
Afton  had  -,  from  tlience  we  went  on  to  Northampoti, 
and  came  there  Tii  /day  Night. 

L.  C.  y.  Was  Ireland  vf'ith  you  there  ? 
Sir  Edw.  Sonibcoat.  Ireland  was  with  us  there. 
Oates.  My  Lord,  I  did  not  well  obferve  what 
this  Gentleman  faid. 

L.  C.  J.  Pray  mind  your  Bufinefs  your  felf,  he 
fpeaks  plain  enough  ;  go  on.  Sir. 

Sir  Edw.  Southcoat.  Mr.  Ireland  was  with  us,  I 
fay  my  Lord,  all  the  Journey  ;  and  I  do  remem- 
ber it  particularly  by  a  pretty  Horfe  Mr.  Ireland 
Tode  upon  •,  and  I  had  a  Difpute  with  my  Coufin, 
who  fhould  buy  him  :  I  took  particular  notice  every 
day  of  him,  as  he  rode  by  the  Coach,  and  conver- 
fed  with  him  every  Night  in  the  Inn.  We  went,  I 
fay,  from  St.  Albans  to  Northampton  on  the  Tuefday; 
from  Northampton  we  went  to  Coventry  on  the 
Wednefda  ,  and  from  thence  to  my  Lord  AJton's,  at 
J'ixhall,  on  the  Thurfday. 

L.  C.  y.  Come,  let  us  go  by  degrees.  Was  Mr. 
Ireland  with  you,  when  you  went  from  my  Lord 
AJlon'^  at  Standen  to  St.  Albans  ? 
Sir  Edw.  Southcoat.  Yes,  he  was. 
L.  C.  y.  You  Hiy  it  was  a  hot  Day,  when  you  fet 
out ;  and  my  Lord  Ajhn  did  invite  him  into  the 
Coach. 

Sir  Edw.  Southcoat.  Yes,  my  Lord,  he  came 
into  the  Coach  on  Monday,  which  was  the  firfl: 
Day  we  fet  out ;  and  came  that  Night  to  St, 
Albans. 

L.  C.  y.  You  lay  there  that  Night  ? 
Sir  Edw.  Southcoat.  Yes,  my  Lord, 
L.  C.  y.  Where  did  you  lie  there  ? 
Sir  Edw.  Southcoat.    At  the  great  Inn,  at    the 
Bull. 

L.  C.  y.  Ay,  that  is  the  great  Inn. 
Sir  Edw.   Southcoat.  The  next  Night,  my  Lord, 
we  came  to  Northampton. 

L.  C.  y.  Where  did  you  lie  there  ? 
Sir  Edw.  Southcoat.  We  lay  at    the  Sign  of  the 
George  ;  it  was  Sir  lVdlia?n  Fanner's  Houfe,    but 
made  ufe  of  for  an  Inn,   becaufc  che  Town  was 
burnt  down. 


L.  C.  y.  Was  Mr.  Ireland  with    you    all  that 
day  ? 

Sir  Edw.  Southcoat.    He   rode    with  us  all    the 
day. 

L.  C.  y.   And  you  took  notice  of  it,  becaufe  of 
his  Horfe,  you  fay  ? 

Sir  Edw.  Southcoat.  Yes,  he  had  a  very  pretty 
Horfe,  my  Lord  ;  and  my  Brother  bought  the 
Horfe  of  him,  after  we  came  back  again. 
L.  C.  y.  Whither  went  ye  the  next  day  ? 
Sir  Edw.  Southcoat.  The  next  Night  we  lay  at 
the  Bull  in  Coventry,  and  from  thence  on  Tburf- 
day,   we  arrived  at  my  Lord  AJion'sat  Tixhall. 

Mr,  At. Gen.  My  Lord,  the  Jury  defires  to  know 
what  he  fays  ?     For  they  have  not  heard  it. 

L.  C.  y.  He  fays,  Mr.  Ireland  went  with  my 
Lord    Afton  in  the  Coach,  it  being  a  hot  Day,  oa 
Monday  the  5th  of  Augujl,  from  Standen,  my  Lord 
AJlon's  Houie  in  Hertjordjhire,  to  St.  Albans,  and  lay- 
there  at   the  Bull  Inn  that  Night ;  that  he  went 
the  next  day,  which  was  Tuefday,  the  6th  of  Au- 
gujl, with   them  to  Northampton.     That  he  rode 
upon  a  pretty  Horfe,  which  makes  him  remember 
it  particularly  •,    and  that  there  was  a  Difpute  on 
the  Road,  who   fhould  buy  him;  and  when  they 
came    back,  his  Brother  bought  him.     He  fays, 
they  lay  on  Tuefday  Night  at  Northampton,  at  the 
George,  which  was  a  Gentleman's  Houfe,   which 
was  turned  into  an  Inn,  becaufe  of  the  Fire  :  That: 
he  wentwith  them  the  next  day  to  Coventry,  which 
was  JVednefday  the  jth  of  Augujl,  and  lay  with  them 
that  Night  at  the  Bull  in  Coventry ;  and  the  next 
day,  which  was  'Thurfday  the  8/^,  they  came,  and 
Ireland  with  them,  to  my  Lord  AJton's,  Houfe  at 
tixhall  in  StaffordJhire. 

Mr.  At.  Gen.  Pray  Sir  Edward  Southcoat,  how 
long  did  he  ftay  with  you  at  Tixhall^  at  my  Lord 
Jfton's,  ? 

Sir  Edw.  Southcoat.  He  flaid  with  us  there 
till  the  Tuefday  after  •,  and  then  we  began  our 
Journey  from  my  Lord  Afton' s,  Houfe  in  Ttxhall 
into  JVales,  to  St.  Whiifred's.  Well. 

L.  C.  y.  That  isHoly-TVeU,  you  mean. 
Sir  Edw.  Southcoat.  Yes,  my  Lord. 
L.  C.  y.  You  fay  he  ftaid  all  Friday,  Saturday^ 
Sunday,  Monday,    and  till  Tuejday  after  you  came 
to  my  Lord  AJlon's  at  'Tixhall  ? 

Sir  Edw.  Southcoat.  Yes,  my  Lord,  he  did  fo. 
Mr.  At.  Gen.  So  then,  my  Lord,  we  are  gotten 
to  Tuefday  the  iph  oi  Augujl,  which  is  paftthe 
time  of  the  Perjury,  that  is  laid  fecond  in  the  In- 
diftment  -,  but  in  point  of  Time,  is  the  firft  that 
happened,  for  he  fwore  that  Ireland  took  his  leave 
of  them,  and  others  here  in  Town,  between  the 
?,th  and  iith  of  Augujl  ? 

Mr.  Sol.  Gen.  Where  did  you  go  on  Tuefday^  Sir  ? 
S\r  Edw, Southcoat.  Tovia.rds  fFales. 
Mr.  yon'es.  Was  he  at  Tixhall  the  i2tb  oi:  Au- 
gujl ? 

L.C.  y.  He  fays,  he  was  till  Tuefday  the  iZtL 
Pray  let  us  not  have  the  fame  Queftions  repeated 
over  and  over  again. 

Mr.  Sol.  Gen.  Where  did  you  go  on  Tuefday 
Night  ? 

Sir  Edw.  Southcoat.  We  went  to  Nantwicb,  and 
lay  at  the  Holy  La?nb  there. 

L.  C.  y.  Where  were  you  the  next  Night  ? 
Sis  Edw.  Southcoat.  The  next  day  we   reached 
to  St.  IVinlfred's  Well. 

L.  C.  y.  Where  did  you  lie  tlicre  I 
Sir  Edw.  Southcoat.  At  the   Star,  winch  is   th?. 
great  Inn  there. 

L.Cy.  Icisfo.  Mx^ 
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Mr.  Jt.  Gen.  Was  Mr.  Irelatid  there  with  you  ? 
Sir  Eiiw.  Soulhcoal.  Yes,  he  was. 
Mr.  At.  Gen.  Whitlie   did  ye  go  then  ? 
Sir  Eihv.  Soulhcoat.     We  ftaid  not  but  one  Day 
at  HolyVVAl ;   for  we  arrived  there  pretty  late  at 
Night,  aiad  all  the  Morning  we  fpcnt  there,  and 
went  away  ir^the  Afternoon,  and  came  that  Even- 
ing  to  Chcflcr,  and  lay  there  only  one  Night,  and 
came  the  next  Day  to  Tixhall  again. 

Mr.  At.  Gen.  Which  was  Friday  the  1 6lb  of 
Augujl. 

Mr.  Sol.  Gen.  Pray,  my  Lord,  be  plealed  to  afk 
him,  whether  this  Gentleman,  Mr.  Ireland^  was 
with  them  all  the  while,  in  this  Journey  to  Holy- 
Well? 

Sir  Edw.  Soulhcoat.  Every  Day  particularly  ;  I 
remember  it  very  perfeftly. 

Mr.  At.  Gen.  After  he  came  to  Tixhall  again,  Row 
long  did  he  tarry  there? 

Sir  Edw.  Soulhcoat.  That  I  cannot  fo  well  fay.    I 
do  remember  truly,  but  he  was  afterwards  at  my 
Lord  Ajlon^s,  at  Tixhall,  I  remember  fome  fcam- 
bling  Days ;  but  I  cannot  fix  upon  only  two. 
L.  C.  J.  Which  are  they  ? 

Sir  Edw.  Soutbcoat.  I  cannot  tell  what  Day  of 
the  Month  it  was,  or  what  Day  of  the  W^eek-, 
but  one  Day  that  I  remember  him  there,  was  Mr. 
Chetwind'%  Race  with  Sir  Henry  Goiigh  j  and  one 
Other  Day. 

L.  C.  J.  When  was  that  Horfe-Race  } 
Sir  Edw.  Soulhcoat.  My  Lord,  I  cannot  tell  what 
Day  of  the  Month  it  was. 

Mr.  Al.  Gen.  When  v/as  the  other  time  you  fpeak 
cf? 

Sir  Edw.  Soutbcoat.  I  remember  him  there  one 
^bur/day  upon  the  Botvlirig-green  at  Tixhall,  where 
there  was  a  particular  Company, 

Mr.  Sol.  Gen.  My  Lord,  we  defire  to  know, 
when  his  Brother  did  buy  the  Horfe  of  Mr.  Ireland. 
Sir  Edw.  Soutbcoat.  When  we  came  back ; 
for  he  came  home  with  us  from  my  Lord  A/ion's, 
and  we  began  our  Journey,  the  ^th  or  lolb  ofSep- 
iemher.)  from  Tixhall  to  Kiiigfton  ;  and  when  we 
arriv'd  at  my  Father's  Houfe,  my  Brother  bought 
the  Horfe  of  him. 

L.  C.  J.  Did  you  come  home  back  again  with 
Mr.  Ireland,  do  you  fay  ? 

Sir  Edw,  Soutbcoat.  Yes,  my  Lord,  we  did. 
L.  C.  J.  When  did  you  fet  out  from  Tixhall  ? 
Sir  Edw.  Soutbcoat.  The  ninth  of  September,  my 
Lord,  I  think  it  was  -,  I  am  fure,  it  was  upon  a 
Monday,  the  gth  or  loth. 

L.  C.  J.  When  did  you  come  home  ? 
Sir  Edw.  Soulhcoat,  We  were  four  Days  on  our 
Journey. 

L.  C.  J.  And  did  you  come  ftraight  to  London  ? 
Sir  Edw.  Soutbcoat.  No,  we  went  to  my  Father's 
Houfe  in  Surrey. 

L.  C.  J,  Which  way  did  you  come  ? 
Sir  Edw.  Soutbcoat,  The  firft  Night  we  came  to 
the  Bull  in  Coventry ;  and  from  thence,  the  next 
Night,  we  went  to  the  Altar  Stone  at  Banhury  ;  and 
from  Banbury,  we  came  the  third  Day  to  Agmon- 
dijhman  (I  think,  it  is  called)  a  little  Town  in  Buc- 
kinghamfiire :  And  from  thence  the  fourth  Day,  to 
my  Father's  Houfe,  by  Kingfton  in  Surrey. 

Mr.  At.  Gen.  And  then  Ireland  fold  his  Brother 
his  Horfe. 

L.  C.  J.  How   long   was   he  at  your  Father's 
Houfe  in  Surrey,  Sir  Edward  ? 

Sir  Edw.  Soutbcoat.  My  Lord,  we  came  on  the 
fhurfday  ;  and  as  I  take  it,  he  went  on  the  Satttr- 


day  to  London.  My  Brother  after  he  had  bought 
his  Horfe,  lent  him  the  Horfe  to  Town  ;  and  Prnt 
a  Man  with  him,  to  bring  ic  back  again, 

Mr.  At.  Gen.  That  Saturday^  my  Lord,  makes 
it  come  juft  to  the  Fourteenth  oi'  September ;  and 
is  the  very  Day  Fortnight  hdora  Mi-  harlmas-das. 

Gates.  My  Lord,  I  defire  to  afk  this  Gentjeman, 
whether  he  faw  Ireland  all  Auguft,  an-i  till  the 
Fourteenth  of  September  in  Staffordjhlre,  jjid  elfe- 
where  .''     And,  howflon^'m St affordjhir::  ? 

Sir  Edw.  Soutbcoat.  I  cannot  iay,  as  to  any  par- 
ticular Days  of  the  Months,  after  our  coming  fron^ 
Holy-Well,  till  our  coming  from  Tixhall  to  London. 
L.  C.  J.  Marry,  if  he  did,  he  would  contradjdt 
what  he  had  faid  before :  For  from  the  time  of 
coming  irom.  Holy -Well,  to  the  time  of  coming  back 
to  London,  he  could  tell  but  of  two  Days,  and 
thofe  uncertain  :  For  he  remembers  not  by  the 
Times,  but  by  other  particular  Circumfl:ances. 

Oates.  Pray,  my  Lord,  be  pleafed  to  afk  him 
this  Qucftion,  When  was  the  firft  Day  he  faw  him 
in  September  ? 

Sir  Edw.  Soulhcoat.  Truly,  my  Lord,  I  remem- 
ber not  any  Day  before  we  began  our  Journey- 
home  ? 

Mr.  At.  Gen.  But,  my  Lord,  this  is  his  Tefti- 
mony  :  He  was  in  his  Company  till  the  fixteenth 
of  Auguft.  It  is  true,  there  were  other  times  that 
he  faw  him  at  Tixhall ;  but  he  cannot  particularly 
fpeak  unto  them :  But  by  and  by,  we  iliall  go  on 
to  every  Day,  and  prove  particularly  where  he 
was. 

Oates.  My  Lord,  I  defire  to  know.   Was  Sir 
£iiw.  5(?«/y&(ro^^at-theTriaIof  Ireland  a  W^itnefs, 
or  no? 
Sir  Edw.  Soulhcoat.  No,  I  was  not,  my  Lord. 
Oates,  Were  you  at  Whilebread's  Trial,  Sir  ? 
Sir  Edw.  Soulhcoat.   Yes,   I  was,    and  gave  the 
fame  Evidence  I  give  now. 

Mr. Sol.  Gen.  Then  fwear   Mr.  John  Soutbcoat. 

[Which  was  done. 
Mr.  At.  Cen.  This     is   Sir    Edward  Soutbcoat'^ 
Brother,   my  Lord. 

L,  C.  J,  What,  he  that  bought  the  Horfe  ? 
Mr.  John  Soutbcoat.    Yes,  my   Lord,  I   bought 
the  Horfe  of  Mr.  Ireland. 

L.  C.  y.  Well,  what  do  you  alk  him  ? 
Mr.  At.  Gen.    Pray,  Sir,   When  did  you  meet 
Mr.  Ireland  m  Auguft  1678  ?     And  where  ? 

Mr.  John  Soutbcoat.  My  Lord,  I  met  with  Mr, 
Ireland,  upon  Monday  the  Fifi;h  of  Augujl,  at  the 
Bull-hm  in  St.  Albans,  with  my  Lord  Afton  :  I  came 
thither  that  day  with  my  Father  and  Mother. 
And  the  next  day  we  went  to  Northampton  ;  and 
there  we  inn'd  at  the  Sign  of  the  George,  Sir  Wil- 
liam Farmer's  Houfe  ;  which  is  an  Houfe  in  the 
Road,  us'd  for  an  Inn  fince  the  Town  was  burnt : 
And  I  converfed  with  him  every  day,  in  our 
Journey,  And  from  thence,  the  next  day,  we 
went  to  Coventry,  to  the  Bull-Inn  there  -,  and  from 
thence,  to  my  Lord  Afton's  (on  Tlmrfday  Night) 
at  Tixhall:  There  we  ftaid  all  Friday,  Saturday y 
Sunday,  and  Monday.  Mr.  Ireland  was  there  -,  I 
was  with  him  all  the  while.  And  then  upon 
Tuefday  we  fet  out  for  Holy-Well  in  Flintjhire  i 
and  went  that  Night  to  Nantwich,  to  the  Lamb 
there.  And  the  next  day  we  went  tlirough  Chefter 
to  Holy-Well:  We  ftaid  that  Night  at  Holy- 
Well  ;  and  the  next  day  came  back  again  to- 
wards Noon,  to  Chefter  ;  and  there  lay  tliat  Night : 
And  then  the  next  Night,  which  was  Friday,  we 
came  back  again  to  Tixhall. 
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Tixhall :  And  I  rode  by,  in  Mr.  Irelana\  Com- 
pany ;  and  came  acquainted  with  him  that  Day. 
That  Night  we  came  to  Northampton  ;  and  there 
we  inn'd  at  a  Stone-Houfe,  that  was  ufed  for  the 


L.  C.  J.  Was  Mr.  Ireland  with  you  both  thofe 
Journeys,  all  the  while? 

Mr.  John  Southcoat.  Yes,  my  Lord,  he  was ;  I 
did  fee  iiim,  and  rode  with  him  every  Day. 

L.  C.  J.  Pray,  Sir,  how  long  were  you  at  Tix- 
hall, after  you  came  from  Holy-lVell  ? 

Mr.  John  Southcoat.  We  ftaid  there  till  we  came 
away  for  good  and  all. 

L.  C/J.  Was  Mr.  Ireland  with  you  all  that 
time  ? 

Mr.  John  Southcoat.  No,  he  was  not. 
Mr.  At.  Gen.  Do  you  remember,  that  Mr.  Ire- 
land came  to  Tixhall  the  Ninth  of  September  ;  and 
came  along  home  with  you,  when  you  came  ? 

Mr.  John  Southcoat.  Yes,  I  do  remember  it  very 
well. 

L.  C.  J.  What  Day  did  you  come  home.  Sir  ? 
Mr.  John  Southcoat.    We  came  home  in   four 
Days. 

Mr.  Sol.  Gen.  When  did  he  leave  you  ? 
Mr.  John  Southcoat.  We  came  home  upon  Thurf- 
daji  and  lie  went  to  London  on  Saturdiy. 

L.  C.  J.  Pray,  Sir,  can  you  recollefl  when  you 
did  iirfi  fee  him  again  at  Tixhall,  after  you  came 
from  Holy-Well? 

Mr.  John  Southcoat.  My  Lord,  I  cannot  tell  par- 
ticularly any  Day,  till  the  Day  we  came  away. 

L.  C.  J.  Do  you  remember  the  Horfe-Match 
between  Mr.  Chetwind  and  Sir  Henry  Gough  ? 

Mr.  John  Southcoat.  I  was  there,  my  Lord  ;  but 
I  do  not  remember  Mr.  Ireland  was  there. 

L.  C.  J.  How  long  did  he  ftay  at  your  Father's 
Houfe  in  Surrey,  Sir? 

Mr.  John  Southcoat.  Two  Days,  my  Lord. 
Mr.  Sol.  Gen.   You  lent  him  your   Horfe  you 
bought  of  him,  I  think,  Sir  ? 

Mr.  John  Southcoat.  Yes,  up  to  London,  I  did ; 
and  I  fent  my  Man  with  him,  to  bring  him  back 
again. 

Mr.  At.  Gen.  Has  Mr.  Oates  any  Queftions  to 
afk  this  Gentleman  ? 

Oates.  My  Lord,  I  defire  to  afk  Mr.  Southcoat, 
whether  or  no  he  is  fure,  that  Ireland  was  in  his 
Company  from  the  Fifth  of  Auguft  to  the  Six- 
teenth ? 

Mr.  John  Southcoat.  Yes,  every  day,  I  am  fure 
of  it ;  I  rem.ember  it  very  well. 

Oates.  Pray,  my  Lord,  afk  him.  Whether  or  no 
he  teltified  this  that  he  now  fwears,  at  Ireland's 
Trial  ? 

Mr.  John  Southcoat.  My  Lord,  I  was  not  at  Ire- 
land's Trial. 

Oates.  Then  I  defire  to  afk  him,  Whether  or 
no  he  did  teflify  this  at  the  five  Jefuits  Trial  ? 

Mr.  John  Southcoat.  No  i  I  was  not  fent  for  to 
any  of  the  Trials. 

L.  C.  J.  I  am  forry  you  were  not.  Sir  :  'Twas 
pity  you  were  not  there.  It  might  have  faved 
fome  innocent  Blood. 

Mr.  At.  Gen.  Now  fwear  Harrifon. 

[IVhich  was  done. 
Mr.  Sol.  Gen.  Pray,  will  you  give  an  Account 
when  you  faw  Ireland,  and  where  ? 

Harrifon.  In  the  Year  of  our  Lord  1678,  my 
Mailer,  Sir  John  Southcoat,  went  with  my  Lady, 
on  Monday  the  Fifth  oi  Auguft,  to  St.  Albans  ;  and 
we  came  with  a  Coach  and  four  Horfes :  For  my 
Mafter  had  an  old  Servant,  that  had  a  Pair  of 
Horfes,  which  my  Mafter  made  ufc  of.  And 
there  we  met  my  Lord  /Ifton,  in  the  Company 
of  Mr.  Ireland.  And  the  next  Morning,  my  Lord 
Aft  on  went  with  my  Mailer  and  Lady  towards 
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Inn,  the  Town  being  burnt  before.  The  next 
Night  we  went  to  Coventry  ;  and  on  Thurfday  we 
came  to  Tixhall:  There  we  ftaid  till  Turfday. 
After  we  went  to  Holy-Well ;  and  the  Tuefday  Night 
we  lay  at  Nanlivich :  A^nd  thence  we  went  to  Holy- 
Well,  and  ftaid  there  on  Wedneftiay  Night :  And 
on  Tburfday  we  came  to  Weft-Cbefter-;  and  I  parted 
with  liim  upon  the  Friday  at  Weft-Chefter. 

Mr.  At.  Gen.  Pray,  did  you  know  this  Ireland  ? 
Was  it  he  that  was  tried  and  executed  ? 
Harrifon.  I  was  at  Mr.  Ireland'^  Trial. 
L.  C.  J.  Was  it  the  fame  Man  that  was  tried? 
Harrfon.  My  Lord,    I   faw  him  at  Jiis  Trial, 
the  Hair  of  his  Face  was   grown,    and   he    was 
a  little  difordered  ;  he  did  not  look  fo  well,    be- 
caufe  he  was  not  fo  well  drefs'd  ;  but  it  was  the 
fame  Man,  my  Lord. 

Mr.  Sol.  Gen.  Before  this  Man  goes,  we  have 
more  Queftions  to  afk  him  :  When  did  you  fee 
him  again,  after  you  left  him  m  Chfter  you 
fay? 

Harrifon.  I  faw  him  feveral  times  at  Tixhall ; 
I  faw  him  at  the  Bowling-green  upon  a  Tburfday  ; 
and  I  faw  him  when  the  Horfe-Race  was  be- 
tween Mr.  Chetwind  and  Sir  Henry  Gough  :  I  can- 
not tell  what  Day  it  was  -,  for  I  had  no  reafon 
to  keep  an  account  of  the  particular  Days  at  that 
time. 

Mr.  At.  Gen.  Did  you  come  up  with  your  Ma- 
fter again  the  9th  of  September  ? 

Harrifn.  My  Lord,  I  did  fo  •,  I  have  a  Note 
wherein  I  fet  down  the  Charges  at  that  time.  It 
is  in  this  bit  of  Paper,  which  I  have  kept  in  my 
Almanack  ever  fince.  My  Lord  Afton  fent  his 
Coach  with  us  to  Banbury,  where  my  Maftcr's 
Coach  was  to  meet  him  ;  but  came  only  to  Co~ 
ventry  the  firft  Night.  The  next  Night,  which 
was  Tuefday,  we  came  to  the  Altar-Stone  at  Ban- 
bury, and  there  we  lay  :  From  thence  on  Wedr 
nefiay,  we  came  to  AgmondiJham,  where  we  were 
ill  lodged.  The  next  Day  we  baited  at  Uxbridge, 
and  came  to  Kingfton,  and  fo  to  Sir  John  South' 
coat's  Houfe,  upon  the  Thurfday  Night.  Upon 
the  Friday  Mr.  Ireland  fold  his  Horfe  to  Mr.  John 
Southcoat,  my  Matter's  Son.  Upon  the  Saturday 
Morning,  I  came  with  him  from  my  Matter's 
Houfe  towards  London  ;  he  did  ride  upon  the 
Horfe  he  had  fold  to  Mr.  Southcoat,  and  fo  we 
came  up  to  Town,  and  took  water  ;  and  I  took 
a  little  Bag  that  belonged  to  Mr.  Ireland  upon 
my  Arm,  and  we  landed  at  Somerfct-Houfc,  and  I 
came  with  him  to  his  Lodging  in  Ruffel-ftreet  ; 
and  when  he  came  there,  he  went  up  ftairs, 
where  two  Women  met  him,  and  welcom'd  him 
home :  Said  they.  We  are  glad  you  are  come,  we 
thought  we  had  loft  you,  becaufe  we  had  never  heard 
from  you  all  this  while.  There  I  took  my  leave 
of  him,  and  did  not  fee  him  again  till  his  Trial 
at  the  Old-Bailey  ;  and  this  was  Saturday  the  14th 
of  SepteTnber. 

L.  C.J.  Pray  let  me  fee  your  Paper  you  fpeak. 
of,  [Which  was  delivered  in,  and  tha 

Court  look'd  upon  it. 
L.  C.  J.  Did  you  write  this  in  your  Journey  ? 
Harrifon.  Yes,  my  Lord,  I  did  it  at  that  lime. 
Mr.  At.  Gen.   Are    the  particular  Days  in£rted 
there,  my  Lord  ? 
L.  C.  J.  No,  they  are  not,  Mr.  Attorney. 

liar' 
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Harrifon.  I  could  not  write  well ;  it  was  only 
but  Memorandums  for  myielf. 

L.  C.  J.  What  Day  of  the  Month  was  the  Sa- 
turday  he  came  to  Town  ? 

Harrifon.  It  was  the  14th  of  Septrj?:ber,  my  Lord. 

L.  C.  y.  That  agrees  with  all  that  the  Women 
faid,  that  he  came  on  Saturdav  a  Fortnight  before 
Micbatlmas,  being  the  fame  Day  of  the  Week  as 
Mkhdclmas-diiy  was  :  Thus  far  it  is  as  clear  as 
the  Sun  at  Noon-day. 

Oates.  My  Lord,  there  was  a  time  when  this 
was  not  believed. 

L.  C.  J.  Ay,  Mr.  Oates,  we  know  there  was 
a  time,  when  there  were  Ignoramus  Juries,  and 
things  were  believed,  and  not  believed,  as  the 
Humour  went.  What  can  you,  Mr.  Oates,  fay 
to  it  ?  I  muft  needs  tell  you,  prima  facie  'tis 
{o  ftrong  an  Evidence,  that  if  you  have  any 
Senfe  in  the  World,  you  muft  be  concern'd  at 
it. 

Oatcs.  Not  at  all,  my  Lord  •,  I  know  who  they 
are,  and  what  is  the  end  of  it  all. 

L.  C.  J.  Upon  my  Faith,  I  have  fo  much  Cha- 
rity for  you,  as  my  Fellow-Creature,  as  to  be 
concerned  for  you. 

Oates.  'Tis  not  two  Straws  matter,  whether  you 
be  or  no  ;  I  know  my  own  Innocency. 

L.  C.  y.  Thou  art  the  moft  obftinately  har- 
dened Wretch  that  ever  I  faw. 

Oates.  Pray,  my  Lord,  afk  him,  whether  he 
did  not  appear  at  Mr.  Ireland's  Trial  ?  And  let 
it  be  remember'd  what  Credit  he  had  then  for 
all  this  Story  he  tells  now.  Thefe  People  come 
here  to  ferve  a  Turn  only,  and  care  not  what 
they  fwear  againft  me. 

L.  C.  y.  You  muft  hold  your  tongue. 

OateS:  My  Lor',  I  muft  fpeak  the  Truth,  and 
I  will  fpeak  the  Truth. 

L.  C.  y.  I  think  there  is  fcarce  a  Word  of  Truth 
comes  out  of  thy  Mouth. 

Oates.  You  may  think  what  you  will,  my  Lord  ; 
but  thefe  Popifh  Traitors,  I  am  fure,  will  fwear 
any  thing,  and  fuborn  Witnefles  upon  Witnefles 
againft  me  to  overthrow  the  Plot. 

Mr.  Juft.  IFilhins.  If  you  cannot  behave  your- 
felf  better  than  you  do,  we  muft  fend  you  elfe- 
where  ;  we  muft  not  fuffer  this  Behaviour :  And 
therefore  either  be  quiet,  or  get  you  gone. 

L.  C.  y.  Let  him  keep  himfelf  in  order,  and 
we'll  hear  him.  If  he  thinks  by  boifterous  Im- 
pudency  to  outface  Juftice,  we  will  not  fufFer  it. 
Go  on,  Mr.  Attorney. 

Mr.  yf/.  Gen.  Swear  Mr.  George  Hobfon. 

[JVhich  was  done. 

Mr.  Sol.  Gen.  Were  you  in  the  Journey  to  Tix- 
hall  with  Mr.  Ireland,  and  my  Lord  Jfton  in  78  ? 

Mr.  Hobfon.  Yes,  I  was  fo,  my  Lord. 

Mr.  Sol.  Gen.  Pray  tell  all  your  Knowledge  of 
that  matter. 

Mr.  Hobfon.  From  the  3d  oi  Auguft  till  the  i6th 
at  Night,  I  was  prefent  with  him  every  Day. 

L.  C.  y.  How  do  you  know  you  were  ? 

Mr.  Hobfon.  That  is  to  fay,  the  3d  of  Jugufi 
he  came  to  my  Lord's  Houfe  at  Standen  in  Hert- 
fordfhire  in  the  Evening,  and  there  he  remained 
till  Monday  the  5th  of  Aiigufl ;  and  that  Day 
in  the  Morning,  he  went  together  with  other 
Company  to  St.  Albans,  where  we  met  Sir  yohn 
Sottthcoat  and  his  Lady  towards  the  Evening  ;  and 
we  all  lodged  there,  becaufe  that  was  the  appoint- 
ed Place  to  meet  at :  We  lodged  the  6rh  of  Au- 
guji  at  Night  at  Northampton  ;  upon  the  7th  at 
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Coventry  ;  upon  the  8  th  at  Tixhall,  my  Lord's 
Houfe,  where  Mr.  Ireland  remained  till  Tuefday 
the  13th  in  the  Morning.  And  upon  the  13th  in 
the  Morning  we  fet  forth  with  my  Lady  Af.on, 
my  Lord's  Mother,  Sir  yohn  S'jiub  oat,  and  Mr. 
Ireland,  and  the  other  Company,  towirds  a  Place 
called  Holy-M^ell  in  Flintfhire.  That  Night,  being 
Tiiefday  the  r3th  oi  Augufi,  we  lodged  at  Nant- 
wich  in  ChefJnre  ;  the  JVednefday  Night  we  lodged 
at  Holy-Welt,  where  Mr.  Ireland  was  with  the  reft 
of  the  Company  ;  and  on  Thurfda^  Night  we  re- 
turned back  again  to  Chefter,  and  lay  there.  Up- 
on Friday  we  came  back  again  to  my  Lord's 
Houfe  at  Tixhall.  After  that  I  did  not  fee  Mr. 
Ireland  u\\  Monday  the  26th  of  Augiijl,  when  he 
came  back  again  to  our  Houfe :  Where  he  went 
in  the  mean  time,  I  cannot  tell. 

L.  C.  y.  Whofe  Houfe  is  it  that  this  Man  means 
by  our  Houfe  ? 

Mr.  Hobfon.  I  mean  my  Lord  Aflon^%  Houle  at 
"Tixhall. 

L.C.y.  You  knew  him  very  well,  did  not 
you  ? 

Mr.  Hobfon.  Yes,  my  Lord,  I  knew  him  very 
well. 

L.  C.  y.  You  fay,  he  came  back  the  26th  oi 
Auguft  to  Tixhall? 

Mr.  Hobfon.  Yes,  as  I  remember,  he  did  fo. 
Mr.  At.  Gen.  How  long  after  the  26th  of  Au-- 
guft  was  it,    that  you  faw  him  at  Tixhall  ? 
Mr.  Hobfon.  When  he  went  away  for  London. 
Mr.  At.  Gen.  When  was  that  ? 
Mr.  Hobfon.  The  9th  of  September. 
L.  C,  y.  Did  you  come  along  with  him  to  Zo«- 
don  ? 

Mr.  Hobfon.  No,  my  Lord ;  I  faw  him  go  •,  he 
was  not  in  the  Coach,  but  he  was  in  the  Com- 
pany. 

Oates.  My  Lord,  I  would  fain  afk  him  a  Que- 
ftion,  when  he  was  firft  acquainted  with  Mr.  Ire- 
land, that  he  fpeaks  of  ? 

Mr.  Hobfon.  I  never  faw  him  till  he  came  to 
my  Lord  Afto>i's  at  Standen. 

Oates.  Were  you  at  the  Trial  of  Mr.  Ireland^ 
Sir? 

Mr.  Hobfon.  No,  my  Lord,  I  was  not ;  I  was 
then  in  Staffordfhire. 

Oates.  Then  it  is  material,  my  Lord,  for  me 
to  afk  him  this  Queftion,  it  relating  to  a  particular 
Perfon  ;  whether  Ireland  that  was  executed,  was 
the  Ireland  he  fays  he  was  with } 

L.  C.  y.  I  will  afk  him,  if  you  will.  Was  that 
the  fame  Man  that  was  afterwards  tried  and  exe- 
cuted ? 

Mr.  Hobfon.  I  believe  it  was,  my  Lord. 
Oates.  I  infift  not  fo  much  upon  the  Queftion, 
but  only  in  reference  to  the  Witnefs,  his  Acquain- 
tance being  fo  fhort  with  him. 

L.  C.  y.  Truly,  I  think  it  is  not  fo  very  /hort; 
for  he  fwears  he  was  with  him  from  the  3d  of 
Auguft  till  the  1 6th  every  Day. 

Mr.  Juft.  IVitkins.  I  have  no  great  Acquain- 
tance with  you  ;  but  I  know  you,  Mr,  Oates,  be- 
caufe I  have  feen  you  fo  often. 

L.  C.  y.  Is  it  the  fame  Ireland  that  was  at  the 
Trial.''  You,  Harrifon,  you  faw  him  then? 
Harrifon.  The  very  fame,  and  no  other. 
Mr.  Juft.  TVithins.    Certainly    no   body  doubts 
that. 

L.  C.  y.  'Tis  fit  he  fhould  have  his  Queftion 
anfwer'd,  if  the  Witnels  can.  Pray,  go  on,  Mr. 
Attorney, 

Mr. 
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Mr.  At.  Gen.  Swear  George  North.  [M^bkh  was 
done.']  Pray,  will  you  give  an  account  where 
you  mer  Mr.  Ireland,  and  whether  you  was  with 
him  in  his  Journey  ? 

North.  My  Lord,  I  faw  him  the  4th  of  Au^uft, 
which  was  Sunday,  at  Standen,  my  Lord  Afton's, 
Houfe  m  Hertfordffjire :  Upon  the  5th,  he  went 
with  my  Lord  to  St.  Albans  ;  where  my  Lord 
met  with  Sir  John  Southcoat  and  his  Lady  •,  and 
I  was  with  them.  And  from  thence  we  went  on 
"Tiiefdciy  to  the  George  ^t  Northampton :  And  from 
thence,  on  fFednefday  the  7th,  tothe  5«// at  Co- 
ventry.  And  upon  the  8th,  we  came  to  Tixhall, 
which  was  Tburfday.  And  from  Thurfday  the  Sth, 
to  Tuefday  the  13  th,  I  did  fee  him  every  day  at 
my  Lord's  Houfe  at  Tixhall. 

L.  C.  J.  Whither  went  he  then  ? 
North.  He  went  with  my  old  Lady,  and  fome 
other  Company  to  go  to  Holy-JVell. 
L.  C.  J.  When  did  you  fee  him  again  ? 
North.  I  did  fee  him  feveral  times  after  that 
at  Tixhall:   But  I  took  no  particular  notice   of 
him  again  till  he  went  away  for  London. 
L.C.J.  When  was  that? 
North.  I  did  fee  him  the  9th  of  September.    He 
came  to  go  with   Sir  John  Southcoat  to  London : 
Mr.  John  Southcoat,  and  he.     I  took  my  leave  of 
him. 

Oates.  What  Religion  are  you  of.  Sir  ? 
North.  I  am  a  Catholick,  my  I-ord. 
Oates.  I  defire  to  know,  how  he  comes  to   re- 
member this  fo  well  ? 

North.  I  waited  at  the  Table  ;  and  he  was  every 
day  at  Dinner  with  my  Lord. 

Oates.  Were  you  at  the  Trial  of  Ireland  a  Wit- 
nefs  ? 
North.  No  indeed,  my  Lord,  I  was  not. 
Mr.  At.  Gen.  Swear  Richard  Ingletrap. 

\JVhich  was  done. 
Mr.  Sol.  Gen.  Pray,  will  you  give  an  account, 
whether  you  knew  Mr.  Ireland,  and  where  you 
faw  him  ? 

Ingletrap.  The  ift  oi  Auguft,  my  Lord,  I  was 
ordered  to  be  at  Standen  in  HerlfordJJoire,  to  wait 
upon  my  Lord  Afton,  to  go  with  him  to  Tixhall. 
And  the  3d  oi  Augujt  I  faw  Mr.  Irela7id  there  at 
Standen  Lodge  at  my  Lord's  Houfe.  The  4th 
Day  he  refted  there,  being  Sabbath-day. 

Mr.  At.  Gen.  What  are  you,  an  Hackney-Coach- 
man.^ 

Ingletrap.  Yes,  my  Lord,  I  am  fo.  And  upon 
the  5th,  which  was  Monday,  he  went  with  my 
Lord  Aflon  to  St.  Albans ;  upon  the  6th  to  Nor- 
thampton  ',  on  the  7th,  to  Coventry  ;  and  the  Sth 
Day,  to  Tixhall  Lodge.  He  was  in  the  Company, 
and  went  all  the  way  with  him  ;  and  I  was  there 
too. 

L.  C.  J.  How  long  did  he  ftay  there  ? 
Ingletrap.  Till  Tuefday  the  13th. 
L.  C.  J.  Did  you  fee  him  there  till  Tuefday  ? 
Ingletrap.  I  do  not  fay,  that  I  did  fee  him  every 
Day. 

L.  C.  J.  Did  you  go  with  them  on  Tuefday  to 
Holy-lVell  ? 

Ingletrap.  No,  I  did  not. 

Mr.  At.  Gen.  But,  my  Lord,  you  obferve,  that 
is   paft  one  of  the  Times  that  he   fwore  Ireland 
was  here  in  Town ;  that  is,  between  the  Sth  and 
1 2  th  of  Angnft. 
L.  C.  J.  It  is  fo. 

Mr.  Ai.  Gen.  Pray,  what  Religion  are  you  of, 
Mr.  Ingletrap  ? 
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Ingletrap.  I  am  a  Proteftant;  my  Lord. 
Oates.  Were  you  at  the  Trial  of  the  five  Je- 
fuits,   or  that  of  Ireland  ? 
higletrap.  No,  I  was  not. 

Oates.  My  Lord,  I  defire  you  would  afk  him, 
he  being  a  Proteftant,  how  he  came  to  be  ac- 
quainted with  Ireland,    that  was  a  Prieft? 

L.  C,  J.  Why,  Mr.  Oates,  is  there  no  Converf.i- 
tion  to  be  between  Papifts  and  Proteftants .'' 

Oates.  Truly,  very  little,  my  Lord  :  But  that  is 
not  to  the  Point  now.  I  defire  to  have  an  An- 
fwer  to  my  Qiieftion. 

Ingletrap.  There  was  no  great  Acquaintance 
between  us,  my  Lord ;  for  I  never  faw  him  be- 
fore that  time. 

Mr.  At.  Gen.  Swear  Andrew  TVetton.  [IVhich 
was  done.]  Did  you  go  that  Journey  with  my 
Lord  AJlon  to  Tixhall. 

Wetton.  No ;  I  went  from  Tixhall  to  Holy- 
Well. 

Mr.  At.  Gen.  What  day  did  you  fet  out  from 
Tixhall  ? 

TFctton.  Upon  Tuefday  the  13  th  o't  Auguft. 

Mr.  Sol.  Gen.  Where  did  you  lie  that  Night? 

Wetton.  At  Nantwich  at  the  Holy-Lamb.  And 
the  next  day  we  baited  at  Chejter  ;  and  from 
thence  we  came  the  next  Night  to  Holy-Well: 
There  we  ftaid  all  Night,  and  till  next  day 
at  Noon.  We  din'd  at  Holy-lVell,  and  came  that 
Night  back  to  Chefler :  And  from  thence,  the 
next  day,  we  came  home  to  Tixhall. 

L.  C.  J.  Was  Mr.  Ireland  there  all  the  while  ? 

Wetton.  Mr.  Ireland  was  there,  I  look"d  after 
his  Horfe. 

L.  C.  J.  When  did  he  come  firft  to  Tixhall  ? 

Wetton.  He  came  upon  the  Sth,  and  ftaid  till 
the  13th;  and  then  went  to  Holy-Well. 

Mr.  Sol.  Gen.  Pray,  what  Religion  are  you 
of? 

Wetton.  I  am  a  Proteftant,  Sir. 

Mr.  At.  Gen.  And  the  9th  of  September  he  came 
away  from  Tixhall  to  London,  you  fay  ? 

Wetton.  Yes  ;  I  faw  them  take  Coach  ;  and  h® 
did  ride  on  horfeback. 

L.  C.  J.  Did  you  fee  him  often  at  Tixhall,  be- 
tween the  time  he  came  from  Holy-Well  and  the 
time  he  went  to  London  ? 

Wetton.  Yes,  he  was  there  feveral  times ;  but 
I  cannot  tell  the  particular  Days :  But,  my  Lord, 
if  you  pleafe,  I  can  tell  you  the  very  Money  he 
gave  me,  which  was  a  Shilling  and  two  Six-pences, 
when  we  came  back  from  Holy-Well. 

L.  C.  J.  And  the  1 6th,  you  fay,  he  came  back 
i^om  Holy- Well? 

Wetton.  Yes,  it  was  the  i6th,  upon  Friday^ 
that  he  came  from  Holy-Well. 

L.  C.  J.  And  he  fays,  the  9th  of  September  he 
came  back  again  from  Tixhall  to  London  ;  and 
that  he  faw  him  feveral  times,  in  the  mean  time, 
at  my  Lord  Afton's  Houfe. 

Mr.  Sol.  Gen.  So,  my  Lord,  we  are  paft  one 
of  the  times  ;  and  have  fix'd  him  at  Tixhall  upon 
the  1 6th. 

Mr.  At.  Gen.  We  have  a  couple  of  Witnefles 
more  upon  this  Point,  and  then  we  fhall  go  on 
to  the  1 7th  ;  and  fo  all  along  to  the  9th  of  Sep- 
tember. 

Mr.  At.  Gen.  Swear  Thomas  Sawyer.  [Which  was 
done.]  When  came  Mr.  Ireland  to  Tixhall?  can 
you  tell  ? 

Mr.  Sawyer.  He  came  the  Sth  of  Auguf  to  Tix- 
hall, and  continued  there  till  the  13th  :  And  then 
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he  went  away  -,  but  whither  he  went,  I  cannot  tell 
But,  as  I  was  told,  it  was  to  HolyWell. 

Mr.  At.  Gen.  When  did  he  come  to  Tixhall  a- 
gain?  ' 

Mr.  Sawyer.  When  my  old  Lady  Aflon  came 
home,  which  was  Friday  the  i6rh. 

Mr.  Sol.  Gen.  Do  you  know  when  he  left  Tixhall 
for  good  and  all  ? 

Mr.  Sawyer.  The  9th  of  September,  my  Lord, 
he  went  with  Sir  John  Southcoal  to  go  to  Lon- 
don. 

L.  C.  J.  Can  you  remember  he  was  there  at 
any  time  between  the  i6th  oi  Augtifiy  and  the  9th 
of  September  ? 

Mr.  Sawyer.  He  was  once  or  twice  there ;  but 
I  cannot  tell  the  particular  Days. 

Mr.  Sol.  Gen.  What  Perfuafion  are  you  of,  as  to 
Religion,  Sir  ? 

Mr.  Sawyer.  I  am  one  of  the  Church  of  England, 
my  Lord. 

L.C.J.  Truth  is  the  fame  in  all  Perfuafions. 

Mr.  Sol.  Gen.  But  we  would  obviate  Mr.  Oates's 
Objeftion,  that  they  are  all  Papifts. 

Mr.  At.  Gen.  Swear  Frances  Allen.  [Which  was 
done.']  Pray,  will  you  give  an  account,  when  you 
faw  Mr.  Ireland  in  Stafford/hire  ? 

Mrs.  Allen.  He  came  the  8th  Day  of  Augufi  to 
Tixhall,  and  continued  there  the  9th,  loth,  nth, 
1 2th,  and  to  the  13th  in  the  Morning,  and  then 
he  did  go  to  Holy-Well. 

Mr.  At.  Gen.  She  will  tell  you  one  particular 
Circumftance,  how  fhe  remembers  him  about  that 
time. 

Mrs.  Allen.  The  loth  of  Augufi  was  Saturday ; 
and  that  which  caufeth  me  to  remember  it,  is 
this  :  There  was  a  Woman,  one  Sarah  Paine,  I 
think  her  Name  was,  which  teftified  at  the  Trial, 
that  he  was  in  Town  at  that  time  ;  but  he  was 
not:  For  he  was  at  Tixhall  u^on  the  loth,  which 
was  Saturday  ;  and  the  1 1  th,  which  was  Sabbath- 
day  :  And  I  faw  him  in  the  Chamber  thofe  Days. 

Mr.  At.  Gen.  How  came  you  to  know  him  fo 
well  ? 

Mrs.  Allen.  I  was  a  Servant  to  my  Lord  Ajlon, 
and  look'd  to  Mr.  Ireland's  Chamber,  and  wafh'd 
his  Linnen  ;  and  thofe  Days  I  faw  him  in  his 
Chamber. 

Mr.  At.  Gen.  When  he  went  from  Tixhall  to 
Holy-Well  the  13  th,  when  did  he  come  back  a- 
gain? 

Mrs.  Allen.  The  1 6th  Day,  which  was  Friday. 

Mr.  At.  Gen.  Did  he  come  afterwards  to  Tixhall 
at  any  time  ? 

Mrs.  Allen.  He  went  away  the  17th,  and  I  can 
tell  you  by  a  good  Token,  that  he  did  fo :  For 
the  1 7th  I  carried  his  Clothes  into  his  Chamber, 
that  he  was  to  take  with  him. 

Mr.  At.  Gen.  When  did  he  come  agab  to  Tix- 
hall ? 

Mrs.  Allen.  He  came  feveral  times,  but  truly  I 
cannot  tell  what  Days  particularly, 

Mr.  Sol.  Gen.  Pray,  when  did  he  go  away  for 
good  and  all  ? 

Mrs.  Allen.  I  remember  his  going  away  with  Sir 
John  Southcoat,  bur  I  cannot  tell  the  time. 

Mr.  At.  Gen.  Pray  what  Religion  are  you  of.' 

Mrs.  Allen.  I  am  a  Proteftant  of  the  Church  of 
England  ;  fo  I  was  chriftened,  fo  I  have  lived, 
and  fo  I  hope  to  die  before  you  all. 

L.  C.  J.  Upon  my  word,  Ihe  is  very  kind,  fhe 
has  a  mind  to  die  before  us :  'Tis  a  fign  flie  lives 
a  good  Life,  fhe's  fo  ready  to  die. 
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Mr.  At.  Gen.  So,  my  Lord,  you  fee  that  the 
1 7th  of  Auguft  he  departed  from  my  Lord  AJlon's 
Now  we  lliall  call  Mrs.  Harwell  to  give  you  an 
account,  whither  he  went  on  the  17th.  Swear 
Mrs.  Jane  Harwell.  [WiAch  was  done. 

Mr.  Sol.  Gen.  Where  do  you  live,  Mrs.  Har- 
well ? 

Mrs.  Harwell.  I  live  now  in  Town,  my  Lord. 
Mr.  Sol.  Gen.   Where  did  you  live  in  the  Year 
78? 

Mrs.  Harwell.  At  Wolverhampton. 
Mr.  Sol.  Gen.  Did  you   know   Mr.  Ireland^  he 
that  was  executed  .? 

Mrs.  Harwell.  Very  well,  my  Lord, 
Mr.  Sol.  Gen.  What  time  did  he  come  to  your 
Houfe  at  Wolvcrhajnpton  ? 

Mrs.  Harwell.  The  i^xh  di  Auguft,   1678. 
Mr.  Sol.  Gen.  What  Day  of  the  Week  was  it  ? 
Mrs.  Harwell.  Upon  Saturday. 
Mr.  Sol.  Gen.  From  whence  did  he  fay  he  came 
at  that  time  > 

Mrs.  Harwell.  I  do  verily  believe  it  was  from 
Tixhall  that  he  came ;  I  cannot  pofitively  fay. 
Mr.  Sol.  Gen.  How  long  ftaid  he  there  ? 
Mrs.  Harwell.  He  came  to  my  Houfe  the  1 7th 
oi  Auguft  1678.  He  fupped  there  that  Night, 
and  I  think  he  lay  in  my  Houfe  every  Nighrtill 
the  26th  of  the  fame  Month.  Upon  the  (9th  Day, 
after  Dinner,  I  went  with  him  a  good  part  of 
the  Town  of  Wolverhampton ;  and  upon  Friday 
following,  which  was  the  23d,  he  went  a  little 
way  out  of  Town,  to  a  Fair  hard  by,  and  re- 
turn'd  the  fame  day,  and  ftaid  at  my  Houfe  the 
next  day,  being  Bartholomew-day.  The  next  day- 
being  the  25  th,  being  Sunday,  he  was  at  my  Houfe, 
and  he  ftaid,  as  I  faid,  every  Night,  and  lay  at 
my  Houfe  ;  and  went  away  on  Monday  the  26th 
of  Auguft.  It  was,  to  tlie  beft  of  my  remembrance, 
in  the  Morning. 

Mr.  Sol.  Gen.  Whither  did  he  fay  he  was  go- 
ing, when  he  went  from  your  Houfe  on  the 
26th  ? 

Mrs.  Harwell.  I  think  to  Tixhall,  he  faid. 
Mr.  Sol.  Gen.  When  did  you  fee  him  again  after 
that? 

Mrs.  Harwell.  He  returned  to  me  again  the  4th 
of  September  following.  That  Night  he  fupped  at 
my  Houfe,  and  lay  there;  and  he  ftaid  at  my 
Houfe  Thurfday  the  5  th  of  September,  Friday  the 
6th,  and  he  went  away  on  the  7th  from  me  for 
good  and  all. 

Mr.  At.  Gen.  Whither  did  he  go  then  ? 
Mrs.  Harwell.  To  Tixhally   I  think,    I  cannot 
tell. 

Mr.  At.  Gen.  Whence  did  he  fay  he  came,  when 
he  came  laft  to  your  Houfe  ;  which  was  Wednefday 
the  4th  of  September  ? 

Mrs.  Harwell.  Then  he  faid,  he  came  from 
Boft:obel  and  Black-Ladies,  and  that  way. 

Mr.  Sol.  Gen.  Can  you  tell  any  thing  that  makes 
you  remember  he  was  at  Bofcobel  ? 

Mrs,  Harwell.  I  have  fome  Circumftances  that 

make  me  believe  and  remember  it. 

L.  C.  J.  Ay,  tell  us  what  they  are. 

Mrs.  Harwell.  My  Lord,  upon  Monday  the  2d 

of  September,   I   heard  Mr.  Ireland  would  be  at 

Bofcobel,  and  I  faid  to  my  Friend  that  told  me 

fo,    Sure  Mr,  Ireland  will  not  be  there  that  Night, 

and  I  fo  near  him.     Tes,  faid  fhe,  he  will.     Then, 

faid  I,  /  will  write  to  him  ;  and  lb  I  did.     And  I 

tell  you  the   4th  of  September,   which  was  JVed- 

nefday,   he   came  to    my  Houfe,    and  ftaid  that 

M  Night, 


82   132.  The  Trial  ^/Titus  Gates  D.  D.   Pafchse  i Jac.  II. 


Night,  and  the  two  next  Days  with  me,  and  went 
away  upon  the  SiUurday  after. 

L.  C.  J.  You  lay,  you  did  write  to  him  upon 
tJie  2d  of  September? 

Mrs.  Harweil.  Yes,  I  did  fo. 
L.  C.  J.  "What  was  the  occafion  of  youf  writing 
to  him  at  that  time  ? 

Mrs.  Harwell.  One  Madam  Dormer  was  then 
in  thofe  Parts,  and  he  being  gone  a  vifiting  his 
Friend?  at  Black-Ladies,  I  writ  to  him,  and  de- 
fired  him  to  give  her  a  Vifit,  for  I  knew  fhe  would 
be  glad  to  fee  him. 

L.  C.  J.  He  came  back  to  you  the  4th  of  Sep- 
tember, you  fay  ? 

Mrs.  Harwell.  Yes,  he  did  fo,  my  Lord. 
L.  C.  J.  Did  he  own   upon  the  fourth  of  Sep- 
tember^  that  he  had  received  your  Letter  ? 

Mrs.  Harwell.  He  fiid  he  had  been  at  the 
Place,  my  Lord,  but  I  know  not  whether  he  had 
received  my  Letter  or  no  ;  but  I  am  fure  he 
waited  upon  my  Lady,  for  fhe  told  me  fo  after- 
wards. 

Oates.  I  defire  to  know,  whether  this  Gentle- 
woman was  at  Ireland*^  Trial  ? 

M.vs.Harwell.  No,  my  Lord;  but  I  heard  that 
upon  the  1 7th  of  December  following,  Mr,  Ireland 
was  tried  at  the  Old- Bailey  for  High-Treafon. 
Upon  the  19th,  I  was  informed  by  the  Poft  what 
was  fworn  againfl  him  ;  and  particularly  as  to 
this  time,  which  I  knew  to  be  falfe  :  And  upon 
my  own  Coft  and  Charges  I  fent  an  Exprefs  away 
to  Town  here  to  a  Friend  that  I  knew,  upon 
reading  the  Letter  that  was  written  to  me,  that 
Mr.  Ireland  was  falfely  accufed  ;  and  by  that  Ex- 
prefs alfo  I  fent  a  Petition,  humbly  befeeching  his 
late  Majefly,  that  we  might  bring  in  Witnefles 
to  prove,  that  Mr.  Ireland  was  in  Staff  or  djhire, 
when  Mr.  Oates  fwore  he  was  in  Town  ;  and  upon 
that  the  King  ftaid  the  Execution  about  five 
Weeks.  We  did  hope  for  a  fecond  Trial,  but 
we  could  not  obtain  it ;  and  he  was  executed.  I 
did  it  at  my  own  Coft  and  Charges :  For  I 
thought  it  my  Duty,  if  I  could,  to  fave  his  Life, 
knowing  that  to  be  falfe  which  was  fworn  againfl 
him. 

L.  C.  y.  She  fpeaks  gravely  and  foberly,  upon 
my  Word. 
Mr.  Juft.  Withins.  So  fhe  does  indeed. 
Mr.  At.  Gen.  We  have  abundance  of  them,  my 
Lord.     Swear  Mr.  Willia?n  Rujhton. 

\JVhich  was  done. 
Mr.  Sol.  Gen.  Tell  my  Lord  what  you  know  of 
Mr.  Ireland*^   being  at  Mrs.  Harwell's  in  Augufi 
1678,  Z.X.  Wolverhampton. 

Mr.  RuJIjton.  My  Lord,  in  the  Month  of  Auguji 
1678,  I  did  fee  Mr.  IVilliam  Ireland  at  Wolver- 
hampton in  the  County  of  Stafford;  and  it  was 
upon  the  i8th  of  Augiiji,  and  I  faw  him  there, 
from  the  i8th  to  the  25th,  every  one  of  the  days 
but  one,  and  that  I  cannot  be  pofitive  in.  He 
went  that  day  to  Litchfield,  which  was  upon  the 
23d,  as  I  take  it,  but  I  cannot  be  pofitive-,  but 
all  the  reft  of  the  days  I  did  fee  him  there  once,  if 
not  twice  or  thrice  a  day. 

Mr.  At.  Gen.  Where  did  he  lodge  then  ? 
Mr.  Rujhion.   At  Mr.  Jyfford's,  or  Mrs.  Har- 
well's. 

Oates.  Were  you  at  any  of  the  Trials  of  Ire- 
land, or  the  live  Jefuics,  Sir  ? 

Mr.  RiiJJj.'on.  No,  I  was  never  at  one  till  now. 
Oaies.   Pray,  my  .Lord,   what  Religion   is   this 
Gentleman  of,  I  defire  to  know  ? 


Mr.  RuJ/jton.  Not  of  your  Worfhip's  Religion,^ 
Dr.  Oates. 

L.  C.  J.  But  anfwer  his  Queftion. 

Mr.  Ritjhton.  I  am  a  Catholick. 

Oates.  A  Roman  Catholick  he  meanS,  I  fup- 
pofe. 

Mr.  Ruffton.  Yes ;  I  am  a  Roman  Catholick, 
and  a  loyal  Subjedl. 

Mr.  Sol.  Gen.  Swear  Mrs.  Katherine  Winford. 

[fVhich  was  done, 

Mr.  At.  Gen.  Mrs.  Winford,  pray  did  you  fee 
Mr.  Irelaitd  at  Mrs.  Harwell's,  in  the  Year  1678  ? 

Mrs.  Winford.   Yes,  I  did.  Sir. 

Mr.  At,  Gen.  Pray  tell  the  Court  what  you  do 
know  of  that  matter. 

Mrs.  Winford.  I  did  hear  at  Wolverharnpton,  that 
Mr.  Ireland  came  to  Town  the  17th  oi  Augufi,  and 
I  did  fee  him  there  the  18  th,  and  I  did  fee  hiin 
there  the  19th,  and  I  did  fee  him  there  the  20th  ; 
and  I  faw  him  there  upon  the  22d,  23d,  24th, 
and  25th,  and  that  was  the  laft  time  I  faw  him 
there. 

L.  C.  y.  At  Mrs.  Harwell's  was  it  that  you  faw 
him  ? 

Mrs.  Winford.  Sometimes  at  Mrs.  Harwell's,  and 
fometimes  at  my  Father's  Houfe,  who  lived  ia 
that  Town. 

Oates.  My  Lord,  I  defire  to  know  how  fhe 
comes  to  remember  thofe  Days  fo  particularly  ? 

Mrs.  Winford.  I  remember  them,  becaufe  St. 
Bartholomew's  Day  was  the  24th  of  Augujt,  and. 
that  was  the  Saturday  after  he  came  to  Town  ; 
and  the  firft  day  I  faw  him  was  the  Sunday  be- 
fore, and  fo  I  reckon  it  to  be  on  thofe  days  I  faw 
him. 

L.  C.  y.  Have  you  any  other  Queftions  to  afk 
her,  Mr,  Oates  ? 

Oates.  No,  my  Lord,  I  have  not :  She  was  3 
Witnefs  before  at  Wbitebread's  Trial,  and  was  not 
believed  there. 

L.  C.  y.  Well,  make  your  Remarks  by  and  by, 
and  let  them  now  go  on  with  their  Evidence. 

Mr.  Sol.  Gen.  Then  fwear  Mr.  William  Stanley. 

[Which  was  done. 

Mr.  At.  Gen.  Pray,  did  you  fee  Mr.  Ireland  at 
Wolverhampton,  and  when  ? 

Mr.  Stanley.  Upon  the  i8th  of  Auguft  78.  It 
was  Sunday,  I  faw  Mr.  Ireland  in  Wolverhampton 
in  the  Morning,  and  in  the  Afternoon  he  was  in 
my  own  Houfe.  Upon  Monday  the  19th  I  faw 
him  twice  that  day  at  my  own  Houfe  ;  I  pofitive- 
ly  fpeak  that,  and  I  verily  believe  I  did  fee  him 
on  T'uefday  the  20th,  and  Wednefday  the  2  ift  ;  but 
Thurfday  and  Friday  I  cannot  fay  I  did  fee  him 
thofe  two  Days  :  For  he  went  upon  one  of  them 
to  Litchfield.  But  upon  Saturday  and  Sunday  I 
am  fure  I  faw  him,  and  two  or  three  times  fome 
days. 

Oates.  Pray,  Mr.  Stanley,  did  you  know  him  be' 
fore  ? 

Mr.  Stanley.  No,  I  did  not.  Sir. 

Oates.  Was  you  at  his  Trial  ? 

Mr.  Stanley.  No,  I  was  not. 

Oates.  Were  you  at  the  five  Jcfuits  Trial  ? 

Mr.  Stanley.  No,  I  was  not  in  London  fince,  till 
the  laft  Term. 

Oates.  What  Religion  are  you  of.  Sir  ? 

Mr.  Stanley.  What  Religion  are  you  of,  Mr. 
Oates  !' 

L.C.y.  Nay,  do  not  afk  Queftions,  but  anfwer 
the  Qiicftions  he  afks, 

Mr.  Stanley.  1  am  ;i  Roman  Catholick. 

Mr. 
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Mr.  At.  Gen.  Mr.  S lanky,  pray  can  you  recollect 
any  Circuinftance  how  you  came  ro  remember  thuC 
it  was  fuch  and  fuch  Days  that  you  iaw  him  ? 
Mr.  Stafiky.  Yes,  my  Loi'd,  I  can. 
L.  C.  J.  What  are  they,  tell  them  us  ?  ' 
Mr,  Stanley.  I  buried  a  Cliild  that  Morning,  be- 
ino-  Sunday  the   i8th   of  Jugujt,   and  he  came  to 
my  Houfe  in  the  Afternoon,  and  I  entertained  liim 
with  thofe  things  that  I  had  provided  for  to  enter- 
tain my  Friends  at  the  Funeral.     On  Monday  was 
a  Wake,    and  the  young  People  went  all  to   the 
Wake,  and  left  Madam  Harivcll  alone  -,  and  fo  flie 
came  with  him  to  my  Houfe,  and  I  entertained  him 
with  the  fime  kind  of  Entertainment  that  I  did  the 
Day  before. 

L.  C.  J.  That  is  a  remarkable  Circumftance  in- 
deed. 

Mr.  At.  Gen.   Swear  Mrs.  Dorothy  Pnrcell. 

\}Fhicb  was  done. 
What  fay  you  Mrs.  Pur  cell,  when  did  you  fee  Mr. 
Ireland  at  [Volverha7npton  ? 

Mrs.  Purcell.  I  faw  him  the   i8th,   19th,  20th, 
2ift,  22d,  and  23d  Dxjioi Auguft,  1678. 
Mr.  At.  Gen.  Where  did  you  fee  him  ? 
Mrs.  Purcell.    At  a  Friend's  Houfe  in  IVolver- 
hajnpton. 

L.C.J.  How  came  you  to  remember  thofe  Days 
of  the  Month? 

Mrs.  Purcell.  I  remember  them  by  particular 
Circumftances. 

L.  C.  J.  What  are  thofe  particular  Circumftances? 
Let  us  hear  them,  how  come  you  to  name  thofe 
very  Days,  the  i8th,  19  th,  andfoon? 

Mrs.  Purcell.  I  can  remember  it  as  well  as  any 
thing  in  the  World. 

Oates.  I  defire,  my  Lord,  that  fhe  may  tell  how 
fhe  does  remember  it, 

Mrs,  Purcell.  That's  enough,  and  as  much  as  need 
to  be  faid,  I  remember  very  well. 

Oates.  But  I  defire  to  know  how  you  come  to  re- 
member it  ? 

Mrs.  Purcell.  I  remember  it,  I  tell  you,  very 
well ;  and  I  do  affirm  I  faw  him  there, 

Oates.  But  you  do  not  tell  what  Circumftances 
you  remember  it  by. 

Mrs,  Purcell.  No,  there  is  no  need  of  it,  I  am 
fure  I  faw  him  there  then. 

Mr.  At.  Gen.  Tell  him  fome  Circumftances, 
Mrs,  Purcell.  Thofe  were  the  Days  before  Bar- 
tholomew Eve, 

Oates.  My  Lord,  is  this  any  thing  of  Evidence  ? 
L.  C.  J.  The  Jury  hears  it,  and  they  will  confi- 
der  of  it, 

O  ates.  What  Religion  are  you  of,  Miftrefs  ? 
Mrs,  Purcell.  Muft  I  tell  what  Religion  I  am  of? 
L.  C.  J .  Yes,  anfwer  his  Queftion, 
Oates.  I  dare  fay,  ftie  is  a  Papift  j  ftie  need  not 
trouble  her  head  to  anfwer  it. 

Mr.  At.  Gen.  Swear  Mr.  Scott.  \JVhich  was  done.'] 
Were  you  at  Wolverhampton  when  Mr,  Ireland  was 
there  ? 

Scott.  Yes,  I  was, 

Mr,  At.  Gen.  Did  you  do  any  fervice  for  him 
there  ? 

Scott.  I  look'd  to  his  Horfe, 
Mr.  At.  Gen.  When  did  he  come  thither,  do  you 
remember  ? 

Scott.  I  cannot  tell  juft  the  time  that  he  came  in. 
Mr.  At.  Gen.  What  Day  of  the  Week  was  it  that 
he  came  thither  ? 

Scott.  It  was  of  a  Saturday. 
Mr.  At.  Gen.  What  Month  was  it? 
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Scott.  I  cannot  tell  very  well  what  Month  it  was  j 
it  was  in  Augiift  I  think. 

yir.At.  Gen.  How  long  did  he  continue  there? 
Scott.  The  fpace  of  a  Fortnight  off  and  on, 
Oates.  Is  that  Evidence,  my  Lord,  that  he  has 
delivered  ? 

L.  C.  y.  It  is  but  very  fmall  Evidence.     It  is  on- 
ly circumftantial  to  confirm  the  other  Teftimony. 

Mr.  At.  Gen.    How  long  was  it  before  Ireland 
was  tried  and  executed,  can  you  tell  that  ? 
Scott.  No,  I  know  nothing  of  it. 
Mr.  At.  Gen.  Then  fwear  Mr.  John  Stamford. 

\JVbich  was  dont, 
Mr.  Sol.  Gen.  Did  you  fee  Mr.  Ireland  at  tVolvcr- 
hamplon.,  and  when  was  it,  I  pray  you  ? 

Mr.  Stamford.  My  Lord,  in  the  Year  1675,  I 
was  fent  beyond  Sea  to  St.  Omers,  to  fetch  over  two 
young  Gentlemen  that  were  Students  there  ;  and 
there  I  became  acquainted  with  Mr.  Ireland,  who 
was  then  Procurator  of  the  Jcfuits  at  St.  Omers. 
And  in  Auguji  78,1  did  fee  him  in  Wohe'-haf?ipton, 
upon  the  Sunday  after  the  Affumption  of  our  Ladv  ; 
which  was  the  15th  of  Augujt,  he  came  to  fee  me, 
and  I  faw  him  there  that  Day, 

L.  C.  J.  What  Day  of  the  Month  is  the  Afllimp- 
tion  of  our  Lady  ? 

Mr.  Sta7nford.  That  is  always  the  15th  of  Augufi, 
my  Lord, 

Mr,  At.  Gen.  How  often  did  you  fee  him  there  ? 
Mr.  Sta?nford.  I  faw  him  Sunday  and  Monday, 
and  till  that  feven-night ;  I  faw  him  every  Day  in 
that  Week  but  one,  when  he  went  to  Litchfield. 

Oates.  My  Lord,  I  defire  to  know  how  he  comes 
to  remember  that  it  was  at  that  time  ? 

L.  C.  J.  He  tells  you  a  Reafon  for  it,  becaufe  ic 
fell  out  to  be  upon  the  Sunday  after  the  Afliimption 
of  our  Lady,  which  is  always  the  1 5zh  of  Augu/l. 

Oates,  My  Lord,  he  fays  he  came  acquainted 
with  Mr.  Ireland  at  St.  Omers. 

L.  C.  J.  Yes,  he  fays,  that  was  in  the  Year 
1675, 

Oates.  I  defire  to  know,  my  Lord,  what  bufinefs 
he  had  there  ? 

L.  C.  J.  He  tells  you,  he  went  to  fetch  over  two 
young  Men  that  were  Students  there. 

Oates.  Pray,  my  Lord,  I  defire  to  know  what 
Religion  he  is  of. 

L.C.J.  What  Religion  are  you  of? 
Mr.  Stamford.  I  am  a  Ro?nan  Catholick. 
Oates.  I  defire  to  know  what  is  his  Profeflion  ? 
Mr.  Statnford.  I  am  a  younger  Brother  of  a  good 
and  loyal  Family  as  any  of  the  County  ofStaJford, 
and  that  fuff"ered  as  much  as  any  for  the  late  King, 
Oates.  I  believe  if  it  were  look'd  into,  he  is  fom.e- 
what  elfe  befides  a  younger  Brother, 

Mr,  At.  Gen.  Yes,  he  fays  he  is  of  a  loyal  Fa- 
mily. 

L.  C.  J.  lam  fure  there  is  fuch  a  Family  in  that 
County  that  were  great  Sufferers  for  King  Charles  I. 
and  the  late  King  -,  and  were  very  inftrumental  in 
Services  for  the  late  King,  at  his  Efcape  from  Wor- 
cejler :  but  whether  he  be  of  that  Family  or  no,  I 
cannot  tell, 

Mr.  Stamford.  TheDoftor  thbks  I  am  a  Jefuit, 
but  PU  affure  him  I  have  a  Wife  and  Children. 

Mr,  At.  Gen.  Mr.  Oates  was  about  to  have  made 
him  a  Prieft,  but  it  feems  he  hath  a  Wife  and  Chil- 
dren, and  fo  is  out  of  danger. 

Mr.  Sol.  Gen.  Pray,    fwear  IVft-s.  Katherim  Fow- 
ler. [Jflnch  was  dene. 
Mr,  At.  Gen.   Did  you  fee  Mr.  Ireland,    Mrs. 
Fowler^  At  Wolverhampton  in  1678? 
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Mrs.  Fo^Mer.  Yes,  I  did. 
yix.At.  Gen.  When  was  it? 
Mrs.  Fo-wlcr.  I  did  fee  him  on  Saturday  the  17th 
of  Augujt  at  IVolverhami'ton  ;  he  came  that  day  to 
my  Mother's  Houfe,  where  I  was. 

Mr.  At.  Gen.  How  long  did  he  ftay  there } 
Mrs.  FowUr.  Till  the  27111,    which  was    Mon- 
daywis  Seven- night  after  :  I  was  in  his  Company 
every  day  in  that  time  unkfs  it  were  Friday,  which 
day  they  fay  he  went  to  Li'chfidd  to  the  Fair. 
L.C.J.  Is  Mrs.  Harwell  your  Mother? 
Mrs.  Fowler.  Yes,  my  Lord,  (he  is,  and  I  lived 
at  that  time  with  my  Mother, 

L.  C.  J.  How  do  you  remember  this  ?  Have  you 
any  Tokens  that  you  can  give  us,  why  you  re- 
member it  was  then  ? 

Mrs.  Fowler.  My  Lord,  I  recoUefted  my  felf 
after  Mr.  Ireland's  Trial,  in  which  Mr.  O^ites 
fwore  that  he  was  here  in  Town  between  the  8  th 
and  I  2th  of  Auguji,that  that  was  the  very  Month  that 
Mr.  Ireland  was  in  Wolverhcunfton,  and  thereupon 
I  concluded  that  Mr.  Oatesh^d  not  fworn  true  by 
that  Recolleftion  when  it  was  frefli  in  my  Memory, 
being  within  half  a  Year  after. 

Oah's.  Madam,  are  you  Mrs.  Harwell's  Daugh- 
ter? 
Mrs*  Fowler.  Yes,  I  am  i^o.  Sir. 
Oates.  Did  you  not  know  one  Mr.  Jennifon  ? 
Mrs.  Fuwl'jr.  Which  Jennifon  ? 
Oates.  Mr.  Robert  Jennifon. 
Mrs.  Fovjler.  Yes,  \  do  know  him, 
Oates.  Are  you  not  a-kin  to  him  ? 
Mrs.  Fowler.  Yes,  but  I  am  forry  to  own  I  have 
fuch  a  Relation, 
Mr.  At.  Gen.  Swear  Mr.  Gifford. 

[Which  was  done. 
Mr.  Sol.  Gen.  Did  you  fee  Mr.  Ireland  in  Staf- 
fordjhire,  and  when  I  pray  you  ? 

Mr.  Gifford.  I  faw  him  there  at  Wolverhampton 
the  17th  of  AuguJI  lOyS,  and  he  continued  there 
till  the  26th ;   I  faw  him  there  every  day. 

Oates.  Pray,  my  Lord,  be  pbafed  to  afk  this 
Gentleman,  whether  he  were  at  the  Trial  of  Ire- 
land ? 

Mr.  Gifford.  No,  I  was  not  in  Court,  nor  ex- 
amined as  a  Witnefs. 

Oates.  Were  you  at  the  Trial  of  the  five  Jefuits, 
Sir  ? 

Mr.  Gifford.  I  was  there,  but  was  not  examined. 
L.  C.  J.  Was  it  every  day,    fay   you,  that  you 
faw  him  at  t'f'olverhampton  ? 
Mr.  Gifford.  Everyday. 

L.C.  J.  They  fay,  he  was  one  day  out  of  Town 
at  Litchfield. 

Mr.  Gifford.  He  was  out  of  Town  that  day,  but 
I  faw  him. 
Mr.  At.  Gen.  Swear  Mn.  Elizabeth  Gifford. 

[Which  was  ddne. 
Mr.  Sol.  Gen.  You  hear  the  Queftion,   did  you 
fee  Mr.  Ireland  in  Staff  or  dfhire  in  78,  and  when  ? 

Mrs.  jE.  Gifford.  Mr.  Ireland  came  to  Wolver- 
hampton the  17th  of  Auguji,  and  continued  there 
till  the  26th. 
Mr.  At.  Gen^  How  do  you  remember  it  ? 
Mrs.  Gifford.  By  a  Wake  that  was  juft  hard  by, 
that  was  at  that  time  :  and  he  came  to  my  Uncle's 
Houfe  upon  the  Sunday  followbg  the  Aflumption  of 
our  Lady. 

Mr.  At.  Gen.  I^id  you  fee  him  every  day  till  the 
26th? 

Mrs.  Gifford.   I  remember  I  did  fee  him  every 
day  but  two  days  that  I  was  abroad  at  the  Wake. 


Oates.  My  Lord,  I  defire  to  know,  whether  fhe 
was  examined  at  any  oi  the  former  Trials  ? 

Mrs.  Gifford.    Yes,  at  the   five  Jefuits  Trial,  I 
was. 
Oates.  Were  you  not  at  Ireland's  Trial  ? 
Mrs.  Gifford.  No,  I  was  not. 
Oates.  There  was  one  G/j/or^i  examined  there. 
Mr.  At.  Gen.  Swear  Mrs.  Elizabeth  Keeling. 

[Which  was  done. 
Mr.  Sol.  Gen.  Did  you  fee  Mr.  Ireland  at  Wol- 
verhampton, and  when  ? 

Keeling.  Yes,  my  Lord,  I  did  fee  Mr.  Ireland  at 
Wolverhampton. 
Mr.  Sol.  Gen.  Pray  tell  when  it  was. 
Keeling.  It  was   the  1 7th  of  Auguft  he  came  to 
my  Miftrefs's  Houfe. 

Mr.  Sol.  Gen.  What  Auguji  ? 
Keeling.  Aiiguft  before  the  PIoL 
L.  C.  J.  Who  was  your  Miftrefs  ? 
Keeling.  Mrs.  Harwell,  my  Lord. 
Mr.  Sol.  Gen.  How  long  did  he  continue  there  ? 
Keeling.  He  came  on  the  Saturday,  and   I  faw 
him  there  till  the  Monday.    When  I  was  fent  for 
to  my  Mother's  Burying,  I  left  him  and  Madam 
Dormer  at  Dmner,  and  came  back  on  the  Thurfday. 
And  in  his  Chamber  I  heard  him  difcourfe,  but  I  did 
not  fee  him.     Upon  the  Friday  he  went  abroad, 
and  returned  again  that  Night.     Upon  the  Saturday 
I  faw  hira,    and  he  continued  there   till  Monday 
Morning,  and  then  he  went  away,  and  returned  on 
Wednefday  the  4th  of  September,  and  ftaid  till  5^- 
turday  the  7  th  •,  and  then  went  away  from  Wolver- 
hampton. 

Oates.  I  defire  to  know  what  Religion  this  Wo- 
man is  of? 

Keeling.  I  am  a  Roman  Catholick,  God  be 
thanked. 

Mr.  At.  Gen.  Mrs.  Keeling,  when  did  Mr.  Ireland 
return  rgain,  do  you  fay,  after  he  went  firil  to  ff^ol- 
verhamuon  ? 

Keehng.  It  was  the  Wednefday  fcven-night  after. 
Sir. 

Mr.  At.  Gen.  That  was  the  4th  of  September. 
L.  C.  J.  How  loiig  ftaid  he  there  then  ? 
Keeling.  Till  Sc:turda\  in  the  Forenoon. 
Mr.  At.  Gen.   Whither  did  he  fay  he  was  going 
then? 

Keeling.  He  faid  he  went  to  Bellamour  to  Dinner. 
L.  C.  J.  Did  you  fee  him  at  any  time  after  ? 
Keeling.  No,  my  Lord,  I  faw  him  no  more. 
Mr.  At.  Gen.  Then  fwear  Mr.  Richardfon. 

[Wtjich  was  done^ 
Mr.  S('l.  Gen.    Pray,    Sir,    will  you  give  an  ac- 
count when  you  faw  Mr,  Ireland^  and  where,  in 
the  Year  78  ? 

Mr.  Richardfon.  My  Lord,  I  faw  a  Gentleman 
that  I  was  informed  was  Mr.  Ireland,  at  Wolver- 
hampton, at  a  Wake;  which  was  Monday  the  19th 
of  Auguft. 

Mr.  At.  Gen.  Where  did  he  lodge  ? 
Mr.  Richardfon.  At  Mrs.  Harwell's. 
Mr,  At.  Gen.  What  are  you,  a  Tradefman  ? 
Mr.  Richardfon.  Yes,  an  Apothecary  in  Wolver- 
hampton. 

L.  C.  J.  How  many  Days  did  you  fee  him  at 
Wolverhampton  ? 

Mr.  Richardfon.  I  faw  him  only  one  Day  in  the 
Market-place. 

L.  C.  J.  Yoi!  did  not  know  Mr.  Irela'id  before  ? 
Mr.  Rxhardfn.  B'ltl  wasin.brmed  thatwas  he. 
L.  C.  J.   What  oecamc  of  that  Ireland  that  you 
were  informed  was  at  Wolvei  hampton  then  ? 
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Mr.  Richardfon.  I  heard  prefently  after  that,  up- 
on Mr.  Oates's  Plot,  he  was  fecured  and  executed. 

Mr.  At.  Gen.  What  Religion  are  you  of,  pray, 
Sir? 
Mr.  Richardfon.  I  am  of  the  Church  o^ England. 
Oates.  Pray,  Sir,  I  would  afk  you  this  Queftion. 
Mr.  Richardfon.    As    many    Queftions    as    you 
pleafe,  Mr.  Oates. 

Oates.  Who  told  you  it  was  Mr.  Ireland  ? 
Mr.  Richardfon.  Mrs.  Harwell. 
Oates.  When  was  it  fhe  told  you  it  was  Ireland  ? 
Mr,  Richardfon.    To  the   beft   of  my   remem- 
brance,   it  was  before  he  was   apprehended  as  a 
Traitor. 
Oates.  He  Is  uncertain  when  he  was  told  fo. 
L.  C.  J.  Well,  make   what  advantage  you  can 
of  it  by  and  by. 
Mr.  yit.  Gen.  Swear  Mrs.  Eleanor  Graves. 

[Which  was  done. 
Mr.  Sol.  Gen.    Pray,  Miilrefs,  did  you  fee  Mr. 
Ireland  at  Wolverhampton  at  any  time  ? 
Mrs.  Graves.  Yes,  I  did,  my  Lord. 
Mr.  Sol.  Gen.  When  was  it  ? 
Mrs.  Graves.  The  firft  time  was  fix  Years  ago  in 
Auguft,  it  is  now  going  on  feven  Years  fince. 
Mr.  Jt.  Gen.  What  time  in  Augujl  was  it  ? 
Mrs.  Graves.    The  firft  Day  was  the  20th  or 
2ifl,  I  am  fure  I  faw  him  i  upon  the  2 2d  j  for  I 
dined  with  him,  and  was  with  him  all  the  After- 
noon, and  fupp'd  with  him.     Upon  the  23d  we 
went  to  Litchfield  together,  which  was  Bartholomew 
Eve.    And  I  faw  him  the  25  th,  which  was  Sunday 
after. 

L.  C.  y.  Are  you  fure  it  is  the  Ireland  we  are 
now  fpeaking  of? 

Mrs.  Graves.  They  faid  it  was  the  fame  Mr.  Ire- 
land that  was  executed.    They  call'd  him  fo. 

L.  C.  J.  Nay,  there  is  no  great  doubt,  but  only 
for  Mr.  Oates's  Satisfaftion. 

Mr.  At.  Gen.  At  whofe  Houfe  did  he  lie  at  Wol- 
verhampton .<* 
Mrs.  Gra'-tes.  At  Mrs.  Harwell's. 
Mr.  At.  Gen.    Where  was  it  you  fupp'd  with 
him,  I  pray  you  ? 

Mrs.  Graves.  He  dined  and  fupp'd  at  a  Rela- 
tion's Houfe  of  mine. 

L.  C.  y.  Who  was  that  ?  name  him. 
Mrs.  Graves.  It  was  at  my  Uncle  Winford's. 
L.  C.  y.  Did  you  go  along  with  him  to  Litch- 
field, do  you  fay,  on  the  23d  ? 

M.rs.  Graves.  Yes,  and  fodid  my  Uncle  j  and  at 
Night  we  came  back  together. 

Mr.  Sol.  Gen.  What  Religion  are  you  of,  Miftrefs? 
Mrs,  Graves.  I  am  of  the  Church  of  England. 
Oates.  My  Lord,  I  defire  to  afk  her,  how  did 
fhe  know  it  was  the  fame  Ireland  that  was  try'd  ? 

Mrs.  Graves.  It  was  the  fame  Ireland  that  they 
faid  was  afterwards  executed.     I  know  no  more. 

Mr.  Sol.  Gen.  Did  you  go  back  with  him  to  Mrs, 
Harwell's  from  Litchfield  ? 

Mrs.  Graves.  I  did,  to  my  Uncle  Winford's 
Houfe. 

Mr.  At.  Gen.  Now  we  come,  my  Lord,  to  ano- 
ther Period  of  Time,  which  is  from  the  26th  of 
Augufito  the  29th  ;  and  for  that,  we  firft  call  Sir 
Thomas  Whitegrave,  who  is  a  Juftice  of  the  Peace, 
and  a  worthy  Gentleman  ;  a  Member  of  the 
Church  of  England  in  that  County.    Swear  him. 

[Which  was  done. 

Mr.  Sol.  Gen.    Pray,    Sir  Thomas,   will   you  be 

pleas'd  to  give  the  Court  an  account,  whether  you 

faw  Mr.  Ireland  in  StaffordfJnre  1678,  and  what 

time  it  was  ? 
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Sir  Thomas  Whitegrave.  I  faW  Mr.  Ireland  upon 
the  29th  of  y^?/^j(/?  before  the  Popifh  Plot;  it  was 
upon  a  Thurfday  in  the  Afternoon  upon  Ti-hall 
Bowhng-green  ;  and  I  difcourfed  with  him  •  he 
told  mc  he  was  to  go  home  that  Night  with  Sir 
yames  Simmons,  and  Mr.  Hevenvigham.  They  told 
me  afterwards  he  went  on  Saturday  to  HilderJJjum 
and  went  thence  on  Monday  following  towards  Bof- 
cobel :  fome  time  afi:er  that,  a  Rumour  came  down 
that  Mr.  Ireland  was  accufed  with  others,  of  being 
in  a  Plot  of  the  Papifts  ;  and  myfe]*'  and  Ibme  o- 
thers  that  were  in  Commiffion  fof  the  Peace  in  that 
County,  did  refleft  upon  the  time  that  Ireland  was 
in  the  Country  ;  and  we  were  a  little  difturbed, 
becaufe  he  had  been  at  particular  Places  among  our 
Neighbours,  whom  we  knew  to  be  Catholicks^ 

Mr,  At.  Gen.  Can  you  remember  no  Day  but 
that  one,  Sir  Thomas  ? 

Sir  Thomas  Whitegrave.  Only  the  29th  I  faw  him 
there,  and  difcours'd  with  him  ;  and  afterwards 
there  was  word  fent  to  me,  to  defire  me  that  I 
would  come  up  to  London  at  his  Trial, 

L.  C.  y.  And  did  you  come  up.  Sir  Thomas  ? 

Sir  Thomas  Whitegrave.  No,  I  did  not;  I  had  no 
Suhfcena  ;  and  being  a  Juftice  of  the  Peace,  I  did 
not  think  fit  to  leave  the  Country  at  that  time  with- 
out a  Subpoena. 

Oates.  My  Lord,  I  defire  to  know  of  this  Gen- 
tleman, how  long  he  had  been  acquainted  with  Mr. 
Ireland. 

Sir  Thomas  Whitegrave.  I  never  faw  him  before, 
nor  fince. 

L.  C.  y.  He  goes  no  further  than  the  29  th. 

Mr.  At.  Gen.  No,  my  Lord,  he  does  not.  Then 
fwear  Mr.  Wdliam  Fowler.  [Which  was  do?ie. 

Mr.  Sol.  Gen.  Pray,  will  you  give  an  account 
when  you  faw  Mr,  Ireland,  and  where  ? 

Mr,  Fowler.  I  faw  Mr.  Ireland  upon  the  27th  of 
Auguft  78,  in  Stafordjhire,  at  a  Horfe-Race  at 
Etching-hill.  The  Race  was  run  between  Sir  Henry 
Cough,  and  Captain  Chetwind. 

Mr.  Sol.  Gen.  Did  you  fee  him  any  other  Day  in 
that  Month  ? 

Mr.  Fowler.  Yes,  the  19th  of  Augufi  I  faw  him 
at  Tixhall  Bowling-green, 

Mr,  Sol.  Gen.  Whenelfe  did  you  fee  him  ? 

Mr.  Fowler.  I  faw  him  the  iot\ioi  Auguft  before. 

Mr.  Sol.  Gen.  Where,  at  Tixhall,  at  my  Lord 
^y?o«'s  Houfe? 

Mr.  At.  Gen.  Do  you  remember  Sir  Thomas 
Whitegrave  was  upon  the  Bowling-green  the  27  th  of 
Auguft  ? 

Mr.  Fowler.  Yes,  he  was,  and  did'  difcourfe  with 
Mr.  Ireland  there. 

L.  C.  y.  What  became  of  Mr.  Ireland  afi:er- 
wards  ? 

_  Mr.  Fowler.  He  went  about  the  Country  for  fomq 
time,  my  Lord, 

L.C.y.  Was  it  the  fame  Ireland  that  was  exe- 
cuted ? 

Mr,  Fowler.  Yes,  it  was  the  fame, 

L.  C.  y.  You  fay  you  faw  him  the  29th  at  Tix- 
hall Bowling-green. 

Mr.  FowUr.  Yes,  I  did  fo. 

L.  C.  y.  When  you  heard  he  w.is  taken  up  for 
the  Plot,  what  did  they  fay  whither  he  went  at  that 
time? 

Mr.  Fowler.  1  thmkhe  wentto Mi:.Heven!ngbam% 
or  thereabouts. 

Oates.  I  would  fkin  know  this  Gentleman's  Reli- 


gion. 


Mr,  Fowler.  I  am  a  iioman  Catholick, 


L. 
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L.  C.  J.  We  afk  it  only  becaufe  Mr.  Oates  defines 
to  be  fatisfy'd  in  that  Point. 

Mr.  Al  Gen.  Pray  fwear  Mr.  Hoi^ard. 

[JVhich  wai  done. 
Mr.  Sol.  Gen.  What  time  in  Auguji  78,  did  you 
fee  Mr.  Ireland  in  Stafford/hire,  and  where  ^ 

Mr.  Howard.  I  came  out  of  Shropjfjire  upon  the 
27th  of  Auguft,  to  the  Horfe-race  at  Etching-hill ; 
and  there  I  faw  this  Mr.  Ireland  upon  tlie  28  th.  I 
dined  at  one  Mr.  Herbert  Afton\  Houfe  at  Bella- 
more,  and  there  I  faw  him  again. 

Mr.  Al.  Gen.  What  other  time  did  you  fee  him  ? 
Mr.  Hozvard.  Never  any  other  time. 
Oales.  How  does  he  know  it  was  the  fame  Mr. 
Ireland  ? 

Mr.  Howard.  I  came  up  to  Town  foon  after,  and 
they  told  me  that  knew  him,  that  it  was  the  fame 
Ireland  that  fufFer'd. 

Mr.  At.  Gen.  Swear  Mr.  Drayton. 

[f-Fbieh  was  done. 
Mr.  Sol.  Gen.  Where  did  you  fee  Mr,  Ireland  ? 
Mr.  Drayton.  At  Etching-hill  Race. 
Mr.  At.  Gen.  What  Day  was  that  ? 
Mr.  Drayton.  That  was  the  27th  of  Augujl  1 678. 
Mr.  At.  Gen.  When  did  you  fee  him  after  ? 
Mr.  Drayton.  The  next  Day  following  I  did  not 
fee  him  ;  but  the  Tburfday  following  I  faw  him  at 
Tixhall,  and  he  went  home  with  Mr.  Heveninghafn 
to  AJton  ;  and  I  faw  him  on  Friday,  he  was  with  us 
there,  and  went  a  fifhing,  and  we  catch'd  a  great 
Pike  of  a  Yard  long,  which  was  not  ordinary  with 
Upon  the  3  ift,  which  was  Saturday,  my  Mafter 


"  L.  C.  J.  Did  you  fee  him  after  ? 
Sir  y.  Simmons.  My  Lord,  I  cannot  fwcar  to  the 
Saturday,  becaufe  I  cannot  fo  well   tell  whether  I 
came  back  from  the  Fair  on  Friday  Night ;  I  think 
I  did  not. 

Mr.  At.  Gen.  Swear  Mr.  Green.  [U-^jicb  was  done. 
Mr.  Sol.  Gen.  Did  you  know  Mr.  Ireland  ? 
Mr.  Green.  Yes,  my  Lord,  I  did. 
Mr.  Sol.  Gen.  When  did  you  fee  him  in  78  ? 
Mr.  Green.  The  firft  time  was  Etching-bill  Race 
the  27  th  oi  Auguft. 

Mr.  Sol.  Gen.  What  other  Days  do  you  remem- 
ber ? 

Mr.  Green.  'Thurfday  the  29th  I  faw  him  ;  I  be- 
long to  Sir  James  Siminons,  and  Mr.  Ireland  came 
home  with  him,  and  fome  other  G-ntlemen,  to 
fAr.  Heveningha7n's  at  AJlon,  and  was  a  letting  with 
him  on  Friday  the  30th  in  the  Afternoon.  And  Sa- 
turday the  3 1  ft  he  was  a  hunting  with  Mr.  Gerrard, 
Nay,  more  than  that,  I  faw  him  drawn  on  the 
Sledge,  but  not  executed  ;  and  that  was  the  fame 
Man  that  was  there  at  that  time. 

Oates.  What  Religion  is  this  Gentleman  of? 
Mr.  Green.  I  was  ever  a  Roman  Catholick. 
L.  C.  J.  Pray,  were  they  a  fifhing  that  Day  ? 
Mr.  Green.  In  the  Morning  he  was,  and  they  got 
a  great  Pike  ;  I  faw  the  Pike,  and  did  eat  part  of 
it, 

Mr.  At.  Gen.  Swear  Mr.  Fallas.  [JVhich  was  done. 
Mr.  Sol.  Gen.    When  did  you  fee  Mr.  Ireland, 
Sir  ? 

Fallas.  Upon  the  Thurfday  after  Sir  Henr'j  Cough's 


went  to  kill  a  Buck  in  the  Park,  and  Mr.  Ireland  Race,    which  was  Thurfday  the  29th  of  Augujt, 

went  along  with  him  -,  and  they  went  to  a  little  Mr.  Ireland  came  to  Mr.  Heveningham^^,    and  I 

Village  hard  by,  and  there  I  parted  with  him,  and  look'd  to  his  Horfe  there.     Upon  Friday  Morning 

did   ke  him  no  more  that  day.     Mr.  Gerrard  of  tliey  went  a  filhing,  and  got  a  great  Pike  -,  and  I 

Hilderjham  was  to  meet  my  Mafter  a  hunting,  but  did  fee  them   go  out  a  fetting   after    Dinner,  he 

he  was  fick,  and  did  not :  Then  upon  Sunday  the  and  Mr.  Green,  with  my  Lady  and  the  Keeper ; 

iG:  of  September,  I  was  fent  to  fee  Mr.  Gerrard  of  and  I  faw  him  come  in  again:    and  I  faw    him 

Hilderfham,  and  there  I  faw  Mr.  Ireland.  drink  a  Glafs   of  Table-Beer  in  the  Hall.     Up- 

i.  C.  7,  Who  was  your  Mafter,  pray  you?  on  Saturday   Morning,    which    was   the  31ft    of 

Mr.  Drayton.    This  Lord  Gerrard  of  Bromley's  Auguft,    they  went  a    hunting    in    M'.  Gerrard's 


Father. 

Mr.  At.  Gen.  He  was  accufed  by  Dugdale  of  the 
Plot,  and  died  afterwards  in  Newgate. 

Oates.  Pray  afk  Mr.  Drayton  what  Religionhe  is 
of? 

Mr.  Drayton.  I  am  a  Roman  Catholick. 
Mr.  At.  Gen.  Swear  Sir  James  Si7nmons. 

\JVhich  was  done. 
Mr.  Sol.  Gen.  When  did  you  fee  Mr.  Ireland,  Sir 
Ja7nes  ? 

Sir  J.  Simjnons.  Upon  Tuefday  the  27th  of  Augufi 
78,  I  remember  very  well  I  faw  Mr.  Ireland  at  the 
Horfe-race  at  Etching-bill,  between  Sir  Henry  Gough 
andMr. Chetwind;  and  I  remember  particularly,  that 
Sir  Henry  Cough's  Horfe  diftanc'd  him.  I  did  not 
fee  him  before  he  came  to  the  Inn  •,  but  there  we 
met,  and  drank  together.  And  Thurfday  the  29th 
of  Auguft,  being  at  Tixhall  Bowling-green,  Mr. 
Ireland  was  there,  and  came  home  with  my  Father 
Heveningham  and  me,  and  fome  Gentlemen  in  the 
Country  •,  and  came  to  Afton,  and  ftaid  there  that 
Night.  I  remember  the  next  Day  was  Pancrafs 
Fair,  and  I  went  to  the  Fair,  and  did  not  come 
home. 

Mr.  At.  Gen.  What  Day  of  the  Month  is  that 
Fair  ufually  kept  ? 

Sir  J,  Simnwns.  It  is  an  unconftant  Time  -,  now 
and  then  in  September,  now  and  then  in  Auguft  ; 
and  that  Year  we  had  a  Subfcription  to  get  it  regu- 
lated to  a  certain  Day. 
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Park,  and  kill'd  a  Buck  •,  and  afterwards  my 
Mafter  afk'd  him  to  go  home  with  hir.i  aga'n,  but 
he  would  not ;  for  he  laid  he  muft  go  to  Mr.  Lowe's 
at  Four,  and  we  parted  at  Three.  And  I  came 
here,  and  fiw  him  executed  -,  but  while  he  was  at 
my  Matter's  Houfe,  his  Horfe  was  never  out  of  the 
Stable,  but  I  brought  it  to  him. 

Mr.  At.  Gen.  When  did  you  fee  him  executed  ? 
Fallas.  It  was  the  24th  of  January  afterwards,  I 
think. 

Oates.  What  Religion  are  you  of  ? 
Fallas.  I  am  for  the  Church  of  England,  a  Pro- 
teftant  ;  I  always  was  fo. 

Oates.  Pray,  my  Lord,  afk  him  when  he  was 
acquainted  with  Mr.  Ireland  ? 

Fallas.  The  firft  time  was  the  29  th  of  Auguft, 
when  he  came  to  my  Matter's  Houfe. 

Oates.    That  does  not  come  to  my    time,  my 
Lord. 

Mr.  At.  Gen.  But  it  comes  very  clofe  to  it ;  if 
reaches  to  the  31ft  oi  Auguft. 

L.  C.  J.  It  is  within  a  Day  of  you,  upon  my  word. 

Mr.  Sol.  Gen.  And  I'll  tell  your  Lordlhip  what  is 

yet  mori  confiderable  ;   tliis  Place  is  an  hundred 

and  twenty  Miles  from  London  :  but  we  fhall  not 

leave  him  there. 

Oates.  I  deiire  to  know  whofe  Servant  he  is  ? 
Fallas.  I  am  a  Servant  to  Mr.  Heveningham,  and 
I  fcrve  the  King  ■,  I  come  to  teftify  the  Truth.     I 
was  here  before,  but  then  wc  muft  not  be  heard  -, 

all 


i^8f  B.  R. 
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all  the   Cry  was  againfl:  us,  that  we  were  Rogues, 
and  muft  be  knock'd  on  the  head. 

L.  C.  J.  Were  you  here  at  any  of  the  Trials  ? 
Fallas.  I   was  at  the  Council-Table,  and  there 
I  was  in   great  danger  of  being  knock'd  on  the 
head. 

Oates.  Would  they  have  knock'd  him  on  the 
head  at  the  Council-Table,  does  he  fay  ? 

Fallas.  I  have  been  in  the  Room  by  the  Coun- 
cil-Table, where  they  have  cried,  knock  them 
down,  hang  them  Rogues  ;  do  they  come  to  be 
Witneffes  againfl:  the  Saviour  of  the  World  ?  And 
they  came  about  me  there,  and  afked  me  if  I 
knew  any  of  them,  or  was  of  their  Company  ? 
And  I  was  glad  to  fay  I  came  thither  about  a  Suit 
of  Law  I  had  with  a  Brother  of  mine  •,  and  then 
they  pitied  me. 

Mr,  Sol.  Gen.  Now  we  have,  brought  him,  my 
Lord,  every  Night  where  he  lodged  from  the  3d 
oi  Auguft  to  the  3ifl:. 

Mr.  Jt.  Gen.  And  then  we  fliall  prove  that  he 
went  to  Mr.  Garrard's  at  Hilderjham  that  they  fpeak 

of;  there  he  was  the  31ft  and  3  2d 

L.C.  J.  How,  Mr.  Attorney,  the  3  2d?  I  doubt 
you  will  hardly  be  able  to  tell  us  where  he  was 
then. 

"Mx.At.  Gen.  The  ift  oi  September  I  mean,  my 
Lord. 
L.  C.  J.  Ay,  we  underftand  you  very  well. 
Mr.  At.  Gen.  Swear  Mr.  John  Froclor. 

\Which  was  done. 
Mr.  Sol.  Gen,  When  did  you  fee  Mr.  Ireland  in 
78? 

Pro5for.  I  faw  him  the  31  ft  oi  Auguft  78. 
Mr.  Sol.  Gen.  Where  ? 
Pro£lor.  At  Fulford. 
Mr.  Sol.  Gen.  At  whofe  Houfe  ? 
FroElor.  At  Mr.  Lowe's. 

Mr.  Sol.  Gen.   That  was  the   Place   the    other 
Witnefs   faid  Ireland  told  him  he  was  to  be  at 
four  of  the  clock,    and  therefore  went  away  at 
three. 
Mr.  At.  Gen.  When  did  you  fee  him  afterwards  ? 
ProSior.   I  faw  him  the  next  day,   the  ift  of 
September. 
Mr.  At.  Gen.  Where  ? 
ProElor.  At  Efquire  Gerrar^s. 
Mr.  At.  Gen.  How  far  is  that  from  Mr.  Loweh  ? 
Pro5ior.  It  is  a  Mile  and  an  half. 
Mr.  Sol.  Gen.  Did  you  fee  him  afterwards  ? 
Pro5lor.  Not  there,  I  did  not. 
Mr.  At.  Gen.  What  Religion  are  you  of? 
ProHor.  I  am  a  Proteftant. 
L.  C.  J.  What  did  you  hear  became  of  that 
Ireland  afterwards  ? 

ProSor.  I  faw  him  executed  at  T'^burn  afterwards, 
and  it  was  the  fame  Man. 

L.  C.  J.  Where  did  you  live  then  ? 
Pro£lor.  I  lived  at  Fulford  then. 
L.  C.  J.  What,  with  Mr.  Lowe  ? 
ProSior.  Yes,  my  Lord. 
Oates.  It  feems  he  was  a  Servant  to  a  Papift. 
L.  C.  J.  What  then,  what  of  that  ? 
Oates.  My  Lord,  I  defire  you  would  aflc  him, 
whether  he  ever  faw  Ireland  before  the  31ft  of 
Auguft  which  he  fpeaks  of? 
Pro5lor.  No,  I  did  not. 

L.  C.  J.  But  you  are  fure  it  was  the  fame  Man 
you  faw  executed  ? 

ProSfor.  Yes,  I  am  fure  of  it. 
Mr. Sol.  Gen.  What  Circumfliance  can  you  tell 
that  he  was  the  ifl;  of  September  at  Mr.  Gerrard'si 


ProSior.  I  went  to  Dinner  thicher  that  Day :  I 
rode  before  Madam  Brooke. 

L.  C.J.  What  Day  of  the  Week  was  that  lA 
of  September  ? 

ProElor.  It  was  upon  a  Sunday,  tny  Lord. 
Mr.  At.  Gen.   Was    that    about  Pancrafs   Fair- 
time  ? 

ProSlor.  Yes,  my  Lord,  it  was. 
Mr.  Sol.  Gen,  He  can  tell  you  another  Clrcum- 
fl:ance  how  he  comes  to  remember  him  aj;  Mr. 
Lowe"^  the  3  ifl:  of  Auguft, 

L.  C.  J.  Ay,  by  what  Token  do  you  remem- 
ber that  he  was  there  the  3  i  fl:  of  Auguft  ? 

ProSior.  I  went  that  day  to  .....  ; 
pay  fome  Money,  and  came  home  again  in  the 
Afternoon  ;  and  juft  as  I  came  in,  he  came  thi- 
ther. 

Oates.  How  does  he  fay  he  knows  him  to  be 
the  fame  Man  ? 

L.  C.  J.  He  has  told  you  twice,  he  faw  him  exe' 
cuted. 
Oates.  What  Religion  is  he  of,  does  he  fay  ? 
L.  C.  J.  He  is  a  Protefl:ant. 
Mr.  At.  Gen.  Then  fwear  Mr.  John  King. 

[JVhich  was  done. 
Mr.  Sol.  Gen.  Pray,  do  you  acquaint  the  Court 
and   the  Jury  where  you  faw   Mr.  Ireland,   and 
when. 

Mr.  King.  I  faw  Mr.  Ireland  at  Mr,  Gerrard's  of 
Hilderjham  the  ift  of  September,  that  Year  that  the 
Plot  broke  out,  which  was  in  the  Year  78. 
There  I  faw  him  on  Sunday  ;  there  he  fl:aid  all 
Night,  and  fo  did  I  ;  and  on  Monday  Morning 
I  went  to  Mrs.  Crompton's  where  I  liv'd,  and 
he  came  thither  to  Millage  as  foon  as  I,  which  is 
within  a  Mile  of  Hilderjham^  and  dined  there  the 
fame  day. 

L.  C.  J.  How  far  is  that  from  London,  pray  you  ? 
Mr.  King.  An  hundred  and  ten  Miles. 
L.  C,  J.  And  he  was  there  at  Dinner,  you  fay  ? 
Mr.  King,  Yes,  he  was. 

L.C.  J,  How  long  was  it  before  pinner  was 
done? 

Mr.  King.  I  believe  he  might  go  thence  about 
two  of  the  clock. 

L.  C.  J.  Where  did  he  fay  he  defigned  to  go 
then? 

Mr.  King.  He  defigned  to  go  to  Bofcobel  that 
Night. 

L.  C,  J.  Do  you  remember  any  body  elle  was 
at  Mr.  Gerrard's  then  when  you  faw  him  ? 

Mr.  King.  Yes,  Mr.  Jerman  Drayton  was  at  Hil- 
derjham at  that  time* 

Oates.  Pray,  what  Religion  is  this  Gentleman 
of? 

Mr.  Ki7ig.  I  am  a  Roman  Catholick,  Mr,  Oates. 
Mr.  At.  Gen.  Pray  fwear  Mr.  Francis  Lee. 

[JVhich  v:as  done. 
Mr.  Sol.  Gen,  Pray,  tell  my  Lord  and  the  Jury 
where  you  faw  Mr.  Ireland,  and  when. 

Lee,  I  was  a  Servant  to  Mr.  Gerrard,  and  Mr. 
Ireland  upon  Saturday  Night  came  to  my  Maflier's 
Houfe,  and  ftaid  all  N^ht  and  all  Day  oft  Sunday, 
and  went  away  on  Monday  to  Millage. 
L.  C.  J,  What  Time  and  what  Year  was  it? 
Lee.  It  was  in  78  -,  but  I  am  not  certain  of  the 
Day  of  the  Month  :  It  was  on  a  Saturday  he  came, 
and  I  have  Witneffes  to  prove  I  was  there  at  that 
time. 

L.  C.  J.  What  Month  was  it  ? 
Lee.  It  was  in  Auguft,  as  I  think,  the  lafl:  Diy  > 
but  I  am  not  certain.     And  he  went  on  Monday 
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to  Millage,  and  there  dined  at  Mrs.  Crompion's ; 
and  from  thence  he  went  to  Pancrafs,  and  thence 
he  did  o-o  to  Bofcobel,  and  ftaid  all  Night  there. 

Mr.  'jt.  Gen.  That  was  the  2d  of  September. 

L  C.J.  How  do  you  know  he  went  to  thefe 
Places? 

Lee.  Iwaswld  fo. 

Oates.  My  Lord,  I  defire  to  know  how  long  this 
Man  was  acquainted  with  Ireland  before  ? 

Lee.  I  never  faw  him  but  at  that  time. 

Oa/es.  How  does  he  know  it  is  the  fame  Man 

then  ?  .     , . 

Mr.  King.  Here  is  a  Man  that  faw  me  with  him, 
and  was  prefent  at  Ireland's  Execution. 
L.  C.  J.  Who  is  that,  Pro^or  ? 
Mr.  Ktng.  Yes,  my  Lord. 
L.  C.  7.  Then  call   Pro5lor  again,     [Who  came 
in  again.']     Who  went  along  with  you  to  Dinner  on 
Monday  ? 

Lee.  My  Lord,  he  did  fee  me  at  Hilderjham  at 
Mr.  Gerrard's. 

L.  C.  J.  What  fay  you,  ProHor,  was  this  Gen- 
tleman there  at  that  time  ? 

ProBor.  Yes,  my  Lord,  I  did  fee  him  there. 
L.  C.  J.  Was  that  the  fame  Man  that  was  execu- 
ted, which  you  faw  at  Mr.  Gerrard's. 
Pro5for.   Yes,  it  was. 

L.  C.  J.  Did  you  dine  with  Mr.  Ireland  on  Mon- 
day at  Mrs.  Crompton's  ? 

Lee.  Yes,  my  Lord,  I  did,  and  went  afterwards 
with  him  to  Pancrafs,  and  ftaid  there  two  Hours, 
and  then  he  went  to  Bofcobel. 

Mr.  Sol.  Gen.  There  are  the    two  Days    gone 
which  Mr.  Oates  fwore  to,  and  in  which  he  was  fo 
pofitive  that  it  was  either  the  iH  or  2do{  Sepe??i- 
ber. 
Mr.  At.  Gen.  Then  fwear  Mr.  Biddolph. 

{JVhichwas  done. 
Mr,  Sol.  Gen.    Pray,    Sir,  when  did  you  fee  Mr, 
Ireland,  and  where  ? 

Mr.  Biddolph.  My  Lord,  I  was  in  Stafford/hire 
the  latter  end  of  Auguft  and  the  beginning  of  Sep' 
temher,  and  I  was  at  Mrs.  Crompton's  Houfe,  which 
is  my  Aunt,  the   zd  of  September  being  Monday, 
where  I  faw  Mr.  Ireland,  and  dined  with  him  that 
day  -,  and  after  Dinner  he  went  with  Mr.  Gerrard's 
Son,  who  was  to  go  to  School  to  Bofcobel.    And  I 
will  give  your  LordHiip  a  particular  Circumftance 
that  may    fatisfy  you  that  I  am  not  miftaken  in  the 
time:  As  I  came  thorough  Northampton/hire th^t 
Summer,  I  was  at  my  Lord  Cullen's,  and  he  de- 
fired  me  to  be  at  a  Horfe-Race  at  Newton-Slade, 
where  there  is  a  Plate  always  run  for  upon  the  firft 
Thurfday  in  September,  and  that  Year  it  was  the  5th 
of  September.    Now  when  I  dined   at   my  Aunt 
Crompton's,  fhe  would  have  had  me  ftaid  all  Night 
at  her  Houfe,  but  I  excufed  my  felf,  and  told  her  I 
had  promifed  to  come  to  my  Lord  Cullens  to  be  at 
the  Race,  and  I  muft  needs  be  there  before,  to  be 
as  good  as  my  Word  to  my  Lord  ;  and  therefore  I 
went  away  to  Pancrafs,    and  fo  on  my  Journey, 
otherwife  I   had  ftaid   with  my  Aunt  all  Night : 
And  I  am  fure  this  was  Monday  before  this  Horfe- 
Race. 

Oales.  My  Lord,  this  Gentleman  fpeaks  to  no 
Year  particularly. 

Mv.  Biddolph.  It  was  in  1678,  the  Year  before 
Mr.  Oalei's  Plot  broke  out. 

Mr.  At.  Gen.  Now  we  will  call  Mrs.  Crompton  : 
Swear  her.  [Which  was  done. 

Mr.  Sol.  Gen.  Pray,  when  did  you  fee  Mr.  Irc- 
land,  Mrs.  Crompton  ? 


Mrs.  Crompton.  He  was  at  my  Houfe  at  Millage 
in  Staffordjhire  at  Dinner,  the  fame  Day  that  my 
Nephew  Biddolph  did  dine  there :  As  for  the  Day 
of  the  Month,  I  cannot  fo  well  tell  it,  becaufe  when 
my  Friends  dine  with  me,  I  do  not  ufe  to  note 
down  the  Day  particularly  •,  but  it  was,  I  remem- 
ber, a  pretty  remarkable  time,  for  it  was  about 
Pancrafs-¥ur.  Mr.  Gerrard  of  Hilderjham  came 
with  him,  and  Mr.  Ireland  being  a  Scranger,  I 
afked  who  he  was,  and  they  told  me  it  was  Mr.  Ire- 
land: He  never  was  at  my  Houfe  before  nor  after  j 
he  was  a  meer  Stranger  to  me. 

L.  C.  J.  What  Day  was  it,  fay  you  ? 
Mrs.  Crompton.  It  was  the  fame  Day  my  Nephew 
Biddolph  dined  there. 

L.  C.  J.  Was  it  Monday  the  2d  of  September,  do 
you  remember  ? 

Mr.  At.  Gen.  Hq  fays  he  was  at  her  Houfe  at 
Millage  that  Day,  and  fhe  fays  it  was  the  fume  Day 
he  dined  there. 

Mrs.  Crot?ipton.  But  I  never  note  down  the  par- 
ticular Days  when  my  Friends  dine  with  me,  except 
I  had  particular  occafion  to  do  if,  as  I  had  none  at 
this  time. 

Oates.  My  Lord,  I  defire  to  know  what  Religion 
this  old  Gentlewoman  is  of? 

Mrs.  Crompton.  I  am  a  Roman  Catholick,  my 
Lord. 

Mr.  At.  Gen.  Swear  Mrs.  Palmer. 

[Which  zi'as  done. 
Mr.  Sol.  Gen.  Mrs.   Palmer,    where  did  you  fee 
Mr.  Ireland? 

Mrs.  Palmer.  I  was  at  Dinner  at  Mrs.  Crompt-it's 
at  Millage,  where  there  was  a  Gentleman  called 
Mr,  Ireland  that  did  dine  there.  * 

L.  C.  J.  When  was  it  ? 

Mrs,  Paltner.  I  cannot  tell  truly  what  Day  it 
was. 

L.  C.  y.  Who  was  there  befides  you  at  Dinner 
that  Day  ? 

Mrs.  Palmer.  'Tis  fo  long  fince,  I  cannot  re- 
member. 

L.  C.  y.  Was  Mr.  Biddolph  there  ? 
Mrs.  Palmer.  Not  that  I  remember,  my  Lord.' 
L.  C.  y.  What  do  you  bring  her  for,  Mr.  At- 
torney ? 

Mr.  At.  Gen.  She  dined  there  that  Day  it  feems  j 
but  if  file  cannot  remember  it,  I  cannot  help  it. 

L.  C.  y.  But  thefe  kind  of  WitnefTes  do  but 
flack  your  Proof. 

Mr.  Sol.  Gen.  My  Lord,  I  tliink  we  do  over-do 
our  Bufinefs  indeed. 

Mr.  At.  Gen.  We  have  one  Witnefs  more  to 
this  Point,  and  that  is  Mrs.  Mary  Holmes  ;  fwear 
her.  [Which  was  done.]  Where  did  you  fee  Mr. 
Ireland  in  the  Year  y'&^ 

Mrs,  Holmes.  I  fiiw  him  at  Millage,  my  Lord. 
L.  C.  y.  When  ? 

Mrs.  Hohnes.  The  firft,  or  the  beginning  of  Sep' 
teniber,  I  am  fure. 

Mr.  Sol.  Gen.  What  Day  of  the  Week  was  it  ? 
Mrs.  Holmes.  Monday. 

L.  C.  y.  You  have  Proof  enough  of  this,  Mr. 
Attorney-General. 

Mr.  At.  Gen.  Truly,  I  think  fo,  my  Lord. 
Mr.  Sol.  Gen.    Pray    fwear  Mrs.  Rfther  GifforJ. 
[Which  was  done.]  Mrs.  Gifford,  when  did  y  ou  fee 
Mr.  Ireland  ? 

Mrs.  Gifford.  Upon  the  2d  of  Septcn^hcr  7S,,  I 
faw  Mr.  Ireland,  above  a  hundred  Mik'sfrom  this 
Place. 

Mr..V.r,V;/.  Where? 

I  Mrs. 
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Mrs.  Giff'ord.  At  Pancrafs. 
Mr.  Sol.  Gen.  What  time  of  the  Day  was  it  ? 
Mrs.  Gijfford.  In  the  Afternoon  about  four  or  five 
a-clock. 
Mr.  Sol.  Gni.  Did  he  flay  there  all  nighc  ? 
Mrs.  Gifford.  I  cannot  tell  indeed. 
Mr.  At.  Gen.  Swear  Mr.  Pendrel. 

[fVhich  was  done. 
Mr.  Sol.  Gen.  Now,  my  Lord,  we  are  come  to 
the  2d  of  September  in  the  Evening ;  we  fhall  prove 
where  he  was  that  Night  and  the  3d,  and  then  we 
flrall  return  to  the  4th  of  September,  when  Mrs. 
Hanvell  fwears  he  came  back  to  JVolverbamptnn. 

Mr.  lianftis.  When  did  you  fee  Mr.  Ireland,  Mr. 
Pendrel  ? 
Mr.  Pendrel.  I  faw  him  upon  the  2d  of  September. 
Mr.  At.  Gen.  Where  did  you  fee  him  ? 
Mr.  Pendrel.  At  Bofcobel  at  my  Houfe,  there  he 
lodg'd  with  me  that  night. 

Mr.  Sol.  Gen.  In  what  Year  was  it  ? 
Mr.  Pendrel.  In  the  Year  1678. 
Mr.  At.  Gen.    Was  it  the  September  before  the 
Plot,  and  before  Mr.  Ireland  was  executed? 
Mr.  Pendrel.  Yes,  my  Lord,  it  was. 
L.  C.  J.  Did  you  know  him  before  ? 
Mr.  Pendrel.  Noj,  I  did  never  fee  him  before,  as  I 
know  of. 
Zj.  C.  y.  How  long  did  he  flay  there  ? 
Mr.  Pendrel.  He  ftaid  that  Night  and  the  next 
Day  all  day,    and  went  away  the  4th  of  September 
to  Black-Ladies. 
Mr.  Sol.  Gen.  Whofe  Houfe  is  that  ? 
Mr.  Pendrel.  It  is  Mr.  John  Gifford's. 
L.  C.  y.  You  fay  you  live  at  Bofcobel ;    did  you 
hear  any  thing  of  a  Letter  came  to  your  Houfe  for 
Mr.  Ireland  ? 

Mr.  Pendrel.  Not  that  I  know  of,  my  Lord, 
there  was  not  any  that  I  remember. 

Mr,  At.  Gen.  Then  fwear  Mrs.  Pendrel. 

[Which  was  done. 
Mr.  Sol.  Gen.  Pray,    Miflrefs,    will  you  give  an 
account  where  you  faw  Mr.  Ireland  ? 

Mrs.  Pendrel.  I  Jaw  him  at  Bofcobel,  at  the  Royal 
Oak  -,  he  came  there  the  2d  Day  of^ September. 
Mr.  Sol.  Gen.  Can  you  tell  what  Year  it  was  ? 
Mrs.  Pendrel.  It  was  the  firfl  beginning  of  the 
Plot. 

Mr.  Sol.  Gen.  How  long  did  he  flay  there  ? 
Mrs.  Pendrel.  He  ftaid  Tiiefda),    and  JVednefday 
he  went  to  Black-Ladies,  and  fb  away  to  Wolver- 
hampton. 

Mr.  Sol.  Gen.  We  have  but  one  Witnefs  more, 
my  Lord,  for  Wednefday  the  4th  of  September,  and 
then  we  have  done.  Swear  Mr.  Charles  Gifford. 
[IVhich  was  done.]  When  did  you  fee  Mr.  Ireland  ? 
Mr.  C.  Gifford.  May  it  pleafe  your  Lordfhip,  I 
faw  Mr.  Ireland  xt  my  Father's  Houfe  at  Black-La- 
dies  

Oates.  My  Lord,  I  would  aflc  Mrs.  Pendrel  a 
Queftion  before  fhe  goes :  Whetlier  fhe  was  not  a 
Wimefs  at  the  five  Jefuits  Trial  ? 

Mrs.  Pendrel.  I  was  in  Court,  but  they  would 
not  fuffer  me  to  fwear. 

Oates.  Did  fhe  not  give  Evidence  there  ? 
L.  C.  y.  She  was  examin'd,    but  flie  could  not  be 
fworn,  becaufe  flie  came  to  teftify  againtl  the  King 
in  a  Capital  Caufe. 

Mr.  At.  Gen.  Pray,  what  fay  you,  Mr.  Charles 
Gifford  ? 

Mr.  C.  Gfford.  My  Lord,  I  flxy  I  faw  Mr.  Ire- 
land at  my  Father's  Houfe  at  Black-Ladies,  and  he 
ftaid  there  an  hour  and  an  half,  and  went  tiiorough 
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Chillington,    and  faid  he  would  go  to  Wolverhamp- 
ton. 

Mr.  At.  Gen.  What  Day  of  the  Month  was  it  ? 
Mr.  C.  Gifford.  I  am  morally  certain,  it  was  the 
4th  of  Septcjnber,    and  fo  he  went  to  Wolverhamp- 
ton, as  I  am  informed.     He  came  lu  our  Houfe  to 
fee  a  Lady  that  was  there. 
L.  C.  y.  What  Lady  was  it  ? 
Mr.  C.  Gifford.  It  was  one  Madam  WelU. 
Mr.  At.  Gen.  Thus,  my  Lord,  we  have  iodged 
him  the  ^.th-oi  September  3.x.  Wolverhampton,   vhen 
Mrs.  Harwell  fays,  he  return'd  to  her  ;  and  fo,  my 
Lord,  we  have  given  an  Account  where  he  wa$ 
from  the  3dof  .<'^«^?(/?  to  the  14th  oi  September. 

Mr.  Sol.  Gen.  We  have  prov'd  where  he  was  eve- 
ry Day  in  that  time,  but  only  the  8  th  of  Sept' mber^ 
and  for  that  we  muft  leave  it  to  the  Jury.  We  have 
proved  that  he  came  away  from  Mrs.  Harwell's  the 
7th,  and  he  faid  he  was  to  go  to  Tix-hall ;  and 
the  9  th  he  did  go  from  Tixhall  in  Sir  yohn  South- 
coafs,  Company,  and  came  to  London  the  14th. 
L.  C.  y.  Well,  what  fay  you  to  it,  Mr.  Oates  ? 
Oates.  Has  Mr.  Attorney  done  his  Evidence,  my 
Lord? 

Mr.  At.  Gen.  We  fhall  call  no  more  WitnefTes, 
unlefs  you  go  about  to  ftipport  your  own  Credit, 
and  then  we  have  other  Witnefles  to  call. 

Oates.  I  do  not  value  any  WitnefTes  you  caa 
bring  againft  my  Credit. 

Mr.  At.  Gen.  Well  for  the  prefent,  we  do  not 
defign  to  call  any  more  WitnefTes. 

L.  C.  y.  Then  let  us  hear  what  you  fay  to  it. 
Oates.  My  Lord,  here  is  an  IndidVment  exhibi- 
ted againft  me,  which  fets  forth,  that  I  fhould  fwear 
at  Mr.  Ireland's  Trial,  that  Mr.  Ireland  was  in 
Town  the  ift  and  2d  of  September  ;  and  it  fets  forth, 
that  in  truth  he  was  not  in  Town  ;  And  likewile  it 
fets  forth,  that  I  fwore  at  the  Trial  of  the  five  Je- 
fuits, that  Mr.  Ireland  took  his  leave  of  me  and  o- 
thers  here  in  Town  at  his  Lodging  in  Riffelflreet, 
between  the  8  th  and  12th  of  Aug/'Jl:  v/hereas  the 
Perjury  there  affigned,  is  this.  That  he  did  not 
take  his  Leave  of  me,  or  any  other  Perfon,  be- 
twixt the  8th  and  12th  of  Augufl,  at  his  Lodging 
in  Ruffel-flreet.  Now,  my  Lord,  I  was  not  the 
only  Witnefs  of  Mr.  Ireland's  being  in  Town  in  the 
Month  of  Augufl,  nor  the  only  Witnefs  of  his  being 
in  Town  about  that  time  in  September.  My  Lord, 
my  Profecutors  have  endeavoured  to  maintain  this 
Charge  againft  me  thus :  The  firft  thing  they  have 
gone  upon,  as  far  as  I  can  remember  in  the  Indift- 
ment,  is  as  to  tlie  ifl  or  2d  of  September,  or  ra- 
ther, they  have  endeavoured  to  prove  both  under 
one.  Now  in  anfwer  to  all  this  Evidence,  my 
Lord,  the  firft  thing  I  fliall  offer  to  your  Lordfhip's 
Confideration,  and  the  Confideration  of  the  Jury, 
is  the  great  Hardfliip  I  lie  under,  after  fix  Years 
time,  to  be  put  to  difprove  what  the  Counfel  here 
have  now  offered  againft  me.  My  Lord,  I  obferve 
firft,  that  this  Indiftment,  which  is  now  upon  Trial, 
is  founded  upon  the  TxxAof  Ireland,  which  was  the 
17  th  of  December  1678,  at  the  Old-Bad cj,  audit 
is  now  fix  Years  after  that  Evidence  of  mine  was  de- 
livered. A  fecond  thing  is,  that  the  Indictment  is 
found  by  fpecial  CommifTion,  as  appears  by  the  In- 
diftment  it  felf.  Now  I  muft  recommend  to  the 
Confideration  of  your  Lordlhip  and  this  Jury,  why 
the  Prolecution  of  this  pretended  Perjury  has  been 
delay'd  fo  long,  when  it  appears  by  the  Evidence 
which  has  been  produced,  that  the  WitnefTes  to 
prove  it  were  known  fix  Years  fince,  as  much  as 
they  are  now  ;  ayd  there  is  no  coloar  of  Evidence 
N  offeied. 
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offered,  that  any  new  Faft  hasbeen  lately  difcovered 

which  was  not  then  known.   There  is  no  Realbn,  my 

Lord,  that  is  affigned  or  can  be  affigncd  for  this  De- 

lay,butonly  that  the Hardfhip  might  be  the  greater 

upon  me  :  For  ncxv  it  is  difficult,  if  not  impoffible 

for  m-  to  maintain  the  Evidence  I  then  gave,  fo 

many  Perfous  being  fmce  dead,    or  gone  beyond 

the  Seas,  3/id  many  things  that  were  frefh  then,  arc 

nowcrra\yft  out  of  Memory  ;  and  I  beg  your  Favour 

to  infill'upon  this,  and  I  think  it  cannot  be  denied  me. 

If  fuch  a  Praftice  as  this  be  admitted,  no  Witnefs 

is  fafe  in  giving  his  Teftimony  againft  any  Confpi- 

raiftrs  whatfoever.     For,  my  Lord,  I  muft  defire 

kave  to  offer  another  thing  to  your  Confideration, 

before  I  fpeak  to    the  particular  Evidence,    and 

that  is  this  ;  That  here  is  nothing  but  a  bare  Point 

of  Time  upon   which   this    Perjury    is  affigned  ; 

when  the  Subftance  of  the  Teftimony  that  I  gave 

at  the  Trials  of  Mr.  Irdand  and  the  reft  about  the 

Popilh  Plot,  is  not  affigned  as  any  Perjury  at  all  -, 

it  is  only  a  Circumftance  of  Time  and  Place.    And, 

my  Lord,  I  Aall  offer  this  to  your  further  Confi- 

d^ratron,  that  Ireland  was  convifted  for  a  treafonable 

Reroliition  to  murder   the  late  King,  and  not  for 

being  in  Town  in  Augiijt  or  Sejtembdr  78,  or  elfe- 

where  ;  and  he  was  not  convifted  for  his  being  in 

his  Chamber  in  Ruffd-ftrect,  and  taking  his   leave 

therein  y^ugu/i,  which  is  one  matter  of  the  Perjury 

now  affigned.    Next,  my  Lord,  'tis  hard  and  un- 

reafonable  to  tie  up  Witneffes  that  come  to  difcover 

Plots  and  Confpiracies,  to  fpeak  pofitively  as  to 

Circumftance  of  Time  and  Place,    and  every  little 

punftilio  in  their  Evidence,  to  bind  them  up  tofuch 

Niceties  in  the  delivery  of  their  Teftimonies,  as  to 

Time  and  Place.     It  is  ufual  to  fpeak  with  latitude, 

as  to  fuch  kind  of  things,  and  'tis  probable  my 

Evidence  which  is  now  in  queftion,  was  not  that 

Ire/and  was  the  ift  or  2d  of  September  pofitively 

here  in  Town  •,  but,    my  Lord,  I  did  (I  believe) 

give  myfelf  a  latitude,  and  would  not  confine  my- 

felf  to  either  the  ift  or  2d,  5th,  6th,  7th,  or  8th  ; 

but,  my  Lord,  that  he  was  in  September  there,  I 

am  pofitive.    I  muft  therefore  beg  your  Lordfliip's 

and  the  Court's  Opin-ion,  whether  that  Mr.  Fojler 

did  prove  that  I  was  pofitive  and  precife  to  the  Days 

of  the  ift  and   2d  of  Seplejnber  78  ? 

L.  C.J.  In  my  Opinion  it  is  a  plain  Evidence 
that  you  did  fwear  pofitively  to  thofe  two  Days  ; 
and  you  fpoke  to  a-  Circumftance  very  material  in 
your  Evidence,  that  either  the  ift  or  2d  oi  Sep- 
tember you  had  twenty  Shillings  of  him  in  Town 
here  :  Now  that  Circumftance  of  his  Kindnefs  to 
you,  was  not  a  Circumftance  either  of  Time  or 
Place. 

Oatrs.  Then,  my  Lord,  I  fliall  begin  with  my 
Proofs :  but,  my  Lord,  I  defire  I  may  have  free 
Liberty  to  mind  my  Bufinefs  -,  for  here  is  a  Gentle- 
man behind  me  that  will  not  let  me  be  at  quiet, 
but  is  cither  meddling  with  me  or  my  Papers. 

L.  C.  y.  Who  is  it  ?  Let  me  know  him,  and  I 
will  ta!;e  care  to  make  him  quiet,  or  fct  him  farther 
off.  You,  Gentlemen  that  are  at  the  Bar  fliould 
know  better,  one  would  think:  He  muft  have 
liberty  to  make  his  own  Defence  •,  and  if  he  com- 
plains and  lets  me  know  who  meddles  with  him, 
they  had  better  do  fomewhat  elie. 

Dales.  My  Lord,  the  firft  thing  that  I  offer, 
is,  that  Ireland  was  convifted  of  Treafon,  and  for 
that  you  have  tlie  Record. 

L.  C.  J.  It  is  allowed  of  all  fides,  that  Ireland 
was  convifted  and  attainted  of  Treafon. 
Oaies.    Then,  my  Lord,  the  principal  Defence 


which,  ;v8  near  as  I  can  remem,ber,  Mr.  Irdand  made 
at  liis  Trial,  was  an  Endeavour  to  prove  that  he  was 
not  in  Town  between  the  Kth  and  1 2th  o(  Aagufi,  nor 
the  ift  and  2d  Days  of  iV/'/fiwifr,  which  are  the 
Points  now  in  Iffue ;  and  he  then  produced  one 
Mr.  Gijford  and  his  Sifter  and  Mother  ;  and  fifteen 
or  fixtecn  Witnefies  were  produced  at  Mr,  IVhiie- 
bread's  Trial,  of  wJiich  there  is  another  Record,  that 
being  fix  Months  after  Mr.  Ireland  was  tried  :  There 
Mr.  JVhitebread  produces  feveral  Witneffes,  Mr. 
afford,  I  fay,  and  feveral  others,  I  think  to  die 
number  of  fixteen,  which  were  to  prove  Ireland's 
being  out  of  Town  in  thefe  times  that  thefe 
Witnefies  fpeak  of.  Now,  my  Lord,  all  thofe 
feveral  Witneffes  being  produced  to  prove  Ireland 
then  out  of  Town,  the  very  Point  that  is  now  in 
Iffue,  was  then  fo  ;  and  notwithftanding  all  thofe 
Witneffes,  the  Jurors  who  tried  Mr.  Ireland,  and 
the  Jurors  who  tried  Mr.  PFhitehread  and  the  other 
four  Jefuits,  found  them  guilty  ;  tho'  they  endea- 
vour'd  with  all  their  force  imaginable  to  oppofe  my 
Teftimony,  and  it  was  left  to  the  Confideration  of 
the  Jury  what  their  Witneffes  had  liiid.  If  your 
Lordfhip  pleafes  to  remember,  my  Lord  Chief 
Juftice  Scroggs  did  obferve  to  the  Jury,  that  the 
Evidence  of  the  Prifoner  at  the  Bar  did  confift 
only  in  Punftilio's  of  Time ;  which,  as  near  as  I 
can  remember  what  he  fays,  he  called  a  Nicety  of 
Time  ;  and  in  IVhilebr end's  Trial  he  was  pleafed 
to  call  it  catching  in  Point  of  Time.  And  it  was- 
obferv'd  at  Ireland's  Trial,  that  his  Defence  was 
fo  weak,  that  my  Lord  Chief  Juftice  Scroggs,  upon 
the  Integrity  of  Bedloe's  Evidence  and  mine,  ufes 
thefe  Words  to  the  Jury,  (tho'  he  then  endeavour'd. 
to  do  what  thefe  Witnefies  do  now : )  It  is  moft 
plain  the  Plot  is  difcovered,  and  that  by  thefe 
Men,  and  that  it  is  a  Plot,  and  a  villanous  one. 
Which  fhews  not  only  the  Fullnefs  and  Satisfaftori* 
nefs  of  our  Proof  that  we  gave,  but  does  alfo 
take  notice  of  the  little  Shifts  and  catching  Tricks 
he  made  ufe  of  to  prove  himfelf  out  of  Town  ; 
which  would  not  weigh  with  the  Court.  There- 
fore I  obferve,  it  is  but  the  fame  Objeftion  that 
then  was  made,  and  is  not  a  new  one  now.  And 
my  Lord  CJiief  Juftice  that  then  was,  fpeaking  of 
that  Proof  he  brought  (which  the  Court  heard 
with  patience,  but  could  eafily  lee  thro'  the  Vanity 
of  if)  faid.  What  Arts  they  have  of  evading  this, 
I  know  not  •,  for  as  they  have  turn'd  their  Learning 
into  Subtilty,  fo  they  have  their  Religion  too.  All 
this  is  well  remembered  by  thofe  that  were  by, 
and  heard  that  Trial :  And  tho'  Ireland  laboured 
to  difprove  me  in  that  Circumftance  of  Time,  yet 
ftill  the  Court  did  juftify  the  Evidence  that  Mr. 
Bedloe  and  myfelf  had  given.  And  the  fame  Chief 
Juftice  laid,  I  leave  it  to  you  to  confider,  whether 
you  have  not  as  much  Evidence  from  thefe  two 
Men  as  can  be  expefted  in  a  Cafe  of  this  nature  ; 
and  whether  yir.Oales  be  not  rather  juftified  by  the 
Teftimony  offer'd  againft  him  than  difcredited. 
This  was  after  his  Plea  was  debated  and  confidered : 
and  I  muft  further  obferve  to  your  Lordfhip,  that 
tho'  Mr.  Ireland  by  his  fdfe  Witneffes  prefTed  this 
matter  as  far  as  he  could  then,  and  urged  the  Court 
to  believe  it ;  yet  when  the  Jury  brought  in  their 
Verdift  and  found  him  guilty,  the  Chief  Juftice  ex- 
preffed  the  Satisfaftion  of  the  Court  in  thefe 
Words;  You  have  done.  Gentlemen,  like  very 
good  Subjefts  and  very  good  Chriftians  -,  that  is  to 
fay,  like  very  good  Proteftants  :  and  now  much 
good  may  their  30000  Maffes  do  them.  This,  my 
Lord,  was  the  Cafe  of  Mr.  Ireland,  at  his  Trial  •, 

and 


i6S^.  B.  R. 


for  Perjury. 


and  the  f-ime  Point  of  his  being  out  of  Town  wis 
aq;ain  managed  before  a  iecond  Jury  at  the  Tri.il 
of  the  five  Jcfiiits  •,  but  the  Court  faw  the  Dcfign 
of  the  Popifh  Party  to  blemifh  the  Evidence  given 
of  the  Plot  :  but  yet  they  look'd  upon  it  only  as  a 
Trick.  And  my  Lord  Chief  Juftice  Scroggs,  in 
fumming  up  the  Evidence  at  that  Trial,  fliys, 
They  fUl  foul  upon  Mr.  Oates,  meaning  myftif; 
Reappears  to  have  been  their  Agent,  and  whilftfo, 
bad  enough  :  But  if  he  had  not  had  a  mind  to  be- 
come a  good  Man,  he  would  not  have  done  us  that 
o-ood  he  has  done,  in  the  Difcovery  of  the  Defiga 
they  had  engaged  him  in.  And  if  your  Lordfliip 
pleafe  to  remember,  that  at  that  Trial  of  the  five 
Jefuits,  when  all  Arts  were  ufed  to  prove  Ireland 
out  of  Town,  and  me  at  St.  Omers^  in  the  fame 
Charge  to  the  Jury,  my  Lord  Scroggs  did  take  no- 
tice that  the  Jefuits  were  very  exa<5t  at  catching  in  a 
Point  of  Time  -,  but  now  fays,  that  is  a  thing  that 
no  Man  can  precifely  charge  his  Memory  withal ;  and 
therefore  he  does  there  perfuade  the  Jury,  that  that 
fhould  not  be  too  ftriftly  the  Meafure  of  their  Judg- 
ments about  Truth  and  Falfhood,  by  the  Miftake 
of  feven  or  eight  Days  :  For,  faid  he  to  the  Jury, 
examine  your  felves  how  often  every  day  you  do 
miftake  things  that  have  been  tranfafted  half  a  Year 
ago,  and  err  in  point  of  Time,  taking  one  Week 
for  another,  and  one  Month  for  another-,  and 
therefore  you  are  not  to  lay  too  great  a  Weight  upon 
the  Point  of  Time.  Now,  if  too  great  Weight, 
my  Lord,  be  not  to  be  laid  upon  a  Point  of  Time, 
then  this  Charge  that  is  now  brought  againft  me  is 
not  of  weight  at  all.  And  befides,  my  Lord,  this 
ought  to  be  confidered,  if  this  were  the  great  Ob- 
jeftion  then,  and  then  anfwered,  it  ceafes  to  be  an 
Objeftion  now.  And,  as  the  Court  did  obferve  at 
the  fumming  up  of  the  Evidence,  that  they  made 
their  Defence  about  the  Uncertainty  of  a  Point 
of  Time,  which  was  no  Defence  at  all  ;  fo  that, 
my  Lord,  the  whole  Courfe  of  my  Plea  is  this : 
'Tis  a  hard  cafe  for  a  Man,  after  fix  Years,  to  be 
indicledfor  a  Circumftance  of  Time,  I  will  firft 
offer  the  Tcftimony  of  one  Witnefs  that  is  dead, 
and  that  is  Mr.  Bed'os,  who  at  his  Death  confirmed 
all  that  he  had  fworn  of  the  Popifh  Plot  to  be  true, 
and  affirmed  that  he  had  rather  fpoken  lefs  than  the 
Truth,  than  more  ;  and  for  that  I  defire  that  my 
Lord  Keeper  may  be  called,  who  took  his  dying 
JExamination, 

L.  C.  y.  As  for  that,  Mr.  Dales,  it  is  a  thing 
very  well  known  to  the  World,  and  particularly 
to  a  worthy  Gentleman  that  fits  by  you,  [Pointing 
to  Mr.  North]  that  Mr.  Bedloe,  when  he  was  fick, 
did  make  fome  fuch  Proteftation. 

Odtes.  Then,  my  Lord,  I  defire  that  Mr.  Blaney 
may  be  fworn,  to  give  an  account  what  Mr.  Bedloe 
teftified  at  Ireland's  Trial. 

Then  Mr.  Blaney  was  fworn. 

Oates.  Mr.  Blaney,  pray  will  you  fee  in  your 
Notes  of  Ireland's  Trial,  whether  Mr.  Bedloe  did 
not  fwear  that  Mr.  Ireland  was  in  Town,  the 
latter  end  of  Augujl  78,  or  the  beginning  of 
Septemher  ? 

Mr.  Blaney.  Whereabouts  in  the  Trial  is  it. 
Sir  ? 

Oates.  It  is  in  the  printed  Trial,  folio  41, 

Mr.  Blaney.  My  Lord,  I  do  find  thefe  Words 
in  my  Notes,  that  Mr.  Bedloe  Ihould  fay,  about 
the    latter    end   of  Aitguji,    or  the  beginning    of 
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September,  but  I  believe  it  was  the  latter  end  of 
Juguft,  Mr.  Ireland  was  at  Harcourt's  Chamber, 
and  being  asked  the  Qucftion  by  my  Lord  Chief 
Juftice  6'tr6i^',  Whether  he  faid  pofitively,  it  was 
the  latter  end  of  Augujl  ;  he  faid  jc  was  in  Auguft, 
he  would  not  be  poficive  to  a  Day,  but  he  thought 
the  latter  end. 

L.  C.  J.  'Tis  very  well  known  that  ^oo,  that 
Bedloe  did  fwear  Ireland  was  in  Town  tl-r  latter 
end  of  Augujl,  or  htginmng  of  Sc  t ember  •,  and  to 
confirm  it  upon  Mr.  /r 7(J«^'s  denial,  you  fwotc  he 
was  in  Town  the  i  ft  or  2d  of  Septemher,  and  ga.ve 
you  twenty  Shillings,  that  was  the  Occafion  of 
your  Oath. 

Oates.  Then,  my  Lord,  I  defire  to  call  fome 
Wicnefles  to  teftify  to  the  Depofition  that  was 
taken  of  Mr.  Jenmfon,  about  Ireland's  beirjg  then 
in  Town. 

L.  C.  J.  When  was  that  Depofition  taken,  and 
before  whom  ? 

Oates.  It  was  taken  in  the  Year  79,  by  Sir  Ed- 
mund Warcup. 

L.  C.  J.  But  we  cannot  admit  that  in  Evidence, 
unlefs  the  King's  Counfel  will  confent. 

Oates.  My  Lord,  I  will  then  produce  what  he 
fwore  at  another  Trial. 

L.C.J.  Why,  where  is  he,  is  he  dead? 

Oates.  My  Lord,  it  has  coft  me  a  great  deal  of'^ 
Money  to  fearch  him  out ;  but  I  cannot  any  where  . 
meet  with  him,  and  that  makes  my  Cafe  fo  much 
the  harder  j  that  I  cannot,  when  I  have  done  all 
tl.at  Man  can  do,  get  my  WitnelTes  together.  I 
fent  in  the  depth  of  Winter  for  him,  wlien  I  thought 
my  Trial  would  have  come  on  before »  but  I  could 
never  hear  of  him. 

L.  C.  J.  We  cannot  help  that. 

O^tes.  Will  what  he  faid  at  any  other  Trial  be ' 
Evidence  here? 

L.  C.  J.  Look  you,  though  in  ftridlnefs,  unlels 
the  Party  be  dead,  we  do  not  ufe  to  admit  of  any 
fuch  Evidence  ;  yet  if  you  can  prove    any  thing"; 
he  fwore  at  any  other  Trial,  we  will  indulge  you, , 
fo  far.  , 

Oates.  Have  you  the  Record  of  Sir  George  Wake-  ^ 
man's  Trial  there.  Sir  Samuel  Aflry  ? 

Mr.  Ai.  Gen.  Here  it  is ;  if  Mr.  Oates  have  any 
ufe  for  it,  we  will  lend  it  to  him. 

L.  C.  J.  Put  it  in  ;  and  now  prove  what  you 
can,  what  Jennifon  fwore  at  that  Trial. 

Oales.  Mr.  Blaney,  ■  have  you  your  Notes  of  Sir 
George  Wakeman's  Trial  here  ? 

Mr.  Blaney.  No,  Sir,  the  Ticket  of  your  Sub- 
poena  did  only  mention  Ireland,  IVhitebready  and 
Langhorn's  T  rials.  But  I  did  formerly  upon  another 
Occafion  look  for  the  Trial  of  Sir  George  Wakematty 
but  could  not  find  it  among  all  my  Notes. 

Oates.  Sir,  can  you  remember  then  ^hat  Jen- 
nifon fwore  at  that  Trial,  about  Ireland's  being  here 
in  Town  ? 

Mr.  Blaney.  Truly,  my  Lord,  I  can  never  truft 
my  Memory  at  all  when  I  take  Notes  ;  and  it  is 
now  fo  long  fince  that  Trial,  that  I  dare  not  un- 
dertake to  fay  I  remember  any  Particulars  of  it. 

L.  C.  J.  He  fays  it  is  fo  long  fmce,  that  he 
cannot  remember  anything.  But  there  is  Sir  £</- 
mund  fVarcup  now  ;  is  he  fworn  ? 

Cryer.  Yes,  my  Lord. 

L.C.J.  What  do  you  ask  him  then  ? 

Oates.  I  would  defire  to  examine  Sir  Edmund 
TFarcup,  my  Lord,  about  the  Depofition  of  Jenni- 
fon that  he  took. 

N  a  L.C.J. 
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Oates.  My  Lord,  he  proves  Mr.  Ireland  here  the 
I  Qth  of  Jugnfl,  and  that  concradidts  thefe  Wit- 
nefles. 

L.  C.  J.  I^  they  will  admit,  well  and  good  ; 
elfe  we  ca^itiot  do  it. 

Mr.  Jt.  Gffi.  My  Lord,  we  will  be  fo  fair  with 
Mr.  0/irs,  if  he  will  admit  Mr.  JeHnifon's  Letter, 
that  is'  under  his  hand,  wherein  he  does  own  that  he 
was'miftaken  in  his  whole  Evidence  about  that 
Oiattcr,  we  will  content  his  Depofition  be  read. 

Mr.  Juft.^^/?/^m.  If  he  will  not  confent  to  that, 
there's  no  reafon  you  fliould  confent  to  the  other, 
Mr.  Attorney. 

L.  C.  y.  Look  you,  Mr.  Oates,  Mr.  Attorney 
makes  you  t'ais  Off'.'r  ;  you  defire  to  have  Mr.  Jefi- 
fiifon's  Dcpofitions  read,  which  cannot  be  done 
without  their  Confent  ;  they  tell  you  they  will  con- 
fent, if  you  will  let  them  prove  what  he  has  own'd 
fince  aboat  that  Bufinefs. 

Oaks.  My  Lord,  I  will  confent  with  all  my 
heart ;  l--t  them  read  any  Letter  under  his  hand. 

L.C.J.  Well,  do  it  on  both  fides  by  confent  ; 
and  now,  Mr.  Oales,  do  you  produce  his  Examina- 
tion. 

:  Oates.  Pray,  Sir  Edmund  Warcup,'  will  you 
pleafe  to  give  the  Cojrt  an  account,  what  Depofi- 
tion Mr.  Jennifon  made  before  you,  about  Ireland's 
being  in  Town  in  Augujl  78  ? 

Sir  Ldmu/id  IVarcii^.  If  my  Lord  commands  me, 
I  will. 

L.  C.  J.  Ay,  you  mud  anfwer  his  Quefl:ion. 
Sir  Edmund  lyarcup.  This  Mr.  Jennifon  did  make 
one  Information  b-fore  me,  and  according  to  the 
Duty  that  was  incumbent  upon  me,  I  deliver'd  it 
in  to  tlic  King  and  Council,  and  there  it  has  lain 
ever  fince  •,  for  me  to  remember  the  Particulars  of 
it,   is  impoflible. 

L.  C.  J.  Have  you  his  Examination  here,  Mr. 
Oatcs  ?  If  you  have,  fhew  it  him. 

Sir  Edmund  H'arcup.  If  I  fee  my  Hand  to  it,  at- 
tefting  it  was  fworn  before  me,  I  can  fay  fomewhat 
to  it. 

Oates.  My  Lord,  he  fays  he  deliver'd  it  in  to  the 
Council  ;  but  it  is  printed. 

L.C.J.  That  is  no  Evidence,  Man, 
Sir  Edmund  IVarcup.  I  can  fay  nothing  to  it,  un- 
lefs  I  faw  it  under  my  own  hand. 

Oates.  That  is  impoflible  for  me  to  have,  my 
Lord. 

L.  C.  J.  I  cannot  tell  how  to  help  it. 
Sir  Edmund  IVarcup.  You  have  no  more  to  fay  to 
me,  Sir,  have  you  ? 

Oates.  No,  Sir,  I  have  not.  Pray  call  SaraJj 
Batten. 

Mr.  Jt.  Gen.  Is  that  the  fame  that  was  Sarah 
Paine  .<" 

Oates.  I  think  fo.  Sir ;  I  am  not  fure  it  is  fhe, 
till  fhe  come  hither. 

Cry^r.  Here  is  Sarah  Batten. 
Oates.  Pray  fwear  her,  and  call  Sir  Thomas  Dole- 
man.     [Ji^oich  was  done.     But  Sir  Thomas  Doleman 
(lid  not  appear. 
Oates.  Pray  was  not  your  Name  Sarah  Paine  ? 
Batten.  My  Lord,  I  defire  my  Charges  before  I 
fpeak. 

L.  C.  J.  What  is  your  Name,  good  Woman  ? 
Batten.  My  ^imc'vi Sarah  Batty. 
Oates.  Was  not  your  Name  Sarah  Paine,  once  ? 
Bat'y.   No,  my  Maiden-Name  was  Sarah  Ed- 
Viunds. 


Oates.  Was  not  you  a  Witnefs  at  tlie  Trial  of 
Mr.  Ireland. 
Battw  No,  Sir. 

Did  not  you  live  with  my  Lord  Arl'uig- 


Oates. 
ton  ? 
Batty.  No,  Sir. 

Oates.  Then  I  have  been  at  all  this  Charge  for  no- 
tliing.  Are  you  fure  your  Name  was  not  Sarah 
Paine  ? 

Batty.  No,  indeed.  Sir. 

Oates.  They  told  me  that  fhe  liv'd  at  Uxbridge, 
and  thither  I  lent. 

Batty.  I  do  live  at  Uxhridge,  Sir. 
Oates.  Upon  your  Oath,  were  you  a  Witnefs  at 
any  of  the  Trials,  or  no  ? 
Batiy.  No,  my'Lord,  I  was  not. 
Oates.  Then  I  have  nothing  to  fay  to  her. 
L.  C.  J.  What  other  Witneifes  have  you  to  call  ? 
Oates.  We  have  laboured  all  we  could  to  find  her 
out,  and  fearched  for  her  with  all  the  care  imagina- 
ble -,  and  here  we  thought  we  had  had  her,  but  it 
feems  it  is  not  (he. 

L.  C.  J.  We  cannot  help  it. 
Batty.  I  hope,  my  Lord,  you  will  confider  my 
Charges  in  coming  up  hither. 

Oates.  I  will  take  care  of  thee.  Sweet-heart. 
L.  C.  J.  Who  do  you  call  next  ? 
Oates.  Pray  call  Mr.  Charles  Clare. 
Cryer.  He  is  not  here. 

Oates.  Pray  call  Mr.  PercivaL  My  Lord,  I  de- 
fire Mr.  B.aney  may  give  an  account  what  Ihe 
fwore  about  Ireland' i  being  in  Tov/n,  feeing  I  can- 
not have  her  here. 

L.  C.  J.  That  we  cannot  do  neither,  without 
Mr.  Attorney  will  confent :  For  this,  as  well  as  the 
other,  is  an  extr.  ordinary  thing. 

Oates.  You  fee  by  my  bringing  this  Witnefs, 
my  Lord,  that  I  have  done  what  I  could  to  find 
her  out. 

L.  C.  J.  What  fay  you,  Mr.  Attorney,  will  you 
confent  ? 

Mr.  At.  Gen.  No,  my  Lord,  it  is  fo  irregular, 
that  we  cannot  confent  to  it. 

Oates.  Pray  call  Mr.  Perclval  and  Mr.  Vaugban. 
Cryer.  They  do  neither  of  them  appear. 
Oates.  Then  I  mull  lofe  the  benefit  of  her  Tefti- 
mony. 

L.  C.  J.  Have  you  done  ? 
Oates.  No,  my  Lord,  I  will  have  done  imme- 
diately. 

L.  C.  J.  Take  your  own  Time. 
Oates.   I  defire  Sir  Michael  Wharton  may  be 
call'd. 

Cryer.  He  is  not  here. 
Oates.  Pray  call^Mr.  Charles  Chetwind. 
Cryer.  He  is  not  here. 
Oates.  Pray  call  Mr.  Robert  Bowes. 
Cryer.  He  is  not  here. 
Oates.  Pray  call  Mr.  John  Savile. 
Cryer.  He  is  not  here. 

Oates.  My  Lord,  I  have  ferved  all  thefe  with 
Suhpcena^s ;  and  if  they  will  not  come,  I  cannot  help 
it. 

L.  C.  J.  Nor  we  neither. 

Oates.  Mr.  Jennifon  was  ufed  as  a  Witnefs  in  the 
Trial  of  Sir  George  Wahman,  and  fo  was  Mr. 
Bowes,  and  Mr.  Burnet,  who  was  produced  to 
prove  the  Circumftance  of  Mr.  Jennifon's  Evidence : 
But,  my  Lord,  fince  I  cannot  have  the  benefit  of 
his  Evidence,  nor  of  Sarab  Pain/s,  I  muf:  only  fum 
up  all  I  have  to  fay  in  two  or  three  Words.  My 
Lord,  befidcs  that  what  I  did  deliver  in  Evidence  at 
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thofe  Trials,  I  gave  in  upon  Oath  •,  you  have  Mr. 
Balm's  Evidence  at  the  Trial  of  Ireland,  tellificd 
by  Mr.  Blaiie-^  :  and  the  Teftimony  of  him  as  a 
dying  Man,  given  in  to  my  now  Loi'd  Keeper, 
wherein  he  averr'd,  that  wJiat  he  had  fuokcn  of  tlie 
Plot,  was  all  true.  And  you  hear  that  he  fworc, 
Mr.  Ireland  was  here  in  Town  in  Augiift.,  and  fo  did 
Sarah  Paine  too  i  and  I  think  upon  myfelf  as  very 
hardly  ufed,  to  have  fuch  a  part  of  my  Tefi:imony 
brought  in  queftion,  after  WitnefTes  are  dead,  or 
gone  out  of  the  way.  As  for  Mr.  Jennifoii,  his  Evi- 
dence was  formerly  made  ufe  of-,  and  his  Evidence 
was  approv'd  of  too,  as  is  well  known  to  thofe  that 
fat  Judges  upon  the  late  Vifcount  Stafford.  But 
this  is  that,  my  Lord,  I  muft  needs  fay  for  myielf, 
that  as  I  hope  to  fee  the  Day  of  Salvation  in  another 
World,  whatever  I  have  fworn  about  Mr.  Ireland's 
being  here  in  Town  betwixt  the  eighth  and  twelfth 
of  Augujl  78,  and  in  the  beginning  of  September,  is 
true,  as  I  fhall  aniwer  it  before  God  another  day. 
And,  my  Lord,  as  to  the  Evidence  this  day 
brought  againft  me,  I  defire  you  would  but  obfcrve, 
though  that  there  are  many  of  thofe  Witnefles,  yet 
a  great  part  of  them  do  not  come  up  to  the  eighth  or 
twelfth  of  Auguft:  And  I  hope  your  Lordlhipwill 
remember,  and  remark  to  the  Jury,  what  Uttle  cre- 
dit thofe  of  them  had  that  caine  to  teftify  in  the 
behalf  of  Mr.  /r<?/.wi  at  his  Trial,  and  at  the  five 
Jefuits  Trials,  of  whicii  there  are  two  Records  be- 
fore you-,  and  they  do  firftjuftify  this,  th^t  Ireland 
and  the  reft  of  them  were  guilty  of  what  they  were 
accufed  of ;  and  then,  that  thefe  Witnefles  did  not 
teftify  the  Truth. 

Befides  thefe  two  Trials,  my  Lord,  you  have  a 
third  Verdift,  and  that  is  at  the  Trial  of  Mr.  Lang- 
horn:  Now  the  whole  Popifh  Plotalmoft  was  laid 
forth  in  thofe  three  Trials  ;  and,  my  Lord,  I  be- 
lieve verily  I  am  the  6rft  Precedent  in  all  England, 
of  any  one's  being  indided  for  Perjury,  that  was  a 
Witnefs  for  the  King  in  fuch  a  cafe  as  this,  after  fix 
Years  time  elapfed  -,  after  Verdift  upon  Verdift, 
and  Judgment  and  Execution  upon  thefe  Verdicts  -, 
and  when  no  new  Objeftion  is  now  ofFcr'd,  but  what 
was  then  ftarted  ;  and  no  new  Circumftance  occurs 
now,  but  was  as  forcible  then,  except  it  be  the 
Change  of  the  Seafon,  And  I  defire  it  may  be  con- 
fider'd  when  all  the  Judges  of  England  were  Com- 
mifli oners  of  Oyer  and  Terpnhier  at  thofe  Trials, 
thefe  Matters  were  fully  difcuflTed  and  debated  ; 
and  then  they  did  look  upon  all  the  Objections  as 
fully  anfwer'd  and  confuted. 

My  Lord,  I  am  confident  if  I  had  been  a  Witnefs 
in  any  other  Caufe,  than  of  a  Confpiracy  of  the  Pa- 
pifts,  I  might  have  had  fairer  quarter  than  I  have 
now  :  And  I  do  verily  believe,  that  at  this  rate,  it 
is  more  fafe  for  Papifts  to  be  Traitors,  than  for 
any  Proteftant  to  difcover  a  Popifh  Plot. 

My  Lord,  and  Gentlemen  of  the  Jury,  I  be- 
feech  you  to  take  my  Cafe  into  your  ferious  Confide- 
ration,  as  to  the  Hardlhip  of  it  -,  and  fince  all  my 
Witnefles  are  in  Places  unknown,  or  they  are  fuch 
as,  confidering  the  Times,  dare  not  appear,  fome 
of  them  being  Lawyers,  and  under  fear  they  fliall 
fare  the  worfe  in  their  Praftice  -,  and  others  being 
Perfons  that  depend  upon  the  Law,  and  think  they 
Ihall  be  look'd  ill  upon,  as  I  am  now  look'd  upon 
with  a  hard  Eye  by  the  Popifh  Party  and  their  Ad- 
herents :  yet  I  hope,  you  that  are  fworn  to  do 
Juftice,  will  not  let  me  be  ruined  by  a  number  of 
falfe  Witnefll's,  by  the  Evidence  of  Papifts  that  are 
Parties.  For  if  your  Lordfhip  pleafe  to  confider 
that  Vote  of  the  Lords  Houfe,  which  is  a  Court  of 
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Record,  wherein  they  do  decrare,    that  they  are 
fully  fatisfied  by  the  Proofs  they  have  heard,   that 
tf.cre  then  was,  and  for  dWers  Years  laft  p.ift  had 
been,  a  Horrid  and  Treafonablc  Plot  and  Confpira- 
cy, contrived  and  carried  on  by  r.hofc  of  the  Popiih 
Religion,  for  the  murdering  of  his  Maj  .fty's  Sacred 
Perfon,  and  for  fubverting  the  Proteftant  Religion, 
and  the  antient  and  eftablifli'd  Governitient  of  this 
Kingdom  :  which  Vote  of  Parliament,  iny  Lord, 
does  make  the  Papifts  to  be  all  Parties  in  tl.is  Cafe  ; 
and  where  they  are  Parties,  I  hope  they  fliallnot  be 
admitted  as  Evidence,  or  at  leaft  not  be  believed  ; 
becaufe  there  is  a  Turn  to  be  ferv'd  by  them  againft 
me,  and  a  Revenge  they  are  refolv'd  to  take  upon 
me  :  for  they  have  hopes  now  of  bringing  in  theit 
Religion,  and  are  to   welcome  that   in   with   my 
Ruin  ;  and  this   is  the  Caufe  of  this  Profccution* 
Their  Eyes  do  fee  now  what  their  Hearts  fo  long 
defired,  that  is,  the  Death  of  a   great  Man,  wno 
died  but  lately,  and  againft  whofe  Life  they  had 
confpired  fo  often,  and  fo  long.     My  Lord,  if  this 
had  been  the  firft  Confpiracy  that  ever  the  Papifb 
were  guilty  of,  there  might  have  been  lome  more 
Scruple  and  Objedion  in  the  cafe  :  But  if  you  caft 
your  Eyes   upon  Campian,    and  others  in  Queen 
Elizabeth's   Time  ;  of  Garnet,    and  the    Powder- 
Jefuits  in  King  James's  Time  -,  and  the  Defigns  of 
the  Popifli  Party  in  the  Time  of  the  late  King 
Charles  the  Firft,  difcovered  to  the  Archbifhop  of 
Canterbury:  If  thefe  things  do  pafs  for  Truth,  and 
there  is  no  Averment  againft  fo  many  Records  as 
we  have  of  their  Confpiracies,  then  my  Difcovery  is 
no  fuch  improbable  a  thing  ;  and  I  hope  then  the 
Gentlemen  of  the  Jury  will  take  it  bto  their  Confi- 
derations,  who  they  are  that  are  Witnefles  in  this 
Cafe  ;  Men  whofe  very  Religion  is  Rebellion,  and 
whofe  Principles  and  Praftices  are  pernicious,  to  the 
Government,  and  thereby  they  are  to  be  look'd 
upon  as  dangerous  Perfons  in  Church  and  State. 
But,  my  Lord,  if  the  Letters  of  Cckman  be  well 
confider'd,    they  will  juftify   me  -,    that  he  corre- 
fponded  with  le  Chm  e  the  French  King's  Confeflbr, 
for  the  promoting  of  Popery  in  England,  is  noto- 
rious to  all  Mankind,  that  have  either  read  or  heard 
that  Trial:  Your  Lordfliip  was  of  Counfel  for  the 
King  in  that  cafe,  and  heard  how  it  was  opened, 
and  plainly  proved  upon  him.    And  when  his  Let- 
ters have  been  made  fo  publick,  and  proved  under 
his    own  hand,  nay,  and  confeflTed  by   himfelf;  I 
think  no  Man  will  doubt  but  that  muft  be  a  plain 
Proof  of  the  Plot,  and  will  be  enough  to  vindicate 
me. 

My  Lord,  I  have  one  Word  more,  and  then  I 
have  done,  and  leave  it  to  your  Lordlhip  and  the 
Jury.  My  Lord,  as  they  would  now  fling  the  Po- 
pifh Plot  upon  me,  fo  there  is  an  evident  Defign  to 
fling  the  Murder  oi Godfrey  upon  a  Proteftant  Peer  ; 
and  becaufe  an  Indiftment  was,  upon  the  Teftimony 
of  the  Traitor  Fitzharris,  againft  that  noble  Lord, 
they  have  refolv'd  to  have  profligate  Villains  to  take 
his  Life  for  that  Murder :  that  is  apparent -,  and  fo 
they  will  go  on  ftepby  ftep,  if  they  be  let  alone  ; 
and  think  at  length  to  wipe  their  Mouths  with  Solo- 
vion's  Whore,  and  fay,  they  have  done  no  mifchief. 
My  Lord,  I  leave  thefe  things  to  the  Confideration 
of  the  Court  and  Jury  -,  I  will  not  detain  you 
any  longer.  I  have  called  what  Witnefles  I  codd 
get,  but  the  diftance  of  Time  has  made  it  impofllble 
for  me  to  haVt  thofe  here  now,  that  did  give  Evi- 
dence in  this  matter  before. 

My  Lord,  I  have  one  Favour  to  beg  of  the  Court ; 
I  had  but  a  bad  Night  lafl  Night,  and  am  now  in 
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great  pain  ;  1  defire  that  you  would  grant  me  one 
Requeft,  that  I  may  have  Counfel  afiign'd  me,  to 
argue  the  Errors  in  yefterday's  Indiftment :  My 
Lord,  I  am  but  a  poor  Man,  and  cannot  be  at  the 
Charge  of  feeing  Counfel, 

L.  C.  J.  We  jiid  affign  you  Counfel  before,  you 
may  have  who  you  will  for  Counfel. 

Ort'«.  "Will  your  Lordfhip  be  pleas'd  to  do  me 
the  Favour  to  let  me  have  fome  time  to  prepare 
andinftrdft  Counfel. 

L.  C.  7-  Ay,  what  Time  would  you  have  ? 
o/es.  A  Week's  time,  if  your  Lordfhip  pleafe. 
i'.  C.  y.   Give    him   till    this   Day  feven-night, 
thfere  may  be  no  hurt  in  that. 

Oates.  Till  Monday  come  feven-night,  if  your 
Lordfhip  pleafe,  let  me  have. 

L.C.J.  No,  no,  we  cannot  do  that;  we  give 
you  a  Week's  time,  which  is  more  than  ordinary  : 
for  by  the  Rules  of  the  Court  there  are  but  four 
Days  allow'd,  and  thofe  would  be  out  Monday  or 
'Tuefday. 

Oatei .  I  thank  your  Lordfhip  for  that  Time  you 
have  given  me  -,  but  I  hope  you  will  be  pleas'd  to 
take  the  Particulars  I  have  mention'd  into  your^ 
Confideration  ;  and  I  defire  I  may  have  liberty 
to  go  home,  becaufe  I  am  not  well. 
L.  C.  J.  Ay,  you  may  go,  if  you  will. 
Mr.  Sol.  Gen.  May  it  pleafe  your  Lordfhip,  and 
you.  Gentlemen  of  the  Jury,  the  Queftion  that 
you  are  to  try,  is  a  Perjury,  which  is  charg'd  on 
thtDcfendxntT.tus Oates,  for  fwearing  that  IVilliavi 
Irelar.d  was  in  Town  upon  the  firil:  or  fecond  of  S-ep- 
temher  78.  And  likewife,  for  iwearing,  that  he 
took  his  leave  of  him  at  his  Chamber  in  Rujfel-Jlreet., 
between  the  eighth  and  twelfth  of  Auguft  y8.  And 
we  do  afTign  the  Perjury  in  both  thofe  Points,  that 
he  is  forfworn  in  both  ;  and  the  Evidence  of  that 
Perjury  is,  that  it  is  impofTible  to  be  true  what 
Oates  did  fwear,  becaufe  Mr.  Ireland  was  not  in 
Town  between  the  eighth  and  twelfth  o'l  Augujl., 
nor  the  firft  or  fecond  of  September. 

Gentlemen,  you  have  heard  the  Evidence  that 
has  been  given,  and  there  has  been  no  lefs  than  be- 
tween forty  and  fifty  Witnelles  produced,  to  fhew 
that  it   is  really   impofTible  what  Oates  did  fwear 
IhoLildbe  true  :  He  tells  you  that  this  Matter  is  in  a 
Circumftance  of  Time,  wherein  it  is  difficult  for  a 
Man  to  be  pofitive  to  a  Day,  and  a  Man  may  be 
allow'd  fome  Latitude  in  fuch  a  Cafe  ;  nay,  it  is 
ufual  with  WitnefTes  in  Points  of  Time,  to  fwear 
with  a  Latitude.    But,  my  Lord,  to  fhew  that,  if 
we  fhould  grant  that  filfe  Doftrine  to  be  true  (and 
falfe  moft  certain  it  is,  and  of  m.ifchievous  confe- 
quence  it  would  be,  if,  when  things  are  charged 
upon   Men,    that  depend    upon   Circumftance  of 
Time  and  Place,  die  WitnefTes  fhould  not  be  ftrift- 
ly  kept  to  thofe  Circumftances)  yet,  I  fay,  granting 
that  Pofition,  it  is  impofTible  it  fhould  do  him  any 
fervice  in  die  Cafe  before  you  :  For  between  the  be- 
ginning of  y^K^«7?,  and  the  i4thof5^/);d'/«/'£T  (which 
includes  both  the  Times  he  fwears  to,  and  the  Lati- 
tude of  above  twenty  Days  to  boot)  there  is  not  any 
one  Moment  of  Time,  wiierein  his  Oath  could  be 
true. 

Gentlemen,  you  obferve  what  the  WitnefTes  have 
faid,  how  they  have  given  you  an  account  of  every 
pardcular  Day  of  both  Months,  from  the  3d  of 
Auguft,  when  he  firft  left  L-.ndon,  to  the  1 4th  of 
September,  when  he  return'd  back  again  :  We  did 
afk  the  WitnefTes,  that  it  might  appear  to  be  plain- 
ly true,  what  they  fwear,  if  tiey  nad  any  particular 
Circumftances  that  made  them  to  remember  it ;  and 
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they  have  given  a  great  many,  and  now  it  lies  upon 
us  to  fhew  you  that  it  is  Demonltration,  that  what 
they  have  faid  and  teftified  muft  be  true  •,  and  rhac 
thofe  Days  they  fpeak  of,  he  was  in  the  Places  they 
named. 

For  take  the  Periods  of  Time,  and  you  will  find 
you  have  him  from  the  3d  of  Auguft  to  the  i6th, 
with  my  Lord  A'ion,  going  from  hon.lon  to  'Tixball  y 
upon  the  17th  they  give  you  an  account  of  him  at 
Mrs.  Harwell's  to  the  26th  ;  from  the  2  6fh  to  the 
4th  of  September,  there  are  others  tliat  give  you  a 
particular  account,  by  remarkable  Circumftances, 
where  he  was  every  day  in  Staffordjhi'-e  ;  from  the 
4th  to  the  7th  you  find  him  at  IVolverhampton.  For 
the  8  th  indeed  we  do  give  no  particular  account  where 
he  was  that  Day  ;  but  we  prove  that  upon  the  9th 
he  was  at  Tixhally  and  from  thence  he  came  away 
with  Sir  John  Southcoat  towards  London  ;  and  there 
you  have  a  particular  Account  where  he  was,  every 
Day  till  the  1 4th,  when  he  return'd  to  his  Lodging. 
And  now.  Gentlemen,  I  fhall  fhew  you,  that, 
if  you  believe  thefe  WitnefTes  faw  him  in  thefe 
Months ;  that  certainly  it  was  upon  thofe  Days 
they  fpeak  of,  that  they  did  fee  him, 

Firfl,  that  he  went  out  of  Town  in  Auguft,  you 
have  thefe  Witneffes,  Anne  Ireland,  Eleanor  Ire- 
land, Mrs.  Duddle,  Mrs.  Sltnno,  and  my  Lord 
Afton,  Well,  how  come  they  to  rememberit  was  upon 
tlie  3d  of  Auguft  ?  Why  the  four  Women  remem- 
ber it  by  this  particular  Remark  ;  three  Days  be- 
fore there  was  a  Holiday,  which  they  keep  in  me- 
mory of  Ignatius ;  and  upon  that  Day  they  remern- 
ber  Mr.  Ireland  went  abroad  to  take  a  Recrea- 
tion, and  came  home  again  that  Night,  tho'  the 
reft  of  the  Company  ftaid  there  -,  becaufe  he  was  to 
go  out  of  Town  upon  the  third  Day  after,  which 
muft  be  the  3d  of  Auguft  ;  for  Ignatius's  Day,  you 
hear,  is  always  the  lalt  Day  of  July.  And  they  do 
pofitively  fwear,  that  upon  the  3d  of  Auguft,  he 
took  his  leave  of  Anne  Ireland  and  Eleanor  Ireland. 
Mrs.  Duddle  remembers  that  he  went  out  that  Day, 
Mrs.  ^inoy  whofe  Husband  was  his  Taylor,  fays, 
he  did  ftay  a  little  to  have  fomewhatin  his  Clothes 
mended  ;  and  Ihe  faw  him  in  his  Boots,  and  he 
faid  he  was  to  go  out  of  Town.  Mrs.  Anne  Ireland 
fays,  they  took  the  liberty  to  lodge  a  Gentlewoman 
in  his  Chamber,  and  faw  him  not  again  dll  a  Fort- 
night before  Michaehnas :  And  that  he  did  go  out  of 
Town  upon  the  3d  of  Auguft,  is  further  prov'd  by 
my  Lord  Afton,  who  noted  it  down  in  his  Book  at 
that  time,  that  Ireland  came  to  his  Houfe  at  Stan- 
den  in  Hertfordjhire  ;  fo  that  here  is  as  ftrong  an 
Evidence  as  can  be,  that  he  did  go  on  the  3d  of 
Auguft,  and  that  they  remember  it  to  have  fo  been, 
by  all  the  CircumPcances  that  can-  be  imagin'd. 

Well,  the  ad  of  Auguft  he  went  out  of  Town. 
The  4th  of  Auguft  we  give  an  account  where  he 
v;as :  he  ftaid  that  Day  with  my  Lord  Afton  at 
Standen.  The  5th  of  Auguft  he  let  out  with  nry 
Lord  Afton's  Company,  and  went  to  St.  Albans- 
The  6th,  he  went  to  Northampton.  The  7th,  to 
Coventry.  The  8  th,  to  Tixhall ;  and  the  Com- 
pany that  went  with  him  proves  it,  which  was  Sir 
Edward  Southcoat,  and  Mr..  John  Southcoat  ;  and 
Harrifon  and  Hohfon,  who  fiw  him  go  in  the  Com- 
pany ;  and  Mr.  North,  who  fiys  he  law  him  every 
day  ;  and  Ingletrap,  the  Coachman  that  drove  the 
Coach  :  all  thefe  remember  it  pofitively,  and 
fome  of  them  fpeak  of  a  remarkable  pretty  Horfc,. 
which  he  rid  upon. 

Now  when  he  comes  from  Tixhall,  (for  we  have 
brought  him  hither  by   manihft  Proof,  by  Men 
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that  could  not  forget,  by  Men  that  fawhim  in  the 
Company)  there  he  rema'in'd  (as  they  all  tcftify) 
till  the  13  th  of  Augufi,  and  that  was  the  Tu^'fday 
after  his  Arrival  at  Tixhall  ;  and  from  thence  he 
went  that  day  a  Journey  into  Flint/hire,  to  Holy- 
Well;  and  that  is  proved  by  the  WitnefiTes,  that 
were  in  his  Company  in  that  Journey.  They  tell 
you,  the  13th  he  hy  a.t  Na>itwich.  The  14th  at 
Holy-Well.  The  15th,  at  Chejler.  And  the  16th 
he  came  back  again  to  Tixhall.  And  fo  here  you 
have  abundance  of  Witneltes,  that  give  you  a  par- 
ticular account  where  he  was,  in  what  Company 
they  faw  him,  from  the  3d  o'i  Aitguft  to  the  i6th. 
If  he  were  then  in  this  Company  from  the  3d  to  the 
1 6th,  he  could  not  be  in  his  Chamber  in  Rujfel- 
Jlreet,  between  the  8  th  and  the  12th. 

Then  we  came  to  the  1 7th,  and  then  we  find 
him  to  be  at  Wolverhampton,  where  he  continued 
to  the  26th  ;  and  that  it  muft  be  between  the  17th 
and  the  26th,  is  plain:  For  after  that  time  which 
Mrs.  Harwell  fpeaks  of,  the  other  Witneffes  give 
fuch  Circumftances,  that  it  cannot  be  otherwife. 
You  find  him  on  the  27th  at  a  Horfe-race,  which  is 
a  remarkable  Circumftance  ;  and  thefe  are  things, 
that  Men  do  very  well  remember  what  days  of  the 
Month  they  happen  upon.  We  then  give  you  an 
account  of  the  29th  ■,  that  ^.tTixball  he  was  feen  in 
company  upon  the  Bowling-green,  with  Perfons  of 
Quality  •,  Sir  Thomas  Whitt'grave,  and  others :  fo 
we  give  you  an  account  where  he  lodged.  The 
28th  he  was  at  Bdlamore.  The  29th  he  went  to 
Mr.  Heveningham^s,  there  he  lodg'd  till  the  ift  of 
September  ;  and  this  is  remember'd  by  particular 
Circumftances,  that  he  went  a  fifhing,  and  a  fet- 
ting,  and  a  hunting.  Then  the  next  day,  which  is 
the  I  ft  of  September;  and  the  next  day  after,  the 
2d  of  September,  they  faw  him  at  Mr.  Gerrardh  ; 
he  din'd  upon  the  2d  at  Mrs.  Cromptoii's,  and  lay  at 
Bofcobel:  there  he  continued  the  3dj  and  the  4th  he 
came  to  Wolverhampton  again. 

So  that  this  fhews,  that  what  Mrs.  Harwell  did 
fpeak  of,  was  true  ;  for  if  Mrs.  Harwell  did  fee 
bim,  as  'tis  not  at  all  doubted  but  ftie  did,  it 
muft.  be  in  that  Interval  of  Time  between  the  1 6th 
and  the  27th  ;  where  we  give  you  an  account  of  him 
by  other  undeniable  Circumftances,  that  he  lodged 
at  other  Places,  and  could  not  lodge  at  her  Houfe 
at  Wolverhampton. 

Befides,  Gentlemen,  the  particular  Circumftances 
that  they  do  remember  him  by,  proves  it  to  be  on 
thofe  Days.  Mrs.  Harwell  gives  her  pofitive  Oath, 
that  he  did  come  there  the  17th,  and  lay  there 
every  Night  to  the  26th,  which  was  on  the  Monday 
Seven-night  after  ;  and  that  he  came  again  the  4th 
of  Septejnber  zfter,  and  lay  there  till  the  7th. 

Then  there  is  Rufiton,  another  Witnefs,  that 
Hiw  him  at  her  Houfe,  theiSth,  19th,  20th,  21ft, 
22d,  and  25th.  And,  I  fay,  it  muft  be  thofe 
Days,  becaufe  we  have  given  an  account,  by  other 
Wirneffes,  of  all  the  otlier  Days.  And  it  muft  be 
that  very  time  th?t  Oates  fpeaks  of-,  for  it  was  the 
Summer  before  Ireland  v^zs,  apprehended  and  execu- 
ted for  the  Plot,  which  was  Michaelmas  1 678. 

Mrs.  Winford,  flie  remembers  him  at  Wolver- 
hainpto'ii  the  1 8th,   i9t:h,  2 2d,  and  24th. 

Stanley  remembers  the  1 8  th  and  19th  -,  and  if  you 
afk  him  how  he  remembers  it,  he  tells  you,  by  a 
Circumftance  that  moft  Men  would  remember  -,  he 
buried  his  Child  that  day,  and  entertain'd  Ireland 
with  the  Provifion  for  the  Funeral.  Now  Men 
ulually  remark  fuch  Accidents  as  thefe  ;  for  that  is 
a  thing  a  Man  cannot  forget,  that  has  any  Concern 
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in  the  World  for  thofe  tliat  are  fo  nearly  related  to 
liim  •,  and  therefore  fuch  Circumftances  muft  of  ne- 
ccffity  evince  the  Truth  of  what  he  fpeaks,  becaufe 
it  is  brought  to  his  mind,  by  an  Accident  that  can- 
not be  forgotten. 

Mrs.  Purcel,  which  is  the  next  Witnefs  ;  and  fhe 
remembers  to  have  feen  him  the  i8th,  19th,  20th, 
2ift,  22d,  and  23d;  forftie  remembcrsthe  laft  of 
them  was  the  day  before  Bartholojnew-day.,  which 
was  a  remarkable  day. 

Then  there  is  another  Man,  that  look'd  to  his 
Horfe  whilft  he  was  there,  but  his  memory  will  not 
ferve  him  to  fpeak  to  any  particular  Time  -,  he 
only  evidences,  that  he  was  there  ;  and  the  other 
Witneffes  fpeak  to  the  Time. 

Mr.  Stamford,  he  remembers  it  to  be  at  that 
time,  becaufe  he  faw  him  on  the  Sunday  after  the 
Affumption  of  our  Lady,  which  is  always  the  15th 
oi  Auguft  :  and  the  like  fays  Mrs.  Gifford.  Thefe 
Circumftances  verify  her  Teftimony. 

And  Mr.  Gifford  remembers,  he  came  on  the 
17th  Day  ;  and  he  faw  him  every  day,  till  the 
26th  Day. 

And  Mrs.  Fowler,  who  is  Mrs.  fl'^rw^/Z's  Daugh- 
ter, ftie  remembers  he  came  the  17th  day  ;  and 
ftie  was  in  his  Company  every  day,  till  the  26th, 
except  one  day,  when  he  went  to  Litchfield ;  that 
was  the  day  before  Bartholo?new-day,  which  was 
Friday. 

Mrs.  Keeling,  fhefwears,  that  upon  the  17th  day 
he  came  there,  which  was  Saturday.  She  law  him 
on  the  Sunday,  and  on  the  Monday  ;  and  went  on 
the  Monday  in  the  Afternoon,  to  the  Funeral  of  her 
Mother,  which  is  another  Circumftance,  that  flie 
muft  needs  remember  ;  and  by  that,  has  the  Re- 
membrance of  the  Day  of  the  Month  when  he  was 
there :  And  ftie  return'd  back  again  on  Tburfday, 
and  heard  him  that  day,  but  did  not  fee  him.  But 
fhe  faw  him  every  day  after,  till  he  went  away  ; 
and  fhe  remembers  his  going  away  was  upon  the 
27th.  And  ftie  remembers  likewife,  that  he  re- 
turn'd the  4th  of  September  after. 

Mr.  Richard/on,  he  proves,  that  he  faw  him  upon 
the  19th  Day  of  Auguft  zt  Wolverhampton  ;  as  he 
was  told,  it  was  he:  And  being  afk'd,  when  he 
was  told  fo  ?  He  fays,  Mrs.  Harwell  told  him  fo, 
fome  time  before  he  was  apprehended  -,  fo  that  fhe 
could  not  tell  it  him  then,  to  ferve  a  Turn.  And 
he  is  a  Proteftant  too. 

So  is  likewife  Eleanor  Graves  ;  who  gives  you  an 
account,  that  ftie  fiw  him  there  on  the  20th,  21ft, 
and  2 2d;  and  on  the  23d,  fhe  went  to  Li:chfield 
with  him  ;  and  upon  the  25th,  fhe  fupp'd  with 
him  at  Mr.  Winford^s. 

Now,  Gentlemen,  you  have  a  full  account  of  it, 
even  to  a  Demonftration,  that  he  muft  be  in  thele 
Places  at  this  time,  if  you  will  believe  one  thing, 
that  is,  that  thefe  Witneffes  faw  him  at  all.  And 
fure  none  can  doubt,  but  thele  Witneffes  did,  upon 
the  Circumftances  they  have  teftified,  fee  him  in 
.  Ai/gufi  and  September  :  and  then  it  muft  be  thofe 
particular  Times,  that  they  ipeak  of. 

At  Wolverhampton  then  you  have  him  to  the 
26th:  The  27th  day,  you  have  an  account  of  him 
at  the  Horfe-race  at  Etching-hill.  The  2Sth,  Mr. 
Howard  gives  you  an  account,  he  dmed  at  Bella- 
more,  at  Mr.  AJioh's.  The  29th,  you  find  him  at 
the  Bowling-green  at  Tixhall ;  and  from  thence  to 
Mr.  Heveni7igham^s,  where  he  lodg'd  that  Night, 
and  ftaid  there  the  30th  ;  which  is  prov'd  by  the 
Circumftances  of  fiftiing  in  the  Morning,  and  fct- 
ting  in  the  Afternoon.    And  die  next  day,  which 
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-wz^  Saturday  the  31  ft,  you  hear  he  was  at  the  kil- 
ling of  a  Buck  ;  where  Mr.  Gerrard  was  expected, 
but  Sicknefs  prevented  bis  coming.  And  you  have 
him  the  ift  of  September,  whicli  was  Sunday.,  at 
Mr.  Gerrard' s  Hoafe,  where  feveral  of  the  Wit- 
neffes  did  fee  hiro. 

And  befides,  one  ProHor  tells  you,  he  faw 
him  the  3  j-ft  of  Augiijl,  at  Fidford,  at  Mr.  Lca-e's. 
And  he  v/;ry  well  remembers  that  to  be  the  Time, 
by  a  rehiarkable  Circumftance:  /or  (fays  he)  the 
lajl  Dh  f)/Auguft  /  zvent  to  pay  fome  Money,  (which 
is  a^ing  Men  are  generally  very  pun6tual  in)  and 
w^>!  I  came  home  again,  I  found  him  there.  And 
he  fwears  he  faw  him  at  Mr.  Gerraru's  Houfe,  the 
I  ft  of  September,  the  Day  after. 

Mr.  Ki;3g  remembers  he  faw  him  at  Mr.  Ger- 
rard's  of  Hilderfiam,  tlie  firft  of  September  ;  and 
that  he  dined  at  Mrs.  Cromptonh,  the  fecond  of 
September ;    and  ftaid  there   till   two  of  tlie  clock 


Then,  Gentlemen,  we  give  you  an  account,  by 
the  Perfons  that  were  in  his  Company  where  he  was 
every  Day,  all  along  from  the  time  he  kfc  Tixhall, 
down  to  the  time  he  came  to  Sir  John  Souihccat's 
Houfe  in  Surrey.  And  this  Journey  took  up  the 
ninth,tenth,  eleventh  and  twelfth  of  September:  There 
are  four  Days  ;  and  he  ftaid  there  one  Day.  Then 
he  ibid  Mr.  Southcoat  his  Horfe.  Mr.  Soutbcoat  lent 
him  his  Horfe  to  come  to  Town  ;  and  the  next  day 
he  did  come  to  Town.  Andfowehave  brought 
him  to  Saturday  the  Fourteenth  of  September. 

And  now,  let  all  the  World  be  judge,  if  there 
beany  poffible  room  left,  that  any  one  word  Mr. 
Oates  has  faid,  can  be  true  ;  even  giving  him  the 
Latitude  of  Time,  he  himfelf  defires,  and  fays 
all  Witneifes  muft  be  allowed.  No,  there  is  not 
one  Minute  for  him,  wherein  he  can  be  verified  in 
any  one  Tittle  of  his  Evidence,  as  to  Irelandhhz- 
ing  in  Town.     And  this  is  that  which  I  call  (and 


in  the  Afternoon  ;  and  went  from  thence,  with  an     fure,  well  I  may  fo  call  it)  a  Demonjlrative  Proofs 


intent  to  go  to  Bofcobel 

Lee  fays,  he  faw  him  at  Mr.  Gerrard's  Houfe  and 
at  Mrs.  Cromplon's:  that  he  dined  there,and  went  from 
thence  to  Pancrafs,  and  from  thence  to  Bofcobel. 

Mr.  Biddolpb  remembers,  he  dined  with  him  on 


that  what  Oaies  did  fwear  is  utterly  falfe. 

Gentlemen,  the  Jury  had  not  this  Evidence  at  the 
Trial  of  Ireland :  Some  there  were,  that  went  out 
of  the  Town  with  him  ;  and  fome,  one  or  two  of 
IVolverhampton,   were  at  the  five    Jefuits  Trials  i 


the   fecond  of  September,  at  his  Aunt's  i  and  that     but  not  above  five  or  fix  in  all  of  thefe  forty  odd, 
by  this  Circumftance,  he  was  defired  by  my  Lord     that  now   appear.     True    indeed  it    is,  all    thefe 


Cullen,  to  fee  an  Horfe-Race  in  Nortbamptonjhire  \ 
and  promifed  my  Lord  Cidlen  to  come  :  Which 
Horfe-Race  is  always  on  a  certain  Day,  the  firft 
'Thurfiay  in  September  ;  and  that  Year  it  happen'd 
to  be  the  fifth  of  6'd'/'/^;«Z'i?r  .•  And  it  was  the  AfoK- 
liay  before,  that  he  dined  at  his  Aunt's  ;  and  be- 
caufe  of  his  Promife  to  my  Lord  Cullen,  he  would 
not  flay  all  Night.  And  fo  it  muft  be  the  fecond 
Day  of  September,  that  he  fvw  him  there. 

Mrs.  Crompton  fays,  it  was  the  lame  Day,  that  her 
Nephew,  Mr.  Biddolpb,  dined  there :  For  he  was  a 
Stranger,  and  flie  never  faw  him  before,  nor  after. 

And  there  is  another  Gentlewoman,  Mrs.  Pal- 
mer, that  fwears,  he  dined  at  Mrs.  Crompton'^  i 
but  ftie  cannot  tell  the  particular  time  when. 

Mrs.  Gifford  faw  him  at  Pa}icraf5,  between  the 
Hours  of  four  and  five  in  the  Afternoon,  upon 
the  fecond  of  September :  And  Lee  went  along  with 
him  to  Pancrafs  ;  and  from  thence  he  went  to 
Bofcobel. 

Mr.  Pendrel {a.ys,  he  faw  him  the  fecond  of  Sep- 
tember at  Night  •,  for  he  came  to  his  Houfe.  Which 
agrees  with  all  that  the  other  Witnefliis  fay,  which 
was,  that  he  intended  to  go  to  Bofcobel  that  Night. 
He  and  his  Wife  both  teftify,  that  there  he  lodged 
upon  the  fecond  of  September,  and  ftaid  there  the 
third  of  Septe?nber  ;  and  went  from  thence  the 
fourth,  to  Black-Ladies :  where  Mr.  Gifford  tells 
you,  he  dined. 

And  we  have  given  you  an  Account  before,  where 
he  was  the  Fourth  at  Night;  For  then  he  was  re- 
turned to  Wolverha7n!ton  ;  and  there  he  lodged  to 
the  feventh  of  September.  And  after  the  feventh  of 
Se[t ember,  though  we  do  not  give  you  a  pofi- 
tive  Evidence,  That  upon  the  feventh  of  Sep- 
te?nber,  at  Night,  or  upon  the  eighth,  he  was 
at  my  Lord  Ajlo^'s;  yet  we  have  given  you  that, 
which  amounts  almoft  to  a  Dcmonltration,  that  he 
muft  be  there  upon  the  eighth  of  Seple?nber.  For 
he  went  from  thence  with  Sir  John  Southcoat,  to  go 
towards  London,  on  the  ninth.  And  our  Evidence 
is  the  more  credible,  becaufe  they  fwear  cautioufty 
all  oi  them  :  Unlefs  they  remember  fome  remarka- 
ble Circumftance,  they  will  not  take  upon  them  10 
fix  upon  a  particular  tinii*. 


were  not  there  •,  and  Preland  upon  that,  unfortunate- 
ly fuffered  ;  forfol  may  take  leave  to  fay,  it  was 
Unfortunately. 

Mr.  Oates  has  faid  one  thing  unto  you,  which 
he   lays  much  ftrefs   upon :  He   would  have  you 
look  upon  it  as  a  great  Hardftiip,  that  this  Profe- 
cution    comes  fo  late  ;  and  that  it  is  ftrange,  after 
fix  Years  time  fpent,  this  fhould  not  be  fet  on  foot. 
But,  Gentlemen,    I    cannot  but  with  much  Sor- 
row remember  to  you,    and  I  know  you  all  remem- 
ber it  too  well  ;  That  there  was  a  time,  when  the 
City  of  London  was  fo  ftr  corrupted,  that  it  was  be- 
come a  Refuge  and  a  Sanftuary  for  High-Treafon  ; 
when  there  was  no  Juftice  to  be  had  for  the  King 
there  ;    when  Men  lodged  themfelves  within  thofe 
Walls,  as  a  Protedtion   for  their  Confpiracies  :  we 
all  remember  the  Time,  when    Indiftmcnts  were 
preferred,  and  a  plain  Evidence  given  to  a  Grand- 
Jury,  even  to  the  publick  Satisfaftion  of  all  that 
heard  it ;   and  yet  they  have  refufed  to  find  the  Bill : 
And  not  only  fo,    but  were  fo  abetted   by  the  Rab- 
ble,  that  it  was  fcarce  fafe  for  the  Judges  to  fit  upon 
the  Bench.     Thefe  are  things    none  of  us  can  forget, 
but  muft  be  perpetually  remembred,  to  the  Ihame 
of   the    Authors    and  Contrivers  of  thein :  And 
therefore  it  is   no  wonder  an  Indiftment  was  not 
preferred  againft  Mr.  Oates,  at  that  Time,  when 
the   plaineft  Proof  againft  Criminals  could  not  be 
admitted.     And  this  will  give  every  Man  Satisfac- 
tion,   w  hy  it  has  been  delayed  ;  and  I  hope  at  the 
iame  time  give  every  Man  a  Caution,  how  they  fall 
into  the  like  Circumftances  again. 

But,  Gentlemen,  you  have  heard  the  Evidence 
that  is  now  offered,  to  prove  this  Matter  of  Faft  i 
and  it  is  a  plain  Demonftration,  if  you  will  believe 
that  Mr.  Ireland  wxs.  feen  by  thefe  Men  at  all,  he 
was  ieen  at  thofe  very  times  they  have  particularly 
declared:  For  upon  Confideralionof  the  Circum- 
ftances, it  is  impoftible  it  fliould  be  at  any  other 
times  i  and  fo  I  leave  it  to  you  to  judge  upon  the 
whole,  whether  the  Defendant  be  perjured  or  no. 

L.  C.  y.  Gentlemen  of  the  Jury,  this  Cafe  has 
taken  up  a  great  deal  of  Time  ;  but  it  is  a  Cafe  of 
th.it    moment  and  confequence,  that  fure  no  time 
ought  to  be  thought  too  long,  that  is  employed 
3  tor 
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for  the  difcovering  of  the  Truth,  fo  neceffary  to 
be  difcovered,  as  the  Matter  now  in  qucftion.  For 
aslfiiidatthe  beginning  upon  this  Occafion,  and  I 
cannot  but  fay  it  again  now  -,  I  confcfs,  I  cannot 
without  Horror  and  Trembling,  rcfledl  upon  the 
many  Mifchicfs  and  Inconvenicncies  we  have  been 
run  into,  if  the  Tcftimony  given  this  Day  in  this 
Caufe  againft  Oati's  prove  true,  as  I  cannot  in  the 
leail  imagine,  where  tliere  fhould  remain  the  leaft 
Ohjcftion  againft  the  Truth  of  it  •,  I  cannot,  I  fay, 
but  bewail,  that  fo  many  innocent  Perfons  (to  the 
Reproach  of  our  Nation  be  it  fpoken)  have  fuffered 
Death  upon  this  account. 

God  deliver  me,  from  having  the  leaft  ftain  of 
innocent  Blood  imputed  to  me  ;  and  it  is  more  to  be 
lamented,  when  we  fee  that  Impudence,  which  has 
brought  that  Infamy  upon  our  Land,  continues  with 
a  brazen  Face,  defying  all  Shame  to  this  day.  But 
by  this  we  may  be  informed,  how  fome  Men's  Con- 
fciences  are  feared,  and  that  there  are  fome  People 
that  do  indeed  live  without  the  Fear  of  God  in  the 
World.  For  if  that  Man,  who  has  affumed  to 
himfelf  the  Habit  and  Charafter  of  one  that  fhould 
preach  to  others,  Religion,  Virtue,  and  the  Things 
that  become  true  Chriftians,  fliall  become  fuch  a 
Monfter  of  Impiety  and  Impudence,  in  defiance  of 
Heaven  and  Earth  ;  what  greater  and  more  mani- 
feft  Proof  can  there  be  of  a  feared  Confcience  ? 

I  cannot  but  lament  likewife  the  Wickednefs  of 
our  Age,  when  I  refleft  upon  the  Teftimony  of 
that  other  Wretch,  (indeed  I  cannot  ufe  Terms  fe- 
vere  enough  for  him)  that  when  he  was  going  into 
another  World,  fhould  perfift  in  fuch  grols  Falfities; 
I  mean  Bedloe,  infamous  Bedloe  ;  and  let  his  Name 
be  for  ever  infamous  to  all  Mankind,  that  have  any 
regard,  or  deference  for  the  Truth;  that  he  fhould 
with  his  lateft  Breath  dare  to  affirm,  that  every 
Word  he  had  faid  of  the  Popijh  Plot,  was  true : 
when  it  is  as  clear  as  the  Sun,  by  the  Teftimony  of 
this  Day,  that  every  Word  he  fwore  about  Ireland, 
was  utterly  falfe.  Good  God  of  Heaven !  What  an 
Age  have  we  lived  in,  to  fee  Innocence  fuffer  Punijh- 
ment,  and  impudent  Falfity  reign  fo  long  ! 

Gentlemen,  I  hope  all  Eyes  are  opened,  (I  wifh 
they  had  been  fo  long  fince  ;)  let  us  lay  the  Burden, 
the  Infamy  and  Reproach  of  thefe  Things,  upon 
them  thatdeferve  it  -,  for  we  cannot  but  know,  we 
are  reckoned  as  a  By-word  to  all  our  Neighbours, 
and  ftiall  remain  Monuments  of  Ignominy  to  all 
fucceeding  Ages  and  Times,  if  we  do  not  endea- 
vour to  difcharge  our  felves,  and  our  Religion, 
and  the  Juftice  of  our  Nation  from  thefe  Scandals. 

Gentlemen,  I  think  I  am  obliged,  in  the  firft 
place,  to  take  notice  of  what  Mr.  Sollicilor  General 
has  mentioned,  concerning  the  Infolency  of  thofe 
Times,  wherein  the  Fadfion  was  grown  to  that  ex- 
travagant Height,  that,  in  truth,  a  Man  durft 
not  appear,  with  fafety  of  his  own  Life  and  For- 
tune, to  teftify  the  Truth.  And,  is  it  not  a  ftiame, 
that  it  fhould  be  remembred,  what  one  of  the  Wit- 
nefles  this  day  teftified  ?  That  when  he  came  to 
appear  at  the  Council-Table,  to  atteft  a  Matter  of 
Fadf,  before  this  innocent  Blood  was  fpilt,  (for  fo  I 
muft  call  it,  if  that  which  has  beenfworn  this  Day 
is  true)  the  Rabble  fhould  be  fo  boifterous,  as  to 
cry  out,  JVhere  is  that  Villain,  that  dares  come  to 
give  Evidence  againft  GATES,  the  Saviour  of 
the  Nation  ?  Oh,  horrid  Blafphemy,  that  no 
lefs  an  Epithet  fhould  be  given  to  fuch  a  profl  gate 
Wretch  as  Orfto,  than  that  which  is  only  proper  to 
our  Blelled  LORD!  As  though  Oates  had  merited 
more  than  all  Mankind  ;  and  lb  indeed  he  has,  if 
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we  take  it  in  a  true  Senfe  :  He  has  deferved  rnuch 
more  Puniftiment,  than  the  Laws  of  thii  Land  can 
inHid. 

And  I  muft  needs  fay.  Gentlemen^  That  this 
is  an  Inftance,  why  there  fccn.s  not  to  have  been 
Punifhment  enough  ordain'd  in  Law  for  Perjury, 
becaufe  our  Law-makers  did  not  forefve,  that  there 
could  ever  be  fuch  Villaiiis,  fuch  Mifcrcants  aa 
thefe. 

We  have  indeed  another  Inftance  in  th»  Law, 
of  a  Crime  for  which  there  is  no  adequate  Pipifh- 
ment;  and  that  is  in  the  Cafe,  where  a  Cr.ikU.HJs 
his  Father  :  Parricide  has  no  peculiar  Judgm-jic 
affigned  for  itj  but  we  are  forced,  becaufe  thefe 
Things  have  been  fometimes  praftifed,  by  a  Con_ 
ftruftion  in  Law,  to  make  that  Child  as  a  Servant 
to  his  Father,  and  fo  punifh  him  with  the  Judgment 
of  Petty-Treafon  :  but  take  him  immediately  as 
he  is  a  Child,  and  not  as  a  Servant,  and  I  fay  there 
is  no  particular  Provifion  in  Law,  to  punifh  fuch  an 
Off'ence  :  And,  what  is  the  reafon  of  it  ?  Becaufe 
it  is  fo  unnatural,  and  againft  the  Imaginations  of 
Mankind  to  believe,  there  ever  could  be  fuch  a 
wicked  Child  in  the  World. 

If  that  be  not  to  be  imagined,  how  could  it  be 
imagin'd,  that  there  ftiould  be  fuch  horrid  Villains, 
as  fhould  attempt  the  Deftruftion  of  the  Govern- 
ment of  three  Kingdoms  ?  Good  Lord  !  What 
times  do  we  live  in  ?  Surely,  'tis  fuch  an  Age,  as 
was  never  known,  from  the  Creation  of  the  World 
to  this  day. 

And  to  this  muft  be  added,  what  aggravates  the 
Mifchief,  that  all  this  is  done  under  the  Umbrage, 
Countenance,  and  Pretence  of  Law  ;  the  Proceed- 
ings of  Law,  the  ufual  Methods  of  Juftice,  are 
made  the  Inftruments  of  the  moft  horrid  Injuftice. 
The  Murder  of  our  late  blefled  Sovereign,  King 
CHARLES  the  Martyr,  of  ever-happy  Memory, 
though  a  Crime  as  high  in  it  felt,  as  the  Law 
knows  of  i  yet  I  may  fay,  it  was  aggravated  very 
much,  that  that  unfortunate,  but  glorious  King, 
fhould  be  brought  to  the  Block,  by  a  Pretext  of 
Law,  and  cut  off  by  a  colourable  Method  of  Juf- 
tice ;  'tis  that  which  makes  that  Murder  ten  times 
more  bafe  and  infamous.  So,  Gentlemen,  the  De- 
ftruftion  of  poor  innocent  Perfons,  by  falfe  Accufa- 
tions,  by  the  pernicious  Evidence  of  perjur'd  Wit- 
neffes,  in  a  Court  of  Juftice,  makes  their  Crime  in- 
finitely more  odious,  than  common  Murder. 

Gentlemen,  I  cannot  but  fpeak  with  warmth  in 
a  Cafe  of  this  nature ;  and  I  the  rather  fpeak  (o^ 
becaufe,  at  the  time  when  thofe  things  were  done, 
we  all  know,  the  Nation  was  in  a  hurry,  and  a 
fort  of  ill-minded  Men  had  crept  in  among  us,  who 
had  blown  us  up  to  fuch  an  height,  that  nothing 
but  what  comply 'd  with  their  malicious  and  devilifli 
Defigns,  was  to  be  believed  ;  when  the  King  could 
not  get  common  Juftice  done  againft  real  Traitors ; 
but  the  very  Streams  of  Juftice  were  all  corrupted, 
though  the  Fountain  (God  be  thanked)  was  pre- 
ferved  pure. 

When  the  Faftion  (by  Cabals  and  IntriguesJ  had 
got  Sheriffs  of  their  own  Party,  and  laboured  to 
get  all  other  Officers  of  their  own  wicked  Princi- 
ples, then  came  all  thofe  Milchiets  we  fo  long  la- 
bour'd  under.  When  thofe  Fellows,  that  had  fo 
great  a  ffiare  in  the  late  Rebellion,  were  the  only 
fit  Men  to  be  trufted  with  the  Government ;  and  all 
the  while  were  defigning  to  deftroy  it,  arid  to  bring 
us  into  the  fame  milerabls  Condition  we  formerly 
were  in^ 
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Was  k  ever  (I  fpeaktoyou,  Gentlemen  of  the 
Jury,  Citizens  of  London,  who  know  its  antient 
Conftitution,  and  have  too  well  experienced  its 
late  Convulfions)  was  it  ever  known,  till  Jufticc 
was  defigned  to  be  corrupted,  that  there  was  any 
labouring  to  bp '  Sheriffs  ?  No,  Endeavours  were 
always  ufed  to  be  excufed,  and  Fines  paid  to  get  off 
from  that  Office  :  And  the  reafon  is  plain ;  for 
never  was  there  a  wife  and  wealthy  Citizen,  that 
had  a  /nind,  out  of  a  principal  Part  of  his  Eftate, 
to  fqwander  away  fo  much  as  is  neceflary  to  defray 
the  Charge  of  that  Office  :  But  it  was  the  Defign 
th;|t  thofe  Rafcals  had  upon  the  Government,  that 
made  them  fo  greedy  of  thofe  Places  \  and  they 
thought  they  had  now  an  Opportunity  to  effeft 
their  Defign,  upon  thefe  Fellows  pretended  Difco- 
very.  They  believed,  that  becaufe  we  were  hurried 
into  the  Mifchiefs  of  the  late  Times,  by  Pretences 
of  Poper'^y  the  fame  Bait  would  be  fwallowed  now  : 
Therefore  the  Cry  muft  be  fet  up.  Popery  was  a 
coming  in.  They  concluded,  if  they  could  but 
make  ufe  of  the  fame  Engines,  they  fhould  have  the 
fame  Effe<5l :  Witnefs  a  Peer,  that  is  now  dead, 
one  that  was  a  main  Inftrument  of  our  Confufion  in 
the  late  Times,  and  thereby  experienced  in  Villany, 
was  made  ufe  of  as  the  chief  Tool  in  thefe  late  Con- 
trivances. 

But  alas  !  when  they  found  thofe  Pretences  and 
Projedls  would  take  no  longer,  then  they  fly  to 
that,  which  was  indeed  the  bottom  of  all  j  I  mean, 
The  bloody  Con/piracy.  "When  they  found  they  could 
not  overthrow  the  Government  by  Methods  of  Law, 
they  betake  themfelves  to  downright  Treafon.  For 
by  this  time  the  Eyes  of  the  honeft  Citizens  were 
opened  ;  and  they  found  what  Intereft  was  driving 
on  :  And  it  was  time  to  have  them  open,  when  a 
Caufe  in  Guild-Hall  was  always  tried  according  to 
the  Charafters  of  the  Client,  and  not  the  Merits  of 
the  Caufe  ;  when,  if  a  Man  was  blafted  with  the 
Name  of  a  "Tory,  he  was  fure  tolofeit:  But  if  a 
whining  Rafcal  was  fanftified  with  the  name  of  a 
iFhig,  he  was  fure  to  have  it  go  on  his  fide:  Wit- 
nefs the  famous  Caufe  of  Mr.  Loades,  about  his 
Lemons. 

But  when  Sheriffs  came  to  be  eledted  in  due  man- 
ner, fuch  as  were  fit  to  be  trufted  with  the  City 
Bufinefs  ;  what  do  they,  but  break  out  into  a  hor- 
rid Confpiracy,  to  take  away  the  Life  of  that  bleffed 
King,  that  merciful  Prince,  fo  lately  deceafed,  to 
the  Grief  and  Sorrow  of  all  his  loving  and  loyal 
Subjefts  ?  And  not  only  fo,  but  to  rob  us  of  his 
facred  Majefty,  our  prefent  moft  Gracious  Sove- 
reign ;  whom  I  pray  G  O  D  to  preferve  long  to 
reign  over  us.  [To  which.,  the  Auditory  gave  a  great 
Acclamation,  faying.  Amen.] 

Gentlemen,  When  thefe  Things  are  thought 
upon,  you  muft  give  me  leave  to  obferve  (let  others 
think  what  they  pleafe)  that  was  the  real  Plot,  the 
true  Plot :  For  there  is  one  thing  obfervable,  that 
attends  this  whole  Affair,  that  every  Man  who  fuf- 
fered  for  the  Plot,  which  the  Wicncffes  truly  call 
Oflto's  Plot,  to  a  Man  denied  it  even  to  the  laft 
Gafp  -,  and  took  it  upon  their  Deatlis  and  Salvations, 
that  they  were  innocent  :  Nay,  when  they  had  not 
thofe  Hopes  Bedtoe  had  of  Life,  (for  I  cannot  be- 
lieve, that  he  could  have  been  fo  egregious  a  Vil- 
lain, as  to  have  atcefted  fuch  notorious  Lyes,  if  lie 
had  not  hoped  to  have  recovered,  and  thereby  in- 
creafed  Ins  own  Reputation)  yet  not  a  M.mof  the 
others,  but  difowned  it  with  their  dying  Breath. 
Now,  on  the  other  fide,  there  was  not  a  Man,  that 
was  concerned  in  the  Confpiracy,  of  which  this  was 


to  be  the  Blind  and  the  Colour,  had  the  Confidence 
to  deny  it,  when  they  came  to  f^'^.r  for  it.  All 
this  ought  to  be  put  in  the  Ballance,  and  duly 
weighed. 

For,  Gentlemen,  becaufe  it  is  a  Matter  that  is 
not  only  publick  here,  but  all  the  World  over,  we 
muft  have  the  Juftice  of  the  Nation  vindicated, 
and  its  Dif-reputation  wiped  off.  And  having  taken 
notice  of  thefe  Things,  which  I  could  not  well  omit 
upon  this  Occafion,  I  muft  now  put  you  in  mind, 
what  is  neceflary  for  you  to  take  into  your  Confide- 
ration,  as  to  the  particular  Cafe  before  you.  And, 


Firft,  You  muft  obferve,  that  this  Indiftment 
againft  Oates,  is  for  committing  wilful  and  corrupt 
Perjury  ;  which  is  alio  faid  to  be  done  malicioufly. 
And  if  it  were  falfe,  furely  it  was  malicious  -,  be- 
caufe by  his  falfe  Oath,  have  innocent  Men  been 
convidled,  condemned,  and  executed. 

Secondly,  You  are  to  confider,  how  fir  the  Thing 
goes,  to  make  it  material  to  the  Iffue :  For  if  it 
were  upon  a  Nicety  only,  or  a  Catch,  or  any  of 
thofe  fine  Words,  that  he  has  been  pleafed  to  make 
ufe  of ;  it  were  not  fit  to  perjure  him  upon  it.  But 
it  is  certainly  very  material  :  For  Time  and  Place 
are  Matters  fubftantial  todifcover  Truth  and  Falf- 
hood  by;  as  'mt\itCdSe.o{ Sufannah,  the  Perjury 
of  the  Elders,  as  you  may  remember,  was  detedted 
by  thofe  very  Circumftances.  But  I  fhall  ftiew  you 
the  Occafion  of  this  Oath;  and  that  will  manifeft 
it  to  be  a  material  Part,  in  refpeft  of  the  Time. 
For, 

Firft,  Flere  was  a  Confult  held,  as  he  teftified, 
the   24//J  oi  April,   1678-,  and  then  he  fwears  Jr^- 
land  was  in  Town,  and  prefent  at  the  Confult :  But 
all  that  Orttofwore,  would  not  do  the  Feat,  becaufe 
that  he  was  but  one  Witnefs.     Then  comes  Bedloe^ 
his  worthy  Yoke-fellow  (a  Brace  of  fuch  WitneflTes, 
as  the  Lord  deliver  all  Mankind  from)    and  he 
affigns    another    Faft   upon    Mr.  Ireland,  in  the 
Month,  oi  Aiiguji,  the  latter  end  of  it,  or  the  begin- 
ning of  Septetnher  ;  which  is  material,  and  makes 
two  Witneffes  againft  Ireland,  which  Oates  knew 
well  enough  :  For  he  is  his  Arts-Mafter ;  he  knows 
all  the  Tricks,  and  can  tell  the  very  Nick  that  will 
do.     And  therefore,  when  he  finds  Mr.  Ireland  fo 
pofitively  affirming,  that  he  was  then  out  of  Town; 
and  if  fo,  Bedloe  did  not  fwear  true :    then  does  this 
Oates  come  in,  (and  thereby  makes  his  Teftimony 
material  to  the  Point  then  in  Iffue,)    fays  he,    The 
firji  of  September,  or  (at  leaf)  the  fecond,    1  will 
fwear  he  was  in  Town  ;  for  he  gave  me  twenty  Shil- 
lings .  And  that  is  given  as  a  Token,  why  he  does 
remember  it.     And  thus  he  did  prop  up  Bedloe's 
Teftimony,  againft  Mr.  Ireland's    Defence.     This 
is  proved  to  you  by  Mr.  Walerhoufe,  who  was  one 
of  the  Jury.     And  the  fame  thing  does  the  next 
Gentleman  fwear,  which  is  Mr.  Byf  eld:  They  do 
both  agree  in  that  Circumftance  punftually,  that  he 
fwore  he  had  then  of  him  twenty  Shillings. 

Ay,  (but  fays  he  for  himfelf,  becaufe  I  would 
remove  the  Objeftions  out  of  the  way,  as  they  oc- 
cur to  me)  'tis  very  hard,  this  being  now  fame  fix  or 
ftven  Tears  ago,  that  Ifhouldbecalled  to  queftion  about 
fuch  a  thing  ;  when  they  might  have  had  a  time  to  dif- 
prove  it  before. 

Befides,  Gentlemen,  the  Anfwer  that  has  been 
truly  given  to  you,  concerning  the  Milerablenefs 
of  the  Times  ;  when,  the  truth  of  it  is,  there 
was  no  Juftice  to  be  had  for  Proteftants,  it  v/e  fpeak 
of  the  Cburcb-of- Engl  and  Men  under  tiiat  Name: 
For  either  they  were  Papifts  in  Mafquerade,    or 
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PopiHily  affeclcd  -,  or  the  Names  of  To^)'  and  Tanli- 
V),  and  I  know  not  what,  was  enough  to  do  their 
work  for  thcni :  And  no  body  was  reckon'd  of  the 
Sober,  Virtuous,  Godly  Party,  but  thofe  that  were 
under  Afpmatiojis  and  Covenants;  as  tho'  there  was 
no  Sanftity  to  be  found  in  any  but  thofe  who  were 
bent  to  deitroy  all  Virtue  and  Religion.  I  fay  be- 
fides  that,  there  is  another  Anfwer,  which  I  am  for- 
ry  has  fo  much  weight  in  it ;  Could  any  Man  have 
believed  that  OLitei  fhould  dare  fo  impudently  to 
fwear  a  FaJfhood,  and  that  in  a  Caufe  where  Life 
Was  concern'd  ;  and  the  Man  hang'd  upon  his  Te- 
ftimony?  To  what  purpofe  then  fhould  his  Rela- 
tions interpofe  to  difprove  Oalei.,  after  his  Death  ? 
That  would  not  revive  him.  But  you  find  there 
was  an  Inclination  that  way  ;  and  I  wifli  to  God, 
with  all  my  heart,  it  had  taken  effedl :  For  what 
fays  the  old  Gentlewoman  ?  As  foon  as  fiie  heard 
what  Mr.  Oatcs  had  fworn,  which  fhe  knew  to  be 
falfe,  immediately  fhe  difpatch'd  anExprefs  to  Loii- 
don-,  and  fent  a  Petition  to  the  King,  That  either  Ire- 
land mi<i,ht  have  a  new  Trial,  or  his  Execution  might  he 
reprieved-,  till  tbe'j  brought  up  fuch  Wltnejfes-,  as  would 
have  made  it  apparent,  and  as  clear  as  the  Light,  that 
what  this  Fellow  had  tejlified,  was  notorioujlj  falfe. 
But  fuch,  fuch,  I  muft  fay,  was  the  Misfortune  of 
the  Time  we  were  in,  that  ftop'd  the  Fountain  of 
Mercy  it  fclf,  from  letting  forth  its  wonted  Streams ; 
and  even  compell'd  that  compaffionate  Prince,  ra- 
ther than  he  would  give  any  difturbance  to  his  Peo- 
ple, to  permit  that  Execution  againft  his  own  Incli- 
nation •,  becaufe  there  was  a  Verdift,  and  Judgment 
in  the  Cafe.  For  as  he  was  really  the  Fountain  of 
Juftice,  fo  was  he  of  Mercy  too.  And  it  is  well 
known  to  thofe  that  had  the  happinefs  to  be  near 
his  Perfon,  how  oft  he  exprefled  his  Concern  for  ha- 
ving confented  to  this  Execution.  And  this  conti- 
nued with  him  even  to  his  dying  Day,  as  the  bufi- 
nefs  of  my  Lord  oi Strafford  did  with  his  Royal  Fa- 
ther. 

And,  Gentlemen,  I  chofe  to  mention  this  PafTage 
concerning  his  late  Majefty,  for  this  reafon.  That 
when  we  live  in  fuch  tumultuous  Times,  when 
things  are  put  fo  hard  upon  Princes,  as  to  compel 
them  to  refrrain  their  Mercy,  where  they  think  it  due, 
rather  than  feem  to  flop  the  Current  of  Juflice  ;  this 
fhould  not  be  remember'd  with  any  Reflecftion  upon 
them,  but  with  Infamy  to  thofe  that  are  the  Caufes 
and  Grounds  of  it:  When  fuch  prodigious  Wretches, 
as  Oates  and  Bedloe,  for  there  appears  no  Evidence 
before  you,  but  of  thofe  two  profligate  Villains, 
who  came  out  of  Goals,  and  after  having  been 
guilty  of  Villanies  almofl  of  all  forts  that  ever 
were  committed,  came  to  be  fanftified  by  commit- 
ting more  •,  and  were  therefore  call'd.  The  Saviours 
of  the  Nation. 

Gentlemen,  The  next  Objeflion  that  is  made  a- 
gainfl  the  Evidence  for  the  King,  is,  That  they  are 
ail  Papifis  ;  who  deftgn  nothing  but  to  dejlfo'j  the  Go- 
vernmmt,  and  rum  the  Protejlant  Religion.  And 
this  mufl  be  taken  ro  be  the  whole  D^fign  of  all 
thefe  Perfons  of  Quality,  and  others,  that  they 
come  to  foriwear  themfelves,  and  damn  their  Souls 
to  all  Eternity,  on  purpofe  only  to  deftroy  Inaocent, 
Protcflant  Mr.  Oates.  Alack-a-day  !  When  at  the 
fame  time,  I  muft  tell  you,  if  it  were  neceffary, 
you  have  about  feven  or  eight  Proteftant  Witnefles 
of  the  Church  of  Englaid,  that  confirm  the  Tefti- 
mony  of  the  reft  :  Not  that  we  muft  tnink,  or  ougL: 
to  have  any  fuch  Conception  among  us,  but  that 
Roman  Catholicksin  point  of  Law,  are  good  Wit- 
jieffes  i  and  are  to  be  credited  as  much  as  any  other 
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WimelTes  wliatfoever,  unlcfs  there  be  fome  Objec- 
rion  made  to  them  •,  wliich  would  be  the  fame  a- 
gainft  a  Proteftant  as  a  Papift :  For  there  remains 
a  Right  in  them,  and  they  ought  to  have  equal 
Credit  given  to  their  Teftimony,  with  thofe  of  any 
otner  Perfuafion,  if  a  regular  Oticftion  be  not  flar- 
ted  againft  them.  And  fure  I  an,,  that  has  been 
always  the  Law  ;  and  fhall  be  my  Fradice,  while 
I  have  any  thing  to  do  with  the  Adminlftration  of 
Juftice.  Let  the  Sober  Party,  as  they  cjU  them- 
felves, make  what  Refleftions  they  pleafe  opon  it 
or  trouble  themfelves  as  they  will  about  it,  i  value 
them  not,  nor  their  Opinion :  Let  them  fend  as  ma- 
ny Penny-Poft  Letters  and  Libel:  -s  tliey  havt  a 
mind  to  do  ;  two  of  which  I  recciv'd  laft  Nighr 
about  yefterday's  Trial.  This  I  am  fure  of,  Ly_ 
ing  is  as  much  the  Talent  and  Inclination  of  a  Pref- 
byterian,  as  ever  it  can  be  of  a  Papift :  Nay,  more  j 
for  it  is  as  infeparably  incident  to  a  Presbyterian  (and 
fuch  fniveling,  whining,  canting  Knaves)  to  lye, 
as  to  fpeak.  They  can  no  more  forbear  Lying  than 
they  can  forbear  Speaking  ;  for  generally,  as  often 
as  they  do  the  one,  they  do  the  other. 

Befides,  I  muft  obferve  to  you,  v/irh  what  Cau- 
tion, Care  and  Sobriety,  both  of  Kxpreflion  and 
Adlion,  all  thefe  Gentlemen  and  Women  have  de- 
livered dieir  Teftimony,  with  the  greateft  Tender- 
nefs  and  Care  that  polTibly  could  be  :  And  as  well 
as  they  have  given  it  with  Caution,  fo  I  cannot  but 
put  it  home  to  you,  Gentlemen  at  the  Bar,  to  give 
it  its  due  Confideration. 

For  tho'  the  other  Juries  did  believe  Oates,  and 
not  them  at  that  time ;  yet  that  is  not  to  be  your 
Meafure,  becaufe  you  have  not  the  fame  Reafon  to 
do  it.  Could  any  Perfon  think,  that  there  fhould 
be  fuch  Villains  upon  Earth,  as  impudently  to  fwear 
downright  Treafon  againft  their  Fellow-Subjedls,  if 
there  were  noTruth  in  the  Accufation?  That  was  the 
thing  that  guided  thofe  Juries,  who  were  all  of  them, 
no  doubt,  very  honeft  Men  ;  and  that  was  it,  which 
influenc'd  the  Parliament  to  do  what  they  did  in  the 
matter.  For  it  was  morally  impoffible  to  be  thought, 
any  fuch  Wickednefs  could  be  fo  publickly  attemp- 
ted. 

But  God  be  thanked,  the  Eyes  of  all  honeft  and 
underftanding  Men  are  opened.  And  we  fee  the 
fault  was  in  our  Credulity  -,  and  that  thefe  were 
Fellows  fliould  not  have  been  believed :  And  it  con- 
cerns us,  when  the  Truth  has  been  fo  debauch'd, 
and  our  Credulity  fo  impofed  upon,  to  fiiew  the 
World  our  juft  Refentment  thereof. 

And  this  I  fiy  to  you.  Gentlemen,  with  a  pur- 
pofe to  vindicate  thofe  Perfons  who  were  concern'd 
as  Jurors,  in  the  Trials  of  all  thofe  Caufes  ;  becaufe 
that  is  the  thing  much  harp'd  upon,  and  aim'd  at : 
That  becaufe  he  was  believ'd  before,  to  disbelieve 
him  now,  would  caft  a  Refleftion  upon  the  Juries ; 
whereas,  if  that  Opinion  hold,  never  vv  11  there  be 
any  fuch  thing  as  Perjury  detefted,  fo  long  as  the 
Sun  and  Moon  endure :  For  if  a  Verdict  be  obtain'd 
upon  falfe  Teftimony,  and  it  fhall  be  enough  for 
the  Witnefs  to  fay,  I  was  believ'd  at  fuch  a  Trial,  and 
therefore  do  not  you  offer  to  profecute  me  for  Per- 
jury :  That  would  be  thefineft  Doftrine  that  could 
be  taught,  to  give  a  Licence  to  deftroy  all  Truths, 
Juftice,  and  human  Society. 

Therefore  I  leave  it  home  upon  you  :  Upon  your 
Confciences  be  it ;  for,  in  the  prefence  of  the  Great 
God  of  Fleaven  and  Earth,  that  fees  all  our  Hearts, 
iiidwill  judge  us  for  our  inward  Thoughts  at  the 
iaft  Day,  Liber avi  anunam  iruam.  If  you  can  find 
all  thefe  Perfons  (in  iiumber  forty-feven;  guilcv  of 
O  2  wilful. 
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wilful,  downright,  malicious,  and  corrupt  Perjury, 
then  you  muft  acq  lic  the  Defendant. 

For  the  Particulars  of  the  EviJence,    which  a- 
bound  in  many  materiaf  Circumftances  in  point  of 
Time  and  Place,  I  <?tall  run  them  over  as  fhort  as  I 
can,  and  remind  j^u  of  them  ;   not  becaufe  I  think 
itexcraordinai-y-  nccelTary,    as  tho'    there  were  the 
.  leaft  doubt  (/  the  Fad,  but  for  the  Satisfadlion  of 
all  Mankind,  that  are  not  under  invincible  Preju- 
dice agaitift  the  Truth.     And  I  am  fure,  upon  yef- 
terday^  Bufinefs  there  remain'd  not  any  doubt  with 
any  tnat  heard  it,  fave  one,  who  I  know  had  a  great 
Iha/'e  in  the  Defign,    tliat  was  at  the  bottom  of  it ; 
and  I  doubt,  was  one  of  thole  Perfons  that  fet  this 
.JTillain  on  work  :    his  Name  may  be  conceal'd  for 
■  the  prefent,  but  a  few  days  will  difcover  it  here,  or 
in  fomc  other  place. 

Gentlemen,  what  Mr.  Attorney,  or  Mr.  Sollici- 
tor-General,  or  any  of  the  King's  Counfel  have  faid, 
or  what  the  Defendant  has  faid  for  himfelf,  if  not 
.proved,  and  made  plain  by  Evidence,  is  to  be  no 
Guidance  at  all  to  you,  who  are  only  to  go  accor- 
ding to  the  Teftimony  given  to  you  ;  for  that  is  pur- 
fuant  to  your  Oath,  which  Oath  is  the  Rule  of  your 
Enquiry. 

•  n;  The  Witnefles  that  prove,  that  he  did  fwear 
f&  in  both  the  Points  in  the  Indiftment -,  I  need 
not  mention,  they  were  fo  full:  They  tell  you  he 
fwore,  that  Irehina  w  s  in  Town  from  the  8th  to 
the  1 2th  o{  Augiijl ;  but  becaufe  he  fixed  upon  the 
Sthatfirft,  there  was  Caution  given  aim.  Be  not  fo 
■precifr  to  a  Day,  cnfider  With  )Ourfelf.  Then  comes 
he  to  ftab  the  Bufinefs  to  the  quick,  and  to  riv^t  it 
home:  If  I  cannot  bepofitive  to  the  8  th,  I  will  be 
pofitive  between  the  8  th  and  izth.  And  as  to  the 
other  Point,  I  did  obferve  before  that,  becaufe  Bed- 
he  was  at  a  ftand,  upcn  IreUiKas  denying  his  begin 
in  Town  the  latter  end  o^  Augujl,  or  the  beginning 
of  SeitembtT,  therefore  comes  Oates  up  again,  to  fix 
it  home  ;  and,  fays  he,  I  am  fure  he  was  in  Town 
the  I  ft  or  2d  of  September,  becaufe  he  gave  me 
twenty  Shillings.  That  he  fwore  this,  is  teftified  by 
three  Gentlemen,  who  were  Jury-men  at  thofe  Trials. 
Now,  that  this  is  notoriouQy  falfe,  falfe  to  a  tit- 
tle i  and,  as  Mr.  Sollicitor  does  obferve,  not  the 
leaft  time  left  to  give  any  fort  of  countenance  to 
what  he  fwore,  is  thus  made  out  to  you. 

Firft,  you  are  to  take  notice,  that  upon  the  3d 
of  Atigufi,  being  Saturday,  it  is  fworn  by  three  or 
four  Witnefles,  that  he  went  out  of  Town  ;  and 
this  is  not  fworn  as  Mr.  0<^/«gave  his  Evidence  po- 
fitively  without  Circumftances,  but  they  give  you 
an  account  how  they  remember  it ;  becaufe  upon 
the  Wednefday  before,  which  was  a  publick  Day  of 
Note  among  them,  and  always  kept  as  a  Feftival 
in  memory  of  St.  Ignatius,  upon  the  laft  day  of  Ju- 
ty,  as  both  they  and  Mr.  O^to  himfelf  do  affirm, 
there  went  Mr.  Ireland,  Mrs.  Anne  Ireland,  and 
their  Mother  out  of  Town  to  a  Friend's  Houfe  to 
dinner.  Mrs.  Ireland  did  ciefire  him  to  ftay  there 
all  night,  as  Ihe  did.  No,  lays  he,  I  cannot  ftay 
all  night,  becaufe  I  muft  go  out  of  Town  on  Satur- 
day, and  I  muft  provide  things  neccflliry  for  my 
Journey  :  Nay,  that  is  not  all  ;  for  it  goes  yet  fur- 
ther. Says  his  Sifter  unto  him.  Why  do  you  begin 
your  Journey  on  a  Saturday  ?  That  is  an  improper 
Day.  Oh !  fays  he,  I  do  it,  becaufe  I  am  that 
Night  to  go  to  my  Lord  JJlon's  Houfe  in  Hert- 
fordfiire ;  where  I  am  to  meet  with  Sir  John  South- 
coat,  and  go  down  with  them  into  the  Country : 
This  does  the  Mother  fwear,  and  the  Sifter.  And 
then  the  Maid-Servant,  and  the  Taylor's  Wife,  do 


give  you  another  Token,  that  it  w  is  Sjiurday  the 
2,^ oi  Augv.it,  becaufe  he  had  fometning  to  be  men- 
ded in  his  Clothes,  and  ftaid  for  tiu  m  ;  and  he  was 
to  go  out  of  Town,  for  he  had  his  Boots  on. 

There  is  yet  this  Circumftance  further,  wherein 
thofe  four  do  all  agree.    That  as  he  went  out  of 
Town  the  3d  of  Augujl,    fo  he  did  not  return  till 
the  i/i^xhoi September  ;    for  they  fay  it  was  the  Sa- 
turday Fortnight  before  Michaelmas,  and  the  fame. 
Day  of  the  Week  that  Mxhaelmas-day  was  of.     So 
that  you  will  fi.id,    that  there  is  a  conftant  Proof, 
and  as  pLiin  a  one  as  any  poffibly  can  be  in  the 
world,  as  to  the  time  of  his  going  out  and  comino- 
home.  And  where  he  was  in  the  mean  time,  proved 
dire<5lly  by  a  great  Company  of  Witnefles,  except 
one  Day.     For  you  fee,  the  3d  of  Augufl.  he  went 
to  my  Lord  Afton's  at  Standi  n :   Several  there  are 
that  faw  him  there  the  4th,    and  dined  with  him 
there ;    particularly.    Sir  Edward  Southcoat.      And 
to  fhew  that  it  is  not  a  thing  they  are  pofitive  in, 
andl'wear  it  roundly  without  Confideration,  tiicv  give 
you  an  account  of  the  Reafonsof  their  KnowJeuge. 
You  are  to  confideralfothe  Teftimony  given  by  my 
Lord  AJlon,  a  Peifon  of  great  Honour  and  Quality : 
Srys  he,   tho'  I  dare  venture  all  I  am  worth  in  the 
World  upon  the  Truth  of  it,  that  Inlvid  did  go  a- 
long  with  me  all  the  Journey  ;  yet,  becaufe  I  did  not 
take  fuch  particular  notice  of  the  reft  of  the  time  as 
I  did  of  thofe  two  Days,  I  will  not  take  upon  me 
to  fwear  it.     If  Mr.  Oates  had  had  the  fortieth  part 
of  that  Caution  in  his  Evidence,    I  dare  Hiy,    you 
had  not  had  the  trouble  of  this  Day's  Trial. 

The  Fifth,  you  have  a  gieac  many  Witnefles 
who  give  you  an  account  that  he  came  on  Monday 
night  to  St.  Albahs  with  my  Lord  AJl^n  ;  there  is 
Sir  Ed-ward  Southcoat,  Mr.  John  S'.'Uthcoat,  my  Lord 
AJlon,  the  Coachman,  and  all  the  Servants.  Sir 
Edward  tells  you,  that  Monday  was  a  hot  Day, 
and  my  Lord  AJlon  took  him  into  his  Coach  ;  but 
he  rode  a  horfeback  all  the  reft  of  the  way,  and  had 
a  fine  going  Horfe,  which  Horfe  Mr.  John  South- 
coat bought  of  him  when  the  whole  Journey  was 
ended.  They  tell  you  likewife,  upon  the  6th  and 
7  th  Days,  the  very  Inns  they  lodged  at  upon  the 
Road  ;  and  particularly  at  Northampton,  they  lay  at 
the  George,  which  was  Sir  William  Fanners  Houfe, 
which  was  then  lett  to  an  Inn-Keeper,  becaufe  of  the 
Fire  in  that  Town.  And,  which  is  moft  material 
of  all,  for  Mr.  Oates's  Satisfliflion,  you  have  for 
thefe  times  no  lefs  than  four  Witnefles,  that  are  Pro- 
teftantsoftheChurchof  £«^/.-z«J,  who  give  you  the 
fame  account.  There  are  in  all  no  lefs  in  number  than 
fourteen  to  this  Point ;  and  whether  you  will  believe 
thofe  fourteen  to  be  wilfully  perjured,  without  E- 
vidence  to  the  contrary,  is  left  to  you  ;  and  if  they 
do  fwear  true,  Oates  that  was  yefterday  found  perju- 
red, muft  be  convifted  of  Perjury  againto-day:  For 
in  fliort,  the  Queftion  is.  Whether  you  will  believe 
Perfons  of  Credit,  that  have  no  ftain  upon  their  Re- 
putation, or  Oates,  that  upon  plain  Evidence  was 
found  guilty  of  Perjury  yefterday. 

When  we  come  to  Tixhall,  we  have  no  lefs  num- 
ber, that  teftify  where  he  was  from  day  to  day,  and 
from  night  to  night,  to  the  17th,  and  from  the  17th 
to  the  26th.  You  have  fifteen  Witneflfes  more,  all 
as  diredt  and  pofitive,  as  can  be  in  the  world, 
fwearing  where  he  was  from  time  to  time.  It  feems 
he  came  to  Tixhall  on  Tlmr^  day  the  8  th  •,  there  he  ftaid 
till  Thwfilay  following,  and  then  he  went  to  Holy- 
Well:  he  lay  the  firft  Night  at  Nantwich  ;  the  next 
Night  at  Holy-Well,  at  the  Sign  of  the  Star,  a  noto- 
rious Inn  there ;   he  came  to  Chejicr  on  I'huyfday^ 
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and  fome  of  the  Company  left  him  there,  but  o- 
thers  came  back  with  him  to  Tixball ;  who  fliy,  he 
went  away  on  Saturday  Morning,  which  happens 
to  be  the  1 7th.  And  thus  you  have  a  full  account 
of  him,  quite  from  the  3d  to  the  17th,  beyond  all 
controverfy,  plainly  proved  by  Perfons  of  un- 
doubted Credit.  And  if  he  were,  where  they  fay 
he  was,  from  the  3d  to  the  17th,  how  could  Oates 
fwear  true,  that  he  took  his  leave  of  him  here  in 
Town,  between  the  8th  and  12th  ? 

Now  let  us  come  from  the  1 7th  to  the  26th,  and 
you  have  no  lefs  than  fifteen  WitnelTcs,  four  where- 
of are  Proteftants  ;  which  I  urge  not  as  a  neceffary 
Qualification  to  be  a  Witnefs,  but  to  anfwer  Oates's 
Objedtion,  as  tho'  this  was  a  Popifh  Defign  to  de- 
ftroy  him.  They  have  given  you  an  account  where 
he  was  from  time  to  time,  by  convincing  Circum- 
llances,  which  you  have  heard  •,  particularly  of  one 
Day  that  he  v/ent  to  Liuhfield ;  one  of  the  Wit- 
nefles  went  with  him,  and  a  Proteftant  Witnefs  too, 
that  came  back  with  him  again,  and  fupp'd  with 
him  at  her  Father's  Houfe.  The  Apothecary  tells 
you,  the  Day  that  he  faw  him  was  a  Wake-day, 
which  is  a  remarkable  Time  in  the  Country.  You 
are  told  of  the  Funeral  of  one  Woman's  Mother, 
that  made  nef  ftay  away  from  Monday  till  Tburf- 
day  :  of  another  iVlan's  Child.  I  mention  them  but 
ihortly  to  you,  becaufe  I  know  you  have  taken 
Notes  of  them,  and  they  are  only  ufed  as  Inftances 
to  manifeft  the  Integrity  of  the  Witneffes,  that  this 
■was  not  a  thing  contrived  on  purpofe  to  make  a 
Story  of,  but  did  really  happen  in  the  Order  they 
tell  it.  And  I  muft  remember  you  of  another  Cir- 
cumftance  fome  of  them  do  fwear,  that  whereas 
Oates  had  a  mind  to  evade  their  Teftimony  by  that 
Queftion ;  whether  this  was  the  fame  Ireland  that 
was  tried  ?  It  was  moft  certainly  he  ;  for  that  is 
made  too  evidently  to  appear,  by  their  feeing  him 
executed  at  Tyburn,  I  am  forry  to  fay,  innocently. 

From  the  tnird  of  Auguji  to  the  twenty-fixth, 
tliere  is  not  one  Night,  but  you  hear  where  he  was  : 
And  from  the  twenty-fixth  oi  Auguft  to  the  feventh 
of  Sepe?nher,  you  hear  where  he  was,  at  the  Horfe- 
match,  upon  the  Bowling-green,  at  Mr.  Hevening- 
ham's,  Mr.  Lowe's,  Mr.  Garrard's,  Mrs.  Cromp- 
ton's,  Mr.  Pendrel's,  Mr.  Gifford's,  and  Mrs.  Har- 
well's: And  from  the  feventh  to  the  fourteenth, 
fave  only  one  day,  viz.  the  eighth,  you  have  a 
particular  Account  too  ;  and  it  does  not  appear  by 
a  rambling  Evidence,  but  a  fiithful  Account  is 
given  of  all  the  Time,  fave  that  eighth  day  ;  which 
Ihews  the  Caution  of  the  Witneffes,  And  it  cannot 
but -be  eafiy  prefumed,  he  was  either  at  77x/;)fl//,  or 
thereabouts  ;  becaufe  he  was  at  IVoherhampon  the 
feventh,  coming  to  London  the  ninth.  How  eafy  is 
it  to  imagine  him  there  the  eighth  ;  and  the  rather, 
becaufe  where  he  was  the  eighth,  is  not  material  to 
the  Point  in  queftion  before  you,  but  where  he  was 
the  firft  and  fecond  ? 

And,  Gentlemen,  if  in  cafe  you  had  a  mind  to 
imagine,  he  was  the  eighth  at  London,  it  muft  be 
by  a  ftrained  Imagination  :  for  you  muft  take  him 
to  beat  IFolverhampton  the  feventh,  and  make  him 
ride  poft  to  London  that  Night,  and  return  poft 
from  London  the  eighth  to  Tixball,  to  be  ready 
there  early  in  the  Morning  upon  the  ninth,  or  take 
four  days  Journey  back  again  ;  or  the  you  cannot 
give  the  leaft  countenance  to  any  other  Imagina- 
tion, but  that  he  was  about  Tixball  the  eighth  of 
September. 

Well,  at  Tixball  you  have  him  the  9th  of  Sep- 
tember  ;  and  from  thence,  you  have  it  teftified  by 
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all  the  Perfons  that  camc  along  with  him  all  the 
way,  that  he  lay  one  Night  at  Cow///rj,  another  at 
Banbury,  a  third  at  Agrnondi/ham :  That  he  baited 
at  Uxbridge  the  fourth,  wh^h  was  the  12th  oi  Sep- 
tember ;  and  came  to  Sir  John  Southcoat'i  Houfe 
that  Night,  being  Tburfday.  H-  ftaid  there  Thurf- 
day  Night,  and  Friday^,  and  upon  Saturday  the 
14th  of  September,  Sir  Jo bn  SoulhcoaC^  Man  went 
along  with  Jiiiti  to  London,  whither  he  rode  upon 
the  Horfe  he  fold  Mr.  Soutbcoat:  the  MaK  i..w  him 
at  his  Lodging  -,  and  he  fays,  they  wondei-d  when 
he  came  in,  that  he  had  ftaid  fo  long. 

And  when  we  return  to  the  four  Witneffes  they 
begun  with  at  firft,  who  make  all  this  Teftimonj  to 
ftand  well  together  ;  that  he  went  away  the  3d  rjf 
Auguft,  and  was  never  in  Town  till  the  14th  oi  Sep- 
tember ;  and  everyday,  but  the  ^xh  of  September, 
which  makes  nothing  to  the  bufinefs,  is  particular- 
ly fpoke  to :  and  he  muft  be  there  that  day  too, 
except  you  will  put  him  upon  very  hard  Service,  to 
ride  poft  to  London  and  back  again,  in  twenty-four 
Hours  -,  for  no  other  realbn,  but  only  to  commit  a 
Treafon,  that  none  ever  found  out,  but  Mr,  Oates. 
And,  I  am  fure,  if  he  did,  he  took  a  great  deal  of 
pains,  to  a  very  little  purpofe. 

Gentlemen,  I  have  taken  up  much  of  your  Time, 
and  detained  you  the  longer  in  this  matter,  becaufe 
I  cannot  but  fay,  with  grief  of  heart,  our  Nation 
was  too  long  befotted  ;  and  of  innocent  Blood 
there  has  been  too  much  fpilt,  'tis  high  time  to  have 
fome  account  of  it.  'Tis  a  Mercy  we  ought  to  blefs 
Almighty  God  for  that  we  are  prevented  from 
fpilling  more  innocent  Blood  !  God  be  bleffed,  our 
Eyes  are  opened  -,  and  let  us  have  a  care  for  the 
future,  that  we  be  not  fo  fuddenly  impofed  upon  by 
fuch  Prejudices  and  Je  doufies,  as  we  have  reafon  to 
fear,  fuch  Villains  have  too  much  fill'd  our  heads 
with  of  late. 

Gentlemen,  'tis  incumbent  upon  you,  to  try,  ac- 
cording to  the  Evidence  that  has  been  given,  whe- 
ther tne  Defendant  be  Guilty,  or  Not  Guilty. 
And  'tis  incumbent  upon  us  that  fit  here  as  Judges, 
to  fee  the  Law  executed,  as  we  will  anfwer  it  at  the 
Tribunal  of  the  great  Judge  of  Heaven  and  Earth  ; 
before  whom  we  muit  appear,  and  receive  our 
Trials  at  the  Great  Day.  And  God  forbid,  but  we 
Ihould  ufe  our  utmoft  Endeavours,  to  inflidt  the 
greateft  Vengeance,  tiiat  the  Juftice  of  the  Nation 
can  permit  us  to  inflidl  upon  fuch  Villains  as  thefe 
are  ;  that  have  contradted  lb  much  Mifchief  and 
Reproach  upon  us,  and  fo  much  Guile  upon  them- 
felves. 

Gentlemen,  I  am  forry,  I  fay,  I  have  kept  you 
fo  long.  'Tis  a  Cafe  of  fuch  Importance,  that  I 
could  not  but  fay  what  I  have  done  in  it.  There 
may  be  other  Circumftances  arifing  from  the  Evi- 
dence, which  I  may  have  omitted  ;  but  were  very 
largely  and  fully  fpoken  to  by  Mr.  Sollicitor. 
Whatlbever  has  been  forgotten  by  him,  or  by  me, 
I  am  fure,  will  be  fufEciently  fuppli^d  by  your  own 
Obfervations  ;  for  I  know  you  to  be  Gentlemen  of 
great  Knowledge  and  Experience  in  Matters  of  this 
nature. 

'  Tben  the  Jury  withdretv,  to  confider  of  their  Ver- 
ditJ  ;  and,  after  baif  an  Hour's  Rzcefs,  return' d 
to  tbe  Bar  ;  and,  anfwerihg  to  tbeir  Names,  de- 
liver'd  in  tbeir  Krdi^,  That  the  Defendant  was 
guilty  of  the  Perjiir\  'xhereof  be  flood  indioled  : 
Which  being  recorded,  the  Lard  Chief  Juflice 
fpoke  to  the  Gentlemen  of  tbe  Jury  to  this  effeSf. 
L.  C.  J.  Look  ye.  Gentlemen,  becaufe  there  has 
been  Ibme  notice  ta.ken  to-day,  as  there  was  yefter- 
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day,  concernins  the  Opinions  of  Judges,  about 
Verdidls  that  have  been  given,  I  would  fliy  a 
word  or  tv/o  to  you :  not  chat  I  much  admire  the 
doing  of  it,  at  any  time  ;  nor  would  I  do  it  now, 
for  your  fakes  ;  becaufe,  I  am  fure,  you  aft  accor- 
ding- to  your  Confdcnces,  and  affeft  not  Commen- 
datK)n.  But  bec^fufe  it  may  be  neceflary,  for  the 
Satisfaftion  of  0nie  People,  that  they  jfhould  know 
our  Opinions  alfo  in  this  matter  ;  I  muft  tell  you, 
you  have  ^ven  a  Verdift,  that  becomes  your  Ho- 
nefty,  In<i=grity,  and  Loyalty.  And  I  declare,  in 
the  presence  of  Almighty  God,  the  Searcher  of 
HearjS,  that  had  I  been  of  the  Jury,  I  muft  have 
oiv^  the  fame  Verdift.  Gentlemen,  'tis  an  honeft 
ami  juft  Verdift,  that  you  have  given  ;  and  by  it, 
you  have  contributed,  as  much  as  in  you  lies,  to 
vindicate  the  Nation  from  the  Infamy  it  has  fo  long 
lain  under. 

Mr.  Jull.  T-Vithins.  For  my  part,  I  think,  if  you 
had  given  any  other  Verdift,  you  had  found  a- 
o-ainft  plain  D^monftration  ;  the  Evidence  was  fo 
full  and  clear, 

Mr.  Juft.  HoUowa-j.  The  Court  is  very  well  fa- 
tisfied  with  the  Verdift  ;  and  you  have  acquitted 
yourfelves  like  worthy,   honeft  Gentlemen. 

Mr.  Juft.  IValcot.  There  is  nothing  can  be  faid 
to  the  Verdift,  but  that  it  is  a  juft  Verdidt,  and 
according  to  the  Evidence. 

\^And  then  the  Court  arofe. 

T>ie  Luna,  ii  Maii,  1685. 

THIS  Day  Mr.  l^allop  moved,  that  in  regard 
the  Court  was  pleas'd  to  give  the  D  fendant 
time,  till  Saturday  next,  to  move  in  Arreft  of 
Judgment,  upon  the  Convidtion  on  Friday  Uft  ; 
they  would  pleafe  to  give  to  the  fame  day,  to  move 
in  Arreft  of  Jud2,ment,  upon  the  Convidion  on  Sa- 
ttirday  ;  which  the  Court  granted.  But  afterwards, 
upon  the  Motion  of  Mr.  Attorney-General,  they 
order'd,  that  a  Note  of  the  Exceptions  to  both  In- 
dictments, fliould  be  fent  to  the  King's  Counfel, 
fome  days  before  Saturday. 

"Die  Sabbati,  1 6  Maii,   1685. 

THIS  Day  being  appointed  for  the  Defendant 
to  move  what  he  could  in  Arreft  of  Judg- 
ment, upon  the  two  Conviftions  of  Perjury  ;  he 
was  brought  by  Rule  from  the  Prifon,  to  the 
Kin^s -Bench  Court. 

L.  C.  J.  Mr.  Attorney-General,    have  you  any 
thing  to  move  ? 

Mr.  Jt.  Gen.  My  Lord,  I  pray  your  Judgment 
upon  Oates,  who  is  convidled  upon  two  Indidtments, 
for  two  notorious  Perjuries. 
L.  C.  J.  Who  is  Counfel  for  Oates  ? 
Mr.  At.  Gen.  Mr.  IFallon  moved  for  him. 
L.  C.  y.  What  is  it  that  Mr.  fFallop  has  to  fay, 
Oales.  My  Lord,  I  defire  I  may  ipeak  one  Word. 
It  was  Thurfday  Night  before  my  Attorney  could 
make    an    end   of  examining   the    Records  •,    Sir 
Saniuel  Aftry  knows  it  very  well :  Then  I  fent  tlie 
Rule  to  thofe  Gentlemen  that  were  affign'd  to  be 
my  Counfel  -,  and  the  Exceptions  were  deliver'd 
in  but  yefterday.     I  pray  I  may  have  a  Day  or 
two  more,  that  my  Counfel  may  be  prepared  to  ar- 
gue for  me. 

L.  C.  J.  We  cannot  do  that  ;  we  gave  you  be- 
yond the  ordinary  Rules,  in  extending  it  till  to- 
day. 


Mr.  Al.  Gen.  My  Lord,  he  talks  of  examining 
the  Records ;  he  had  Copies  of  them  all  this  long 
Vacation. 

Oates.  My  Lord,  my  Attorney  wLll  be  ready  to 
make  Oath,  that  he  finifh'd  the  examining  but  on 
Thurfday  Niglit. 

L.  C.  J.  We  do  all  know  they  were  pleaded  to 
the  laft  Term  •,  and  you  have  had  all  this  Vacation, 
to  confider  of  them :  And  we  have  indulged  you  be- 
yond the  ordinary  Time. 

Oates.  My  Lord,  I  defire  but  a  day  or  two  more. 

L.  C.  J.  No,  we  cannot  do  it  ;  we  have  done 
more  already  than  we  ordinarily  do,  Perfons  that 
are  convidted,  ufe  to  have  but  four  Days  allow'd 
them  to  move  in  Arreft  of  Judgment ;  but  you, 
inftead  of  having  but  four  Days  after,  had  eight. 

Oates.  If  your  Lordfhip  pleafes  to  give  me  time 
till  Monday. 

L.  C.  y,  I  tell  you,  we  cannot  do  it.  If  Mr. 
Wallop  have  any  thing  to  fay  for  you,  we'll  hear 
him. 

Mr.  IFallop.  I  have  nothing  to  fay. 

Mr.  At.  Gen.  Here  are  four  Exceptions  deliver'd 
to  me  laft  Night,  as  made  by  Mr.  Wallop. 

L,  C.  y.  But  he  fuys  he  has  nothing  to  fay.  We 
know  not  whofe  thefe  Exceptions  are. 

Oates.  I  do  deliver  in  thofe  Exceptions,  my 
Lord  ;  pray  let  them  be  read. 

L.C.y.  Read  them,  Sir  Samuel  Ajlry. 

CI.  of  Cr.  Reads.  Dominus  Rex  verfus  Oates.  The 
Defendant's  Exceptions. 

I.  That  a  Witnefs  fworn  in  the  behalf  of  the 
King  in  a  Procefs  of  High  Treafon,  cannot  be  pu- 
nifh'd  for  Perjury  by  the  King. 

II.  That  it  do^s  not  appear,  that  the  Indidt- 
ments  of  Ireland,  &c.  found  in  Middlefex,  were  le- 
gally tranfmitted  into  London ;  and  confequently, 
all  the  Proceedings  thereupon  ^zvt  coram  non  yudice. 

III.  That  the  Perjuries  affign'd,  are  in  Matters 
foreign  to  the  Ilfue. 

IV.  It  is  Refoluiio  Signal^  in  that  part  of  the  In- 
didbment,  that  mentions  what  the  Defendant  fwore  ; 
and  in  the  Perjury  afngn'd,  'tis  Refohttio  Signand'  ; 
and  it  is  no  good  AfTignment  of  the  Perjury. 

Ml-.  Juft.  Withins.  Thefe  are  doughty  Excep- 
tions indeed. 

L.C.y.  Mr.  Attorney,  what  fay  you  unto 
them  ? 

Mr.  At.  Gen.  Truly,  my  Lord,  I  think  I  need 
not  fay  much  to  them.  The  firft  Exception  is  a 
plain  Miftake  of  the  Indidtment:  For  had  Mr. 
Oates  been  indidted  upon  the  Statute,  it  had  been 
fomething  -,  but  at  the  Common  Law,  certainly  he 
may  be  profecuted  by  the  King,  tho'  he  was  Wit- 
nefs for  the  King  before.  As  to  thefecond,  that  it 
does  not  appear  Ireland's  Indidtment  was  well  tranf- 
mitted from  Middlefex  to  London  ;  that,  fure,  is 
well  enough  :  For  after  it  is  recited,  that  they  were 
fo  and  fo  indidted,  it  does  fet  forth,  that  the  Trials 
were  had  upon  Records  there  depending  before  the 
CommifTioners  of  0<;er  and  'Terminer,  and  Goal- 
delivery  ;  and  it  fhall  be  taken,  that  they  were  well 
brought  before  them.  As  to  the  third  Exception, 
that  the  Perjuries  affign'd  are  foreign  to  the  Matter 
in  IfTue  -,  that  is  not  fo :  For  it  is  apparent,  one  of 
the  Indidtments  is  in  the  exprefs  Point  of  the  great 
Treafon  charg'd  againft  them,  that  is,  the  Confult 
of  the  24th  of  y^/n/.  And  as  to  the  fecond  Indidt- 
ment, it  appear'd  upon  the  Evidence,  that  there 
was  a  treafonable  Meeting  fworn  in  Augujl ;  and  he 
fwore  Ireland  was  here  in  Town  in  the  beginning  of 
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Aiiz«fi,  and  in  the  beginning  o^  September.  And 
then  for  the  fourth  matter,  that  he  fwore  he  Taw 
them  fign  it  -,  and  the  Perjury  afiigned  is,  that  he 
did  not  carry  it  to  be  figncd  -,  that  receives  a  plain 
Anfwer:  For  we  alledge,  he  falfely  and  corruptly 
fwore  that  he  was  prefent,  and  that  he  carried  the 
Refolution  to  be  fign'd,  and  he  fiw  them  fign  the 
Refolution.  Now,  in  thefe  two  things  we  have  laid 
the  Perjury  -,  i.  We  fay  he  was  not  there :  And,  2. 
He  carried  no  fuch  Refolution  to  be  fign'd.  Indeed, 
we  do  not  fiy  that  he  did  not  fee  it  fign'd,  hor  we 
need  not ;  for  if  he  were  not  there,  nor  did  carry  it, 
he  could  not  fee  them  fign  it.  There  is  nothing  in 
the  Exceptions,  my  Lord ;  and  therefore,  I  pray 
your  Judgment. 

L.  C.  J.  Is  there  any  body  of  Counfel  for  Mr. 
Oaus,  that  will  fay  any  thing  to  thefe  Exceptions  ? 

Odtes.  I  pray,  my  Lord,  that  I  may  have  liberty 
but  till  Monday,  for  my  Counfel  to  prepare. 

L.C.  J.  No,  we  cannot  do  it :  Indeed,  if  there 
had  been  any  colour,  or  weight  in  the  Exceptions, 
it  might  have  been  fomething ;  tho'  we  have  in- 
dulg'd  in  this  cafe  already,  more  than  ever  we  ufed 
to  do  in  Cafes  of  this  nature ;  for  it  is  known  to 
every  body,  that  knows  any  thing  of  the  Courfe  and 
Pradtice  of  the  Court,  that  after  Conviftion,  no 
more  than  four  Days  are  allow'd,  to  move  in  Arreft 
of  Judgment.  And  being  the  Pra<5tice  of  the  Court, 
it  is  the  Law  of  the  Court  -,  and  I  am  fure,  as  little 
Favour  ought  to  be  fhewn  in  a  Cafe  of  Perjury,  as 
in  any  Cafe  whatfoever :  But  yet,  however,  becaufe 
he  Ihould  not  think  that  the  Extremity  of  the  Law 
was  aimed  at  by  the  Court  in  this  Cafe,  and  he  hin- 
der'd  in  his  legal  Defence,  the  Court  did  indulge 
him  more  time  than  is  ufually  granted  in  fuch  Cafes. 
Now,  as  for  the  Exceptions,  certainly  they  are  very 
frivolous. 

For  the  Firft^  It  would  be  admirable  Doftrine 
indeed,  in  cafe  it  fliould  obtain,  that  if  a  Man  be 
a  Witnefs  in  any  Cafe  for  the  King,  and  forfwear 
himfelf,  he  Ihould  not  be  profecuted  for  Perjury 
at  the  King's  Suit  :  For  we  know  that  no  Man  can 
be  profecuted  for  his  Life,  (except  it  be  in  Cafes  of 
Appeal)  but  at  the  Suit  of  the  King ;  and  to  be 
fure,  all  Profecutions  for  Treafon  mufli  be  at  his 
Suit.  If  then  Witneffes  come  and  forfwear  them- 
felves,  to  take  away  Men's  Lives,  and  they  fhould 
not  be  called  in  queftion  for  it,  criminally,  by  the 
King  j  that  were  a  fine  way  to  fanftify  the  greateft 
Villany,  and  make  the  Procefs  of  Law  to  become 
an  Inftrument  of  the  moft  infamous  Cruelty  in  the 
World.  I  prefume,  no  Gentleman  at  the  Bar 
would  think  that  an  Exception  fit  to  put  his  Hand 
to. 

Then  as  to  the  Second,  That  the  Perjury  is  not 
afiigned  in  Points  material  to  the  Ifiue,  that  is 
plainly  otherwife;  for  the  time  muft  needs  be  very 
material,  becaufe  it  was  impoflible  that  Mr.  Ireland 
could  be  guilty  of  the  Treafon  fworn  againft  him, 
at  his  Chamber  in  Rujfel-ftreet,  between  the  8th 
and  1 2th  of  Auguft,  if  he  were  not  in  Town  be- 
tween the  8  th  and  12  th  of  Auguft  :  Nor  could  he 
be  privy  to  the  Treafon  fworn  by  Bedloe  the  latter 
end  of  Auguft.,  or  the  beginning  of  September,  in 
Harcourfs  Chamber,  if  he  were  out  of  Town  from 
the  3d  of  Auguft  till  the  14th  of  September  ;  and 
therefore  both  thole  Perjuries  were  in  the  very  Points 
in  Iffue. 

And  then  for  the  24th  of  April,  which  is  the 
main  Perjuryof  all ;  it  is  not  laid  in  this  Indiftment, 
that  there  was  no  Confult  of  the  Jefuits  upon  that 
Day :  nor  is  there  any  notice  taken,  that  there  was 
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no  Confult  at  t\vt  PFhUe-Horfe  T^v^rrw  but  it  fays 
only,  that  Oates  did  fwcar,  there  was  a  Confult 
there,  and  that  he  was  prefent  at  it  •,  and  that  he 
faw  the  Refolution  written  down  by  Mico,  if  I  do 
not  mifremernber  the  Name :  And  that  upon  the 
24th  of  Ajril,  he  went  with  it  iVom  Clumber  to 
Chamber,  to  have  them  fign  it.  And  then  comes 
the  Indictment,  and  afiigns  the  Perjury,  Ubi  reverb 
he  was  not  at  the  JVhite-Horfe  Tavern  ihat  Day  - 
and  I  think  it  is  pretty  plain  he  was  not,  foi  he  was 
thtmt  Si.  Omers. 

Then  admitting  all  that  Matter  about  the  figning 
of  the  Refolution,  to  be  out  of  doors,  a  pjij^ 
Perjury  isafllgn'd  and  prov'd.  For  it  was  moft  pro- 
per for  them  to  lay  it  as  they  did  ;  and  fo  it  was  in 
the  other  Point  too,  he  fwore  he  carried  the  Refolu- 
tion from  Chamber  to  Chamber,  and  faw  it  figned. 
Now,  fay  they,  he  did  not  carry  it  from  Chamber 
to  Chamber,  to  be  figned ;  and  if  fo,  then  he  could 
not  fee  it  figned  ;  and  it  will  all  be  well  enough  fure. 
And  if  any  one  part  of  the  Oath  he  fwore  proves 
falfe,  that  is  fufficient  to  maintain  this  VerditS ;  and 
'tis  notorioufly  plain,  it  was  falfe  throughout. 

And  of  this  Matter  he  now  ftands  convidled, 
upon  as  full  and  plain  an  Evidence  as  ever  was  given 
in  any  Cafe  in  the  World ;  and  I  am  forry  to  think 
that  any  Man,  who  is  guilty  of  fuch  an  Offence, 
Ihould  continue  fo  obftinate  and  hardened  in  Villany 
as  he  appears  to  be. 

But  I  think  it  not  amifs  for  me  to  fay  fomething 
upon  this  occafion,  for  the  Satisfadlion  of  fome  that 
hear  me  ;  and  for  an  Example  for  the  future.  The 
Crime  whereof  this  Man  ftands  convidted,  is  cer- 
tainly a  very  heinous  one,  attended  with  fuch  dif- 
mal  Confequences  that  enfued  upon  it,  that  I  think 
no  Man  can  have  a  true  Chriftian  Spirit  in  him,  but 
he  muft  begin  to  melt  with  the  Confideration  of  the 
great  Mifchiefs  his  Perjury  has  brought  upon  him- 
ielf  and  us :  It  has  brought  the  Guilt  of  innocent 
Blood  upon  many ;  to  be  fure  it  hath  on  his  own 
Head,  and  I  pray  God  deliver  all  Men  from  having 
any  hand  in  innocent  Blood. 

And  as  the  Crime  is  great,  fo  it  is  to  be  known, 
that  a  proportionable  Punilhment  of  that  Crime 
can  fcarce  by  our  Law,  as  it  now  ftands,  be  in- 
Aided  upon  him.  But  that  you  may  fee  we  have 
confidered  how  to  punifti  it,  as  fuch  a  Crime  does 
deferve  ;  we  have  confulted  with  all  the  Judges  of 
England,  that  if  the  Law  would  allow  it,  he  might 
have  fuch  a  Judgment  for  this  heinous  Offence,  as 
might  be  proper  to  terrify  all  others  from  commit- 
ting the  like  again.  For  Punifhment  is  not  intended 
only  for  the  fake  of  the  Offender,  to  reward  him 
according  to  his  Deferts  ;  but  it  has  a  Profped  alfo 
of  Example  and  Terror  to  all  others,  that  they 
fhould  take  care  how  they  offend  in  any  fuch  man- 
ner, and  that  is  as  confiderable  a  part  of  the  End  of 
the  Law  as  any  other. 

Gentlemen,  it  is  known,  that  by  the  old  Laws 
of  England  Perjury  was  punifhed  with  Death  •,  it 
grew  a  little  more  moderate  afterwards,  not  to 
make  the  Crime  the  lefs,  but  becaufe  of  the  Danger 
there  might  be  of  Malice  of  fome  revengeful  Per- 
fons,  by  endeavouring  by  Perjury  to  convift  others 
of  Perjury.  But  the  next  Step  was  cutting  out  of 
the  Tongue,  to  ftiew  that  the  Law  in  all  Ages  h^-d 
an  Abhorrency  of  falfe  Oaths,  and  punifhed  that 
impious  Crime  of  Peijury  with  the  moft  terrible 
Punilhments. 

Since  that  time  our  Anceftors  have  yet  been 
more  moderate,  and  have  not  extended  the  Judg- 
ment to  Life  and  Member  ;  but  by  the  unanimous 

Opinion 
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Opinion  of  all  the  ]ndi^t%  oi  JEnglaud,  whom  we 
purpofely  confulced  with  upon  this  Occafion,  it  is 
conceived,  that  by  the  Law,  Crimes  of  this  nature 
are  left  to  be  punifhed  according  to  the  Difcretion 
of  this  Court,  io  far  as  that  the  Judgment  extend 
Bot  to  Life  or  Member. 

And  I  tell  you  this.  Gentlemen,  the  rather,  be- 
caufe  I  obfer>-e  our  Law-Books  are  more  filent  here, 
in  regard  die  Judgments  for  thefe  Offences  are  not 
fo  folerpnly  and  particularly  entered  up,  as  they 
are  in  Cafes  Capital :  But  they  are  left  more  difcre- 
tiona/7  ;  becaufe  that  Crimes  of  this  nature  may  be 
attended  with  particular  Circumftances  either  to  ag- 
gftivate,  or  leflen  the  PuniOiment :  And  therefore 
flie  Punifhment  might  be  diftributed  accordingly. 

And  for  that  reafon.  Gentlemen,  it  is  well 
known  to  us  all,  that  that  was  the  occafion  of  takino- 
J  away  the  Court  of  Star-Cbambcr,  as  the  Preamble 
of  the  Aft  for  taking  it  away  does  manifeft  :  That 
inafmuch  as  the  Authority,  for  the  Correftion  of 
all  Offences  whatfoever,  was  by  the  common  Law 
of  this  Land  originally  fixed  in  the  Court  of  Kin^s- 
Betich  ;  and  the  Proceeding  by  Information  in  the 
Star-Chamher^  when  it  might  be  by  Procefs  in  this 
Court,  was  look'd  upon  as  a  double  way  of  Vexa- 
tion ;  therefore  that  Court  is  aboliJlied,  and  the 
Authority  of  the  Kin^s-Bench  Court  left  entire. 
And  it  is  notorioufly  known,  how  Punilhments,  of 
all  forts  and  kinds,  were  inflifted  by  tlie  Court  of 
Star-Chamher  for  Perjury,  and  fuch  like  Offences, 
while  that  Court  was  up  ;  and  fince  that  time,  in 
Fox's  Cafe  and  others  that  you  have  heard  of,  it'has 
been  according  to  the  Difcretion  of  this  Court, 
punifhed,  as  feverely  as  this  Court  thought  fit,  fo 
as  the  Sentence  did  not  extend  to  Life  or  Member. 

Now  I  thought  it  proper  forme,  not  only  for 
the  fake  of  the  Cafe  now  before  us ;  but  alfo  for 
your  Learning  fake,  to  tell  you,  this  was  the  Re- 
folution  of  all  the  Judges  of  England,  upon  Con- 
fideration  of  the  Precedents,  and  of  all  the  Rules 
of  Law  •,  which  have  been  fully  debated,  and  con- 
fidered  of:  And  this,  I  declare,  is  tlieir  unanimous 
Opinion. 

If  then  this  be  fo,  and  it  is  left  to  the  Difcretion 
of  the  Court  to  inflift  fuch  Punifhment  as  they 
think  ht  ;  far  be  it  from  this  Court  at  ny  time  as 
on  the  one  fide  to  inflift  Punifhment  heavier  than 
the  Crimes  defcrve,  Cno,  we  would  rather  ufe  Com- 
miferation,  than  extraordinary  and  exorbitant  Se- 
venty •,)  fo,  on  the  other  fide,  to  let  go  Crimes  fo 
notorious  and  heinous  as  thefe,  without  the  feverefl 
Mark  that  can,  by  Law,  be  put  upon  them.  When 
aPerfonfliall  be  conviftedof  fuch  a  foul  and  ma- 
licious Perjury,  as  the  Defendant  here  is,  I  think  it 
IS  impoffible  for  this  Court,  as  the  Law  now  (lands, 
to  put  a  Punifhment  upon  him  any  way  propor- 
tionable to  the  Offence,  that  has  drawn  after  it  fo 
many  horrid  and  dreadful  Confequences .-  We  do 
tlierefore  think  fit  to  inflift  an  exemplary  Punifh- 
ment upon  this  villanous  perjur'd  Wretch,  to  terrify 
ethers  for  the  future  ;  which  is  not  my  part  to  pro- 

■       "° a'^''^  '  ."^  ^^""^  '^  •''  "'y  ^'■o^'^ei"  will  tell  you 

Mr  At.  Gen.  My  Lord,  you  will  be  pleafed  to 
remember  there  are  two  Judgments. 

L.  C.  J.  There  are  fo,  we  know  it  very  well 

Mr.  Attorney.  "  ' 

.1,  ^n  i^  ^?-  ^^^^  ^^'^'^  ^'"^s  tried  firff, was  about 
the  Lonfuk  about  the  24th  of  Apnl ;  wedefire  that 
lome  particular  Mark  may  be  fet  upon  that  Day. 

^''Z^^'ty^^^S'^  confulted  a  Utile  together,  and 

^''-  Jujiice  Withins  pronounced  the  Sentence 
tons. 


Mr.  JuH  JFtth^nsntus  Oates,  you  are  convic- 
ted upon  two  Indiftments  for  Perjury  j  J  fliy  for 
Perjury:  I  muft  repeat  the  Word  twice,  becaulb 
you  are  doubly  convifted.  One  of  the  greateft 
Offences,  that  our  Law  has  cognizance  of?  'tis  fo 
in  Its  own  nature  :  But  your  Perjury  has  all  the 
Aggravations  that  can  be  thought  of  to  heighten 
It  If  a  Man  kills  another  witli  his  Sword^  and 
there  be  forethought  Malice  in  the  Cafe,  he  is  to  be 
hang  d  for  it :  But  when  a  Man  fhall  draw  innocent 
Blood  upon  himfelf  by  a  malicious,  premeditated, 
alfe  Oath  there  is  not  only  Blood  in  the  Cafe,  but 
ikewife  Perjury,  corrupt,  malicious  Perjury  •  I 
know  not  how  I  can  fay,  but  that  the  Law  is  de- 
fective that  fuch  a  one  is  not  to  be  han^'d  For  if 
we  confider  thofe  dreadful  Effefts  which  have  fol- 
lowed upon  your  Perjury,  we  muft  conclude  our 
Law  defeftive;  they  are  fuch,  as  no  Chriftian's 
Heart  can  think  of,  without  bleeding  for  that  inno- 
cent Blood  which  was  fhed  by  your  Oath  ;  and 
every  knowing  Man  believes,  and  every  honeft 
Man  grieves  for.  God  be  thanked,  our  Eyes  are 
now  opened  ;  and  indeed  we  mull  have  been  incura- 
bly blind  if  they  had  not  been  opened  firfl  by  the 
Contradiftions^  Improbabilities,  and  Impoffibilities 
in  your  own  Teftimony  -,  but  likewifc  by  the  pofi- 
tive,  plain,  direft  and  full  Proof  of  forty- feven 
WitnefTes  to  one  particular  Point.  Againft  whom 
you  had  not  one  Word  to  objeft,  but  they  were 
Papifts  and  Roman  Catholicks";  which  is  no  Ob- 
jeftionatall:  tho'at  the  fame  time,  it  did  appear, 
that  nine  or  ten  of  them  were  Proteftants  of^  the 
Church  o[ England.  That  was  all  you  had  to  fay  ; 
you  had  not  one  Word  to  juflify  your  felf  from  that 
great  and  heinous  Perjury  you  were  accufed  of.  I 
hope,  1  have  not  been  thought  a  Man  of  ill-nature  ; 
and,  I  confefs,  nothing  has  been  fo  great  a  Reo-rec 
to  me  in  my  Place  and  Station,  as  togivejudcr- 
ment,  and  pronounce  the  Sentence  of  Law  againll 
my  Fellow-Subjefts,  my  Fellow- Creatures  :  But  as 
to  you,  Mr.  Oates,  I  cannot  fay,  my  Fellow- 
Chriflian.  Yet,  in  this  Cafe,  when  I  confider  your 
Offence,  and  the  difmal  Effefts  that  have  fol- 
low d  upon  It,  I  cannot  fay,  I  have  any  Re- 
morfe  in  giving  Judgment  upon  you.  And  there- 
tore  having  told  you  my  Thoughts  fliortly  about 
your  Crime,  and  how  readily  I  pronounce  your 
Sentence  ;  I  fhall  now  declare  the  Judgment  of  the 
Court  upon  you.     And  it  is  this  : 

Firfl,  ne  Court  dses  order  for  a  Fine,  That 
you  pay  a  Thoufand  Marks  upon  each  Indi£l- 
ment. 

Secondly  That  you  he  ftriptof  all  youf  Canoni- 
cal Habits. 

Thirdly,  rhe  Court  does  award,  Th^t  you  Rand 
upon  the  Pillory,  and  in  the  Pillory,  here  be- 
fore Weftminfter-Hall  Gate,  upon  Monday 
fiext^  for  an  Hour's  time,  between  the  Hours  of 
Ten  and  Twelve  ;  with  a  Paper  over  your  Head 
{which  you  muft  firfl  walk  with  round  about  to 
all  the  Courts  in  Weftminfter-Hall)  declaring 
your  Crime.  And  that  is  upon  the  firft  Inditt- 
nient. 

Fourthly,  (On  the  fecond  Indiftmcnt.)  Up-n 
Tuefday,  you  fhall  ft  cmd  upon,  and  in  the  Pil- 
lory, at  the  Royal  Exchange  in  London, 
for  the  fpace  of  an  Hour,  between  the  Hours 
of  Tw.'lve  and  Two  ;  -mth  the  fame  Infcrip- 
Hon.  •'     ^ 
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for  Perjury. 


Ton  fi'M  upon  the  next  Wednefday  bewhipp'dfrom 
Aldgate  to  Newgate. 

Upon  Friday,  you  Jh:!ll  be  whipp'd  from  New- 
gate to  Tyburn,  hj  the  Hands  of  the  Common 
Hangman. 

But,  Mr.  Oates,  we  cannot  but  remember,  there 
were  feveral  particular  Times  you  fwore  falfe  about : 
And  therefore,  as  annual  Commemorations,  that 
it  may  be  known  to  all  People  as  long  as  you 
live,  we  have  taken  fpecial  care  of  you  for  an  an- 
nual Punilhment. 

Upon  the  2^th  of  April  every  Tear,  as  long  as 
you  live-,  you  are  to  Jland  upon  the  Pillory,  and 
in  the  Pillory,  at  Tyhuvn,  juft  oppofte  to  the 
Gallows,  for  the  fpaceof  an  Hour,  between  the 
Hours  of  Ten  and  Twelve. 

Tou  are  fiand  upon,  and  in  the  Pillory,  here  at 
Weftminfter-Hall  Gate,  every  gth  of  Auguft, 
in  every  Year,  fo  long  as  you  live.  And  that  it 
may  be  known  what  we  mean  by  it,  'tis  to  re- 
member, what  he  fwore  about  Mr.  Ireland^ 
being  in  Town  between  the  8  th  and  1 2  th  of 
Augufl. 

Ten  are  to  Jland  upon,  and  in  ^^^  Pillory,  at 
Charing-Croft,  on  the  lothof  Auguft,  every 
Tear,  during  your  Life,  for  an  Hour,  between 
Ten  and  Twelve. 

The  like  over-againfl  the  Temple  Gate,  upon  the  1 1  th. 


\o^ 


And  upon  ihefaondofS'^^ptcmhtr,  {wh'ch  is  another 
notorious  Time,  which  ym  canwd  but  be  rmem- 
ber'dof)  you  are  to  fiand  upon,  and  in  the  Pillo- 
ry, for  the  fparc  of  one  Hour,  between  Twelve 
and  Two,  «/ /^e  Royal  Exchange  :  And  all  this 
you  are  to  do  every  Tear,  during  your  Life  ;  and 
to  be  committed  clofe  Prifner,  as  long  as  you  live. 

This  I  pronounce  to  be  the  Judgment  of  the 
Court  upon  you,  for  your  OJenccs.  And  I  miut 
tell  you  plainly,  if  it  had  been  in  my  power  to  have 
carried  it  further,  I  fhoukl  not  have  been  unwilling 
to  have  given  Judgment  of  Death  upon  you  -,  for  I 
am  fure,  you  deferve  it. 

L.  C.  J.  Mr.  Attorney,  we  will  take  care,  that 
the  Ckrk  Ihall  diftinguifh  the  Judgments  in  the 
Entries.  \Then  the  Prifoner  was  taken  away. 

This  Sentence  was  afterwa-rds  executed  with  great 
Severity  ;  but  immediately  aiVer  the  Revoludon, 
tlife  Houfe  of  Commons  came  to  ft.is  Vote. 

Tuefday  the  1 1  th  of  June,   i6}!r^^ 
Refolv*d,    That  the  Profecution   of  Tkus  O.-it^s 
upon  two  Indiftments  for  Perjury  in  the  Court  of 
Kings-Bench,  was  a  Defign  to  ftifle  the  Prpijh  pio( 
and  that  the  Verdifts  given  thereupon  were  corrupt 
and  the  Judgments  given  thereupon  were  cruel  and' 
illegal. 

There  was  an  Attempt  to  get  this  Jidgmentre- 
vers'd,  but  ftill  continuing  his  Difability  as  a  Witnefs « 
but  this  Attempt  did  not  fucceed,  only  the  IJoufe 
of  Lords  addrefs'd  the  King  to  grant  him  a  Pardon, 
which  was  accordingly  done. 


CXXXIII.  The  Trial  of  the  Lady  Alice  Lisle*,  at 
Winton,  for  High-Treafon,  Auguft  27,  1^89.  i  Jac.II. 


CLofAr.  ^^/^^^LICE  Life,  hold  up  thy 
Hand.  [fVhichflje  did.]  Thou 
ftandeft  here  indifted  by  the 
Name  of  Alice  Life,  of  the 
Parifli  of  Ellingbam,  in  the 
County  of  Soiitham[ton,  Widow  •,  for  that  thou,  as 
a  falfe  Traitor  againft  the  moft  illuftrious  and  moft 
excellent  Prince,  Ja?nes  the  Second,  by  the  Grace 
of  God,  of  England,  Scotland,  France,  and  Ireland 
King,  thy  fupreme  and  natural  Lord,  the  Fear  of 
God  in  thy  Heart  not  having,  nor  weighing  the 
Duty  of  thy  All  giance  -,  but  being  moved  and  fedu- 
ced  by  thelnftigation  of  theD;vil,  the  Love  and  true, 
du-;  -1  natural  Obidisnce,  whi'ch  a  true  and  fliithful 
S>  jjedl  of  our  faid  Lord  the  King,  towar.'s  him 
our  faid  Lord  th.  King,  fliould,  and  of  right  ought 
to  bear,  wholly  wic,-;.lrawing,  and  with  all  thy  might 
intending  the  Peace  and  common  Tranquillity 
of  this  Kingdom  of  England  to  diftui'b,  and  War 
and  Rebellion  againft  our  laid  Lord  the  King, 
within  this  Kingdom  of  England  to  ftir  up  and 
move,  and  the  Government  of  our  faiil  Lord  the 
King,  within  this  Kingdom  of  England  to  fubvert, 


and  our  faid  Lord  the  King  from  the  Title,  Ho- 
nour, and  Regal  Name  of  the  Imperial  Crown  of 
this  his  Kingdom  of  England  to  depofe,  caft  down, 
and  deprive,  and  our  faid  Sovereign  Lord  the  King 
to  Death  and  final  Deftruftion  to  bring  and  put, 
the  2Sth  Day  oijuly,  in  the  firft  Year  of  the  Reign 
of  our  faid  Sovereign  Lord  James  the  Second,  by 
the  Grace  of  God  of  England,  Scotland,  France, 
and  Ireland  King,  Defender  of  the  Faitlv  tfr.  at 
the  Parifh  of  Ellingh  im  aforefaid,  in  the  County  a- 
forefaid,  well  knowing  one  John  Hicis,  of  Kein- 
fham  in  the  County  of  Somerfet,  Clerk,  to  be  a  falfe 
Traitor,  and  as  a  talfe  Traitor  trairoroufly  to  have 
confpired  and  imagined  the  DeatH  and  Deftruftion 
of  our  faid  Lord  the  King,  apd  War,  Rebellion 
and  Infurredion  againft  our  laid  Lord  the  King, 
within  this  Kingdom  of  EngLmd  trairoroufly  to  have 
levied  and  raifed :  Thou  u^e  laid  Alice  Life  after- 
wards, to  wit,  the  fame  28  th  Day  of  July  in  the 
firft  Year  of  the  Reign  of  our  Hiid  Sovereign  Lord 
the  King  that  now  is,  at  the  Parilh  ot  Ellingbam  a- 
forelaid,  in  the  County  aforefaid,  the  faid  John 
Hicks  in  thy  Dwelling-Houfe,  fituate  at  the  Parini 

afore- 


*Surn.  Hift.  of  his  own  Times,  Vol.l.  p.  649.  Sfje  teas  the  Widow  «/John  Lifle,  vho  wtts  Lord  Frcjldent  of  the  HighCoitrt  cf 
Juftice,  in  the  time  of  Oliver  Ci  cm  well,  one  of  the  Lords  Cumrmpf.oners  for  the  Cttf.ch  of  the  Great  Seal,  and  had  trcen  one  of  King 
Charles  the  Firft's  Judges  i  but  his  Lady  ssias  zery  averfe  to  it. 

Vol.  IV.  /  /       J  p 


io6        133.  77;^  Trial  of  the  Lady  Alice  Lifle,     1  Jac.  H 


jiforefaid  in  the  County  aforefaid,_  fecretly,  wicked- 
ly and  traitoroufly  didft  entertain,  conceal,  com- 
fort, uphold  and  maintain  ;  and  that  thou  the  faid 
Alice  Up  then  and  there,  for  the  comforting,  up- 
holding and  maintaining  of  the  aforefiiid  John  Hicks, 
Meat  and  Drink  unto  the  faid  John  Hicks  then  and 
there  malicioufly  and  traitoroufly  didft  give  and  de- 
liver, and  caufe  to  be  given  and  delivered,  againft 
the  Duty  of  thy  Allegiance,  againft  the  Peace  of 
our  Sovereign  Lord  the  King  that  now  is,  his  Crown 
and  Dignity,  and  againft  the  Form  of  the  Statute 
in  that  Cafe  made  and  provided.  How  fayeft  thou, 
Alice  Li/Ie,  art  thou  Guilty  of  the  High-Treafon 
contained  in  this  Indidlmeiit,  or  not  Guilty? 
•  Lip.  Not  Guilty.  . 

CI.  of  Jr.  Culprit,  by  whom  wile  thou  be  tried.-' 
'■Lijlc.  By  God  and  my  Councry, 
''C/.  of  Ar.  God  fend  thee  a  good  Deliverance. 
'Then  Proclamation  '^as  7nade  for  the  Jurors  imya- 
nel'd   to  try  f'is  IJfue  between  our  Sovereign  Lord 
the  King,  -^"^  ^^^  Prifoner  at  the  Bar,  to  appear. 
And  the  Prifoner  defiring,  by  reafon  of  her  Age 
and  Infirmities  {being   thick  of  hearing)  feme 
priends  of  her's  might  be  allow'' d  to  /land  by  her, 
and  inform,  her  of  what  pafs'd  in  the  Court ;  one 
Matthew  Brown  was  named,  and  allow' d  of  by 
1.^^fhe  Court  to  give  her  all  Affiflance  thai  he  could  in 
_-,  that   matter.     Then  the  Names  of  the  Jurors 
^i.   were  caWd  over,  and  the  Appearance  recorded : 
,'-     And  it  being  a  Caufe  of  great  Expectation  and 
Moment,  the  Lord  Chief  Juftice  ordered  the 
Sheriff  to  take  care,  that  a  very  fubjianiial  Jury 
.!,  jhouldpe  returned,  of  the  beft  ^tality  in  the  County. 

Then  Proclamation  for  Information  and  Evidence 
was  hiade  in  ufual  tnanner,  and  the  Prifoner  was 
-  ■    bid  to  look  to  her  Challenges,  and  the  Jury   was 
o^  fwoi'n  in  this  Order. 


Sworn. 

Gabriel  JVbiftler,  Efq; 
Henry  Dawley,  Efq; 
Francis  Mor ley,  Efq; 
Frantis  Pawlelt,  Efq; 
Richard  Godfrey,  Efq; 
Tboma'i  Dowfe,  Efq; 
Dutton  Gifford,  Efq; 


Challenged, 

Robert  Barton, 
Godfon  Penton, 
IVilliam  Taylor, 
Thomas  J'Favell, 
Anthony  Talden. 

Sworn. 
John  Cager. 

Challenged. 
Robert  Forder, 

Thomas  Lloyd, 
Thomas  -     -  — 
Philip  Rudsby. 

Sworn. 

Matthew  Webber, 
Challengel 
Lawrence  Kerby,  j  Challenged. 

John  Fletcher,  George  Prince, 

William  Clarke,  Stephen  Steele, 

John  Haily,  Thomas  Merrot. 

Richard  Sutton, 

Richard  Snatt,  Sworn. 

Robert  Burgefs.  \  John  Fielder. 

So  the  Twelve  Sworn  were  thefe : 


Sworn. 
Thomas  Cro^, 
Richard  Suatt, 


Gabriel  Whiftler, 
Henry  Dawley, 
Francis  Morley, 
Francis  Paiilett, 
Richard  Godfrey, 
Thomas  Dowfe, 


■)  VDutton  Gifford, 

I  John  Cagcr, 

J        •  Thomas  Crop, 
>J"r  "S  Richard  Suatt, 
I  _  I  Matthew  Webber, 

J         .VJohn  Fielder. 


CI.  of  Ar.  Alice  Life,  hold  up  thy  Hand  :  You 
Gentlemen  of  the  Jury  that  are  fworn,  look  upon 
the  Prifoner  and  hearken  to  her  Charge  :  She  ftands 
indifted  by  the  Name  of  Alice  Life,  i^'c.  Upon 
this  Indidment  fhe  hath  been  arraigned ,  and  upon 
that  Arraignment  fhe  has  pleaded  thereunto^  Not 
Guilty  ;  and  for  her  Trial  has  put  her  felf  upon  God 
and  the  Country,  which  Country  you  are  :  Your 
Charge  is  to  inquire,  whether  fhe  be  Guilty  of  the 
High-Treafon  whereof  fhe  is  indidled  in  manner 
and  form  as  fhe  ftands  indifted,  or  Not  Guilty :  If 
you  find  her  Guilty,  you  are  to  enquire  what  Goods 
or  Chattels,  Lands  or  Tenements  fhe  had  at  the  time 
of  the  High-Treafon  committed,  or  at  any  time 
fince  :  If  you  find  her  Not  Guilty,  you  are  to  enquire 
whether  fhe  did  fly  for  it ;  if  you  find  that  fhe  did 
fly  for  it,  you  are  to  enquire  what  Goods  or  Chattels 
fhe  had  at  the  time  of  the  Flight,  as  if  you  had 
found  her  Guilty.  If  you  find  her  Not  Guilty,  nor 
that  fhe  did  fly  for  it,  you  are  to  fay  fo,  and  no 
more,  and  hear  your  Evidence. 

Mr.  Mundy.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  that  are  fworn.  This  is  an  Indid- 
ment  of  High-Treafon  againft  Alice  LiJle,  the  Pri- 
foner at  the  Bar ;  and  the  Indiftment  fets  forth,  that 
fhe,  as  a  falfe  Traitor  againft  our  Sovereign  Lord 
King  James  the  Second,  her  fupreme  and  natural 
Lord,  not  having  the  Fear  of  God  in  her  Heart, 
nor  regarding  the  Duty  of  her  Allegiance,  but  be- 
ing moved  and  feduced  by  the  Inlligation  of  the 
Devil,  and  withdrawing  the  Love  and  true  Obe- 
dience which  fhe  owed  to  him  as  her  Sovereign,  and. 
intending,  as  well  as  in  her  lay,  todifturb  the  Peace 
of  the  Kingdom,  and  to  depofe  the  King  and  put 
him  to  death,  the  28th  day  of  July,  in  the  firlt 
Year  of  this  King,  well  knowing  one  John  Hicksy 
late  of  Keinjham  in  the  County  of  Somerfet,  CIerk» 
to  be  a  falfe  Traitor,  and  to  have  raifed  War  and 
Rebellion  againft  the  King,  fhe  did  then  at  EllinghatK 
in  this  County,  in  her  Dwelling-Houfe  traitoroufly 
entertain,  conceal  and  comfort  the  faid  John  Hicksy 
and  for  his  maintenance  and  comfort  then  gave  him 
Meat  and  Drink.  This  is  laid  to  be  againft  the 
Duty  of  her  Allegiance,  againft  the  Peace  of  the 
King,  his  Crown  and  Dignity,  and  againft  the 
Form  of  the  Statute  in  that  Cafe  made  and  provided: 
To  this  fhe  has  pleaded  Not  Guilty  ;  if  we  prove 
this  Faft,  you  muft  find  her  Guilty. 

Mr.  Pollexfen.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury,  I  am  of  Counfel  in 
this  Cafe  for  the  King.     The  Prifoner  that  ftands 
now  at  the  Bar,  Alice  Lifle,   is  the  Widow  of  one 
Lifle,  who  was  in  his  Life-time  fufficiently  known : 
The  Perfon  mentioned    in   the  Indidment  to  be 
entertained  and  concealed  by  her,  John  Hicks,  is  a 
Conventicle-Preacher,  and  one,  that  for  bringing 
the  traitorous  Purpofes  intended  in  this  late  horrid 
Rebellion  to  efFeft,  was  one  of  the  greateft  and 
moft   aftive  Inftruments :  for  he  was  perfonally  in 
this  Rebellion,  and  did  perfuade  and  exhort  fome 
loyal  Perfons,  that  happened  to  have  the  Misfor- 
tune of  being  taken  Prifoners  by  that  rebellious 
Crew,   to  quit  their  Duty  and   Allegiance  to  the 
King  their  Sovereign  Lord,  and  become  Partakers 
with  them  and  the  reft  of  his  traitorous  Accompli- 
ces,  in   taking    Arms  under  their    f.dfe  pretended 
Prince.      This,  my  Lord,  we    fliall  prove  to  you 
by  plain,  evident  and  undeniable  Tefl:imony  of  thole 
very  Perfons  whom  this  Seducer  thus  applied  him- 
felf  to.     Gentlemen,  after  it  pleafed  God,  by  his 
Blefling  on  the  vidorious  Arms  of  the  King,  that 
the  Rcbi-L  were  defeated,  their  pretended  Prince 
3  and 
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and  Head,  with  fome  of  the  chief  of  his  Accom- 
plices, were  taken  Priibners,  and  that  in  a  place 
near  the  Houfe  where  the  Prifoner  lived,  when  all 
the  Country  was  full  of  hurry  in  purfuic  after  tliofe 
wicked  Rebels,  thus,  by  God's  BlefTing  and 
Providence,  diffipated,  andforc'd,  like  Vagabonds, 
to  flciilk  up  and  down  :  then  does  this  Hicks,  having 
got  from  the  Battle  as  far  ■j.sfVarminJlt'r  in  the  next 
County,  fend  a  Meflengcr,  one.  Dunne,  to  the  Pri- 
foner's  Houfe,  to  defire  her  and  requeft  her,  that 
ihe  would  receive  and  harbour  him  and  his  Friend, 
(who  that  was,  will  appear  by  and  by.)  Mrs.  Lijlr;  re- 
turns an  Anfwer  by  the  Meflenger,  that  fhe  would 
receive  him,  but  does  withal  give  particular  Direc- 
tion, that  the  time  when  they  did  come  fliould  be 
lati.'  in  tlie  Evening.  Accordingly  he  comes  in  the 
beginningof  the  Night,  at  lO  of  the  Clock,  booted 
and  fpurred,  and  brings  with  him  another  Arch- 
Rebel,  one  NeUborp,  that  ftands  outlaw'd  for  a 
moll  black  and  horrid  Treafon.  When  they  come 
to  the  Prifoner's  Houfe,  they  turn  their  Horfes 
loofe  at  the  Gate  ;  for  the  Danger  was  fo  great,  and 
their  Apprehenfions  of  being  taken  fo  urgent  upon 
them  to  conceal  and  fhift  for  themfelves,  that  they 
thought  it  convenient  to  let  their  Horfes  go  where 
they  would.  When  they  came  there,  the  Meflen- 
ger, as  we  fhall  prove  by  himfelf,  was  convey'd  a- 
way  to  a  Chamber  ;  but  Mrs.  Lijle  caufcs  Meat  and 
Drink  to  be  fet  before  Mr.  Hicks  and  Nelthorp,  and 
they  fupped  with  her,  and  afterwards  they  were 
lodg'd  by  her  particular  Order  and  Dirediion,  The 
next  Morning  Colonel  Penruddock,  who  had  fome 
intimation,  in  his  fearch  after  the  Rebels,  that  fome 
Perfons  lay  conceal'd  in  Mrs.  Z-//Z/s  Houfe,  comes 
thither,  and  tells  her,  after  he  had  befet  the  Houfe, 
Madam,  you  have  Rebels  in  your  Houfe,  I  come  to 
feize  them,  fray  deliver  them  up.  She  denied  that 
fhe  had  any  in  her  Houfe  ;  but  upon  Search,  Hicks, 
and  Nelthorp,  and  that  other  Fellow,  the  Meflen- 
ger, were  all  found  there,  and  fhe  thereupon  fecured 
with  them.  The  Method  wherein  we  fhall  give  our 
Evidence,  will  be  this  ■,  we  fliall  firfl;  begin  with  this 
piece  of  Evidence,  that  we  fhall  prove,  t\\d.i  Hicks 
was  aftually  in  the  Army,  and  in  the  Rebellion  ; 
and  then  we  fhall  prove  the  feveral  fubfequent  Fadls 
as  have  been  opened.  We  defire  Mr.  Pope,  Mr. 
Filzherbert,  and  Mr.  'Taylor  may  be  fworn. 

Lifle.  My  Lord,  as  for  what  is  laid  concerning 
the  Rebellion,  I  can  aflijre  you,  I  abhorr'd  that  Re- 
bellion as  much  as  any  Woman  in  the  world 

Lord  7ef-  ^'  ^'  ^'  ^°°^  y°"'  ^^^-  Lifl'^,  becaufe 
ferieu  "^^  "^^^  obfetve  the  common  and  ufual 
Methods  of  Trial  in  your  Cafe,  as  well  as 
others,  I  muft  interrupt  you  now :  You  fhall  be 
fully  heard  when  it  comes  to  your  turn  to  make 
your  Defence,  but  any  thing  you  fay  now  beforehand 
is  altogether  irregular  and  improper.  You,  it  may 
be,  are  ignorant  of  the  Forms  of  Law,  therefore  I 
would  inform  you  :  You  are  firfl:  to  hear  what  your 
Accufation  is  •,  you  fliall  afk  any  Queftions  of  the 
Witnefles  that  you  will, after  the  King'sCounfel  have 
examin'd  them,  as  they  go  along  -,  and  when  all 
their  Teftimony  is  delivered,  you  ihall  be  heard  to 
make  your  own  Defence,  and  have  full  fcope  and 
liberty  to  inlarge  upon  it  as  long  as  you  can  :  it  is 
a  bufinefs  that  concerns  you  in  point  of  Life  and 
Dtrath  ;  all  that  you  have  or  can  value  in  the  World 
lies  at  flake,  and  God  forbid  that  you  fliould  be 
hindcr'd,  either  in  time  or  any  thing  elfe,  where- 
by you  may  defend  yourfelf -,  but  at  prefcnt  it  is  not 
your  turn  to  fpeak,   for  the  P'orms  of  Law  require 
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your  Accufers  firfl:  to  be  heard  -,  and  it  isabfolutcly 
requifite,  that  the  ufual  Forms  and  Methods  of 
Law  be  inviolably  obferv'd,  and  be  fare  it  does  the 
Prifoner  no  injury  that  the  Law  is  kept  fo  ft:rictly 
to  ;  and  we  have  that  Charity,  as  well  as  JjHice, 
that  it  becomes,  and  is  not  below  all  Courts  to  have 
for  Perfons  in  your  Condition  ;  and  we  are  obliged 
to  take  care,  that  you  fuffer  no  Detriment  or  Inju- 
ry by  any  illegal  or  irregular  Proceedings.  For 
tho'  we  fit  here  as  Judges  over  you  by  Audiority 
from  the  King,  yet  we  are  accountable,  not  only  to 
him,  but  to  the  King  of  Kings,  the  great  Judge 
of  Heaven  and  Earth  ;  and  therefore  are  obliged, 
both  by  our  Oaths,  and  upon  our  Confcienccs,  to 
do  you  Juftice,  and  by  the  Grace  of  God  we  fliall 
do  it,  you  may  depend  upon  it.  And  as  to  what 
you  fay  concerning  your  felf,  I  pray  God  with  all 
my  heart  you  may  be  innocent.  Pray  call  your 
Witneflis. 

Mr.  Pollexfen.  Swear  Mr.  Pope,  Mr.  Fitzhcrbert, 
and  Mr.  Taylor.  [m^ich  was  done. 

L.C.J,  Who  do  you  begin  with .''      ^ 

Mr.  Pollexfen.  Mr.  Pope,  pray  will  you  tell  my 
Lord  and  the  Jury  what  you  know  concerning  this 
Hicks:  Pray  tell  your  whole  Knowledge. 

Mr.  Pope.  My  Lord,  I  had  the  misfortune  to  be 
taken  Prifoner  by  Monmouth\  Army,  going  about 
fome  Bufinefs  of  my  own  ;  and  after  I  had  been  ta- 
ken fome  few  days,  we  happened  to  be  brought  to 
Keiufljam,  and  we  were  put  into  Sir  Thomas  Bndyes^s 
Stables,  and  kept  under  a  Guard  there.  Whilft  we 
were  there,  I  did  fee  that  Gentleman  that  goes  by 
the  Name  of  Mr.  Hicks,  who  is  now  in  Salisbury 
Goal,  and  there  I  faw  him  yefterday  ;  he  came  and 
afked  for  the  Prifoners,  which  were  about  four  or 
five  in  number,  and  he  aflced  them  how  they  did  ? 
They  made  him  little  reply.  Then  he  defired  to 
know  how  we  were  dealt  with,  whether  we  were 
kindly  ufed,  or  no  ?  I  replied,  no,  for  we  had  had 
but  a  piece  of  Bread  thefe  two  Days.  He  made 
me  anfwer,  that  he  was  lorry  for  that,  for  it 
was  otherwife  intended.  And  there  was  with  him 
another  Gentleman  that  was  called  the  King's  Chap- 
lain, that  is,  the  Duke  of  Monmouth's  ;  and  after- 
wards he  pretended  he  would  do  us  a  Kindnefs  in 
fpeaking  to  the  King  (as  he  called  him)  for  us.  He 
talked  with  us  fome  little  time,  and  by  and  by  he 
began  to  afl<  us  what  was  the  reafon  that  we  were 
there  ?  We  told  him  we  were  taken  Prifoners ;  upon 
which,  faith  he,  this  King  (meaning,  as  I  fuppofe, 
the  late  Duke  of  M>«?KWf//.')  is  a  good  King  and  a 
Proteftant  -,  and  a  great  deal  to  that  purpofc,  with 
fome  refledling  Words  on  the  Government,  and  up- 
on the  Perfon  of  the  King:  and  he  told  ns,  he  won- 
dered what  we  had  to  fay  for  our  feives,  being  Pro- 
teftants,  that  we  did  what  we  did  in  Serving  a  Po- 
pifli  Prince,  and  not  obeying  a  Proteftant  one. 
This  is  the  Subftance  of  what  I  have  to  lay  upon 
this  matter. 

L.  C.  J.  Tho'  you  were  ple^fed  to  phrafe  it.  Sir, 
in  the  beginning  of  your  Teitimony,  a  Misfortune 
that  you  were  taken  Prifoner  by  the  Rebels  ;  jret, 
I  fuppofe,  you  could  not  be  without  the  Confola- 
tionofagood  Confciepce,  tliat  you  fuffered  in  the 
way  ot  doing  your  Duty. 

Mr.  Pope.  My  Lord,  I  am  very  well  fatisfied  I 
did  fuft'er  in  a  good  Caule. 

L.  C.  J.  There  is  one  piece  of  happinefs  in  it  j 
that  by  that  means  you  are  able  to  give  this  Tefti- 
mony this  day,  and  do  the  King  this  piece  of  Ser- 
vice.    But  pray  Sir,  let  me  afk  you  this  Qiieftion  : 
P  2  Are 
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L.  C.  J.  Did  you  fee  him  afterwards  ? 
Mr.  "Taylor.  Yes,  my  Lord 


Are  you  fare  the  M^lti  you  faw  yefterday  at  Salisbury  ^ 
is  the  fame  Man  that  you  fpoke  with  at  Kdnjham, 
that  croes  by  the  Name  of  jflicks  ? 

Mr.  Pope.  Yes,  my  Lord  ;  and  when  I  was  there 
yefterday  with  him,  I  aflced  him  whether  lie  knew 
ine;  and  told  him,  faid  I,  you  may  well  remember 
you  faw  me  2xKemJham.  Saich  he,  I  do  not  remem- 
ber that  ever  I  faw  your  Face  before.  Said  I,  you 
remember  Sir  Thomas  Bridges'^  Stables  there  ?  Said 
he,  I  remember  I  did  fee  fome  Prifoners.  Saidl, 
wa's  not  it  there  you  faw  me,  and  had  fuch  a  Dii- 
courfe  with  me  ?  He  feemed  to  deny  it,  but  I  told 
him,  a  Man  of  your  Coat  fhould  not  tell  Untruths, 
you' cannot  but  remember  you  law  me  there.  Saith 
he  I  will  recoiled  my  Memory  if  I  can  >  and  he 
afterwards  fent  to  the  George  m  Salisbury  forme, 
and  then  he  told  me,  he  did  recolleft  that  he  fxw 
and  talked  with  fuch  a  Ferfon  there. 

Mr  Rumfey.  Sir,  Iwouldaftcyou  this  one  Que- 
ftion-,  did  youi'eehimin  the  Army  about  the  time 

of  the  Fighf  •'' 

Mr.  Po^e.  I  think  I  faw  him  about  a  day  or  two 

before.  ,  ,^^  , 

£.  C.  7-  Had  he  any  Weapon  on  ? 
Mr.  Pope.  I  think  not,  my  Lord. 
Mr.  PoUexfen.  Our  next  Witnei's  is  Mr.  Fitzber- 
hert.   '  Pray,  Sir,  will  you  give  an  account  to  my 
Lord  and  the  Jury,  what  you  know  of  this  Hicks. 

Mr.  Filzherbert.  My  Lord,  during  the  time  that 
I  was  a  Prifoner  with  this  Gentleman  at  Keinjbam, 
the  ^Sth  ot  June,  I  faw  this  Man,  John  Hicks, 
who  held  a  Difcourfe  with  Mr.  Pope  near  an  Hour's 
time,  difparaging  the  Government  and  his  Majefty, 
and  extolling  the  Duke  of  Monmouth,  what  a  brave 
Prince,  and  how  good  a  Proteftant  he  was. 
L.  C.  7.  Then  he  was  among  them,  was  he  ? 
Mr.  Etzherlert.  Yes,  my  Lord,  he  was,  and  I 
faw  him'  yefterday  at  Salisbury. 

L.  C.  J.  Is  that  the  fame  Man  that  you  faw  in 
Monmouth's  Army  ? 

Mr.  Fitzherbert.  Yes,  he  owns  himfelf  to  be  the 
fame  Man. 

Mr.  Pollexfen.  How  often  did  you  fee  him  there 
befides  that  time  when  he  difcourfed  with  Mr, 
Pope?  . 

Mr.  Fitzherbert.  I  faw  him  fometimesout  ot  the 
Town,  but  I  never  difcourfed  him. 

L.  C.  J.  Did  you  fee  him  there  before  or  after 
that  Difcourfe  ? 

Mr.  Fitzherbert.  It  was  after. 
L.  C.  J.  Would  the  Prifoner  a(k  thisWitnefs, 
or  the  other,  any  Queftions  ? 
Lifle.  No,  my  Lord. 

Mr.  Pollexfen.  Then,  Mr.  Taylor,  what  fay  you 
to  the  matter  f 

Mr.  Taylor.  My  Lord,  I  faw  him  at  the  fame 
time  that  thefe  Gentlemen  fpeak  of,  at  Sir  Thomas 
Bridges'^  at  Keinjbam. 
Mr.  Pollexfen.  Were  you  a  Prifoner  there,  Sir  ? 
Mx.  Taylor.  Yes,  I  was. 

Mr.  Pollexfen.  What  Place  was  it  you  faw  him 
ih? 

Mr.  Taylor.  It  was  in  the  Stables  the  firft  time 
that  I  faw  him. 

L.  C.  J.  What  Difcourfe  had  you  with  him  ? 
What  did  he  fay  to  you  ? 

Mr.  Taylor.  He  laid,  he  wonder'd  at  us,  that  we 
fhould  take  up  Arms  againft  fo  good  a  Prince,  and 
a  Proteftant,  as  the  Duke  of  Monmouth,  and  againft 
the  Proteftant  Religion,  and  hold  up  with  Popery  : 
Saith  he,  Tork  is  but  a  Papift  •,  and  a  great  many 
fuch  Words. 


but  I  cannot  tell 
particularly  the  Time  and  Place  j  up  and  down  the 
Army. 

L.  C.  J.  Did  you  fee  him  at  Salisbury  ? 
Mr.  Taylor.  Yes. 
L.  C.  J.  Is  that  the  fame  Man  ? 
Mr.  Taylor.  Yes,  it  is. 

Mr.  Pollexfen.    Next,    my    Lord,    we  come  to 
prove  the  Meflage  and  Correfpondence  between  this 
fame  Hicks,  and  the  Prifoner  Mrs.  LiJIe. 
Mr.  Jennings.  Swear  Mr.  James  Dunne. 

[JFhich  was  done. 
Mr.  Pollexfen.  If  your  Lordfhip  pleafe  to  obferve, 
the  Times  will  fill  out  to  be  very  material  in  this 
Cafe  :  The  Battle  at  King's-Edgfnore  was  the  6th  of 
July  ;  three  or  four  days  after,  was  the  taking  of 
Monmouth,  and  my  Lord  Grey  at  Ringwood  ;  upon 
the  26th  of  July,  ten  or  twelve  days  after  the  ta- 
king of  Mojimouth,  was  this  Mcfilige  lent  by  Dunne 
to  Mrs.  LiJle  :  fo  we  call  Dunne  to  prove  what 
Meflage  he  carried  upon  the  26th,  and  what  An- 
fwer  was  return'd  ;  he  will  tell  you,  that  Tuefda^ 
was  the  time  appointed  for  them  to  come,  in  the 
Night,  and  all  the  other  Circumftances.  But  with- 
al, I  muft  acquaint  your  Lordlliip,  that  this  Fel- 
low, Dunne,  is  a  very  unwilling  Witnefs  ;  and 
therefore,  with  fubmiflion  to  your  Lordlhip,  we  do 
humbly  defire  your  Lordfliip>  would  pleafe  to  exa- 
mine him  a  little  the  more  ftriftly. 

L.C.J.  You  fay  well;  Hark  you.  Friend,  I 
would  take  notice  of  fomething  to  you  by  the  way, 
and  you  would  do  well  to  mind  what  I  fay  to  you. 
According  astheCounfel  that  are  here  for  the  King 
feem  to  infinuate,  you  were  employ'd  as  a  Meflen- 
ger  between  thefe  Perfons  -,  one  whereof  has  already 
been  proved  a  notorious  Rebel ,  and  the  other  is  the 
Prifoner  at  the  Bar,  and  your  Errand  was  to  pro- 
cure a  Reception  at  her  Houfe  for  him. 
Dunne.  My  Lord,  Ididfo. 
L.  C.  J,  Very  well.  Now  mark  what  I  fay  to 
you.  Friend :    I  would  not  by  any  means  in  the 


world  endeavour  to  fright  you  into  any  thing,  or 
any  ways  tempt  you  to  tell  an  Untruth,  but  pro- 
voke you  to  tell  the   Truth,    and  nothing  but  the 
Truth,  that  is  the  Bufinefs  we  gome  about  here. 
Know,  Friend,  there  is  no  Religion  that  any  man 
can  pretend  to,  can  give  a  countenance  to  Lying,  or 
can  difpenfe  with  telling  the  Truth :  Thou  haft  a 
precious  immortal  Soul,  and  there  is  nothing  in  the 
World  equal  to  it  in  value  :  There  is  no  relation  to 
thy  Miftrefs,   if  Ihe  be   fo  ;  no  relation   to  thy 
Friend ;    nay,  to  thy  Father  or  thy  Child  -,  nay, 
not  all  the  temporal  Relations  in  the  world,  can  be 
equal  to  thy  precious  immortal  Soul.    Confider  that 
the  great  God  of  Heaven  and  Earth,  before  whofe 
Tribunal  thou,    and  we,    and  all  Perfons  are  to 
ftand  at  the  laft  Day,  will  call  thee  to  an  account  for 
thy  refcinding  his  Truth,  and  take  vengeance  of 
thee  for  every  Falfhood  thou  telleft.     I  charge  thee 
therefore,  as  thou  wilt  anfwer  it  to  the  great  God, 
the  Judge  of  all  the  Earth,  that  thou  do  not  dare  to 
waver  one  tittle  from  the  Truth,  upon  any  account 
or  pretence  whatfoever  :  For  tho'  it  were  to  fave 
thy  Life,  yet  the  value  of  thy  precious  and  immor- 
tal Soul  is  much  greater,  than  that  thou  fhould'lt 
forfeit  it  for  the  fiving  of  any  tlie  moft  precious  out- 
ward Bk'fiing  thou  doft  enjoy  ;  for  that  God  of 
Heaven  may  juftly  ftrikc  thee  into  eternal  Flames, 
and  make   thee  drop  into   the  bottomlcfs  Lake  of 
Fire  and  Brimftone,    if  tliou  offer  to  deviate  the 
leaft  from  the  Truth,  and   nothing  but  the  Truth. 
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According  to  the  Comm.ind  of  that  Oath  that  thou 
liaft  taken,  tell  us  who  cmploy'd  you,  when  you 
were  employ'd,  and  where  ;  who  caus'd  you  to  go 
on  this  Meffage,  and  what  the  Melliige  was.  For 
I  tell  thee  God  is  not  to  be  mock'd,  and  thou  can'ft 
not  deceive  him,  tho'  thou  may'ft  us.  But  I  afiTure 
you,  if  I  catch  you  prevaricating  in  any  the  leaft 
tittle  (and  perhaps  I  know  more  than  you  think  I 
do  ;  no,  none  of  your  Saints  can  five  your  Soul, 
nor  Ihall  they  lave  your  Body  neither)  I  will  be 
fure  to  punifh  every  variation  from  the  Truth  that 
you  are  guilty  of  Now  come  and  tell  us  how  you 
came  to  be  employ'd  upon  fuch  a  MefTage,  what 
your  Errand  was,  and  what  was  the  IfTue  and  Refult 
of  it. 

Dunne.  My  Lord,  there  came  a  Man  to  my 
Houfe,  and  defired  me  to  go  of  a  MelTage  to  my 
Lady  Lijle's. 

L.  C.  y.  Prithee  tell  me  when  it  was,  and  what 
Hour  of  the  Day  ? 

Dunne.  What,  when  the  Man  came  to  my 
Houfe  ? 

L.C.y.  Yes, 

Dunne.  That  I  will,  my  Lord. 

L.  C.  J,  Be  fure  you  do,  and  do  not  fpeak  one 
word,  but  what  is  true,  and  let  the  Truth  come 
out  o'  God's  Name. 

Dunne.  It  was  Friday  Night. 

L.  C.  J.  What  Day  of  the  Month  was  it  ? 

Dunne.  Truly,  my  Lord,  I  cannot  exadly  tell 
that. 

L.  C.  y.  Was  it  after  the  Fight  at  iPFepnt   or 
before  ? 
.  Dunne.  It  was  after  the  Battle,  my  Lord. 

L.  C.  y.  How  many  Days  after  was  it  ? 

Dunne.  I  cannot  exadtly  tell. 

L.  C.  y.  Was  it  the  Friday  Seven-night  after  the 
Fight  ? 

Dunne.  No,  it  was  not. 

L.  C.  y.  What  was  defired  of  thee  at  that  time  ? 

Dunne.  He  defired  me  to  go  of  a  MefTage  to  my 
Lady  Lijle's. 

L.  C.  y.  Doft  thou  know  what  Man  it  was 
that  came  to  thee,  and  defired  thee  to  go  on  this 
MelTage  ? 

Dunne.  My  Lord,  I  can  tell  what  manner  of 
Man  he  was. 

L.  C.  y.  Give  me  a  Defcriptfon  of  the  Man. 

Dunne.  He  was  a  Ihort,  black  Man. 

L.  C.  y.  You  fay  he  was  a  fhort  Man. 

Dunne.   Yes,  he  was  fo,  my  Lord. 

L.  C.  y.  Was  he  a  fwarthy,  or  a  ruddy  com- 
pleftioned  Man  ? 

Dunne.  He  was  not  ruddy,  but  fwarthy. 

L.  C.  y.  And  what  did  he  fay  to  thee  ? 

Dunne.  He  defired  me  to  go  to  my  Lady  Lijle's 
for  him,  for  one  Mr.  Hicks ;  and  I  went  accor- 
dingly. 

L.  C.  y.  What  were  you  to  fay  when  you  came 
there  ? 

Mr.  Pollexfen.  What  Reward  were  you  to  have  ? 

Dunne.  That  Man  that  came  to  me,  promis'd 
me  that  I  fliould  be  well  rewarded  for  my  pains. 

L.  C.  y.  Where  do  you  live  ?  (by  the  way.) 

Dunne.  In  Warminjler  Parifh. 

L.  C.  y-j.  How  far  is  it  from  my  Lady  Lijle's  ? 

Dunne.  Six  and  twenty  Miles,  or  thereabouts  ? 

L.  C.  y.  You  did  go,  you  fay.     When  ? 

Dunne.  Upon  the  Saturday. 

L.C.y.  Well,  we  are  got  thus  far;  you  went  to 
my  Lady  Lijle's  upon  the  Saturday,  and  from  one 
Mr.  Hicks :  What  was  your  Errand  ? 


Dunne.  To  know  of  my  Lady  Lijle,  whether  Ihe 
would  entertain  Mr.  Hicks. 

L.  C.  y.  Well,  now  go  on. 

Dunne.  When  I  came  to  my  Lady  Liflc's  Houfe, 
I  went  to  the  Bailiff  that  bclong'd  to  my  Lady 

L.  C.  y.  Ay,  who  was  that  Bailiff?  Tell  us  his 
Name  ?     I  love  to  know  Men's  Names. 

Duitne.  His  Name  is  Carpenter,  I  tliir.k. 

L.  C.  y.  Well,  and  what  did  you  fiy  to  him  ? 

Dunne.  I  alk'd  him,  whether  my  Lady  would 
entertain  one  Hicks,  or  no  :  He  told  me  he'd  have 
nothing  to  do  with  it,  but  fent  me  to  my  Lady, 
and  to  my  Lady  I  went  -,  and  when  I  came,  I  afl'.'d 
my  Lady,  whether  fhe  would  entertain  one  Mr. 
Hicks,  or  no  ?  She  ikid,  fhe  did  not  know  but  flie 
might. 

L.C.y.  Well,  what  then! 

Dunne.  My  Lord,  I'll  tell  yoa^ 

L.  C.  y.  Ay,  prithee  take  time  ta  recolle<5t  thy- 
felf ;  but  be  fure  thou  fpeak  nothing  buf  the  Truth. 
What  faid  my  Lady  to  thee  ? 

Dunne.  My  Lady  faid,  they  might  com^  to  her 
Houfe  :  And  upon  thofe  Terms  I  went  away  home 
again,  and  return'd  that  Anfwer  to  the  MefTenger 
that  came  to  me.  I  came  home  on  the  Sunday 
Night,  and  that  Meffage  I  delivePd  unto  him,  and 
told  him,  that  upon  Tuefday  Night  they  might 
come  to  my  Lady's. 

L.  C.  y.  You  told  him,  you  fay,  they  might 
come  on  Tuefday. 

Dunne.  Yes,  my  Lord,  I  did. 

L.  C.  y.  Therefore  I  would  fain  know  frorii  you, 
how  you  came  to  tell  him.,  they  might  come  upon 
Tuefday  ?  For  you  faid  juft  now,  my  Lady's  An- 
fwer was,  that  ilie  did  not  know  but  fhe  might 
entertain  him.  Had  you  any  fuch  Direftion  from 
Carpenter,  or  any  one  elfe,  to  tell  him,  that  they 
might  come  on  Tuefday  ? 

Dunne.  I  had  fuch  Direftions  from  my  Lady. 

L.  C.  y.  Very  well  ;  then  let  us  know  what  were 
the  particular  Diredlions  fhe  gave  ;  tell  us  what  fur- 
ther Diredbions  you  had  from  her  ? 

Dunne.  I  will,  my  Lord,  prefently,  when  I 
have  recollefted  my  felf. 

L.  C.  y.  Ay,  prithee  compofe  thy  felf,  recoUedt 
thy  felf.  [Then  he  paufedfor  a  good  while. 

L.  C.  y.  Come  now,  tell  us,  did  fhe  give  you 
any  Diredions  what  time  of  the  Day  they  might 
come  thither  -,  remember  your  felf  well,  and  tell 
us  what  fhe  faid  to  you  ? 

Dunne.  My  Lord,  I  will,  as  near  as  I  pan,  fpeak 
the  Truth. 

L.  C.  y.  Ay,  in  God's  Name  let's  hare  the  Truth, 
whatfoever  comes  on  it  ? 

Dunne.  I  will,  my  Lord. 

L.  C.  y.  Come  then,  what  tjme  did  fhe  give 
DirecStions  that  they  fhould  coma  ? 

Dumte.  On  Tuefday  in  the  Evening. 

L.  C.  y.  Upon  your  Oa^,  did  fhe  fay  Tuefday 
in  the  Evening  ? 

Dunne.  Yes,  my  Lord,  fhe  did. 

L.C.y.  what  time  in  the  Evening,  early  or 
late? 

Dunne.  She  dicJ  not  give  any  Diredtions  at  all 
about  that,  bur  only  in  the  Evening. 

L.  C.  y.  What  elfe  did  fhe  fay  to  you,  tell  us 
all  the  Difcourfe  that  pafTed  between  you  ? 

Dunne.  She  faid  nothing  elfe  that  I  remember,  my 
Lord. 

L.  C.  y.  Prithee,  how  did  fhe  fay  flie  would  re- 
ceive him,   tell   us  what  Words  fhe  ufed,  for  thou 
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muft  needs  imagine,  we  do  fuppofe  there  muft  needs 
be  fome  longer  Difcourfe  between  you,  than  what 
you  talk  of 

Dunne.  All  that  flie  faid  was,  (he  would  enter- 
tain him. 
L.  C.  J.  Him !  Who  ? 
Dunne.  Mr.  Hicks. 

L.  C.  J.  Juft  now  you  talked  of  them,  and,  they  : 
Did  you  mention  no  body  to  her  but  Mr.  Hicks  ? 

Dunne.  My   Lord,  I  was  fent  to  fee  whether  Ihe 
would  receive  Mr. Hicks. 

L.  C.  y.  Prithee,   Friend,  mind  what   thou   haft 
faid,  and   recoiled:  thy  felf,  I'll  repeat  it  to  thee, 
becaufe   tliou  fhalt  fee  that  I  remember  it  all  very 
well.  It  fccms  that  a  Man,  a  ihori  black  Man  came 
to  your  Houfe  in  TVarminfte-y  Farifti  to  get   you  to 
go  for  a  Meflage  to  M'S.  Lijle's,  to  know  whether 
ihe  would  entertaii  one   Htcks,  and  that  you  went 
upon  the  Sat/mUy,  and  firft  you  met  with  Carpenter, 
and  afk'd    Ir-n  that  Queftion,    whether  his  Lady 
would  entertain   one  Mr.  Hicks,    and  he  told  you 
he  woult/  have  nothing  to  do  with  it ;  and  thereupon 
you  w-ent  to  Mrs.  Lifle  and  afked  her  the  Queftion, 
and  ftie  told  you  that  you  fhould  tell  the  Man  that 
they  Ihould  come  the  'Ttiefdaj  following,  and  come 
in  the  Evening,  and  fhe  would  entertain   him :  Is 
not  this  what  you  have  faid  ? 
Dunne.  Yes,  my  Lord,  it  is. 
L.  C.  J.  Well  then,   now  \tt  us  know  what  o- 
ther  Difcourfe  you  had  with  her  ? 

Dunne.  My  Lord,  I  do  not  remember  any  thing 
more.        / 

Mr.  Pollexfen.  Pray  Mr.  Dunne,  did  fhe  afk  you 
any  Queftions  whether  you    knew   Mr,  Hicks  or 
no? 
DunnA  Nothing  at  all  of  that,  that  I  remember. 
Mr.  Cortton.  Did  fhe  believe  that  you  knew  Mr. 
Hicks? 
Dunne.  I  cannot  tell,  my  Lord. 
Mr.  Coriton.  Do  you  believe  that  fhe  knew  him 
before  ? 
Dunne.  I  cannot  tell  truly. 
L.  C.  J.  Why,  doft  thou  think  fhe  would  enter- 
tain any  one  that  fhe  had  no  Knowledge  of  meerly 
upon  thy  MefTage  ?     Mr.  Dunne,   Mr.  Dunne  have 
a  care,  it  may  be  more  is  known  of   this  matter 
than  you  think  for. 
Dunne.  My  Lord,  I  tell  you  the  Truth. 
L.  C.  J.  Ay,  be  fure  you  do,  do  not  let  me  take 
you  prevaricating  ? 

Dunm.  My  Lord,  I  fpeak  nothing  but  the 
Truth. 

L.  C.  J.  Well,  I  only  bid  you  have  a  care. 
Truth  nevei  wants  a  Subterfuge,  it  always  loves  to 
appear  naked,  it  needs  no  Enamel,  nor  any  Cover- 
ing ;  but  Lying  and  Sniveling,  and  Canting,  and 
Hickfmg,  always  appear  in  Mafquerade.  Come, 
go  on  with  your  Evidence. 

Dunne.  My  Lord,  I  fay  I  went  back  again  and 
returned  my  Anfwer  It  the  fame  Man  that  brought 
the  Meflage  to  me. 

L.  C.  J.  Pray  let  me  afk  you  one  Queftion ;  Were 
you  got  to  your  Houfc  before  you  found  him,  or 
was  he  waiting  there  for  you? 

Dunne.  He  came  to  my  Houfe    after  I  came 
home. 
L.  C.  J.  It  was  the  fame  Man,  you  fay  ? 
Dunne.  Yes,  it  was. 

L.  C,  J.  Had  he  no  Company  with  him  neither 
time? 

Dunne.  No. 


Dunne.  I  told  him,  my  Lady  fliid  fhe  wuiild  en- 
tertain Mr.  H:cks  ;  he  alked  when  he  might  come 
up,  I  told  him  upon  Tuefday,  and  upon   'Tucfday 
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L.  C.  J.  Well,  and  what  Anfwer  did  you  return 
him  ? 


they  came  to  my  Houfe. 

L.  C.  J.  What    time    did 
Houfe  ? 

Dunne.   About  feven  of  the  Clock  in  the  Morn- 
ing. 

L.  C.  J.  What  Day  of  the  Month  was  it? 
Dunne.  Truly,  my  Lord,  I  cannot  readily  tell 
what  Day  of  the  Month  it  was  ? 

L.  C.  J,    Was    it  one  or  two  that  came  to  thv 
Houfe?  ' 

Dunne.  My  Lord,  there  were  three  in  all. 
L.  C.  J.  Who  were  thofe  three,  prithee  ? 
Dunne.  My  Lord,  there    was    the  little    black 
Man  that   brought   the   MefTage,  and  two  other 
Peofle. 

L.  C.  J.  Prithee  defcribe  what  two  other  People 
thefe  were  ? 

Dunne.  One   was  a  full  flit  black  Man,  and  the 
other  was  a  thin  black  Man. 

L.  C.  J.   Who  was  that  thin  black  Man  ? 
Dunne.  My  Lord,  I  did  not  know  him. 
L.  C.  J.  Did  you  not  fancy  which  Vt'\s  Hicks  ? '''" 
Dunyie.  My   Lord,    I  never  knew  uny  of  their 
Names, 

L.  C.  J.    How    long    did    they    ftay 
Houfe? 
Dunne.  About  three  Hours, 
L.  C.  J.  When  did  you  go  away  from  thence  ?  - 
Dunne.  About  eleven  of  the  Clock. 
L.  C.  J.  Which  way  did  you  go  then  ? 
Dunne.  We  went  through  Deverd,    and   from 
Deverel  to  Chi/mark,  and  from  Cbilmark  to  Sutton, 
and  from  Sutton  to  the  Plain,  and  then  one  Barter 
met  me  ;  I  knew  the  Way  no  further,  and  he  was 
to  fhew  me  the  Way  from  thence. 

L.  C.  J.  Prithee  hold,  before  thou  goeft  any  fur- 
ther, I  defire  to  be  fatisfied  about  a  Queftion  or 
two  :  Doft  thou  fay  thou  didft  not  know  the  Way  ? 
Dunne.  No,    my  Lord,    after   I  came  to  th^ 
Plain. 

X,  C.  J.  How  didft  thou  find  the  way  when  thou 
wenteft  on  thy  MefTage  firft  ? 

Dunne.  My  L,ord^  after  I  came  to  Sal'slwy-Plain, 
I  met  with  one  Barter,  and  he  fhewed  me  tlie  way. 
L.  C.  J.  Where  is  that  Barter  ? 
Mr. Pollexfen.  My  Lord,  we  have  him  here;  we 
fhall  examine  him  by  and  by,  there  he  ftands, 

[^Beiig  a  very  Lif.y  M^in. 
L.  C.  J.  Sure  that  was  not  the  little  Man  thou 
fpokeft  of? 

Dunne.  No,  my  Lord. 

L.C.  J.  Prithee  let  me  underftand  thee  then, if  I 
can.  Thou  didft  fay  at  firft  there  was  only  a  little 
Man  with  a  black  Beard,  that  was  concerned  with 
thee  about  that  MefTage  ;  now  thou  tulkeft  of  fomc 
Guide  that  thou  hadft,  prithee  who  did  guide  thee, 
let  us  know  ? 

Dunne.  My  Lord,  I  fay  1  went  fo  far  as  Fovant, 
and  fo  to  Chalk,  but  when  I  came  upon  the  Plain, 
I  did  not  know  my  way  to  my  Lady  LiflJs  Houfe 
at  Moyle's  Court;  I  afked  twenty  People  in  the  Street 
which  was  my  way,  but  no  body  would  tell  me; 
at  laft  I  fpoke  to  one  John  Barter  to  go  wita  me  to 
my  Lady  Lille's,,  and  he  and  I  did  agree  to  go  to- 
gether, and  he  ftiewed  me  the  way  and  carried  me 
to  the  Houfe. 

L.  C.  7.  Thou  fhouldft  have  told  us  this  before, 
Man,  that  we  might  have  underllood  it.  Where 
did  you  lie  upon  the  Saturday  Niglit  ? 

I  Dunne. 
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Dunne.  At  Fovant. 

L.  C.  J.  I  thought  you  had  faid,  you  had  come 
to  Mrs.  Lijle's  on  Saturday  ? 

Dunne.  Yes,  my  Lord,  I  did  fo,  and  came  back 
to  Fuvant  chat  Night. 

L.  C.  J.  And  wliere  did  you  lie  on  Sunday  night  ? 

Dunne.  I  lay  at  my  own  Houfe  on  Sunday  night. 

L.  C.  J.  And  Barler  came  along  with  you  when 
■you  caine  on  Tuefday  ? 

Dunne.  Yes,  my  Lord. 

L.C.J.  And  did  you  go  the  fame  way  upon  the 
I'uefday  that  you  went  upon  the  Saturday  ? 

Dunne.  Do  you  mean,  my  Lord,  the  fame  way 
Icameatfirft? 

L.  C.  J.  Ay. 

Dunne.  No,  my  Lord,  we  came  to  Sutton,  not 
to  Fovant. 

L.  C.  J.  Why  did  not  you  go  the  fame  way  upon 
the  'Tuefday  that  you  went  upon  the  Saturday? 

Dumie.  Becaufe  I  had  appointed  to  meet  him  at 
fuch  a  Place. 

L.  C.  J.  Come,  prithee  anfwer  me  freely,  and 
according  to  Truth :  Who  did  defire  thee,  or  order 
thee  to  go  another  way  than  that  thou  went'fb  at 
firft?  How  came  it  to  pafs?  Let  us  know  the 
Truth.? 

Dunne.  My  Lord,  I  did  count  that  to  be  the 
nearer  way,  and  therefore  I  went  that  way, 

L.  C.  J.  That  cannot  be  the  Reafon,  for  thou 
wouldft  have  gone  the  neareft  way  at  firft,  I  be- 
lieve ;  come,  tell  us  truly  ? 

Dunne.  My  Lord,  I  know  no  other  Reafon. 

L.  C.  J.  Come,  tell  us  what  Towns  and  Villages 
you  did  go  through  then  upon  Saturday. 

Dunne.  My  Lord,  I  went  through  feveral,  Chil' 
mark  and  Fovant. 

L.  C.  J.  And  what  Villages  did  you  go  through 
upon  the  Tuefday  ? 

Dunne.  I  went  through  moft  of  the  fame 
Towns. 

L.  C.  y.  What,  and  at  Noon-day  too  ? 

Dunne.  Yes. 

L.  C.  J.  And  how  chanc'd  when  you  went  that 
way,  that  you  appointed  Barter  to  meet  you  in 
another  Place  at  Fovant  ? 

Dunne.  Becaufe  I  did  not  know  the  way  after- 
guards. 

L.  C.  y.  Then  let  me  afk  you  another  Queftion  : 
Did  you  go  the  fame  way  from  Fovant  to  my  Lady 
LiJIe's  as  you  went  before  ? 

Dunne.  No,  we  did  not. 

L.  C.  y.  How  came  that  to  pafs  ? 

Dunne.  I  would  have  went  the  fame  way,  but 
they  would  not. 

L.  C.  y.  Which  way  did  you  go  then  ? 

Dunne.  We  went  through  Chalke,  and  fo  thro* 
Rocksborne,  and  from  Rockshorne  to  Fording-Bridge, 
and  fo  to  Moyle's  Court. 

L.  C.  y.  How  far  is  this  about  now  ? 

Dunne.  Truly,  my  Lord,  I  cannot  readily  tell. 

L.  C.  y.  How  many  Miles  is  it  from  Fovant  to 
my  Lady  Lite's? 

Dunne.  My  Lord,  it  is  about  fourteen  or  fifteen. 

L.  C.  y.  How  many  Miles  was  it  the  way  that 
you  went  upon  the  Tuefday  ? 

Dunne.  It  might  be  twenty,  my  Lord,  for  ought 
I  know. 

L.  C.  y.  What  was  the  Reafon  that  Barter  went 
that  way  ? 

Dunne.  Truly,  my  Lord,  I  cannot  tell. 

L.  C.  y-.  Pray  Jet  me  afl<:  you  another  Queftion 
then ;    what  DJcoLirfe  had  you  with  Barter  ?     Or 
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what  Bargain  did  you  make  with  him  for  fhewing 
you  the  way?  For  you  would  not  aflc  him  to  go 
with  you  without  promifing  him  fome  Reward. 

Dunne.  My  Lord  I  afked  him  to  fhew  me  the 
way  to  my  Lady  Lifle's  Houfe,  and  told  him  I  was 
going  for  one  Hicks;  and  fo  he  took  his  Horfcand 
went  with  me. 

L.  C.y.  What  Reward  did  you  promife  him  > 

Dunne.  Half  a  Crown,  my  Lord,  and  half  a 
Crown  I  gave  him. 

L.  C.  y.  Well,  that  was  the  firft  time;  and  what 
did  you  promife  him  the  fecond  time  ? 

Dunne.  The  fecond  time  one  of  the  two  Men 
gave  him  five  Shillings. 

L.  C.  y.  What  Man  was  it  ? 

Dunne.  It  was  the  black  Man. 

L.  C.  y.  What  was  kis  Name  ?  It  was  not  tha 
little  black  Man  that  came  ilrft  to  defire  you  to  go 
on  the  MeiTage,  was  it .'' 

Dunne.  No,  my  Lord,  it  was  not  he  that  fpoke 
to  me  firft. 

L.  C.  y.  Did  not  that  little  Man  that  fpoke  to 
you  firft,  promife  you  a  Reward  for  your  Pains  ? 

Dunne.  No,  my  Lord,  that  Man  never  promifed 
me  any  thing. 

L.  C.  y.  Did  he  go  along  with  you  ?  , 

Dunne.  No,  my  Lord,  he  did  not. 

L.  C.  y.  Who  were  the  two  Men  that  went  with 
you  ? 

Dunne.  Hicks  and  Nelthorp. 

L.  C.  y.  Which  of  them  two  was  it  that  gave 
Barter  five  Shillings  ? 

Dunne.  It  was  Nelthorp  that  gave  him  five  Shil- 
lings. 

L.  C.  y.  How  do  you  know  his  Name  was 
Nelthorp  .? 

Dunne.  At  my  Lady  LiJIe's,  after  he  was  taken 
I  knew  his  Name  to  be  Nelthorp. 

L.  C.  y.  What  Name  did  he  go  by  before  ? 

Dunne.  Were  I  to  die  prefently,  my  Lord,  I 
cannot  tell  it. 

L.  C.  y.  Well,  you  went  fo  much  about :  What 
time  did  you  get  to  my  Lady  LiJIe's  upon  the 
Tuefday  ? 

Dunne.  About  nine  or  ten  of  the  Clock  at  Night, 
my  Lord. 

L.  C.  y.  Let  us  confider  a  little ;  you  fay  you 
went  from  your  Houfe  about  eleven  a  Clock: 
What  time  did  you  get  to  Fovant? 

Dunne.  About  two  or  three  of  the  Clock,  my 
Lord. 

L.  C.  y.  Where  did  you  ftay  by  the  way  ? 

Dunne.  No  where,  my  Lord. 

L.  C.  y.  Did  you  ride  on  ftill  ? 

Dunne.  Yes,  my  Lord. 

L.  C.  y.  Was  it  before  nine,  or  xfter  nine  that 
you  came  to  my  Lady  Life's,  ? 

Dunne.  I  believe  it  was  ratlvr  after  nine,  my 
Lord. 

L.  C.  y.  Who  came  firft  to  my  Lady  LiJJe% 
prithee  tell  us  frankly? 

Dunne.  My  Lord,  we  cjme  all  three  together  to 
the  Gate. 

L.  C.  y.  Who  knocked  at  the  Gate,  you  or 
Barter^  orwhoelle-'' 

Dunne.  Barter,  'my  Loxd,  was  difcharg'd  before 
we  came  near  the  Houie,  about  eight  Miles 
from  it. 

L.  C.  y.  Say'ft  thou  fo  -,  How  came  you  then 
to  know  the  way  without  him  ? 

Dunne.  My  Lord,  I'll  Cell  you  -,  they  loft  their 
way,  and  they  lent  me  down  to  Marlon,  and  there 
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I  weRt  to  a  Miin,    my  Lord,  and  told  him  one 
Hicb  defired  to  fpeak  with  him. 

L.  C.  J.  Thou  fay'ft  well,  now  mull  I  know  that 
Man's  Name. 

Dunne.  The  Man's  Name  that  i  went  to  at 
Marton,  my  Lord  ? 

L.  C.  J.  Yes,  and  look  to  it,  you  tell  me  right, 
for  it  m.ay  be  I  know  the  Man  already,  and  can  tell 
at  what  end  of  the  Town  the  Man  lives  too. 

Dunne.  My  Lord,  1  cannot  tell  his  Name  pre- 
fently. 

L.  C.  y.  Oh  !  pray  now,  do  not  fay  fo,  you 
muft  tell  us,  indeed  you  muft  think  of  his  Name 
a  little. 

Dunne.  My  Lord,  if  I  can  mind  it  I  will. 
L.  C.  J.   Prithee  do. 

Dunne.  His  Name,  truly  my  Lord,  I  cannot 
rightly  tell  for  the  pref«it. 

L.  C.  J.  Prithee  recoiled  thy  felf  ;  indeed  thou 
canft  tell  us  if  rAou  wilt. 

Dunne.  Mj-Lord,  I  can  go  to  the  Houfe  again 
if  I  were  3t  liberty. 

L.  C.  J.  I  believe  it,  and  fo  could  I ;  but  really 
neither  you  nor  I  can  be  fpared  at  prefent,  there- 
fore prithee  do  us  the  kindnefs  now  to  tell  us  his 
Name  ? 

Dunne.  Truly,  my  Lord,  I  cannot  mind  his 
Name  at  prefent. 

L.C.J  .  Alnck-a-day,  we  muft  needs  have  it ; 
come,  refre/h  your  M:mory  a  little. 

Dunne.  My  Lord,  I  think  his  Name  was  Fane. 
L.  C.  J.  Thou  fay'ft  right,  his  Name  was  Fane 
truly,  thou  feeft  I  know  fomething  of  the  matter  : 
Well,  wliat  didft  thou  fay  to  him } 

Dunne.  I  told  him  I  came  from  one  Mr. Hicks. 

L.  C.  J.  And  what  didft  thou  defire  of  him  ? 

Dunne:  I  told  him  that  one  Mr.  Hicks  defired  to 

fpeak  with  him  ;    and  when  he  came  out  to  Mr. 

Hieks,  Mr.  Hicks  did  defire  him  to  ftiew  him  the  way 

to  Mrs.  Lifie's. 

L.  C.  y.  Now  tell  us  what  kind  of  Man  that 
was,  that  did  defire  this  of  Mr.  Fane  ? 

Dunne.  My  Lord,  it  was  the  full  fat  black  Man. 
L.  C.  y.    Now  we  have  got  him  out,  now  we 
know  which  was  Hicks  :  Now  go  on. 

Dunne.  My  Lord,  this  Man  went  and  rid  along 
with  them  as  far  as  the  new  Houfe  that  is  built 
there,  within  a  Mile  of  that  Houfe  Fane  went  along 
with  us  ;  and  afterwards,  whether  Hicks  or  Nelthorp., 
or  who  knew  the  way,  I  cannot  tell,  but  to  my 
Lady  Lj/7/s  we  went. 

L.  C.y.  Who  direfted  you  the  way  when  Fane 
left  you  ? 

Dunne.  My  Lord,  I  cannot  tell,  for  my  part  I 
did  not  know  the  way. 

L.  C.  y.  Who  went  with  you  ? 
Dunne.  Non»  but  Hicks  and  NeUhorp. 
L.  C.  y.  How   far  from  my  Lady's  Houfe  was 
that  place  where  fine  left  you  ? 

Dunne.    My  Lord,  I  cannot  direftly  tell. 
L.  C.  y.  Then  Hick  knew  the  way,  it  feems,  from 
thence  ? 

Dunne.  So  he  might,  my  Lord,  for  ought  I 
know,  for  I  did  not. 

L.  C.  y.  Thou  art  ftrange\y  ftiff ;  but  now  we 
are  come  thus  far  with  you,  tell  me  what  Enter- 
tainment you  had  at  my  Lady  Lijle's,  and  look  to 
it  that  you  be  fure  to  tell  me  Truth,  for  I  know 
it  to  a  tittle,  I  can  affure  you  that. 
Punrte.  They  v/ent  in  before  me,  my  Lord. 
L.  C.  y.  Who  went  in  before  you  ? 
Dunne.   Hicks  and  I^dth'irp. 


L.  C.  y.  But  the  Door  was  fhut  when  you  came 
was  it  not  ? 

Dunne.  My  Lord,  I  cannot  tell  truly. 
L.  C.y.  Then  tell  me  what  Entertainment  you 
had  there  ? 

Dunne.  For  my  own  part,  my  Lord,  I  carry'd  a 
bit  of  Cake  and  Cheefe  from  my  own  Houfe,  and 
that  I  eat. 

L.  C.  y.  What  became  of  your  Companions  Hicks 
and  Nelthorp,  I  pray  you  ? 

Dunne.  I  never  faw  them  again  till  after  they  were 
taken, 

L.  C.  y   How  is  that,  prithee  recollefl  thy  felf.' 
Dunne.  Sure,  my  Lord,  I  did  not  fee  them  till 
then. 

Z.  C.  y.  Who  came  to  the  Door  to  you  .^ 
Dunne.  A   young  Girl,  my  Lord,    I  knew  not 
who  nor  what  fhe  was. 

L.  C.  y.  Did  they  go  direfcly  into  the  Houfe  ? 
Dunne.    It    was  dark,  my  Lord,  I  did  not   fee 
what  they  did. 
L.  C.  y.  Was  there  never  a  Candle  there  ? 
Dunne.  No,  my  Lord. 
L.  C.y.  It  was  dark,  veiy  dark,  was  it  not? 
Dunne.  Yes,  my  Lord,  it  was  fo. 
L.  C.  y.  Was  my  Lady  ftirring  then  ? 
Dunne.  I  did  not  fee  her. 

L.  C.  y.  And  this  is  as  much  as  you  know  of  the 
Bufinefs  ? 

Dunne.  Yes,  my  Lord,  this  is  all  that  I  remem- 
ber. 

L.  C.  y.  Well;  and  what  hadft  thou  for  all  thy 
pains  ? 

Dunne.  Nothing  but  a  Month's  Imprifonment, 
my  Lord. 

L.  C.  y.  Thou  feemeft  to  be  a  Man  of  a  great 
deal  of  Kindnefs  and  Good-nature ;  for  by  this 
Story,  there  was  a  Man  that  thou  never  fa  weft 
before,  (for  I  would  fiin  have  all  People  obferve 
what  Leather  fome  Men's  Confciences  are  made  of) 
and  becaufe  he  only  had  a  black  Beard,  and  came 
to  thy  Houfe,  that  black  Beard  of  his  fhould  per- 
fuade  thee  to  go  26  Miles,  and  give  a  Man  half  a 
Crown  out  of  thy  Pocket  to  fhew  thee  thy  way, 
and  all  to  carry  a  Mefllige  from  a  Man  thou  never 
kneweft  in  thy  Life,  to  a  Woman  whom  thou  never 
faweft  in  thyLife  neither  •,  that  thou  fhould'ft  lie  out 
by  the  way  two  Nights,  and  upon  the  Sunday  get 
home,  and  there  meet  with  this  fame  black-bearded 
little  Gentleman,  and  appoint  thefe  People  to  come  to 
tliy  Houfe  upon  the  Tuefday  •■,  and  when  they  came, 
entertain  them  three  or  four  Hours  at  thy  own 
Houfe,  and  go  back  again  fo  many  Miles  with 
them,  and  have  no  Entertainment  but  a  piece  of 
Cake  and  Cheefe  that  thou  broughteft  thy  felf  from 
home,  and  have  no  Reward,  nor  fo  much  as  know 
any  of  the  Perfons  thou  didft  all  this  for,  is  vtfy 
ftrange. 

Dunne.  My  Lord,  the  Man  that  came  to  defire 
me  to  go  on  this  Mefiiige,  faid  that  Hi.ks  fliould 
reward  me,  and  pay  me  for  my  pains. 

L.  C.  y.  But  why  wouldft-  thou  take  the  word  of 
a  Man  thou  didft  not  know  ? 

Dunne.  I  was  forced  to  take  his  word  at  that 
time,  my  Lord. 

L.  C,  y.  There  was  no  neceffity  for  that  neither ; 
no  body  could  force  thee  to  do  it.  Alack-a-day  1 
Thou  fccmeft  to  be  a  Man  of  Ibme  confideration  : 
I  mightily  wonder  thou  fhouLl'ft  be  fo  kind  to 
People  thou  didft  not  know,  without  any  profpcd: 
of  Recomptnce  whacfocver. 

Dunne. 
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Dunne.  All  the  reafon  that  induced  mc  to  it  was, 
they  lliid  they  were  Men  in  debt,  and  dcfired  to  be 
concealed  for  a  while. 

L.  C-  'J-  Doft  thou  believe  that  any  one  here  be- 
lieves thee :  Prithee  what  Trade  art  thou  ? 

Dunne.  iVTy  Lord,  I  am  a  Baker  by  Trade. 

L.  C.  J.  And  wilt  thou  bake  thy  Bread  at  fuch 
eafy  Rates  ?  Upon  my  word  then,  thou  art  very 
kind  :  Prithee  tell  me,  I  believe  thou  doft  ufe'to 
bake  on  Sundays,  doft  thou  not  ? 

Dunne.  No,  my  Lord,  I  do  not. 

L.  C,  J.  Alack-a-day,  thou  art  precife  in  that  -, 
but  thou  canft  travel  on  Sundays  to  lead  Rogues 
into  Lurking-Holes  :  It  feemeth  thou  haft  a  par- 
ticular Kindnefs  for  a  black  Beard,  that's  all  thy 
Reafon  for  undertaking  all  this  Trouble.  Thou 
haft  told  me  all  the  Truth,  haft  thou  ? 

Dunne.  I  have,  my  Lord. 

L.  C.  J.  But  I  affure  thee  thy  Bread  is  very 
light  Weight,  it  will  fcarce  pafs  the  Ballance  here. 

Dunne.  1  tell  the  Truth,  and  nothing  but  the 
Truth. 

L.  C.  J.  No  doubt  of  that ;  but  prithee  tell  me, 
whofe  Horfe  didft  thou  ride  when  thou  wenteft  firft  ? 

Dunne.  The  Man's  Horfe  that  came  to  me  to 
defire  me  to  go  on  the  Meflage. 

L-  C.  y.  How  came  he  to  truft  thee  with  his 
Horfe? 

Dunne.  The  Lord  knows,  my  Lord. 

Li  C.  J.  Thou  fay'ft  right,  the  Lord  only  knows, 
for  by  the  little  I  know  of  thee  I  would  not  truft 
thee  with  Two-pence  :  Whofe  Horfe  didft  thou 
ride  the  fecond  time  } 

Dunne.  My  own,  my  Lord. 

L.  C.  J.  And  where  didft  thou  put  thy  Horfe 
when  thou  cameft  to  my  Lady  Lijle's. 

Dunne.  In  the  Stable,  my  Lord. 

i,.  C  J-  Where  did  they  put  their  Horfes  ? 

Dunne.  They  left  them  withouc  the  Gate,  I 
think,  my  Lord  ;  I  did  not  fee  tl.em  take  them  in. 

L.  C.  y.  No,  thou  faid'ft  it  was  fo  dark  thou 
could'ft  not  fee  any  thing  :  Pray  were  you  with  the 
two  Men  when  they  did  alight  ? 

Dunne.  We  did  all  three  come  together. 

L-  C  y.  What  did  you  give  Fane  for  his  pains 
in  fliewing  you  the  way  ? 

Dunne.  He  had  nothing  that  I  know  of. 

L.  C  y.  Well,  you  are  the  beft-natur'd  and 
kindeft-hearted  People  that  ever  I  knew  :  Where- 
abouts do  you  live  ? 

Dunne.  At  War?ninjier,  near  my  hordPFeymouth's. 

Mr.  Pollexfen.  Pray  Mr.  Dunne  will  you  anfwer 
me  one  Queftion  :  Was  not  there  fearching  at  that 
time  up  and  down  the  Country  for  Rebels  that  were 
fled  from  the  Battle? 

Dunne.  I  did  hear  there  was,  fome  were  taken. 

Mr.  Pollexfen.  But  did  you  hear  there  was 
fearching  at  that  time  for  other  of  the  Rebels  .? 

Dunne.  I  did  not  hear  of  any  near  me,  but  there 
were  in  other  places. 

L.  C.  y.  Then  it  being  fuch  a  fufpicious  time 
when  that  little  Man  with  the  black  Beard  came  to 
thee,  didft  thou  not  afk  what  that  Hicks  was  ? 

Dunne.  No,  my  Lord,  I  did  not. 

L.  C.  y.  And  when  Mr.  Hicks  and  the  other  Man 
that  is  call'd  by  the  Name  of  Mr.  Nelthorp  came 
to  thy  Houfe,  didft  not  thou  afk  their  Names  ? 

Dunne.  No,  my  Lord. 

L.  C.  y.  Nor  didft  not  thou  aik  upon  what  Oc- 
cafion  they  were  to  be  conducted  to  my  Lady  Lijle's,  ? 

Dunne.  No,  my  Lord :  Hicksy  the  fat  Man,  told 
me  they  were  in  debt. 
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L.  C.  y.  Did  not  the  Man  that  firft  came  to 
you,  and  employ'd  you  to  go  on  this  Meflkge ; 
did  not  he  know  Hicks  ? 

Dunne.  I  cannot  tell,  my  Lord. 

L.  C.  y.  Did  not  he  tell  you.  Hicks  defired  you 
to  go,  and  that  he  was  in  debt,  and  therefore  de- 
fired to  be  concealed  ? 

Dunne.  Yes,  my  Lord,  he  did. 

L.  C.  y.  How  came  you  to  be  fo  impudent  then, 
as  to  tell  me  fuch  a  Lye  ? 

Dun?te.  I  beg  your  pardon,  my  Lord. 

L.  C.  y.  You  beg  my  pardon  !  That  is  not  be- 
caufe  you  told  me  a  Lye,  but  becaufe  I  have  found 
you  in  a  Lye.  Come  Sirrah,  tell  me  the  Truth  ; 
What  did  Hicks  and  Nelthorp  with  their  Horfes 
when  they  came  to  my  Lady  Lijle's  ? 

Dunne.  My  Lord,  1  cannot  tell. 

L.  C.  y.  Why  you  impudwatRafcal,  did  not  you 
tell  me  juft  now  that  they  left  them  at  the  Door  ? 

Dunne.  My  Lord,  Ifaid  I  belieVd  they  micrht, 
but  cannot  direftly  tell  what  they  did  vrjth  thern  ;  I 
know  not  but  one  or  other  might  have  them  away, 
but  I  did  not  fee  it. 

Mr.  Pollexfen.  Prithee,  Friend,  tell  the  Truth  ; 
what  did  become  of  the  Horfes  ? 

Dunne.  I  cannot  tell  truly,  my  Lord  ;  if  any 
body  had  them  away,  I  did  not  fee  them. 

L.  C.  y.  Where  didft  thou  lie  that  Night  ? 

Dunne.   In  one  of  the  Chambers. 

L.  C.  y.  Who  fliewed  thee  the  way  to  thy 
Lodging  ? 

Dunne.  The  Girl. 

L.  C.  y.  Who  elfe  didft  thou  fee  in  the  Houfe  ? 

Dunne.  I  faw  no  body  at  ail. 

L.  C.  y.  Then  who  fhewed  thee  the  way  to  the 
Stable,  and  help'd  thee  with  Horfe-meat  ? 

Dunne.  No  body  help'd  me  to  Horfe-meat. 

L.  C.  y.  Why,  thy  Horfe  did  not  feed  on  thy 
Cake  and  Cheefe,  did  he  ? 

Dunne.  There  was  Hay  in  the  Rack,  my  Lord. 

L.  C.  y.  Was  the  Stable-Door  lock'd  or  open  ? 

Dunne.  The  Stable-door  was  latch'd,  and  I 
pluck'd  up  the  Latch. 

L.  C.  y.  How  came  you  to  know  the  way  to  the 
Stable  then  ? 

Dunne.  Becaufe  I  had  been  there  before,  my  Lord. 

L.  C.  y.  Thou  had'ft  need  to  know  it  very  well, 
for  it  feems  thou  wenteft  without  a  Candle  or  any 
thing  in  the  World,  and  put  in  thy  Horfe.  Did'it 
thou  fee  that  Man  Carpenter  the  Bailiff  that  thou 
fpokeft  of? 

Dunne.  Mr.  Carpenter  gave  my  Horfe  Hay- 

L.  C. y.  Was  there  any  Light  in  the  Stable? 

Dunne.  Not  when  I  put  in  my  Horfe  firft 

L.  C.  y.  Who  brought  the  Light  thither  ? 

Dunne.  Goodman  Carpenter. 

L.  C.  y.  Did  not  he  give  thy  Horfe  Hay  ? 

Dunne.  Yes,   he  did. 

L.C.y.  And  did  he  not  give  hijn  Oats  too  ? 

Dunne.  No,  my  Lord,  he  did  not. 

L.  C.  y  Did  not  he  conAid  you  into  the 
Houfe? 

Dunne.  Who,  my  Lord  ? 

L.  C.  y.  That  fame  Goodman  Carpenter. 

Dunne.  No,  my  Lord. 

L.  C.  y.  Did  you  fee  any  body  elfe  but  that  Girl 
you  fpeak  of? 

Dunne.  My  Lord,  I  did  fee  the  Girl  there. 

L.  C.  y.  But  you  Blockhead,  I  afk  you  whether 
you  did  fee  any  body  elfe  ? 

Dunne.  I  do  not  know  but  I  might  fee  Goodman 
Carpenter. 
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L.  C.  J.  Why,  thou  fiiid'ft  he  brought  the  Light, 
and  gave  thy  Horfe  Hay  •,  but  I  fee  thou  art  let 
upon  nothing  but  Prevarication :    Sirrah,  tell   me 
plainly,  did  you  fee  no  body  elfe  ? 
DufDie.  No,  my  Lord. 
L-  C.  J.  Not  any  body  ? 
Dunne.  No,  my  Lord,  not  any  one. 
L.  C.  J.  Did  you  not  drink  in  the  Houfe  ? 
Dunne.  No,  my  Lord,  not  a  Drop. 
L.  C.  J.  Did  not  you  call  for  Drink? 
Dunne.  No,  my  Lord,  I  did  not,  I  had  nothing 
but  my  Cake  and  Cheefe  that  I  brought  thither  my 
felf. 

L.  C.  J.    Who  went  up  to  the  Chamber  with 
you  ? 

Dinine.  The  Girl,  my  Lord. 
L.  C.  J.  And  no  body  elfe  ' 
Dunne.  No,  my  Lord. 
L.  C.  J.  Was  the  Bed  made  ? 
Dunne.  Yes,   my  Lord,  it  was. 
L.  C.  J.   YtJU  eat  nothing  in  the  Houfe,    you 
fay? 

Dunne-  Nothing  but  my  own  Cake  and  Cheefe, 
my  Lord. 

L.  C.  y.  But  you  did  not  drink  in  the  Houfe  at 
all? 

Dunne.  No,  my  Lord,  I  did  not. 
L.  C.  J.  Did  you  drink  at  Marton,  where  you  did 
call  upon  Fane. 
Dunne.  Yes,  I  did,  but  not  afterwards. 
L.  C.  J.  Did  you  fee  any   body  there  the  next 
Morning  before  they  were  taken  ? 

Dunne.  No,  my  Lord  ;  but  after  the  Houfe  was 
befet,  I  faw  my  Lady  and  Mr,  Hicks,  and  I  think 
I  faw  Goodman  Carpnter. 

L.  C.  J.  They  and  you  were  taken  there  toge- 
ther, were  not  you  ? 
Dunne.  Yes. 

L.  C.  J.  Did  you  fee  Carpenter's  Wife,  upon 
your  Oath,  that  Night  ? 

Dunne.  My  Lord,  I  did  not. 
L.  C.  J.    Nor  no  Woman-kind  befides  the  Girl 
you  fpeak  of  ? 

Dunne.  No,  my  Lord. 
L.  C.  J.  Nor  no  Man  befides  Carpenter? 
Dunne.  No,  my  Lord. 
L.  C.  y.  You  are  fure  of  this  ? 
Dunne.  I  am  fo,  my  Lord. 
L.  C.  y.  You  are  fure  you  did  not  drink  there  ? 
Dunne.  I  am,  my  Lord. 

L.  C.  y.  And  you  fay  he  brought  the  Light  in- 
to the  Stable,  and  gave  your  Horle  Hay  ? 
Dunne.  He  did,  my  Lord. 
L.  C.  J.  Now  prithee  tell  me  truly,  where  came 
Carpenter  unto  you?  I  muft  know  the  Truth  of 
that  -,  remember  that  I  gave  you  fair  Warning,  do 
not  tell  me  a  Lye,  for  I  will  be  fure  to  treafure  up 
every  Lye  thai  thou  tclkfl  me,  and  thou  may'ft  be 
certain  it  will  not  be  for  thy  Advantage  :  I  would 
not  terrify  thee  to  make  thee  fay  any  thing  but 
the  Truth  ;  but  afiure  thy  felf  I  never  met  with  a 
lying,  fneaking,  canUng  Fellow,  but  I  always  trea- 
fur'd  up  Vengeance  for  him  :  and  tlicrefore  look  to 
it,  that  thou  doft  not  prevaricate  with  me,  for  to 
be  fure  thou  wilt  come  to  t'ne  worft  of  it  in  the  end  ? 
Dunne.  My  Lord,  I  will  tell  the  Truth  as  near  as 
I  can. 

L.  C.  y.  Then  tell  me  where  Carpenter  met  thee  ? 
Dunne.  In  the  Court,  my  Lord. 
L.  C.  y.  Before  you  came  to  the  Gate,  or  after  ? 
^  Dunne.  It  was  after  we  came  to  the  Gate,   in  the 
Court. 


L.  C.  y.  Then  tell  me,  and  I  charge  you  tell  me 
true,  who  was   with  you  when  Carpenter  met  you  ? 
Dunne.  Hicks  and  Neltborp. 
L.  C.  y.  Was  there  any  body  elfe  befides  them 
two  in  the  Court  ? 

Dunne.  There  was  no  body  but  Hicks  and  Nel- 
tborp, and  I  and  Mr.  Carpenter. 
L.  C.  y.  You  are  fure  of  that  ? 
Dunne.  Yes,  my  Lord. 

L.  C.  y.  Confider  of  it,  are  you  fure  there  wasr 
no  body  elfe  ? 

Dunne.  Truly,  my  Lord,  I  did  not  mind  that 
there  was  any  body  elle. 

L.  C.  y.  Recoiled  your  felf,  and  confider  well  of 
it. 

Dunne.  Truly,  my  Lord,  I  do  not  know  of  any- 
body elfe. 

L.  C.  y.  Now  upon  your  Oath  tell  me  truly, 
who  it  was  that  opened  the  Stable-door,  was  it 
Carpenter  or  you  ? 

Dunne.  It  was  Carpenter,  my  Lord. 
L.  C.  y.  Why,  thou  vile  Wretch  didft  not  thou 
tell  me  juft  now  that  thou  pluck'd  up  the  Latch  ? 
Doft  thou  take  the  God  of  Heaven  not  to  be  a 
God  of  Truth,  and  that  he  is  not  a  Witnefs  of  all 
thou  fay'ft  ?  Doft  thou  think  becaufe  thoupreva- 
ricateft  with  the  Court  here,  thou  can'ft  do  fo  with 
God  above,  who  knows  thy  Thoughts,  and  it  is  in- 
finite Mercy,  that  for  thofe  Falfhoods  of  thine,  he 
does  not  immediately  ftrike  thee  into  Hell  ?  Jefus 
God  !  there  is  no  fort  of  Converlation  nor  human 
Society  to  be  kept  with  fuch  People  as  thefe  are, 
who  have  no  other  Religion  but  only  in  Pretence, 
and  no  way  to  uphold  themfelves  but  by  countenan- 
cing Lying  and  Villany  :  Did  not  you  tell  me  that 
you  opened  the  Latch  your  felf,  and  that  you  faw  no 
body  elfe  but  a  Girl  ?  How  durft  you  offer  to  tell 
fuch  horrid  Lyes  in  the  prefence  of  God  and  of  a 
Court  of  Juftice  ?  Anfwer  me  one  Queftion  more  : 
Did  he  pull  down  the  Hay  or  you  ? 

Dunne.  I  did  not  pull  down  any  Hay  at  all. 
L.  C.  y.  Was  there  any  Hay  pull'd  down   before 
the  Candle  was  brought  ? 
Dunne.  No,  there  was  not. 
L.  C.  y.  Who  brought  the  Candle? 
Dunne.  Mr.  Carpenter   brought  the  Candle  and 
Lanthorn. 

L.  C.  y.  It  feems  the  Saints  have  a  certain  Charter 
lor  Lying ;  they  may  lye  and  cant,  and  deceive, 
and  rebel,  and  think  God  Almighty  takes  no  notice 
of  it,  nor  will  reckon  with  them  for  it  :  You  fee. 
Gentlemen,  what  a  precious  Fellow  this  is,  a  very 
pretty  Tool  to  be  employ'd  upon  fuch  an  Errand, 
a  Knave  that  no  body  would  truft  for  half  a  Crown 
between  Man  and  Man,  but  he  is  the  fitter  to  be 
employ'd  about  fuch  Works  ■,  what  Pains  is  a  Man 
at  to  get  the  Truth  out  of  thefe  Fellows,  and  it  is 
with  a  great  deal  of  Labour,  that  we  can  fqueeze 
one  Drop  out  of  them  ?  A  Tu}-k  has  more  Title  to 
an  Eternity  of  Blifs  than  thefe  Pretenders  to  Chri- 
ftianity,  for  he  has  more  Morality  and  Honefty  in 
him.  Sirrah,  I  charge  you  in  the  prefence  of  God, 
tell  me  true.  What  other  Perfons  did  you  fee  that 
Night? 

Dunne.  My  Lord,  I  did  not  fee  any  than  what  I 
have  told  you  already. 

L.  C.  y.  Then  they  went  out  and  brought  word 
that  thou  wert  come,  and  fo  he  came  out  to  meet 
thee.  Very  well :  I  would  have  every  body  that  has 
but  the  leart  Tang  of  Saintfhip  to  obferve  the  Car- 
riage of  this  Fellow,  and  Jee  how  they  can  cant  and 
fnivel,  and  lye,  and  forfwear  themfelves,  and  all  for 
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the  Good  Old  Caufe  :  They  will  flick  at  nothing,  if 
they  think  they  can  but  preferve  a  Brother  or  Sifter 
Saint  forfoorh  -,  they  can  do  any  thing  In  the  world 
but  fpcak  Truth,  and  do  their  Duty  to  God  and 
their  Govcrnours :  lafk  you  again,  Tfxd  not  Carpen- 
ter meet  you  before  you  left  Hicks  and  Nelth'orp  ? 

Dunne.  No,  he  did  not. 

L.  C.  J.  Then  I  afk  you  again  once  more,  did 
not  Carpenter  afk  you  to  drink  ? 

Dunne.   No,   he  did  not. 

L.C.y.  Did  not  he  light  you  with  a  Lan thorn 
a  nd  Candle  into  the  Houfe  ? 

Dunne.  I  went  into  the  Houfe. 

L.  C.  y.  Doft  thou  believe  we  think  any  body 
thriifl:  thee  in  :  Did  he  light  thee  in,  I  afk  thee  ? 

Dunne.  I  went  in  along  with  Mr,  Carpenter. 

L.C.  7.  What  Room  did  he  carry  you  into  ? 

Dunne.  My  Lord,  he  carried  me  into  no  Room, 
the  young  Woman  fliew'd  me  into  a  Room. 

L.  C.  J.  What  Room  was  it  ? 

Dunne.  Into  the  Chamber. 

L.  C.  7.  Was  not  thou  in  the  Hall  or  Kitchen  ? 

Dunne.  No,  my  Lord. 

L.C.y.  Ic  is  hard  thou  hadfl  not  one  Cup  of 
Drink  to  thy  Cake  and  Cheefe. 

Dunne.  My  Lord,  I  had  never  a  Drop, 

L.  C.  y.-  No,  nor  did  no  body  afk  you  to  cat  or 
drink  ? 

Dunns.  No,  my  Lord. 

L.  C.  y.  Thou  art  the  befl-natur'd  Fellow  that 
ever  I  met  with,  but  the  worft  rewarded.  Come, 
I  will  afk  thee  another  Queflion :  When  was  the  firft 
time  thou  heard' ft  Neltborp's  Name  ? 

Dunne.  Not  till  he  was  taken. 

L.  C.  y.  What  Name  did  the  Fellow  with  the 
black  Beard  tell  thee  he  had  ? 

Dunne.  My  Lord,  he  never  told  me  any  Name  ? 

L.  C.  y.  Didft  thou  never  afk  him  his  Name  ? 

Dunne,  No,  my  Lord,  that  Man  that  was  after- 
wards found  to  be  Nelthorp,  I  did  not  knowto  be 
Nelthorp  till  he  was  taken,  nor  what  his  Name  was, 
nor  any  Name  he  had. 

L.  C.  7.  No,  prithee  tell  the  Truth,  did  not  Nel- 
thorp go  by  the  Name  of  Crofts  ? 

Dunne.  He  did,  my  Lord. 

L.  C.  y.  Then  prithee,  when  did  he  firfl  go  by 
that  Name  in  thy  Hearing  ? 

Dunne.  My  Lord,  I  only  heard  Hicks  fay  he  went 
by  the  Name  of  Crofls. 

L.  C.  y.  When  was  that  ? 

Dunne.  When  they  were  taken. 

L.  C.  y.  Did  you  not  hear  him  call'd  by  that 
Name  any  time  of  the  Journey .'' 

Dunne,  I  cannot  recolleft,my  Lord,  that  lever  did, 

L.  C.  y.  Thou  canft  recoiled  nothing  of  Truth : 
Is  this  as  much  as  you  can  fay  ? 

Dunne.  It  is,  my  Lord. 

Mr.  Jennings.  You  fay  Carpenter  met  you  very 
civilly,  and  took  care  of  your  Horfe:  Did  he 
make  no  Provifion  for  Hicks  and  Neltborp's  Horfes  ? 
What  became  of  them.'' 

Dunne.  I  cannot  tell,  my  Lord. 

Mr.  Rumj'e-j.  Did  you  fee  their  Horfes  afterwards  ? 
Dunne.  No,  my  Lord,  I  did  not, 

Mr.  Rimfey.  When  they  alighted  from  them, 
were  they  ty'd  faft  to  the  Gate,  or  how  ? 

Dunne.  They  were  not  ty'd  at  all,  as  I  know  of. 

Mr.  Jennings,  Did  you  tell  Ca-pen'er  that  their 
Horfes  were  there  ? 

Dunne.  I  did  not  tell  him  any  fuch  thing, 

L.  C.  y.  Thou  art  a  ftrange  prevaricating,  fhuf- 
fling,  fmveling,  lying  Rafcal. 
Vol.  IV. 
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Mr.  Pcllexfen.  We  will  fet  him  by  for  the  prefent, 
and  call  Barfer,  that  is  the  other  Fellow. 

L.  C  y.  Will  the  Prifoner  afk  this  Perfon  any 
Queftions  ? 

Lifle.   No, 

L.C.y.  Perhaps  her  Queftions  might  endanger 
the  coming  out  of  all  the  Truth,  and  it  may  be  Ihe 
is  well  enough  plcafed  to  have  him  fwear  as  he  does  j 
but  it  carries  a  very  foul  Face,  upon  my  Word. 

[Then  Barter  was  Pworn. 

L.  C.  y.  h  this  Barter  ? 

Mr.  Pollexfen.  Yes,  my  Lord,  for  his  part  we 
have  his  Examination  before  two  Juftices  of  Peace  j 
but  we  hope  he  is  an  honeft  Fellow,  and  will  tell  the 
Truth. 

L.  C.  y.  That  is  all  one  whether  you  have  his  Ex- 
amination or  not-,  I  expea  he  fhould  tell  me  the 
Truth,  and  the  whole  Truth  here.  Friend,  you  know 
your  Soul  is  at  pawn  for  the  Truth  of  what  you 
teftify  to  us ;  the  other  Fellow  thou  feeft  has  been 
prevaricating  with  us  all  this  while,  and  fwearino- 
off  and  on,  and  fcarce  told  one  Word  of  Truth  I 
know  very  well :  Now  I  know  as  much  of  thee  as 
I  do  of  him,  therefore  look  to  thy  felf,  and  let  the 
Truth,  and  nothing  but  the  Truth  come  out  ? 

Barter.  May  it  pleafe  your  Honour,  my  Lord, 
this  Man  Dunne  came  to  my  Houfe  upon  the  Satur- 
day, and  fpoke  to  me  to  ride  along  with  him  to 
Moyle's-Court,  where  my  Lady  Lifle  liv'd  ;  and  I 
having  no  other  Bufinefs  at  that  time,  did  go  along 
with  him  :  He  had  a  Letter  in  his  Pocket,  and  I  faw 
him  produce  the  Letter  to  my  Lady's  Bailiff,  Mr. 
Carpenter,  but  he  would  not  meddle  with  it,  fo  I 
fuppofe  he  went  in  with  it  to  my  Lady  ;  and  while 
I  was  in  the  Kitchen,  my  Lady  came  thither,  and 
afked  me,  faith  fhe.  What  Countryman  art  thou  ? 
Said  I,  Madam,  I  am  a  fViltJIoire  Man,  Saith 
fhe,  Do'ft  thou  make  Bricks?  No,  faid  I,  Madam, 
I  cannot,  I  can  help  in  Husbandry-work.  Saith  fhe. 
If  thou  could'ft  make  Bricks,  I  will  give  thee  ten  A- 
cres  of  Ground  in  fuch  a  Place.  I  told  her  no,  I  couid 
not :  And  then  fhe  goes  to  this  Man  Dunne,  and 
there  fhe  was  laughing  with  him,  and  look'd  upon 
me  ;  and  afterwards  when  we  were  going  along,  I 
afked  him  what  fhe  laughed  at  ? 

L.  C.  J.  Ay,  and  now  tell  me  what  he  faid  to 
thee  about  it  ? 

Barter.  He  told  me,  my  Lord,  my  Lady  afked 
whether  I  knew  any  thing  of  the  Concern,  and  that 
he  anfwered  her,  no  ;  this  the  Fellow  told  me  was 
that  fhe  laugh'd  at.  After  this,  I  could  noteat,  nor 
drink,  nor  fleep  for  trouble  of  mind,  till  I  izad  difco- 
vered  this  to  fome  Juftice  of  the  Peace ,'  and  I  re- 
folved  at  laft  to  go  to  Colonel  Penfuddack,  and  con- 
fult  him  about  it,  fo  I  went  over  an^  told  him  of 
it. 

L.  C.  J.  What  did  you  tell  Cp/onel  Penruddocky 
let  us  hear  ? 

Barter.  Where  I  had  been  Aht  Saturday  before, 
and  where  I  fhould  meet  them  again  upon  Salisbury- 
Plain  upon  the  Tuefday,  fox  I  did  expert  to  meet 
them  there  according  to  appointment,  and  we  did 
agree  he  lliould  come  and  take  them  there  -,  but  af- 
terwards mifTmg  them  there,  or  for  fbme  other  rea- 
fon,  I  do  not  know  what,  his  Mind  altered,  and 
he  came  to  take  them  in  the  Houfe :  So  when  I 
met  them,  we  rode  on  about  ten  MUes,  and  they 
would  have  had  me  to  have  led  them  a  private  way 
over  the  fording  Bridge  towards  Moyle's-Court,  but 
I  told  them,  in  cafe  they  intended  to  have  me  for 
their  Guide,  they  muft  go  the  way  that  I  could  tell ; 
but  they  would  go  that  private  way,  and  fo  lofe  their 
0^2  way  i 
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way  i  then  they  lent  back  this  Dunne  to  Marton,  to 
one  Fam,  that  was  the  fat  Man  that  fent  him  :  but 
I  finding  that  I  was  of  no  more  value  then,  rode 
away  from  them,  and  having  a  Relation  that  liv'd 
on  that  fide  of  the  Country,  I  went  to  let  Colonel 
Pmriiddockknov/  that  they  were  at  the  Houfe.  But 
before  I  went  away  from  them,  Nehhorp  gave  me 
five  Shillings,  half  a  Crowh,  and  two  Shillings  and 
a  Six-pence, 

L.C.y.  Now  thou  iayft  Nelthorp  did:  Didftthou 
hear  his  Name  named  ? 

Barter.  I  never  could  find  any  of  their  Names 
till  they  were  taken. 

Mr.  Pollexfen.  Pray,  Barter,  what  Difcourfe  had 
you  with  Dunne  the  firft  time  you  were  going  to 
and  fi-om  my  Lady  Lifle'h  concerning  the  Men 
that  he  was  to  bring  thither,  and  what  Eflates  they 

had? 

Barter.  My  L^rd,  he  faid  they  had  half  a  Score 
of  Thoufands  ^f  Pounds  a  Year  a-piece. 

Mr.  PolU'Xfen.  Did  he  tell  you  they  were  to  come 
to  my  Lady's  ? 

Barter.  Yes,  he  told  me  they  were  to  come 
upon  the  Tuefday,  and  they  were  to  come  fuch  a 
Way,  and  were  to  come  to  my  Lady's  in  the  Even- 

hig. 

L.  C.y.  What  wer't  thou  to  have  for  thy  pains  ? 

Barter,  I  made  no  Bargain,  my  Lord. 

L,  C.  y.  You  are  all  very  free,  kind-hearted  Peo- 
jple,  I  fay  that  for  you. 

Mr.  Polkxfen,  What  did  Dunne  fay  about  his 
Gains  ? 

Barter.  He  told  me  he  had  a  very  fine  Booty  for 
his  part,  and  that  he  fliould  never  want  Money  a- 
gain,  and  that  I  Ihould  be  very  well  paid,  and  gave 
me  half  a  Crown. 

L.  C.  y.  Then  let  my  honeft  Man,  Mr.  Dunne, 
ftand  forward  a  little.  Come,  Friend,  you  have 
had  fome  time  to  recolleft  your  felf ;  let  us  fee 
whether  we  can  have  the  Truth  out  of  you  now : 
You  talked  of  carrying  a  Meffage  from  Hicks  to 
my  Lady  Lijle  ;  Did  not  you  carry  a  Letter  ? 

Dunne.  No,  my  Lord,  I  did  not. 

L.  C.  y.  Did  not  you  ihew  a  Letter  to  the  Bailiff, 
Carpenter  ? 

Dunne.  No,  my  Lord,  I  did  not. 

L.  C  y.  What  fay  you.  Barter,  to  that  ? 

Barter.  My  Lord,  I  did  fee  him  produce  the  Let- 
ter to  the  Bailiff. 

L.  C.  y.  Then  I  will  ask  you  another  Queftion : 
Did  you  not  tell  Barter  that  you  fhould  be  at 
Salisbury-Plain,  with  two  People,  upon  the  Tuef- 
day ? 

Dunne.  No,  my  Lord,  I  faid  between  Compton 
and  Povant. 

L.Cy.  Did  not  you  tell  him,  that  they  were 
brave  Fellows,  and  had  God  knows  how  many 
Thoufand  Pounds  z.  year  a-piece  ? 

Dunne.  No,  my  Lird,  I  did  not. 

L.  C.  y.  Then  one  thing  more  :  Did  not  you  tell 
him,  that  you  told  my  Lady,  when  fhe  asked  whe- 
ther he  was  acquainted  wiih  the  Concern,  that  he 
knew  nothing  of  the  Bufinef:  ? 

Dunne.  My  Lord,  I  did  tell  him  fo. 

L.  C.  y.  Did  you  fo  ?  Then  you  and  I  muft  have 
a  little  further  Difcourfe :  Come  now,  and  tell  us, 
what  Bufinefs  was  that?  and  tell  it  us  fo,  that  a 
Man  may  underftand  and  believe  that  thou  doft 
/peak  Truth. 

Dunne.  Does  your  Lordlhip  ask  what  that  Bufi- 
nefs was  ? 


L.  C.  J.  Yes,  it  is  a  plain  Queftion  •,  What  was 
that  Bufinefs  that  my  Lady  asked  thee,  whether  the 
other  Man  knew  ;  and  then  you  anfwered  her,  that 
he  did  know  nothing  of  it  ? 

[Tfjen  he  paufed  a  while. 
L.  C.  J.  Remember,  Friend,  thou  art  upon  thy 
Oath  -,  and  remember  withal,  that  it  is  not  thy 
Life,  but  thy  Soul  that  is  now  in  danger  :  therefore 
I  require  from  thee  a  plain  Anfwer  to  a  very  plain 
Queftion  •,  What  was  that  Bufinefs  my  Lady  en- 
quired after,  whether  the  other  Fellow  knew,  and 
thou  told'ft  her,  he  did  not  ? 

[Dunne  made  no  Anfwer,  but 
food  jnufng  a  while. 
L.  C.  J.  He  is  now  ftudying  and  mufing  how  he 
Ihall  prevaricate ;  but  thou  had'ft  better  tell  the 
Truth,  Friend  :  remember  what  thou  haft  faid  al- 
ready ;  thou  haft  faid.  That  thou  didft  tell  that 
Man,  that  the  Lady  asked  you,  whether  he  knew 
any  thing  of  the  Bufinefsj  and  thou  told'ft  her,  he 
did  not.  Now  I  would  know  what  that  Bufinefs 
was.-" 

[Still  he  made  no  Anfwer,  but  feemed  to  mufe. 
L.  C.  J.  Look  thee,  if  thou  canft  not  compre- 
hend what  I  mean,  I  will  repeat  it  to  thee  again  ; 
for  thou  fhalt  fee  what  Countryman  I  am,  by  my 
telling  my  Story  over  twice  :  Therefore  I  ask  thee 
once  again.  Thou  faid'ft  thy  Lady  asked  thee, 
whether  he  knew  of  the  Bufinefs  -,  and  thou  told'ft 
her,  he  did  not.  Now  let  us  know  what  that  Bu- 
finefs was. 

Dunne.  I  cannot  mind  it,  my  Lord,  what  ic 
was. 

L.  C.  J.  But  mind  me  prithee  :  Thou  did'ft  tell 
that  honeft  Man  there,  that  my  Lady  Life  asked 
thee,  whether  he  knew  any  thing  of  the  Bufinefs, 
and  thou  faid'ft,  no.     What  was  that  Bufinefs  ? 

Dunne.  That  Bufinefs  that  Barter  did  not  know 
of.? 

L.  C.  J.  Yes,  that  is  the  Bufinefs  ;  be  ingenuous, 
tell  the  Truth:  Oh  !  how  hard  the  Truth  is  to  come 
out  of  a  lying  Presbyterian  Knave.  Prithee,  Friend, 
confider  the  Oath  that  thou  haft  taken  ;  and  that 
thou  art  in  the  prefence  of  a  God  that  cannot  en- 
dure a  Lye,  nor  whofe  Holinefs  will  not  admit  him 
to  difpenfe  with  a  Lye  :  Confider  that  that  God  is 
an  infinite  Being  of  Purity,  Holinefs  and  Truth  ; 
and  it  would  be  inconfiftent  with  his  Being  to  dif^ 
penfe  with  the  leaft  Untruth  ■,  and  thou  haft  called 
him  towitnefs,  that  thou  would'ft  teftify  the  Truth, 
the  whole  Truth,  and  nothing  but  the  Truth.  I 
charge  thee,  therefore,  as  thou  wilt  anfwer  it  to 
that  God  of  Truth,  and  that  thou  may'ft  be  called 
to  do,  for  ought  I  know,  the  very  next  Minute, 
and  there  thou  wilt  not  be  able  to  palliate  the 
Truth  ;  what  was  that  Bufinefs  you  and  my  Lady 
fpoke  of? 

[Then  he  paufed  for  half  a  quarter  of  an 
Hour,  and  at  lafl  faid  : 
Dunne.    I  cannot  give  an  Account  of  it,    my 
Lord. 

L.C.J.  Oh  bleflTed  God !  Was  there  ever  fuch 
a  Villain  upon  the  Face  of  the  Earth ;  to  what 
Times  are  we  referved?    Doft  thou  believe  that 
there  is  a  God  ? 
Dunne.  Yes,  my  Lord,  I  do. 
L.  C.  J.  Doft  thou  believe,  that  that  God  can 
endure  a  Lye  ? 
Dunne.  No,  my  Lord,  I  know  he  cannot. 
L.  C.  y.  And  doft  thou  believe  then,  that  he  is 
a  God  of  Truth  ? 
Dunne.  Yes,  my  Lord,  I  do. 

L-cy. 
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I  Q  y.  Doft  thou  think,  that  that  God  of  Truth 
may  immediately  fink  thee  into  Hell-Fire  if  thou 
telleft  a  Lye  ? 

Dunne.  I  do,  my  Lord. 

L.  C.  7.  Doft  thou  believe,  that  he  does  obferve 
every  thing  that  thou  thinkeft,  fayeft  or  doeft; 
^inows  the  Secrets  of  thy  Heart,  and  knows  whe- 
ther tliou  tcUeft  a  Lye  or  not,  tho*  perhaps  it  may 
be  hid  from  us,  and  knows  whether  thou  doft  pre- 
varicate or  not  ? 

Dunne.  I  know,  the  Lord  does  know  all  things. 

L.  C.J.  Doft  thou  believe,  that  he  knows  the 
Bufinefs  that  you  and  my  Lady  the  Prifoner  were 
talkino-  of,  as  well  as  you  do  j  that  he  hath  an  al- 
mighty Power  over  all  his  Creatures,  an  all-pier- 
cing Eye,  that  looks  into  the  Hearts  of  every  one 
of  them,  and  from  which  nothing  can  be  concealed  ? 
Doft  thou  believe  it  poffible  to  conceal  that  very 
Difcourfe  of  yours  from  the  knowledge  of  that  in- 
finite Being  ? 

Dunne.  My  Lord,  I  do  believe  that  there  is  a 
God  above. 

L.  C.  J.  I  ask  thee  then  again  ;  Doft  thou  believe, 
that  that  God  above,  who  is  a  God  of  Truth  him- 
ielf,  is  omnifcient,  omniprefent,  to  whom  all  Truth 
is  naked  and  open,  that  he  khows  every  thing  that 
is  either  thought,  faid  or  done  by  any  of  his  Crea- 
tures, fees  and  knows  the  Hearts  of  all  Men  ; 
Doft  thou  believe  all  this  ? 

[He  ftood  ftlent  for  a  good  while. 

L.  C.  y.  Friend,  deceive  not  thy  felf ;  the  great 
God  does  obferve  and  know  the  fecret  workings  of 
thy  Thoughts  now,  and  how  Truth  ftruggles  to  get 
out,  but  Bafenefs  and  Villany  keep  it  in :  All  the 
private  Imaginations  of  thy  Heart  are  not  only 
known  to  him,  but  regiftred  by  him,  and  thy  Con- 
fcience  will  bear  witnefs  to  thy  Accufation  when  thou 
art  called  to  anfwer  for  them,  and  anfwer  for  them 
thou  muft ;  for  the  Scripture,  that  is  the  Word 
of  God,  tells  us.  That  every  vain  Thought  we  muji 
account  for.  Doft  thou  then  believe,  that  any  Dif- 
courfe between  you,  tho'  never  fo  private,  is  pri- 
vate from  the  Almighty,  All-knowing  God  ? 

Dunne.  My  Lord,  I  know  it  is  not,  nor  can  be. 

L.  C.  7.  I  therefore  once  more  adjure  thee,  as 
thou  wilt  anfwer  it  to  that  God,  that  is  the  Searcher 
of  the  Hearts  and  Trier  of  the  Reins,  to  whom  all 
Hearts  are  open,  and  from  whom  no  Secrets  are 
hid,  that  thou  make  me  a  plain  Anfwer  to  my 
Queftion  ;  and  as  thou  haft  called  God  to  bear 
Witnefs  to  the  Truth  of  the  Evidence  thou  giveft 
here  in  this  Court,  fo  I  charge  thee,  in  his  Name, 
to  declare  the  Truth,  and  nothing  but  the  Truth. 
Now  tell  us  what  was  the  Bufinefs  you  fpoke  of? 

[But  he  made  no  Anfwer. 
William  Mon-  L.C.Baron.  Friend,  mind  what 
tague  Efq;  j^y  i^^^.^  j-^^.^  ^^  ^^^^  ^^^  confider, 

how  eafy  a  thing  it  is  for  a  Man  to  fpeak  Truth, 
an3  give  a  plain  Anfwer  to  a  plain  Queftion.  You 
cannot  but  underftand  what  my  Lord  asks  of  you  ; 
you  faid  even  now,  that  you  did  tell  the  other 
Witnefs,  Barter,  that  my  Lady  ask'd  you,  whether 
he  knew  any  thing  of  the  Bufinefs ;  and  you  told 
her,  he  did  not.  Now  my  Lord  would  have  you 
tell  us,  what  thai  Bufinefs  was? 

[Hef'etned  to  turn  his  Head  on  one  fide., 
hut  ret  rnd  no  Anfwer. 

L.  C.  y.  He  i;.  going  to  ask  that  Man  there,  whe- 
ther he  fhaU  tell  the  Truth. 

Dunne.  No,  my  Lord,  I  ask  no  Man  any  fuch 
Queftion. 


L.  C.  y.  Prithee  tell  us  the  TrutJi  then  now : 
Thou  art  to  know,  that  thou  ftandeft  in  the  Pre- 
fcncc  of  the  God  of  Truth,  and  haft  called  him  to 
witnefs,  that  thou  would'ft  cell  the  Truth. 

Dunne.  My  Lord,  I  do  tell  the  Truth,  as  far  as 
I  can  remember. 

L.  C.  y.  Then  what  was  that  you  told  my  Lady 
Lijle,  Barter  did  not  know  ? 

Dunne.  What  Barter  did  not  know,  my  Lord  ? 
L.Cy.    Ay,  is  not  that  a  plain  Qyeftion?     Of 
all  the  Witneffes  that  ever  I  met  with,  I  never  faw 
thy  fellow. 

[He  flood  a  good  while,  and  made  no  Anfwer. 
L-C.y.  I  hope.  Gentlemen  of  the  Jury,  you  take 
notice  of  the  ftrange  and  horrible  Carriage  of  this 
Fellow  ;  and  withal,  you  cannot  but  obferve  the 
Spirit  of  that  fort  of  People,  what  a  villanous  and 
devililh  one  it  is :  Good  God  1  that  ever  the  thing 
called  Religion  (a  Word  that  People  have  fo  much 
abufed)  fhould  ever  wind  up  Perfons  to  fuch  a  height 
of  Impiety,  that  it  fhould  make  them  lofe  the  Be- 
lief that  there  is  a  God  of  Truth  in  Heaven  ;  that 
fees  and  knows,  obferves  and  regifters,  and  will 
punilli  and  take  vengeance  of  Falfhood  and  Per- 
jury. It  may  well  make  the  reft  of  Mankind,  that 
have  any  fort  of  Faith  in  a  Deity  and  a  future  Life, 
to  abhor  and  deteft  both  the  Men  and  their  Re- 
ligion, if  fuch  abominable  Principles  may  be  called 
fo.  A  Turk  is  a  Saint  to  fuch  a  Fellow  as  this, 
nay  a  Pagan  would  be  afhamed  to  be  thought  to 
have  no  more  Truth  in  him.  O  bleffed  Jefus ! 
What  an  Age  do  we  live  in,  and  what  a  Genera- 
tion of  Vipers  do  we  live  among  ?  Sirs,  is  this  that 
you  call  the  Proteftant  Religion  ?  Shall  fo  glorious 
a  Name  be  applied  to  fo  much  Villany  and  Hypo- 
crify  ?  Is  this  the  Perfuafion  you  hope  to  live, 
and  die,  and  find  Salvation  in  ?  Will  any  of  you 
all.  Gentlemen,  be  contented  to  die  with  a  Lye 
in  your  Mouth  ?  Do  not  you  all  expeft,  accord- 
ing to  the  Orthodox  Dodrine  of  the  true  Church 
of  England,  that  eternal  Damnation  will  be  the 
Portion  of  Lyars  ?  And  thou  wicked  Wretch^  how 
durft  thou  appear  to  give  Teftimony  before  even 
an  earthly  Tribunal  with  fo  much  Impudence  and 
Falftiood,  when  every  Lye  will  coft  thee  fo  dear, 
except  a  fincere  and  hearty  Repentance,  and  the 
infinite  Mercy  of  the  great  God  interpofe  ?  I 
charge  you  once  more,  as  you  will  anfwer  it  at  the 
Bar  of  the  great  Judge  of  all  the  World,  that  you 
tell  me  what  that  Bufinefs  was,  you  and  the  Pri- 
foner talked  about :  do  but  confider  what  a  Con- 
dition thou  bringeft  thy  felf  into  by  aU  this  Shuf- 
fling and  Prevarication,  even  as  to  any  thing  of 
Mercy  in  this  Life ;  for  indeed  it  is  not  fit  thou 
fliould'ft  have  the  leaft  Hopes  of  Men.7  on  this  fide 
Eternity,  and  truly  there  is  no  Man  can  imagine 
lefs  than  infinite  Mercy  can  pardon  fo  flagitious  a 
Sin,  one  that  fo  impudently  teils  and  ftands  in  a 
Lye. 

[Still  he  luould  make  no  Anfwer. 
L.  C.  y.  Jefus  God  !  Was  there  ever  fuch  a  Fel- 
low in  the  World  as  thou  art  ?  Prithee  let  me  ask 
thee  once  again,  Doft  chou  believe  that  there  is  a 
God,  that  this  God  is  fpotlefs  Truth  and  Purity 
it  felf?  Doft  thou  believe  thou  haft  a  pre- 
cious and  immortal  Soul,  that  is  to  live  in  ever- 
lafting  Blifs  or  eternal  Mifery  after  this  Life  ac- 
cordingly as  thou  carrieft  it  here  ;  if  thou  doft  be- 
lieve it,  ought  not  the  Concerns  of  that  precious 
and  immortal  Soul  of  thine  to  be  much  dearer  to 
thee   than  ten   thoufand  Worlds?    Does  not  the 
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blcfled  Wdrd  of  Truth  tell  thee.  What  will  it 
profit  a  M^»  ^0  S,^''^  ^^^  whoU  World,  and  lofe  his 
Own  Sou!  ?  or  vjhat  Jhall  a  Man  give  in  exchange  for 
his  Soul?  h  not  this  the  Voice  of  Scripture  itlelf? 
And  wilt  thou  hazard  fo  dear  and  precious  a  thing  for 
a  Lye,  and  an  unprofitable  Lye  too?  Thou  Wretch  ! 
all  the  Moantains  and  Hills  in  the  World  heaped 
upon  one  another,  will  not  cover  thee  from  the 
Vengeance  of  the  great  God  for  this  Tranfgreffion 
offalfeWitnefs-bearing;  What  hopes  can  there  be 
for  fo  profligate  a  Villain  as  thou  art,  that  fo  im- 
pudently ftands  in  open  defiance  of  the  Omnipre- 
fence,  Omnifciencc  and  Juftice  of  God,  by  perfift- 
ing  in  fo  palpable  a  Lye  ?  I  therefore  require  it  of 
you,  in  his  Name,  to  tell  me  the  Truth. 

Dunne.  I  cannot  tell  whrit  to  fay,  my  Lord. 

L.  C.  J.  Good  GocJ .'  Was  there  ever  fuch  an 
impudent  Rafcal?  Well,  I  will  try  once  more,  and 
tell  thee  what  I  mean  ;  you  faid  you  told  that  ho- 
neft  Man  (for  truly  he  feems  fo  to  be)  that  my 
Lady  afkecJ  you  whether  he  knew  of  the  Bufinefs, 
and  you  told  her,  he  did  not  :  Prithee  be  fo  ffee  as 
to  telJ  us  what  that  Bufinefs  was. 

[Dunne  »rt/(/fii,  but  woittd  make  no  Anfwer. 

L.  C.  y.  Prithee  what  didft  thou  mean,  or  thy 
Lady  mean,  by  that  Bufinefs  ? 

\_He  paufed  again,  but  would  make  no  Anfwer. 

L.  C.  J.  Why,  prithee  dofl:  thou  think  thou  doft 
her  a  Kindnefs  by  this  way  of  proceeding?  Sure 
thou  can'ft  not  think  fo  -,  for  fuch  a  fort  of  Carriage 
were  enough  to  convift  her,  if  there  were  nothing 
elfe. 

Dunne.  Truly,  my  Lord,  I  do  not  think  to  do 
her  any  Kindnefs  at  all. 

L.  C.  J.  Then  prithee  let  me  perfuade  thee  to 
have  fome  kindnefs  for  thyfelf,  ;  look  to  thy  own 
Soul  that  is  in  great  peril  of  everlafting  Ruin  and 
Deftruftion  by  thefe  means ;  dofi:  thou  call  this  Re- 
ligion ?  It  is  a  prodigious  piece  of  Religion  :  Come, 
pray  tell  me  what  I5ufinefs  it  was  you  talked  of: 
You  fliould  not  have  afl<ed  me  a  Queftion  fo  often, 
but  I  would  have  given  you  a  plain  Anfwer,  though 
I  were  not  under  the  Obligation  of  an  Oath,  as  you 
are. 

Dunne.  My  Lord,  pray  afk  the  Queftion  over 
again  once  more,  and  I  will  tell  you. 

L.  C.  J.  I  will  fo,  and  I  will  ask  it  you  with  all 
the  Calmnefs,  and  Serioufnefs,  and  Candour  that  I 
can  •,  if  I  know  my  own  Heart,  it  is  not  in  my  Na- 
ture to  defire  the  Hurt  of  any  body,  much  lefs  to  de- 
light in  their  eternal  Perdition  •,  no,  it  is  out  of  ten- 
der companion  to  you  that  I  ufe  all  thefe  Words :  I 
would  have  thee  to  have  fome  regard  to  thy  pre- 
cious and  irr.mortal  Soul,  which  is  more  valuable 
than  the  whole  World  •,  refleft  upon  that  Scripture 
again  which  I  m°ntion'd  before,  which  muft  be  true, 
becaufe  it  is  the  Vfords  of  him  that  is  Truth  itfelf : 
fVhat  f/jall  it  prof  I  a  Man  to  gain  the  whole  World, 
and  lofe  his  own  Soul  ?  or  what  fjall  a  Man  give  in 
exchange  for  his  Sold  ?  if  that  Soul  of  thine  be  taken 
away,  what  is  the  Body  fit  for,  but  like  a  putrid 
Carcafe,  to  be  thruft  into,  and  covered  with  the  Duft 
with  which  it  was  made  :  Therefore  I  ask  you,  with 
a  great  Defire  that  thou  may'ft  free  thyfelf  from  fo 
great  a  Load  of  Fallhood  and  Perjury,  tell  me 
what  the  Bufinefs  was  you  told  the  Prifoner,  the 
other  Man  Barker  did  not  know  ? 

Dunne.  My  Lord,  I  told  her,  he  knew  nothing 
of  our  coming  there. 

X.Cjf-  Nay,  nay,  that  can  never  be  it,  for  he 
came  along  with  thee. 


Dunne.  He  did  not  know  any  thing  of  my  co- 
ming there  till  I  met  him  on  the  way. 

L.  C.  y.  Prithee  mind  my  Queftion  ;  fure  enough 
thou  hadft  told  him  whither  thou  wert  going,  or 
elfe  he  could  not  have  been  thy  Guide  ;  fo  that  he 
muft  needs  know  of  thy  coming  there  :  but  what 
was  the  Bufinefs  that  thou  told'ft  her,  he  did  not 
knpv/. 

Dunne.  She  asked  me,  whether  I  did  not  know 
that  Hicks  was  a  Nonconformift. 

L.  C.  y.  Did  my  Lady  Life  aflc  you  that  Que- 
ftion? 

Dunne.  Yes,  my  Lord,  and  I  told  her  I  did  not. 

L.  C.  y.  But  that  is  not  my  Queftion :  What  was 
that  Bufinefs  that  he  did  not  know  ? 

Dunne.  It  was  the  fame  thing  ;  whether  Mr.  Hicks 
was  a  Nonconformift. 

L.  C.  y.  That  cannot  be  all ;  there  muft  be  fome- 
thing  more  in  it. 

Dunne.  Yes,  my  Lord,  it  is  all  j  I  know  nothing 
more. 

L.  C.  y.  What  did  ftie  fay  to  you  when  you  told 
her,  he  did  not  know  it  ? 

Dunne.  She  did  not  fay  any  thing,  my  Lord. 

L.  C.  y.  Why  doft  thou  think,  that  after  all  this 
pains  that  I  have  been  at  to  get  an  Anfwer  to  my 
Queftion,  that  thou  can'ft  banter  me  with  fuch  fhana 
Stuff  as  this  ?  Hold  the  Candle  to  his  Face,  that 
we  may  fee  his  brazen  Face. 

Dunne.  My  Lord,  I  tell  you  the  truth. 

L.C.y.  Didfhe  ask  thee  whether  tliat  Man  knew 
any  thing  of  a  Queftion  fhe  had  asked  thee,  and 
that  was  only  of  being  a  Nonconformift. 

Dunne.  Yes,  my  Lord,  that  was  all. 

L.  C.  y.  That  is  all  Nonfenfe  ;  doft  thou  imagbe 
that  any  Man  hereabouts  is  fo  weak  as  to  believe 
thee  ? 

Dunne.  My  Lord,  I  am  fo  baulked,  I  do  not 
know  what  I  fay  myfelf  -,  tell  me  what  you  would 
have  me  to  fay,  for  I  am  clutter'd  out  of  my  Senfes. 

L.  C.  y.  Why,  prithee  Man,  there's  no  body 
baulks  thee  but  thy  own  felf ;  thou  art  asked  Que- 
ftions  that  are  as  plain  as  any  thbg  in  the  World 
can  be  :  it  is  only  thy  own  depraved  naughty  Heart 
that  baulks  both  thy  Honefty  and  Underftanding, 
if  thou  haft  any  ;  it  is  thy  ftudying  how  to  prevari- 
cate, that  puzzles  and  confounds  thy  Intelledt :  but 
I  fee  all  the  Pains  in  the  World,  and  all  Compaffion 
and  Charity  is  loft  upon  thee,  and  therefore  I  will 
fay  no  more  to  thee. 

Mr.  Pollexfen.  My  Lord,  becaufe  he  pretends  to 
Ignorance  what  Hicks  was,  I  defire  to  ask  Bar- 
ter one  Queftion  :  Pray,  what  did  he  tell  you  con- 
cerning his  Carriage  towards  thefe  People  ? 

Barter.  My  Lord,  he  told  me  that  he  had  con- 
cealed them  in  his  Houfe  ten  Days  before. 
Dunne.  That  I  never  did  in  my  Life. 
Barter.  I  know  not  whether  you  did  or  no,  but 
you  told  me  fo  -,  and  I  made  anfwer  to  him  again, 
my  Lord,  I  wonder  how  he  were  able  to  keep  them 
without  being  difcovered,  there  being  fuch  fearch  j 
and  he  anfwered.  He  did  keep  them  in  a  Cham- 
ber  all  day,  and  then  they  walked  out  at  night ; 
for  the  Searches  of  the  Houfes  were  ufually  at 
night. 

Dunne.  My  Lord,  I  can  bring  teftimony  to  the 
contrary. 

L.  C.  y.  But  really  I  believe  it  will  be  no  ftrange 
thing  for  me  to  fay,  I  do  believe  him  rather  than 
thee ;  I  would  I  had  half  as  much  reafon  to  believe 
thee,  as  I  have  to  believe  him  :  I  would  fain  have 
I  thee 
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theefp-^ak  truth,  if  I  could.     What  fay  you  to  the 
Qiif^P.ionl  asked  yo-J? 

Diiime.  I  cannot  tell  what  to  fay,  my  Lord. 

£_  C.  7.  Say  the  Truth,  Man. 

X)^iimr.  I  do,  as  I  hope  for  mercy,  my  Lord. 

£.C  7.  Do'ft  thou  hope  for  mercy?  Thou  haft 
very  lidlc  reafon  for  it,  I  afllire  thee.  Well,  I 
will  try  thee  with  another  Queftion  :  Didft  thou 
tell  that  Man,  that  it  was  the  beft  Job  thou  ever 
hacft  in  rhy  life  ? 

Dw  )ie.  No,  my  Lord,  I  did  not. 

L.  C.  7.  Nor  nothing  to  that  purpofe  ? 

Dunne.  No,  my  Lord. 

L.  C.y.  What  fay  you,  Barter,  did  not  he  tell 
you  fo  ? 

Birter.  Yes,  my  Lord,  he  did ;  and  that  he 
flioukl  never  lack  Money  again  as  long  as  he  liv'd. 

L.CJ-  Then  I  ask  you  one  Queftion  more. 
Barter  •,  did  you  tell  this  to  Col.  Penruddock  ? 

Barter.  Yes,  I  did,  my  Lord. 

L.  C.  y.  Then  that  will  fortify  his  Teftimony  ; 
therefore  fwear  him,  becaufe  I  would  make  thefe 
concealed  Wretches  (for  in  my  confcience  I  know 
there  are  fome  fuch  in  the  bottom  of  this  Bufinels) 
know,  that  tine  Truth  will  out  one  way  or  other. 
And  as  for  this  Fellow,  I  expefb  it  from  all  you 
Gentlemen  of  the  King's  Counfel,  and  others  that 
are  concerned,  that  you  take  notice  and  remember 
what  has  pailed  here,  and  that  an  Information  of 
Perjury  be  preferred  againft  this  Fellow, 

[Then  Col.  Fenruddoch  was fivor ft. 

L.CJ.  Col.  Penruddock,  upon  the  Oath  you 
have  taken,  did  that  Man,  Barter,  come  to  you  ; 
and  what  did  he  fay  to  you  ? 

Col.  Penruddock.  My  Lord,  that  INlan,  Barter, 
came  to  my  Houfe  in  the  Morning,  upon  Monday, 
and  told  me,  he  had  been  with  one  Dunne,  upon  a 
Journey  to  Mrs.  LiJIe's  Houfe,  to  get  Entertain- 
ment for  fome  People  ;  and  that  they  had  appoint- 
ed to  meet  him  the  Tuefday  following,  between  nine 
and  eleven,  upon  Salisbury-Plain,  and  there,  if  I 
pleafed,  I  might  take  them.  I  ordered  him  to  go 
according  to  the  Appointment,  and  withal,  I  lent 
a  Servant  of  my  own  to  watch  when  they  came  by  -, 
but  it  happen'd,  I  fuppofe,  by  their  taking  another 
way,  that  he  miffed  of  them  :  but  Barter  left  word, 
that  in  cafe  he  did  not  find  them  there,  we  muft 
conclude,  that  he  was  gone  with  them  to  my  Lady 
Lifle's  Houfe  -,  and  he  told  me  withal,  fiys  he,  I 
believe  they  are  Rebels,  becaufe  he  that  defired  me 
to  be  their  Guide,  faid  the  fame  to  me.  So  ear- 
ly the  next  Morning  I  took  fome  Soldiers  with 
me,  and  befet  my  Lady  LiJle's  Houfe  ;  it  was  a 
pretty  while  before  I  could  get  any  body  in  the 
Houfe  to  hear:  at  length  that  Man  that  they  fay 
was  the  Bailiff",  Carpenter,  came  out ;  and  I  faid  to 
him,  Friend,  you  had  beft  be  free  and  ingenuous, 
and  difcover  who  are  in  your  Lady's  Houfe,  for  I 
am  fure  there' were  foine  Strangers  came  thither  laft 
Night ;  let  me  know  who  they  are,  and  ftiew  me 
what  part  of  the  Houfe  they  are  in.  He  did  con- 
fefs  to  me  there  were  Strangers  in  the  Houfe, 
and  pointed  to  fuch  p.irt  of  the  Houfe  ;  but  pray, 
fl\ys  he,  do  not  tell  my  Miftrefs  of  it.  According- 
ly we  went  in,  and  immediately  we  took  Mr.  Hicks 
and  this  fame  Dunne  iin  the  Malt-houfe. 

L.C.y.  Was  Dunn  e  uken  in  the  Malt-houfe? 

Col.   Penruddock.     Yes,   he  had  covered  himfelf 
with  fome  fort  of  ScuiF  there. 

L.  C.  y.  Well,  w  hat  did  you  do  then? 

Col.  Penruddock.   '  My  Lady  afterwards  coming  to 
us,  I  told  her,  Mai  Jam,  you  have  done  very  ill  in 
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harbouring  Rebels,  and  giving  Entertainment  to 
the  King's  Enemies.  Saith  ftie,  I  know  nothing  of 
them  ;  I  am  a  Stranger  to  it.  Pray,  faid  I,  Ma- 
dam, be  fo  free  and  ingenuous  with  me,  and  fo 
kind  to  yourfelf,  as  if  there  be  any  other  Perfon 
that  is  concealed  in  any  part  of  your  Houfe,  (for  I 
am  fure  there  is  fome  body  elfe)  as  to  deliver  him  up, 
and  youfhall  come  tono  further  trouble.  She  de- 
nied ic,and  faid,  I  know  nothing  of  them  :  But  we  went 
on,  and  fcarched,  and  at  laft  difcovered  the  other 
Man  Nelthorp,  hid  in  a  Hole  by  the  Chimney. 

L.  C.  y.  Dunne,  how  came  you  to  hide  yourfelf 
in  the  Malt-houfe  ? 

Dunne.  When  I  heard  the  ftir  and  buftle,  I  went 
thro'  the  Chamber  where  I  lay,  and  came  into  that 
Room  where  I  was  taken. 

L.  C.  y.  When  thou  heard'ft  a  ftir  and  a  buftle, 
why  wcrt  thou  afraid  of  any  thing  ? 
Dunne.  My  Lord,  I  was  frighted  at  the  noife. 
L.C.y.  Prithee,  what  need'ft  thou  be  afraid,  for 
thou  did'ft  not  know  Hicks,  nor  Nekhorp  ;  and  my 
Lady  only  asked  thee,  whether  Hicks  were  a  Non- 
conformift  Parfon  :  Thou  art  a  very  innocent  Soul, 
and^furely  needeft  no  occafion  to  be  afraid.  I  doubt 
there  was  fomething  of  that  Bufinefs  in  the  Cafe  that 
v/e  were  talking  of  before,  if  we  could  but  get  out 
of  thee  what  it  was. 

Dunne.  My  Lord,  I  heard  a  great  noife  in  the 
Houle,  and  I  did  not  know  what  it  meant ;  and  fo 
I  went  and  hid  myfelf. 

L.  C.y.  Alack-a-day  !  That  is  very  ftrange,  that 
thou  fhould'ft  hide  thyfelf  for  a  little  noife,  when 
thou  kneweft  nothing  of  the  Bufinefs,  nor  wert  ac- 
quainted with  any  thing  of  the  matter  at  all.  BuC 
Col.  Penruddock,  I  would  afk  you  one  Queftion 
more  -,  did  that  honeft  Man  tell  you,  that  Dunne 
had  told  him,  that  it  was  the  beft  Job  that  ever  he 
had  in  his  life,  and  that  he  fhould  want  no  Money  ? 
Col.  Penruddock.  I  cannot  tell  that  truly,  my 
Lord-,  I  do  not  remember  that:  but  he  faid,  he 
apprehended  them  to  be  Rebels,  and  that  Dunne 
told  him  as  much. 

L.  C.  y.  What  do  you  fay  to  that,  Dunne  ?  It 
feems  you  told  Barter,  that  you  apprehended  them 
to  be  Rebels? 

Dunne.  I  apprehend  them  for  Rebels,  my  Lord ! 
L.  C.  y.    No,   no,  you  did  not  apprehend  them 
for  Rebels,  but  you  hid  them  for  Rebels.    But  did 
you  fay  to  Barter,  that  you  took  them  to  be  Re- 
bels ? 

Dunne.  I  take  them  to  be  Rebels ! 
L.  C.  y.  You  Blockhead,  I  ask  you,  did  you  tell 
him  fo  ? 

Dunne.  I  tell  Barter  fo  ! 
L.C.  y.  Ay,  is  not  that  a  plain  Queftion  ? 
Dunne.  I  am  quite  cluttered  out  of  my  lenfes  ;  I 
do  not  know  what  I  fay. 

[A  Candle  being  fiill  held  nearer  bis  Nofe. 
L.  C,  y.  But  to  tell  the  Truth,  would  rob  thee  of 
none  of  thy  Senfes,  if  ever  thou  had'ft  any  -,  but  it 
fhould  feem  that  neither  thou,  nor  thy  Miftrefs  the 
Prilbner  had  any,  for  flie  knew  nothing  of  it  neither, 
though  flie  had  fent  for  them  thither. 

Mr.  Pollexfen.  Pray,  Col.  Penruddock,  did  you 
tell  her  you  came  to  fearch  for  Rebels? 

Col.  Penruddock.  Yes,  Sir,  I  told  her  as  foon  as  I 
faw  her  ;  but  we  had  a  good  while  befet  the  Houfe 
before  any  body  anfwered  us  •,  at  length,  there  were 
fome  Ladies,  or  Gentlewomen,  I  imagined  them  to 
be  her  Daughters,  tliat  upon  our  noife  looked  out 
at  the  Window  -,  and  I  told  them  there  were  Re- 
bels in  the  Houfe,  and  I  required  chemin  the  King's 
2  Name 
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Name  to  be  deliver'd  to  me  ;  but  I  fiiw  not  my 
Lady  till  after  I  had  brought  out  Hich-ixA  'Dunne. 
L.  C  7-  What  faid  fhe  to  you  ? 
Qo\l Pcnruddock.  She  Hiid,  flie  knew  nothing  of 
their  being  in  the  Houfe  ;  but  I  told  her  there  was 
fome  body  elfe  befides,  and  flie  would  do  well  to 
deliver  him  without  trouble  :  but  fhe  denying  of 
it,  we  fearched  further,  and  found  Neithorp^  as  I 
told  you. 

L.  C.  J.  But  fhe  denied  it  at  iirft,  it  feems  ? 

UJle.  My  Lord,  I  hope  I  fhall  not  be  condem- 
ned without  being  heard. 

L.  C.  y.  No,  God  forbid,  Mrs.  Lijle  ;  that  was 
a  fort  of  pradiiice  in  your  Hufband's  time  ;  you 
know  very  well  what  I  mean :  But  God  be  thanked, 
it  is  not  fo  now ;  the  King's  Courts  of  Law  never 
condemn  without  hearing.  Col.  Penruddock^  have 
you  any  more  to  fay  ? 

Col.  Penruddock.  No,  my  Lord  ;  but  here  is  one 
Mr.  Dowding,  tHat  was  with  me  when  I  fearched 
the  Houfe. 

L.C.J.  Swtar  him.  [ff^hich  was  done. 

Mr.  fjllexfen.  Mr.  Dowding,  pray  did  you  go 
with  Col.  Penruddock  to  Mrs.  L^e's  Houfe  ? 

Mr.  Dowding.  Yes,  my  L<ord :  We  came  to  the 
Houfe,  and  befet  the  Houfe  round,  fome  to  the 
back  Gate,  and  fome  to  the  fore  Gate  ;  we  called 
almofl  half  an  hour  before  we  got  in ;  and  had 
found  two,  and  we  came  to  my  Lady  ;  fhe  faid,  fhe 
knew  nothing  of  any  body  being  in  the  Houfe 

Li/Ie.  My  Lord,  this  Fellow  that  now  fpeaks 
againfl  me,  broke  open  my  Trunk,  and  ftole  away 
a  great  part  of  my  befl  Linen  ;  and  fure,  my  Lord, 
thofe  Perfons  that  rob  me,  are  not  fit  to  be  Evi- 
dences againft  me,  becaufe  it  behoves  them  that  I 
be  convifted,  to  prevent  their  being  indifted  for 
Felony. 

L.C.y.  Look  you.  Friend,  you  fay  you  went 
with  Col.  Penruddock  to  fearch  the  Houfe,  did  you 
find  any  body  there  ? 

Dowding.  Yes,  my  Lord,  I  found  this  fame 
Dunne  in  a  little  hole  in  the  Malt-houfe. 

L.C.  y.  Was  he  covered,  or  not  ? 

Dowding.  He  had  taken  fome  fluff  or  other  to 
cover  him. 

L.  C.  y.  Did  you  find  Hicks  there  ? 

Dowding.  Yes,  my  Lord,  we  did  find  one  that 
faid  his  Name  was  Hicks. 

L.  C.  y.  Is  that  the  fame  Hicks  that  is  in  Salisbury 
Goal? 

Dowding.  Yes,  my  Lord,  it  is  -,  I  faw  him  yefter- 
day  at  the  George  in  Salisbury.,  when  he  had  that 
Difcourfe  with  thofe  other  Gentlemen. 

Mr.  Potlexfen.  Swear  Carpenter  and  his  Wife. 

\JVbich  was  done. 

Dowding.  My  Lord,  Hicks  acknowledged  before 
me,  that  he  was  at  Keinjham,  in  the  Duke  of  Mon- 
mouth's Army. 

Mr.  Pollexfen.  Come,  Mrs.  Carpenter,  tell  my 
Lord  and  the  Jury,  did  you  know  fhe  Time  when 
thefe  Men  came  to  your  Lady's  Houfe .'' 

L.  C.  y.  Is  this  the  Bailiff's  Wife  ? 

Mr.  Pollexfen.  Yes,  my  Lord,  it  is. 

L.  C.  y.  Well  then,  what  fliy  you  to  the  Que- 
flion  :  Do  you  know  the  Time  when  they  came  r 

Mrs.  Carpenter.  Yes,  my  Lord,  they  came  at 
night. 

L.  C.  y.  Did  you  fee  them  there  ? 

Mrs.  Carpenter.  Yes. 

L.  C.  y.  Were  they  lodged  there  ? 

Mrs.  Carpejiter.  Yes ;  but  I  never  made  the  Bed. 

i.  C.  y.  Who  did  ? 


Mrs.  Carpenter.  My  Lord,  I  cannot  tell. 

L.  C.  J.  Had  they  any  Supper,  or  Vidtuals  there  ? 

Mrs.  Carpenter.  Yes,  they  had. 

L.C.J.  Who  drefs'd  it  ? 

Mrs.  Carpenter.  I  did. 

L.  C.  J.  By  whofe  Order  did  you  drefs  it? 

Mrs.  Carpenter.  By  my  Lady's  Order. 

L.  C.  J.  Prithee  where  did  they  eat  their  Meat  ? 

Mrs.  Carpenter.  In  the  Chamber,  my  Lord,  where 
they  lay. 

L.  C.  J.  Who  was  with  them  ? 

Mrs.  Carpenter.  My  Lord,  I  cannot  tell,  for  I 
did  notftay  in  the  Room. 

L.  C.  J.  Didft  thou  fee  them  when  they  came 
into  the  Room  ? 

Mrs.  Carpenter.  My  Lord,  I  drefs'd  the  Meat, 
and  carried  it  within  the  Door,  and  my  Hufband 
fet  it  upon  the  Table. 

L.C.y.  Prithee  tell  me  who  was  with  them  : 
Was  thy  Lady  there  ? 

Mrs.  Carpenter.  My-Lady  was  in  prefence  there 
then. 

L.  C.  J.  How  long  did  they  flay  below  flairs  be- 
fore they  went  up  ? 

Mrs.  Carpenter.  Truly,  my  Lord,  I  cannot  tell. 

L.  C.  y.  Did  your  Lady  ufe  to  fup  below  flairs  or 
above  ? 

Mrs.  Carpenter.  She  ufed  to  fup  below,  my 
Lord. 

Mr.  Pollexfen.  My  Lord,  if  your  Lordfhip  pleafe, 
this  Woman  and  her  Hufband  are  both  unwilling 
WitnefTes ;  but  we  will  examine  the  Hufband,  and 
fee  what  we  can  get  out  of  him.  Hark  you.  Car- 
penter, did  you  meet  with  this  Fellow,  Dunne,  at 
his  firfl  coming  to  your  Lady's  Houfe  ? 

Mr.  Carpenter.  Yes,  my  Lord,  I  did  fee  him 
there  on  the  Saturday. 

L.  C.  J.  Well  then,  let  me  ask  you  a  Queflion  ; 
and  be  fure  you  tell  me  the  Truth,  for  it  may  be  I 
know  it  already  ;  did  he  offer  you  a  Letter  to  be 
deliver'd  to  your  Lady } 

Mr.  Carpenter.  No,  my  Lord. 

L.  C.  J.  What  do  you  fay.  Barter  ? 

Barter.  I  faw  him  produce  it  to  Mr.  Carpenter, 
but  he  refufed  to  meddle  with  it. 

Mr.  Carpenter.  My  Lord,  he  afked  me,  if  my 
Lady  would  give  Entertainment  to  one  Hicks,  and 
another  Perfon,  but  he  did  not  know  who  that  Per- 
fon  was. 

L.  C.  J.  Did  he  fpeak  of  another  Perfon  ? 

Mr.  Carpenter.  Yes,  he  did. 

L.  C.  J.  Who  was  that  other  Perfon  ? 

Mr.  Carpenter.  I  did  afk  his  Name,  but  he  faid, 
he  did  not  know  him. 

L.  C.  J.  Well  then,  wlien  they  came  there  on 
the  'Tuefday-mghx.,  how  did  you  receive  them  ? 

Mr.  Carpenter.  I  did  not  receive  them. 

L.  C.  J.  Did  not  you  light  tht  Candle,  and  bring 
it  in  a  Lanthorn,  to  light  him  into  the  Stable  ? 

Mr.  Carpenter.  My  Lord,  that  was  afterwards. 

L.  C.  J.  Did  not  you  bring  the  Men  into  the 
Houfe  ? 

Mr.  Carpenter.  No,  my  Lord,  indeed  I  did  not. 

L.Cy.  Did  not  you  fee  them  all  night  ? 

Mr.  Carpenter.  Yes,  my  ILord. 

L.  C.  y.  Then  where  did  you  fee  them  firft  ? 

Mr.  Carpenter.  In  the  Room  where  they  fupp'd 
and  lay. 

L.  C.  y.  Did  not  you  mee;t  them  in  the  CourtT 
yard? 

Mr.  Carpenter.  No,  my  Lord. 

o  I.e.  7. 
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/,  C.J.  Who  gave  you  Diredions  to  light  Dunne 
into  the  Stable  ? 

Mr.  Carpenter.  They  told  me  his  Horfe  was  out 
in  the  Yard. 

L.  C.  J.  Who  told  you  fo  ? 

Mr.  Carpenter.  The  Men  did. 

L.  C.  J.  Where  did  they  fup .? 

Mr.  Carpenter.  In  the  Room  above  (lairs. 

L.  C.  J.  Who  fupp'd  along  with  them  ? 

Mr.  Carpenter.  I  cannot  £iy  any  body  fupp'd 
with  them. 

L.  C.  J.  Was  not  my  Lady  there  ? 

Mr.  Carpenter.  She  was  in  the  Room,  but  I  did 
not  fee  her  eat  any  thing. 

L.  C.  J.  What  time  of  the  night  did  they  come  ? 

Mr.  Carpenter.  About  Ten  of  the  Clock. 

L.  C.  y.  And  where  did  they  lie  .-' 

Mr.  Carpenter.  In  the  Room  where  they  fupped. 

L.  C.  y.  Who  lay  there  ? 

Mr.  Capenter.  Hicks  and  Nelthorp  lay  there. 

L.  C.  J.  Was  Nelthorp  named  there  ? 

Mr.  Carpenter.  No,  I  never  heard  of  his  Name 
till  after  he  was  taken. 

L.  C.  J.  What  kind  of  a  Man  was  he  ? 

Mr.  Carpenter.  A  tall,  thin,  black  Man. 

L.  C.  J.  Well,  what  can  you  fay  more  ? 

Mr.  Carpenter.  My  Lord,  this  Perfon  has  fwore, 
that  a  Letter  was  offered  me,  but  I  refufed  it ; 
but  I  afllire  your  Lordfhip  I  never  faw  any  Letter. 

Barter.  I  am  fure  he  met  you,  and,  as  I  remem- 
ber, there  was  a  Letter  produced. 

L.  C.  J.  Thou  fhould'ft  not  be  angry  with  him, 
for  he  fpoke  very  kindly  of  thee,  that  thou  refu- 
fed'ft  to  meddle  in  it,  and  thereupon  Dunne  went  in- 
to thy  Lady,  and  deliver'd  his  Meflage  to  her. 

Mr.  Carpenter.  That,  my  Lord,  I  acknowledge. 

L.  C.  J.  Then,  prithee  let  me  afk  thee  another 
Queftion :  Did  you  carry  any  Beer  up  into  the 
Room? 

Mr.  Carpenter.  My  Lady  gave  order  for  the  Pro- 
vifion. 

L.  C.  y.  Did  you  make  Dunne  drink  ? 

Mr .  Carpenter.  No,  I  did  not. 

L.  C.  y.  Did  you  offer  him  any  Drink  ? 

Mr.  Carpenter.  My  Lord,  I  did  not  fee  him 
drink  at  all. 

L.  C.  y.  What  fay  you,  good  Woman  -,  Did  not 
your  Lady  fup  there  ? 

Mr.  Carpenter.  My  Lord,  my  Wife  was  little 
there  at  all .'' 

Mr.  Rumfey.  Now,  my  Lord,  Dunne  fays  he  will 
tell  all,  whether  it  make  for  him  or  againft  him. 

L.  C.  y.  Let  him  but  tell  the  Truth,  and  I  am 
fatisfied. 

Dunne.  Sure,  my  Lord,  I  never  entertained  thefe 
Men  a  night  in  my  Houfe  in  my  Life  •,  but  this 
Hicks  fent  that  Man  to  me,  to  go  to  my  Lady  Lijle's, 
to  know  whether  fhe  would  pleafe  to  entertain  him : 
And  when  I  came,  my  Lady  afked  me,  whether  he 
had  been  in  the  Army  or  no  ?  I  told  her,  I  could 
not  tell,  I  did  not  know  that  he  was.  She  then  afk'd 
me,  if  he  had  no  body  elfe  with  him  .''  I  told  her,  I 
believed  there  was :  This  is  the  very  Truth  of  it, 
my  Lord.  I  afked  her,  might  the  Men  be  enter- 
tain'd  ?  She  faid  they  might.  So  when  we  came  to 
my  Lady  Lijle's,  on  the  Tuefday  night,  fomebody 
took  the  two  Horfes,  I  cannot  tell  who,  if  I  were 
to  die  ;  the  two  went  in  •,  and  after  I  had  fet  up  my 
Horfe,  I  went  in  along  with  Carpenter  up  into  the 
Chamber  to  my  Lady,  and  to  this  Hicks  and  Nel- 
thorp ;  and  when  I  came  there,  I  heard  my  Lady 
bid  them  welcome  to  her  Houfe  ;  and  Mr.  Carpen- 
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ter,  or  the  Maid,  I  cannot  tell  which,  brought  in 
the  Supper,  and  fet  it  on  the  Table. 

L.Cy.  Anddid'ft  thou  eat  or  drink  with  *em  in 
the  Room,  or  not.' 

Dunne.  My  Lord,  I  will  tell  every  thing  that  I 
know  ;  I  confefs  I  did  both  eat  and  drink  there  ia 
the  Room. 

L.  C.  y.  I  pity  thee  with  all  my  Soul,  and  pray 
to  God  Almighty  for  thee  to  forgive  thee,  and  to 
the  blefled  Jefus  to  mediate  for  thee  j  and  I  pray 
for  thee  with  as  much  earneftnefs,  as  I  would  for  my 
own  Soul  ;  and  I  beg  of  thee  once  more,  as  thou 
regarded  thy  own  eternal  Welfare,  to  tell  all  the 
Truth. 

Dunne.  My  Lord,  I  did  never  know  thefe  Men 
were  in  the  Army  when  I  carried  the  Meffage  to 
my  Lady  Lijle's,  nor  never  did  entertain  them  in 
my  Houfe  in  my  life-time,  fo  much  as  one  Night. 

L.  C.  y.  Prithee,  I  do  not  afk  thee  what  thou 
did' ft  not,  but  what  thou  did'ft? 

Dufine.  My  Lord,  1  will  tell  all  I  know. 

L.  C.  y.  What  Difcourfe  had  you  that  Night  at 
the  Table  in  the  Room  ? 

Dunne.  I  cannot  tell  what  Difcourfe  truly,  my 
Lord,  there  was. 

L.  C.  y.  Was  there  nothing  of  coming  from  be- 
yond Seas,  who  came  from  thence,  and  how  they 
came  ?  Come,  I  would  have  it  rather  the  Effed;  of 
thy  own  Ingenuity,  than  lead  thee  by  any  Queftions 
that  I  can  propound  ;  come,  tell  us  what  was  the 
Difcourfe. 

Dunne.  I  do  not  remember  all  the  Difcourfe. 

L.  C.  y.  Prithee,  let  me  afk  thee  one  Queftion, 
and  anfwer  me  it  fairly  ;  Did'ft  not  thou  hear  Nel- 
thorph  Name  named  in  the  Room  ? 

Dunne.  My  Lord,  I  cannot  tell  whether  he  were 
called  Nelthorp,  but  it  was  either  Crofts  or  Nelthorp, 
I  am  fure  one  of  them. 

L.  C.  y.  Prithee  be  ingenuous,  and  let's  have  the 
Truth  on't  ? 

Dunne,  My  Lord,  I  am  ingenuous,  and  will  be 
fo. 

L.  C.  y.  I  will  affure  yo  i,  Nelthorp  told  me  all 
the  Story  before  I  came  out  of  Town  ? 

Dunne.  I  think,  my  Lord,  he  was  called  iV^/Z/^o;-^ 
in  the  Room,  and  there  was  fome  Difcourfe  about 
him. 

L.  C.  y.  Ay,  there  was  unqueftionably,  and  I 
know  thou  wert  by,  and  that  made  me  the  more 
concern'd  to  prefs  upon  thee  the  Danger  of  forfwear- 
ing  thy  felf. 

Dunne.  My  Lady  afk'd  Hicks  who  that  Gentle- 
man was,  and  he  faid  it  was  Nelthorp^  as  I  remem- 
ber. 

L.  C.  y.  Very  well,  and  upon  that  Difcourfe  with 
Nelthorp,  which  I  had  in  Town,  did  I  give  particu- 
lar Direftion,  that  the  Outlawry  of  Nelthorp  fhould 
be  brought  down  hither,  for  he  told  me  particular- 
ly of  all  the  Paflages  and  Difcourfes  of  his  being  be- 
yond Sea,  and  coming  from  beyond  Sea :  I  would 
not  mention  any  fuch  thing  as  a^iy  piece  of  E\idence 
to  influence  this  cafe,  but  I  could  not  but  tremble 
to  think,  after  what  I  knew,  that  any  one  fhould 
dare  fo  much  to  prevaricate  with  God  and  Man,  as 
to  tell  fuch  horrid  Lyes  in  the  Face  of  a  Court. 

Dunne.  What  does  your  Lordfhip  afk  me  ? 

L.  C.  y.  Come,  I  will  afk  thee  a  plain  Queftion  ; 
Was  there  no  Difcourfe  there  about  the  Battle,  and 
of  their  being  in  the  Army  ? 

Dunne.  There  was  fome  fuch  Difcourfe,  my 
Lord. 
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L.  C.  y.  Ay,  prithee  now  tell  us  what  that  Dif- 
courfe  was  ? 

Dunne.  My  Lord,  I  will  tell  you  when  I  have  re- 
collefted  it,  if  you  will  give  me  time  till  to  -morrow 
Morning. 

L.  C.  J.  Nay,  but  we  cannot  ftay  fo  long,  our 
Bufinefs  muft  be  dilpatched  now ;  but  I  would  have 
all  People  confider  what  a  Reafon  there  is,  that 
they  ihould  be  prefied  to  join  with  me  in  hearty 
Prayers  to  Almighty  God,  that  this  Sin  of  Lying 
and  Perjury  may  never  be  laid  at  thy  door.  What 
fay'ft  thou  ?  Prithee  tell  us  what  the  Dilcourfe  was? 
Dunne.  My  Lord,  they  did  talk  of  Fighting, 
but  I  cannot  exaftly  tell  what  the  Difcourfe  was? 

L.  C.  J.  And  thou  fliid'ft  thou  did'ft  eat  and  drink 
with  them  in  the  fame  Room  ? 
Dunne.  I  didfo,  my  Lord,  I  confefs  it. 
L.  C.  J.  And  it  was  not  a  little  Girl  that  lighted 
thee  to  Bed,  or  eondufted  thee  in  ? 
Dunne.  It  was  not  a  little  Girl. 
L.  C.  J.  Who  was  it  then  ? 
Dnniie.  It  was  Mr.  Carpenter,  my  Lord. 
L.  C.  J.  And  why  did'ft  thou  tell  fo  many  Lyes 
then?     Jefu  God!  that  we  fhould  live  to  fee  any 
fuch  Creatures  among  Mankind,  nay,  and  among 
us  too,  to  the  Shame  and  Reproach  be  it  fpoken  of 
our  Nation  and  Religion :    Is  this  that  that  is  called 
the  Proteftant  Religion,    a  thing  fo  much  boafted 
of,  and  pretended  to  ?  We  have  heard  a  great  deal 
of  Clamour  againft  Popery  and  Difpenfations,  what 
Difpenfations  pray    does  the  Proteftant  Religion 
give  for  fuch  Praftices  as  thefe  ?  I  pity  thee  with  all 
my  Soul,    and  pray  for  thee,    but  it  cannot  but 
make  all  Mankind  to  tremble  and  be  filled  with 
Horror,  that  fuch  a  wretched  Creature  fhould  live 
upon  the  Earth  :  Prithee  be  free,  and  tell  us  what 
Difcourfe  there  was  ? 

Dunne.  My  Lord,  they  did  talk  of  Fighting,  but 
I  cannot  remember  what  it  was. 
L.  C.  J.  Did  you  lie  with  them  ? 
Dunne.  No,  my  Lord,  I  did  not. 
L.  C  y.  Well,  I  fee  thou  wilt  anfwer  nothing  in- 
genuoudy,  therefore  I  will  trouble  my  felf  no  more 
with  thee:    Go  on  with  your  Evidence,    Gentle- 
men. 

Mr.  yennings.  My  Lord,  we  have  done,  we 
have  no  more  Witnefles. 

L.  C.  y.  Then  you  that  are  for  the  Prifoner  at 
the  Bar,  now  is  your  time  to  make  your  De- 
fence -,  you  hear  what  is  charged  upon  you,  and 
you  fee  what  a  kind  of  Shuffling  here  has  been  to  fti- 
fle  the  Truth,  and  I  am  forry  to  find  the  Occafion 
to  fpeak  it,  that  under  the  Figure  and  Form  of  Re- 
ligion fuch  Pradlices  ftiould  be  carried  on.  What 
have  you  to  fay  for  your  felf? 

Lijle.  My  Lord,  that  which  I  have  to  fay  to  it, 
is  this  :  I  knew  of  no  body's  coming  to  my  Houfe 
but  Mr.  Hicks,  and  for  him  I  was  inform'd  that  he 
did  abfcond,  by  reafon  of  Warrants  that  were  out 
againft  him  for  preaching  in  private  Meetings,  but 
I  never  heard  that  he  v^as  in  the  Army,  nor  that  Nel- 
thorp  was  to  come  with  him  •,  and  for  that  Reafon  it 
was,  that  Ifent  to  him  to  come  by  night :  but  for  the 
other  Man  Nelthorp,  I  never  knew  he  was  Nelthorp, 
I  could  die  upon  it,  nor  did  not  know  what  Name 
he  had,  till  after  he  came  into  my  Houfe  ;  but  as 
for  Mr.  Hicks,  I  did  not  in  the  leaft  fufpeft  him  to 
have  been  in  the  Army,  being  a  Presbyterian  Mi- 
nifter,  that  ufed  to  preach,  and  not  to  fight. 

L.  C.  y.  But  I  will  tell  you,  there  is  not  one  of 
thofe  lying,  fniveling,  canting,  Presbyterian  Raf- 
cals,  but  one  way  or  other  had  a  hand  in  tlie  late 


horrid  Confpiracy  and  Rebellion  ;  upon  my  Con- 
fcience  I  believe  it,  and  would  have  been  as  deep  in 
the  adlual  Rebellion,  had  it  had  any  little  Succefs, 
as  that  other  Fellow  Hicks  ;  their  Principles  carry 
them  to  it  :  Presbytery  has  all  manner  of  Villainy 
in  it,  nothing  but  Presbjtery  could  lead  that  Fel- 
low Dunne  to  tell  fo  many  Lyes  as  he  has  here  told  ; 
for  fhew  me  a  Presbyterian,  and  I  will  engage  to 
fliew  a  lying  Knave. 

Lijle.  My  Lord,  I  abhorred  both  the  Principles 
and  Pradices  of  the  late  Rebellion. 

L.  C.  y.   I  am  fure  you  had  great  reafon  for  it. 

LiJle.  Befides,  my  Lord,  I  Ihould  have  been  the 
moft  ungrateful  Perfon  living,  fliould  I  have  been 
difloyal,  or  afted  any  thing  againft  the  prcfent  King, 
confidering  how  much  I  was  obliged  to  him  for 
my  Eftate. 

L.  C.  y.  Oh  then  !  Ungrateful,  ungrateful  adds 
to  the  Load  which  is  between  Man  and  Man,  and 
is  the  bafeft  Crime  that  any  one  can  be  guilty  of. 

Lifle.  My  Lord,  had  I  been  try'd  in  London,  I 
could  have  had  my  Lady  Abergavenn-^,  and  feveral 
other  Perfons  of  Quality,  that  could  have  teftificd 
how  much  I  was  againft  this  Rebellion,  and  with 
what  Deteftation  I  fpoke  againft  it,  during  the  time 
of  it  ;  for  I  was  all  that  time  at  London,  and  ftaid 
there  till  after  the  Duke  of  Monmouth  was  be- 
headed ;  and  if  I  had  certainly  known  the  time  of 
my  Trial  in  the  Country,  I  could  have  had  the 
Teftimony  of  thofe  Perfons  of  Honour  for  me. 
But,  my  Lord,  I  am  told,  and  lb  I  thought  it 
would  have  been,  that  I  Ihould  not  have  been  try'd 
as  a  Traitor  for  harbouring  him,  till  he  was  Con- 
via  for  a  Traitor.  My  Lord,  I  would  take  my 
Death  of  it,  that  I  never  knew  of  Nelthorp's  co- 
ming, nor  any  thing  of  his  being  Nelthorp  ;  I  never 
afk'd  his  Name,  and  if  he  had  told  it  me,  I  had 
then  rcmember'd  the  Proclamation.  I  do  aflure 
you,  my  Lord,  for  my  own  part,  I  did  abhor 
thofe  that  were  in  that  horrid  Plot  and  Confpiracy 
againft  the  King's  Life  ;  I  know  my  Duty  to  my 
King  better,  and  have  always  exercifed  it,  I  defy 
any  body  in  the  world  that  ever  knew  the  contrary, 
to  come  and  give  Teftimony. 

L.  C.  y.  Have  you  any  more  to  fay  ? 

LiJIe.  As  to  what  they  fay  of  my  denying  Nel- 
tborp  to  be  in  my  Houfe,  I  was  in  great  Confterna- 
tion  and  Fear  of  the  Soldiers,  who  were  very  rude 
and  violent,  and  could  not  be  reftrained  by  their 
Officers  from  Robbery,  and  plundering  my  Houfe. 
And  I  befeech  your  Lordftiip  to  make  that  Con- 
ftruflion  of  it  •,  and  I  humbly  beg  of  your  Lord- 
fhip  not  to  harbour  an  ill  Opinion  of  me,  becaule 
of  thofe  falfe  Reports  that  go  about  of  me,  relating 
to  my  Carriage  towards  the  old  King,  that  I  was 
any  ways  confenting  to  the  Death  of  King  Charles  I. 
for,  my  Lord,  that  is  as  falfe  as  God  is  true  -,  my 
Lord,  I  was  not  out  of  my  Chamber  all  the  day, 
in  which  that  King  was  beheaded,  and  I  believe  I 
fhed  more  Tears  for  him,  than  any  Woman  then 
living  did  ;  and  this  the  late  Countefs  of  Momnouth, 
and  my  Lady  Marlborough,  and  my  Lord  Chan- 
cellor Hyde,  if  they  were  alive,  and  twenty  Perfons 
of  the  moft  eminent  Quality,  could  bear  witnefs 
for  me.  And  I  do  repeat  it,  my  Lord,  as  I  hope 
to  attain  Salvation,  I  never  did  know  Nelthorp,  nor 
never  did  fee  him  before  in  my  Life,  nor  did  I 
know  of  any  body's  coming,  but  Mr.  Hicks,  and 
him  I  did  know  to  be  a  Nonconfbrmiir  Minifter  ; 
and  there  being,  as  is  well  known.  Warrants  out  to 
apprehend  all  Nonconformift  Miuifters,  I  was  wil- 
ling to  give  him  flielter  from  thefe  Warrants.  I 
3  w.« 
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was  come  down  but  that  Week  into  the  Country, 
when  tliis  Man  came  to  me  from  Mr.  Hich,  to  know 
if  he  might  be  receiv'd  at  my  Houfe  •,  and  I  told 
him,  if  Mr.  Hicks  pleas'd,  he  might  come  upon 
Tuefday  in  the  Evening,  and  Ihould  be  welcome  ; 
but  withal  I  told  him,  I  muft  go  away  the.  Monday 
following  from  that  place,  but  while  I  ftaid  I  would 
entertain  him.  And  I  befeech  your  Lordfhip  to 
believe,  I  had  no  intention  to  harbour  him  but  as  a 
Nonconformift,  and  that  I  knew  was  no  Treafon  : 
It  cannot  be  imagined,  that  I  would  venture  the 
hazard  of  my  own  Life,  and  the  Ruin  both  of  my- 
felf  and  Children,  to  conceal  one  that  I  never  knew 
in  my  Life,  as  I  did  not  know  Mr.  Nellhorp,  but 
had  heard  of  him  in  the  Proclamation.  And  for 
that  white-headed  Man  that  fpeaks  of  my  denying 
them,  as  I  faid  before,  he  was  one  of  them  that 
rifled  and  plunder'd  my  Houfe,  and  tore  open  my 
Trunk  ;  and  if  I  fhould  not  be  convifted,  he  and 
the  reft  of  them  may  be  call'd  to  account  for  what 
they  did,  for  they  ought  not  to  have  meddled  with 
my  Goods  :  Befides,  my  Lord,  I  have  a  Witnefs 
that  can  teftify  what  Mr.  NeUhorp  faid,  when  he 
was  examined  before 

L.  C.  J.  Look  you,  Mrs.  Lijle,  that  will  fignify 
little  •,  but  if  you  have  any  Witneffes,  call  them, 
we  will  hear  what  they  fay  :  Who  is  that  Man  you 
fpeak  of? 

LiJle.  George  Creed  his  Name  is ;  there  he  is. 

L.  C.  J.  Well,  what  do  you  know  ? 

Creed.  I  heard  Nelthorp  fay,  that  my  Lady  LiJle 
did  not  know  of  his  coming,  nor  did  not  know  his 
Name  •,  nor  had  he  ever  told  his  Name,  till  he 
named  himfelf  to  Col.  Penruddock  when  he  was 
taken, 

L.  C.  J.  Well,  this  is  nothing  ;  ihe  is  not  in- 
didted  for  harbouring  Nelthorp^  but  Hicks  :  Have 
you  any  more  Witneffes  ? 

LiJle.  No,  my  Lord. 

L.  C.  J.  Have  you  any  more  to  fay  for  your- 

LiJIe.  My  Lord,  I  came  but  five  days  before  this 
into  the  Country 

L.  C.  J.  Nay,  I  cannot  tell  when  you  came  into 
the  Country,  nor  I  do  not  care  •,  it  feems  you  came 
time  enough  to  harbour  Rebels. 

LiJle.  I  ftaid  in  London  till  all  the  Rebellion  was 
paft  and  over  ;  and  I  never  uttered  a  good  Word 
for  the  Rebels,  nor  ever  harbour'd  fo  much  as  a 
good  Wifh  for  them  in  my  Mind  :  I  know  the  King 
is  my  Sovereign,  and  I  know  my  Duty  to  him, 
and  if  I  would  have  ventured  my  Life  for  any  thing, 
it  ftiould  have  been  to  ferve  him,  I  know  it  is  his 
due,  and  I  owed  all  I  had  in  the  World  to  him : 
But  tho'  I  could  not  fight  for  him  my  felf,  my  Son 
did  ;  he  v/as  aftually  in  Arms  on  the  King's  fide  in 
this  Bufinefs  ;  I  inftrufted  him  always  in  Loyalty, 
and  fent  him  thither ;  it  was  I  that  bred  him  up  to 
fight  for  the  King. 

L.  C.  J.  Well,  have  you  done  ? 

LiJle.  Yes,  my  Lord. 

L.  C.  J.  Have  you  a  mind  to  fay  any  thing 
more  ? 

LiJlc.  No,  my  Lord. 

L.Cy.  Then  command  Silence. 

\_Which  was  done  by  Proclamation. 

LiJle.  My  Lord,  may  I  fpeak  one  word  more  ? 
My  Lord,  I  befeech  you  afford  me  your  Patience 
and  your  Advice  ;  Keinjhafn,  where  Mr.  Hicks  is 
faid  to  be  in  Arms,  does  not  lie  in  this  County. 


L.  C.  y.  That  is  nothing  :  But  th£  Treafon  you 
committed  was  in  tliis  County. 

Lifl.:  But  I  affure  your  Lordftiip  I  neverkncw 
he  was  in  the  Army  ;  and  for  any  Talk  or  Dif- 
courfe  in  private  about  his  or  A''^///W/s  being 
there,  I  never  heard  any  :  indeed  one  of  them 
afked  me,  whether  the  Duke  of  Monmoulh  was  be- 
headed; and  I  told  them,  yes,  for  fo  he  was  before 
I  came  out  of  Town :  And  that  is  all  the  Difcuurfc 
that  I  can  remember,  wherein  he  is  concerned. 

L.  C.  J.  Well,  have  you  any  more  to  fay  now  ? 

LiJle.  No,   my  Lord. 

L.C.J.  Then  Gentlemen  of  the  Jury:  *  Thi'; 
is  a  Cafe  of  very  great  Example,  and  withal,  of 
very  great  Weight  and  Moment ;  wherein  the  In- 
tereft  of  the  Publick,  and  the  Life  of  a  Perfon 
of  Quality  and  Fortune  are  put  into  your  hands. 
And  the  great  Bufinefs  which  has  detained  both  us 
and  you  foJong,  has  been  an  endeavour  (if  it  were 
poffible)  to  find  out  the  Truth  ;  which  indeed  is 
the  Bufinefs  of  all  Enquiries  of  this  nature  :  We  fie 
not  here,  nor  are  you  there  upon  any  other  Errand-, 
nor  is  any  thing  defired  by  the  Court,  or  required 
of  you,  but  that  the  Truth  may  be  made  manifeft. 
'Tis  that  you  are  bound  to,  by  the  Oaths  you  have 
taken  in  this  Service  ;  and  in  that  Inquiry  you  are 
to  be  guided  by  the  Evidence  that  has  here  been 
given  forth  unto  you  ;  for  your  Oath  is.  That  you 
Jhall  well  and  truly  try.,  and  true  deliverance  mah^ 
between  our  Sovereign  Lord  the  King  and  the  Prifi- 
ner  at  the  Bar,  according  to  your  Evidence,  as  you 
Jhall  anfwer  it  to  God.  So  that.  Gentlemen,  this 
Oath  of  yours  being  your  Direftion  what  is  your 
Duty,  and  you  being  all  Perfons  of  Quality  and 
Reputation  in  your  Country,  Men  of  great  Lender - 
ftanding  and  known  Integrity,  it  is  to  be  hoped, 
that  not  any  thing  can  move  you,  either  to  Com- 
panion of  the  Prifoner  on  the  one  hand,  or  her 
Allegations  and  Proteftations  of  Innocence  ;  nor 
on  the  other  hand,  to  be  influenced  by  any  thing 
that  comes  from  the  Court,  or  is  infinuated  by  the 
learned  Counfel  at  the  Bar  :  but  that  you  will  en- 
tirely confider  what  Evidence  has  been  given  to 
you,  and  being  guided  by  that  Evidence  alone, 
you  that  are  Judges  of  the  Faft,  will  let  us  know 
the  Truth  of  that  FaiSt  by  a  fmcere  and  upright 
Verdift. 

And  inafmuch.  Gentlemen,  as  the  Evidence 
has  been  long  in  giving  (tho'  the  fubftantial  part  of 
it,  perhaps,  be  in  a  narrow  compafs)  I  will  repeat 
it  to  you,  as  near  as  I  can,  with  all  Faithfulnefs 
and  Integrity,  as  I  fliall  anfwer  it  to  the  great  Judge 
of  Heaven  and  Earth,  before  whom  you,  and 
we,  and  all  muft  ftand  to  be  judged  •,  without  any 
Aggravation  or  Alteration  on  the  one  fide,  and 
without  any  Omiffion  on  the  other :  And  I  lliall 
doit,  purely  to  help  your  Memorieswho  are  to  de- 
termine the  Faft  ;  and  I  do  pray  and  adjure,  that 
you  would  do  equally,  according  to  the  Truft  repo- 
fed  in  you,  and  accordbg  to  the  Oath  that  you  have 
taken.  And  I  would  repeat  it  once  more,  that  you 
are  not  to  be  led  by  any  Infinuations  of  the  Prilbner, 
nor  by  any  Allegations  from  the  Le;.rned  Counfel, 
whofe  Bufinefs  it  is  to  open  the  Fafl  -,  but  that  Fadt 
fo  opened  is  no  further  to  guide  you  in  your  Enquiry, 
than  as  it  is  proved. 

Gentlemen,  before  I  come  to  the  particular  Evi- 
dence of  this  Fafb,  I  muft  crave  leave  to  fay  fome- 
thing  of  a  Matter  in  general  that  is  very  well 
known.    It  was  very  well  obferved  by  that  Learned 


*  Thi  Lady  Liflc,  who  real  tkmff.fl  Seventy,  was  fo  littlt  moved,  that  (lie  flep  during  gretit  f»rt  ofthisCharge. 

V  o  L.  IV.  R  2  Gentle- 


124        1 3  ?•  T?'^  7r/W  0/  z^/;^  L^iy  Alice  Lifle,      i  Jac.  11. 


Gentleman  that  opened  the  Caufe  at  the  beginning, 
that  we  are  all  ot"  us  here  unfpeakably  oblig'd  to 
blefs  the  great  God  of  Heaven,  the  Father  ol 
Mercies,  and  praifedfor  ever  be  his  Holy  NamCj 
for  his  infinite  Goodnefs  in  prefen'ing  and  protefting 
us  from  the  imminent  Ruin  which  the  late  liorrid 
and  deteftable  Rebellion  would  (iiad  it  fucceeded) 


the  Chriftian  Religion,  and  I  am  fure  partiailarly 
the  Religion  of  the  true  Church  of  Ehglcind  docs 
oblige  all  its  Followers  to  ;  what  does  he  ?  Even 
before  he  was  alli'd,  in  the  very  firft  Minutes  of  his 
Reign,  he  begins  with  Bounty  to  his  Subjefts,  and 
declares  his  Refolution  to  preferve  them  fafe  in 
their  cleared   and  moft    precious     Enjoyments,  in 


have  inevitably  brought  upon  us -,  had  not  he  of  his     their  Religion;    and  not  only  in  that,  but  in  the 


own  infinite  Mercy  and  gracious  Goodnefs  protedted 
and  delivered  us  from  our  Enemies,  they  had  un- 
doubtedly fwallowed  us  up  quick:  But  as  the  At- 
tempts of  our  Enemies  were  very  malicious,  fo  the 
Prefervation  and  Deliverance  of  our  good  God  was 
Very  great  and  fignal. 

And  we  have  reafon  to  blcfs  that  great  God  for 
many  Deliverances  he  has  been  pleafed  ro  give  us 


Laws,  Liberties,  Rights  and  Properties,  with  the 
moft  inviolable  Security  to  their  Lives,  and  all  that 
is  dear  unto  them:  And  this  gracious  Declaration 
came  from  his  Royal  Mouth  without  any  Sollicita- 
tion  or  any  Inducement,  fave  only  the  generous 
and  gracious  Inclination  of  his  own  Royal  Heart  ; 
and  to  give  it  the  greater  Edge,  to  the  Honour  of 
the  Church  of  England'^  Religion  be  it  fpoken,  he 


we   are  by  no  means  to  forget  his  Mercy  towards     was  pleas'd  to  tell  what  Opinion  he  had  of  our  Re- 


our  late  Sovereign  oi  blefied  Memory,  and  with 
him  towards  us,  when  he  brought  him  out  of  Exile 
and  Bondage,  and  us  out  of  that  State  of  Confu- 
fion  and  Miiery,  which  our  Country  had  for  many 
Years  groaned  under:  When  all  Religion  as  well 
as  Sovereignty,  and  all  Obedience,  Duty  and  De- 
ference to  Superiors  were  quite  loft,  God  of  his  in- 
finite Mercy,  and  of  his  own  mofb  gracious  bounti- 
ful Difpofition  brought  our  blefled  Sovereign  (now 
in  Heaven)  and  his  gracious  Majefty  that  now 
l-ei^ns,  and  all  the  Royal  Family  after  a  long  and 
tedious  Rebellion,  into  a  quiet  and  peaceable  Pof- 
feffion  of  their  undoubted  Rights  and  Inheritances, 
and  with  him  reftored  to  us  our  Religion,  the  beft 


ligion  and  its  true  Profeflbrs,  that  they  were  the 
true  Friends  and  faithful  Supporters  of  the  Govern- 
ment ;  an  Opinion  which  I  hope  every  honeft 
Church-of-£;7_g/rt;zr/-Man  will  endeavour  to  cherifla 
by  a  fuitable  Fraftice  of  what  is  certainly  the  Do- 
dtrine  of  that  Religion,   Loyalty  and  Obedience. 

But  alas  !  without  Horror  and  Confufion,  we 
cannot  but  remember  that  inftead  of  making  good 
Returns  of  Refpeft  and  Duty  to  fo  gracious  a  So- 
vereign for  his  great  Bounty,  Fadlion  and  Sedition, 
Flypocrify  and  Malice  had  befotted  and  bewitched 
a  great  Part  of  his  Subjefts,  and  corrupted,  blinded, 
and  bigotted  them  to  fuch  an  height  of  Impiety, 
that  a  Rebellion  muft  begin  his  Reign,  and  all  the 


of  Religions,  the  true  Proteftant  Reformed  Religion,     poifonous  Arts  of  Difobedience  are  made  ufe   of  to 
the  Religion  eftabliihed  by  Law,  which  now    is,     inftigate  the  King's  Subjefts,  with  all  the  Rancour 


and  I  hope  will  ever  remain  eftablifhed  among  us, 
as  now  profefled  and  practifed  in  the  Church  of 
England:  and  when  we  refleft  on  that  Deliverance, 
we  are  to  this  Circumftance  to  heighten  both  our 
Admiration  and  our  Gratitude,  that  it  was  brought 
about  without  the  leaft  drop  of  Blood  flied,  by  a 


and  Vengeance  in  the  world  to  rife  againft  him. 

Bleffed  God  !  What  is  the  way  that  this  Devil 
of  Sedition  comes  to  bewitch  People  to  fuch  a 
height,  when  Almighty  God  had  lo  Lately  delivered 
us  from  the  Mifery  and  Confufion  of  a  Civil  War  ? 
It  is    that  way    furely,  we  find   it  but  too  plain. 


miraculous  Providence,  and  by  the  Strength  of  an    which  he  had  always  found  very  fuccefstul,  the  Pre- 


Almighty  Arm 

Befides,  Gentlemen,  we  cannot  be  fufficiently 
thankful  to  our  God,  for  the  Mercies  we  enjoy'd 
under  that  blefied  King  •,  for  we  are  to  confider  we 
liv'd  in  all  the  Affluence  of  Peace  and  Plenty,  we 
fafely  and  uninterruptedly  enjoyed  our  Religion, 
the  greateft  Blefling  on  this  fide  Immortality,  our 


tence  of  Saintfhip,  Confcience,  and  that  glorious 
Name,  Religion.  What  Religion  can  it  be  ?  The 
Chriftian  Religion  had  this  Form  of  its  great 
Ruler  ;  Rejider  lo  Ccefar  the  things  that  are  Ccefar^Sy 
and  to  God  the  things  that  are  God's.  But  thefe  Men 
aft  as  though  that  were  not  Scripture,  when  yet 
pronounced  by  our  blefled  Lord  himfelf,  and  both 


Lives,  Liberties  and  Properties  inviolably  were  fe-  joined  in  one  Sentence  as  indifpenfible  Duties;  and 
cured  ;  every  Man  fafe  under  the  Shadow  of  his  they  will  hardly  be  brought  to  believe  that  Rebel- 
own  Vine,  and  eat  the  Fruit  of  his  own  Labour  ;  lion  is  the  Sum  of  Witchcraft,  though  the  Scrip- 
and  while  our  Neighbours  fufi^ered  the  Calamities  of  tures  have  direftly  given  it  that  Charafter.  Good 
War,  we  were  furrounded  with  all  the  Bleflings  of  God  !  that  we  fhould  live  to  fuch  an  Age  ;  when 


Peace,  and  flcpt  fecurely  under  the  Government 
of  a  gracious  and  merciful  King  :  Every  one  of  us 
had  even  what  our  own  Hearts  could  defire,  and  if 
we  wanted  any  thing,  it  could  be  only  thankful  and 
dutiful  Hearts  to  our  God  and  our  Prince,  during 
whofeLife  we  continued  in  a  happy  State  and  Con- 
dition. 

But,  it  having  pleafed  God,  the  King  of  Kings, 
the  great  Ruler  both  of  Heaven  and  Earth,  to 
take  that  bleflfed  Prince  to  himfelf,  what  Thanks 
ought  we  to  pay  him  for  his  gracious  Goodnefs,  in 
leaving  fo  great  and  fo  glorious  a  Succeffor  as  his 
Royal  Brother,  our  prefent  Sovereign,  whom  I 
pray  Almighty  God  may  long  live  and  happily 
reign  among  us  !  This  gracious  Prince,  as  loon  as 
ever  he  came  to  the  Poffeffion  of  his  undoubted 
Right  and  Inheritance,  upon  his  Brother's  Death, 
in  the  Imperial  Crown  of  this  Realm,  to  entitle 
himfelf  to  the  good  Opinion  of  his  People,  and  to 
engage  themto  the  ExprefTion  ofthat  Duty  which 


Men  can  call  God  to  aflift  and  proteft  them  in  a 
Rebellion  :  for  not  to  refleft  upon  what  was  done 
in  former  times,  it  is  late  enough  for  us  to  remem- 
ber, but  not  without  Horror,  that  Men  have  been 
ty'd  by  all  the  Bonds  and  Contracts  Hell  could  in- 
vent in  a  Combination  and  Confederacy  to  murder 
both  the  late  King  and  his  prefent  Majefty,  and  all 
this  while  this  muft  be  fanftified  with  the  Name  of 
Religion.  So  that  a  Man  that  is  a  Murderer  by  the 
Law  of  God,  and  an  Offender  againft  the  firft 
Precept  that  God  Almighty  enjoined,  not  to  flied 
innocent  Blood,  fiiall  yet  be  a  Saint  for  an  Aflliffi- 
nation  upon  the  account  of  Religion,  and  this  fhall 
be  accounted  a  pious  Caufe  to  obtain  Heaven. 

Who  did  thefe  Mifcreants,  that  were  juftly  by 
Law  condemned  for  that  barbarous  Confpiracy, 
when  they  came  to  die,  invocate  ?  The  great  God, 
to  teftify  for  them,  that  they  died  for  the  fake  ot 
Religion.  When  they  come  to  fufi^er  for  Treafon, 
they   can  .blcfs  God  Almighty  for  the  Honour  he 

does 


i6S<;. 


for  High-Treafon. 


docs  them  in  dying  ii  his  Ciufc,  and  call  tliemlclvcs 
Martyrs  for  it.  ,  ,       . ,     , 

Nay,  is  it  not  yet  more  llrange  and  horrid,  that 
fome  Men  who  call  themfclves  Minifters  of  the  Go- 
fpel,  fliallcome  to  be  Bellwethers  of  Rebellion,  and 
cry  out,  they  are  fighring  the  Lord's  Battl. ,  when 
they  are  attempting  to  kill  the  Lord's  Anointed  ? 

Tefus  God  !  that  ever  we  fhould  have  fuch  a 
Generation  of  Vipers  among  us,  that  can  plunge 
themfelves  into  the  moft  horrid  Impieties,  and  yet 
think  to  efcape  Confufion  here,  and  purchafe  a 
Cro\)t'n  of  Glory  hereafter  ! 

When  we  confider.  Gentlemen,  the  Ring-leader 
of  this  late  Rebellion,  the  Center  of  all  our  Trou- 
ble the  Arch-Rebel  and  Traitor,  Monmouth  I 
mean,  fliould  arrive  to  fuch  a  Height  of  Impu- 
dence and  Villany,  as  to  blefs  God  that  he  could  with 
Satisfaftion  rcflcdl  upon  a  two  Year's  Life  very 
reo-ularly  fpent ;  but  how  i*  In  manifefl  Adultery 
and  Uncleannefs,  nor  can  it  be  fpoke  or  thought  of 
without  inexpreflible  Horror. 

Alack  !  Gentlemen,  when  we  find  Religion  made 
life  of  as  a  Subterfuge  and  Cloke  for  fuch  impious 
Praftices,  it  gives  too  much  Occafion  for  our  Ene- 
mies to  think  us  Atheifts:  the  very  Turks  will  hate 
us,  and  Pagans  deteft  us,  as  the  moft  irreligious 
prophane  People  in  the  World  -,  when  we,  who 
profefs  Love  and  Duty  to  Jefus  Chrift  as  our  Holy 
and  Bleffed  Redeemer,  do  thefe  things  and  even 
boaft  of  them,  whom  they  that  deny  him  blufh  at 
the  very  thoughts  of,  and  never  fo  much  as  name, 
much  lefs  adt  without  Horror  and  Confufion. 

Gentlemen,  I  do  not  fpeak  this  for  the  fake  of 
fpeaking,  but  I  would  fain  deliver  my  own  Soul 
and  yours  from  having  any  hand  in  fuch  horrible 
Impieties,  and  that,  by  teftifying  our  Abhorrence 
of  them,  by  publickly  declaring  our  felves  to  be 
Enemies  to  thofe  Hypocrites  the  Nonconformift 
Parfons  ;  I  mean,  that  pretend  indeed  pure  Religion 
to  be  their  great  Aim  and  End,  and  through  a  Scru- 
pulofity  of  Confcience,  cannot  conform  to  that 
Decency  and  Duty  which  is  required  of  them  in 
the  Church  ;  but  yet,  without  remorfe,  can  kill, 
or  be  the  occafion  of  the  Death  of  ten  thouland 
People,  as  in  the  Confequence  of  this  late  Rebel- 
lion perhaps  it  may  prove.  For  do  but  confider 
how  many  Families  by  this  means  are  utterly 
ruined,  how  many  innocent  Babes  ftarved,  or  ex- 
pofed  to  the  utmoft  Penury  and  Want ;  how  many 
Widows  left  in  a  diftrefied  defolate  Condition,  de- 
ftitute  of  all  manner  of  Provifion  and  Maintenance; 
^  and  all  this  by  the  Inftigatioa  of  thefe  Villains  that 
^  have  preached  and  pray'd  them  into  it,  gilding  the 
Bait  that  has  drawn  them  into  it,  by  the  fpecious 
Pretence  of  Religion  and  Confcience  ? 

Confider,  Gentkmen,  this  is  that  which  has 
brought  this  poor  unfortunate  Gentlewoman,  the 
Prifoner  at  the  Bar,  into  this  deplorable  Condition  : 
What  could  prevail  upon  her  to  run  fuch  a  hazard 
as  this,  but  only  her  Affection  and  deluded  Zeal 
for  that  Wretch,  tlrat  had  nothing  but  the  name  of 
Religion,  for  his  Soul  is  blacker  in  the  Eyes  of 
God,  and  the  Thoughts  of  all  honeft  Men,  than 
ever  his  Coat  was?  You  fee  by  the  Proofs  what 
an  impudent  unfanftified  Vill.un  he  was  -,  for  when 
thefe  Gentlemen  that  have  given  Evidence,  were 
in  the  Cuftody,  and  under  the  Power  of  the  Rebels, 
he  muft  tempt  and  provoke  them  to  leave  oft'  and 
forfake  their  Duty  to  their  natural  Lord  and  lawful 
Sovereign  the  King,  whoni  God  had  fet  over  them, 
and  fubmit  to  an  Ufurper,  a  King  of  their  own 
making;   and  fuch  a  King  too,  that  I  dare  boldly 


affirm,  the  meaneft  SubjcCl  within  the  Kingdom 
that  is  legitimate,  has  a  hotter  Title  to  tlic  Crown, 
than  lie  had  -,  and  this  all  under  the  pretence  of"  Re- 
ligion, and  the  Proijftant  Religion  too  :  and  rjiac 
flime  Prince  of  their's  muft  have  the  Title  of  a 
Proteftant  Prince  ;  and  an  excellent  Proteftunt  lie 
lived  and  died,  living  in  the  open  Violation  of  the 
Law  of  God,  and  in  manifcft  Rebellion  againft  his 
lawful  Sovereign  :  and  ue  died  without  any  Remorfe 
for  either,  boafting  of  his  own  Wickednefs  beyond 
the  bounds  of  common  Modelty  and  Humanity. 

Gentlemen,  Let  us  all  join  in  hearty  Prayers  to 
our  God,  the  God  of  infinite  Mercy,  that  as  lie 
has  yet  once  more  delivered  our  Sovereign,  and  us 
with  him,  out  of  the  Jaws  of  thefe  Lions  and  ra- 
venous Wolves  ;  fo  he  would  ftillpleafetopreferve 
him  and  us  from  the  hands  of  all  our  Enemies  :  and 
I  pray  God  it  m?y  have  that  good  eft'edt  upon  all 
of  us,  as  to  make  us  more  careful  and  confcientious 
in  our  Duty  to  him,  and  his  Vicegerent  the  King. 
To  him  alone  muft  all  the  Glory  be.  afcribed  ;  it 
was  not  our  Hand,  or  Arms  of  the  King  that 
could  have  faved  or  protected  us,  had  , not  the 
fpecial  Interpofition  of  the  Divine  Power  and 
Goodnefs  wrought  this  Deliverance  for  us.  , 

But  now.  Gentlemen,  to  come  to  the  particular 
Cafe  here  before  you  •,  and  the  Fade,  upon  the 
Evidence,  ftands  thus :  It  is  very  notorious  this 
Fellow  Hicks  was  aftually  in  this  Rebellion  •,  you 
have  it  fworn  by  three  feveral  Perfons  that  law  him, 
and  they  particularized  to  you  fuch  Tokens  of  their 
Knowledge  and  Remembrance,  that  lure,  if  any 
thing  can,  muft  make  him  blulli  at  the  Repetition 
of  them  i  for  they  tell  you,  when  they  were  in 
Prilbn  he  would  have  corrupted  them  from  their 
Duty  -,  and  yefterday  they  faw  him  in  Prilba,  and  ' 
upon  difcourfe  of  fome  Circumftances,  he  could 
not  deny  but  he  was  there. 

This  Perfon,  Mrs.  L':fc  the  Prifoner  at  the  Bar, 
fheisaccufed  for  receiving  and  harbouring  this  Per- 
fon :  And,  Gentl-men,  I  muft  tell  you  for  Law, 
of  which  we  are  the  Judges,  and  not  you.  That 
if  any  Perlbn  be  in  actual  Rebellion  againft  the 
King,  anJ  another  Perfon  (who  really  and  acftually 
was  not  in  Rebellion)  does  receive,  harbour,  com- 
lort,  end  conceal  him  that  was  fuch,  a  Receiver  is  as 
much  a  Traitor,  as  he  who  indeed  core  Arms :  We 
are  bound,  by  our  Oaths  and  Confciences,  to  deli- 
ver and  ceclare  to  you  what  is  Law  ;  and  you  are 
bound,  by  your  Oaths  and  Confciences,  to  deliver 
and  declare  to  us,  by  your  Verdict,  the  Truth  of 
the  Fadt. 

Gentlemen,  that  he  was  there  in  Rebellion,  is  un- 
deniably and  unqaeluunably  proved :  That  there 
are  iliflicient  Teilimonies  to  iatisfy  you,  that  this 
Woman  did  receive  and  harbour  hina,  is  that  which 
is  left  to  your  Confideration ;  ai)d  for  that,  the 
Proofs  lie  thus :  And  truly  I  am  forry  to  have  oc- 
cafion for  repeating  the  Circumftances  of  the  Proof; 
I  mean,  the  great  Art  that  bas  been  ufcd  to  con- 
ceal it:  how  difficult  a  thing  it  was  to  come  at  it ; 
what  time  has  been  fpent,  in  endeavouring  to  find 
out  Truth  in  a  Fellow,  that  in  defiance  of  all  Ad- 
monition, Threats  and  Perfuafion,  would  prevari- 
cate and  ffiuffle  to  conceal  that  Truth;  nay,  lye  and 
forfwear  himlelf  to  contradict  ir.  But  out  of  true 
chriftian  Charity,  as  I  told  him,  ib  I  tell  you,  I 
do  heartily  pray  (and  all  good  Chriflians  I  hopa 
will  join  with  me  in  it)  to  the  God  of  infinite  Mercy 
that  he  would  have  mercy  upon  his  Soul,  upon 
which  he  hath  contracted  fo  great  a  Guilt  by  the 
Impudence  of  his  Behaviour,  and  p'ertinacious  Ob- 
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ftinacy  in  thofe  Falfhoods  which  he  hath  made  ufe 
of  in  this  Cafe, 

Gentlemen,  I  would  willingly  forget  all  his  Pre- 
varications, but  I  muft  take  notice  of  rhem  in  fliort, 
to  come  to  the  Truth.  Firft,  he  lays,  he  came 
upon  an  Errand  from  a  Man  he  knows  not  whom, 
to  my  Lady  Xi/Jt-'s  Houfe  ;  and  thither  he  is  brought 
by  one  Barter  ;  and  when  he  comes  there,  he  tells 
her,  he  comes  in  the  Name  of  one  Hicks,  who  de- 
fired  to  be  entertained  there.  Then  fhe  asks  the 
Queftion,  whether  Hicks  had  been  in  the  Army  ; 
and  he  told  her  lie  did  not  know  ;  and  he  fwears 
now  he  did  not :  But  at  laft  it  came  out,  that  it 
was  to  entertain  Hicks  and  another  Pcrfon  •,  but 
it  fhould  feem  that  other  Perfon  was  not  named  •, 
and  Barter  tells  you,  that  Hicks  and  another  Per- 
fon (who  afterwards  proved  to  be  Nelthorp)  are 
promifed  to  be  entertained,  and  ordered  to  come 
in  the  Evening.  But  not  to  go  backward  and  for- 
ward, as  he  has  done  in  his  Evidence,  denying  what 
he  afterwards  acknowledged,  that  he  faw  any  body 
befides  a  little  Girl  -,  that  he  pulled  down  the 
Hay  out  of  the  Rack  for  his  Horfs  ;  that  he  eat 
any  thing  but  Cake  and  Cheefe  that  he  brought 
with  him  from  home  -,  that  he  was  ever  made  to 
drink,  or  to  eat  or  drink  in  the  Houfe,  or  ever 
meddled  or  made  with  any  body  in  the  Houfe  :  At 
laft  we  are  told  that  Carpenter  met  with  him,  and 
came  Out  with  a  Lanthorn  and  Candle,  took  care 
of  his  Horfe,  carried  him  into  the  Room  where 
Hicks  and  Nelthorp  were,  and  the  Prifoner  at  the 
Bar  Mrs.  LiJIe  -,  there  they  all  fupp'd  together ; 
there  they  fell  into  Difcourfe  ;  there  Nelthorp's 
Name  was  named,  and  they  talked  of  being  in  the 
Army,  and  of  the  Fight :  and  fo  it  is  all  come  out, 
and  makes  a  full  and  pofitive  Evidence. 

But  then,  fuppofe  there  was  no  more  than  the 
other  Evidence,  and  that  the  Fellow  remain  in  an 
hard-hearted  Obftinacy,  then  you  are  to  confider 
the  Circumftances  even  from  his  firft  Evidence,  that 
this  was  after  the  Rebellion  was  all  over  ;  for  it 
feems  during  the  Rebellion  fhe  was  in  London,  and 
it  was  notorioufly  known  the  King's  Forces  were  in 
purfuit  of  the  Rebels,  and  this  without  any  pofitive 
Proof  would  be  in  itfelf  a  fufficient  Teftimony  to 
convince  any  confiderate  Perfon,  that  flie  was  to 
conceal  thofe  fhe  ought  not  to  conceal ;  becaufe 
fhe  diredled  the  particular  time  wherein  they  fhould 
come,  and  that  was  at  Night  •,  and  no  prudent  Per- 
fon would  receive  Strangers  in  the  Night,  and  give 
fuch  Direftions  in  fuch  a  Seafon,  without  fome  ex- 
traordinary ground  for  it.  When  they  came  there, 
fhe  provided  a  Supper  for  them  ;  and  you  fee  what 
care  is  taken,  that  the  Woman  only  is  permitted 
to  bring  that  Supper  to  the  Door,  and  the  Husband 
muft  fet  it  on  the  Table  •,  no  body  is  permitted  to 
attend  there  but  he.  Works  of  Darknefs  always 
defire  to  be  in  the  dark  :  Works  of  Rebellion  and 
fuch  like  are  never  done  in  the  light. 

But  then  comes  that  honeft  Fellow  Barter  ( I  call 
him  fo,  becaufe  he  appears  fo  to  be,  and  he  ought 
to  be  remembred  with  a  great  Remark  for  his 
Honefty)  he  tells  you,  he  condufted  him  to  the 
Houfe,  and  what  Difcourfe  pafs'd  there  in  his  hear- 
ing :  The  prifoner  asked  him,  what  Countryman 
he  was,  and  whether  he  was  a  Brick-maker,  and 
promifed  him  fo  many  Acres  of  Land  in  Carolina. 
The  Fellow,  upon  Obfervation  and  Confideration, 
found  himfelf  under  a  great  Load,  could  not  fleep 
nor  eat  quietly,  as  Men  that  have  honeft  Minds  are 
uneafy  under  liich  things;  Fallhood,  and  Treafon, 
and  Hypocrify  are  a  heavy  Load  j  and,    blefled  be 


God,  things  were  by  this  means  difcovered  :  for  he 
goes  and  tells  Col.  Penrudlock  ;  and  withal,  Dunne 
fwears  to  Barter,  it  was  the  braveft  Job  that  ever 
he  had  in  his  Life  ;  whereas  in  the  beginning  of  his 
Story,  he  would  have  told  you  a  ftrange  Story  of 
a  black  Beard,  and  I  do  not  know  what,  and  that 
he  got  not  one  Groat  by  it  ;  that  he  gave  the  Man 
Half  a  Crown  out  of  his  own  Pocket,  and  was  fo 
induftrious,  as  when  he  knew  the  Way  no  farther, 
then  he  would  hire  one  himfelf  to  fhew  him  the 
Way,  and  all  for  nothing,  but  only  for  the  kind- 
nefs  he  had  for  a  black  Beard. 

Befides,  Gentlemen,  I  am  forry  to  remember 
fomething  that  dropped  even  from  the  Gentlewo- 
man herfelf,  fhe  pretends  to  Religion  and  Loyalty 
very  much,  how  greatly  fhe  wept  at  the  Death  of 
King  Charles  the  Martyr,  and  owns  her  great  Ob- 
ligations to  the  late  King  and  his  Royal  Brother  ; 
that  fhe  had  not  had  a  Being,  nor  any  thing  to 
maintain  it  for  twenty  Years  laft  paft  but  from  their 
Bounty,  and  yet  no  fooner  is  one  in  the  Grave, 
but  fhe  forgets  all  Gratitude,  and  entertains  thofe 
that  were  Rebels  againft  his  royal  SuccefTor.  I  will 
not  fay  what  hand  her  Husband  had  in  the  Death 
of  that  blefted  Martyr,  fhe  has  enough  to  anfwer 
for  of  her  own  Guilt ;  and  I  muft  confefs  It  ought 
not  one  way  or  other  to  make  any  Ingredient  into 
this  Cafe  what  fhe  was  in  former  Times :  And  I 
told  a  Relation  of  hers,  Mr.  Tipping  by  Name,  that 
came  to  me  laft  Night  to  defire  that  fhe  might  not 
lie  under  fome  Imputations  that  were  gone  abroad 
of  her,  that  fhe  rejoic'd  at  the  Death  of  King 
Charles  I.  nor  that  any  fulfe  Report  of  that  na- 
ture might  influence  the  Court  or  Jury  againft  her, 
that  it  fhould  not :  Be  the  thing  true  or  falfe,  it  is 
to  be  of  no  weight  one  way  or  other  in  the  Trial 
of  this  Cafe,  nor  is  fhe  to  be  accountable  for  it. 

But  I  muft  remember  you  of  one  Particular,  that 
is  plain  upon  this  Evidence,  and  is  of  very  great 
moment  in  this  Cafe ;  That  after  all  thefe  private 
Meflages  and  Direftions  given  to  come  by  Night, 
and  the  kind  Reception  they  met  with  when  they 
came,  and  after  all  this  Care  to  lodge  them  and 
feed  them,  when  Colonel  Penruddock,  after  the 
Difcovery  made  by  Barter,  came  to  fearch  her 
Houfe,  then  Ihe  had  no  body  in  it  truly,  which  is 
an  Aggravation  of  the  Offence  teftify'd  by  Colonel 
Penruddock  himfelf,  whofe  Father  likewife  was  a 
Martyr,  and  died  for  his  Fidelity  to  the  Crown  ; 
and  who  was  the  Judge  of  that  Father,  we  all  very 
well  know.  God  Almighty  is  a  juft  God,  and  it 
may  be  worth  confidering  (efpecially  by  her)  how 
God  has  been  pleafed  to  make  ufe  of  him  as  the 
Inftrument  in  this  Bufinefs  -,  and  fhe  would  likewife 
do  well  to  confider  the  Finger  of  God  in  working 
upon  the  Heart  of  th  at  Man  Barter,  who  was  im- 
ploy'd  in  all  this  Affair,  and  that  all  the  Truth 
has  been  told  by  Nelthorp,  thatblackeft  of  Villains 
Nelthorp,  that  would  have  murdered  the  late  King 
and  his  royal  Brother  ;  that  he  that  was  one  of  thofe 
barbarous,  malicious  AflTafllnates  in  that  black 
Confpiracy,  and  outlaw'd,  fhould  be  harbour'd  by 
one  that  pretends  a  Love  for  the  Royal  Family, 
and  entertained  and  difcourfed  with  at  Night  about 
being  in  the  Army  ;  yet  that  he  and  that  other  Vil- 
lain Hicks,  who  pretends  to  Religion  and  to  be  a 
Preacher  of  the  Gofpel,  but  is  found  in  Rebellion 
and  in  the  Company  of  Traitors,  Ihould  be  dcny'd 
the  next  Morning. 

I  hope  they  themfelves  are  all  by  this  time  fa- 
tisfy'd  Truth  will  come  out,  and  I  hope  you  will 
not  be  deceived  by  any  fpecious  Pretences.    Our 
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Fore-fc\thers  have  been  deluded,  but  the  Deception, 
I  hope,  is  now  at  an  end  -,  and  I  muft  needs  fay, 
if  all  thefe  Witneires  that  have  freely  difcovered 
their  Knowledge,  joined  to  that  Trutli  which  is  at 
length  drawn  from  that  Dunnr,  be  worthy  of  any 
Credit,  it  is  as  plain  a  Proof  as  can  be  given,  and 
as  evident  as  the  Sun  at  Noon-day. 

Gentlemen,  upon  your  Confciences  be  it:  The 
Prefervation  of  the  Government,  the  Life  of  the 
Kinc>-,  the  Safety  and  Honour  of  our  Religion,  and 
the  Difcharge  of  our  Confciences  as  loyal  Men, 
good  Chriftians,  and  faithful  Subjefts,  are  at  (lake-, 
neither  her  Age  nor  her  Sex  are  to  move  you,  who 
have  nothing  elfe  to  confider  but  the  Evidence  of 
the  Faft  you  are  to  try.  I  charge  you  therefore,  as 
you  will  anfwer  it  at  the  Bar  of  the  laft  Judgment, 
where  you  and  we  muft  all  appear,  deliver  your 
VerdicSt  according  to  Confcience  and  Truth.  With 
that  great  God,  the  impartial  Judge,  there  is  no 
fuch  thing  as  Refpeft  of  Perfons,  and  in  our  Dif- 
charge of  our  Duty  in  Courts  of  Juftice,  he  has 
injoined  us  his  Creatures,  that  we  muft  have  no 
fuch  thing  as  a  Friend  in  the  Adminiftration  of 
Juftice,  all  our  Friendftiip  muft  be  to  Truth,  and 
our  Care  to  preferve  that  inviolate. 

Lijle.  My  Lord,  if  your  Lordftiip  pleafe 

L.  C.  J-  Miftrefs,  you  have  had  your  Turn,  you 
cannot  now  be  heard  any  more  after  the  Jury  is 
charged. 

LiJIe.  My  Lord,  I  did  not  know  Nelthorp.,  I  de- 
clare it,  before  he  was  taken. 

L.  C.  J.  You  are  not  indided  for  Nelthorp,  but 
■we  are  not  to  enter  into  Dialogues  now,  the  Jury 
muft  confider  of  it. 

Jury-man.  Pray,  my  Lord,  fome  of  us  defire 
to  know  of  your  Lordfhip,  in  point  of  Law, 
whether  it  be  the  fame  thing,  and  equally  Trea- 
fon,  in  receiving  him  before  he  was  convidted  of 
Treafon,   as  if  it  had  been  after. 

L.  C.  J.  It  is  all  the  fame,  that  certainly  can  be 
no  Doubt  ;  for,  if  in  cafe  this  Hicks  had  been 
wounded  in  the  Rebels  Army,  and  had  come  to 
her  Houfe  and  there  been  entertained,  but  had 
died  there  of  his  Wounds,  and  lb  could  never 
have  been  convicted,  {he  had  been  neverthelels  a 
Traitor. 

Then  the  Jury  withdrew,  and  flaying  out  a 
while,  the  Lord  JefFeries  exprejjed  a  great 
deal  of  Impatience,  and  /aid,  he  wonder' d 
that  in  fl)  plain  a  Cafe  they  would  go  from  the 
Bar,  and  would  have  fent  for  them  with  an 
Intimation,  that  if  they  did  not  come  quickly, 
he  would  adjourn,  and  let  theyn  lie  by  it  all 
Night ;  hut  after  about  half  an  hour's  flay 
the  Jury  returned,  and  the  Foreman  addref- 
fed  bimfelf  to  the  Court  thus : 

Foreman.  My  Lord,  we  have  one  thing  to  beg 
of  your  Lordfhip  fome  Diredlions  in,  before  we 
can  give  our  Verdift  in  this  Cafe :  We  have  fome 
Doubt  upon  us,  whether  there  be  fufficient  Proof 
that  ftie  knew  Hicks  to  have  been  in  the  Army. 

L.  C.  y.  There  is  as  full  Proof  as  Proof  can  be ; 
but  you  are  Judges  of  the  Proof,  for  my  part  I 
thought  there  was  no  Difficulty  in  it. 

Foreman.  My  Lord,  we  are  in  fome  doubt  of 
it. 

L.  C.  y.  I  cannot  help  your  Doubts :  Was  there 
not  proved  a  Difcourfe  of  the  Battle  and  of  the 
Army  at  Supper-time  ? 


Foreman.  But,  my  Lord,  we  are  not  fatisfy'd 
that  Ihe  had  Notice  that  Hicks  was  in  the  Army. 

L.C.y.  I  cannot  tell  what  would  fatisfy  you  ; 
Did  flic  not  enquire  of  Dunne,  whether  Hicks  had 
been  in  the  Army  ?  And  when  he  told  her  he  did 
not  know,  flie  did  not  fay  flie  would  reftife  him  if 
he  had  been  there,  but  orderM  him  to  come  by 
Night,  by  which  it  is  evident  fhe  fufpcdtcd  it  ;  and 
when  he  and  Nelthorp  came,  difcourfed  with  them 
about  the  Battle  and  the  Army.  Come,  come. 
Gentlemen,  it  is  a  plain  Proof. 

Foreman.  My  Lord,  we  do  not  remember  that 
it  was  proved  that  flie  did  ask  any  fuch  Que- 
ftion  when  they  were  there. 

L.  C.  y.  Sure  yqu  do  not  remember  any 
thing  that  has  paficd  ?  Did  not  Dunne  tell  you 
there  was  fuch  Difcourfe,  and  (he  was  by,  and 
Nelthorp's  Name  was  named?  But  if  there  were 
no  fuch  Proof,  the  Circumftances  and  Manage- 
ment of  the  Thing  is  as  full  a  Proof  as  can  be, 
I  wonder  what  it  is  you   doubt  of. 

Life.  My  Lord,  I  hope 

L.  C.  y.  You  muft  not  fpeak   now. 

Then  the  Jury  laid  their  Heads  together  for  near 
a  quarter  of  an  Hour,  and  at  length  agreed ; 
and  being  call'd  over,  delivered  in  this  P'erdi£i 
by  the  Foreman. 

CI.  of  Arraignments.  Alice  Jjfle,  Hold  up  thy 
Hand.  Gentlemen  of  the  Jury,  look  upon  the 
Prifoner:  How  fay  ye!  Is  flie  guilty  of  the  Trea- 
fon whereof  fhe  ftands  indidted,  or  not  Guilty  ? 

Foreman.   Guilty. 

CI.  of  Ar.  What  Goods  or  Chattels,  Lands,  or 
Tenements  had  ftie  ? 

Foreman.  None  that  we  know  of. 

C/.  of  Ar.  Look  to  her  Jaylor ,  Ihe  is  found 
guilty  of  High  Treafon  ;  and  prepare  your  felf 
to  die. 

Then  the  Verdi5l  was  Recorded. 

L.  C.  J.  Gentlemen,  I  did  not  think  I  lliould 
have  had  any  Occafion  to  fpeak  after  your  Ver- 
dift,  but  finding  fome  Hefitancy  and  Doubt  a- 
mong  you,  I  cannot  but  fay,  I  wonder  it  fhould 
come  about;  for  I  think  in  my  Confcience,  the 
Evidence  was  as  full  and  plam  as  could  be,  and  if 
I  had  been  among  you,  and  fhe  had  been  my  own 
Mother,  I  fhould  have  found  her  Guilty. 

Then  the  Court  adjourn* d  till  the  next  Morning. 

Die  Veneris  28  Augufti,  1685. 

'TTHis  Day  Alice  Life  was  brought  to  the  Bar,  and 
■■■  being  afked  what  Ihe  had  to  iay  for  her  felf, 
why  Judgment  of  Death  ftiould  not  pafs  upon  her 
being  convifted  of  High-Treafqn ;  but  offering  no- 
thing, Ihe  was,  with  the  reft  of  the  Prifoners  that 
were  to  receive  the  Sentence  of  Death,  condemn'd 
by  the  Lord  Jefferies,  who  paffed  Sentence  thus : 

L.  C.  J.  Alice  Life,  and  you  the  feveral  Prifo- 
ners now  at  the  Bar,  you  have  been  feverally  In- 
difted.  Arraigned,  and  now  ftand  feverally  Con- 
vifted  of  Crimes  that  by  the  Laws  of  the  Land  are 
to  be  puniftied  with  Death;  you  ftand  Convicted  by 
your  Equals,  by  a  Jury  of  your  Country,  againft 
whom  you  might  have  had,  and  were  allow'd  to 
make  (and  one  of  you  did  make)  what  Chal- 
lenges 
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ienges  you  could :  but  upon  full  Evidence,  by 
that  Jury  of  your  own  Country-men,  you  have 
been  found  guilty  of  thofe  Crimes  for  which  you 
are  to  die  -,  and  there  remains  now  no  more  with 
the  Court  but  to  perform  their  Duty,  which  is  to 


of  the  great  God  you  are  in  a  deplorable  Condi- 
tion, and  without  true  Contrition  and  Repentance, 
of  which  all  the  Recompence  you  can  make,  both 
for  publick  and  private  Injuries,  is  a  part,  you 
can  never  hope  for  the  Mercy  of  that  God  to   be 


pronounce  that  Sentence,  that  difmal  Sentence  of    extended  to  you 

Death ,    which  the   Law    has  provided    for   fuch         Sirs  •,    It  is  not   in   my  Provi^nce  to  advife  you 


Ofi'enders. 

And  fure  I  am,  it  cannot  but  be  thought  uneafy, 
and  far  from  pleafant,  not  only  to  me,  but  to 
every  body  elfe  that  fees  fuch  a  lamentable  Ob- 
jea,  fuch  a  Number  of  Perfons  that  might  have 
acquired  to  themfelves  an  honeft  Livelihood  by  Di- 
ligence in  their  lawful  Callings,  being  dutiful  to 
God,  and  obedient  to  their  Sovereign  and  the 
Laws  of  the  Land,  who  yet  in  defiance  of  all  thefe 
have  brought  themfehfs  to  a  fhameful  untimely 
End  by  their  own  wicked  Courfes. 

Particularly,  I  cannot  but  lament  the  deplora- 
ble Condition  of  you,  Mrs.  Lifle.,  a  Gentlewoman 
of  Quality  and  of  Fortune,  fo  far  ftricken  in  Years, 
therefore  ought  to  have  had  more  Difcretion: 
One,  who  all  your  Life-time  have  been  a  great 
Pretender  to,  and  Profeflbr  of  Religion,  and  of 
that  Religion  which  bears  a  very  good  Name,  the 
Proteftant  Religion ;  but  that  Name  has  been 
perverted  to  very  ill  Purpofes  by  fome  People, 
who  have  had  nothing  but  the  Name  to  proteft 
themfelves  under. 

There  is  no  Religion  whatfoever  (except  that 
hypocritical  Profeffion  of  theirs  which  deferves  not 
the  Name  of  Religion,  I  mean  the  canting,  whi- 
ning, Prefbyrerian,  Phanatical  Profeffion)  that  gives 
the  leafl:  countenance  to  Rebellion  or  Fadtion  ;  and 
I  cannot  but  lament  to  find  you  involved  in  that 
Herd. 

And  I  cannot  but  deplore  it  withal,  as  a  moft 
fad  and   difmal   thing,  that  in  this  little  Cafe  io 


in  your  Preparation  for  that  Eternity  you  are  all 
fuddenly  to  enter  into :  but  out  of  pure  Charity, 
and  hearty  Compaffion  to  you,  and  the  miferable 
Condition  you  have  brought  yourfelves  into,  and 
out  of  a  tender  Regard  to  your  precious  immor- 
tal Souls,  I  cannot  but  alTure  you  of  my  own, 
and  recommend  you  to  the  earnefh  and  fervent 
Prayers  of  all  good  Chriftians,  to  the  God  of  in- 
finite Mercy,  that  he  would  be  merciful  unto  you 
all. 

And  the  great  God  of  his  gracious  Goodnels 
grant,  that  all  we  that  are  here  may  learn  fuch 
Leflbns,  as  are  proper  from  fuch  Examples :  From 
that  Woman  the  fad  and  difmal  EfFe(5b  of  Dif- 
loyalty  and  Treafon  ■,  and  from  all  the  reft,  the 
deplorable  Mifchiefs  that  attend  Licentioufnefs  and 
Debauchery  :  For  by  the  Courfe  of  Nature,  moft 
of  thefe  might  have  lived  a  much  longer  Time, 
and  that  with  Comfort  to  themfelves  and  their 
Relations  ;  but  now,  to  the  anguilh  of  their  own 
Hearts,  and  the  unfpeakable  Grief  of  all  their 
Friends,  they  have  fhortened  their  own  Days,  and 
brought  a  diimal  Sentence  upon  themfelves. 

And  I  recommend  them  not  only  to  my  felf 
and  others,  but  chiefly  and  efpecially  to  the  Pi- 
ous, Orthodox  and  Learned  Miniftry,  to  give 
the  beft  Affiflance  they  can,  during  the  fhort 
remainder  of  their  Time ;  for  their  Abode  here 
upon  Earth  is  but  fhort,  and  God  grant  they 
may  meet  with  a  blefled  Immortality, 

There  remains  no  more  for  me   to  do.  I  fay. 


many  Perjuries  fhould  be  added  to  the  Crime  of  but  to  pronounce  the  Sentence  of  the  Law,  which 
Treafon,  fuch,  as  for  my  part  I  cannot  but  rrem-  is  this  -,  and  the  Court  does  award, 
ble  to  remember  -,  Perjuries  in  defiance  of  all  the 
Inftruftion  and  Admonition  that  true  chriftian  Cha- 
rity could  exprefs,  and  in  defiance  of  the  Om- 
nifcience  and  Jufbice  of  the  All-feeing  God  of 
Truth :  You  ought  to  refledt  upon  whofe  ac- 
count thofe  Perjuries  were  committed,  and  to  lay 
them  ferioufly  to  heart,  for  e'er  long,  in  a  few 
Hours  (deceive  not  your  felf)  you  are  to  give  an 
Account  at  a  greater  Bar  for  all  your  Thoughts, 
"Words  and  Aftions. 

You  would  like  wife  do  well  to  bethink  your 
felf  with  all  Serioufnefs  and  Remorfe,  of  your  own 
falfe  AfTeverations  and  Proteftations,  that  you 
upon  your  Salvation  fhould  pretend  Ignorance  in 
the  Bufinefs,  when  fince  that  Time,  even  fince 
the  laft  Night,  there  has  been  but  too  much  dif- 
cover'd  how  far  you  were  concern'd  -,  no,  'tis  not 
unknown  who  were  fent  for  upon  the  Monday 
Night,  in  order  to  have  that  rebellious,  feditious 
Fellow  to  preach  to  them,  what  Direftions  were 
given  to  come  through  the  Orchard  the  back  and 
private  Way,  what  Orders  were  given  for  Pro- 
vifion,  and  how  the  Horfes  were  appointed  to  be 
difpofed  of  I  only  fpeak  this,  that  you  fhould 
bethink  your  felf  in  this  fhort  time  that  you  have 
left  here  upon  Earth,  to  get  thefe  Sins  of  yours 
duly  repented  of,  and  truly  pardoned  ;  and  not 
only  fo,  but  confider  you  have  it  now  in  your 
power  to  make  fome  Recompence  to  the  publick 
Juftice  of  the  Nation,  by  difcovering  the  Truth 
in  this  Matter,  and  all  Religion  enjoins  you  to 
do  what  you  can :  For  without  the  infinite  Mercy 


That  you-,  Mrs,  Lifle,  be  conveyed  from  hence  to 
the  Place  from  whence  you  came,  end  from  thence 
you  are  to  be  drawn  on  a  Hurdle  to  the  P.ace  of 
Execution,  where  your  Body  is  to  be  burnt  alive 
till  you  be  dead.  And  the  Lord  have  Mercy  up- 
on your  Soul. 

The  reft  of  the  Prifoners  had  the  ufual  Judgment 
as  in  Cafes  of  Felony. 

L.  C.  y.  Look  you,  Mrs.  Life,  when  I  left  his 
Majefly,  he  was  pleafed  to  remit  the  Time  of 
all  Executions  to  me ;  that  wherever  I  found  any 
Obftinacy  or  Impenitence,  I  might  order  the  Ex- 
ecutions with  what  fpeed  I  fhould  think  befl: 
Therefore,  Mr.  Sheriff,  take  notice,  you  are  to 
prepare  for  the  Execution  of  this  Gentlewoman 
this  Afternoon.  But  withal,  I  give  you,  the  Pri- 
foner,  this  Intimation ;  We  that  are  the  Judges,  fhall 
flay  in  Town  an  Hour  or  two  -,  you  fhall  have 
Pen,  Ink  and  Paper  brought  you,  and  if  in  the 
mean  time  you  employ  that  Pen,  Ink  and  Paper, 
and  this  Hour  or  two  well,  (you  underftand  what 
I  mean)  it  may  be  you  may  hear  further  from 
us,  in  a  deferring  the  Execution. 

The?!  the  Prifoner  zuas  tah'n  away. 

But  afterwards,  upon  the  Interceffion  of  fome  Di- 
vines cf  the  Church  of  Winchellcr,  Jhc  was  re- 
prieved till  Wednefday  the  Second  of  September. 

On 


i^8f 


for  High-Treafon. 
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On  Sunday  the  Thirtieth  of  Auguft,  the  following 
Letter  wasfent  to  the  Right  Honourable  the  Earl  of 
Clarendon,  Lord  Privy-Seal,  ^/Windfor;  [which 
the  Earl  did  then  read  to  the  King]  who  anfwered. 
That  he  would  do  nothing  m  it,  having  left  all 
to  the  Lord  Chief  Juftice*. 

My  Lord, 
"  1  "1  Nderftanding  that  Mrs.  Life  is  condemned, 
"  U-  ^"'^  ^^^^  "^^"y  ^^^^^  things  are  reported 
«'  of  her,  that  may  hinder  the  King  from  (hewing 
*'  her  Mercy  ;  particularly,  that  fhe  was  an  Enemy 
*<■  to  the  King's  Friends  in  the  time  of  the  late 
"  Wars:  As  to  that,  we  can  afTure  your.Lordfhip, 
"  that  flie  was  a  Favourer  of  them  in  their  greateft 
«'  Extremities  J  and  particularly  of  us,  andoffome 
<«  others  that  are  fince  dead :  And  for  chefe  late 
»'  Years  we  have  often  been  in  her  Company,  and 
"  never  heard  her  fay  any  thing  but  what  became 
"  a  loyal  Subjeft.  This  we  defire  your  Lordfhip 
<«  would  be  pleafed  to  rcprefent  to  the  King,  and 
"  to  ioterceed  for  her  Reprieve  ;  which  will  be  a 
"  great  Obligation  to  your  Lordfhip's  humble  Ser- 
"  vants, 

M.  St.  John. 

E,  Abergavenny'. 


On  Monday  the  Thirty-Firji  of  Auguft  the  following 
Petition  was  prefented  to  the  King. 

7*0  the  King's  mofi  Eiecellent  Majejiy, 

The  Humble  Petition  of  Alicia  Liflej 

Humbly  Sheweth, 

*  rnri  HAT  your  Petitioner  lleth  under  a  Sen- 

*  -1-    tence  of  Death  for  harbouring  one  John 
«  Hicks ;  and  is  fentenced  to  be  burnt  on  Wednef- 

*  day   next. 

'  That  fhe  is  the  Daughter  of  Sir  White  Becon- 
«  faWi  defcended  of  an  antient  and  honourable  Fa- 

*  mily,  and  related  to  feveral  of  the  beft  Families 
«  of  the  Nobility  of  this  Kingdom, 

*  Wherefore  your  Petitioner  humbly  begs  your 
«  Majefty,  that  Execution  nwy  be  altered  from 
«  Burning  to  Beheading,  and  njay  be  refpited  for 

*  four  Days: 

And  your  Petitioner  /hall pray,  &c. 

To  which  his  Majefty  anfwered  :  That  he  would 
mi  reprieve  her  o\e  Day;  but  fir  altering  the 
Sentence,  he  wcula  do  it,  if  there  -^ere  any  Prece- 
dents for  it. 

Thereupon  the  following  Precedents,  for  the  al- 
tering of  the  Sentence,  were  offered  to  the  King. 

That  Execution  may  vary  from  the  Judgment, 
fee  the  Regifter,  Fol.  165.  in  Felony, 
Pflr/.8  E.J.  where  the  Judgment  always  is  Sufpen- 
datur  per  col.uni  ;  yet  the  Party  may 
be  beheaded,  whi^-n  is  no  part  of  the  Sentence.  So 
was  the  Duke  of  Somerfet  in  the  Time  of  Edw.  VI. 
for  Felony  :  So  was  the  Lord  Audley,  7  Car.  1.  for 
Felony  (Raps.) 

Queen  Katherine  Howard  for  Treafon,  Hen.  VIIL 
and  Jane  Gray,  prima  Maries,  The  Countefs  of 
Salisbury,  being  attainted  for  Treafon,  Anno  1541. 


was  beheaded  32  Hen.  VIII.    See  3  Co.  Lift,  p,  211, 
212. 

Whereupon  his  Majefty  v/as  pleafed  to  fign  the 
following  Warrant. 

JAMES    R. 

WHereas  we  are  informed  that  Alicia  Lip  ha$ 
received  Sentence  of  Death  for  High  Trea- 
fon at  the  Seffions  of  Oy^r  and  "Terminer,  and  Goal- 
Delivery,  held  at  our  City  of  Winchefier,  for  har- 
bouring o^John  Hicks  a  Rebel,  and  that  the  Sentence 
is  to  be  executed  upon  her  t\\Q kconAoi Septetnber 
next,  by  burning  her  alive:  And  v/hcreas  the  faid 
Alicia  Lifle  has  humbly  petitioned  Us  to  alter  the 
Manner  of  thefaid  Execution,  by  caufing  her  Head 
to  be  fever'd  from  her  Body :  We  being  gra- 
cioufly  pleafed  to  condefcend  to  her  Requeft,  have 
thought  fit  hereby  to  fignify  Our  Will  and  Piea- 
fure  accordingly.  And  our  further  Will  and  Plea- 
fure  is,  that  you  deliver  the  Head  and  Body  to  her 
Relations  to  be  privately  and  decently  interred: 
And  for  fo  doing,  this  fhall  be  your  Warrant. 

Given  at  our  Court  at  tVindfor,   the  Thirty- 

Firft  Day  of  yf«^?//?,  1685.  in  the  firftYear 

of  our  Reign. 

SUNDEP.LAMD- 

To  our  Trufly  and  TVell-beloved 
the  High-Sheriff  of  our  County 
of  Hants,  and  to  all  others 
whom  it  7nay  concern. 

Which  Warrant  being  delivered  to  the  Sheriff, 
fhe  was,  on  Wednefday  the  fecond  of  September,  in 
the  Afternoon,  brought  to  Execution ;  which  was 
perform'd  upon  a  Scaffold  erefted  in  the  Market- 
place of  the  City  of  ^/«cAf7?£r,  where  fhe  behaved 
herfelf  with  a  great  deal  of  Chriftian  Refolution, 
She  then  deliver'd  a  Paper  to  the  Sheriff,  a  Copy  of 
which  follows ;  and  after  fome  little  time  was  exe- 
cuted, having  her  Head  fever'd  from  iier  Body. 

A  Copy  of  the  Paper  delivered  to  the  Sheriff. 
Gentlemen,  Friends,  and  Neighbours, 

IT  may  be  expefted  that  I  fhould  fay  fome- 
thing  at  my  Death,  my  Birth  and  Education 
being  near  this  Place.  My  Parents  inflnifted 
me  in  the  Fear  of  God,  and  I  now  die  of  the  Re- 
formed Religion,  always  being  inftrudled  in  that 
Belief,  That  if  Popery  fhould  return  into  this 
Nation,  it  would  be  a  great  Judgment.  I  die  in 
the  Expedlaticn  of  Pardon  of  my  Sins,  and  Ac- 
ceptation with  the  Father,  by  the  imputed  Righ- 
teoufnefs  of  Jefus  Chrift,  he  being  tlie  Eqd  of  tha 
Law  for  Rigiiteoufnefs  to  every  one  that  believes. 
I  thank  God,  through  Jefus  Chrift,  I  depart  un- 
der the  Blood  of  Sprinkling,  which  fpraketh  better 
things  than  the  Blood  of  Abel,  God  liaving  made 
this  Chaftifement  an  Ordinance  tomy  Soul. 
'  I  did  as  little  expeft  to  come  to  this  Place  on 
this  Occafion  as  any  Perfon  in  riiis  Nation  ;  there- 
fore let  all  learn  not  to  be  hjgh-minded,  but  fear 
the  Lord :  The  Lord  is  3  Sovereign,  and  will 
take  what  way  he  fees  beft  to  glorify  himfelf  by 
his  poor  Creatures ;  therefore  do  humbly  defire 
to  fubmit  to  his  Wili,  praying  him,  that  in  pa- 
tience I  may  pofl~efs  my  Soul. 
'  My  Crime  was  entertaining  a  Nonconformift 
Minifter,  who  is  fince  fworn  to  have  been  in  the 


*  The  £/»>•/ 0/ Fevcrfliam  ha-ving  hecn  offered  a  thoufand  Toundsto  obtain  her  ?iirdon,  foUiclted  the  King  to  gram  it,  but  the  King 
told  him,  he  had  promifed  the  Chief  Juliice  that  he  would  not  pardon  her. 
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'  late  Duke  of  Monmouth's  Army.     I  am  told,  if  I 

*  had  not  denied  them,   it  would  not  have  afFefted 

*  me,     /  have  no  Exctife  hut  Surprize  and  Fear ; 

*  which  I  believe  my  Jury  muft  make  ufe  of  to  ex- 

*  cufe  their  Verdift  to  the  World. 

'  I  have  been  told,  the  Court  ought  to  be  Counfd 
'  for  the  Prifotiery  inftead  of  which,  there  was  Evi- 
'  dence  given  from  thence  ;  which,  though  it  were  but 
'  Hear-fay,  viight  poj/ibly  affeSi  my  Jury.     My  De- 

*  fence  was  fuch  as  tnight  be  expelled  from  a  weak 
«  JVoman ;  but  fuch  as  it  was,  I  d:d  not  hear  it  re- 
'  peated  again  to  the  Jury.  But  I  forgive  all  Per- 
«  fons  that  have  done  me  wrong,  and  I  defire  that 

*  God  will  do  fo  likewife, 

*  I  forgive  Col.  Penruddock, /^o«g;6  he  told  me  he 
*lcould  have  taken  thofe  Men  before  they  came  to  my 

*  Houfe. 

'  As  to  what  may  beobjefted,  that  I  gave  it  un- 

*  der  my  HandthatI  haddifcourfed  with  Nelthorp, 
«  that  could  be  no  Evidence  to  the  Court,  or  Juiy, 
«  it  beino-  after  my  Convidion  and  Sentence. 

»  I  acknc>wledge  his  Majefty's  Favour  in  altering 
'  my  Sentence  -,    and  I  pray  God  to  preferve  him, 

*  that  he  may  long  reign  in  peace,  and  the  true  Re- 

*  ligion  flourifli  under  him. 

'  Two  things  I  have  omitted  to  fay,  which  is, 
f  [that  I  forgive  him  that  defired  to  be  taken  from  the 
i„Grand  Jury  to  the  Petty  Jury,  thai  he  might  be  the 
*',niore  nearly  concerned  in  my  Death. 
L>  Alfo  I  return  humble  Thanks  to  Almighty 
t-  God,  and  the  Reverend  Clergy  that  aflifted  me 
Ih  in  my  Imprifonment. 

Sept.  2.  1685.  Alice  Lisle. 

Her  Attainder  was  afterwards  reVerfed  ift  0/ William 

and  Mary. 

Prima  Gulielmi  6?  Maris,    Anno  1689. 

An   ACT  for  annulling  and   making  void   the 
Attainder  of  Alicia  Life,  Widow. 

Wl^erea0  Alicia  Line,  coftjotu,  iw  t&e 
^antf)  of  Auguft,  in  tljc  ficft  l^cat  of 
ti)e  Eeign  of  i^z  late  Mig  James  t^e  S«conn, 


at  a  Scffions  of  ©pec  aiiD  Cerininec,  and 
©oal-Dciiiieip,   Ijoioen  foe  tlie  Caimtj)  of 

Southampton,  at  tlJE  Cttp  Of  Winchi;il:cr  \\\  ffje 
fillO  COUlitP,  fcP  ••!"  irregular  and  undue  Profecu- 

tion,  U)n0  tnnictcti  fot  entEctaininit,  couccal- 
ino;  aiiu  ccimfoitiiig  Joim  Hicks,  ciecft,  a  fiilfe 
Craitor,  hitotiJinff  Dim  to  fcc  fuc!) ;  Though 

the  faid  John  Hicks  was  not,  at  the  Trial  of  the 
faid  Alicia  Life,  Attainted  or  Convifted  of  any 
fuch  Crime  :  ^UU,  by  a  Verdift  injurioufly  ex- 
torted and  procured  by  the  Menaces  and  Violences, 
and  other  illegal  Practices  of  George  JiOJll  Jef- 

feries,  OBacon  of  Wem,  tljcn  lo?ti  Cljief  Jiifltcc 
of  tijc  ji^iiiu'ioi  OoEiicIj,  anD  €\M  Comnnf= 
fionec  of  C»i'er  anU  Cerininct:  aiiD  <^m\V>zW 
Derp,  toitDin  tfte  fain  Couiup,  tuns  coniJicteu. 
attainteo,  anti  etccuteD  foe  Ipigfj Ctcafon : 
50ap  It  t(jetffo?e  pieafe  pour  moil  Ctcelfrnt 
^a|£Riesi,  at  tije  l)uiril)tc  petttion  of  Triphena 

Lloyd   aim  Bridget  Uiher,    ©aUjjDterg  Of  i\)Z 

fato  Alicia  Lide,  Cfjat  it  ht  ueclaten  anu  rn- 
acteU  h^  tSe  smtljojitp  of  tW  p?efent  pailia- 
nient :  ^nn  be  it  Cnactcn  bp  t^e  l^ing  and 
dtiECii'iS  nioff  ejcellciu  s^njcftie^,  bp  anlJ  iuitft 
tf)E  aoijicc  anO  Conftnt  of  tljc  JLorQis  ©ptcr- 
tual  anO  Ccmpo?al,  ano  Commons  iw  tfjis 
p^efent  I3aritament  aflcmblcn,  aim  bp  t^e  m- 

tbOntP  of  tfje  fame,  Cbat  the  faid  Conviftion, 
Judgment  and  Attainder  of  the  faid  Alicia  Life  be, 
and  are  hereby  repealed,  reverfed,  made  and  de- 
clared null  and  void  to  all  Intents,  Conftrudlions 
and  Purpofes  whatfoever,  as  if  no  fuch  Convidlion, 
Judgment  or  Attainder  had  ever  been  had  or  made  j 

aim  tfjat  no  Co^cuption  of  asioon,  ot  otijet 
penaltp  o?  JFo?felture  of  |)oiioucs,  £)isni= 
ties,  laims,  <©oo5S  o?  Chattels,  be  bp  tbc 
fain  Conbittion  or  iattaiimet  tncutten:  an? 
JLaU),  fiJfage  oc  Cullom  to  tfje  conttatp  not- 
uiitfiftanntng- 


Ex' 


Joh.  Brown,  Cleric* 
Parliamentor*. 


CXXXIV.  The  Trials  0/ John  Fernley,  William  Ring, 
Elizabeth  Gaunt  *,  and  Henry  Cornilh  t  Efq;  at  the 
Old  Bailey,  for  High  Treafod,  Odober  1%  ifiSf. 
I  Jac.  II. 


^pnday,  05loh.  igth,  1685.  at  the  5^/- 
;  fions-Houfe  in  the  Old-Bailey,  London, 
the  Court  being  met,  and    Procla- 
mation made  for  Attendance,    the 
Proceedings  were  as  follow. 
"cu^ir^  yohii   Fernley  to    the  Bar.    [IVhicb 
v/as  done.] 


Cryer.  O-Yes,  All  manner  of  Perfons  are  com- 
manded to  keep  Silence,  upon  pain  of  Imprifon- 
ment. 

Clerk.  John  Fernley,  hold  up  thy  Hand,  [mich 
he  did.] 

Thou  llandeft  indifted  by  the  Name  of  John 
Fernley, 


*  Burn.HiyJ.  OwnTimes.  V»L  I.  f,  649. 


t  liiJ.  6s  u 


Middle- 


i68?.  O.  B. 


for  High-Treafon. 


Middlcfcx.  rip' HE    Jurors  for    our    Sovereign 

_!_    Lord  the  King  upon  their  Oaths 

do  prefenr.  That  John  Femley,  of  the   Pariili  of 

St.  Mary  Matfellon,  otherwifc  JVhite-Chapel.,  in  the 
County  oi Middlcfex,  Barber,  as  a  faJfc  Rebel  and 
Traitor  againft  the  moft  illuftrious  and  moft  ex- 
cellent Prince  King  James  the  Second,  by  the 
Grace  of  God  of  England,  Scotland,  France  and 
Ireland,  King,  and  his  natural  Lord,  not  having 
the  Fear  of  God  in  his  Heart,  nor  his  due  Obe- 
dience any  wife  regarding,  but  being  mov'd  and 
feduced  by  the  Inftigation  of  the  Devil,  and  his 
faithful  Duty  and  natural  Obedience  which  a  true 
and  loyal  Subject  ought  to  have  towards  his  faid 
Lord  the  King,  and  by  Law  ought  to  obJeive, 
utterly  withdrawing -,  and  intending  with  all  his 
Endeavours  the  Peace  and  Tranquillity  of  this 
Kintrdoni  of  England  to  difturb,  and  War  and 
Rebellion  againft  our  faid  Lord  the  King  to  in- 
cite and  move,  and  the  Government  of  o'u  iaid 
Lord  the  King  in  this  Kingdom  of  England  to 
fubvert,  and  our  faid  Lord  the  King  from  his 
Title,  Plonour,  and  regal  and  imperial  Crown 
of  this  his  Kingdom  of  England  to  depofe  and 
deprive,  and  our  fl^id  Lord  the  King  to  Death 
and  utter  Deftrudion  to  bring  ;  the  20th  Day  of 
Auguft  in  the  Year  of  tlie  Reign  of  our  Sovereign 
Lord  James  the  Second,  by  tlie  Gx'-ace  of  God  of 
England,  Scotland,  France  and  Ireland,  King,  De- 
fender of  the  Faith,  i^c.  the  firfV,  and  clivers 
other  Days  as  well  before  as  after,  at  the  Pa- 
rifli  of  St.  Mary  Matfellon,  otherwife  called  White- 
Chapel,  in  the  Qo\mx.-^  oi  Middlefex,  Ijlfely,  ma- 
licioufly,  deviliflily,  and  traitoroufly,  with  divers 
Rebels  and  Traitors  to  the  Jurors  aforefaid  unknown, 
did  confpire,  imagine  and  intend,  our  faid  Sovereign 
Lord  the  King,  now  his  fupreme  and  natural 
Lord,  not  only  of  his  royal  State,  Title,  Power, 
and  Government  of  this  his  Kingdom  of  Etigland 
to  deprive  and  depofe,  but  alfo  the  fame  Lord 
the  King  to  kill  and  murder,  and  the  ancient  Go- 
vernment of  this  Kingdom  oi  England  to  change, 
alter,  and  totally  fubvert,  and  a  miferable  Slaugh- 
ter amongft  the  Subjedls  of  our  Lord  the  King 
throughout  all  this  his  Kingdom  of  England  to 
caufe  and  procure  •,  and  an  Inlurreftion  and  Rebel- 
lion againlT;  our  Lord  the  King  to  procure,  pro- 
mote, andafllfl:  And  the  fame  his  moft  wicked, 
moft  inhuman,  and  moft  devili/h  Treafons  and 
Confpiracics,  Purpofes  and  traitorous  Imaginations 
to  fulfil  and  to  efFe6t,  he  the  faid  John  Femley,  as 
a  falfe  Traitor,  then  and  there,  viz.  on  the  faid 
20th  Day  of  Augufi,  in  the  Year  of  the  Reign 
of  our  faid  Lord  the  King,  the  firft  as  aforefaid,  at 
the  Parifh  aforefaid,  in  the  County  aforefaid,  well 
knowing  one  James  Burton  to  be  a  falfe  Traitor, 
and  as  a  falfe  Traitor  traitoroufly  to  have  confpired 
and  imagined  the  Death  and  utter  Deftrudlion  of 
our  faid  L,ord  the  King,  and  War  and  Rebellion 
againft  our  faid  Lord  the  King  within  this  Kingdom 
of  England  traitoroufly  (with  divers  other  Rebels  to 
the  Jury  unknown)  to  have  levied  and  ftirr'd  up  -,  he 
the  flxid  Joh>i  Femley  afterwards,  viz.  on  the  faid 
20th  Day  of  Auguft,  in  the  Year  of  the  Reign  of 
our  faid  Lord  the  King,  now  the  firft  aforefaid, 
at  the  Parifh  aforefiid,  in  the  County  aforefaid,  the 
idJiA  James  Burton  in  the  Manfion-Houle  of  him  the 
faid  John  Femley,  fituate  in  the  Parifh  and  County 
aforefaid,  knowingly,  fecretly,  wickedly,  devilHh- 
ly,  and  traitoroufly,  did  harbour,  conceal,  com- 
fort, fuftain,  and  keep ;  and  then  and  there,  for 
the  Comforting,  Suftentation,  and  Maintenance  of 
the  faid  James  Burton-,  the  fxid  John  Femley  Meat 
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and  Drink  to  the  iTiviJames  Burton,  malicioufly  and 
traitoroufly  did  give  and  deliver,  and  did  caufe  to  be 
given  and  delivered,  againft  the  Duty  of  his  Alle- 
giance, againft  the  Peace  of  our  faid  Lord  the  King, 
his  Crown  and  Dignity,  and  alfo  againft  the  Form  of 
the  Statute  in  the  like  Cafe  made  and  provided,  &c. 

Clerk,  How  fiyeft  thou,  John  Femley,  art  thou 
guilty  of  the  High  Treaibn  whereof  thou  ftandeft 
indicted,  or  not  guilty  ? 

Femley.  Not  guilty. 

Clerk.  Culprit,  how  wilt  thou  be  tried  ? 

Fendey.  By  God  and  my  Country. 

Clerk.   God  fend  thee  a  good  Deliverance. 

Set  William  Ring  to  the  Bar.     [Which  was  done. 

WilUam  Ring,  hold  up  thy  Hand.     [Which  he  did. 

Thou  Jlandeft  indicted  by  the  Name  of  William 
Ring,  of  the  Parifh  of  S^t.  Clement's  Danes,  in  the 
County  oi Middlefe^,  Taylor. 
Middlefcx.  r-TTT  H  E  Jurors  for  our  Sovereign  Lord 
1^  the  King  do  prfcfent  upon  their 
Oaths,  That  Williajn  Ring,  hte  of  the  Parifh  of 
St.  Clement's- Danes  in  the  Comty  o^~ Middle/ex, 
Taylor,  as  a  falfe  Traitor  againft  the  moft  illu- 
ftrious  and  excellent  Prince  James  the  Second,  by 
the  Grace  of  God  of  Erglmd,  Scotland,  France  and 
Ireland  King,  and  his  natural  Lord,  not  having  the 
Fear  of  God  in  his  Heart,  nor  the  Duty  of  his  Al- 
legiance any  ways  weighing,  but  being  mov'd  and 
feduceaby  the  Inft!g.u:c.  :f  '.j  Devil,  and  the  true, 
due,  ana  natural  Obedience  whi<;'>  true  and  faithful 
Subjf  cts  of  our  faid  Lord  the  King  towards  our  faid 
Lord  the  King  fhould  and  of  riglit  ought  to  bear, 
wliolly  withdrawing;  and  with  his  who  I.' Strength  in- 
tending the  Peace  and  common  Tranquillity  of  this 
Kingdom  oi  England  to  difquiet,  m.oleft,  ard  difturb, 
and  War  and  Rebellion  againft  our  laid  Lord  the 
King  within  tliis  his  Kingdom  of  England  to  incite 
and  ftir  up,  and  the  Government  of  our  faid  Lord 
the  King  in  this  his  Kingdom  of  England  to  fub- 
vert, and  our  faid  Lord  the  King  from  his  Title, 
Honour,  and  regal  Name  of  his  Imperial  Crown 
of  this  his  Kingdom  of  England  to  depofe  and  de- 
prive, and  our  faid  Lord  the  King  to  Death  and 
final  Deftrudion  to  bring  and  put;  the  20th 
Day  of  July,  in  the  firft  Year  of  the  Reign  of  our 
Sovereign  Lord  James  the  Second,  by  the  Grace  of 
God  of  England,  Scotland,  France  and  IrelandKin^, 
Defender  of  the  Faith,  and  divers  other  days  and 
times,  as  well  before  as  after,  at  the  Parilli  of  St. 
Clement' S-Da-Lcs  \n  xht  Conntj  oi Mi ddl'fex,  falfely 
and  malicioufly,  deviliflily  and  traitoroufly,  with 
divers  other  Rebels  and  Traitors  to  the  Jurors  un- 
known, did  confpire,  imagine,  and  intend,  our 
faid  Lord  the  King,  our  fupreme  and  natuml  Lord, 
not  only  from  his  State,  Title,  Power^  and  Go- 
vernment of  his  Kingdom  of  England' to  deprive 
and  depofe,  but  alfo  our  faid  Lord  tlie  King  to  kill 
and  put  to  death,  and  the  ancient  Government  of 
this  Kingdom  of  England  to  change  and  alter,  and 
wholly  to  fubvert;  and  a  mifer-.bJe  Slaughter  among 
the  Subjcds  of  our  laid  Lord  the  King  throughout 
this  whole  Kingdom  of  England  to  caufe  and  pro- 
cure;  and  Infurredion  anif  Rebellion  againft  our 
faid  Lord  the  King  to  p-ocure,  move,  and  affift : 
And  his  fai^  moft  wicked  and  devilifti  Treafons  and 
traitorous  Confpiracics,  Compaflir.gs,  Imaginations 
and  Purpofes  aforefaid  to  fulfil,  efteft,  and  perfedt, 
he  the  faid  miliam  Ring,  as  a  falfe  Traitor,  thea 
and  there,  to  wit,  the  iaidiath  day  of  Jw/;,  in  the 
faid  firft  Year  of  the  Reign  of  our  faid  Lord  the 
King  that  now  is,  aforefaid,  at  the  Parifli  and 
County  aforefaidj  well  knowing  Jofeph  Kclle-zvay 
S  2  and 
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and  Henry  Laiarence  to  be  flille  Traitors,  and  as 
fate  Traitors  traitoroudy  to  have  conipired  and  i- 
inagined   the  Death  and  final  Deftruction  of  our 
faid  Lord  the  King,  and  War  and  Rebellion  againft 
our  laid  Lord  the  King  within  this  his  Kingdom 
of  E>!"!dnd,  traitoroufly,  with  divers  other  Traitors 
to  the  Jurors  unknown,  to  have  levied,  and  raifed, 
and  ftirred  up.    And  he  the  laid  William  Ring  af- 
terwards (to  wit)  the  faid  20th  Day  of  July.,  in  the 
firft  Year  of  the  Reign  of  our  faid  Sovereign  Lord 
the  King  aforefaid,  at  the  Pariih  aforelaid,  the  faid 
Jofepb  Kellowa^  md  Hetiry  Lawrence,  inthe  Dwel- 
ling-Houfe  of  him  the  faid  IFilliajji  Ring  fituated 
in   the  Parifli   and  County  aforefaid,   knowingly, 
fecfetly,  wickedly,  devilifhly,  and  traitoroufly,  did 
harbour,    conceal,    comfort,    fuftain,    and    main- 
tain i  and  then  and  there,  for  the  comforting,  fu- 
ftaining,  and  maintaining  oi  the  faid  Jofeph  Kello- 
way  and  Henry  Lawrencs,  he  the  faid  IViUiam  Ring 
Meat  and  Drink  to  the  faid  Jofeph  Kelloway  and 
Eenry  Lawrence  malicioufly  and  traitoroufly  did  give 
and  deliver,  and  did  caufe  to  be  given  and  delivered, 
againft  the  Puty  of  his  Allegiance,  againft  the  Peace 
of-  our  faid  Swereign  Lord  the  King,    his  Crown 
and  Dignity,  and  againft  the  Form  of  the  Statute 
in  this  Cale  made  and  provided,  ^c. 

Hoyr  fayeft  thou  fPllliam  Ring,  art  thou  guilty 
of  the  High-Treafon  whereof  thou  ftandeft  indifted, 
or.  not  guilty  ? 
^Ring.  Not  guilty. 

Culprit,  how  wilt  thou  be  tried? 

By  God  and  my  Country. 

God  fend  thee  a  good  Deliverance. 

Sec  Henry  Cornijh  to  the  Bar. 
^'"      Henry  Cornijh,  hold  up  thy  Hand. 

"^-"^r.  CcrniJIo.  My  Lord,  I  have  been  confined 
without  any  notice  given  me  until  Saturday  about 
Noon  of  my  Trial.  My  Lord,  I  do  hope,  feeing 
I  appear  before  your  Lordfliipsand  this  honourable 
Bench,  who  have  known  fomething  of  my  Conver- 
fation,  that  you  will  be  pleafed  to  confider  me, 
j^nd  grant  me  what  is  cuftomary,  and  commonly 
done  to  Perfons  in  my  Circumftances. 

Mr.  Jones.  Mr.  Cornijh,  if  you  pleafe  you  fhall 
have  your  time  of  fpeaking  hereafter,  but  now  you 
are  only  to  plead  without  any  more  ado. 

Mr.  Cornijh.  My  Lord,  I  befeech  you  hear  me 
a  little ;  I  have  been  fo  confined 

Lord  Mayor.  Mr.  Cornijh,  you  muft  obferve  the 
Rules  of  the  Court. 

Mr.  Cornijh.  My  Lord,  I  hope  I  fhall  be  allowed 
what  is  cuftomary  in  fuch  Cafes. 

Lord  Mayor.  What  is  it  you  would  have  ? 
lAr.CQrniJfj.  My  Lord,  I  do  defire,  ifyourLord- 

Ihip  will  pleafe  to  confider  me 

Mr.  Jones.  Wou'd  you  not  be  arraigned,  Mr. 
Cornijh  ?  After  you  are  arraigned  and  have  pleaded, 
you  may  fpeak. 

Mr.  CorniJIj.  Let  me  tell  your  Lordfliip  what  my 
Cafe  is :  Is  it  reafonable  not  to  have  above  half  a 
day's  time  for  Preparation  for  my  Trial,  and  no 
Counfel  allowed  me  \ 

Sir  Thomm  M'"-  R(':order.  Nor  ought,  without 

Jemer.  Leave  of  the;  Court,  or  by  hisMajefty's 

fpecial  Appointment. 
Mr.  Cornijh.  I  have  not  had  a  Friend  to  come  to 
me,  but  in  the  prefence  of  Major  Richard/on. 
Mr.  Recorder.  None  have  in  your  Circumftances. 
Mr.  Cormjh.  My  Lord,   ought  not  I  to  have  a 
Copy  of  the  Pannel  ?  it  is  a  thing  never  denied. 
Recorder.  It  hath  been  denied  very  often*. 


Mr.  CorniJJj.  My  Lord,  it  is  a  matter  wherein  my 
Life  is  concem'd  •,  and  therefore  I  hope  your  Lord- 
fhip  will  hear  me. 

yi'c.  Jones.  After  you  are  arraigned  you  may 
fpeak,  and  put  off  your  Trial  if  you  can. 

Mr.  Cormjh.  My  Lord  I  cannot  go  from  this  before 
I  pofTefs  your  Lordfliip  with  a  right  Underftand- 
ing  of  it  -,  it  is  beyond  Precedent :  no  fuch  Prece- 
dent, that  any  Man  fhould  be  kept  with  that 
Striftnefs  I  have  been. 

Recorder.  Mr.  Cornijh,  I  wonder  you  will  fay  fo  : 
I  tell  you  there  is  no  Man  accufed  of  your  Crime 
but  is  fo  kept. 

Mr.  Cornijh.  If  your  Lordfliip  pleafes  to  allow 
me  a  little  time,  I  do  not  queftion  but  I  can  very 
well  fatisfy  your  Lordfliip,  and  this  honourable  Court, 
that  I  am  a  very  innocent  Perfon. 

Mr.  Recorder.  You  will  have  your  proper  time 
for  that,  but  now  you  muft  plead,  that  you  may 
hear  the  Particulars  of  your  Charge,  and  have  an 
Opportunity  to  make  out  your  Innocence  -,  for  we 
muft  keep  the  fame  Method  with  you  we  do  with 
all  other  Perfons  in  your  Circumftances ;  and  there- 
fore you  muft  plead  as  other  Perfons  do. 

Mr.  Jones.  Will  you,  or  will  you  not.  Sir,  with- 
out any  more  ado  ?  The  Law  gives  you  Advantage, 
you  may  challenge  any  body ;  there  are  fourfcore 
returned,  honeft  Men,  and  you  may  challenge  who 
you  pleafe, 

Mr.  Cornijlj.  Alas !  my  Lord,  what  can  I  do  ? 
Counfel.  He  difputes  out  of  time  j  he  is  to  be  ar- 
raign'd. 

Recorder.  Come,  Mr.  Cormjh,  you  muft  plead. 
Mr.  Cornijh.  I  did  underftand  laft  Night  his  Ma- 
jefty  was  i^racioufly  pleafed  to  refer  thefe  matters, 
as  to  my  Trial,  to  my  Lords  the  Judges  ;  and,  my 
Lord,  I  do'hope  that  the  Judges,  when  they  hear 
this  matter,  that  I  fliall  have  fome  time  allow'd. 

Recorder.  Pray,  Mr.  Cornijh,  take  the  Rule  of 
the  Court,  your  Bufinefs  is  now  to  plead ;  when 
you  have  pleaded,  what  you  have  to  offer  for  the 
putting  off  your  Trial  may  be  heard  then. 
Clerk.  Henry  Cormjh,  hold  up  thy  Hand. 
Mr.  Cornijh.  My  Lord,  I  would  do  nothing  that 
fliould  be  a  difhonour  to  your  Lordfliip  and  the 
Court. 

Sir  James  Smith.  You  know  the  way  of  the  Court, 
Mr.  Cornijh  ;  you  muft  plead. 

Mr.  Jones.  If  you  will  not  plead,  I  will  move  the 
Court  to  record  your  ftanding  mute. 

Mr.  Cornijh.  I  have  known  that  this  Court  hath 
heard  what  the  Prifoner  hath  to  fay  at  the  Bar ; 
and  I  have  more  to  fay,  perhaps,  than  any  Man 
that  ever  ftood  at  this  Bar. 

Recorder.  Mr.  Cormjh,  when  you  have  pleaded, 
you  have  time  to  fpeak  for  your  felf. 

Clerk.  Henry  Cornijh,  hold  up  thy  Hand, 

l^hichhedid. 
Thou  ftandeft  indifted  by  the  Name  of  Henry 
Cornijh. 

THAT  Henry  Cormjh,  late  of  the  Parifli  of 
St.  Michael  Bajfijhaw,  London,  Merchant,  as 
a  falfe  Traitor  againft  the  moft  illuftrious  Prince 
CW/f  J  the  Second,  late  King  of  £«g/^;;^,  Scotland, 
France  and  Irela?id,  Defender  of  the  Faith,  then 
his  natural  Lord,  not  having  the  Fear  of  God  in 
his  Heart,  nor  weighing  the  Duty  of  his  Allegiance, 
but  moved  and  feduced  by  the  Inftigation  pf  the 
DevD,  and  the  cordial  Love,  and  true,  due  and  na- 
tural Obedience,  which  a  true  and  faithful  Subject 
of  our  late  Sovereign  Lord  the  King  towards  our 
late  Sovereign  Lordl  the  King  fhould  and  of  right 
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ouphttobear,  altogether  withdrawing;  and  mind- 
ino^  and  with  all  his.  Strcngtii  intending,  the  Peace 
and  common  Tranquillity  of  this  Kingdom  of  Eng- 
Iqndto  difquict,  moleft,  and  difturb,  and  War  and 
Rebellion  againft  our  late  Sovereign  Lord  the  King, 
within  tliis  Kingdom  of  England  to  ftir  up,  move, 
arid  procure;  and  the  Government  ofourflxid  late 
Sovereign  Lord  the  King  of  this  Kingdom  o^  Eng- 
land to  llibvcrt,  change,    and  alter,  and  our  faid 
late  Sovereign  Lord  the  King  from  the  Title,  Ho- 
nour, and  kingly  Name  of  the  Crown  Imperial  of 
this  Kingdom  of  England  to  depofe  and  deprive  ; 
and  our  laid  late  Sovereign  Lord  the  King  to  Death, 
and  final  Deftruftion  to  bring  and  put:    the  30th 
Day  of  Ma'j,  in  the  35th  Year  of  the  Reign  of  our 
faid  Sovereign  Lord  the  King,  and  divers  other  Days 
and  Times,  as  well  before  as  after,  at  the  Pari(h  of 
St.  Michael  Baffifiaw.,  London,  falfely,  malicioufly, 
devilifhly,  and  traitoroufly,  with  divers  falfe  Trai- 
tors to  the  Jurors  unknown,  did  confpire,  compafs, 
imagine,  and  intend,  our  faid  late  Sovereign  Lord 
the  King,  his  fupreme  and  natural  Lord,  not  only 
of  his  kingly  State,  Title,  Power  and  Government 
of  this  Kingdom  of  England  to  deprive  and  throw 
down  V  but  alfo  the  faid  late  King  to  kill  and  put 
to  death,  and  the  ancient  Government  of  this  his 
Kingdom  of  England  to  change,  alter,  and  altoge- 
ther fubvert,    and  a  miferable  Slaughter  amongft 
the  Subjefts  of  our  late  Lord  the  King  thorough 
this  Kingdom  of  England  to  caufe   and  procure, 
and  Infurreftion  and  Rebellion  againft  our  faid  late 
Lord  the  King  to  procure,  promote,    and  aflift: 
And  the  fame  moft  wicked  and  devilifh  Treafons 
and  traitorous  Compaffings,  Imaginations,  and  Pur- 
pofes  aforefaid  to  fulfil,  perfeft,  and  bring  to  efFeft, 
he  the  faid  Henry  Cornijh,  as  a  falfe  Traitor,  then 
and  there,  to  wit,  the  faid  30th  Day  of  May,  in 
the  Year  aforefaid,  at  the  Parifli  and  Ward  afore- 
faid, falfely,  malicioufly,  and  traitoroufly,  knowing 
James  the  late  Duke  of  Monmouth,  William  RuJJel 
Efq;  and  Thomas  Armftrong  Knight,  and  divers  o- 
ther  Rebels  and  Traitors,  then  lately  before  in  the 
Parifh  and  Ward  aforefaid  within  the  faid  City  of 
London,  falfely,  unlawfully,  devilifhly,  and  traito- 
roufly, to  have  confpired  the  Death  and  final  De- 
ftrudVion  of  our  faid  late  Sovereign  Lord  the  King  •■, 
he  the  faid  Henry  Cornijh,  as  a  falfe  Traitor,  then 
and  there,  to  wit,  the  faid  30th  Dayof  Ma)i  in  the 
Year  aforefaid,  within  the  Parifh  and  Ward  in  the 
faid  City  of  London,  falfely,  unlawfully,  wickedly 
and  traitoroufly,  did  promife  to  the  faid  divers  falfe 
Traitors  and  Rebels,  then  and  there  prefent.  That 
he  the  faid  Henry  Cornijh  would  be  aiding  and  af- 
fifling  in  the  Treafons  aforefaid,  to  be  done,  per- 
fected, and  brought  to  efFed:,  againfl  the  Duty  of 
his  Allegiance,  againfl  the  Peace,  and  againft  the 
Form  of  the  Statute,  i£c. 

Clerk.  How  fayeft  thou,  Henry  Cornijh,  art  thou 
guilty  of  this  High-Treafon  whereof  thou  ftandeft 
indifted,  or  not  guilty  ? 

Mr.  Cornijh.  This  is  an  heinous  Charge. 

Counjel.  Anfwer ;   you  I<now  you  muft  anfwer. 

Mr.  Cornijh.  I  am  perfeftly  innocent. 

Council.  Are  you  guilty  or  not  guilty  ?  You  muft 
take  the  Words. 

Mr.  Cortdjh.  Not  guilty. 

Clerk.  Culprit,  how  wilt  thou  be  try'd  ? 

Mr.  Cornijh.  By  the  Great  God  of  Heaven,  and 
my  Country. 
.  Ciei-k.  God  fend  thee  a  good  Deliverance. 

L.C  J.  Jones.  I  don*t  know  in  what  State  things 
are  here  in  tliC  Court ;  I  can't  tell  whether  there  be 
a  Jury  iccurn'd  or  not. 


Clerk.  He  is  arraign'd. 

L.  C.  y.  Jones.  Why  don't  you  go  on  -with  the 
Jury  ? 

Mr.  Cornijh.  My  Lord,  I  humbly  pray  yout 
Lordfhip :  I  have  fomc  ground  for  it.-— i— 

L.  C.  y.  Jones.  You  ihall  be  heard  in  good  timci 
Sir. 

Mr.  Cornijh.  My  poor  Children  lafl  Night  pre- 
fer'd  a  Petition  to  his  Majefty,  and  he  was  pleafcd 
to  refer  it  moft  gracioully  to  my  Lords  the  Judges  ; 
and  I  now  make  my  Application  to  your  Lord- 
fhips. 

L.  C.  J.  Jones.  Have  you  any  Anfwer  to  the 
Petition,  from  the  King  ? 

Mr.  Cornijh.  It  was  referr'd  to  your  Lordfhips 
the  Judges,  to  confider  my  Cafe. 

L.  C.  y.  Jones.  We  may  hear  more  of  your  Bu- 
finefs  anon,  when  Mr.  Attorney  and  Mr.  Solicitor 
do  come :  we  will  ftay  here  tiU  they  come,  to  know 
whether  there  be  any  Order  from  the  King  to  them 
concerning  you. 

Mr.  Cornijh.  My  Lord,  I  hope  k  will  not  be 
ofFenfive  if  I  fhould  acquaint  your  Lordfhips  what 
Ufage  I  have  met  with  fince  I  have  been  under 
Confinement,  I  have  been  under  very  clofc  Confine- 
ment, I  had  no  notice  of  my  Trial  till  about 
twelve  a-clock  on  Saturday  ;  no  Friend  came 
to  me  till  eight  a-clock  at  Night ;  and  I  had  no 
time  for  Preparation  for  my  Trial,  My  Lord, 
thefe  are  hard  things  ;  but  tho'  I  am  denied  Coun- 
fel,  I  truft  in  God  I  fhall  not  need  Counfel,  for  I 
hope,  if  your  Lordfhip  pleafes  to  allow  me  time, 
to  clear  my  felf  of  all  matters ;  and  I  hope  with 
fuch  fatisfaction  to  your  Lordfhips,  that  you  will 
acquiefce  in  whatfoever  I  fhall  lay  before  your  Lord- 
fhips. I  do  not  come  to  make  an  Harangue  and 
Talk ;  my  Cafe  was  fuch,  that  I  had  neither  Pen, 
Ink,  nor  Paper. 

Mr.  Juft.  fVithins.  Mr.  Cornijh,  Mr.  Attomey 
and  Mr.  Solicitor  will  come,  we  muft  hear  them. 

L.  C.  y.  Jones.  You  fhall  be  heard  in  your  pro- 
per  time  :  it  is  a  ftrange  thing  you  won't  be  fa- 
tisfied  i  you  Ihall  be  heard,  I  tell  you,  in  your 
proper  time. 

Mr.  North.  We  have  arraigned  one  Femtey,  if 
you  pleafe  to  try  him,  who  (with  Ring)  was  brought 
to  the  Bar. 

Clerk.  You  the  Prifoners  at  the  Bar,  thofe  Per- 
fons  you  Ihall  hear  call'd,  and  appear,  are  to  pals 
between  our  Sovereign  Lord  the  King  and  you, 
upon  your  feveral  Lives  and  Deaths :  if  you  will 
challenge  them,  or  any  of  them,  your  time  is  to 
challenge  them  when  they  come  to  the  Book  to 
be  fworn,  before  they  be  fworn, 

Cryer.  O- Yes  !  All  manner  of  Perfofts  are  com- 
manded to  keep  filence  upon  pain  x)f  Iniprifon- 
ment. 

The  Middlejex  Jury. 


Nehemiah  Arnold, 
Francis  Stevens, 
Richard  Fijher, 
John  Howlet, 
John  Figures, 
Samuel  Birch, 


Williat^Thompfon, 
William  Read, 
Samuel  Peacock, 
Ri/hard  Fitz-gerrardi. 
Richard  BromJJeldt 
John  Haynes. 


Cryer.  O-Yes  !  If  any  one  can  inform  my  Lords 
the  King's  Juftices,  the  King's  Serjeant,  or  the 
King's  Attorney,  before  this  Inqueft  be  taken  be- 
tween our  Sovereign  Lord  the  King  and  John  Fern- 
ley  and  Wdliam  Ring,  the  Prilbners  at  the  Bar,  let 
them  come  forth,  and  they  Ihall  be  heard ;  for  now 
the  Prifoners  ftand  at  the  Bar  upon  their  Delive- 
rance '. 
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ranee :  and  all  Perfons  that  are  bound  by  Recogni- 
zance to  f^ive  Evidence  againil  either  ot  the  Prifo- 
nersatth^Bar,  let  them  come  forth  and  give  their 
Evidence,  or  elfe  they  forfeit  their  Recognizance, 
and  alJ  Jury-men  of  Middlcfcx  that  have  appear'd 
and  are  not  fworn,  let  them  depart. 

Cerk.  Set  TVilliam  Ring  to  the  Bar,  and  fet  by 
the  other. 

mWafn  Ring,  hold  up  thy  Hand.  You  that  are 
fworn,  look  upon  the  Prifoner,  and  hearken  to  his 
Charge  ;  he  ftands  indifted  by  the  Name  oilVi- 
Ham  Ring,  &c.  (prout  ^iite.)  Your  Charge  is,  to 
enquire  whether  he  beguiky  of  the  Treafon  where- 
of he  ftands  indifted,  or  not  guiky,  i^c. 

Mr.  Phipps.  You,  the  Gentlemen  that  are  (worn, 
the  Prifoner  at  the  Bar  is  indifted  for  that  knowing 
one  Jofeph  Kellozvay,  and  one  Henry  Lawrence,  _  to 
be  falfe  Traitors,  and  to  have  levied  War  againft 
the  King;  on  the  20th  of  Ju'y  did  harbour,  con- 
ceal, and  relieve  thofe  Traitors,  againft  the  Du- 
ty, (3'c.  Upon  this  he  hath  pleaded,  not  guil- 
ty, &c. 

Mr.  Jt.  Gen.  Gentlemen  of  the  Jury, 
Tver'''  the  courfe  of  our  Evidence  will  be  thus : 
'"*'^"''  Kelloway  and  La-Mr ence  were  in  the  late  Re- 
bellion in  the  Weft,  in  the  late  Duke  of  Monmouth'?. 
Army  ;  and  after  that  Battle  when  they  were  over- 
thrown, they  came  up  to  London,  and  the  Prifoner 
at  the  Bar  receiv'd  and  comforted  them,  and  not 
only  provided  a  Lodging,  and  Meat  and  Drink  for 
them,  but  afterwards  provides  another  Lodging  for 
them  :  and  this  he  knew,  for  they  were  very  mer- 
ry, telling  the  whole  Story  of  the  Fight  •,  and  not- 
withftanding  this  he  entertains  them.  We  will  firft 
fhew  you  the  Record  of  the  Conviftion  of  Kdlozvay 
and  Lawrence,  and  then  call  Witneffes  to  prove  the 
other  things  upon  the  Prifoner.  (The  Record  pro- 
duced) Mr.  Harcottrt  fworn. 

L.C.J.  Jones.  Is  that  a  true  Copy  of  the  Record  ? 
Mr.  Harcourt  anfwered  yes :  wliereupon  the  Clerk 
reads  ; 

Jofeph  Kelloway  ftands  indidled  by  the  Name  of 
Jofeph  Kelloway  of  Taunton,  in  the  County  of  So- 
merfet.  Yeoman  •,  and  Henry  Lazorence  of  the  lame 
Parifti  and  County,  Yeoman  i  wkh  a  great  many 
others. 

L.  C.  y.  Jones.  See  what  they  have  done. 
Clerk.  They  are  indided  of  Treafon  for  levying 
War  againft  the  King,  and  they  have  confeffed  the 
Indiftment  upon  their  Arraignment  -,  and  the  Judg- 
ment upon  the  Indiftment,  is.  That  the  faid  Kello- 
way, and  the  reft  of  them  there,  flmdd  be  led  to  the 
Prifon  from  whence  they  came,  and  from  thence  to  be 
drawn  to  the  place  of  Execution,  and  upon  the  Gallows 
there  to  be  hangd,  every  one  of  than  in  the  fa:d  Indict- 
ment, and  living  to  be  cut  down,  and  their  Entrails  to 
be  taken  out  of  their  Bodies,  their  Heads  to  be  taken 
of  from  their  Bodies,  and  their  Bodies  divided  into  four 
^farters. 

Mr.  Jt.  Gen.  T'nis  Ihews  they  were  Traitors. 
Now  we  will  ftiew  you,  that  in  the  mean  time  be- 
tween their  Treafon  and  Conviction,  this  Prifoner 
did  recieve  them.     Call  Mr.  Barrivgton. 

\fVho  was  fworn. 
Mr.  Jones.  Mr.  Barrington,  what  do  you  know 
concerning  Mr.  Ring? 

Mr.  Barrington.  If  it  pleafe  you,  my  Lord,  on 
the  I  ithof  July  laft  I  was  abroad  about  my  Ma- 
tter's Bufinefs,  and  in  the  mean  time  when  I  was  ab- 
fent,  as  I  was  inform'd,  there  came  Mr.  Ring,  who 
lives  in  IVych-Jlreet  at  the  Sign  of  the  Bible  ;  and 
when  I  return'd,  I  was  told,  that  Mr.  Ring  was  at 


our  Houfe  to  fpeak  with  me,  and  that  there  •was  one 
Mr.  Lawrence  there  at  Mr.  Ring's  at  the  Bible  in 
JVych-jlrect  ;    and  when   I   came  there,  there  was 
Mr.  Lawrence  at  Mr.  Kin^?.  Houfe  ;   and  when  I 
came  to  the  Houfe  on  the  right  hand,  there  was  his 
Wife,  as  I  take  it :    I  afked  for  Mr.  Lawrence,  and 
fhe  was  a  little  at  a  ftand.     Said  I,  I  underftand  Mr. 
King  was  in  inch  a  place  to  inform   me  Mr.  Law- 
rence dtfired  to  fpeak  with  me.  Upon  that  he  ftiew'd 
me  where  he  was:    I  went  up  to  him,  and  he  was 
lying  upon  the  Bed  very  weary  and  tired  ;  and  when 
I  had  been  there  a  while,  there  came  in  ontKellowayy 
and  they  faid  they  came  both  out  of  the  Weft  Coun- 
try, and  came  on  Friday  night,  and  I  faw  them  on 
Saturday.     If  it  pleafe  your  Lordfliip,  I  called  there 
after,  and  knocked  at  Mr.  Ring's  Door,  and  there 
came  a  Woman  and  made  anfwer,  Tliat  they  were 
gone  from  thence  both  of  them,  and  tluit  they  were 
to  go  on  Ship-board  to  fee  fome  Friends ;    and  I 
called  there  on  PFednefday  the   15th  day  at  night, 
to  fee  Mr.  Lawrence  at  Mr.  Ring's  Houfe,  and  Mr. 
Lawrence  told  me  he  was  going  from  thence  to  the 
Pewter- Platter  in  67.  Jchn's  ;  and  when  Mr.  Com- 
mon Serjeant  came  to  examine  me  about  theie  Men, 
I  made  a  true  Confeflion,    that  they  were  at' Mr. 
Ring's,    and  removed  to  the  Pewter.Platter  :  and 
when  we  came  to  fearch  at  the  Pewter-Platter,    at 
firft  they  did  not  know  any  fuch  Men,  till  we  de- 
fcribed  them.  Then  they  confeffed  there  were  fuch 
Men  there  on  Tuefday  and  JVedncfday  night,  but  not 
the  night  before,  which  was  Thurfday  nighr.    From 
thence  we  went  witl-u^ut  Temple-Bar  to  Mr.  Ring's, 
where  they  were  at  firft  ;  and  Mr.  Crifp  and  I  went 
together  to  enquire  for  thefe  Men,    and  there  was 
a  Woman,  which  I  think  is  Mr.  Ritig's  Wife,  I  can't 
tell.     I  enquired  for  thefe  Men,  and  ihe  made  an- 
fwer, Thatthey  were  not  there  at  prefent,  and  faid 
flie  could  not  tell  pr  prefent,  but  that  they  lay  there 
the  laft  night,  which  w-^s  Tharflay  night  ;  that  was 
Ring's  Wife,  I  take  it,  fliould  fay  they  were  there 
the  Night  before,  fo  after  that  fhe  hacl  owned  they 
lay  there  on  the  Thurfday  night,  ftie  aflced  me  what 
this  Gentleman  was  jfol  told  her,  a  Friend  of  mine. 
So  afterwards  we  were  at  the  Caftle-Tavern  without 
Temple-Bar  by  St.  Clement's  Church,  and  Mr.  Com- 
mon Serjeant  was  pleafed  to  fend  for  Mr.  Ring 
to  examine  him  about  thefe  Men,    what  Lodgers 
he  had  in  his  Houfe  on  Friday  night,  Saturday  nighr, 
Sunday  night,  and  Monday  night.     Mr.  Ring  knew 
nothing  of  any  Men  that  came  out  of  the  Country  9 
fo  upon  that,    he  denying  it,  Mr.  Common  Ser- 
jeant order'd  his  Houfe  to  be  fearch'd,    and  in 
fearching,  they  found  a  Paper  upon  the  Chamber- 
Window,  that  was  brought  to  the  Caftle-Tavern, 
where  Mr.  Ring  was,  and  the  Paper  was  produced, 
and  Mr.  Ring  would  confefs  nothing  till  ilich  time 
as  they  found  that  Paper. 

L  C  y.  Jones.  See,   is  that  the  Paper  you  fpeak 
of? 

Mr.  Barrington.  That  is  all  I  have  to  fay,    if  it 
pleafe  your  Lordfhip. 

L.  C.  y.  Jones.  Did  you  fee  them  in  the  Company 
of  Ring  ^ 

Mr.  Barrington.  I  did  not  fee  him  when  I  was  at 
the  Houfe. 

Mr.  Sol.  Gen.    You   fay    Mr.  King        ysx.sinch. 
would  confefs  nothing  till  fuch  time  as 
the  Paper  was  found  •■,  what  did  he  fay  after  the 
Paper  was  found? 

Mr.  Jones.  Ring  was  by,  wliat  did  he  fay  upon 
producing  that  Paper  ? 

L.  C.  J.  Jones.  Was  the  Paper  fhew'd  to  him  ? 
3  ^''- 


I 


kJS?.  O.  B.  for  High-Treafon. 

Mr.  Barrington.  I  think  not ;  he  would  have  feen 


I?? 


Mr,  Juft./Fi/i^m.  You  fay  he  would  confefs  no- 
thing till  that  Paper  was  produced. 
Mr.  Barrini^to?!.  Truly,  I  can  fay  no  more  of  it. 
Mr.  Jones.  'When  tiie  Paper  was  produced  at  the 
CafiL'-Tavem,  what  did  he  fay  then  ? 

"Mr.  J  Lift.  Withins.  What  did  Ring  (ay  at  the  Caftk- 
Tavern  ? 

Mr.  Barrington.  I  can't  remember,  but  that  he 
denied  every  thing. 

Clerk.  Call  Mr.  Barrow.  [Who  ijoas  [worn. 

Mr.  Barrow.  Sir,  I  heard  King  confefs  to  my 
Lord  Mayor  in  Jul-^  laft,  that  he  lodg'd  Lawrence 
and  Kellowaj,  and  that  Lawrence  and  Kelloway  did 
tell  him,  that  they  had  been  both  in  the  late  JVeftern 
Rebellion  in  Monmouth's  Army  ;  and  that  after 
that,  he  had  lodg'd  them  two  or  three  Nights,  this 
I  heard  him  confefs. 
Counfel.  Pray  fpeak  it  again, 
Mr.  Barrow.  That  Lawrence  and  Kelloway  had 
«old  Mr.  Ring,  they  had  been  in  the  late  PFeftern 
Rebellion  in  Mofimouth's,  Army,  and  that  he  had 
lodg'd  them  two  or  three  Nights  in  his  own  Houfe. 

Mr.  Common  Serjeant.  What  did  you  hear  him 
fay  concerning  Mr,  Herle  ? 

Mr.  Barrow.  There  was  fome  talk  concerning 
Mr.  Herle  or  Hurle. 

L.  C.  J.  Jones.  Did  he  fay  he  lodg'd  them,  after 
they  had  told  him  that  ? 
Mr.  Barrow.  After  that.     That  is  all  I  can  fay. 
Clerk.  Call  Mr.  Crifp.  [Who  was  [worn. 

Counfel.  Give  my  Lord  and  the  Jury  an  Account 
of  what  you  know  concerning  Mr.  Ring. 

M.V.  Crifp.  I  went  to  fearch  Mr,  Rin^s  Houfe, 
my  Lord,  and  in  the  Window  there  was  that  Letter 
under  Mr,  Lawrence's,  own  Hand,  fealed  up  and  di- 
reded  to  Newberry  for  a  Horfe  which  he  had  ftole 
from  his  Mafter,  and  left  at  Newberry,  which 
Letter  I  brought  to  the  Tavern ;  and  when  we 
came  to  the  Tavern,  we  examin'd  him,  and 
he  denied  every  thing  ;  but  at  laft  we  fhew'd 
him  the  Letter,  and  he  own'd  he  had  fuch  a  Coufin, 
and  another  that  he  did  not  know,  but  that  he  did 
not  lodge  there  then.  And  when  he  came  to  the 
Sefllons-Houle,  Lawrence  and  Kelloway  were  pro- 
duced before  him,  and  were  examined  what  account 
they  had  given  to  him,  when  they  came  to  his 
Houfe  ;  they  told  him  after  the  Duke  of  Monmouth 
was  beaten,  they  ran  away  to  London,  and  Kelloway 
being  his  Coufin,  brought  Lawrence  with  him  ; 
they  told  him  the  Duke  was  beaten,  and  lay  there 
FnVd)' Night,  ^a/z/ria^i  Night,  5«wifly  Night,  and 
Monday  Night. 

Mr.  Jones.  He  own'd  he  knew  Mr,  Kelloway  ? 
Mr.  Crifp.  Yes, 

L.  C.  y.    And  that   Kelloway  had  been   in    the 
Duke's  Army,  and  that  he  was  beaten, 
Mr.  Crifp.  Yes, 

L.  C.  J,  What  did  Ring  fay  upon  it  ? 
Mr.  Crifp.  Ring  faid  nothing  there  to  it  •,  he  con- 
fefs'd  he  lodg'd  them  two  or  three  Nights. 

Counfel.  Swear  Mr.  Hardifiy._  [Which  was  done. 
Mr.  At.  Gen.  Mr.  Hardifty,  pray  will  you  give  my 
Lord  and  the  Jury  an  account  of  his  Examination .? 
Mr.  Hardifty.  I  was  direfted  to  attend  my  Lord 
Mayor  at  the  Examination  of  Mr.  Ring,  the  Prifo- 
ner  at  the  Bar,  above  here  in  the  Room,  and  did 
accordingly  ;  and  upon  Examination,  my  Lord, 
he  did  make  this  Confeffion.  This  is  the  Examina- 
tion, and  it  is  as  he  gave  it  in  himfelf,  and  figned 
by  himfelf. 


L.  C.  J.  Jones.  And  read  to  him  ? 

Mr.  Hardifty.  Yes,  half  a  dozen  time?;,  I  believe. 

Mr.  Common  Serjeant.  My  Lord,  upon  the  ap- 
pearing of  Lawrence  and  Kelloway  before  liim  then, 
he  confefs'd  all. 

"The  Examination  of  William  Ring,  of  the  PanJh  of 
St.  Clement  Danes  in  the  County  of  Middlefex> 
Taylor,  taken  before  the  Right  Honourable  Sir 
James  Smith,  Kl.  Lord  Mayor  of  the  City  of 
London,  this  iSih  Day  of  July,  1685.  who  beinz 
examined,  faith  as  folloiveth. 

THAT  Jofeph  Kelloway,  and  one  Henry  Law- 
rence, the  faid  Kelloway's  Acquaintance,  came 
to  this  Examinant's  Houfe  on  Friday  or  Saturday 
laft ;  that  this  Examinant  did  a(k  of  Kelloway  (being 
this  Examinant's  Kin fman)  what  did  drive  them  to 
Town  ?  That  they  told  this  Examinant,  that  they 
went  to  Monmouth,  that  lie  was  routed,  and  that 
brought  them  to  Town,  or  to  that  purpofe :  that 
they  were  in  Monmouth's,  Army.  That  the  Night 
they  came,  he  this  Examinant  told  them,  he  was 
unwilling  to  lodge  them  ;  that  he  this  Examinant 
did  lodge  them  after  this  Difcourfe,  Saturday,  Sun- 
day, and  Monday  Nights,  and  they  dined  twice  with 
this  Examinant  ;  that  they  were  at  his  Houfe  on 
Friday  Morning  -,  but  where  they  lay  on  Wednefday 
and  thurfday,  fiith  he  knows  not.  Saith,  that 
Lawrence  fent  this  Examinant  to  a  Glover  in  St. 
Bartholomew's  Clofe,  who  was  a  Journeyman  in  the 
Houfe,  as  this  Examinant  fuppofeth,  and  told 
the  Mafter  of  the  Houfe,  that  there  was  a  Kinfman 
of  his  Journey-man's  would  fpeak  with  his  Journey- 
man. Saith,  Kelloway  and  his  Acquaintance  told 
this  Examinant,  that  they  left  their  Horfes  at 
Newberry.  That  a  Note  being  produced,  direfted 
to  this  Examinant,  to  deliver  feveral  Goods  therein 
mentioned,  and  being  examined  upon  the  faid  Note, 
this  Examinant  faith,  that  he  this  Examinant  was 
fent  for  to  the  Caftle-Tavern  near  Shoe-lane  in  Fleets 
ftreet,  and  one  Bond  brought  this  Examinant  the 
Note  above-mentioned,  and  now  produced  to  him  i 
believes  the  Note  to  be  tlie  hand-writing  of  James 
Hooper.  That  this  Examinant  was  there  to  enquire 
of  one  Hearne,  but  expedled  to  m&^t  James  Hooper., 
who  formerly  told  this  Examinant  that  he  went  by 
the  Name  of  Hearne.  That  being  in  Difcourfe 
with  James  Hooper  about  the  time  of  the  late  Duke 
of  Monmouth's  Landing,  James  Hooper  told  this 
Examinant,  that  his  the  faid  Hooper's  Brother  was 
with  the  Duke  of  Monmouth,  and  that  he  the  faid 
James  Hooper  would  go  to  him  the  faid  Duke,  or  to 
that  purpofe.  Further,  this  Examinant  fairfi,  that 
about  a  Fortnight  ago  he  carried,  according  to  a 
Note  from  Hooper  to  that  purpofe,  to  a  Joiner's 
Houfe  in  Ivy-lane,  London,  a  Cravat  a;id  a  Pair  of 
Cuffs,  and  then  enquired  for  Hooper  of  a  Woman 
of  the  faid  Houfe ;  and  faith,  that  then  he  this  Ex- 
aminant did  fpeak  with  7r?;«d'j  Hoofer  who  lay  pri- 
vate there,  becaufe,  as  this  Ejraminant  believes, 
the  faid  Hooper  was  concerned  in  the  Rebellion. 
Saith,  he  hath  not  feen  hin?  the  faid  Hooper  this 
Fortnight,  nor  heard  from  him  otherwile  than  by 
the  Note  now  produced.  Will.  Ring. 

Taken  before  me  Sir  Japies  Smith,  Lord-Mayor. 

Mr.  At.  Gen.  Call  Mr.  Richardfon,  to  prove  that 
thefe  were  the  fame  Men  that  were  carried  down. 
[Who  was  fworn.']  Mr.  Richardfon,  pray  give  an 
account,  whether  thefe  were  the  Men  you  carried 
down  into  the  TVeft. 

Mr. 


136  154-  Tf^^  T*^^^^  ^f  William  Ring,        i  JacII. 

Mr.  Rkhardfon.  My  Lord)  thole  two  Perfons, 
that  is,  '^ofeiih  Kelloivay  and  Henry  Lawrence^  that 
were  committed  for  being  in  the  late  Rebellion,  I 
carried  them  both  down  into  the  Weft,  where  they 
were  both  convided  ;  one  is  executed,  and  the 
e±er  lias  a  Reprieve. 

Mr.  Juft,  JVithim.  Henry  Lawrence  was  Captain 
Hunt's  Man. 

Mr.  Rtchardft)n.  The  fame,  he  ran  away  With 
his  Horfe  and  Arms. 

L.  C.  J.  Jones.  Can  you  tell  thefe  were  the  fame 
Men  that  were  prefent  at  his  Examination  ? 

Mr.  Ricbrrdjon.  The  very  fame  Men  ;  they 
were  committed  at  the  Hune  time  -,  he  was  exa- 
mined before  them,  for  they  were  all  committed  at 
the  fame  time  together, 

L.  C.  J.  Jones.  What  do  you  fay,  Sir  ;  you  the 
Prifonerat  the  Bar,  what  do  you  fay  for  your  felf? 

Mr.  Ring.  I  did  not  underfland  what  they  were. 

L.C.J.  You  ktx'w  the  Prifoners,  one  of  them 
was  your  Kinfman  ? 

Mr.  Ring.  I  did  know  him,  but  the  other  I  did 
not  know ;  'I  did  not  know  what  Defign  they  had 
been  upon. 

L.  C.  J.  Jones.  Your  own  Examination  fays,  you 

did. 
Mr.  Ring.  Then  my  Examination  is  wrong. 
L.  C.  y.  Jones.  Hear,  hear  again  :  You  did  re- 
ceive them,  and  then  they  told  you  that  they  were 
in  Monmouth'^  Army,  and  that  Monmouth  was 
beaten  •,  and  afterwards  you  continued  to  harbour 
them  in  your  Houfe  three  Nights. 

Mr.  Juft.  Withins.  And  dined  twice  with  them, 
Mr.  Ri}ig.  My  Lord,  I  never  heard  of  it. 
L.  C.  Baron.    That   Gentleman   heard  you  fay, 
they  had  told  you  they  had  been  in  Monmouth's 
Army,  and  you  lodged  them  after. 

Mr.  Crifp.  Yes,  my  Lord ;  and  when  we  were 
there,  the  Woman  would  not  own  them. 

L.C.  J.  Jems.  W:.y  did  you  hide  them  in  your 
Houi'c,  and  not  confefs  it .'' 

Mr.  Ring.  At  firfl  I  did  deny  it. 
Coimfd.  Yes,  and  did  deny  it,  till  Lawrence  and 
the  other  Man  were  brought  before  you. 

yir.Ring.  My  Lord,  what  I  did  was  ignorantly 
done. 

L.C.  y.  Jones.  Did  you  hear  your  Examination 
now  read  ? 

Mr.  Ring.  Iheardmoftof  it,  I  believe. 
L.  C.  y.  Jones.  Pray  let  it  be  read  again. 
Counfel.  It  was  read   over  andover  four  or  five 
times. 

Mr.  Hardifty.  He  was  upon  it,  I  believe,  an  hour 
together :  it  was  taken  firll  in  parts,  and  as  he  re- 
colledled  himfelf  it  was  compared,  and  afterwards 
my  Lord  Mayor  defiredliim  to  confider  with  him- 
felf:  and  then  the  Examination  was  written  fair 
over,  and  he  figned  it,  and  it  was  read  feveral  times, 
fix  or  feven  times. 

Mr.  Ring.  Mj  Lord,  I  do  acknowledge  I  did 
lodge  them,  but  t  did  not  underftand  what  Defign 
they  had  been  upon. 

L.  C.  y,  Jones.  But  you  fee  here  you  have  ac- 
knowledged they  faid  they  were  in  the  Army,  and 
you  did  lodge  them  afterwards ;  they  were  of  Mon- 
mouth's Party,  they  had  told  you  fo.  Read  that 
part  again. 

Mr.  Hardifty.  Jofeph  Kelloway,  and  one  Lawrence 
the  faid  Kelloivay's  Acquaintance,  came  to  tliis  Ex- 
aminant's  Houfe  on  Friday  or  Saturday  laft  ;  that 
this  Examinant  did  alk/Ce/Zcwtf)!,  being  this  Exami- 
nant's  Kinfman,   what  did  drive  them  to  Town  ? 


That  they  told  this  Examinant,  that  they  went  to 
Mcnmcuth,  thathe  was  routtd,  and  that  that  brought 
them  to  Town. 

Mr.  Ring.  I  never  faid  that  Word. 
Mr.  Juft.  IVitbins.  It  is  under  your  Hand. 
Mr.  Ring.  If  it  be  under  my  hand,  I  never  faid  it. 
Mr.  Sol.  Gen.  Was  that  part  read  to  him  ? 
Mr,  Hardifty.  Yes. 
L.  C.  y.  Jones.  Read  on. 

Mr.  Hardifty.  That  they  were  in  Monmouth's  Ar- 
my ;  that  the  Night  they  came,  this  Examinant  told 
them,  he  was  unwilling  to  lodge  them,  and  that 
this  Examinant  did  lodge  them  after  this  Difcovery, 
Saturday,  Sunday,  and  Monday  night,  and  they 
dined  twice  at  this  Examinant's  Houfe. 

L.  C.  y.  Jones.  What  do  you  fay  now  to  this  ? 
Can  there  be  any  thing  more  plain  ? 

Mr.  Ring.  I  do  acknowledge,  my  Lord,  I  did 
lodge  them,  but  I  was  not  fenfible  what  the  Iffue 
of  this  Bufinefs  would  be. 

L.  C.  y.  Jones.  You  did  not  know,  that  to  har- 
bour known  Traitors  was  High-Treafon. 

Mr.  Ring.  My  Lord,  I  don't  know  whether 
they  came  Trom  Monmouth  or  no. 

L.C.y.  Jones.  It  is  no  great  matter  whether  you 
do  or  no  •,  they  told  you  fo. 

Mr.  Ring.  I  never  heard  fuch  a  Word  from  them, 
L.  C.  y.  Jones.  How  came   it  to  be  put  in  youi* 
Examination  ? 

Mr.  Ring.  I  don't  know,  my  Lord,  when  it  was 
taken  I  v/as  in  amaze.  I  think  the  Parifh  knew  well 
enough,  that  I  never  kept  any  fuch  Company,  nor 
had  any  fuch  Defign. 

Mr.  Juft.  Withins.  He  confefles  it  over-night, 
caufes  it  to  be  writ  down  next  day,  and  fets  his 
Hand  to  it  too :  Nothing  can  be  more  plain. 

L.C.y  That  is  a  great  Argument  you  were  not 
in  fuch  lurprize,  that  you  had  not  the  ufe  of  your 
Underftanding  j  for  you  confefTed  the  fame  thing 
over  Night,  and  you  had  time  to  confider  of  it  all 
Night,  and  you  came  the  next  Morning,  and  then 
confefled  as  now  it  is  written,  and  put  your  Hand 
to  it. 

Mr.  Ring.  I  was  ordered  to  put  my  Hand  to  it. 
L.  C.  y.  Jones.  That  is,   if  you  acknowledged  it 
to  be  true. 

Mr.  Ring.  I  did  not  know  what  was  put  down. 
Mr.  Juft.  Levinz.  The  matttr  is  fo  plain,  that 
nothing  can  be  more.  When  they  caniv;  to  you, 
they  inform'd  you  where  they  had  been,  and  after- 
wards you  were  unwilling  to  lodge  them  ;  you 
knew  therefore  they  had  been  in  the  Rebels  Army, 
and  fo  the  matter  is  plain ;  and  for  ought  I  can  hear, 
this  is  not  the  firft  time  you  have  harbour'd  fuch 
Men. 

L.  C.  y.  Jones.  There  is  another  thing  touching 
one  Hurle  ;  but  you  are  not  charged  witli  it  in  the 
Indiftment,  and  fo  we  don't  trouble  the  Jury  with 
any  Evidence  concerning  that.  Have  you  any 
more  to  fay  ? 

Mr.  Ring.  I  do  acknowledge,  my  Lord,  that  I 
lodg'd  them  ;  but  I  dki  not  underftand  any  thing 
elfe. 

L.  C.  J.  Jones.  Why  !  did  not  you  conf.fs  it  ? 
Mr.  Ri7ig.  I  did  not  confefs  it. 
Mr.  }\i^.mthi>'.s.  And  you   fliifted  Lodging  for 
them  after  they  were  known  to  you. 
Mr.  Ring.  I  did  not. 

L.  C.  J.  Jones.  Gentlemen  of  the  Jury,  the 
Prifoner  ftands  indided  of  High-Treaion  for  re- 
ceiving Jofeph  Kellottay  and  Hr,iiy  Lawrenct,  vj\\o 
were  Traitors,    and  known   to  him  to  be  Traitors, 

and 
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anJ  harbouring  them  in  his  Houfe,  and  giving 
th?m  Entertainment  and  Comfort :  This,  Gen- 
tlemen, is  clearly  High-Treafon  by  Law ;  and 
tho'  this  Man  himlclf  were  not  in  aftual  Re- 
bellion, yet  if  he  do  receive  any  that  he  knows 
to  have  been  fo,  he  is  equally  guilty  ;  he  is  a 
principal  Traitor  by  the  Judgment  of  the  Law, 
and  however  he  would  now  pretend  his  Ignorance, 
that  he  did  not  know  that  they  were  in  the  Army, 
or,  if  he  did  know  they  were  in  the  Army,  that 
he  had  incur'd  fo  great  a  Danger  as  the  Forfeiture 
of  his  Life,  which  now  he  (lands  as  well  as  he  can  to 
defend  ;  yet  it  does  appear  plainly  to  you,  not  only 
by  his  own  Confeffion  taken  upon  his  Examination, 
but  likewife  by  the  Teftimony  of  the  Witneffes, 
who  were  prefent  at  the  time  when  he  did  confefs 
that  thefe  Men  had  difcourfed  with  him,  and 
acknowledged  that  they  were  in  Mommuth's' Army, 
and  that  he  was  routed,  and  that  yet  he  did  enter- 
tain and  receive  them.  The  firft  Witnefs  indeed 
does  not  fay  the  very  thing,  but  it  is  very  much  in- 
ducing to  the  Evidence  that  is  given  more  exprefs 
by  the  other  Witnefs :  for  he  fays  that  he  was  at 
his  Houfe,  and  he  enquir'd  for  them  there,  tho' he 
did  not  fee  him  at  all,  but  his  People  ;  and  they 
not  only  did  confefs  that  they  had  lodged  there, 
but  that  there  was  a  Lodging  provided  for  them 
elfewhere :  But  however,  if  that  were  quite  laid 
-  afide,  and  not  taken  at  all  into  Confideration,  yet 
what  is  teftified  by  the  other  Witnefles,  and  upon 
his  own  Examination,  makes  it  as  clear  and  plain  as 
can  be,  that  he  did  receive  thefe  Perfons  into  his 
Houfe,  and  comfort  them,  and  entertain  them, 
knowing  them  to  have  been  guilty  of  High-Trea- 
fon, that  is,  to  have  been  in  the  Army  of  Monmouth^ 
of  that  Party,  and  that  they  came  to  London,  and 
went  away  from  the  Weft  becaufe  he  was  beaten  ; 
and  there  is  an  Expreffion  in  the  Examination  to 
thatpurpofe:  fo  that  I  take  the  Indidlment  to  be 
very  fully  and  clearly  prov'd  upon  him  ;  and  it 
is  not  his  Ignorance  of  the  Law  that  will  excufe  him, 
that  is,  his  Ignorance  of  the  Danger  that  he'  hath 
incur'd  by  entertaining  thefe  People  ;  altho'  you 
cannot  but  take  notice,  that  he  was  in  fome  dread 
and  fear  that  it  was  an  Offence  to  do  fo :  for  at 
firfb  he  fays  by  his  Examination,  that  he  did  refufe 
to  entertain  them,  which  fhews  that  he  had  fome 
Confideration  of  the  Danger  that  he  might  incur  by 
receiving  them  :  and  yet  after  this  plain  Difcourle 
ot  theirs,  that  they  were  in  the  Army,  he  entertains 
them.  That  they  were  the  fame  Men  that  were  in 
the  Army,  appears  plainly  •,  for  though  at  firft  he 
did  deny  it,  and  did  ftand  in  it,  before  he  was  con- 
fronted by  the  Men,  they  being  prefent ;  yet  after- 
wards he  did  confefs,  that  they  were  the  Men  that 
were  entertain'd  by  him  ;  and  that  they  were  the 
fame  Men,  doth  appear  by  the  Teftimony  of  Cap- 
tain Richard/on,  who  faw  them,  and  afterwards 
caufed  them  to  be  brought  down  to  the  IVeft,  where 
one  ot  them  was  executed  for  Treafon.  Solmuftleave 
it  to  you,  Gentlemen.  I  think  it  is  a  very  plain  Cafe. 

Mr.  Ring.  Here  is  abundance  of  thefe  things 
that  I  know  nothing  of, 

Counfel.SttJohnFernk-j  to  the  Bar.  [Which  was  done. 

Clerk.  John  Fdrnlfj,  hold  up  thy  Hand.  You 
that  are  fworn,  look  upon  the  Prifoner,  and  hearken 
to  his  Charge  :  He  ftands  indidled  by  the  Name  of 
John  Fernlc),  &c.  {prout  ante.) 

Mr.  Phip}s.  This  is  an  Indidtment  of  High- 
Treafon  againft  John  Fernley,  the  Prifoner  at  the 
Bar:  Itfets  forth,  that  the  hid  John  Fernky  know- 
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ing  one  James  Burton  to  be  a  Traitor,  and  to  have 
confpir'd  agamft  the  Life  of  the  King,  did  traito- 
rouny  conceal  the  faid  Burton  two  Days  and  two 
Nights,  and  gave  him  Meat  and  Drink  againft  the 
Duty,  i^c. 

Mr.  Sol.  Gen.  May  it  pleafe  your  Lordftiip,  and 
you  Gentlemen  of  the  Jury,  this  Prifoner  ftands 
indidred  of  Treafon  for  receiving  and  harbouring 
one  James  Burton  who  was  guilty  of  Treafon,  he 
knowing  him  to  have  been  guilty  of  Treafon.  And 
the  courfe  of  our  Evidence  will  be  this:  We  will  prove 
that  this  James  Burton  ftood  outlawed  for  Treafon 
before  he  committed  a  new  Treafon,  when  he  went 
into  the  Weft,  and  was  there  with  Monmouth  in  the 
late  Rebellion  ;  and  tho'.  Gentlemen,  the  very 
Outlawry  againft  the  faid  Burton  is  enough  to  fatisfy 
any  Man,  that  this  Man  could  not  be  ignorant  that 
he  was  a  Traitor,  for  no  Man  can  imagine,  when  a 
Man  ftands  out  a  Procefs  till  he  become  out-lawed 
for  High-Treafon,  that  any  Ihould  be  ignorant 
that  he  is  guilty  of  Treafon,  and  that  it  would  be 
very  dangerous  to  receive  a  Man  after  that,  with- 
out any  more  Evidence :  But  this  Bu>toii,  after  he 
was  out-lawed  and  fled,  came  again,  and  was 
m  Arms  with  Monmouth  m  the  Rebellion;  and 
after  their  Defeat  he  came  up  to  Town :  And 
Fernlej  knowing  he  had  been  then  in  the  Weft 
with  Monmouth,  he  received  him,  and  harboured 
him  ;  and  this  we  will  prove  by  Witnefles.  Firft 
we  will  fliew  the  Record  of  the  Outlawry.  * 

Clerk. An  Indi5fment  prefer' d  againft  James 

Burton  and  divers  others  for  High-Treafon,  for 
which  the  faid  Burton  and  divers  others  ftand  out- 
lawed, by  the  Return  of  Samuel  Daflrwood  Efq\ 
and  Sir  Peter  Daniel,  Sheriffs.  This  is  the  Re- 
cord it  felf,  my  Lord. 

Counfel.  Swear  Mr.  Ward.  [Which  was  done. 

Mr.  Ju?ii.Withins.  Look  upon  it,  Mr.  Ward;  is 
that  the  Record? 

Mr.  Ward.  Yes,  it  is,  my  Lord. 

Mr.]u&i.Withins.  Pray  fee  when  theOutlawry  was. 

Mr.  Hardifty.  Upon  Monday  next  after  the  Feaft  of 
St.  Martin,  Biftjop,  the  faid  Richard  Rumbold, 
Richard  Goodenough,  Francis  Goodenough :  [Here 
are  the  Names  of  a  great  many  Men.] 

Mr.  Juft.  Wit  bins,  h  James  Burton  among  them? 

Mr.  Hardifty.  On  Monday  next  afler  the  Feaft 
of  St.  Michael,  the  faid  Richard  Rumbold,  James 
Burton,    Richard    Nelthorp,    are    out-lawed,    and 

every  one  of  them  is  out-lawed It  is  Nove?nber 

was  Twelve-Month. 

Call  James  Burton.  [Who  was  fworn. 

Mr.  North.  James  Burton,  ftand  up  there :  Do 
you  give  my  Lord  and  the  Jury  an  account  con- 
cerning your  being  in  the  Weft,  and  your  being 
entertain'd  here  at  Mr.  Fernley's  Houfe,  with  all 
the  Circumftances. 

Mr.  Burton.  I  came  out  of  the  Pf^eft  into  Lon- 
don on  Wednefday  Night  from  Monnouth'%  Army. 

L.  C.  J.  Jones.  What  Wednefday  Night  ? 

Mr.  Burton.  Truly,  I  have  forgot  the  Day  of 
the  Month,  but  it  was  about  three  Weeks  after 
the  Rout,  and  I  came  home  to  my  Wife  and 
ftaid  two  Nights,  and  flv  was  not  fatisfied  I 
fhould  be  there,  and  we-it  to  endeavour  to  get 
a  Lodging  for  me  for  two  or  three  Nights,  and 
fhe  went  to  get  leave  at  Mr.  Fernley%  for  me  to 
be  there  two  or  three  Nights  ;  and  I  went  thither 
on  Friday  Night,  and  on  Sabbath-day  in  the  Even- 
ing I  was  taken  there. 
.  Mr.  Sol,  Gen,  Speak  aloud,  fay  that  again. 

T  Mr. 
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Mr.  Burton. 
of  the  Country, 


On  Wehffda'y  Night  I  came  out 
after  I  had  been  in  the  Army  ;  I 
came  home  to  my  Wife,  and  ftaid  till  Friday 
Nif^ht,  and  on  Frida-^  Night  Ihe  got  me  a  Lodg- 
ing'at  Mr.  Fernlefs;  there  I  went  about  ten  a- 
clock  at  Night,  and  ftaid  there  till  Sunday 
Night,  and  I  was  taken. 
Mr.  Juft,  IVithins.  Did  you  fee  Mr.  Fernley? 
Mr.  Burton.  I  faw  him  at  Dinner  on  Sunday, 
and  not  before. 

L.  C.y.  'Jones.  What  Acquaintance  had  you 
before  ?  He  does  not  keep  a  publick  Houfe,  does 
he? 

Mr.  Burton.  I  had  been  gone  two  Years,  or 
very  nigh.  ^      r        r 

L.  C.  7.  'Jones.  What  was  the  Occafion  of  your 
going  ? 

Mr.  Burton.  My  Wife  was  acquainted  there. 
L-  C  J-    'Jones.    What    was    the    Occafion   of 
your    "oing  aw.iy,   and  your    Abfence  for   two 
Years .'' 

Mr.  Burton.  The  Occafion  of  my  going  then, 
was,  I  was  in  the  Proclamation  for  being  with 
Rumhold  at  the  Mitre  Tavern  within  Aldgate. 

Mr.  Juft.  Levinz.  Fernley  knew  you  before,  did 
not  he? 
Mr.  Burton.  He  knew  me  by  fight. 
Mr.  Juft.  Levinz.  Had  you  any  Acquaintance 
with  him? 

Mr.  Burton.  I  lived  pretty  near  to  him  for  a 
while. 

Mr.  Juft.  Levinz.  How  near? 
Mr.  Burton.  I  lived  within  two  or  three  Doors 
of  him. 

Mr.  Juft.  Levinz.  Did  he  know  you  ? 
Mr.  Burton.   Yes,  yes,  he  did  know  me. 
Mr.  Juft.  Levinz.    You   came    to  lodge  at  his 
Houfe  on  Friday  Night  ? 

Mr.  Burton.  Yes,  an't  pleafe  you. 
Mr.  Juft.   Levinz.  Had  you    no  Difcourfe  till 
Sunday  you  dined  together? 

Mr.  Burton.  No,  not  till  Sunday  at  Dinner. 
Mr.  Juft.  IVithins.  Tell  your  Difcourfe  at  Dinner. 
Mr.  Burton.  My  Lord,  I  have  forgot  what  al- 
together the  Difcourfe  was  •,  I  had  fome  Difcourle 
of  the  Army  ;  he  knew  I  was  in  the  Army. 

L.  C.  J.  Jones.  I  would  have  you  fpeak  the 
Senfe,  fo  far  as  you  remember  of  the  Difcourfe 
at  that  time  with  him. 

Mr.  Burton.  The  Senfe,  as  far  as  I  remember, 
was,  that  the  Army  was  routed. 

L.  C.  7.   Jones.    And  that  you  were  there. 
Mr.  Burton.  He  knew  I  was  there. 
L.  C.  J.  Jones-  How   came    he  to   know    you 
were  there  ? 

Mr.  Burton.  I  believe  I  told   him  fo  my  felf. 

Mr.  Juft.  Upon  your  Oath,  did  he  know 

you    fled  upon  the  account  of  the  Proclamation 
before  ? 

Mr.  Burton.  It  is  like  he  might  know  it  by 
others,  but  not  by  me. 

L.C.J.  Jones.  W'Acn  were  you  taken?  What 
Day? 

Mr.  Burton.  I  was  t:ken  on  Sunday  in  the  E- 
vening:  I  had  been  four  Diys  in  London  ;  two  Days 
at  home,    and  two  Days  ai  his  Houfe. 

L.  C.  J.  Jones.  Did  you  not  fee  him  before 
Sunday  at  Dinner  ? 

Mr.  Burton.  My  Lord,  he  was  in  the  Shop 
all  Satu-  day  ;  he  is  a  Barber. 

Mr.  Juft.  IV.thins.  You  lay  privately  at  his 
Houfe  all  Saturday  ? 


Mr,  Burton.  Yes,  my  Lord,  privately, 
Counfel.  Call  Mary  Burton. 

\JVho  was  piuornl 
Mr,  North.  How  came   this  Man  to  lodge  at 
Mr.  Fernley%  Houfe ,  can   you  give  an  account  ? 
and  why  it  was  ? 

Mrs.  Burton.  Becaufe  I  thought  he  was  not  Hife 
at  home ;  and  having  Acquaintance  with  Mrs„ 
Fernley.,  lodging  pretty  near,  and  fhe  being  a  young 
Woman,  and  having  Children,  I  had  Acquain- 
tance going  to  and  fro;  and  we  having  a  clofe 
Houfe  and  no  Yard,  I  had  the  Privilege  of  go- 
ing to  dry  Linnen  there,  fo  that  we  had  Acquain- 
tance and  a  little  Familiarity,  and  being  acquaint- 
ed, I  thought  I  might  have  Entertainment  there  j 
that  is  all  I  can  fay. 

L.  C.  y.  Jones.  Were  you  at  Dinner  upon  Sun- 
day ? 
Mrs.  Burton.  Yes,  I  was  at  Dinner. 
L.  C.  J.    Jones.    What  Difcourfe  had    they   at 
Dinner  ? 

Mrs.  Burton.  Indeed  I  can't  fay  they  had  any 
Difcourfe,  I  was  very  ill  and  laid  me  down  upon 
the  Bed,  and  fell  afleep. 

L.  C.  J.  Jones.  You  are  upon  your  Oath. 
Mrs.  Burton.  I  know  I  am.  Sir. 
L.C.  J.  Jones.  What  Difcourfe  was  at  Dinner? 
Mrs.  Burton.    Whilft  I  was  eating,    I  did  not 
mind. 

Mr.  Juft.  Levinz.  You  liv'd  clofe  by,  why  did 
you  afk  for  a  Lodging  there  ? 

Mrs.  Burton.  We  do  not  live  clofe  by  now,  I 
live  with  my  Daughter,  I  have  no  Houfe  now, 

Mr.  Juft.  Levinz.  She  knew  he  was  your  Hus- 
band, why  fhould  you  lodge  your  Hufband  at  a- 
nother  Houfe,  than  where  you  lodged  your  felf? 
Mrs.  Burton.  What  was  it  you  faid,  my  Lord  ? 
Mr.  Juft.  Levinz.  Sure  you  would  give  the 
Woman  fome  account,  why  you  lodged  your 
Huft)and  at  another  Houfe  than  where  you  lodg- 
ed   your   felf. 

Mrs.  Burton.  She  was  not  altogether  a  Stran- 
ger, and  upon  the  account  of  the  Proclamation 
there  were  none  of  them  Strangers. 

L.  C.  J.  Jones.  For  whom  did  you  afk  a  Lodg- 
ing? 

Mrs.  Burton.  For  my  Hufband. 
Mr.  North.   Did  you  fpeak   with    Mr.  Fernley 
himfelf? 

Mrs.  Burton.  I  did  not  fpeak  with  Mr.  Fernley 
himfelf 

Mr.  North.  On  Sunday  you  faw  him  at  Dinner  ? 
Mrs.  Burton.  Yes,  I  faw   him  at  Dinner. 
Mr.  Juft.  Levinz.  Had   you  any  Difcourfe  with 
them  about  the  Proclamation  ? 

Mr.  J(.  Gen.  About  your  Huftiand's  going 
away  upon  that  Proclamation? 

Mrs.  Burton.  An't  pleafe  you,  my  Lord,  my 
Diftrefs  was  fo  great,  that  I  was  hardly  in  my 
Senfes  to  difcourfe  with  any  body  ;  but,  I  thank 
God,  I  am  now  in  my  Senfes  between  whiles. 

Mr.  Jt.  Gen.  Flad  you  any  Difcourfe  with  your 
Neighbours  about  that  Proclamation  your    Huf- 
band went  away  upon  ? 
Mrs.  Burton.  I  had  not  indeed. 

Then  Mr.  Reynolds  was  fworn, 
Mr.  North.  Mr.  Reynolds,    what  do    you  know 
concerning  Mr.  Burton's  being  lodged  at  Mr.  Fern- 
ley's  Houle  ? 

Mr.  Reynolds.  Towards  the  beginning  of  Juguft 
Lift,  hearing  that  there  were  feveral  that  were  in  the 
IVeJl  lurk'd  about  fFap^ing,  i  took  the  Lieutenant 
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of  tlie  T'o'wer''5  Warrant,  and  we  had  fome  Intima- 
tion, that  A  fufpefted  Perfon  hiy  at  Mr.  Fernlefs 
Houfe  ;  I  went  on   Sunday  about  eight  a-clock  at 
Night,  and  took  Mr.  Burton  in  Mr.  Fernlefs  Houfe. 
Mr.  Juft.  JVithins.  You  took  him  there,  did  you? 
IVIr.  Reynolds.  I  took  him  there,  my  Lord  ? 
l^r.  At.  Gen.  Did  you  fpeak  with  Femley  before 
you  took  Burton  ? 

Mr.  Reynolds.  I  took  Burton ;  and  Mr.  Fefnley 
being  Mafter  of  the  Houfe,  I  wilhed  the  Conftable 
to  fecore  him  for  harbouring  him. 

Mr.  Jt.  Gen.  What  did  Femley  fay  ? 

Mr.  Reynolds.  Says  I,  Mr.  Femley.,  how  come 
you  to  harbour  Mr.  Burton  that  is  in  the  King's  Pro- 
clamation ;  he  is  a  Traitor  you  know.  Says  he,  I 
did  not  know  it  was  Mr.  Burton,  but  my  Wife  de- 
fired  me  to  lie  out  of  the  Chamber  where  I  lay  be- 
fore, that  a  Friend  of  hers  might  lie  there  for  two 
or  three  Days. 

Mr.  At.  Gen.  Where  did  you  find  him  ? 

Mr.  Reynolds.  He  was  in  a  Room  up  one  pair  of 
Stairs,  up  the  Chimney  •,  and  while  we  were  there, 
he  fell  down  the  Chimney,  with  all  the  Soot  about 
him :  Mr.  Femley  was  then  one  pair  of  Stairs 
higher  ;  I  defired  the  Conftable  to  go  up  to  fee 
for  him. 

Mr.  At.  Gen.  Had  you  no  Difcourfe  with  him 
about  the  Bufinefs  of  being  in  the  Army  ?  With 
Fernley,  I  mean. 

IVir.  Reynolds.  No,  my  Lord. 

L.  C.  y.  Did  you  hear  no  Difcourfe  between  Bur- 
ton and  him  ? 

Mr.  Reynolds.  No,  my  Lord. 

Mr.  Juft.  Withins.  He  was  very  friendly,to  lie  out 
of  his  own  Chamber  for  him. 

Mr.  Reynolds.  They  were  put  in  two  feparate 
Chambers,  by  the  King's  Diredlion,  till  they  were 
fent  to  Newgate. 

Mr.  At.  Gen.  Did  he  tell  you  on  Sunday  Night 
that  he  did  not  know  it  was  Burton  ? 

Mr.  Reynolds.  To  the  beft  of  my  Remembrance, 
he  did  fo,  when  I  brought  him  to  the  Tower. 

Mr.  At.  Gen.  And  yet  he  dined  with  him  onSunday. 

Mr.  Reynolds.  I  looked  upon  it  as  an  Excufe. 

Mr.  North.  What  Day  was  Burton  taken  ? 

Mr.  Reynolds.  It  wiiS  Sunday. 

Mr.  North.  What  time  on  Sunday. 

Mr.  Reynolds.  Sunday  about  eight  a-clock  at 
"Night.  He  had  been  in  Bed,  my  Lord,  I  believe  -, 
and  before  we  could  get  open  the  Door,  I  believe  he 
got  out  of  Bed,  and  went  to  get  up  die  Chimney. 

Mr.  Sol.  Gen.  Gentlemen,  you  obferve  in  the 
courfe  of  the  Evidence,  that  the  firfl:  Evidence  we 
produce  is  James  Burton  ;  now  James  Burton  ftood 
outlawed  for  Treafon,  and  as  he  ftands  outlawed 
he  is  not  a  competent  Witnefs :  but  now  to  take  off 
that  Objedion  whicli  the  Prifoner  ought  to  make, 
but  we  make  it  for  him,  we  fhew  you  here  a  Pardon 
•whereby  that  Outlawry  is  difcharg'd,  fo  that  he 
ftands  now  a  very  legal  Witnefs. 

Mr.  Juft.  Withins.  You  underftand,  Gentlemen, 
what  Mr.  So  Hi  ci  tor  mentions. 

[The  Pardon  produced  and  read.] 

L.  C.  J.  Jones.  What  fay  you  .'' 

Mr.  Fernley.  My  Lord,  I  am  charged  for  enter- 
taining Burton.  My  Lord,  I  knew  nothing  of  him 
when  he  came  into  my  Houfe  till  Sabbath-day  at 
Dinner.  1  aflied  my  Wife  what  time  Burton  came 
in  -,  file  told  me  he  caine  on  Friday  Night.  Saturday 
was  a  bufy  Day  with  me,  my  Lord ;  on  Sunday 
Morning  I  got  up  and  went  to  Church:  when  I  came 
from  Church,  I  went  up  to  Dinner ;  and  when  I 
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came  in  and  faw  him,  I  afked  him,  what  in  the 
name  of  God  brought  him  there  ?  It  hath  pleafed 
God,  faid  he,  to  prefcrve  me  hitherto  •,  and  my  Wife 
interceded  fo  far,as  to  procure  me  a  Night's  Lodging, 
which  I  hope  may  be  no  detriment  to  you.  I  wifh 
it  may  not,  faid  1  ;  and  at  Dinner  I  afked  him, 
how  he  made  his  Efcape,  and  he  told  me  how  he 
did  efcape.  Says  I,  what  do  you  mean  to  do  ?  Says 
he,  fome  Friends  will  procure  me  a  PafTage  beyond 
Sea.  Upon  this  I  confidcred  with  my  felf,  and  dif- 
cours'd  with  him  about  the  fVeJl,  and  his  Efcape 
cut  of  it  •,  and  about  half  an  hour  after  we  had 
dined,  one  knocked  at  the  Door. 

Mr.  Juft.  Levinz.  What  Day  was  this  ? 
Mr.  Femley.  Sabbath-day  at  Noon,  fome  body 
knocked  at  the  Door,  and  they  told  me  there  was 
one  would  fpeak  with  me,  and  I  came  down,  and 
there  was  one  Gaunt  in  the  Shop  •,  fays  he,  is  Mr. 
Burton  within .''  May  I  fpeak  with  him  ?  Yes,  faid 
I :  up  I  went,  and  Gaunt  with  me  -,  and  when  we 
came  into  the  Room  they  embraced  one  another, 
and  were  very  glad  to  fee  one  another,  and  Burton 
gave  Mr.  Gaunt  thanks  for  a  Guinea  he  had  fent 
him.  Says  Gaunt.,  Mr.  Burton.,  I  am  glad  to  fee 
you  ;  I  hope  in  a  little  time  I  fhall  have  a  Paflage 
for  you  beyond  Sea  :  fays  he,  if  you  had  been  here 
a  while  fooner  you  might  have  gone  •,  there  are 
fome  Gentlemen  went  away  a  while  ago.  Says  I  to  Mr. 
Gaunt,  who  were  they  ?  He  told  me  it  was  Major 
■  and  his   Son,  and  another  :  fays  I  to  Mr. 

Gaunt,  do  you  hear  of  Fergufon  ?  No,  {ays  he,  I 
hear  nothing  of  him  as  yet,  but  in  a  little  time  I 
may  hear  from  him  ;  and  Burton  afked,  when  he 
thought  he  might  be  going  ?  In  a  day  or  two's  time, 
faid  he.  Says  Burton,  I  have  no  Money  nor  no 
Clothes ;  fays  he,  take  no  care  for  that,  fo  he 
named  fome  Gentlemen  that  were  to  go:  he  told 
him  of  Colonel  Danvers  and  Major  Wildman. 
Upon  this  Difcourfe,  within  my  felf  I  did  confider 
what  way  I  might  do  his  Majefty  a  piece  of  Service: 
I  thought  it  better  to  forbear,  and  not  to  feize 
him  prefently,  till  I  had  acquainted  fome  Magiftratej 
and  I  did  think  in  the  Morning  to  have  gone  to  a 
Juftice  of  Peace,  and  have  had  him  apprehended  : 
Burton,  my  Lord,  I  knew  was  fecure,  for  he  could 
not  efcape  my  hands.  I  had  no  Defign  of  conceal- 
ing him  i  I  have  feveral  eminent  Gentlemen  to 
teftify  for  my  Loyalty,  I  thank  God,  I  never  had 
an  ill  Thought  againft  his  Majefty  in  my  Life,  only 
this  Misfortune  hath  befallen  me  upon  the  account 
of  my  Wife.  I  am  as  innocent  as  a  Child  unborn, 
as  to  any  thing  againft  the  King. 

L.  C.  J.  Jones.  But  he  plainly  told  you,  he  came 
from  the  Army. 

Mr.  Fernley.  He  did  acquaint  me,  my  Lord,  he 
didfo  ;  as  foon  as  I  faw  him,  I  was  ftartJed  ;  I  did 
look  upon  it  as  a  thing  fent  from  God  Almighty  ; 
for  I  knew,  my  Lord,  that  there  was  100/.  for 
him,  I  knew  there  was  a  Proclamation  out  againft 
him;  but  as  for  the  Outlawry,  Iknew  nothing^  of 
that :  a  Proclamation  I  knew  there  was  agr.inft  him, 
and  being  a  poor  Man,  there  was  no  Obligation 
upon  me  to  conceal  him,and  ruinmy  felf  and  Family. 

L.  C.  J.  Jones.  What  w;:s  the  realbn,  you  were 
fo  kind  as  to  part  with  your  own  Lodging  to  en- 
tertain him  ? 

Mr,  Fernley.  My  Lord,  I  had  quitted  my  Cham^  ^ 
ber  before  he  came  to  the  Houfe. 

Mr.  Juft.  JVithins.  It  is  proved  you  did  it  upon 
his  account. 

Mr.  Femley.  My  Lord,  no  body  will  offer  to  fay 
tkit, 
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l^  C  f.  Jof'^''  That  you  quitted  your  Lodg- 
ing arid  that  he  came  into  the  fame  Lodging,  is 
clearly  proved.      ,  .  ^      j 

Mr.  Fernley.  My  Lord,  my  Chamber  was  htted 
above  a  Week  before  he  came,  not  knowing  of  him, 
for  I  had  no  Thoughts  of  him. 
L.  C.  y.  Jones.  Pray,  what  Servants  have  you  .■' 
Mr,  Feniley.  Only  a  Boy,  my  Lord. 
L.  C.  y.  yones.  Could  not  you  have  fent  out  your 
Boy  when  he  had  difcourfed  thus  treafonably  with 
you,  but   keep  him  in  your  Houfe  feven  or  eight 
Hours  after  you  had  entertain'd  him  at  Dinner  ? 
Counfel.  Are  you  a  Conftable  } 
Mr.  Per filey.  I  am  a  Conftable  my  felf,  and  up- 
6n  the  account  of  my  Office  I  was  the  more  fecure. 
I  was  certain  he  could  not  efcape  my  Hands,  and 
I  thought  to  do  his  Majefty  more  Service. 

L.  C.  y.  yones.  How  could  you  do  his  Majefty 
more  Service  ? 

Mr.  Fernley.  Gaunt  told  him,  he  would  come 
agab  to  him. 

L.  C.  y.  yones.  When  did  he  come  to  you  ? 
Mr.  Fernley.  About  half  an  hour  after  Dinner. 
L.  C.  y.  yones.  But  you  ftiould  have  feized  him 
immediately  after  Dinner.     How  came  this  Man  to 
take  fo  much   Freedom  before  you  that  were  an 
Officer,  as  to  talk  High-Treafon  ? 

Mr.  Fernley.  My  Lord,  I  thank  God  if  I  were  to 
die  this  Minute,  I  never  harbour'd  a  Thought  a- 
gainft  the  King. 

L.  C.  *  Baron.  If  you    had  had  a 
*  miliam       J      1  f^g^  fliouldhave  kept 

Gaunti  if  you  had  any  Thoughts  to 
have  done  it. 

Mr.  Fernley.  My  Lord,  I  will  tell  you  why  I 
let  Gaunt  go,  becaufe  he  promifed  to  come  again 
the  next  Day. 

L.  C.  y.  yones.  Would  you,  being  a  Conftable, 
let  a  Man  go  upon  his  Word,  that  had  confefled 
himfelf  guilty  of  Treafon  ? 

Mr.  Fernley.  My  Lord,  if  I  did  any  thing,  it 
Was  ignorantly.  My  Lord,  as  for  Gaunt,  when  I 
knew  there  was  a  Proclamation  out  againft  Dan- 
gers and  f-Fildman,  I  hearing  Gaunt  difcourfing 
about  their  Defign,  I  thought  (promifing  to  come 
the  next  Day)  to  know  how  they  were  to  go. 

Mr.  Juft.  Levinz.  For  God's  fake,  would  you  truft 
all  this  to  your  own  Breaft !  If  you  had  had  an  honeft 
Intention,  you  wouldhave  gone  tofome  Officers,  and 
acquainted  them  with  it ;  fome  of  the  King's  Jufti- 
ces  of  the  Peace,  or  fome  of  the  Privy-Council,  that 
fuch  Perfons  would  be  at  your  Houfe  the  next  day. 

L.C.  Baron.  By  your  own  Difcourfe,  after  you 
had  heard  all  this  Difcourfe,  and  after  Burton  had 
told  you  this,  you  could  let  him  go  quietly  to  his 
own  Chamber :  If  you  had  fuch  a  Defign  as  you  fay, 
you  fhould  have  firft  feized  Burton. 

'Mr.  Fernley.  Another  Chamber  j  no,  he  dined 
in  his  Chamber,  my  Lord. 

Mr.  Juft.  Withms.  You  went  into  another  Cham- 
ber from  him.  Have  you  any  Witnefles  ? 

Mr.  Juft  Levinz.  They  had  a  Confidence  in  you, 
otherwife  Burton  and  Gaunt  would  not  have  talk'd 
fo  freely  before  you. 

L.  C.  y.  yones.  There  was  a  great  Confidence  in 

lodging  him  in   your  Houfe,  being  a  Conftable  ; 

no  body  would  fearch  a  Conftable's  Houfe.    Have 

you  any  Witnefles  to  call  ? 

Mr.  Fernley.  Mr.  William  Rujh,  Captain  Haddock. 

\Who  were  call'd.] 

L.  C.  y.  yones.  Did  Burton\  "Wife  dine  with  you 

and  him  ? 
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Mr.  Fernley.  Yes,  my  Lord. 
L.  C.  y.  yones.  Where  did  you  dine  i 
Mr.  Fernley.  In  the  Chamber,  my  Lord. 
L.  C.  y.  yones.  And  was  this  Difcourfe  concern- 
ing Monmouth's   being  beaten  in  the  ff^ejl,  at  the 
time  of  Dinner? 

Mr.  Fernley.  The  Difcourfe  of  it !   Yes,  my  Lord  -, 
what  Difcourfe  was,  was  at  Dinner  ? 

Mr.  Juft. Was  Burton's  Wife  at  Dinner,  or 

was  ftie  upon  the  Bed .'' 

Mr.  Fernley.  She  din'd  at  the  Table,  my  Lord. 
My  Lord,  Ihe  went  to  fleep  when  Gaunt  came  in. 
Mr.  Juft.  Levinz.  Where  did  fhe  go  to  fleep,  in 
the  fame  Room  ? 

Mr.  Fernley.  Yes,  my  Lord. 
L.  C.  y.  yones.   Where  do  you  ufe  to  dine  at 
Other  times  ? 

Mr.  Fernley.  In  the  Kitchen,  my  Lord.  My 
Lord,  when  I  came  from  Church,  the  Dinner  was 
fent  up  thither, 

L.  C.  y,  yones.  Woman,  you  are  upon  your 
Oath,  remember  that  you  are  oblig'd  by  your 
Oath  to  confefs  the  Truth,  let  it  concern  whom  it 
will  :  The  Difcourfe  between  your  Husband  and 
this  Man,  you  could  not  but  be  privy  to  ;  there 
was  only  you  three  at  Dinner,  your  Husband,  you, 
and  Fernley  the  Prifoner  at  the  Bar:  All  this  Dif- 
courfe was  at  Dinner-time,  how  is  it  poflible  that 
you  fhould  not  hear  it  ? 

Mr.  Juft.  Levinz.  Fernley  himfelf  o^ns  he  did 
difcourle  with  your  Husband  at  Dinner,  that  he 
came  from  the  Rebels  in  the  fFeft. 

Mrs.  Burton.  An't   pleafe  you,  my  Lord,  I  did 
not  hear.     As  I  faid  before,  I  muft  fay  again,  I  did 
not  hear. 
Mr.  Juft.  Withins.  Nothing  about  Monmouth  ? 
Mrs.  Burton.  No,  not  one  Word,  if  I  were  to 
die  as  I  ftand  here, 

Mr.  Juft. —  You  were  at  Dinner  ? 

Mrs.  Burton.  Yes,  my  Lord. 

Mr,  Juft.       '         And  this    Difcourfe    was  at 


Dinner-time, 

Mrs.  Burton.  I  did  not  hear  it. 
Mr.  Juft.  Withins.  What  would  you  aflc  him.  Sir  ? 
Mr.  Fernley.  What  account  he   can  give  of  my 
Life  and  Converfation,    how  I  have  behaved  my 
felf,  and  carried  my  felf. 

L.  C.  y.  yones.  What  are   you,  Sir  ?     What  is 
your  Quality  ? 
Mr.  Rujh.  I  am  a  Diftiller,  Sir, 
Mr.  Juft.  Levinz,  Where  do  youdwe'l? 
Mr.  RuJh.  I  did  dwell  two  Years  ago  in  Wapping, 
but  not  now :  I  live  now  at  Waltbam-Stow, 
Officer.  He  is  a  very  great  (Vhig. 
Mr.  Juft.  Withins.  If  he  be  a  Whig,  he  can't  be  a 
little  one. 

L.  C  y.  yones.  How  long  have  you  liv'd  at  Wal- 
tham-Stow  ? 

Mr,  RuJh.  Two  Years  and  upwards.  Sir, 
L.  C.  y.  yones.  That  is  long  before    any  thing 
that  this  Man  is  charged  withal. 

Mr.  RuJh.  I  formerly  knew  the  Man,  he  was  a 
Barber,  and  us'd  to  trim  me  :  I  always  looked  upon 
him  to  be  a  good  fober  Man. 

Mr.  Juft.  Withins.  A  Waj>ping-Mzn,  a  fober  Wap* 
^?«g-Man ! 

Mr.  Rup.  I  hope  there  is  a  great  many  there, 
L.  C.y.  yones.  That  is  all  you  can  fay  for  him. 
Mr.  RuJh.  I  have  nothing  to  fay  to  his  Faft :  He 
demeaned  himfelf  always  well    among  his  Neigh- 
bours 1  I  know  nothing  of  the  Fad  for  which  he  is 
here. 

I  Mr, 
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Mr.  yii.  Gen.  Did  you  know  Burton  ? 
Mr.  Rujh.   Yes,  Sir. 

Mr.  At-  Gen.  What  was  Burton  ?  was  he  reputed 
an  honeft  Man  ? 

Mr.  Rujh.  I  never  knew  him  otherwife  ;  I  never 
was  in  his  Company  ;  I  know  he  dwelt  clofe  by 
where  I  liv'd, 

L.  C.  J.  Jones.  And  you  took  him  to  be  a  very 
honeft  Man? 

Mr.  Rujh.  Before  this :  He  has  not  been  fo  late- 
ly, it  feems.     He  is  a  Perfon  I  never  had  any  Com- 
pany or  Converfation  with  in  my  Life. 
Cryer.  Captain  Haddock. 

Officer.  He  won't  come  in,  my  Lord. 

L-  C.  7.  Jones.  Well,  well,  let  him  ftay  there. 

Cryer.   Mr.  Dove. 

Officer.  He  won't  come  in,  I  can't  make  him 
come  in. 

L.  C.  J.  Jones.    Here    are    none  that  give  any 

Teftimony   for  you,  at  leaft  will What  are 

you  ? 

Mr.  Whin  at.  I  dwell  in  Wapping,  Sir. 

Mr.  Juft.  Levinz.  What  trade  are  you  ? 

Mr.  JVhittal.  A  Plumber. 

Mr.  Juft.  Levinz.  Who  knows  you  ? 

Mr.  JVhittal.  I  am  well  known  there.  Sir. 

Mr.  Juft.  Levinz.   Do  you  go  to  Church  ? 

Mr.  fVhittal.  Here's  Mr.  Tanner  knows  me,  the 
Clerk  of  the  Peace. 

Mr.  Tanner.  Yes,  Sir,  I  know  him. 

Mr.  Juft.  Levinz.  Do  you  go  to  Church  ? 

Mr.  Whittal.  Always  went  to  Church. 

Mr.  Juft.  Withins.  There  were  a  parcel  of  them 
that  went  conftantly  to  Church  triinmingly. 

L.  C.  J.  Jones.  Prifoner,  what  would  you  afk 
him  ? 

Mr.  Fernley.  Only  to  give  an  account  how  I  be- 
haved my  felf. 

Mr.  JuA.  Withins.  Well,  Sir,  what  do  you  fay? 

Mr.  JVhittal.  All  I  know  is,  he  behav'd  himfelf 
very  well,  and  went  to  Church  as  other  Neigh- 
bours did  ;  and  I  never  heard  him  fpeak  againft  the 
Government, 

Mr.  Juft.  Withins.  Did  you  know  Burton  ? 

Mr.  Whittal.  No,  Sir ;  he  was  gone  before  I 
came  to  live  there. 

L.  C.  J.  Jones.  Have  you  any  more  to  fay  ? 

Mr.  Fernley.  This,  my  Lord,  may  give  fome 
account  that  I  had  noDefign  againft  the  Govern- 
ment. I  am  a  poor  Man,  my  Lord,  and  upon 
that  account  I  owe  a  great  deal  of  Money :  I  knew 
there  was  100/.  for  fecuring  5//;Vo«,  there  was  no 
gain  by  concealing  him  ;  he  was  not  a  Perfon  could 
requite  me,  that  I  fliould  harbour  him,  andlofe 
100/.  which  was  certain  for  taking  him  ;  which, 
my  Lord,  fliews  I  had  no  Defign. 

L.  C.  J.  Jones.  No,  this  argues  you  to  be  a 
ftronger  Confederate  •,  and  that  you  were  fo  firm  to 
your  Party,  you  would  not  gain  100/.  though  you 
might  have  it  for  doing  your  Duty. 

Mr.  Fernley.  My  Lord,  I  look'd  upon  it  as  fure 
as  if  I  had  it  in  my  Pocket.  I  knew  nothing  of 
him  till  Sabbath-day  at  Noon,  and  I  did  not  defign 
to  conceal  him  afterwards,  any  farther  than  to  ferve 
the  King. 

L.  C.  J.  Jones.  You  tell  us  a  Story  of  your  felf, 
it  is  to  no  purpofe  to  try  any  Prifoner,  if  his  Saying 
muft  be  taken  for  Evidence:  We  will  hear  what 
Witnelfes  you  have  to  produce,  or  if  you  can  ob- 
jeft  to  the  Evidence  that's  againft  you. 

Mr.  Ftrnley.  My  Lord,  I  own  it  to  be  true,  I 
have  declared  more  than  tlie  Witnefles  have  faid 


againft  me  -,  but,  my  Lord,  lam  innocent  in  it, 
God  knows  my  Heart,  I  had  no  defign  in  it.  k 
was  but  fix  hours  I  knew  of  him. 

Mr.  Juft.  Withins.  You  lay  out  of  your  Bed 
before  ? 

Mr,  Fernley.  My  Lord,  not  upon  his  account; 
I  was  a  Week  before  out  of  that  Bed,  to  prepare  it 
for  my  Wife  to  lie-in. 

L.  C.  J.  Jones.  Is  your  Wife  delivered  ? 

Mr.  Fernley.  No. 

L.  C.  y.  Jones.  You  made  great  hafte. 

Mr.  Fernley.  It  was  my  Wife's  fault. 

L.  C.  y.  yones.  Gentlemen  of  the  Jury,  this  Pri- 
foner ftands  indifled  for   harbouring  and  relieving 
ont  James  Burton^  knowing  him  to  have  committed 
Treafon.    Gentlemen,  you   are   to  be  acquainted, 
that  this  James  Burton,  was  not  only  guilty  of  the 
late  Rebellion  in    the    Wejl,  but  he    waslikewife 
charg'd  by  Procefs  with  being  guilty  of  the  Plot  at 
the  Rye-houfe,  and  thereupon  there  were  fuch  Pro- 
ceedings by  Law,  that  he  was  outlawed,  the  Record 
of  which  Outlawry  hath   been    produced  to  you  : 
fo  that  if  there  were  no  more,  if  you  be  perfuaded 
that  he  is  the  Perfon  guilty,  whether  he  were  in  the 
Rebellion  in  the  Wefi  or  no,  that  may  induce  you 
to  find  this  Indiflment,  for  the  Prifoner  receiving 
him  after  the  Rebellion  in  the  Weft,  and  knowino- 
him  to  have  committed  Treafon,  whereupon  he  was 
outlawed,    it  equally    makes  him  liable  to  the  Of- 
fence wherewith  he  is  charg'd.     But,  Gentlemen, 
that  is  not  all  ;  you  have  exprefs  Teftimony  from 
Burton  himfelf,  who  it  feems  was  acquainted  with 
him,  and  who  had  fled  from  his  Neighbourhood,  by 
the  fpace  of  two  Years  almoft,  and  yet  he  receives 
this  Burton  into  his  Houfe :   I  will  not  fay,  at  the 
firft  time  that  he  came  into  his  Houfe,  it  doth  ap- 
pear by  any  Evidence,  that  he  knew  him  to  have 
been  in  the  Rebellion  in  the  Weft;  but  when  he  came 
thither  upon  Friday,  he  was  fo  kind  to  him  as  to 
leave  his  own   Chamber,  and  to  let  him  have  that 
for  his  Lodging,  although  now  he  gives  you  ano- 
ther Excufe  plainly  frivolous  and  falfe,  that  is,  a. 
Pretence  of  making  way  for  his  Wife  to  lie-in,  who 
yet  is  not  delivered.     He  lies  there  upon  Saturday 
Night,  and  dines  with  him  upon  Sunday.     Saturday 
perhaps  might  be  a  bufy  Day,  and  there  is  no  Tefti- 
mony   at  all  given  by  any  Evidence  of  any  Dif- 
courfe  that  was  between  them  upon  that  Day  ;  but 
upon  Sunday,    when  they  dined    together,  Bur!on 
fwears,  that  he  did  tell  him  that  he  had  been  in  the 
Weft  in  the  Rebellion  there,  and  he  came  thither  for 
fhelter.   This  Man  being  acquainted  with  this,  al- 
lowed him  to  dine  with  him,  and  harboured  him  in 
his  Houfe  for  the  fpace  of  feven  or  eight  Hours 
more,    without  bringing  him  before  any  Juftice  of 
Peace,  or  any  Magiftrate  who  had  Authority  to 
commit  him,  although  he  had  a  particular  Autho- 
rity of  his  own  (as  he  was  Conftable)  for  the  Con- 
fervation  of  the  Peace,  yet  he  forgets  his  Oath  as 
well  as  his  Duty  and  Allegiance,  and  fuffers  him 
ftill  to  remain  there.     It  is  true,  the  Wife  of  Bur- 
ton dined  with   them,  as  Burton  himfelf  fiys,  and 
the  Woman  confeffes  -,  but  flie  was  fo  bufy  at  her 
Viftuals,  that  flie  can  remember  nothing,  flie  did 
not  hear  that  there  was  any  Diicourfe  concerning 
Mofunouth.     But  left  you  fhould  want  another  Wit- 
nefs,  for  Bivion  is  but  one  Witnefs  to  that  particu- 
lar, you  have  him  plainly  confefling   it  himfelf, 
which  is  above  a  thoufend  Witnefles;  you  have  him 
confefling  that  Burton    did  acknowledge   he  had 
been  in  the  Weft,  and  that  Monmouth  was  routed, 
and  yet  he  continues  him  in  his  Houfe ;  nay  more, 
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this  Man  doth  appear  to  be  a  Perfon  in  whom  there 
was  that  great  Confidence,  that  another  Perfon, 
Gaunt  ame,  and  he  bids  him  come  into  his  Houfe, 
and  there  he  dilcours'd  of  fome  Traitors,  and  the 
means  of  conveying  away  Burton,  though  he  had 
confefied  It  himlelf.  Gentlemen,  what  he  tells  you, 
is,  that  he  did  mean  to  difcover  •,  when  did  he  in- 
tend to  difcover  ?  He  did  not  difcover  to  any  body, 
before  the  Man  was  apprehended  by  an  Officer :  he 
lets  Ga!(?it,  who  plainly  appears  to  be  as  errant  a 
Traitor  as  could  be  in  the  world,  togoaway  meer- 
ly  upon  his  own  Parole,  without  taking  any  courfe 
to  apprehend  him.  He  pretends  he  is  a  poor  Man, 
and  he  might  have  gain'd  loo  /.  if  he  had  difcover'd 
him,  and  furely  he  would  have  difcover'd  him,  to 
gain  lOo/.  But  this  is  a  ftrong  Argument,  that  he 
was  deep  in  the  Rebellion  himfelf,  and  one  in  great 
Efteem  with  them,  that  being  a  poor  Man,  he 
would  not  do  his  Duty,  for  which  he  might  have 
had  a  Reward  of  loo/.  but  fufFers  him  to  efcape. 
This  is  the  Cafe,  Gentlemen,  that  is  before  you -,  if 
you  believe  he  did  knowingly,  as  he  himfelf  upon 
the  matter  doth  confcfs,  give  any  comfort  or  relief 
to  Burlon,  knowing  him  to  be  a  Rebel,  you  ought 
to  find  him  guilty. 

Then  the  Jury  withdrew  to  confider  the  Evidence. 

Clerk.  Set  Elizabeth  Gaunt  to  the  Bar,  \yohicb 
was  done.']  Elizabeth  Gaunt,  hold  up  thy  Hand, 
[which Jhe  did] 

THou  ftandeft  indifted  by  the  Name  of  Eliza- 
beth Gaunt,  Wife  of  PVilliam  Gaunt.,  of  the 
Parifli  of  St.  Mary  White-Chapel,  in  the  County 
of  Middle/ex,  Yeoman  ;  as  a  falfe  Traitor  againft 
our  late  Serene  Lord  Charles  the  Second,  by  the 
Grace  of  God  her  then  natural  Lord  ;  not  having 
the  Fear  of  God  in  her  Heart,  nor  weighing  the 
Duty  of  her  Allegiance,  but  moved  and  feduced  by 
the  Inftigation  of  the  Devil,  and  the  true  and 
natural  Obedience  which  a  true  and  faithful  Subjeft 
of  our  faid  Sovereign  Lord  the  King  towards  our 
faid  late  Lord  the  King  of  right  ought  to  bear  with- 
drawing, and  with  all  her  Strength  intending  the 
Peace  and  common  Tranquillity  of  this  King- 
dom of  England  to  difquiet,  moleft  and  difturb, 
and  War  and  Rebellion  againft  our  faid  late  So- 
vereign Lord  the  King,  within  this  Kingdom 
of  England  to  ftir  up  and  move,  and  the  Govern- 
ment of  our  fliid  late  Sovereign  Lord  the  King 
in  this  his  Kingdom  of  England  to  fubvert,  and 
our  faid  late  Sovereign  Lord  tlie  King  from 
the  Title,  Honour,  and  Kingly  Name  of  the 
Crown  Imperial  of  this  Kingdom  of  England 
to  depofe  and  deprive,  and  our  fiiid  late  Sovereign 
Lord  the  King  to  Death  and  final  Deftrudfion  to 
bring  and  put  :  The  24th  Day  ofSepember,  in  the 
36th  Year  of  the  Reign  of  our  fiid  late  Sovereign 
Lord  Charles  the  Second,  and  divers  other  Days 
and  Times  as  well  before  as  after,  within  the  Parifl-i, 
t?<r.  falfely,  malicioufly,  deviJilfily,  and  traito- 
roufly,  with  divers  Rebels  and  Traitors,  to  the  Ju- 
rors unknown,  fhe  did  confpirc,  imagine,  and  in- 
tend our  faid  late  Sovereign  Lord  the  King,  her  then 
fupreme  and  natural  Lord,  not  only  from  his  King- 
ly State,  Title,  Power,  and  Government  of  this 
Kingdom  of  England  to  deprive  and  throw  down  -, 
but  alfo  our  faid  late  Sovereign  Lord  the  King  to 
kill  and  put  to  death,  and  the  ancient  Govern- 
ment of  this  Kingdom  of  England  to  alter  and 
wholly  fubvert,  and  a  miferable  Slaughter  amongft 
the  Subjefts  of  our  faid  late  Sovereign  Lord  the 
King  throughout  this  Kingdom  of  England  to  caufe 


and  procure,  and  Infurreftion  andRebelKon  againft 
our  faid  late  Sovereign  Lord  the  King  to  procure 
and  affift.  And  the  faid  moft  wicked  and  devilifti 
Treafonsand  traitorous  Compaffings,  Imaginations, 
and  Purpofes  aforefaid,  to  fulfil,  perfcdl,  and  bring 
to  pafs,  the  faid  Elizabeth  Gaunt,  as  a  £:lfe  Trai- 
tor, then  and  there,  to  wit,  the  faid  24th  Day  of 
September,  in  the  Year  aforefaid,  at  the  Parifii  and 
Ward  aforefaid,  .:!^dl  knowing  one  James  Burton  to 
be  a  falfe  Traitor>and  as  a  talfe  Traitor  traitoroufly 
to  have  compafTed  and  imagined  the  Death  and 
Deftruftion  of  our  faid  late  Sovereign  Lord  the 
King,  and  War  and  Rebellion  againft  our  faid  late 
Sovereign  Lord  the  King  within  this  Kingdom  of 
England,  together  with  other  Traitors  (to  the  Ju- 
rors unknown)  to  have  btended  to  be  raifed ;  fhe  the 
faid  Elizabeth  Gaunt  afterwards,  to  wit,  the  faid 
24th  Day  of  September,  in  the  Year  aforefaid,  with- 
in the  City  of  London  aforefaid,  the  faid  James 
Burton,  in  a  certain  Houfe  of  a  Perfon  to  the  Ju- 
rors unknown,  knowingly,  fecretly,  wickedly,  de- 
viliftily,  and  traitoroufly,  did  entertain,  conceal, 
comfort,  fuftain,  and  maintain,  and  then  and  there, 
for  the  comforting,  fuftenancc,  and  maintenance  of 
him  the  laid  Jatnes  Burton,  Meat,  Drink,  and  5  /. 
m  Money  for  the  maintenance  and  fuftenance  of  him 
the  laid  Ja?nes  Burton,  unto  the  fai.l  J.imes  Burton^ 
malicioufiy,  and  traitoroufly,  fhe  did  give  and  de- 
liver, and  caufe  to  be  given  and  delivered,  againft 
the  Duty  of  her  Allegiance,  and  againft  the  Peace, 
^c.  and  againft  the  Form  of  the  Statute,  is'c. 

Clerk.  How  fay'ft  thou,  art  thou  guilty  or  not 
guilty .'' 

Mrs.  Gaunt.  I  defire  to  have  more  time  to  confi- 
der of  it. 

L.  C.  J.  Jones.  You  know  whether  you  be  guil- 
ty of  this  Offence  ;  what  need  you  have  any  time 
of  Confideration  for  that  ? 

Mrs,  Gaunt.  I  don't  know.  Sir  ;  I  am  ignorant  ia 
the  Law,  and  in  things  of  that  nature. 

L.  C.  y.  Jones.  But  this  is  not  Matter  of  Law  -,  it 
is,  whether  you  did  receive  thefe  Traitors  or  no 
knowingly,  this  Jat}ies  Burton,  knowing  him  to 
have  committed  Treafon  :  Can't  you  tell  whether 
you  did  or  no  ? 

Mrs.  Gaunt.  Not  guilty. 

Clerk.  How  wilt  thou  be  try'd  ? 

Mrs.  Gaunt.  By  God  and  my  Country. 

Clerk.  God  fend  thee  a  good  Deliverance. 

Then  the  Middlefex  Jury  returning,  Mrs.  Gaunt 
wasfet  aftde,  and  Ring  and  Fernley  brought  to  the 
Bar,  who  were  both  brought  in  guilty  by  the  Jury. 

Clerk.  Set  Henry  Cornijh  to  the  Bar,  and  Eliza- 
beth Gaunt,  \JVhich  was  done.] You  the  Prifo- 

ners  at  the  Bar,  thefe  Men  that  have  been  now  cal- 
led, and  here  appear,  are  to  pafs  between  our  Sove- 
reign Lord  the  King  and  you,  upon  your  feveral 
Lives  or  Deaths:  If  you  challenge  any  of  them,  you 
muft  fpeak  as  they  come  to  the  Book  to  be  fworn, 
before  they  are  fworn. 

Mx.Coriiiflj.  My  Lord,  I  muft  humbly  beg  leave 
of  your  Lordfhip  and  this  honourable  Court,  that 
I  may  renew  my  Requeft.  The  time  of  notice  gi- 
ven me  for  my  Trial  being  fo  fliort,  it  hath  no  Pre- 
cedent, I  think :  I  humbly  pray  your  Lordftiip  I 
may  have  time  allowed  for  my  Trial ;  I  have  had 
no  Counfel,  no  Pannel,  no  Help  in  the  world  -,  I 
had  not  Pen,  Ink,  nor  Paper,  my  Lord,  thefe  are 
very  hard  things.  My  Lord,  his  Majc-fty  was  peti- 
tion'd  laft  Night  by  my  Children,  and  he  was  gra- 
I  cioufly 
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cio'.ifly  pleafed  to  fay,  that  he  would  refer  it  to  my 
L.oido  the  Judges.  I  only  pray  your  Lordfliips, 
that  you  would  be  pleafed  to  allow  me  time : 
Though  here  is  a  grievous  Indidment  brought  a- 
o-ainft  me,  yet  I  doubt  not  but  to  clear  my  fclfof 
what  is  alledgcd  againft  me,  if  I  have  but  time  to 
prepare  my  iLlf  for  it  :  therefore  I  humbly  pray  I 
may  have  time  allotted. 

L.  C.  y.  Jones.  You  told  us  fo  before,  that  you 
had  exiubited  a  Petition  to  the  King  and  that  the 
King  did  refer  it  to  the  Judges;  you  fhew  us  no- 
thing of  that. 

Mr.  Cormflo.  My  Lord,  I  can  but  only  fignify  to 
your  Lordfhip  what  I  hear  ;  my  Children  were 
with  me,  and  told  me  they  had  petitioned  the  King, 
and  his  Majefty  was  pleafed  gracioufly  to  receive  it 
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■f..  C  7.  Jones.  Why  did  not  you  fet  forth  that 
in  your  Petition  to  the  King  ? 

Mr.  CorniJIj.  My  Lord,  I  did  not  underftand  the 
Cafe. 

L.C.y.  Jones.  Were  not  you  committed  for 
High-Treafon  ? 

Mr.Juft.  Wilhins.  I  told  you  fomy  {^A<[:  Ifhew'd 
you  the  Commitment  -,  therefore  you  can't  pre- 
tend you  were  ignorant  of  it. 

Mr.CorniJh.  My  Lord,  it  did  not  mention  this 
King  or  the  laft  :  And  I  am  not  a  Lawyer,  lam 
not  skill'd  in  thefe  things  ;  I  am  very  ignorant,  and 
hope  your  Lordfhip  will  confider  me  ;  my  Inno- 
cence will  appear  as  bright  as  any  Man's  that  ever 
flood  at  this  Bar. 

L.  C.  J.  Jones.  I  don't  believe  you  want  that  Evi- 


Mr.  Jl.  Gen.  The  King  left  you  to  the  Courfe  of    dence  a  hundred  and  forty  Miles  off.     Is  he  the  only 


the  Law. 

Mr.  Cornijh.  It  is  very  hard  meafure  ;  I  have  no 
Preparation  at  all,  no  more  than  at  the  firfc  mo- 
ment ;  but  I  blefs  God,  I  hope  I  fhall  in  time  fatisfy 
you  of  my  Innocency. 

L.  C.  y.  Jones.  You  were  apprehended  and 
feized  upon  'Tuefday  laft,  this  is  al  moft  a  Week  ; 
you  knew  what  you  were  charged  withal. 

Mr.  Cornijh.  My  Lord,  I  did  not  know  what  I 
was  charged  withal,  I  had  no  liberty  of  Friends  to 
come  to  me  ;  my  Wife  at  length  obtained  leave, 
but  it  was  in  the  prefence  of  Major  Richardfon  \  I 
had  no  Friend  with  my  Wife,  no  Pen,  Ink,  nor 
Paper. 

L.  C.  y.  Jones.  Was  Pen,  Ink,  and  Paper  deny'd 
you .''  did  you  afk  it .'' 

Mr.  Jt.  Gen.  As  foon  as  he  petition'd  for  it,  he 
had  it. 

Capt.  Richardfon.  He  had  Pen,  Ink,  and  Paper. 

L.  C.  J.  Jones.  When  was  that  ? 

Capt.  Richardfon.  On  Saturday. 

Mr.  Cornijh.  My  Lord,  it  was  eight  a-clock  at 
night. 

Mr.  Juft.  Leviiiz.  Mr.  Cornijh,  I  would  not  have 
you  think  you  are  ufed  otherwife  than  other  Men 
are  ;  for  I  muft  tell  you  it  is  not  ufual  to  have  Pen, 
Ink,  and  Paper,  without  leave. 

Mr.  Cornijh.  I  know  it  hath  been  allowed  in  the 
like  cafe. 

Mr.  Juft.  W'ithins.  Ay,  upon  Petition,  neverelfe. 

Mr.  Juil.  Livinz.  There  are  many  Men,  and 
of  as  good  Quality  as  you,  tried  for  killing  Men  : 
does  any  body  give  them  notice .''  Is  there  any 
more  neceiTity  of  notice  in  point  of  Treafon,  than 
in  point  of  Murder  ? 

Mr.  Juft.  JVitbins.  I  told  you  what  your  Offence 
was,   when  you  were  committed. 

Mr.  Cornijh.  My  Lord,  I  remember  in  my  Lord 
RuJJei's  Cafe  he  had  at  leaft  feven  or  eight  days  al- 
lowed him. 

Mr.  Juft.  Levinz.  It  may  be  fo  •,  but  it  is  not 
neceffary.  Prifoners  that  are  tried  here  generally 
have  no  notice  at  all  ;  if  one  Man  hath  a  fingular 
Favour,  another  Man  cannot  claim  it. 

Mr.  Cornifh.  My  Lord,  I  have  a  material  Wit- 
nefs  above  a  hundred  and  forty  Miles  off. 

L.  C.  y.  Jones.  My  Lord's  Trial,  I  think,  was 
put  ort  but  till  the  Afternoon. 

Mr.  CorniJIj.  With  fubmiflion  to  your  Lordfhip, 
I  think  he  had  eight  days  alTign'd  him.  But  my 
Lord,  I  humbly  conceive  I  have  a  Witnefs  that  is 
very  material  in  my  Cafe,  that  is  140  Miles  out  of 
Town,  in  Lancajhire  •,  I  humbly  pray  I  may  have 
time  allotted  me  to  fend  for  him. 


Man  that  can  make  your  Innocence  appear  .? 

Mr.  Cornijh.  My  Lord,  by  what  I  apprehend  he 
will  be  the  moft  material  Witnefs  I  have.  My 
Lord,  I  fliall  defire  nothing  but  with  fubmiflion  to 
your  Lordfhip  and  the  Bench  ;  but  I  humbly  con- 
ceive it  is  very  reafonable  I  fhould  have  time  I 
humbly  pray  your  Lordfhip  to  confider  it. 

L.  C.  J.  Jones.  Mr.  Attorney^  have  you  any  Di- 
redVions  ? 

Mr.  At.  Gen.  No,   my  Lord. 

Mr.  CorniJJ}.  I  do  not  doubt,  if  I  might  have  a 
little  time,  to  make  my  defence. 

Mr.  Juft.  JVithins.  You  fhould  have  applied  your 
felf  to  the  King,  it  does  not  lie  in  our  power. 

Mr.  Cornijh.  My  Lord,  I  humbly  pray  you  to 
confider  my  Cafe. 

Mr.  Juft.  JVithins.  Mr.  BriJgman  here  on  the 
Bench  fays,  there  was  a  Petition  before  the  King 
for  putting  it  off,  and  the  King  abfolutely  refus'd 
it. 

Mr.  Juft.  Levinz.  We  have  nothing  to  do.  Sir; 
we  are  here  by  CommifTion  to  try  you. 

Mr.  Cornijh.  My  Lord,  I  have  been  denied  a 
Copy  of  the  Pannel,  I  hope  that  is  reafonable  ;  I 
muft  defire  a  Copy  of  the  Pannel. 

Mr.  At.  Gen.  That  is  none  of  your  Right,  Mr. 
Cornijh. 

Mr.  Cornijh.  Mr.  Attorney.,  with  fubmifTion,  I 
hope  I  ought  to  have  it. 

Mr.  At.  Gen.  No,  you  ought  not  to  have  it  ; 
you  have  your  peremptory  Challenges,  you  may 
challenge  thirty-five  without  caufe. 

L.  C.  J.  Jones.  You  fliall  have  a  Copy  of  the 
Pannel  here, 

Mr.  At.  Gen.  Yes,  here  he  may. 

Mr.  Cornijh.  It  is  a  very  hard  cafe,  when  I  have 
a  material  Witnefs  fo  far  out  of  Town,  that  I  can't 
have  a  little  time  allotted. 

L.  C.  J.  Jones.  Can't  every  Man  that  comes 
here  to  be  tried  fay  the  very  fame  thing,  that  he 
hath  a  material  Witnefs  in  France-,  Spai"-,  or  any 
where  elfe,  and  that  when  that  Witnefs  comes,  his 
Innocence  will  be  as  clear  as  the  Sun  ? 

Mr.  Cornijh.  My  Lord,  my  Wimefs  h'ln  Lan- 
caflnre,  I  cannot  help  it ;  I  befeech  your  Lordfhip 
to  confider  me  :  I  am  apt  to  believe  that  he  would  fo 
much  vindicate  my  Reputation  in  this  matter,  that 
it  would  be  a  very  great  latisfadlion  to  yourLord- 
fhips ;  and  I  am  lure  you  are  not  for  oppreffing 
any  Man. 

L.  C.  J.  Jones.  No,  Sir,  that  we  are  not. 

Mr.  CorniJIj.  I  am  fure  you  are  for  the  juft  Vindi- 
cation of  the  Government,  for  executing  of  Juilice, 
and  I  will  defire  no  other  than  that. 


he 
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and  aflcedme  ifl  wasto  go  to  Z-o«^5;/.  I  ftid,  Yes, 
I  was  to  go  to  the  Exchange  ;  and  he  defir'd  me  to 
meet  him  at  the  Mitre-Tavern  within  A'.dgate,  and 
afk  for  Number  Five.  I  came  at  the  time,  and  no 
body  being  there,  I  was  going  away,  and  met  with 
a  Country-man  with  a  Stick  in  his  hand,  that  had 


L  C  T.  Jofies.    Mr.  Attorne-j^    if  you  pray 
may  be  tried,  we  can't  deny  it.  ,  ^     .     r 

Mr.  Jt-  Gen.  Mr.  Cornijh,  I  cannot  deter  it,  1 
have  no  authority  -,  and  why  you  fliouldbein  ano- 
ther Condition  than  other  Prifoners,  I  don't  know  -, 


you  have  not  deferved  fo  well  of  the  Government  ^    n,»c      ,    r 

Mr.  Corni/h.  I  have  not  the  Names  of  the  Wards    but  one  Eye  ;  he  came  and  aflc  d  for  the  fame  Num 


where  thefe  Men  live,  and  their  Trades. 

Mr.  North.  He  hath  a  Copy  of  the  Pannel,  and 
that  is  fufficient. 

L.  C.  J.  Jones.  You  may  afk  themwherethey  live. 

Mr.  Comifi.  I  hope  I  may  have  Pen  and  Ink,  my 
Lord. 

L.  C.  7.  Jones.  Ay,  ay. 


ber :  So  the  Gentleman  fent  his  Boy  after  me,  and 
told  me  one  flay'd  forme.  When  I  came,  he  afk'd 
me  if  I  afk'd  for  Nu?nber  Five;  and  I  faid.  Yes. 
By  whofe  appointment  ?  By  Jofiah  Keeling' s,  faid  I. 
So  he  afk'd  the  Man  of  the  Houfc  tofhewa  Room  : 
He  fhew'd  a  Box,  but  he  would  have  a  Room,  and 
went  up  flairs,  and  call'd  for  Pipes  and  a  Candle, 


Then  the  Jury  were  called,  and  after  Mr.  Cornifh     and  a  Pint  of  Wine.     In  a  little  while  Keeling  came 


had  challenged  thirty  five  of  them^  the  Jury  fworn 
were  as  followeth 


Thomas  Rawlinfon, 
Thomas  Langha7n, 
Jmbrofe  IJied, 
Thomas  Pendleton, 
John  Grice, 
Thomas  Onely, 


JVilliatn  ClowdeJly-, 
Richard  Holford, 
Williajn  Longboat, 
Stephen  Coletnan, 
Robert  Clavel, 
fVilliam  Long. 


Proclamation  being  made.  If  any  one  can  inform, 
&c.  Mr.  Cornif}3  was  fet  afide,  and  Elizabeth  Gaunt 
at  the  Bar. 

Clerk.   Elizabeth    Gaunt,    hold   up  thy    Hand. 

\lFhich  floe  did.] You  of  the  Jury,  look  upon 

the  Prifoner,  and  hearken  to  her  Caufe  ;  She  ftands 

indifted  by  the  Name  of,  ^c.  (as  before  in  the  In-  two  Months  aft^r,  Mrs.  Gaunt  came  to  enquire  of 
diament.)  Upon  this  Indiftment  fhe  hath  been  ar-  my  Wife  where  I  was,  to  fpeak  with  me  ;  fhe 
raigned,  and  thereunto  pleaded  not  guilty,  and  for  brought  her  to  me.  She  told  me  there  were  fome 
her  Trial  hath  put  her  felf  upon  her  Country,  which     Perfons  about  to  make  an  efcape,  and  would  have 


in,  and  brought  Barber  and  Thompfon,  and  no  body 
fpake  almofl  any  thing  but  Rumbold,  (that  was 
Rumbold  with  one  Eye,  tor  Keeling  when  he  came  in 
call'd  him  Captain  Rumbold)  and  Rumbold  talk'd 
about  Privileges  and  fuch  things  at  Eifl,  and  he  faid 
his  Houfe  was  a  convenient  Houfe,  and  there  they 
might  do  the  bufinefs :  but  before  they  had  done, 
I  found  they  defign'd  to  kill  the  King,  but  nothing 
troubled  him  but  killing  the  Poftilliqn,  to  kill  a  Man 
in  cold  blood.  But  then  fays  we,  If  you  are  for  killings 
we  have  done,  and  fo  broke  up  ;  that  was  the  end 
of  that.  A  while  after  Mr.  Keeling  went  in,  and 
made  a  Difcovery :  I  never  came  among  them  after- 
wards. So  after  Mr.  Keeling  had  difcovered,  I  was 
in  the  Proclamation  for  being  there  at  that  Meeting, 
and  abfconded  my  felf,  and  lay  hid.     A  matter  of 


Country  you  are.  Your  Charge  is,  to  enquire  whe- 
ther fhe  be  guilty  of  this  High-Treafon  whereof  fhe 
ftands  indifted,  or  not  guilty.  If  you  find  her  guilty, 

iJc. 

Mr.  Phipps.  May  it  pleafe  your  Lordmip,  and 
you  Gentlemen  that  are  fworn,  Elizabeth  Gaunt 
the  Prifoner  at  the  Bar  flands  indidted,  for  that  fhe 


me  go  along  with  them.  I  told  her  with  all  my 
heart :  So  I  afk'd  her  which  way  and  how  they  in- 
tended to  go.  She  told  me  they  had  provided 
Horfes  to  ride  down  to  Rochford-Handred,  and 
there  was  a  VefTel  to  carry  them  over  ;  and,  fays 
fhe,  be  ready  by  fuch  an  Evening,  and  I  will  call  for 
you.     Accordingly  fhe  did,  and  had  me  into  Bifhopf- 


knowing  James  Burton,    together  with  other  Trai-    gate-flreet,  and  in  Half-moon- Alley 'm.  a  litde  Brew- 


tors,  traitoroufly  to  have  confpired  the  Death  of  the 
late  King,  and  to  raife  Rebellion  in  this  Kingdom, 
did  harbour  the  faid  James  Burton  and  gave  him  five 
Pounds  in  Money. 

Mr.  At.  Gen.  May  it  pleafe  your  Lordfhip,  and 


houfe,  up  flairs  in  a  Chamber,  there  were  both  the 
Rutnbolds ;  one  of  them  did  not  go,  and  the  other 
and  I  lay  there  all  night  :  and  in  the  Morning  a 
Man  came  and  called  us  away,  and  we  went  to 
White-Chapel  to  take  horfe,  to  ride  down  to  Roch- 


you  Gentlemen  that  are  fworn,  the   Prifoner  flands    ford-tiwadrtd,   and  flaid  for  the  VefTel  two  days  ; 
indidled  for   harbouring    of  Burton,    who    was  a         '     '  .    .     -.t  «-.     .  ^     ,,Tr  n-. 

great  Traitor,  and  for  procuring  a  way  for  his  Ef- 
cape beyond-fea,  and  alfo  for  giving  him  5  /.  to  bear 
his  Charges.  In  the  former  Trial  you  had  an  ac- 
count of  her  Husband,  and  in  this  you  will  hear  fhe 
and  her  Husband  were  the  great  Brokers  for  carry- 
ing over  fuch  Traitors,  as  my  Lord  Shaftesbury  and 
others  •,  thefe  have  taken  care  to  convey  them  over 
at  all  times.  We  will  produce  our  WicnefTes. 
Call  Burton  and  his  Wife.  [Mr.  '&nnon  fworn. 

Mr.  At.  Gen.  Do  you  know  Mrs.  Gaunt  ? 

TVIr.  Burton.  Yes,  Sir. 

Mr.  At.  Gen.  Pray  give  my  Lord  and  the  Jury 
an  account  how  flie  harbour'd  you,  and  all  the 
Paffages  that  pafl  between  you  and  Mrs.  Gaunt. 
Pray  tell  firfl  whether  you  were  engag'd  in  the  mat- 
ter of  the  Rye  ? 

Mr.  Burton.  How  I  came  concerned  I  will  tell 
you,  if  it  pleafe  you. 

Mr.  At.  Gen.  Speak. 

Mr.  Burton.  The  firfl  time  I  knew  any  thing  of 
it,  Mr.  Ketling  came  to  me  one  Saturday  Morning, 


and  when  we  met  the  VefTel,  it  was  a  fmall  VefTel, 
and  bad  Weather,  and  the  Mafter  of  the  VefTel  had 
but  one  Hand,  and  two  Boys,  one  a  very  little  one  i 
and  we  went  down  the  Creek,  and  I  afked  the  Man 
where  he  did  intend  to  land  us  -,  and  he  told  us  at 
Oflend.  Said  I,  I  underftood  we  were  to  go  for 
Holland  to  the  Brill.  Says  he,  my  VefTel  is  only 
able  to  go  to  Ojt end  or  Dunhrk,  either  of  them. 
Says  Rumbold,  I  don't  underfland  the  Sea.  Says  I, 
this  is  a  very  Imall  VefTel  and  leaky,  and  the  Man 
not  able  to  manage  it.  Says  I,  I  will  go  back  again 
to  London.  Says  he,  I  will  do  as  you  do  •,  and  we 
both  parted  at  London,  and  I  never  faw  him  after- 
wards till  I  law  him  at  Amjlerdam.  I  lay  by  a  great 
many  Months  after ;  then  Mrs.  Gaunt  came  to  me 
again,  and  told  me  there  was  two  other  Perfons 
going,  and  I  might  have  a  Paflage  if  I  would  go  :  So 
Ihe  bid  me  be  ready  by  fuch  an  Evening,  and  I  was 
ready,  and  a  Boat  being  ready  at  the  Water-fide, 
carried  me  to  Gravefend,  where  I  went  in  a  VefTel  ca 
Amilerdam. 
Mr.  At,  Gen^  Where  were  you  I 

Mr. 


kJSs'.  o.b. 


for  High- 


Mr.  Burloii.  I  was  with  my  Wife  at  my  Daugh- 
ter's :  I  imd  a  Daughter  married,  licr  Husband  was 
drown'd. 

Mr.  At.  Gen.  How  came  Mrs.  Gaunt  to  take  fo 
much  care  of  you  ?  Give  the  Court  an  account. 

Mr.  Burton.  She  might  think  1  knew  fomething 
of  lier  Husband,  if  I  Ihould  be  taken  ;  I  fuppofe 
that  might  be  the  chief  thing. 

Mr.  At.  Gen.  What  had  her  Husband  done  ? 

Mr.  Burton.  Her  Husband,  I  fuppofe,  knew 
fomething  of  the  Bufinefs. 

Mr.  At.  Gen.  What  Bufinefs  ? 

Mr.  Burton.  About  feizing  the  Tower :  He  came 
to  me,  and  woukl  have  had  me  gone  with  liim 
with  Capt.  l-y'alcot  to  the  lower,  to  fee  what  Force 
there  was  of  Soldiers  ;  and  Capr. /"Flsto^ -faid  he 
had  a  defign  to  take  an  Houfe  over-againft  the 
"Tower,  to  put  in  fome  Men  there  to  brealc  in  upon 
the  Tower  ;  and  Gaunt  was  with  him. 

L.  C.  J.  Joni's.  Wliat  difcourfe  had  you  with 
her  about  the  Plot  ? 

Mr.  Burton.  Nothing  with  her. 

Mr.  At.  Gen.  What  was  it  fhe  would  help  you 
away  for  ^ 

Mr.  Burton.  I  fuppofe  this  was  the  reafon,  be- 
caule  fhe  knew  I  knew  her  Husband  was  con- 
cern'd. 

Mr.  North.  Did  Ihe  affift  you  with  any  Money  r 

Mr.  Burton.  Yes. 

Mr.  North.  How  much  ? 

Mr.  Burton.  She  gave  me  a  parcel  of  Money 
^uft  as  I  was  going  away  ;  I  put  it  among  other 
Money. 

Mr.  North.  How  much?  30  or  40 i.? 

Mr.  Burton.  More  than  that, 

Mr.  Sol.  Gen.  Were  you  gone  from  your  own 
Houfe  when  this  Woman  came  to  you  ? 

Mr.  Burton.  My  own  Houfe  was  broke  up  a 
great  wiiile  before. 

Mr.  Sol.  Gen.  Did  you  appear  publickly  when 
Ihe  came  to  you  ? 

Mr.  Burton.  No,  an't  pleafe  you. 

L.  C.  J.  Jones.  Had  there  been  any  fearch  for 
you  before  ? 

Mr.  Burton.  Yes. 

Mr.  North.  You  were  in  die  Proclamation  at  this 
time  .'" 

Mr.  Burton.  Yes,  an't  pleafe  ye.  Sir, 

Mr.  At.  Gen.  Did  fhe  carry  you  to  Rutnhold  ? 

Mr.  Burton.  Yes, 

Mr,  At.  Gen.  WjiS  there  any  difcourfe  between 
Rumhold  and  her  ? 

Mr.  Burton.  No  -,  there  was  an  elderly  Man  in 
the  Houfe,  I  did  not  know  him,  carried  me  up  to 
Rimibold,  there  v^as  both  of  them. 

Mr.  At.  Gen.  What  Money  liad  you  of  her.? 

Mr.  Bitrton.  I  believe  about  5  /.  I  told  her  I 
had  lain  a  great  while,  and  Money  was  very  bare 
with  me  ;  and  fhe  told  me  fhe  would  get  me  a 
nttL^ 

Mr.  At.  Gen.  Did  fhe  know  what  you  were  con- 
ceal'd  for? 

Mr.  Burton,  Every  body  knew  that,  becaufe  I 
was  in  the  Proclamation. 

Mr.  North.  What  Directions  did  fhe  give  you, 
how  you  fhould  behave  yourfelf  when  fhe  went 
with  you  to  Bi/hopfgaie-Jireet  ?  how  did  fhe  fay  you 
muPi  carry  yourfelf? 

Mr.  Burton.  Nothing  there,  fhe  gave  no  order 
about  that. 

L.  C.  y.  Jones.  Did  fhe  tell  you  you  were  con- 
cern'd  in  the  Plot  with  her  Husband  ? 
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Mr.  Burton.  She  did  not  tell  me  fo,  Sir. 

L.C.  J.  Jones.  Did  you  tell  her  you  were  con- 
cern'd  in  the  Plot  with  her  Husband? 

Mr.  Burton.  I  did  not  tell  her  fo, 

Mr.  At.  Gen.  Who  were  the  two  Men  that  were 
prepared  to  go  with  you  that  time  ? 

Mr.  Burton.  One  Patchii. 

Mr.  At.  Gen.  H?  was  kill'd  in  tlie  Fight.  Was 
Patchil  in  the  Fight? 

Mr,  Barton.   Y-a,  an't  pleafe  you,  he  was  kill'd. 

M.r.At.  Gen.  And  w,-o  was  the  other? 

Mr.  Burto::.  T'other  wi.s  a  Man  liv'd  in  South- 
wark  ;  I  never  fiw  l..'.:i  before. 

Mr.  Ccm.Se.-j.  What  Cire^ftions  did  fhe  give  you 
about  your  o-.vn  S-^nic,  or  any  others  when  you 
went  into  tiie  En;""  ? 

Mr.  Bur'on.  If  I  knew  any  body,  that  I  Ihould 
not  tike  notice  I  knev/  liiem. 

L.CJ.  Jones.  You  were  not  to  take  any  Ac- 
quaintance of  any  body  in  the  Boat  ? 

Mr.  Juft.  tViihins.  Heark  you.  Sir,  you  looked 
upon  all  ;hofe  to  be  engaged  in  die  Plot.  All 
that  Ihj  endeavour'd  to  fave,  were  of  the  fame 
Level. 

Mr.  Burton.  Rumhold  was  •,  Paimbold  was  in  the 
Proclamation. 

L.  C.  J.  Jones.  Did  fhe  tell  you,  that  you  v/ere 
in  the  Proclamation  ? 

Mr.  Burton.  No,  an't  pleafe  your  Lordfhip,  fhe 
did  not  te'l  me  fo. 

Mr,  North.  Did  fhe  never  difcourfe  of  your  be- 
ing in  the  Proclamation  ? 

Mr,  Burton.  No,  not  as  I  remember ;  it  was  a 
general  thing. 

Mr,  Juft.  fVithitis.  But  why  fhould  fhe  come  to 
you  to  tranfport  you,  if  it  were  not  for  fuch  a 
thing  ? 

Mr,  Burton.  Her  Husband  was  with  me  about 
going  to  the  Tower. 

Mr.  At.  Cm.  Burton,  pray  thus  ;  when  you  came 
from  the  Wejl,  what  Overtures  were  to  help  you 
here  from  Iier,  or  her  Husband  ? 

Mr.  Burton.  Her  Husband  was  with  me  at  Fern- 
lefs  Houfe,  and  he  told  me  there  were  two  or  three 
Perfcns  to  go  in  two  or  three  Days,  and  I  fhould 
go  with  tliem. 

Mr.  At.  Gen.  You  named  your  Daughter,  what 
is  her  Name  ? 

Mr.  Burton.  Mar'^  Gilbert. 

[Then  Mary  Gilbert  was  called  and  fworn. 

Mr.  At.  G'H.  Do  you  know  Mrs.  Gaunt  ? 

Mary  Gilbert.  Yes,  Sir,  I  know  her,  fhe  was  our 
Neighbour. 

Mr.  At.  G^n.  Then  give  an  account  of  her  com- 
ing to  you  about  your  Father. 

Mary  Gilbert.  She  came  to  our  Houfe  that  Night 
my  Father  went  away.  I  never  heard  a  word  of 
the  Difcourfe  that  paft,  for  I  always  went  out  of 
the  way. 

Mr.  Juft.^/Z)m.  Why  did  you  go  out  of  the  way  ? 

Mary  Gilbert.  Becaufe  they  were  not  willing  I 
fhould  hear  the  Difcourfe. 

Mr.  Com.  Serj.  You  are  upon  your  Oath,  Mi- 
ftrefs,  you  muft  tell  the  truth. 

Mary  Gilbert.  I  do.  Sir  ;  I  will  tell  no  more. 

Mr.  Sol.  Gen.  Did  you  fee  your  Father  go  away  ?. 
Who  did  he  go  with,  in  what  Company  ? 

Mary  Gilbert.  I  can't  teU. 

Mr.  At.  Gen.  Did  Mrs.  Gaunt  go  widi  him  ? 

Mary  Gilbert.  I  met  my  Father  and  Mrs.  Gaunt 
in  Hound/ditch,  my  Mother  and  I  were  to  meet 
them  in  Bijhopfgate-Jireet. 
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Mr.  Com.  Serj.  Well,  what  was  the  reafon  why 
you  did  not  meet  ? 

jV/.;;  y  Gilbert.  We  were  to  meet  at  feven  a-clock, 
and  we  went  to  the  Houle,  and  they  were  not 
come  ;  and  we  were  coming  home,  and  met  them 
in  Hiundfditch,  and  my  Father  had  Mrs.  Gaunt  un- 
der the  Arm,  and  went  back  to  a  Houfe  without 
BJJjopfgate. 

Mr.  Sol.  Gen.  Did  Mrs.  Gaunt  carry  him  thither? 
L.  C.  J.  Jones.  Do  you  know  why   your  Father 
was  to  go  away  ? 

Mary  Gilbert.  He  went  upon  the  account  of  the 
Proclamation  ? 

L.  C.  7.  Jones.  Then  you  knew  of  the  Proclama- 
tion? 

Mvy  Gilbert.  Yes,  Sir,  I  knew  of  the  Proclama- 
tion. 

Mr.  Com.  Serj.  Whofe  Acquaintance  was  the 
■  Man  in  BiJJjojJgate-ftreet  ? 

Mar^'  GiU'crt.  He  was  none  of  mine. 
Ccunfel  When  your  Father  went  up  ftairs  into 
a  Room,  did  you  fee  any  body  with  him  ? 

Mary  Gilbert.  Yes,  Sir,  it  was  a  Man  that  had 
but  one'  Eye,  a  fuU-fet  Man,  full  of  Pock-holes  •, 
but  I  never  law  him  before,  nor  after. 
Counfel.    How  came  you  to  fee  him  ? 
Mary  Gilbert.  By  going  up  ftairs  to  fee  my  Father. 
[Mary  Burton  /worn. 
Mr.  Jt.  Gen.  Do  you  know  Mrs.  Gaimt  there  ? 
Mrs.  Burton.  Yes,  Sir. 

Mr.  At.  Gen.  Pray  will  you  tell  the  Court,  how 
fhe  cam.e  to  enquiie  after  your  Husband? 

Mrs.  Burton.  Yes,  Sir,  at  my  Daughter's  Houfe. 
Mr.  At.  Gen.  What  difcourfe  happened  between 
you? 

Mrs.  Burton.  No  difcourfe  ;  but  fhe  faid  if  I  was 
willing,  my  Husband  fhould  go  away,  and  fhe 
would  take  care. 

Mr.  At.  Gen.  But  why  fhould  he  go  away  ? 
Mrs.  Burton.  I  don't  know  why,  but  only  upon 
the  Proclamation. 

Counfel.  Woman,  did  fhe  take  notice  your  HuL 
band  was  gone  from  home,  and  had  left  his  Houfe  ? 
Mrs.  Burton.  I  knew  myfelf,  my  Lord. 
Mr.  Juft.  Levinz.  Where  did  you  go? 
Mrs.  Burton.    My  Husband  went  out  of  doors 
by  his  own  felf,  by  Appointment,  and  we  were  to 
meet,  my  Child  and  I  together,  without  Bijh'jpfgate, 
by  the  Catherine-ivheel. 

Mr.  Com.  Serj.  Who  made  that  Appointment? 
Mrs.  Burton.  Mrs.  Gav.nt. 

Mr.  Com.  Serj.  Upon  what  account  did  flie  come 
to  you  to  fecure  your  tlusband  ? 

Mrs.  Burton.  Upon  the  account  he  was  in  the 
Proclamation,  ami  I  thought  within  myfelf,  for 
fear  my  Husband  fliould  know  any  thing  againft 
her  Husband  -,  bur  I  never  faid  lb,  for  I  was  glad 
my  Husband  fliould  be  helped  away,  willing  to 
fave  his  Life,  for  I  knew  it  was  Death. 

Mr.  Juft.  Lc-yf^z.  And  you  took  that  to  be  the 
meaning  of  it  in  reference  to  the  Proclamation  ? 
Mr.  At.  Gen.  How  far  did  you  live  from  her  ? 
Mrs.  Burton.  Formerly  we  dwelt  pretty  near  one 
another,  when  Mrs.  Gaunt  kept  a  Tallow -Chand- 
ler's Shop. 

L.  C.  J.  Jones.  Woman,  do  you  verily  believe  fhe 
knew  your  Husband  was  in  the  Proclamation  ? 

Mr.  Juft. Did  you  never  fee  the  Prifoner  at 

the  Bar  at  any  time  in  Holland  ? 
Mrs.  Burton.  No. 
Mr,  At.  Gen.  Nor  her  Husband  ? 
Mrs.  Burton.  Nor  her  Husband, 
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Mr.  At.  Gen.  I  afk  you  at  this  time  when  your 
Husband  went  away,  and  his  Houfe  was  fearch'd, 
how  far  did  fhe  live  from  you  then  ? 

Mrs.  Burton.  She  had  but  Lodgings,  I  don't 
know  where  her  Dwelling-houfe  was. 
Mr.  At.  Gen.  Where  were  her  Lodgings  ? 
Mrs.  Burton.  At  the  upper  end  of  Old  Gravel- 
Lane,  and  my  Daughter  in  the  middle  of  Gravel- 
Lane,  in  Worcijter-Jlreet,  as  far  as  it  may  be  to 
Newgate,  thereabouts. 

Mr.  At.  Gen.  Was  it  taken  notice  of  all  over  the 
Street  that  the  Houfe  was  fearched,  and  your  Huf- 
band  gone  ?  Was  that  taken  notice  of  in  the  Neigh- 
bourhood ? 

Mrs.  Burton.  Yes,  yes. 

Counfl.  Between  the  time  your  Husband  went 
firft  away,  and  the  time  fhe  came  to   take  care  of 
him,  had  you  no  difcourfe    about    the  reafon   of 
his  going  away,  nor  of  the  Proclamation? 
Mrs.  Burton.  No. 

L.  C.  J.  Jones.  What  fay  you  Woman  to  this 
Evidence,  feveral  WitnefTes  fay  you  were  very  bufy 
in  contriving  the  Efcape  of  Burton  ;  what  was  the 
reafon  why  you  would  fend  him  away  ? 

Mrs.  Gaunt.  I  did  not  contrive  to  fend  him  away. 
L.  C.  J.  Jones.  The  Woman  fays  fo,  Burton  fays 
fo,  the  Daughter  fays  the  fame. 
Mrs.  Gaunt.  Where,  Sir  ? 
L.  C.  J.  Jones.  At  Bljhopfgate  or  Houndfditch. 
Mrs.  Gaunt.  I  deny  it. 

L.  C.  y.  Jones.  And  you  gave  him  Money  after- 
wards. 
Mrs.  Gaunt.  Who  faw  me  give  it  him  ? 
L,  C.  y.  Jones.  He  fwears  it. 
Mrs.  Gaunt.  He  was  the  more  beholden  to  me. 
L.  C.  y.  Jones.  Did  you,  or  did  you  not  ? 
Captain  Richard/on.  She  fays  fhe  is  not  come  here 
to  tell  your  Lordfhip  what  fhe  did. 

L.  C.  y.  Jones.  Woman,  did  not  you  hear  that 
Burton's  Name  was  in  the  Proclamation  about  Rum- 
bold's  Plot  ? 

Mrs.  Gaunt.  It  is  like  I  might. 
L.  C.  y.  Jones.  You  might  hear  it ! 
Mrs.  Gaunt.  Yes. 

L.  C.  y.  Jones.  And  yet  you  would  by  all  means 
help  him  to  efcape  ? 

Mrs.  Gaunt.  I  can  fay  nothing  againft  it,  if  they 
fwear  it. 

L.  C.  y.  Jones.  Do  you  know  what  you  are  charg'd 
withal  ?  You  are  accufed  for  relieving  and  com- 
forting Burton,  whom  you  knew  to  have  commit- 
ted Treafon. 

Mrs.  Gaunt.  My  Lord,  he  fays  fo. 
L.  C.  J.  Jones.  And  for  helping  him  to  efcape, 
and  giving  him  Money  in  order  to  it. 
Mrs.  Gaunt.  He  fays  fo. 

L.  C.  J.  Jones.  He  fwears  fo  -,  what  do  you  fay  ? 
Mrs.  Gaunt.  Is  that  fufHcient  ? 

Mr.  Juft. Ay,  and  another  fwears  it,  that  is 

fufEcienr. 

Mrs.  Gaunt.  I  have  not  heard  any  body  elfe  fwear 
it. 

Mr.  Juft. Yes,  his  Wife. 

Mrs.  Gaunt.  Not  about  the  Money. 

Mr.  Juft. You  came  and  foUicitcd  him  to  go 

feveral  times. 

Mrs.  Gaunt.  It  is  very  untrue,  my  Lord. 
L.  C.  J.  Jones.  Did  you  know    his  Houfe   had 
been  fearch'd  to  find  him  ? 

Mrs.  Gaunt.  I  did  not  know  it  a  great  while  fince, 
I  might  know. 

IHere  Burton'j  Pardon  was  produced  again, 
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Mr.  Juft.  Wiibins.  It  is  a  Pardon  for  Burton^  now 
he  is  a  good  Witncfs,  Gentlemen. 

L.  C.  J.  Jones.  Have  you  any  more,  Woman,  to 
fay  for  yourfelf  ?  If  you  can  teJl  us  any  other  Caufc 
than  that  he  was  guilty  of  Treafon,  wherein  your 
Husband  was  concern'd. 

Mrs.  Gaunt.  No,  I  deny  that,  that  I  knew  my 
Husband  was  concern'd  in  any  thing  of  that  kind. 
L.  C.  J.  Jones.  Wherefore  then  would  you  take 
fo  much  care  to  fend  him  away  ? 

Mrs.  Gaunt.  I  don't  tell  you,  my  Lord. 
L.  C.  y.  Jones.  You  don't  tell  us,  but  the  Wit- 
nefies  have  fworn  it. 

Mrs.  Gaunt.  I  mud  leave  it  to  them. 
L.  C.  J.  Jones.  Gentlemen  of  the  Jury,  this  Wo- 
man ftands   indifted  for  High-Treafon,  for    con- 
cealing, comforting,  and  relieving  one  James  Bur- 
ton, a  Perfon  that  had  committed  High-Treafon  •, 
and  for  endeavouring  that  he  might  make  his  ef- 
cape,  and  giving  him  5  /.  in  Money.     Gentlemen, 
the  Evidence  that  is  given  is  by  Burton,  his  Wife, 
and  his  Daughter.     Burton  fays,  that  this  Woman 
was  very  follicitous  feveral  times  to  help  to  fend 
him  beyond  Sea.     He  does  tell  you,    that  when 
there  was  a  Plot  againft  the  Life  of  the  King, 
wherein   Rumbold  was  concern'd,    and  one  of  the 
chief  Aftors,  that  he  himfelf  was  prefent  at  one  of 
the  Confultations  concerning  it,  and  that  afterwards 
he  did  withdraw  himfelf  from  the  Company,  as  he 
ftys  -,   but  he  fays,  that  this  Woman's  Husband 
being  likewife  concern'd  in  the  Plot,  and  this  Wo- 
man, as  he  believes,  knowing  that  he  was  able  to 
make  fome  Difcovery  concerning  her  Husband,  and 
knowing  alfo  his  danger  in  refpcft  of  his  own  Guilt, 
ilie  endeavours  to  fend  him  away  firfh  to  R'cbfuid, 
and  fo  to  go  beyond  Sea.     And  afterwards,   in  an- 
other place  in  Hcundfditch,  and  from  thence  he  was 
to  be  conveyed  beyond  Sea.     It  is  true,  there  is  no 
direfl:   Proof  that   there  was  any  particular  men- 
tion that  Burton  was  in  the  Proclamation  for  that 
Treafon  ;  but  the  Woman  fays,  and  Burton  him- 
felf fays,  that  thoy  do  both   verily  believe,  that 
the  Prifoner  at  tlie   Bar  did  know  he  was  in  tiie 
Proclamation,    and    therefore   there   was  no  par- 
ticular  difcourfe   concerning    it  -,    and  fhe  herftif 
being  examined,    fays,    fhe   might   hear   that    his 
Name  was  in  the  Proclamation,    and  llie  might 
hear   that   his   Houfe  was  fearched,    and  that  he 
could  not  be  found  ;  and  yet  notwithflanding  all 
this,  flie  endeavours   to  conceal  him.     What  can 
be  the  meaning   of  all  this  in  this  Woman,    but 
that  fhe   was  very  zealous  to  maintain  the  Con- 
fpiracy,   and  was  a  great  AfTiftant  to   all  Perfons 
that  were  concern'd  in  it  ?     She  will  not  tell  you 
any  other  Caufe  wherefore  fhe  fhould  be  concern- 
ed to  convey  this  Man  beyond  Sea,    and  therefore 
in  all  reaibn  you  ought  to  conceive  it  was  for  this  ; 
it  was  a  known  Caufe,  made  known  to  all   Peo- 
ple by  the  King's  Proclamation.     If  you  believe 
fhe  did  know  or  believe  Burton  to  have  been  guilty 
of  that  Treafon,  and  that  flie  did  help  to  convey 
him  away,  as  the  WitnefTes  have  proved  that  fhe 
did,    by   giving  him  Money,  and  folliciting  him 
feveral  times  to  be  gone,  then  you  ought  to  find  her 
guilty. 

Then  the  Jur-j  defiring  to  ask  a  ^eftion.  Burton 
was  called  again  ;  but  being  gone  out  of  Court,  icas 
fent  for,  and  Mr.  Cornifli  was  fet  to  the  Bar. 

Clerk.  Henry  CorniJIj,  hold  up  thy  Hand  ;  you 
of  the  Jury,  look  upon  the  Prifoner,  and  hearken 
to  his  Caufe  -,  he  ftands  indided  by  the  Name  of 
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Henry  CorniJJj,  late  of  the  Parifh  of  S'.  MlchdA- 
Bajfjhaw,  in  the  Ward  of  Bnn'pwsjo,  Lo  d  >:,  Mer- 
chant, ^c.  as  before  in  the  Indictment.  Upon  t'lis 
Indidment  he  hath  been  arraign'd,  and  thereunto 
pleaded  Not  Guilty,  i£'c. 

Mr.  Phipps.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  that  arc  fworn,  He^  ry  Corrijh,  the 
Prifoner  at  the  Bar,  ftands  indidted,  for  that  he 
knowing  that  the  late  Duke  of  M'mmoi-.th,  WiWinm 
Rujjel  Efqi  the  late  Lord  Gre^,  and  other  Traitors, 
had  confpired  die  Death  of  the  late  King,  and  to 
raife  Rebellion  in  this  Kingdom,  did  promi'e  to 
aid  and  afTift  them  in  compafTing  this  wicked  Ima- 
gination, againft  the  Duty  of  his  Allegiance,  i£c. 
To  this  he  hath  pleaded  Not  Guilty,  trr. 

Mr.  Cornifi.  I  am  innocent  of  the  wfiole  matter. 
Officer.  Burton  is  come. 

L.  C.  y.  Jones.  Let  us  make  an  end  of  that  firft. 
In  the  Evidence  that  you  gave  ag-a.in(\:  Elizah  th 
Gaunt,  you  faid  that  you  did  receive  Money  from 
her,  5  /.  or  fome  fuch  Sum. 

Mr.  Burton.  Yes,  an't  pleafe  your  Lordfhip. 
L.  C.  J.  Jones.  Did  fhe  owe  you  any  Money  ? 
Mr.  Burton.  No,  my  Lord. 
L.  C.  y.  Jones.  Upon  what  account  was  it  you 
receiv'd  that  Money  ? 

Mr.  Burton.  She  gave  it  me. 
L.  C.J.  Jones.  Upon  what  account  was  it?  To 
afTift  you  in  your  Efcape  ? 

Mr.  Burton.  She  knew  I  was  bare  of  Money, 
and  gave  it  me  of  her  free  Will. 

L.  C.  J.  Jones.  And  it  was  at  that  time  you 
went  away  ? 

Mr.  Burtcn.  Yes. 

Mr.  Juft.  Withins.  It  was  to  aflift  you  in  your 
Efcape  ? 

Mr.  Burton.  Yes,  I  believe  fo. 
Mr.  Com.  Serj.  Who  paid  your  Boat-hire  ? 
Mr.  Burton.    I  paid  none,    I  don't  know,    the 
Waterman  can  tell. 

Mr.  At.  Gen.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury,  Mr.  Cornijh,  the  Pri- 
foner at  the  Bar,  ftands  indifted  for  contriving  the 
Death  of  the  late  King,  and  for  raifing  Rebellion 
in  the  Kingdom,  and  is  charged  that  he  did  confent 
to  be  alTifting  to  that  Rebellion  that  was  then  de- 
figned.  It  is  not  unknown  to  you.  Gentlemen,  for 
there  have  been  fevtral  Trials  of  that  Confpiracy, 
that  there  was  a  great  Rebellion  defign'd  in  Eng- 
land by  the  late  Duke  of  Monmouth,  the  Lord  RuJJ'.l, 
and  Sir  'Thomas  Armflrong  ;  and  particularly  Gen- 
tlemen, there  was  a  Meeting  (which  already  hath 
appeared  in  publick,)  at  Mr.  She/para's  Houfe, 
where  the  Lord  Rujfel,  the  late  Duke  of  Mon- 
mouth, Sir  Thomas  Armflrong,  Mr.  Rumfey,  and  the 
late  Lord  Grey,  met  to  confider  and  adjuft  mat- 
ters. At  that  Meeting  Mr.  CoriiJ/j  indeed  came  in 
very  late,  (for  he  was  invited  and  knew  their  Defign 
then)  he  came  in  late,  and  lb  was  not  at  the  whole  Dif- 
courfe ;  but  there  was  a  Declaration  framed  to  be  put 
out  when  they  fhould  rife,  and  they  did  acquaint 
Mr.  Cornijh  with  it,  and  they  read  it  to  Mr.  Cor- 
nijh, and  Mr.  Cornijh  did  like  it  very  well,  and  pro- 
mifed  he  would  be  alTifting,  as  we  will  prove  to 
you,  Gentlemen.  Another  Initance  of  Mr.  Cornijh's 
Rebellion,  fori  need  not  tell  you  what  part  he  aded 
when  he  was  Sheriff,  and  maintain'd  that  which 
was  the  Ground-work  of  the  Rebellion,  letting  the 
Commonalty  againft  the  Government  of  the  City  : 
Another  Initance  we  will  give  you  is,  his  Under- 
Sheriff  that  was  employed  to  divide  the  City,  and 
to  raife  Men  within  the  City,  havijig  difcourfe 
U  2  with 
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wich  Mr.  Cornijh  about  fettling  that  matter,  he 
liked  it  very-  well,  and  promis'd  he  would  be  af- 
fifting  to  him,  and  you  may  eafily  prefume  Mr. 
GoodfHough  the  Under-Sheriff  was  very  privy  to 
all  the  Afts  of  Mr.  Conii/Jj  at  that  time.  We  will 
call  our  WitneiTes.     Mr.  Rum  fey. 

Mr.  Cornijh.  I  defire  the  Wirneffes  may  be  kept 
apart. 

Mr.  At.  Gen.  They  will  prove  it  upon  you 
at  two  times. 

Mr.  Conii/I.-!.  You  will  find  me  guilty  of  neither ; 
I  am  as  innocent  as  any  Perfon  in  this  Court. 

Mr.  Jt.  Gen.  So  was  my  Lord  RuJJel  to  his 
Death,  Mr.Cornifi:  do  you  remember  that  ? 

Mr.  Cornifi.  Mr.  Attorney  General,  I  ipeak  in 
the  Prefence  of  the  great  God,  I  am  as  innocent  as 
any  Man  in  this  Court. 

Mr.  At.  Gen.  Mr.  Rtimfey,  pray  will  you  give 
my  Lord  and  the  Jury  an  account  of  the  Infur- 
reftion  that  was  to  have  been  in  England,  in  the 
iate  King's  Time,  and  what  concern  the  Prifoner 
had  in  that  Affair. 

Mr.  Rumfey.  My  Lord,  about  the  latter  end  of 
O^ober,  or  the  beginning  of  November,  my  Lord 
Shaftesbury  defired  me  to  go  toMr.Soeppard's  Houfe, 
where  there  was  a  Meeting  of  thofe  Gentlemen 
that  I  did  name  before,   the  Duke  of  Momnouth, 

my  Lord  Rt,^l,  my  Lord  Grey    S\r  nomas  Arm-        ,  ...^  ^ord,  imce  he  takes  the  Free- 

jtrong,zn'A  Mr.  Krgufn,  and  Mr.  Sheppard,  and     dom  to  charge  me  with  thefe  things,  I  never  was 
accordingly  1  went;    1  came  late  there  my  fell,     at  a  Confult  in  my  Diys 

for  they  were  juft  going    away,    when  I  came  in.         Mr.  Juft.  Levinz.  You  were  not  then  at  Mr.  Sbep- 
I  told  them  my  Mellage,  and   they  told  me  they     pard^  that  Nio-ht .?  ^ 

were  difippointed  by  Mr.  Trenchard.     I   had  not         Mr.  At.  6V;/.'' Will  you  deny  you  were  at  Mr 

Sheppard'^  that  Night  .^ 

Mr.  Ccrnifi.  I  do  declare,  I  never  was  at  Mr. 


Mr.  Rumfey.  It  was  to  be  a  Declaration  upon 
the  Rifing;    when  the  Rifing  was  to  have  been, 
this  was  to  have  been  difperfed  abroad 
_    Mr.  At.  Gen.  Mr.  Rumfey,    was  there   a    Rifina 
intenaed  at  that  time?  ° 

Mr.  Rumfey.  Yes,  and  they  met  there  for  that 
Purpofe  ;  and  Mr.  ^renehard  was  the  Man  to 
manage  the  Bufinefs  about  Taunton,  and  he  difap- 
pointed  them.  ^ 

Mr.  At.  Gen.  What  was  your  MelTage  from  my 
Lord  Shaft efhury  to  them  ? 

Mr.  Rumfey.  It  was  to  know  what  iffue  they 
had  come  to  about  the  Rifing,  and  to  prefs  them 
to  It,  for  fuch  a  matter  as  that  was  not  to  be  long 
kept  afoot  ;  either  let  them  come  to  a  Refolution 
to  rife,  or  let  it  fall  for  good  and  all 

Mr.  ^/.  G.«  After  Mr.  Cormjh  had  exprelTed 
his  hking  of  this  Bufinefs  and  Declaration,  what 
lollow  d .'' 

Mr.  Rumfey.  He  did  fiy,  he  liked  it  very  well  • 
and  that  poor  Intereft  he  had,  he  would  join 
with  It.  -' 

Mr.  At.  Gen.  Speak  that  again 

Mr.  Rumfey.  Mr.  Comifi  did  fay,  he  did  like 
the  Declaration,  and  with   the    fmull   Intereft   he 

,    '  ^%  o""^'^  ^PP^^""  "^o  back  it,  or  Words    to 
that  Effed:. 

Mr.  Cormjh.  My  Lord,  fince  he  takes  the  Free- 


were  difippointed  by 

been  there  a  quarter  of  an  hour,  but  we  were 
going  away,  and  Mr.  Sheppard  was  call'd  for  by  his 
Man,  and  he  went  down  Stairs  and  brought  up 
Mr.  CorniJJj  ;  and  wlien  he  came  into  the  Room, 
he  told  the  Gentlemen  there  met,  that  Mr.  Alder- 
man Cormjh  was  come  ;  fo  as  foon  as  Mr.  Alder- 


Sheppard:^  in  any  Confult  in  my  Life,  as  he  de- 
clares i  but  I  have  had  great  dealings  with  Mr. 
Sheppard. 

L.  C.  y.  Jones.  You  fnall  be  allowed  your  Li- 


;;      V"  ."    '    -    -  .  J     i.-      .    ^•^- J- J"''^'-    -^"u  j.iaii   DC  allowed  your  L - 

man  ConnJJj  came  into   the  Room,    he  made  his    berty  ;  pray.  Sir,  be  not  tranfported  with  Paffion 
F.vcufe  to  the  Gentlemen   that   he  did  not   come     T    rlnnKr      K^f^-..    ,.1,;.  ►:_._     -^   ,    •.,  n      ,.       ""• 


Excufe  to  the  Gentlemen  that  he  did  not  come 
fooner,  and  that  he  could  not  ftay  with  them  •, 
the  Reaibn  why  he  could  not  ftay  with  them,  he 
told  them,  was,  that  they  were  to  meet  that  Night 
about  their  Charter,  and  there  was  never  another 
Alderman  in  Town  but  himfelf,  and  therefore  he 
could  not  ftay,  there  was  a  Neceflity  of  an  Al- 
derman to  be  there.  And  upon  that  Mr.  Fergu- 
fon  opcrned  his  Bofom,  and  from  under  his  Stoma- 
cher puU'd  out  a  Paper-,  they  told  h/m,   they  had 


I  doubt,  before  this  time,  notwithftandin^^  the 
Confidence  you  feem  to  have,  there  are  few  be- 
lieve you  to  be  as  innocent  as  any  Perfon  prefent 

Mr.  At.  Gen.  You  will  hear  more  fiom  his 
Oracle. 

Mr  Juft.  Levinz.Wcre  you  there  when  my  Lord 
RuJJel  was  there.-' 

Mr  Cornijh,  I  was  not  there  when  my  Lord 
RuJJel  was  there,  as  I  remember. 

L.C.7.  Jones.  Were   you  prefent,   hear,  hear. 


that  Paper  read,  and  defired  to    read  it  to    him:     Sir:  were  vou  nrefenr  ar  <;■/.  .F'^^i"'"' u  ^^"t^        '"' 
Mr.   Fergufin  read   it,  and  Mr.  Sheppard  hdd  the     was  there.?^      ^  Sheppard's  when  Fergufon 


Candle  all  the  while  tliat  it  was  reading;  and 
after  they  had  read  it,  they  afked  him  how  he 
liked  it,  and  he  did  fiiy  he  liked  it  very  well. 

L.C.J.  Jones.  Vv^Jiat  were  the  Contents  of  that 
Paper .'' 

Mr.  Rumfey.  The  fiift  part  of  it  was  complain- 
ing of  the  Mifgovernmcnt  of  the  late  King ; 
there  were  two  Points  in  it  that  I  do  remember 


Mr.  Convjh.  My  Lord,  I  have  been  at  Shep- 
paras  fevera  times,  but  I  never  liked  the  Man 
for  his  Morals,  and  therefore  never  liked  to  be  in 
his  Company. 

L.C.J.  Jones.  He  pull'd  the  Paper  out  of  his 
Bolom. 

Mr.  Cornijl^    It  is  as  great  an  Untruth  as  ever 

:tl/^i'"^^i^°'-''^^  but,  my  Lord,  feeing  he 


very  well,  that   tliey   would  declare  for ;  One  was     takes    this    Freedom  to   char-^  me^V  defn'e    r. 
Liberty    of  Confaenc,^    and  toth^rv^,^^^^^  know  whether    he    ftands  he°re  as  I  lawfu    EvT 

thofe   that  would  aUift   in  that  Infurreclion,  that      ' ^  -iwiui   r^vi 

had  any  Lands  of  the  Church,   or  the  King's,  in 
the  late  War,  fliould  have  them  reftored  to  them. 

L.  C.J.  Jones.  Was  there  any  thing  in  that  Paper 
that  did  engage  any  body  to  an  Infurreftion  ? 

Mr.  Riimje\.  I  did  not  hear  all  the  Paper,  nor 
did  I  take  great  notice  of  it ;  but  thofe  two 
Points  were  in  it,  to  engage  them  that  would  affift. 

Mr.  At.  Gen.  What  was  the  Efted:  of  the 
Paper  ? 
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ilence  ? 

L.C.y.  Jones.  What  is  your  Exception .? 
fon        ^"''"^^■'-  ^^  ^^"ds  charged  guilty  of  Trea- 

L  C.J  Jones.  That  it  felfdoes  not  difablehim 
to  be  a  Witncls. 

LoRi?  ^°''"'-^''  ^'^°'^  ''"  ''^'''  '"'  ^^'■'^°"'  "'y 

,  .  '^•5-  ?■  ^°'"-'-  ^  ^^"'"^  ^"«w   wliether  he  hath 
ins  Pardon  or  not. 

Mr. 


i6K  O.  B. 


for  High-Treafon. 


Mr.  Jf-  Gen.   There  is    no  Indidment    at  all 


upon 


hirii. 


Mr.  Juft.  Levinz.  If  he  were  convifted,  or  out- 
lawed of  Treafon,  it  were  fomething  ;  an  innocent 
Man  may  be  charged. 

Mr.  liujnfe^.  My  Lord,  Mr.  CorniJJj  and  I  have 
been  very  well  acquainted  thcfe  fourteen  Years 
or  thereabouts,  and  have  had  great  concerns  to- 
gether -,  for  during  the  time  that  I  managed  the 
Kino-'s  Cuftoms  at  Brijlol,  fix  Years  I  was  there 
CoUeftor,  he  did  return  between  three  and  four 
hundred  thouland  Pound  for  me  ;  he  is  a  very 
honeft  Gentleman,  and  I  appeal  to  himfelf, 
whether  I  take  delight  to  appear  here  to  accufe  him. 
Mr.  Cornifi.  But  Colonel ,  what  is  the  reaibn 
that  you  have  not  accufed  me  all  this  while? 

Mr.  Ri'jnfey  Mr.  Cornifi,  I  hope  that  is  not  an 
Objection,  I  think  I  fufter  for  it  and  not  you  ;  it 
was  Companion,  and  the  lame  CompafTion  makes 
you  deny  it  to  fave  others  •,  if  you  would  deal 
openly,  I  make  no  doubt,  but  you  might  partake 
of  the  King's  Favour  yet,  as  well  as  I  have  done. 

Mr.  Cornijh.  I  do  thankfully  accept  of  his  Maje- 
fty's  Favour  at  all  times,  but  1  thank  God  I  am  in- 
nocent in  this  matter,  and  do  not  ftand  in  need  of  it. 
Mr.  Rumfey.  And  you  fay  I  accufe  you  filfely  ; 
then  Mr.  Cornifi,  you  don't  ftand  there,  nor  I  here. 
Mr.  At.  Gen.  Pray,  will  you  afk  him  any 
Queftions  ? 

L.  C.  J.  Jones.  But  pray  don't  enter  into  a 
long  Harangue. 

Mr.  Cornijh.  My  Lord,  I  do  humbly  conceive, 
that  he  does  not  ftand  here   as  an  Evidence. 

L.  C.  y.  Jones.  You  have  the    Judgment  of  the 
Court  for  that. 
Mr.  Cornijh.  Before  he  is  pardon'd? 
L.  C.  J.  Jones.  I  don't  talk  of  a  Pardon  -,  what 
Record  have  you  againft  him  ? 

Mr.  At.  Gen.  You  were  prefent  and  heard  that 
refolv'd  before  in  my  Lord  RuJfePs  Cafe. 

Mr.  Cornijh.  My  Lord,  Mr.  Rumjey  did  upon 
his  Evidence  give  in,  and  he  was  obliged  by  his 
Oath  to  fpeak  the  whole  Truth — — 

L.  C.J.  Jones.  Now  you  are  making  your  Speech, 
it  is  not  your  proper  time  ;  you  fhall  urge  any 
thing  againft  Mr.  Rumjdfs  Evidence,  or  the  Cre- 
dibility of  it  when  it  is  your  time. 

Mr.  CorniJJj.  My  Lord,  I  do  here  defign  it. 
Mr.  At.  Gen.  Mr.  Rnnifey,  pray  recoiled:  ;  had 
you  never  any  Difcourfe  with  him  at  other  times  ? 

Mr.  Riimje-y.  We  have  had  a  long  Acquain- 
tance, fourteen  Years ;  but  in  my  Life,  I  never 
heard  him  fpeak  any  thing  before  or  fince  that, 
to  my  knowledge. 

Mr.  At.  Gen.  Mr.  Cornijh,  will  you  afk  him  any 
more  Queftions? 

Mr.  Corni/h.  Idefire  to  know 

Mr.  Rumfey.  What  would  you  know? 
Mr.  Cornijh.  Whether  did  you  and  I  difcourfe 
of  thefe  matters  at  any  other  time  ? 
Mr.  Rumfey.   No. 

Mr.  Juft.  Levinz,  You  muft  not  ftand  to  dia- 
logue between  one  another,  but  fpeak  as  we  may 
hear  you. 

L.  C.  y.  yones.  You  (hall  argue  if  you  will, 
when  you  come  to  make  your  Defence  in  the  proper 
time,  the  Improbability  of  any  thing  that  he  hath 
faid,  or  the  Impoffibility,  or  Repugnancy  to  any 
Truth,  or  any  Evidence  that  you  can  give  to  the 
contrary  ;  but  I  fay,  this  is  not  your  time. 

Mr.  Cornijlj.  I  never  was  at  any  Confult  in  myLife. 
Mr.  At.  Gen.  That  is  a  Name  he  gives  it ;  was 
you  never  at  a  Meeting  about  a  Rifing  ? 


I4P 

Mr.  Goodenough  fwom. 

Mr.  At.  Gen.  Mr.  Goodenough,  arc  you  acquainted 
with  Mr.  Cornijh  ? 

Mr.  Goodenough.  Yes,  Sir. 

Mr.  Cornijh.  My  Lord,  I  humbly  conceive  he 
is  not  a  Witnefs,  he  ftands  indifted  upon  an  Out- 
lawry -,  I  can  produce  it. 

Mr.  At.  Gen.  We  do   admit   it. 

L.  C.  J.  Jones.  They  admit  your  Exception , 
and  will  anfwer  it  by  producing  a  Pardon. 

Mr.  CorniJJj.  I  need  not  fay  any  thing  againft 
him,  he  is  known  well  enougn. 

Mr.  Juft.  JVithins.  He  w.is  your  Under-SherifF, 
Mr.  C.rniflj. 

Mr.  Ornijfj.  Much  againft  my  Will  -,  I  oppos'd 
him  to  the  utmoft  ;  and  this  is  nothing  but  Ma- 
lice againft  me. 

[Mr.  Goodenough''^  Pardon  read.] 

Mr.  CorniJJj.  I  do  humbly  conceive  this  can't  be 
done,  but  by  a  Writ  of  Error,  or  an  Ad  of  Par- 
liament. 

L.C.J.  Jones.  Can't  the  King  pardon  an  Outlawry? 

Mr.  Juft.  Wit  bins.  That  is  no  piece  of  Law,  I 
am  fure  of  it. 

Mr.  At.  Gen.  Goodenough,  pray  what  do  you 
know  of  a  Rifing  intended  againft  the  late  King? 

Mr.  Goodenough.  All  that  I  have  to  give  an 
account  of,  is  a  Difcourfe 

Mr.  At.  Gen.  Anfwer  what  I  a(k  you  •,  what 
do  you  know  of  a  Rifing  by  others'' 

Mr.  Goodenough.  I  know  notning  of  that  Bufinefs 
of  my 'Lord  Rujfe I' s;  but  there  was  a  Dsfign  to 
rife.  Sir,  in  London ;  we  defign'd  to  divide  it 
into  twenty  parts,  and  out  of  each  part  to  raife 
five  hundred  Men,  if  it  might  be  done  to  make 
an  Infurredion. 

L.  C.  J.  Jones.  What  were  thefe  Men  to  do  when 
they  were  raifed? 

Mr.  Goodenough.  They  were  to  take  the  'To'u;er^ 
and  drive  the  Guards  out  of  Town. 

Mr.  At.  Gen.  Pray,  acquaint  my  Lord  and  the 
Jury  what  Difcourfe  you  had  with  Mr.  C'jrnijh. 

Mr.  Goodenough.  Before  this  was  agreed  on  by 
us,  I  chanced  to  be  at  Alderman  CorniJJj'i  ;  Sir, 
faid  I,  now  the  Law  won't  defend  us,  tho'  we 
be  never  fo  innocent ;  but  fome  other  way  is  to 
be  thought  on.  Upon  this,  laid  he,  I  wonder  the 
City  is  lb  unready ,  and  the  Country  fo  ready. 
I  faid  to  him  again.  Sir,  there  is  fomething  thought 
of  to  be  done  here;  but,  fays  I,  in  the  firft  place, 
the  Tower  ought  to  be  feized,  where  the  Maga- 
zine is:  upon  this  he  made  a  little  Paufe,  and  faid, 
I  will  do  what  I  can,  or  what  good  I  can.  To  this 
purpofe  he  anfwered  me-,  and  about  fome  time  af- 
ter, he  met  me  upon  the  Exchange,  and  afked  me 
how  Affairs  went  ?  which  I  underftood  to  be  re- 
lating to  what  we  difcours'd  ;  this  is  all  that  I  can 
fay.  I  never  met  after  this,  but  only  upon  the 
Exchange,  he  afk'd  how  matters  went. 

Mr.  At.  Gen.  Was  there  any  Difcourfe  about 
feizing  the  Guards  ? 

Mr.  Goodenough.  I  have  told  you  the  whole  Dif- 
courfe. 

Mr.  At.  Gen.  Pray,   repeat  it. 
Mr.  Goodenough.  I  told    him,  lays  I,    Sir,  now 
it  is  plain,  the  Law  will  not  defend  us,    tho'  we 
are  never  fo  innocent,  or  to  this  purpofe. 

Mr,  Sol.  Gen.  Upon  wiiat  occafion  was  that 
Difcourfe  ? 

Mr.  GoodeKough.  Every  thing  going  againft  us. 
Mr.  SoJ.  Gen.  How  ? 

Mr.  Goodenough.  This  was  in  EaJler  Term,  as 
near  as  I  can  remember,  S3. 
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Mr.  Cormjh.  My  Lord,  I  defire  to  know,  where 
it  was  theie  Words  were  fpoke. 

Mr.  Gocdenough.    Sir,  in  your  lower  Rooin. 

Mr.  Ccrnifi.     In  my  own  Houfe .? 

Mr.  Gcodenough.     Yes,  Sir. 

Mr.  Cormjh.     And  no  Company  there.? 


Mr.  At.  Gen.  Ay  83. 

Mr.  Goodenotigh.  Therefore,  fays  I,  fomcthing 
f  ]fe  is  to  be  thoiiglit  on,  fome  Courfe  elfe  is  to  be 
taken  :  to  this  purpoie  he  anfwer'd  me,  I  wonder 
the  City  is  lb  unready,  and  the  Country  fo  ready. 

L.  C.  Baron.  What  Country  ? 

Mr.  Goodemngh.  He  had  been  in  the  Country, 
as   I  underftood  before,  that  I  don't  know. 

Mr.  C'rn'iflj.  What  time  was  this.  Sir? 

Mr.  Gnodenough.  In  £rt/?tfrTerm,  or  thereabouts, 
%l.  I  tokl  him  then,  Sir,  there  is  fomcthing 
thought  of  to  be  done  here  in  London.,  to  this 
purpofe ;  but  fxys  I,  in  the  firfl  place,  the  To'wer 
is  to  be  feized,  where  the  Magazine  is  •,  fo  he  an- 
fwered  me,  after  fome  Paufe  (he  paufed  upon  ir) 
fays  he,  I  will  do  what  good  I  can,  or  what  I  can, 
to  this  purpofe. 

Mr.  Sd.  Gen.  Did  he  feem  to  diflike  feizing  the 
Tower  at  all  ? 

Mr.  Goodemugh.  Not  at  all.  Sir,  it  did  not  ap- 
pear fo  to   me. 

Mr.  Sd.  Gen.  What  Difcourfes  had  you  any 
other  time? 

Mr.  Goode>wi{gb.  I  never  had  any  Difcourfe  of 
this  matter,  or  any  thing  relating  to  it  at  any 
other  time,  but  only  when  I  came  upon  the  Ex- 
change, how  things  went. 

Mr.  Sol.  Gen.  And  did  you  give  him  an  account? 

Mr.  Goodenough.  I  faid,  well.  I  gave  him  a 
general  Anfwer,  for  that  was  not  a  place  to  talk  in, 
and  that  I  apprehended  of  this  Difcourfe. 

Mr.  Sol.  Gen.  Had  you  any  other  matters  ? 

Mr.  Gcodenough.  I  had  fome  other  matters  of  ma- 
nagbg  the  Riot,  that  was  brought  againft  him,  and 
feveral  others,  and  my  felf  alfo. 

L.  C.  J.  Jones.  Will  you  afk  him  any  Queftions, 
Mr.  Cornijh  ? 

Mr.  Corni//.i.  Whether  his  Pardon  be  allowed  ? 

L.  C.  J.  Jones.  We  heard  it  read. 

Mr.  Coniifi.  This  being  a  Court  inferiour  to  the 
King's  Bench- 

L.  C.  J.  Jones.  Here  is  a  Pardon  under  the  Great 
Seal,  Sir,  and  here  is  a  Pardon  of  that  Offence 
which  you  charge  him  with,  and  which  you  take 
to  be  a  fufficient  Exception  againft  his  being  a  Wit- 
nefs,  we  are  fitisfied  it  is  fufficient. 

Mr.  Cornijl?.  Pray,  my  Lord,  is  not  this  Pardon 
fpecial  ? 

L.  C.  J.  Jones.  What  do  you  mean  by  that? 

Mr.  Cornip.  Becaufe,  my  Lord,  he  hath  been 
in  an  Aft  of  Treafon  fince  ;  therefore,  my  Lord, 
if  he  be  not  pardoned  of  that 

L.  C.  J.  Jones.  No,  no,  he  is  not  indidled  for 
it  •,  we  can't  try  him  now  for  any  Treafon  ot  that 
nature. 

Mr.  Corni/h.  I  humbly  conceive  he  hath  not  had 
a  Pardon  for  his  laft  Treafon. 

L.  C.  J.  Jones.  I  mufl  tell  you,  if  he  be  guilty 
of  Treafon,  till  he  is  tried  and  convided,  it  doth 
not  take  off  his  Teftimony. 

Mr.  Corn'Jh.  Pray,  Mr.  Gcodenough,  remember 
all  your  Tricks,  whether  or  no,  was  there  any 
body  prefent  when  this  Difcourfe  paft  between  you 
and  I  ? 

Mr.  Goodenough.     No  body  but  you  and  I. 

Mr.  Cornijh.  You  were  not  fo  converfant  in  my 
Houfe,  I  know. 

Mr.  Goodenough.  Sir,  I  came  to  you  about  the 
Bufincfs  of  the  Riot. 

Mr.  Cornij,.'.  H^w  many  times  might  you  be  at 
my  Houfe  ?  Not  three  times,  I  believe. 

L.  C.  J.  Jones.  You  afk  a  Quellion,  and  anfwer 
it  your  fell^ 


Mr.  Goodenough.     And  no  Company. 

Mr.  Cornijh.  That  is  very  ftrange,  and  that  af- 
terwards you  fliould  meet  me,  and  difcourfe  this 
matter  again. 

Mr.  Goodenough.  No,  Sir,  all  I  fay,  is  this,  you 
met  me  upon  the  Exchange,  and  afkcd  me  how 
things  went. 

Mr.  CorniJIj.  That  might  be  in  reference  to  the 
Suit  you  were  managing  for  the  Rioters  ;  I  know 
of  nothing  elfe. 

Mr.  Juft.  IVHhins.  And  I  tell  you,  Mr.  Cornifi, 
that  was  a  Branch  of  the  Plot ;  take  that  from  me. 

Mr.  Cornijh.  My  Lord,  he  was  Attorney  in  that 
Caufe,  and  I  might  afk,  how  matters  went  in  refe- 
rence to  that  Trial  •,  but  I  take  God  to  witnefs,  no- 
thing elfe,  as  I  remember. 

L.  C.  J.  Jones.  But  here  you  fiy,  it  was  a  ftrange 
thing  that  Mr.  Goodenough  and  you  fhould  be  in  a 
Room  alone,  when  you  acknowledge  him  to  have 
been  the  Attorney  in  a  Caufe  of  miglity  Confequence 
among  you. 

Mr.  Ccrnijh.  He  was  concern'd  for  all,  and  I 
ftcdfaftly  believe  he  was  never  with  me  twice  about 
that  Suit ;  but  he  hath  been  at  Sir  Thomas  Player's ; 
there  he  often  went  about  that  Affair ;  and  I  do  not 
believe  that  ever  he  came  to  me  about  that  Bufi- 
nef?. 

L.  C.  J.  Jones.  Is  that  all  you  have  to  fay  to 
him,   Sir? 

Mr.  Jt.  Gen.  Will  you  afk  him  any  more  Que- 
ftions  ?  if  not,  go  on,  we  have  done. 

Mr.  Ccrnijh.  My  Lord,  Colonel  Run/Jey  is  a 
Perfon  that  hath  acquainted  the  Court,  that  there 
was  a  long  acquaintance  between  him  and  me.  I 
have  fervod  his  Majefty  in  my  Place,  and  do  it  to 
this  day.  My  Lord,  it  is  a  very  improbable  thing, 
that  I  fhould  meet  him  at  Mr.  Shcipi:rd's,  where  I 
fiw  fuch  wicked  horrible  Doings  •,  and  that  he 
fliould  never  afterwards  fpeak  to  me  about  that 
affair.  He  came  to  my  Houfe,  I  remember,  about 
the  return  of  fome  Monies  for  his  own  private  Ufe ; 
for  he  was  then  out  of  his  Majefty's  Employment. 
He  does  declare  here,  he  never  fiid  a  Word  to 
me,  never  fpake  to  me  any  thing  of  it  but  there. 
My  Lord,  it  is  a  very  ftrange  thing,  that  there 
fliould  be  fuch  a  Contrivance  to  ruin  the  King  and 
Kingdom,  and  that  I  fhould  be  one  in  this  Bufi- 
nefs,  this  Villany,  and  not  be  conlulted  how  to 
carry  it  on  ;  it  is  very  ftrange,  they  Ihould  fee  me, 
and  never  fay  a  Word  of  it  afterwards  to  me.  My 
Lord,  I  hope,  and  you  Gentlemen  of  the  Jury, 
that  you  will  confider  the  Improbability  of  it;  it 
is  as  improbable  as  any  thing  in  the  World.  I  hope 
it  doth  appear  to  your  Lordfliip  and  this  Bench, 
that  there  is  no  probability  in  it;  he  owns  we  had 
a  great  deal  of  Freedom  ;  he  owns  we  were  ac- 
quainted for  fourteen  Years  together,  and  that  I 
rtioukl  be  at  fuch  a  wicked  villainous  place  once, 
and  fee  him  fo  often  afterwards,  and  never  fpeak  of 
it,  and  never  fay  any  thing  of  it,  the  Great  God  of 
Heaven  and  Earth,  before  whom  I  ftand,  knows 
that  I  know  notliing  of  all  that  he  hath  fsvorn  a- 
gainft  me  :  He  mult  fwcar  thefe  things  to  fave  his 
own  Life  ;  if  he  will  take  away  my  Life,  he  will 
take  away  many  others,  without  queRion,  if  he 
can  fave  his  own,  I  Ihould  not  urge  tliis,  but  God 
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is  my  Witnefi,  I  never  heard  any  thing  of  a  Contri- 
vance or  Plot,  till  my  Lord  liujcl's  Trial :  Thefe 
are  very  ftrange  things,  if  fo  be  fo  good  a  Govern- 
ment  as  we  have,  fhall  not  protedl  fuch  innocent 
Men  ;  truly,  my  Lord,  I  am  as  innocent  as  any 
Man  in  this  Court,  if  I  were  to  appear  before  the 
Great  God  in  Judgment  this  Moment. 

L.  C.  J.  Jones.  Look  you,  Mr.  Cornijh,  I  would 
with  all  my  heart  allow  you  all  the  Liberty  ima- 
ginable, to  fpeak,  pertinently  to  your  Defence,  but 
to  oppofe  Confidence,  and  very  great  AfTurance, 
upon  your  being  in  the  Prefence  of  Almighty  God, 
againft  exprefs  Teftimony,  is  the  weakeft  Defence 
that  can  be  ;  if  you  have  any  WitnefTes,  if  you  have 
any  thing  to  urge  againft  the  Teftimony  of  any  of 
thefe  Perfons,  befides  the  Improbability  of  it, 
which  you  have  often  mentioned  over  and  over 
again,  you  fhall  be  heard  with  all  Patience  :  if 
you  have  WitnefTes  that  you  will  call,  we  will  hear 
them  likewife. 

Mr.  Cornifl.i.  My  Lord,  I  think  his  Treafon  be- 
ing confeffed,  and  not  being  pardoned 

Mr.  Juft.  fVithins.  Is  that  all  you  will  fay, 
Mr.  Cornijh  ? 

Mr.  Cormjh.  I  hope  you  will  bear  a  little  with 
me,  I  am  highly  concerned. 

L.  C.  y.  Jones.  You  are  fo. 

Mr.  Cornijh.  I  have  had  no  help,  and  it  is  well 
known,  I  am  not  fkilful  in  the  Law.  I  don't  un- 
derftand  what  to  fay,  nor  how  to  plead  my  Caufe, 
having  no  help,  nor  no  affiftance  allowed  me.  My 
Lord,  it  is  a  moll  improbable  thing  that  I  fhould 
be  at  this  place,  where  this  horrible  Wickednefs 
was,  and  that  it  fhould  lie  all  this  time  never  men- 
tion'd :  I  have  been,  my  Lord,  feveral  times  in  Pri- 
fon  this  Year,  and  I  think  my  Vertue  will  be  lb 
much  the  greater,  to  be  again  and  again  purged, 
as  I  have  been  •,  that  which  hath  pleafed  me  very 
much,  hath  been  my  Innocency  :  Would  any  Man 
in  my  Circumftances  have  ftaid  and  continued  in 
this  Nation,  if  he  had  not  known  himfelf  perfectly 
innocent  ?  Others  have  gone  away,  and  I  could  as 
freely  have  gone,  after  I  have  been  taken  up  four 
times. 

L.  C.  J.  Jones.  I  doubt  there  are  a  great  many  are 
not  gone,  Mr.  Rumfe\  hath  told  you  plainly,  it  was 
Companion  to  you,  though  Injury  to  himielf,  that 
he  did  not  accufe  you  fooner. 

Mr.  Juft.  Lfvinz.  Here  is  Gaunt  ftaid  here  till 
within  this  Week  or  Fortnight,  and  never  ftirr'd. 

Mr.  Juft.  I'Fithins.  Mr.  CorniJJ],  my  Lord  hath 
put  you  in  the  right  Way  for  your  Defence,  if  you 
can  invalidate  the  Teftim.ony,  or  call  any  Wit- 
nefTes, do  it  •,  but  to  talk  at  this  rate,  you  may  do 
it  this  Month  (for  ought  I  know)  and  'twill  fignify 
no  more  than  it  hath  done  already. 

Mr.  CorniJJ:.  The  Improbability  is  fo  manifeft. 

L.  C.  J.  Jones.  Is  it  enough  to  lay.  Improbabili- 
ty, Improbability,  Improbability .''  Is  that  enough  ? 
Have  you  fa  id  any  more  ? 

Mr.  Cornijh.  My  Lord,  I  have  faid  this,  that 
this  Gentleman  that  fhould  be  fo  converfant  in  the 
Town,  I  in  his  Company,  and  he  in  mine  ;  is  it 
not  improbable  ?  . 

Mr.  Juft.  Levinz.  Look  you,  Mr.  Cojvujh,  I  will 
tell  you  what  the  Method  is,  to  give  Evidence  firft, 
and  then  apply  it  in  fumming  up  the  Evidence  •,  if 
you  were  fumming  it  up,  the  Court  hath  all  the 
reafon  in  the  World  to  hear  you  -,  if  you  have  E- 
vidence,  the  Way  is  to  give  your  Evidence,  and 
apply  it  if  you  can. 

Mr.  Juft.  fVahins.   Have  you  any  WitnefTes  ? 


Mr.  Cornijh.  Agaijift  Mr.  Ru?nfe-j  ? 

Mr.  Juft.  mthins.  Againft  any'body,  Mr.  Rum- 
fey  if  you  will. 

Mr.  ConiiJJj.  My  Lord,  I  humbly  conceive  that 
this  Witncfs,  Mr.  Rumfe-^.,  ought  not  to  ftand ;  i? 
your  Lordfliip  fatisfies  me,  I  fhall  be  very  much 
obliged  to  your  Lordfliip :  He  declared  upon  his 
Oath,  when  he  fwore  againft  my  Lord  RuJJd,  that 
he  had  nothing  elfe  to  fwear  againft.  any  Man. 

Mr.  Juft.  Withins.  How  does  it  appear.' 

Mr.  Corniflj.  I  will  produce  it,  if  your  Lordfhip 
pleafe  to  give  me  time. 

Mr.  Juft.  Withins.  But  afterwards  he  difcover'd  a 
great  deal  more. 

h.  C.  J.  Jones.  Look  you.  Sir,  if  you  have  any 
Exception  againft  Mr.  Rimji/s  Teftimony,  we  will 
hear  you,  propound  a  legal  Exception. 

Mr.  Cornijh.  My  Lord,  I  humbly  conceive,  he 
not  producing  his  Pardon,  his  Evidence  is  not  good. 

L.  C.  J.  Jones.  You  have  had  the  Opinion  of  the 
Court. 

Mr.  Cornijh.  If  your  Lordfhip  over-rule  me. 

L.  C.  y.  Jones.  We  muft  over-rule  you. 

Mr.  Cormjh.  If  that  will  not  be  granted  me. 

L.  C.  J.  Jones.  Then  you  have  no  more  to  fay  ? 

Mr.  CorniJJj.  But  for  my  Innocency,  for  that  (I 
know)  I  have  enough  to  fay. 

L.  C.  J.  Jones.  That  is  in  your  own  Breaft,  the 
Jury  can't  lee  that-,  will  you  call  any  Witnefies? 

Mr.  Cornijh.  I  have  fome  Witnefl"es  to  call  here, 
as  to  Mr.  Goodenough,  my  Lord. 

L.  C  J.  Jones.  What  is  your  Exception  againft 
Mr.  Goodenough  ? 

Mr.  Cornijh.  My  Lord,  it  was  my  moft  great 
Unhappinefs  and  Misfortune,  that  this  Goodenough 
was  admitted  into  the  Office  of  Under-SherifT;  and 
my  Lord,  that  I  might  fully  convince  your  Lord- 
fhip and  this  Court,  all  that  I  defire  is,  fbme  few 
Men  may  be  call'd ;  befides,  I  think  there  are  a 
thoufand,  I  may  fay,  that  will  bear  me  witnefs,  I 
did  oppofe  him. 

L.  C.  J.  Jones.  But  pray,  Mr.  Cornijh,  is  that  an 
Exception  that  he  does  not  fwear  true,  becaufe  you 
would  not  let  him  be  your  Under-SherifT? 

Mr.  Ccrnijh.  It  looks  lil<£  Malice. 

L.  C.  J.  Jones.  You  did  admit  him  to  be  Under- 
SherifF,  all  the  World  knows  that. 

IVTr.  Cornijh.  But  I  can  fet  forth  that  I  did  oppofe 
him,  and  the  Reafbns  why  I  did  oppofe  him. 

L.C.y.  Jones.  You  may,  if  you  will,  give  Evi- 
dence, what  an  Inftrument  he  was  to  you,  and  how 
he  ferved  you  in  your  Office,  when  you  were  Sheriff: 
is  this  to  the  purpofe? 

Mr.  Cornijh.  Yes. 

L.  C.  y.  Jones.  It  is  not  at  all  to  the  purpofe. 

Mr.  Cornijh.  My  Lord,  I  was  impofed  upon  by 
my  Partner. 

L.  C.  y.  Jones.  You  could  not  be  impofed  upon, 
you  had  equal  Power  with  your  Partner. 

Mr.  Cornijh.  If  your  Lordfhip  pleafes  to  confidef 
the  Temper  of  that  Man. 

L.  C.  y.  Jones.  What  Man  ? 

Mr.  Cornijh.  Bethel,  I  mean,  what  an  obflinate 
Man  he  was.  My  Lord,  I  hope  I  can  purge  my 
felf  greatly  in  thefe  matters. 

L.C.J.  Jones.  If  you  will,  tell  to  what  you  will 
call  them. 

Mr.  CorniJJj.  The  great  Averfion  that  I  had. 

Mr.  At.  Gen.  We  will  admit  that  he  did  oppofe 
him,  becaufe  he  would  have  had  more  Money. 

Mr.  Juft.  Withins.  You  have  heard  die  Opinion  of 
the  Court. 

Mr. 
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jyji-  jufl;. -It  is  not  material  wliecher  he  came 

in  with  or  without  your  Confent. 

Mr.  Corni/h.  Mr.  Gosfright,  will  you  be  pleas'd 
to  declare  to  my  Lord,  how  I  was  impos'd  upon 
by  /uffering  Goodenouih  to  be  Under-Sheriff? 


Mr.  Cornifi.  Mr.  Loz-e,  will  you  pleai^j  to  dccl.ire 
to  the  Court,  what  averfion  I  Iiad  to  Mr.  Gcocknougb 
being  the  Under -Sheriff. 

Mr.  Love.  My  Lord,  I  did  receive  a  Sub-poena 
laft  Night,  and  I  wonder'd  at  it,  I  coni-'is ;  ever 


Mr.  Gosfright.    My  Lord,  after  that  Bethel  and  fince  I  was  fo  happy  to  get  out  of  publick  Employ- 

Coniijh  were  chofen  Sheriffs,  they  had  feme  Meet-  ment,  having  apply'd  my  Telf  to  my  private  AtiVars, 

ings  together  concerning  an  Under-Sheriff;  Mr.  5^-  I  never  came  to  Guild-HnU.     But  all  I  can  fay,  is 

thel  he  named  Goodemugh,  Mr.  CorrAJh  he  named  this,  that  when  it  was  publickly  talk'd  upon  the  Ex- 

anothcr  ■■,   they  could  not  agree,  the  Diilerence  did  change,  meeting  Mr.  Cornijlj  upon  the  Exchr.yge,  I 

ariie  in  three  or  four,    or  more  Days  Debate,    as  I  did  hear  him  inclined  to  have  another  Man  (one  I 

remember,    and  Mr.  CorriiJIj  did  tell  Sheriff  Bethel,  don't  know,)    to  be  his  Under-Sheriff,  and  that  he 

he   was  refolved  if  Goodowiigh  were  Under-Sheriff  did  not  like  Mr.  Goodcnoiigh,    but  was  inclin'd  to 

he  would  fine,  and  not  hold,  and  told  him  the  rca-  another  Man  :  but  it   h,  fo  long  ago,  I   believe  I 

fon  why  :  He  faid  he  was  a  Man  that  he  would  not  might  p^rfuade  him,     ha-v  ing  been  Sheriif  above 

trull  a  Hair  of  his  Head  with,  and  he  had  no  Know-  twenty  years  ago,  to  Mr.  I\.;jling;,  an  '.oneft  ''^.iri ; 


ledge  he  believ'd  of  the  Bufincf;;  •,  but  wirh.d,  lie' 
told  him,  he  was  a  Man  obnoxious  to  the  Govern- 
ment, and  he  was  an  ill  Man,  and  had  done  ill 
things,  and  he  would  not  truft  his  Eftate  and  his 
Reputation  in  the  hands  of  fuch  <;n  Under-Sheriff. 
Belhel  he  infilled  upon  it,  and  he  v;as  refolved  he 
would  have  Goodenougb,  and  CorniJ/fs  Man  fliould 
not  be. 

L.  C.  y.  Jones.  Who  was  Condfj's  Man  ? 

Mr.  Gosfright.  I  know  the  M-in,  but  forget  his 
Name.     Millman. 

L.  C.  J.  Jones.  Can  you  tell  what  Goodemugh  w..s 
to  give  for  the  Under-Sherlhwick  ? 

Mr.  Gnsplght.  No,  indeed. 

L.  C.  J.  Jones.  Vv^as  there  no  Difcourfe  .^ 

Mr.  Gosfr'iih!.  Not  in  my  hearing. 

L.  C.  J.  Jones.  Was  Goodowugb  Under-Sheriff  to 
CornijiJ  at  laft  ? 

Mr.  Gosfright.  Yes,  Sir, 

L.  C.  J.  Jones.  How  did  they  agree  ? 

Mr.  Go  fright.  I  believe  the  Animofities  were  fo 
great,  that  they  were  never  reconciled  ;  for  Comijh 
h.id  fo  befpatter'd  Goodemugh,  that  he  was  fo  ill  a 
Man,  t\i'MGoodencugb,  I  believe,  could  never  digeft 
it  \\cll. 

L.  C.  J.  Jones.  Did  you  hear  any  angry  Words, 
after  he  was  admitted  to  be  Under-Sheriff? 

Mr.  Goifrighi.  Truly,  I  never  was  at  Alderman 
Cornifi'?,  while  he  was  Sheriff:  But  I  heard  thatCha- 
rafter  of  him. 

L.  C.  J.  Jones.  And  that  was  the  Reafon  you  did 
not  go  to  Mr.  Cornijh  ? 

Mr.  Gosfright.  No,  I  believe  Goodenough  never 
came  there,  but  I  was  at  neither  of  their  Houfes. 

Mr.  Juft.  Levinz.  Pray,  how  many  Juries  did 
you  help  him  in  ? 

Mr.  Gosfright.  Truly  I  was  fo  little  acquainted,  I 
could  not  iielp  him. 

Mr.  Juft.  Levinz.  I  hear  other  People  fay  the  con- 
trary. 

Mr.  Gosfright.  I  was  but  newly  come  into  England, 
and  could  know  no  Man. 

Mr.  Cornifj.   Alderman  Love. 

L.  C.  J.  Jones.  To  what  purpofe  do  you  call  him, 
Sir?  To  the  fame? 

Mr.  Cornijh.  It  is  evidently  to  declare  how  much 
I  was  impofcd  upon. 

L.  C.  ^.  Jones.  Pftia  !  I  will  tell  the  Jury,  I  will 
do  this  tor  you,  upon  this  Aran's  Teftiniony,  that 
you  were  unwilling  that  Goodenough  ftiould  be  Under- 
Sheriff 

Mr.  CorniJfj.  My  Lord,  there  is  a  great  deal  more 
in  it. 

L.C.J.  Jones.  What  is  there  more?  he  never 
heard  an  angry  Word  between  you,  during  the  time, 
he  fays,  afterwards  you  admitted  him  to  be  Under- 
Sheriff?  3 


I  got  my  ^detus  ejl.,  without  trcubh:  Lul  I  muit 
fay  this  for  the  G -ii:lemLn.,  I  diu  iiear  him  complain, 
that  he  was  impofed  upor  to  take  this  Man. 

L.  C  y.  Jrnes.  How  Lng  was  »-h!0  r.ftci-  the  time? 

Mr.  Love.  It  wa-s  beforr  they  had  pitched  upon  a 
Man,  and  h^  w.as  much  inclined  to  one  ISTr.  Mil- 
bourne  or  Al'.'.imirn,  or  foine  iuch  name,  tuat  is  all 
I  can  fay. 

L.  C.  y.  Jones.  Do  you  thirJc  we  fit  here  to  hear 
Impertinencits?  God  (brbid,  Sir,  I  fliould  hinder 
you  from  giving  any  Evidence ;  bat  this  is  not  at 
all  material. 

Mr.  Cornifi.  If  your  Lorcfliip  pleafe  to  let  Mr. 
Jekyl  come,  he  will  tell  you  what  this  Man  did  de- 
clare, why  I  was  againft  him. 

L.  C.  J.  Jones.  If  you  had  not  entertaia'd  Mr. 
Goodenough,  then  there  might  be  fomethir.g  of  Ma- 
lice in  it,  but  you  did  receive  him. 

Mr.  Cornijh.    I  had  private  Covenants  with  Be- 
thel, before  I  would  let  him  come  into  the  Office. 
Mr.  Jek'^i,  pray  will  you  declare  to  my  Lord,  and> 
the  Jury,    wliat  averfion  I  had  againft  Mr.  Good- 
enougb'iy  being  Under-Sheriff? 

Mr.  Jckyl.  Truly,  my  Lord,  Alderman  Corynjh 
and  I,  living  near  together,  I  had  occafion  to  go 
to  him,  feveral  times,  about  Bills  of  Exchange  ; 
and  he  told  me,  when  he  v/as  Siieriff,  how  hj  was 
troubled  with  Bethel,  becauic  he  would  put  Good- 
enougb  upon  him,  for  I  don't  in:end  to  have  him, 
fays  he,  for  I  know  he  is  obnoxious  to  the  K'.ng  and 
Government,  and  defired  me  to  fpeak  to  Mr.  Bethel 
about  it,  but  I  had  no  acquaintance  with  him  till 
he  was  Sheriff:  Andfome  came  to  me,  to  defire  me 
to  fpeak  to  Alderman  Cornijh  to  receive  Goodenough. 
Truly,  fays  I,  I  find  him  fo  averfe  againft  him, 
that  it  is  not  for  me  to  perlu.ade  him,  to  take  a  Ser- 
vant he  muff  put  fuch  truft  and  confidence  in  ;  for  I 
fiw  Alderman  CV/;i/^  was  fo  averfe  to  it,  that  I 
would  not  do  it. 

Mr.  Sol.  Gen.  Pray  do  you  think,  in  your  Con- 
fcience,  he  was  more  obnoxious  to  the  Government 
than  his  Partner,  Sheriff"  Bethel,  was  ? 

Wir.Jek^l.  I  muft  confefs,  I  have  heard  much  of 
Sheriff  Bethel,  but  I  never  heard  that  Cornijh  was 
any  difaffcdled  Man  to  the  Government. 

Mr.  Sol.  Gen.  But  which  was  the  moft  difaffefted 
Man  to  the  Government,  Bethel,  or  Goodenough  ? 

Mr.  Jek-\l.  Truly,  as  I  remember,  he  f lid,  he 
would  not  have  him,  becaufe  he  was  obnoxious  to 
the  King  and  Government. 

Mr.  Juft.  IVithins.  This  Gentleman  was  in  a  Limb 
of  the  Plot  himfelf,  as  great  a  Rioter,  and  as  hot 
as  any  of  them,  this  Evidence  that  they  call :  I  re- 
member you,  Mr.  Jekyl,  I'll  alTure  you. 

Mr.  Cornijh.  If  Sir  inilinm  Turner  be  upon  the 
Bench,  I  defire  him  to  fpeak. 
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L.  C.  7.  Jones.  We  will  hear  Sir  William  'turner  any 
thing. 

Mr.  CornijJj.  I  dcfire  he  would  declare  how  I  was 
ufed. 

Sir  William  turner.  I  don't  remember  that  ever  I 
faw  Mr.  Goodcnotigh's  Face  before  this  time,  fo  I 
have  nothing  at  all  to  fay  againft  him,  nor  can  I  fay 
any  thing,  but  what  Mr.  Cornijh  told  me;  and  that 
was,  he  once  came  to  my  Houfe  fome  time  after  he 
was  chofen  Sheriff,  and  told  me,  that  Vix.  Bethel 
prefled  very  much  for  taking  Goodenougb  to  be  his 
Under-Slierift';  that  he  had  no  mind  to  accept  him, 
and  he  would  propofe  another,  and  it  caufed  a  great 
Difference,  but  it  was  at  laft  compofed,  but  how,  I 
can't  tell. 

L.  C-  J-  Jones.  Now,  Mr.  CorniJJj,  by  my  con- 
fent,  if  you  will,  call  all  the  Aldermen  upon  the 
Bench  ;  whether  they  will,  or  will  not,  lay  the  fame 
thing,  for  my  part,  I  will  agree,  that  they  have  gi- 
ven Evidence  (if  they  will  be  contented  themfelves) 
to  the  fame  purpofe. 

Mr.  Cornijh.  My  Lord,  I  fhall  not  give  your 
Lordfhip  unneceffary  trouble,  but  I  think  it  is  con- 
venient to  call  fome  Witneffes,  to  prove  the  Manner 
of  my  Life  and  Converiation. 

L.  C.J.  Jones.  Your  Life  hath  not  been  in  the 
dark. 

Mr.  Cornijh.  The  Dean  of  Canterbury,  Dr.  21/- 
lotfon,  (who  did  not  appear.) 

L.C.J.  Jones.  Will  any  Man  atteft  your  Loy- 
alty in  London  ? 

Mr.  CorniJJj.  The  Dean  of  Norwich,  Dr.  Sharp. 
Is  the  D^an  of  Norwich  here  ? 
Officer.  No,  Sir. 

Mr.  Cornijh.  My  Lord,  here  is  Mr.  Lane,  I  de- 
fire  he  may  be  alked  what  he  knows. 

Mr.  L(ine.  Upon  the  Trial  of  my  Lord  Rt'f- 
fel,  according  as  Mr.  Cornijh  defires  I  may  be  heard, 
it  is  with  refpeft  to  Colonel  Rutnfsfs  Evidence  ; 
Colonel  Riimfey  fays,  in  my  Lord  Rujfelh  Trial, 
he  did  not  hear  the  Declaration  read,  becaufe 
it  was  read  before  he  came  there. 

Mr.  North.  Were  you  prefent  at  my  Lord  Ruf- 
fel's  Trial .? 

Mr.  Lane.  No,  Sir. 

Mr.  Juft.  Levinz.  Sir,  that  fignifies  nothing. 
Mr.  Cornijfj.  That  is  a  very  material  thing,  my 
Lord, 

L.  C.  J.  Jones.  What  is?  it  is  no  proof  at  all. 
Mr.  CorniJJj.  Not  the  printed  Trial  ? 
L.C.J.Jjnes.  No. 
Mr.  Cornijh.    It  is  by  Authority. 
L.  C.  J.  Jones.  Any  body  that  was  prefent  may 
fwear  it. 

Mr.  CorniJIo.  My  Lord,  I  defire  I  may  have 
the  Minifter  of  the  Parifh,  Dr.  Calamy,  for  my 
conftancy  at  my  Parilh-Church,  and  receiving  the 
Sacrament,  according  to  the  Rites  of  the  Church 
of  England,  that  I  am,  to  all  appearance,  a  Per- 
fon  that  does  as  well  affeft  the  Government  as  any 
Man. 

L.  C  J.  Jones.  I  doubt  you  are  all  Appearance, 
Dr.  Calamy.  My  Knowledge  of  Mr.  Cornijh  hath 
been  fince  I  came  to  be  Minifter  of  the  Parifh, 
which  is  about  two  Years,  a  little  above  two  Years ; 
whenever  he  was  in  Town  he  did  ufe  to  come  to 
Church  as  conftantly  as  any  one,  and  come  with 
his  Family  to  Prayers,  and  did  come  to  the  Sa- 
crament, and  he  did  not  only  come  at  Eajler, 
to  fave  himfelf  from  a  Prefentment,  but  at  our 
monthly  Communion  •,  and  fince  I  have  been  Mi- 
nifter of  the  place,  I  have  often  converfed  with 
Vol.  IV. 
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him:  All  that  lean  fay,  is,  that  I  never  heard  him 
fay  a  difrefpedf  il  Word  of  the  Governmc:it. 

L.  C.  J.  Jones.  I  hope  he  took  you  to  be  a  Man 
of  another  Kidney. 

Dr.  Calamy.  I  marked  hi^-  words,  becaufe  of  the 
Charafter  I  had  heard  of  him. 

Mr.  Jt.  Gen.  Pray,  what  was  the  Charaftef 
he  had  before   thofe  two  Years? 

Dr.  Ca/ai?iy.  That  was,  what  was  publick. 

Mr.  Cornijh.  Jofeph  Reeve  Rfq^-, 

Mr.  Reeve.  My  Lord,  I  received  a  Subpoena, 
from  the  Prifoner  at  the  Bar,  yefterday.  1  have 
been  acquainted  with  him  about  fourteen  or  fif- 
teen years,  and  had  a  con fiderable  trade  with  him, 
and  fometimes  we  had  fome  Converflition,  and 
drank  a  Glafs  of  Wine  together  ;  I  thought  he  was 
always  very  Loyal,  and  drank  the  late  King's 
Health,  and  this  King's  Health,  and  all  the  Roy 
al  Family.     I  have  no  more  to  fay. 

Mr.  Cornijh.    Mr.  John  Cook. 

L.C.J.  Jones.  What  do  you  examine  this  Wit- 
nefs  to  ? 

Mr.  Cook.  My  Lord,  I  have  dealt  with  him  for 
thefe  twenty  Years  laft  paft,  I  always  found  him 
a  very  honeft  Man,  and  a  juft  Man,  and  very 
upright  in  his  dealing,  I  always  reckon'd  him  a 
very  honeft  juft  Man  :  I  have  dealt  with  him  for 
great  Sums,  and  always  knew  him  very  juft  and 
upright. 

L.  C.  J.  Jones.  Your  Obfervation  of  him,  as  to 
the  Government. 

Mr.  Ccok.  I  never  knew  any  thing  to  the  con- 
trary,  but  that  he  was  always  very  Loyal. 

Mr.  Cornijh.  Mr.  John  Knap. 

L.  C.  J.  Jones.  Mr.  CorniJIo,  it  is  not  impofli- 
ble  for  you  to  produce  Men  enough,  that  fliall 
fi^y,  they  know  nothing  againft  you,  concerning 
the  Government,  and  that  you  have  been  a  Loy- 
al Man,  fure  thofe  you  chufe,  will  fay  fo,  you 
have  chofen  them  -,  and,  perhaps,  if  it  were  the  Bu- 
finefs  of  the  King's  Counfel ,  they  could  do  con- 
trary :  you  are  not  accufed  touching  your  general 
Converfation,  but  concerning   a  particular  Fad:. 

Mr.  Cornijh.  It  is  improbable  I  fhould  be  a 
Perfonever  concern'din  thefe  matters;  if  you  con- 
fider,  you  find  Cornijh  mentioned  only  about  be- 
ing there. 

L.  C.  J.  Jones.  Does  not  Mr.  Rumfey  tell  you 
the  meaning  why? 

Mr.  Cornijh.  It  is  very  ftrange  a  Man  ftiould 
be  at  fuch  an  Hellifh  Meeting,  and  I  fee  him 
over  and  over  fo  many  times,  and  never  fpeak  of 
it  again. 

L.  C.  J.  Jones.  Mr.  CorniJJj,  do  not  you  know 
that  Goodenough  could  not  be  produced,  till  the 
Rebellion  in  the  IVeJl  ? 

Mr.  CorniJJj.  Is  it  probable  that  I  fhould  enter- 
tain any  Treafonable  Difcourfe  with  Mr.  Goodeno:'gb, 
when  I  had  fo  much  oppofed  him  in  coming  into 
the  Office  ? 

L.  C.  J.  Jones.  But  you  let  him  in. 

Mr.  Cormjh.  It  is  known  to  hundreds  in  this 
Town,  that  I  was  impofed  upon  by  an  unreafon- 
able  Man  ;  my  Innocency  is  as  great  as  any  Man's 
and  my  Virtue  fhould  be  confidered,  when  I  have 
been  under  thtfe  Impofitions:  I  have  been  Loyal 
and  Dutiful  to  my  Prince,  and  Faithful  to  the 
Government  in  all  refpefts ;  I  have  oppoled  all 
manner  of  Heats,  as  much  as  any  Man  whatlbe- 
ver ;  I  can  bring  hundreds  to  fhew,  that  where  I 
heard  Heats  I  allay'd  them,  and  it  is  ilrange  I 
fliould  be  fuch  a  Man  as  I  am  reprefented  here. 
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Mr.  Cornijh.  Mr.  William  Crouch. 


L.  C.  J.  Jones.  Have  you   done,   Sir  ? 

Mr.  Cormp.  My  Lord,  I  have  thus  much  fur- 
ther to  fay,  that  I  do  think  there  is  no  proba- 
bility that  I  could  be  at  this  Meeting-,  though  a 
man  fhould  have  a  care  how  he  takes  God's  Name 
in  vain,  I  have  faid  it,  and  I  do  in  the  prefence 
of  the  great  God  of  Heaven  declare  it,  I  was  ne- 
ver at  the  Debate  about  thefe  Affairs  -,  I  take 
the  great  God  to  Witnefs,  I  would  not  do  it  for 
a  whole  World,  if  I  were  not  innocent.  My 
Lord,  it  is  moft  improbable  what  Mr.  Riimje^ 
fays. 

L.  C.  J.  Jones.  It  is  a  probable  thing  that  Rum- 
fey  fliould  forfwear  himfelf,  it  is  a  probable  thing 
that  Goodenough  fhould  forfwear  himfelf,  who  have 
taken  the  great  God  to  witnefs  to  the  Truth 
of  what  they  fwear  againft  you  ;  but  it  is  im- 
probable  that  Mr.  Comifi  fhould  not  fpeak  the 

Truth.  ,        ^  .     J      -r 

Mr.  CorwJJj.  I  will  call  forne  other  Friends,  it 
your  Lordlhip  pleafe,  to  prove  my  Loyalty. 

Mr.  Knap.  I  ever  found  him  a  tair,  good  Pay- 
mafter. 

Mr.  At.  Gen.  He  calls  you  for  his  Loy:dty. 
Did  you  never  hear  him  fpeak  any  thing  againft 
the  Government  ? 

Mr.  Knap.  I  have  not  been  in  his  Company 
but  now  and  then. 

Mr.  Corniflo.  Did  you  ever  know  me  fpeak  any 
thing  againft  the  Government? 
Mr.  Knap.  No,  Sir. 

Z-.  C.  J.  Jones.  I  marvel  that  you  who  have  been 
an  Alderman  a  great  while,  don't  call  fome  of 
the  Aldermen  •,  you  have  call'd  Sir  William  'Tur- 
ner, a  very  worthy  Alderman ,  I  wonder  you 
don't  call  fome  others  of  your  Brethren,  that 
are  known  Perfons. 

Mr.  CorniJIj.  Mr.  Carleton. 
Mr.  Carleton.  I  have  been  acquainted  with  my 
Coufin  Cor;/?/'  ever  fince  the  Year  6i,  when,  be- 
ing a  Merchant,  trading  in  Clorh,  I  began  my 
acquaintance  with  him,  and  afterwards,  he  re- 
commended me  to  the  Party  I  married,  and  being 
Relations,  we  had  great  intimacy  together  ;  I  have 
been  fcveral  times  at  his  Houfe,  he  did  always 
affure  me  of  his  Loyalty:  I  have  told  him  what  I 
have  heard  People  lay  abroad,  but  he  did  afiure 
me  he  was  Loyal,  and  I  do  hope  the  very  fame 
of  him. 

L.  C.  J.  Jones.  But  you  remember  you  have 
heard  that  he  was  not  a  Perfon  of  fuch  eminent 
Loyalty. 

Mr.  Carleton.  That  was  upon  the  account,  my 
Lord,  of  his  being  in  with  Bethel ;  but  he  did  al- 
ways alfure  me  of  it. 

Mr.  Cornijh.  My  Lord,  I  hope  your  Lordfliip 
will  confider  v/aat  temper  the  Man  was  of  that  I 
was  to  be  with,  and  how  obftinate  he  was  ;  and  I 
hopt;  I  fhall  not   anfwer  for  his  Crimes. 

Mr.  Juft. —  Mr.  Cornijh,  why  did  you  qualify 
yourfelf  to  ferve  with  him  ?  for  you  were  not  at 
firft  qualified. 

Mr.  Cornijh.  I  had  been  travelling  up  and  down 
in  the  Country. 

Mr.  Jviil —  At  that  time  to  qualify  your  felf  to 
be  an  f'ifficer,  then  you  coulJ  lay  afide  all  your 
Scruples,  and  receive  the  Sicrunent. 
Mr.  Cornijh.  J'feph  Smart  Efq  ; 
Mr.  Sm,>l.  I  have  known  Mr.  Cornijh  above 
thefe  twenty  Years,  and  dealt  with  him  con- 
fiderably,  I  never  knew  him  but  a  very  fair 
Dealer. 


•  Mr.  Crouch.  I  have  had  acquaintance  a  great 
while  with  Mr.  Cnrnljh,  and  have  had  feveral  Deal- 
ings ;  I  found  him  a  very  honeft  Dealer,  and  a 
good  Pay-mafter. 

L.  C.  J.  Jones.  What  know  you  of  his  Loy- 
alty ? 

Mr.  Crouch.  For  his  Loyalty,  I  took  it  as  the 
Town  did,  though  I  never  knew  any  Difloyalty 
from  him. 

Mr.   Cornijh.  Mr.  James  JFeJl. 
L.  C.  y.  Jones.  Do  you  tliink  you   profit   your 
felf  with  this  Tcftimony? 

Mr.   C'-rn[f}o.  I  would  not  offend  you. 
L.  C.  J.  Jvies.    No,    no,     you    don't  offend,  I 
would  glaaly  hear  you,  if  there  were  any  thing 
pertinent  to  your  Defence. 

Mr.  Juft.  IVithins.  Mv.  CorniJI.:,  you  have  this 
Happinefs,  that  you  will  be  tried  by  your  FuUow- 
Citizens,  of  very  good  Quality  and  Underftand- 
ing,  I  muft  needs  tell  you. 

Mr.  O  rnij}j.  I  am  fatisfied  I  have  appeared  here 
with  all  the  Care  and  Caution  that  becomes  an 
honeft  Man  ;  I  havefpoke  nothing  but  what  I  have 
confider'd  as  I  have  been  in  prelence  of  the  great 
God  ;  I  never  was  at  any  Meeting,  nor  never 
heard  any  thing  of  this  fill  the  Trial  about  my 
Lord  Rujfel,  never  heard  one  Word. 

L.  C.  J.  Jones.    Gentlemen    of  the  Jury,     the 
Prifoner  at  the  Bar,  Mr.  Cornijh,  is  indided,  that 
knowing   that   there  was   an  Infurreftion  intended 
to  be  againft  the  late  King,  of  bleffed   Memory, 
he  did  promife   to  be  aiding   and  aiTifting  in  it ; 
this  is  the  Subftanceofthelndidtment.  There  have 
been  two  Witneffes  produced,    Mr.   Rumfey,  and 
Mr.  Goodenough :    Rumfey's  Teftimony    (lb  far  as 
I  am  able  to  remember,  after  fo  long  a  Difcourfe 
and  fo  much  time  that  hath   been   fpent)  was  to 
this  purpofe  ;    That  the   Duke  of  Monmouth,  the 
Lord  R-uJfel,  Fergufon,  and  others,    being  in   Mr. 
Shepparci'^Vio\i(&,  there  came  at  length  Mr,  Cornijh, 
and  excus'd  himfelf  for  coming  late,  and  fiid,  That 
he  was  to  depart  from  them  very  fpeedily,  becaufe 
he  was  to  go  to  attend  tlie  Bufinefs  (as  I  take  it) 
of  the  Charter,  where  the  Prefence  of  an  Alderman 
was  neceffary,  and  none  like  to  be  there  but  him- 
felf ;  That  Fergujon  pull'd  a  Paper  out  of  his  Bo- 
fom,  fo  fays  Mr.  Runijey,  and  upon  the  defire  of 
the  Company,    it  was   read  to  Mr.  CorniJJj,   and 
Sheppard  held  the   Candle  ;    there  were  thefe  two 
Points,  Rumfey  lays,  they  had   agreed   on  in  that 
Paper,  when   the  Rifing  fhould  be,    they   would 
declare  for  Liberty  of  Confcience,    and    for    the 
Reftitution  of  thofe  Lands,    Bifliops  Lands,    and 
King's  Lands,  to  thofe  Perfons  from  whom  they 
had  been  taken  after    the    King's    Reftauration. 
This  Paper  being   read  to  Mr.  Cornifo,    he  faid. 
He  did  like  it  very  well,  (thefe  were  the  very  words 
of  Riimjey)   and   with  that   poor   Intereft   that  he 
had  in  the  World,  he  would  join  in  the  Affiftance 
of  them,  for  thole  Ends  and  Purpofes    that   were 
mentioned  in  that  Declaration.     Then  comes  Good- 
enough,  and  lie  tells  you,  that  he  came  to  him  in 
his  Parlour,  when  he  was  Sheriff,  fiid.  Now  there 
was  no  Safety,    no   D.-tcnce  at  all    by  Law,  all 
was  gone,  there  muft  be  iome  other  Courfe  taken, 
for  the  Law  would  not  fufficiendy  protett  them : 
Why,    fays    Mr.  Cornijh,     1  marvel   they  are  fo 
Qow   in  the  City,  when  they  are  fo  ready  in  the 
Country.    Ay,   but  fays  Goodenough  again  to  him, 
there  hath  been  fomcthing  done  in   tiie  City  ;  this 
was  after  the   time  tliat  the  City   had   been   put 
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into    feveral  Divifions.     I   don't  fee  there  is  any 
Teftimony  from  Mr.  Goodemugh,  that  Mr.  Cornijh 
knew  any  thing  of  that;  but  fays  he,  there  is  fome- 
thing  done  iiere,  the  Tower  is  to  be   feiz'd,   there 
is  the  Magazine,  and  that  is  to  be  feiz'd   upon, 
and  then  we  fhali  be  able  to  do  fomething :  fays 
he,  I  will  do  what  good  I  can,  or  fays   he,   what 
I  can  •,  he  is  not  confident  whether  of  thefe  Exprefli- 
ons  he  did  ufe,  I  will  do  what  good  I  can,  or  I  will 
do  what  I  can.   Afterwards  he  meets  Mr.  Cornijh  up- 
on the  Exchange :  here,  I  confefs,  it  is  not  fo  exprefly 
to  be  applied  to  this  Purpofe,  that  it  doth  faften 
dire6tly  upon  the  point  in  the  Indidlmenr  ;  but  fays 
he,  How  do  Affairs  go?    How  do  our   Affairs 
go .''    fays  he,    very  well :  This   is  the  Teftimony 
given  againft  him.     If  this  be  true,  notwithftand- 
ino-  Mr.  Cornijh'^  Proteftations  of  his   Innocency, 
fure  there  is  nothing  doth  more  plainly  prove  this 
Indidtment,    than  this  Teftimony.    He  fays  it  is 
improbable ,   very   improbable  that  I  in  my  Cir- 
cumftances,  that  I  ftiould  fay  fo  ;  it  is  improbable, 
becaufe  Mr.  Rumfey   had  Acquaintance  with  me 
for  fourteen  Years  together,  that  I  have  dealt  with 
him  for  vaft  Sums,  and  that  I  ftiould  fay  it  inshis 
prefence  never  but  once  ;    and   that  Rumfey  does 
fay.  He  never  heard  him  fpeak  any  thing  to  that 
purpofe,    but  that  one  time  ;  and  therefore    it  is 
mighty  improbable  I  ftiould  fay  fo.    But  what  is 
the  Reafon,  fays  he,  that  this  was  not  difcover'd 
before  ?  To  this  Rumfey  gives  a  pofitive  Anfwer, 
Truly  fays  he,  Mr.  Cornijh.,  I  had  more  Compaf- 
fion  for  you,  than  for  my  felf,  I  have  fuffer'd  for 
it,  you    have  not  fuffer'd  for  my  filence.     Then 
Goodenongh  ought  not  to  be  allowed  to  be  a  com- 
petent Witnefs,  becaufe  when  Mr.  Cornijh  diadi  Bethel 
were  cliolen  Sheriffs  of  the  City,  Mr.  CorniJJj  was 
much  againft  receiving  Goodenough  to  be  his  De- 
puty, and  Goodemugh  muft  fay  all  this  malicioufly 
againft  him,  becaufe  he  fo  much  oppofed  his  being 
Under-Sheriff  to  him  and  Bethel,    He  hath  pro- 
duced feveral  Witneffes  to  that  Purpofe,  and  they 
fay   there   was  fome  reluftancy  in  him  to  the  re- 
ceiving Goodenough  to  be  his  Under-Sheriff;  but  it 
is  plain    and    clear  to   you   all.    Gentlemen,   and 
every  body  in  the  City  knows  that  Goodenough  was 
his  Under-Sheriff,  and  how  well    he  ferv'd  him, 
and  to  what  purpofes,  I  believe  many  of  you  very 
well  know.     Another    Improbability  is,  that  he 
ftiould  admit  Goodenoiigh  to  come  into  his  Parlour 
alone,  a  Man  that  he  had  fo  much  difpleas'd  ;  but 
if  fo  be  he  was   once  againft  him,  he  did  after- 
wards take  him  not  only  to  be  his  Under-Sheriff, 
but  employ'd  him  to  be  his  Attorney,  and  then 
he  might  very    well  admit  him  into  his  Parlour 
alone,    to  difcourfe   of  his  Bufmefs  as  an  Attor- 
ney,   and  this  might    fall    in    among   other  Dif- 
courfe.   Gentlemen,    there  are  feveral  other  Wit- 
neffes   produced  concerning   the  Honefty    of  his 
Dealing,    and   the  Honefty   of  his  Converfation, 
that  they  have  nothing  at  all  to  fay  againft ;  but 
Gentlemen  in   a  popular   City,  where  he  is,  and 
hath  been  fo  well  known,  it  is  a  very  eafy  mat- 
ter to  bring  millions  of  Men    to  give    the  very 
fame  Teftimony,  and  certainly  he  will  bring  none, 
having  the  choice  of  them,  but  fuch  as  ftiall  fpeak 
in  his  Favour  i  but  he  fpeaks  in  the  Prefence  of 
God,  he  fpeaks  from   the   bottom  of  his  Heart, 
that  he  never  had  any  fuch  didoyal  Thought  en- 
ter'd  into  his  Mind.     Gentlemen,   hath  no  body 
any  Senfe  of  the  Prefence  of  God  but  Mr.  CorniJ}:)  ? 
Hath  not  Rumfey  call'd  God   to  be  a  Witnefs  to 
his  Oath?    and  Goodenough  hath  done  the  like? 
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Why  is  it  malicioufly  againft  the  Life  of  Mr- 
Cornijh  ?  for  I  don't  know  he  does,  in  the  leaft, 
objeft  any  thing  againft  Rumfey,  that  there  was 
ever  any  Difpleafure  between  them  two:  Why 
ftiould  he  deliver  this  Teftimony,  if  it  were  not  the 
Teftimony  of  his  Heart  ?  and  that  which  he  fays 
himfelf,  he  had  too  long  concealed  out  of  the 
Compaffion  he  had  for  him.  Gentlemen,  if  a 
great  many  Proteftations  and  Afleverations  ftiould 
make  a  Man  as  innocent  as  confident,  no  Man 
ftiould  die  by  the  Sentence  of  the  Law  -,  ir  is  an 
eafy  matter  for  any  Man  to  take  up  the  fame 
Affurance  and  Confidence  that  he  hath  done :  And 
for  his  being  fuch  a  Church-man,  as  he  now  pre- 
tends himfelf  to  be,  for  that  is  one  thing  by  which 
he  would  argue  the  Improbability  of  the  thing, 
and  he  would  have  you  believe  very  much  of  his 
Loyalty  from  it  ;  Gentlemen,  all  the  Evidence 
he  hath  given,  is  but  of  two  Years  ftanding, 
and  fince  the  Trial  of  my  Lord  Rujfel:  and  fuch 
a  Man  as  he,  and  many  Men  that  were  confcious 
to  themfelves  of  their  Guilt,  did  think  it  very  fit 
to  purge  themfelves  that  way,  to  gain  themfelves 
a  good  Opinion  that  they  were  loyal  to  the  Go- 
vernment. But  it  is  not  deny'd  by  Mr.  Cornijh.^ 
that  before  that  time  he  did  not  frequent  the  Church, 
nor  receive  the  Sacrament. 

Mr.  Cornijh.  Thefe  feven  Years,  my  Lord. 

L.  C.  J.  Jones.  Who  did  fay  fo?  Sure  no  body 
faid  fo  yet.  I  repeat  the  Evidence  truly,  all 
you  faid  of  that  was  out  of  the  mouth  of  Dr, 
Calamy. 

_  Mr.  Cornijh.  Dr,  Calamy  came  in  but  lately,  and 
his  Predeceflbr  Dr.  JVhitchcet  is  dead. 

Mr.  Juft.  IVithins.  Sir,  you  were  not  qualified 
for  your  Office  if  you  had  not  took  the  Sacra- 
ment. 

L.  C.  y.  yofies.  You  did  lay  afide  all  your  Scru- 
ples to  qualify  your  felf  to  be  Sheriff  by  re- 
ceiving the  Sacrament,  which  othenvl/c  you  could 
not  have  been.  Others  that  have  fpoken  of  your 
Converfirion  likewife  fay,  that  the  Report  was 
abroad,  that  you  were  not  fo  loyal  and  firm  to 
the  Government  as  you  ought  to  have  been.  Gen- 
tlemen, you  have  heard  the  Evidence ;  I  have 
done  my  endeavour  to  repeat  it  faithfully :  if  you 
believe  that  he  did  promife  to  aid  or  join,  or 
agree  with  that  Rebellion  or  Infurredtion,  then 
you  ought  to  find  him  guilty  of  this  Indiftment. 

Mr.  Cornijh,  I  am  as  innocent  as  any  mortal 
Man. 

Then  the  Jury  withdrew,  and  after  a  conf.de- 
rable  time  return'd. 

Mr.  Cornifh.  My  Lord,  I  hope  I  may  have 
one  Word. 

Mr.  Juft.  Withijis.  No,  not  till  your  Verdifl:. 

Mr.  Bar.  Gregory.  No,  no,  Mr.  Cornijh,  we 
can't. 

Mr.  Cornijh.  I  had  a  Witnefs  more  that  was 
very  material,  but  I  would  not  offend  your  Lord- 
fhip:  Mr.  Rumfey  faid  Mr.  She^pard  held  the 
Candle. 

Mr.  Juft.  Withins.  Why  did  not  you  call  him  ? 
You  called  a  great  many  impertinent  Wimefles. 

Mr.  Cornijh.  I  was  not  come  to  him,  I  would 
have  call'd  them  in  Order. 

Mr.  Bar.  Gregory.  Why  did  not  you  produce 
him  then? 

Mr.  Cornijh.  Becaufe  your  Lordfhip  feemed  to 
be  angry. 

Mr.  Bar.  Gregory.  No,  not  at  all. 

%  2  Mr. 
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Mr.  Corni/h.  1  di^l  forbear  purely  upon  that  ac- 
count. I  pray,  my  Lord,  let  him  be  call'd. 

Mr.  Bar,  Gregory.  Here  were  eight  Judges  and 
my  Lord  Chief  Juftice,  and  now  here  is  only 
two :  Do  you  think  we  will  defer  things  of  this 
nature  ?  It  is  never  aflced.  Apply  your  felf  to 
the  Judges :  It  is  a  ftrange  thing. 

Mr.  Juft.  Withins.  This  is  only  to  delay  time. 

Mr.  Bar.  Gregory.  If  he  does  fo,  the  Jury  muft 
go  out  again. 

Mr.  Juft.  JVnblns.  After  the  Jury  hath  been 
out  an  Hour,  we  muft  have  new  Allegations, 

Mr.  Cornijh.  I  was  tender  of  offending. 

Mr.  Juft.  IVithins.  That  is  a  Refleftion  upon 
the  Court  ;  under  favour,  Mr.  Corni/h.,  I  told  you 
my  felf  over  and  over  to  call  your  Witnefles. 

Clerk.  Elizabeth  Gaunt.,  hold  up  thy  Hand. 

Mrs.  Gaunt.  My  Lord,  I  beieech  you,  hear 
me,  you  won't  take  advantage  I  hope  of  me. 

Mr.  Juft.  Withins.  I  declare  my  Opinion  freely, 
it  ought  not  to  be  done. 

Recorder.  I  think,  ftie  ought  to  have  it  as  well 
as  t'other. 

Mr.  Bar.  Gregor^j.,  You  call  never  a  Witnefs. 

Mrs.  Gaunt.  No,  Sir,  I  could  not  tell,  I  have 
fome   to  call. 

Mr.  Juft.  Withins.  I  am  of  that  Opinion  you 
ought  to  take  the  Verdift. 

The  Judges  came  again  upon  the  Bench,  and  the 
Jury  found  Mrs.  Gaunt  guilty. 

L.  C.  y.  ^ones.  Is  Rumfey  come  in  ? 

Captain  Richardfon.  I  have  fent  for  him,  he  will 
be  here  prefently. 

Mr.  Cornijh.  My  Lord,  I  muft  pray  your  Lord- 
Ihip,  to  confider  my  Tendernefs  in  offending  you, 
which  made  me  omit  calling  Mr.  Sbeppard ;  I  had 
him  in  my  Paper,  he  is  in  my  Paper. 

L.C.J.  Jones.  Don't  you  begin  your  Preface 
fomething  untowardJy,  as  though  the  Court  would 
not  do  you  all  the  Kindnefs  poffible  ;  half  a  dozen 
times  you  were  admonifti'd  to  call  for  pertinent 
Witnefles.  You  did  call,  I  am  fure,  a  great  many 
impertinent  Witneffes.  Had  you  Mr.  Sheppard's 
Name    in  your  Paper? 

Mr.  CorniJIo.  Yes  my  Lord,  but  I  was  tender 
of  offending ;  pray  my  Lord,  be  pleafed  to  re- 
member Mr.  Rumjefs  Evidence. 

L.C.J.  Jones.  Is  Mr.  Rumfey  here?  Sir,  pray 
hold  your  tongue. 

Mr.  At.  Gen.  I  would  acquaint  you,  my  Lord, 
I  fent  a  Subpoena  for  Mr.  Sheppard.,  but  could  not 
find  him,  but  I  underftand  that  Mr.  Cornifi'^  Son 
was  with  him  yefterday,  and  he  has  abfconded  ; 
this  I  will  give  an  account  of  upon  Oath :  This 
my  Lord,  is  a  dangerous  PraiSVice  after  Examina- 
tion, and  after  the  Jury  is   withdrawn. 

Mr.  CorniJJj.  I  pray  do  not  aggravate  the  matter. 

Mr.  At.  Gen.  I  muft  do  my  Duty  for  the  King. 

Mr.  Corni/h.  My  Son  went  to  him,  and  found 
him  at  Church. 

Mr.  Al  Gen.  Now  Mr.  Atterbury  is  gone.  I 
defire  you  ftiould  have  all  your  right,  but  not 
have  Tricks  put  upon  the  King's  Evidence. 

Mr.  Cornijh.  His  Evidence  was,  Mr.  Sheppard's 
holding  tiie  Candle. 

Mr.  Juft.  Levinz.  For  God's  fake,  could  you 
examine  fo  many  to  your  Reputation,  and  forget 
an  Evidence  that  was  material?  but  I  muft  til 
you,    if  you  will  bring  Mr.  Sheppard  to   be  exa- 
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mined,  fure  it  is  requifite,  that  the  Witnefs  that 
fvvears  what  you  did  there,  fhould  be  face  to  face 
with  himi  therefore  Mr.  Rumfey  fhould  be  here 
certainly. 

Mr.  Juft.  IFithins.  It  is  fit  to  have  Atterbury 
here,  to  enquire  if  he  did  abfcond  ;  if  Mr.  Cor- 
niJJ/s  Son  was  with  him,  and  he  abfconded  upon 
that  account,  it  is  very  material.  This  is  a  meer 
Trick   put  upon  the  King's  Evidence. 

L.  C.  Baron.  Mr.  Corni/h,  if  you  intend  to  pro- 
duce Mr.  Sheppard  for  that,  to  contradift  Rum- 
fey's  Teftimony,  I  wonder  that  you  fhould  mifs 
him,  without  you  have  had  fome  notice  fince. 

Mr.  Corni/h.  My  Lord,  I  was  not  come  to 
him :  my  Lord,  though  I  have  fuch  a  vile  Charge, 
I  am   perfedlly  innocent. 

Mr.  Juft  Withins.  Now  you  may  fee  what  we 
have  got. 

Mr.  Corni/Ij.  I  befeech  you,  my  Lord,  confider 
me,  it  is  as  improbable  a  thing  as  any  in  the 
world. 

L.  C.  J.  Jones.  This  is  running  over  the  fame 
thing  twenty  times.     Where  is  Sheppard? 

Mr.  Corni/h.  He  was  here  within  this  quarter 
of  an  Hour. 

Mr,  Juft.  Withins.  Mr.  Cornifli,  is  this  fairly 
done,  when  you  faid  he  was  upon  the  fpot  ? 

Mr.  At.  Gen.  He  was  fubpoena'd  by  you,  he 
would  not  be  found  to  be  fubpoena'd  by  the 
King. 

Mr.  Juft.  Levinz.  To  make  the  Court  come 
down,  and  then  to  have  no  notice  of  the  Perfon 
at  all ;  fure  you  may  give  the  Court  leave  to 
take  notice,  that  they  are  not  civilly  dealt  with. 
L.  C.  J.  Jones.  Who  told  you  he  was  here? 
Mr.  Cornifh.  This  Gentleman  fays,  he  faw  him. 
Pray,  my  L,ord,  don't  be  offended. 

L.  C.  J.  Jones.  I  never  faw  fuch  a  thing,  the 
time  was,  you  and  your  Partner  would  not  have 
allowed  it. 

Mr.  At.  Gen.  If  he  comes,  I  will  give  him  his 
Oath. 

Mr.  Cornifh.  My  Lord,  here  is  Major  Richard- 
fon can  bear  witnefs,  I  faid  I  muft  fubposna 
Mr.  Sheppard ;  I  named  him  before  Major  Ri- 
chardfon again  and  again,  and  faid,  I  muft  not 
omit  him. 

Mr.  Juft.  Levinz.  Sir,  I  tell  you  what ;  you  han't 
fhewed  fo  little  fkill  to-day  here,  but  that  you  could 
maintain  fo  long  a  Difcourfe  with  Mr.  Rutnfey  as  you 
were  allow'd  to  do,  and  fhould  not  offer  to  call 
Sheppard  to  contradid  him;  you  dwelt  half  an  hour 
upon  it. 

Mr.  Bar.  Gregory.  And  relied  only  upon  the  Im- 
probability of  the  thing. 

Mr.  Rumfey.  There  is  another  Gentleman  in  the 
Tower,  the  late  Lord  Grey,  that  was  in  company 
when  the  Declaration  was  read, 

Mr.  Bar.  Gregory.  Have  you  been  in  company  at 
Sheppard's  ? 

Mr.  Corni/h.  I  have  been  at  Sheppard's  very  often. 
Pray,  my  Lords,  don't  be  offended,  my  Life  will 
do  you  no  good,  I  don't  know  but  here  is  a  Gentle- 
man that  hath  been  in  my  Company  forty  tim_es  over 
fince  that  Bufinefs. 

Mr.  Rum/ey.  Pardon  me,  Mr.Corni/h,  not  above 
three  times  fince,  and  then  there  was  other  Com- 
pany. 

Mr.  Juft.  Withins.  Ir  is  impoffible  for  any,  but 
thofe  that  were  Complices  with  you,  to  give  fuch 
Evidence;  and,  becaufe  they  were  your  Complices, 
now  you  won't  believe  them. 

L.  C.  J. 
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L.C.J.  Jones.  Are  you  fubpoena'd  by  Mr.Cor- 

fiij^  ? 

Mr.Sbeppard.  I  have  a  fubpoena  from  the  King. 

L.Cy.  Jones.  But  were  you  fubpoena'd  by  Mr, 
Cornijh  ? 

Mr.  Sheppard.  Yes. 

Mr.  At.  Gen.  When  ? 

.Mr.  Sheppard.  Laft  Night ;  this  Morning  I  was 
not  at  home. 

Mr.  Jt.  Gen.  Was  Mr.  Comic's  Son  with  you 
yefterday  in  the  Afternoon? 

Mr.  Sheppard.  Yes,  Sir. 

Mr.  At.  Gen.  And  what  Difcourfe  had  you  with 
his  Son  ? 

Mr.  Sheppard.  He  was  very  preffing  and  urgent 
with  me  to  be  here  to-day,  and  I  told  him,  I  could 
not  tell  whether  I  could  or  not. 

Mr.  At.  Gen.  Is  there  any  Account  between  you 
and  Mr,  Cornijh  ? 

Mr.  Sheppard.  Yes,  Sir. 

Mr.  At.  Gen.  To  what  Sum  ? 

Mr.  Sheppard.  We  were  always  Trading. 

Mr.  At.  Gen.  That  is  very  true,  you  were  Tra- 
ding  To  what  Value.? 

Mr.  Sheppard.  About  one  or  two  Hundred  Pounds. 

Mr.  At.  Gen.  Who  is  Debtor  ? 

Mr.  Sheppard.  I  am  Debtor. 

Mr.  SoL  Gen.  Mr.  Sheppard,  fince  when  did  you 
contraft  that  Debt  ? 

Mr.  Sheppard.  Since  when.  Sir  ? 

Mr.  Sol.  Gen.  Ay. 

Mr.  Sheppard.  I  believe  it  was  fome  fix  or  eight 
Months  ago. 

Mr.  Sol.  Gen.  For  what  was  it  ?  Upon  what  Ac- 
count ? 

Mr.  Sheppard.  For  Cloth,  Sir  ? 

Mr.  Sol.  Gen.  Was  there  no  Money  lent  ^ 

Mr.  Sheppard.  Money  lent  me  ? 

Mr.  Sol.  Gen.  Ay,  Sir. 

Mr.  Sheppard.  No,  Sir. 

L.  C.  y.  yones.  Is  the  Debt  due  to  Mr.  Cornijh  ? 

Mr.  Sheppard.  My  Lord,  the  Debt  is  due  to  him. 

L.  C.  J.  Jones.  Or  fome  body  for  whom  he  is  a 
Fador? 

Mr.  Sheppard.  I  am  indebted  to  Mr,  Cornijh,  for 
whom  it  is  I  can't  tell. 

Mr.  Sol.  Gen.  Did  you/ieave  Word,  whither  you 
went,  when  you  went  out  yefterday  ? 

Mr.  Sheppard.  No,  Sir. 

Mr.  Sol.  Gen.  Which  fubpoena  was  ferved  firft 
upon  you? 

Mr.  Sheppard.  Mr.  CorniJ/j's  yefterday. 

Mr.  Sol.  Gen.  What  time  was  it  ferved  upon  you? 

Mr.  Sheppard.  Prefently  afterl  came  out  of  Church 
in  the  Afternoon,  Sir. 

L.  C  y.  Jones.  What  have  you  to  fay  ? 

Mr.  CorniJJj.  My  Lord,  Mr.  Rumfey  was  pleafed 
to  give  in  his  Evidence,  that  I  had  been  at  a  Con- 
fult  or  Meeting  at  Mr.  Sheppard's  Houfe,  where 
Mr.  Fergufon  fliould  pluck  out  a  Declaration  out  of 
liis  Bofom,  and  Ihould  read  it  by  the  Candle,  and 
Mr.  Sheppard  fhould  hold  the  Candle  to  him  while 
he  read  it. 

L.  C.  y.  yones.  Do  you  remember  Mr.  Cornijh  was 
ever  at  your  Houfe  ? 

Mr.  Sheppard.  At  one  of  thofe  Meetings  that  was 
at  my  Houfe,  Mr.  Cornijh  came  into  the  Houfe  to 
/peak  a  few  Words  with  the  Duke  of  Monmouth,  or 
fome  other,  I  can't  be  pofitive  in  that,  it  is  fo  many 
Years  ago,  and  did  not  ftay  half  a  quarter  of  an 
Hour  in  the  Houfe  •,  I  came  up  ftairs,  and  went 
out  with  him,  and  there  was  not  one  Word  read, 
and  no  Paper  feen  while  he  was  there. 
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Mr.  Juft.  Levinz.  Was  Mr.  Cornijh  in  the  Room 
with  tlie  Duke  of  Monmouth  and  thofe  others  ? 

Mr.  SoL  Gen.  Mr.  Sheppard,  do  you  remember 
that  the  late  Duke  of  Monmouth,  tlic  Lord  RuJJel, 
the  Lord  Grey,  and  Sir  nomas  Armjlrong  were  there 
together,  and  the  Declaration  read? 

Mr.  Sheppard.  I  remember  there  was  a  Decla- 
ration read,  Fergufon  pull'd  out  a  DecLrution  out 
of  his  Shoe,  he  pull'd  off  his  Shoe,  and  pull'd  it  out 
there. 

Mr,  Sol.  Gen.  Do  you  remember  Mr,  Cornijh  was 
by,  any  time  that  Night? 

Mr.  Sheppard.  Truly  I  can't  fay  whether  it  was 
that  Night  when  the  Paper  was  read,  but  I  do  po- 
fitively  fay,  that  there  was  no  Paper  read,  for  he 
was  not  looked  upon  to  be  of  the  Company :  Mr. 
Fergufon  told  me  pofitively,  there  is  the  Duke  of 
Monmouth,  my  Lord  Grey,  my  Lord  Rujfel,  Sir 
'Thomas  Armjlrong,  Col.  Rumfey,  my  felf,  and  you. 
Mr.  Sol.  Gen.  Who  did  Mr.  CorniJJj  come  to  fpeak 
with,  when  he  came  to  your  Houfe? 

Mr.  Sheppard.  Truly  I  don't  know  whether  it  was 
with  the  Duke  of  Monmouth. 

Mr,  Sol.  Gen.  How  came  Mr.  Cornijh  to  know  the 
Duke  of  Monmouth  was  there  ? 

Mr.  Sheppard.  Truly  my  Memory  will  not  call  it. 
Mr.  Sol.  Gen.    Did  his  Coach  ftand  publickly  at 
your  Door  ? 

Mr.  Sheppard.  Whofe  Coach  ? 
Mr.  Sol.  Gen.  The  late  Duke  of  Monmouth''^. 
Mr.  Sheppard.    No,  Sir,  they  all  came  private, 
there  was  no  Coaches  at  the  Door  as  I  faw,   I  let 
none  of  them  in. 

Mr.  Sol.  Gen.  Was  Mr.  CorniJJj  but  once  there, 
when  the  Duke  of  Monmouth  was  there  ? 
Mr.  Sheppard.  But  once. 

Mr.  Sol.  Gen.  Did  he  call  the  Duke  of  Monmouth 
out  to  him  ? 

Mr.  Juft.  Street.  How  came  you  to  carry  him  up 
to  the  Duke  of  Monmouth,  if  he  were  none  of  the 
Company  ? 

Mr.  Sheppard.  Mr.  Cornijh  did  go  up  into  the 
Room  and  fpake  to  the  Duke  of  Monmouth,  or  fome 
other  Perfon,  but  I  think  the  Duke  of  Monmouth. 

Mr.  Sol.  Gen.  Do  you  remember  he  was  there  in 
Company,  when  Col. i^^wj/^):  was  there? 
Mr.  Sheppard.  No,  I  can't  remember  that. 
Mr.  Rumfey.  My  Lord,  when  I  came  to  Mr. 
Sheppard's  Houfe,  Mr.  Sheppard  came  down  and 
fetch'd  me  up,  and  I  deliver'd  my  Meflage  I  had  to 
the  Duke  of  Monmouth,  and  to  the  Company,  and 
indeed  I  was  not  a  quarter  of  an  Hour  there,  I  be- 
lieve •,  but  by  that  time  I  had  fpoke  my  Words,  fome- 
body  knock'd  at  the  Door,  and  Mr.  Sheppard  went 
down,  and  immediately  brought  up  Mr.  Cornijh 
into  the  Room,  without  afking  a  Queftion  of  any 
body :  and  when  he  was  come  into  the  Room,  Mr. 
Cornijh  faid,  he  could  not  come  fooner,  becaufe  he 
had  Bufinefs  -,  and  could  not  ftay,  becaufe  there  was 
a  Committee  for  the  Management  of  the  Charter, 
to  meet  that  Night,  and  there  was  a  NecefTity  of  his 
being  there,  becaufe  there  was  never  another  Al- 
derman in  Town,  and  there  muft  be  an  Alderman 
there. 

Mr.  At.  Gen.  Mr.  Sheppard,  do  you  remember 
any  thing  of  that  ? 

Mr.  Sheppard.  No,  Sir,  I  do  not  remember  it, 
I'll  affure  you, 

Mr.  Sol.  Gen.  Did  you  let  him  in  at  the  Door? 
Mr.  Sheppard.  No,  Sir,  I  had  word  brought  me 
up  ftairs,  that  Alderman  Cornijh  was  below  ;  and  I 
went  down,  and  brought  him  uo. 

Mr. 
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Did  you  aflc  for  Mr.  Cornijh  to 


Mr.  Sol  Gen. 
come  up  ? 

Mr.  Sbeppard,  I  don't  remember  I  did :  When 
Mr.  Cornijh  was  there,  there  was  not  above  three 
Perfons. 

Mr.  Sol.  Gen.  Who  were  they  ? 
Mr.  Sbeppard.  There  was  the  Duke  o^  Monmouth, 
and  there  was  Mr.  Fergufon,    and  truly  I  can't  tell 
whether  t'other  was  my  Lord  Rujfel  or  my  Lord 
Grey. 

Mr.  Juft.  Levinz,  You  acknowledge  now.  Sir, 
you  did  carry  the  Prifoner  up  to  the  Duke  of  Mon- 
mouth and  thofe  Perfons :  Did  you  ufe  to  carry  all 
Perfons  up  there  .-• 

L.  C.  J.  Jones.  There  was  a  Cabal  of  Rebels  met 
together,  and  you  go  and  bring  up  this  Man  to 
them,  without  any  leave  or  licence  from  them  ; 
which  is  incredible  certainly,  unlefs  you  knew  him 
to  be  one  of  the  Company,  and  equally  engaged 
with  them. 

Mv.  Sol.  Gen.  Mr.  Sbeppard,  you  fiy,  when  Mr. 
Cornijh  came  up,  there  was  not  half  the  Company 
there.  Had  they  been  there,  or  were  not  they  yet 
come  ? 

Mr.  Juft.  IVithins.  Look  you,  Sir,  it  is  marvellous 
how  Mr.  Cornijh,  if  he  were  none  of  the  Parties, 
fhould  have  notice  that  the  Duke  of  Monmouth  was 
there,  who  came  in  privately  at  the  Back-Door,  and 
came  to  fpeak  with  him  there. 

Mr.  Sbeppard.  My  Lord,  I  have  no  Back-Door. 
Mr.  Juft.  Withins.  He  came  in  privately. 
Mr.  Juft.  Levinz.  Mr.  Sbeppard,  I  think  1  heard 
you  fay,  they  came  privately  without  their  Coaches. 
Mr.  Sbeppard.  Yes,  Sir,  they  had  no  Coaches. 
Mr.  Juft.  Lfvinz.   They  came  privately,  I  fup- 
pofe,  that  no  body  fhould  know  they  were  there. 
Mr.  Sbeppard.  I  fuppofe  fo.  Sir. 
Mr.  Juft.  Levinz.    Why  then  did  you  carry  Mr. 
Cornijh  up  ?   If  you  were  below  in  the  Houfe,  he 
might  come  about  your  own  Bufinefs ;    but  to  be 
carried  into  the  Chamber  where  they  were,  looks  as 
if  it  Were  about  their  Bufinefs. 

Mr.  CorniJJo.  I  never  heard  any  thing  of  the  Bufi- 
nefs, my  Lord. 

Mr.  At.  Gen.  So  far.  Gentlemen,  you  remember 
he  confirms  what  Mr.  Rujnfey  fays ;  that  Gentle- 
man denied  he  was  there  with  the  Duke  of  Mon- 
mouth. 

Mr.  Cornijh.  Pray  Mr.  Attorney  don't  ftrain,  I 
have  Dealings  with  Mr.  Sbeppard,  and  have  often 
been  there,  but  never  at  any  Meeting. 

Mr.  At.  Gen.  He  fays,  you  ipake  with  the  Duke 
of  Monmouth. 

Mr.  Cornijh.  I  never  faw  the  Declaration,  he  de- 
clares it. 

L.  C.  J.  Jones.  Had  you  any  Dealings  upon  ac- 
count with  the  Duke  of  Monmouth  ? 
Mr.  ComiJIj.  Never  for  a  Farthing. 
Mr.  Juft.  Withins.    What  Bufinefs  had  you  with 
him  then? 

Mr.  Cornifli.    I  don't  know  but  I  might  enquire 
for  him  in  other  places. 
L.  C.  J.  Jones.  Your  own  Witnefs  carried  you  up. 


Mr.  Cornijh.    My  Lord,  if  he  did,  I  did  not  ftay  ;    Man  ever  had 


L.  €■  J.  Jones.  And  yet  you  could  bring  him  up 
among  them. 

Mr.  Sbeppard.  My  Lord,  I  declare  I  never  fpake 
any  thing  to  him  in  my  Life  about  the  Bufinefs,  nor 
never  in  any  Company. 

Mr.  Juft.  Withins.  It  is  plain,  Mr.  Rimjey  fays 
he  was  the  Man  that  brought  you  up :  How  ftiould 
Mr.  Rumfey  know  that  ? 

Mr.  At.  Gen.  Mr.  Sbeppard,  I  will  afk  you  this 
Queftion :  Had  you  order  from  that  Company  not 
to  bring  up  any  Perfon.''  Do  you  remember  you 
fwore  fo  at  a  former  Trial  ? 

Mr.  Sbeppard.  I  remember  when  I  was  there, 
they  defined  I  would  let  none  of  my  Servants  up, 
and  that  I  would  go  down  and  fetch  up  what  they 
wanted,  and  I  fetch'd  up  Wine  and  what  they 
wanted. 

Mr.  Sol.  Gen.  Mr.  Sbeppard,  why  were  none  of 
your  Servants  to  come  up  ? 

Mr.  Sbeppard.  Becaufe  they  were  in  private.  Sir. 
Mr.  Sol.  Gen.  Were  Strangers  to  come  up  there- 
fore ? 

Mr.  Sbeppard.  It  is  fo  long  ago,  I  cannot  re- 
member. 

Mr.  Juft.  Levinz.  They  came  privately,  without 
Coaches,  becaufe  none  fhould  know  they  were  there, 
and  you  carry  Mr.  Cornifh  up  to  them. 

Mr.  Cornijh.    I  think  this  Witnefs  is  confronted. 
L.  C.  y.  Jones.  Hold  your  tongue,  Sir,  he  hath 
not  done  yet. 

Mr.  Rumjey.  My  Lord,  as  foon  as  Mr.  Cornijh 
had  made  his  excufe  for  his  not  coming  fooner,  and 
that  he  could  not  ftay,  I  could  not  make  that,  and 
Mr.  Cornijh  can't  fay  I  would  do  any  thing  mali- 
cioufly  or  fpitefully  againft  him ;  my  Lord,  as  foon 
as  he  had  done,  all  the  Company  went  about  him, 
and  fomebody  did  tell  him.  They  would  tell  him 
what  they  had  done :  they  told  him  the  Declara- 
tion had  been  read  ;  that  Mr.  Fergujon  had  prepa- 
red it,  and  they  laid.  Look  you,  M.r.Cor:r.Jh,  you 
fhall  hear  it  read  ;  and  with  that,  this  Gentleman, 
though  he  denies  it,  did  take  the  Cr.ndle,  and  held 
it:  they  did  not  come  to  the  Table,  but  the  Com- 
pany ftood  round  while  Mr.  Fergujon  pull'd  it  out 
of  his  Bofom. 

Mr.  Juft.  Withins.  Mr.  Sbeppard^  you  are  very 
forward. 

Mr.  At.  Gen.  My  Lord,  I  would  aflc  Mr.  Sbep- 
pard a  Queftion. 

Mr.  Rumjey.  My  Lord,  the  Declaration  was 
read,  and  Mr.  Cornijh  did  approve  of  it,  and  did 
fay,  with  that  fmall  Intereft,  or  httle  Intereft, 
or  Words  to  that  effeft,  that  he  had,  he  would 
afiift. 

Mr.  At.  Gen.  I  wonder  why  you  did  not  give 
me  notice  when  you  came  in  the  Morning.  Why 
did  not  you  give  notice  .'' 

Mr.  Sbeppard.  I  was  here  attending  from  eleven 
a-clock  till  half  an  hour  after  three. 

Mr.  At.  Gen.  Did  you  fend  in  any  Word  ? 
Mr.  Sbeppard.  I  could  not  tell  who  to  fend  in  : 
I  was  here  expefting  to  be  call'd. 

Mr.  Juft.  Street.  You  have  had  a  favour  that  no 


he  fays  Mr.  Sbeppard  held  the  Candle. 

Mr.  Juft.  Withins.  Mr.  Cornijh,  he  confirms  great 
part  of  what  Mr.  Rumjey  fays. 

Mr.  Corniflj.    Not  one  Tittle,   for  he  declares  I 
was  not  of  the  Company. 

L.  C.  J.  Jones.  He  fiys  no  fuch  thing. 

Mr.  Sbeppard.    My  Lord,  to  my  knowledge,  I 
can  fafely  fay,  he  knows  nothing  of  it. 
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Mr.  Sot.  Gen.  Gentlemen,  there  hath  been  a  very 
great  Indulgence  given  to  the  Prifoner,  and  it  is 
to  Ihew  you  what  Tendernefs  a  Court  of  Juftice 
hath,  and  always  will  have,  of  the  Lives  of  the 
King's  Subjetfls:  After  a  full  Evidence,  though 
he  had  neglefted  his  Defence,  yet  you  were  again 
fent  for  into  Court,  to  hear  what  further  Evi- 
dence he  had  to  offer  to  you.    I  cannot  but  ob- 

ferve, 
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ferve,  this  looks  like  a  fubtile  Contrivance  on  the 
Prifoner's  part ;  you  fee  what  endeavours  have 
been  made  by  Mr.  Attorney-General,  to  have 
had  him  here  a  Witnefs  for  the  King  ;  you  have 
obferved  he  told  you  he  had  a  Subpoena  for  him, 
but  he  was  abfent ;  in  what  Company  he  was  ab- 
fent  yefterday  he  hath  told  you,  with  Mr.  Cor- 
ni^j's  Son  :  this  morning  he  was  not  to  be  found, 
after  he  had  received  this  Subpoena,  and  a  Sub- 
poena from  Mr.  Corwjh  ;  he  ftays  without,  and 
gives  no  notice,  but  when  you  are  withdrawn, 
can  fend  Intelligence  to  Mr.  CorniJJj^  that  he  hath 
fomething  to  fay,  that  he  hopes  will  excufe  him  : 
now  what  that  is,1:  muft  beg  you  a  littJc  to  ob- 
ferve.  Truly  I  am  very  glad  for  the  Satistadlion 
of  all  Men,  that  Mr.  Sbeppard  hath  now  been 
here,  and  he  is  fo  far  from  invalidating  any  one 
part  of  the  Teftimony,  that  by  all  the  Circum- 
llances  you  can  collcft  from  this  Evidence  that 
is  given,  it  is  a  Corroboration  of  it.  Mr.  Cor- 
mjh  was  accufed  of  being  prefent  at  Confultations 
that  have  been  held  againll;  the  Life  of  the  King, 
and  for  raifing  Rebellion  at  Mr.  Sbeppard's  Houfe  -, 
his  excufing  his  not  coming  there  is  a  fufEcient 
Argument  to  prove  he  was  privy  to  their  Meet- 
ing -,  he  hath  gone  on  further^  and  proved  to  you 
the  reading  the  Declaration.  Now  what  fays  Sbep- 
pard to  this  Witnefs  ?  Mr.  CormJIo^  by  the  way, 
I  muft  obferve  to  you,  before  did  deny  his  be- 
ing there  -,  he  had  been  fometimes  in  company 
with  Fergufon,  but  he  did  not  like  the  Man,  he 
fays,  becaufe  of  his  Morals :  now  the  Witnefs  he 
hath  produced  hath  given  you  this  Teftimony, 
that  Mr.  Contifi  hath  been  there  in  that  Com- 
pany, that  he  came  in  fuch  a  manner,  that  no 
Man  but  muft  be  fitisfied  he  was  privy  to  their 
Dsligns,  and  did  know  of  their  Meeting,  for 
he  comes  when  the  Duke  of  Monmouth,  and  the 
reft  of  the  Confpirators  were  there  met  in  pri- 
vate, with  a  diredt  charge  to  Mr.  Sbeppard,  that 
is  the  Witnefs,  that  they  fhould  be  fo  private, 
that  no  one  Servant  fliould  come  up  into  the 
Room  :  yet  Mr.  Sbeppard  tells  you,  that  when 
Mr.  Cormjh  came  he  carried  him  up  into  the 
Room,  without  fo  much  as  acquainting  any  one 
of  the  Company  that  Mr.  Cornijh  had  a  defire 
to  come,  but  brings  him  up  as  if  he  were  (and 
I  make  no  doubt  but  you  will  imagine,  he  was) 
one  of  the  Company.  When  he  comes  there,  he 
fays  his  bufinefs  is  with  the  Duke  of  Monmouth, 
the  Head  of  that  Confpiracy,  and  he  himfelf 
tells  you  he  never  had  any  dealings  with  the  Duke 
ol  Monmouth  in  his  life.  What  can  a  Man  ima- 
gine of  that  Man  that  had  no  dealings  with  the 
Duke  of  Momnnuih,  to  find  him  out  in  a  place, 
where  no  Mortal  could  know,  and  none  was  to 
know,  and  coming  to  him  at  that  time  and  at 
that  place,  under  thofe  Circumftances  of  Conceal- 
ment, no  Man  almoft  but  out  of  his  own  mouth 
muft  believe  that  he  was  privy  to  that  Confpi- 
racy :  therefore  though  this  Witnefs  doth  feem 
to  forget  fome  part  of  the  Evidence,  the  reading 
the  Declaration,  and  holding  the  Candle  •,  yet 
thele  are  fuch  Circumftances  that  in  themfelves 
do  carry  a  Proof  of  the  Charge,  and  do  confirm 
all  the  reft  that  the  Witnefs  hath  faid  ;  and  this 
muft  be  a  great  Satisfaftion  to  you,  that  he  was 
there  prefent  and  privy  to  that  Defign.  And  fo 
I  leave  it  to  your  Confideration. 

^hen  the  Jury  -withdrew  for  a  Jhort  time,  and  re- 
turning, brought  Mr.  Cornifti  in  Guilts,  and  found 


for  High-Treafon. 
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One  Hundred  and  Forty  Pounds  for  the  King  in 
Mr.  Sheppard'i  Hands. 

Clerk.  Set  Elizabeth  Gaunt  to  the  Bar. 

[_fVhich  was  done: 

tryer.  O-Yes,  all  manner  of  Pcrfons  arc  com- 
manded to  keep  filence,  whilft  Jut'gment  is  gi- 
ving, upon  pain  of  Imprifonment. 

Clerk.  Elizabeth  Gaunt,  hold  up  thy  Hand,  thou 
ftandeft   guilty  of  High-Treafon,   ijc. 

Recorder.  You  Elizabeth  Gaunt,  you  have  here 
been  indicted  for  that  great  Crime  of  High-Trea- 
fon, and  that  particular  part  of  it,  for  harbourin^'-^ 
and  comforting,  and  afllfting,  and  cherifhing  of 
Traitors,  more  efpecially  of  one  Burton  ;  you  have 
had  your  Trial,  and  a  very  fair  Trial,  and  upon 
that,  the  Jury  have  found  you  Guilty :  It  is  the 
Duty  of  my  Place  to  pronounce  the  Sentence  the 
Law  hath  provided  for  fuch  high  Crimes  as  thefe 
are,  and  that  is  no  other  but  this  : 

That  you  are  to  be  carried  back  to  the  Place  from 
•whence  you  came,  from  thence  you  are  to  be  drawn 
upon  a  Hurdle,  to  the  Place  of  Execution,  and  there 
you  are  to  he  burnt  to  death  ;  and  the  Lord  have 
mercy  upon  your  Soul. 

Mrs.  Gaunt.  I  fay  that  this  Woman  did  tell  fe- 
veral  Untruths  of  me. 

Recorder.  Is  that  all  you  have  to  fay  ? 

Mrs.  Gaunt.  I  don't  underftand  the  Law. 

Clerk.  Bring  Henry  CorniJJj  to  the  Bar.  Henry 
Corni/h,  hold  up  thy  Hand,  i^c. 

Mr.  Cornijh.  My  Lord,  now  the  Law  hath  paft 
upon  me,  I  do  humbly  pray  your  Lordlliip,  and 
this  honourable  Bench,  that  you  will  be  pleas'd 
to  intercede  for  me  with  his  Majefty,  I  Ihall  lead 
a  peaceable,  quiet,  and  dutiful  Life :  and  I  hope, 
when  you  come  to  refledl  upon  what  hath  been 
faid  to-day,  that  perhaps  you  will  be  of  another 
Mind,  and  have  more  Charity  for  me  than  you 
had  upon  my  Trial  ;  for  in  the  Simplicity  of  my 
Heart,  and  in  the  Prefenc- of  God,  I  do  declare, 
I  am  innocent:  and  if  your  Lordfhip,  and  this 
honourable  Bench,  intercede  with  his  Majefty,  it 
will  be  an  eternal  Obligation  upon  me,  and  I 
ftiall  live  faithfully,  peaceably,  and  loyally  as  long 
as  I  live.  I  prefume  to  beg  this,  and  I  promile 
myfelf,  and  hope  it  will  ftir  up  the  Hearts  of 
fome  Perfons,  that  they  will  not  leave  me  deftitute 
of  Friends  in  fuch  a  Cafe  as  this  ;  having  a  Wife  and 
feveral  Children,  it  will  be  an  Aft  of  Charity. 

Recorder.  The  Court  does  give  you  your  Re- 
queft,  and  if  there  be  any  Mifery  brought  upon 
your  Family,  it  is  done  by  yourfclf. 

Clerk.  IVilliam  Ring,  hold  up  thy  Hand,  ^c. 

Mr.  Ring.  I  had  no  notice  given  me,  an't  pleafe 
your  Lordlhip. 

Recorder.  Where  is  the  Executioner,  is  he  here  ? 

Executioner.  Yes. 

Recorder.  Why  don't  you  do  your  Duty  to  Mr. 
Cornijh  ? 

Clerk.  John  Fernley,  hold  up  thy  Hand  ;  thou 
ftandeft  convided  of  High-Treafon,  for  traitoroufly 
harbouring  one  James  Burton ;  what  canft  thou 
fay  for  thyfelf .?  ^c. 

Mr.  Fernley.  It  is  very  hard  meafure  I  have  had, 
I  have  nothing  to  fay,  but  the  King's  Mercy. 

Recorder.  Is  that  all  you  have  to  lay  ? 

Mr.  Fernley,  I  have  nothing  but  tiie  Kind's 
Mercy. 

Ricord.er. 


i6o       134.  The  Trial  of  Henty  Cornifli  Efrf,     i  Jac.II. 

you  by  the  Neck  till  you  are  ahnojl  d;ad ;  and  then 
you  mujl  be  cut  down,  your  LitraHs  viujl  be  taken 
out  and  burnt  before  your  Faces-,  your  fever al  Heads 
to  be  cut  off,  and  ycur  Bodies  divided  into  four  Parts, 


Recorder.  Tie  him  up  then,  tie  him  up. 
Cr\er.  O-Yes,  all  manner  of  Perlbns  are  com- 


manded to  keep  filence,  whilft  Judgment  is  giving, 
upon  pain  of  Imprifonment. 

Recorder.  You,  the  feveral  Prifoners  at  the  Bar, 
you  have  been  feveral ly  indicted  here  of  the  high 
Crime  of  Treafon.     For  you,    Mr.  Cornijh,  I  ap- 
ply myfelf  firft  to  you,  your  Crime  is  for  Trea- 
fon that  was  committed  in  his  late  Majefty's  Life- 
time, being  one  of  thofe    notorious   Confpirators 
that  defigned  to  raife  Rebellion,  and  others  fome 
of  them  immediately  defigned  the  Life  of  his  Ma- 
jefty  that  then  was,  and  his  prefent  Majefty,  that 
was  the  Defign  of  fome  of  them  ;  and  others,  they 
had  another  part,  that  was  to  raife  Rebellion,  and 
particularly  fome  of  rhem  in  and  about  this  City, 
and  it  w.vs  carried  on  fome   time  before  it  was  dif- 
cover'd,  may  be  a   Year  or  more,  under  colour 
and  pretence  of  Law  :  For  fo  did  they  invade  the 
Government  firll:  of  all  by  packing  of  Juries,  there 
was  the  Foundation  laid  whereby  to  biing  on  that 
Bufinefs,  which   they   had   at  laft  defign'd,  when 
they  could  bring   it   to  a  ripe  Head.     Too  many 
Perfons  in  that  bufinefs,  I  believe,  were  very  bufy, 
meddling  with    that  they  had    not  to  do    widi  ; 
clubbing  and  caballing  how  to  bring  their  Defigns 
about,  in  oppofition   to  the  Government,    not  to 
fupport  it  in  the  leaft,  but  to  overthrow  it  if  it 
were  pofiible  :  But  then,  at  laft,  they  muft  take 
another  Courfe,  for  no  longer  could   they    carry 
it  on  by  pretence  of  Law,  as  you  have  heard  to- 
day :    Now    we  muft  take  other  Meafures,    and 
take  down-right  Blows.     This  is  the  bufinefs,  Mr. 
Cormjh,  that  you  have  been  indifted  for ;  and,  I 
muft  tell  you,  whatever  A pprehenfions  you   have 
to  the  contrary,  and  may  pleafe  yourfelf  in,  I  am 
forry  to  fee  fuch  a  fort  of  pleafure  in  your  Coun- 
tenance, as  if  you  had  had  no  favour  fhewed  you. 
I  believe  the  Court  hath  fliewed  you  more  favour, 
and   had  more    patience  with  you  than  ever  any 
Man  that  ftood  in  your  place  had  ;  for  calling  a 
Witnefs  after  the  Jury  hath  been  out,  is  a  thing  I 
never  faw  a  Precedent  for  :  And  I  am  glad  it  was 
done,  for  I  think  it  hath  clear'd  the  thing  beyond 
all  manner  of  Contradiction-,  before  it  looked  fome- 
thing  dark  for  want  of  Sheppard,    and  fo  it   is  a 
Happinefs  that  that  Man  was  called  to  convince 
you  of  many  things  that  you  protefted  fo  folemn- 
ly  againft,  which  I  am  forry  to  fee  in  you,  in  this 
Condition  that  you  are,  to  make  fuch  Iblemn  Pro- 
teftations,   and  afterwards  call  a  Witnefs  to  con- 
front you  in  them.     For  the   other   two,  here  is 
Mr.  Ring.,   is  very  notorious  for  harbouring  a  cou- 
ple of  Traitors,  knowing  from  whence  they  came  ; 
and  if  it  were  not  for  fuch  Perfons  as  thefe  are, 
that  do  harbour  them  when  they  fly,  it  may  be 
there  would  not  be  fo  many  bold  Attempts  to  com- 
mit fuch  Crimes  as  thefe  are :  To  provide  for  them, 
and  nourifh  them,  and  comfort  them,    after  they 
have  committed  their  Villanies,   this  does  encou- 
rage them  to  commit  their  Villanies  as  they  do, 
and   fo    I    reckon   Harbourcrs  to    be   worfe  than 
Traitors    themfelves,    they   are  like   Receivers  to 
Tbieves ;    there  would  not   be  fo  many  Traitors, 
if  there  were  no  Harbourers:  You  have  been  con- 
vided  of  thefe  great  Crimes;  it  is  too  late,  and  not 
fitting  to  Ipend  time  any  longer,  but  to  pronounce 
the  ievcral  Sentences  againft  you,  which  is  this  : 

Tou  muft,  every  one  of  you,  be  had  back  to  the 
Place  from  whence  you  came,  from  thence  you  viuft 
be  drawn  to  the  Place  of  ExecUl,o)t,  and  there  you 
inufl  feveral! j  be  hanged  by  the  Necks,  every  one  of 


and  thofe  to  be  difpofed  of  at  the  pleafire  of  the  King  i 
and  the  Lord  have  mercy  upon  your  Souls. 

Ferrley  and  Ring  were  reprieved,  but  Ccrnijh  and 
Gaunt  were  ordered  for  Execution  ;  accordingly 
four  days  after,  viz.  OCiober  23.  Henry  Cornijh  was 
drawn  on  a  Sledge  to  Kin^s-Jlred  end  in  Cheap- 
fide,  where  a  Gibbet  was  erefted  on  purpofe,  at 
which  Place  he  fpoke  as  follows  : 


I 


Am   come  here  this  Day,  condemn'd  to  die  ; 
but  God  is  my  Witnefs,  the  Crimes  laid  to 
'  my   charge  were  falfely  and   malicioufly  fworn 
■'  againft  me  by  the  Wirneffes  •,  fori  never  was  at 
■'  any  Confult,  nor  any  Meeting,  where  Matters 
•'  againft  the  Government  were  diioour.i'd  of:  I  ne- 
"  ver  heard  nor  read  any  Declaration,  nor  ever  a6l- 
"  ed  wilfully  any  thing  againft  the  Government.     I 
"  confeib,  througii  the  Jufticeof  God,  my  private 
"  Sins  have  brought  me  lo  this  infamous  End  ;  yea, 
"  it  were  juft  with  God,  not  only  to  deprive  me 
"  eternally  of  his  Prefence,  but  to  condemn  me  to 
"  eternal  Torments  •,  but  thro' Chrift,  I  hope  to  be 
"  eternally  blefs'd  :  Yet,  as  to  the  Crimes  for  which 
"  I  fuffcr,  on  the  Word  of  a  dying  Man,  I  am  al- 
"  together  innocent.     I  blefs  God  I  was  from  my 
"  younger  Years  brought  up  in,  and  have  for  fome 
"  Years  continu'd  a  Proteftant,  in  the  Communion 
"  of  the  Church  of  £;;^/;W -,  in  which  Communion 
"  I  now  die.     I  have  often  partaken  in  the  Ordi- 
"  nances,    the  blefled  Eftedts  and  Comfort  thereof 
"  I  now  feel  in  this  my  Agony.     I  blefs  God  I  was 
"  born  under  a  Government,  in  the  Conftitution  of 
"  which  I  did  ever  acquiefce,    and  in  which  I  was 
"  once  a  Member  ;  at  which  time  I  did,  according 

"  to  the  beft  of  my  Under(landing= [^Hore  he  was 

"  interrupted  by  the  Sheriff.] 1  bids  God  I  was 

"  born  in  a  Land  of  Light,  where  the  Gofpel  hath 
"  been  preach'd  in  Pov/er  and  Purity ;  he  might 
"  have  brought  me  forth  in  a  Land  of  Darknefs  and 
"  Ignorance;  but  bleflcd  be  God  for  Jefus Chrift. — 
"  Then  he  intreated  the  Sheriff  to  intercede  with  his 
"  Alaji'fty  to  be  Kind  to  his  poor  IVife  and  Children: 
"  The  Sheriff  fromifed  him  to  wait  on  his  Majefly  the 
"  next  Day  about  it.  He  replied,  Mr.  Sheriff,  / 
"  thank  you,  the  Lord  reward  you  a  thoufand  fold ; 
"  the  Lord  put  it  into  the  Hearts  of  you  to  be  kind  to 
' '  the  PFidows  and  Fatherlefs ;  it  is  your  Duty :  The 
"  Lord  put  it  into  the  Hearts  of  all  good  People  to 
"_  pray  for  me." 

More  could  not  be  taken,  by  reafon  of  the  Noife 
of  the  People,  and  Interruption  of  one  of  the  Sheriffs. 
When  he  had  made  an  end  of  Speaking,  the  Ex- 
ecutioner did  his  Office  -,  his  Head  was  afterwards 
fix'd  upon  the  Guild-Hall.  His  Attainder  was  re- 
verfed  by  Aft  of  Parliament,  firft  oiLFil.  ^  Mar. 

The  fame  Day  Elizabeth  Gaunt  was  executed 
according  to  her  Sentence.  She  left  the  following 
Paper. 

Newgate,  22  OJ/o^^r,  1685^ 
"  "V  T  OT  knowing  whether  I  fhould  be  fuffered 
"  1.^  or  able,  becaufe  of  WeaknelTes  that  are 
"  upon  me,  through  my  hard  and  clofc  Imprilbn- 
"  ment,  to  fpeak  at  the  place  ot  Execution,  I  write 
"  thefe  few  Lines,  to  fignify  1  am  well  reconciled 
"  to  the  Way  of  my  GoJ  towards  m;-,  though  it 
"  be  in  Ways  I  looked  not  for,  and  by  terrible 

"    things. 


i6S^.  O.B.  for  High-Treafon. 

"  thint^s,  yet  in  Righteournefs ;  for  having  given 
"  me  Life,  he  ought  to  have  the  Difp^ofing  of  it, 
"  when,  and  how  he  pleafeth  to  call  for  it ;  and  I 
«  defire  to  offer  up  my  All  to  him,  it  being  but  my 
«  reafonable  Service  ;  and  alfo  the  firft  Terms  that 
«  Chrift  offers,  that  he  that  will  be  his  Difciple,  muft 
"  forlake  all  and  follow  him.  And  therefore,  let 
«  none  think  it  hard,  or  be  difcouraged,  at  what 
«'  hath  happened  unto  me  ;  for  he  doth  nothing 
"  without  Caufe,  in  all  that  he  hath  done  unto  us  •, 
"  he  being  Holy  in  all  his  Ways,  and  Righteous 
"  in  all  his  Works  ;  and  it  is  but  my  lot  in  com- 
"  mon  with  poor  defolate  ^iwz  at  this  day:  neither 
«  do  I  find  in  my  Heart,  the  leaft  Regret  of  any 
"  thing  that  I  have  done,  in  the  Service  of  my  Lord 
"  and  Mafter  Jefus  Chrift,  in  favouring  and  fuc- 
"  couring  any  of  his  poor  Sufferers,  that  have  fhew- 
"  ed  favour  to  his  righteous  Caufe  -,  which  Caufe, 
«*  though  it  be  now  fallen  and  trampled  on,  as  if 
"  it  had  not  been  anointed,  yet  it  fhall  revive, 
"  and  God  will  plead  it  at  another  rate,  than  yet 
"  he  hath  done,  with  all  its  Oppofers  and  malicious 
"  Haters :  and  therefore  let  all  that  love  and  fear 
"  him,  not  omit  the  lealt  Duty  that  comes  to  hand, 
"  or  lieth  before  them,  knowing  that  Chrift  hath 
"  need  of  them,  and  expedts  that  they  fhould  ferve 
*'  him.  And  I  defire  to  blefs  him  that  he  hath  made 
«'  me  ufeful  in  my  Generation,  to  the  comfort  and 
"  relief  of  many  diftrefTed  ones,  that  the  Blefling  of 
♦'  thofe  that  have  been  ready  to  pcrifh,  hath  come 
"  upon  me,  and  I  have  been  helped  to  make  the 
*»  Heart  of  the  Widow  to  fmg  ;  and  I  blefs  his  holy 
"  Name,  that  in  all  this,  together  with  what  I  was 
"  charged  with,  I  can  approve  my  Heart  to  him, 
"  that  I  have  done  his  Will,  though  I  have  crolTed 
*'  Man's  Will ;  and  the  Scripture  that  fatisfied  me 
*'  in  it,  is  the  i6th  of  Ija.  3,  4.  Hide  the  Out-cajls, 
*'  betray  not  him  that  wandereth  ;  let  mj  Out-cajls 
*'  dwell  with  thee.  Obadiahxii.  13,  14.  T'^o«_/2):,a/j,.? 
*'  not  have  given  up  hlin  I'mt  e/ca/  ed,  in  the  Day  of 
"  Diftrefs.  But  Man  faith.  You  fhall  give  them  up, 
*'  or  you  fhall  die  for  it.  Now  whom  to  obey, 
*'  judge  ye.  So  that  I  have  caufe  to  rejoice  and  be 
*'  exceeding  glad,  in  that  I  fuffer  for  Righteftufnefs 
"  fake,  and  that  I  am  accounted  worthy  to  luffer 
"  for  well-doing,  and  that  God  hath  accepted  any 
"  Service  from  me,  that  hath  been  done  in  Since- 
"  rity,  though  mixed  with  manifold  Weaknefles 
*«  and  Infirmities,  which  he  hath  been  pleafed  for 
"  Chrifl's  fake  to  cover  and  forgive.  And  now, 
"  as  concerning  my  Fad,  as  it's  called,  alas,  it  is 
*'  but  a  little  one,  and  might  well  become  a  Prince 
"  to  forgive;  bur.  He  that  Jfjeweth  no  Mercy,  fiall 
"  find  none:  and  I  may  fiy  of  it,  in  the  Language 
*'  of  Jonathan,  I  did  but  tafte  a  little  Honey,  and 
*'  lo,  I  mufl  die  for  it  ;  I  did  but  relieve  a  poor, 
"  unworthy  and  difireffed  Family,  and  lo,  I  mull 
*'  die  for  it.  I  defire  in  the  Lamb-like  Will,  to 
"  forgive  all  that  are  concerned  \  and  to  fay.  Lord 
*'  lay  it  not  to  their  Charge  ;  but  I  fear  and  be- 
*'•  lieve,  that  when  he  comes  to  make  Inquifition 
"  for  Blood,    mine  will  be  found  at  the  door  of  the 

•  w  h-  "  ^"''^""^  *  J^'^Sfi'  who,  becaufe  I 
^■^  '"^'  "  could  not  remember  things,  through 
"  my  Dauntednefs  at  Burtoti^'xfz  and  Daughter's 
"  Witnefs,  and  my  Ignorance  ;  took  advantage 
"  thereat,  and  would  not  hear  me,  when  I  had 
"  called  to  mind,  that  which  I  am  fure  would  have 
"  invalidated  their  Evidence  ;  and  tho'  he  granted 
*'  fome  things  of  the  f^ime  nature  to  another,  yet 
"  he  granted  it  not  to  me.  My  Blood  will  be 
"  alfo  found  at  the  door  of  the  unrighteous  Jury, 
Vol.  IV. 
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who  found  me  guilty  upon  the  fingle  Oath  of  an 
outlawed  Man  ;  for  there  was  none  but  his  Oath 
about  the  Money,  who  is  no  legal  Witnefs,  tho* 
he  be  pardoned,  his  Outlawry  not  being  recall'd: 
and  alfo  the  Law  requires  two  WitntfTes  in  point 
of  Life  ;  and  then,  about  my  gointj-  with  him 
to  the  Place  mentioned,  it  was,  by  his  own 
Words,  before  he  could  be  outlawed,  for  it  was 
two  Months  after  his  abfconding  ;  and  thoucrh 
in  a  Proclamation,  yet  not  High-Treafon,  as  I 
have  heard  :  fo  that  I  am  clearly  murdered  by 
you.  And  alfo  bloody  Mr.  Atterbury,  who  fo 
infatiatcly  hunted  after  my  Life  ;  and  tho'  it  is 
no  Profit  fo  him,  yet  through  the  Ill-will  he 
bore  me,  left  no  Stone  ur.turned,  as  I  have 
ground  to  believe,  until  he  brought  me  to  this  ; 
and  fhewed  favour  to  Burton,  who  ought  to 
have  died  for  his  own  Fault,  and  not  to  have 
bought  his  Life  with  mine.  And  laftly,  Richard- 
fon,  who  is  cruel  and  fevere  to  all  under  my  Cir- 
cumflances,  and  did  at  that  time,  without  all 
Mercy  or  Pity,  haften  my  Sentence,  and  held  up 
my  Hand  that  it  might  be  pronounced  ;  all  which, 
together  with  the  *  Great  one  of  all, 
by  whofe  Power  all  thefe,  and  mul-  -K-JamesII. 
titudes  of  more  Cruelties  are  done,  I  do  heartily 
and  freely  forgive,  as  done  againft  me  :  But  as  it's 
done  in  an  implacable  Mind  againft  the  Lord 
Chrift,  his  righteous  Caufe  and  Followers,  I  leave 
it  to  him  who  is  the  Avenger  of  all  fuch  Wrongs, 
and  hatii  faid,  /  have  raifed  up  one  froin  the 
North,  and  he  Jhall  come  upon  Princes  as  upon  Mor- 
tar, and  as  the  Potter  treadeth  Clay,  Ifa.  xli.  25. 
He  Jhall  cut  off  the  Spirit  of  Princes,  and  be  ter- 
rible to  the  Kings  of  the  Earth,  Pfal.  Ixxvi.  12. 
And  know  this  alfo,  that  tho'  you  are  feemingly 
fixed,   and  becaufe  of  the  Power  in  your  hands, 

■  and  a  weighing  out  your  Violence,  and  derling 
with  defpiteful  Hand,  becaufe  of  the  ola  and 
new  Hatred,    by   impoverifhing,   and  by  every 

•  way  diftrefTing  thofe  you  have  got  under  you  ; 
yet  unlefs  you  fecure  Jefus  Chriit  ,  and  his  holy 
Angels,  you  fhall  never  do  your  bufinefs,  nor 
your  hands  accomplifh  your  Enterprizes  ;  for 
he  will  come  upon  you  e'er  you  are  aware,  and 

•  therefore,  O  that  you  will  be  wife,    inftrufted, 

•  and  learn,  is  the  Defire  of  her  that  finds  no 
Mercy  from  you, 

Elizabeth  Gaunt. 

POSTSCRIPT. 

SUch  as   it  is,  you  have  it  from  her,    who 
hath  done  as  fhe  could,  and  is  forry  fhe  can 

■  do  no  better  ;    hopes  you  will  pity  and  cov^er 

•  weaknefs,  fliortnefs,  and  any  thing  that  is  want- 

•  ing,    and  begs  that  none  may   be  wealoied  or 

•  humbled  at  the  lowlinefs  of  my  Spirit  ;  for  God's 

•  Defign  is  to  humble  and  abaie  us,  that  he  alone 

•  may  be  exalted  in  this  Day  :  and  I  hope  he  will 

■  appear  in  the  needful  time,  and  it  may  be  re- 
'  ferves  the  beft  Wine  till  laft,  as  he  hath  done 
'  for  Ibme  before  me  ;  none  goeth  to  Warfare  at 
'  his  own  Charge,    and  the  Spirit  bloweth,'  not 

■  only  where,  but  when  it  lifteth  ;  and  it  becomes 

■  me,  who  have  fo  often  grieved,  quenched,  and 

•  refifted  it,  to  wait  for  and  upon  the  Motions  of 
'  the    Spirit,     and  not    to  murmur:    but  I  may 

■  mourn,  becaufe  through  want  of  it,    I  honour 

■  not  my  God,  nor  his  bleffed  Caufe,  which  I  have 

■  fo  long  loved  and  delighted  to  love-,  and  repent 

•  of  nothing  about  it,  but  that  I  ferved  him  and 
'  it  no  better. 

Y  fa 


i6z       The  Trial  <?/ Charles  Bateman,  Surgeon,    i  Jac.  IL 

The  Trial  of  Charles  Bateman,  Surgeon,  at  the  Old- 
Bailey,  /^r  High-Treafon,  December  p.  1689.  i  J^c.  II. 


H  E  Seffiom  of  Peace,  O-^er  and 
"Terminer^  and  Goal-Delivery  oi New- 
gate, for  the  City  of  London  and 
County  of  Aliddlefex,    beginning  at 


^^^  Jufiice  Hall  in    the  Old-Baile-j,   on 
*^^^  the  9th  of  December,   1685.  Charles 


Bateman,  againft  whom  an  Indidment  of  High 
Treafon  had  been  found,  for  confpiring  the  Death 
of  the  late  King,  &€.  was  brought  in  tlie  Cuftody 
of  the  Keeper  of  Newgate  in  order  to  liis  Arraign- 
ment ;  and  being  ordered  to  hold  up  his  Hand, 
he  defired  that  he  might  firft  fay  fomething  for 
himfclf,  in  order  to  put  off"  his  Trial,  but  was  told 
by  *  Mr.  Recorder,  he  muft  plead  be- 
•AVThomas  f„]-e  he  could  be  heard.  Whereupon 
Jenner.  de  firing  to    know  whether  he    might 

have  the  fame  advantage  after  his  Pleading  as 
before,  as  to  gain  longer  time  for  his  Trial ;  and 
being  anfwered  he  might,  he  held  up  his  Hand, 
and  then  the  Indidtment  was  read. 

Mr.  Bateman  pleaded  not  guilty,  and  defired  his 
Trial  might  be  put  off,  faying.  He  was  not  pre- 
pared to  make  his  Defence,  and  therefore  prayed 
a  longer  time,  faying.  He  had  been  clofe  Prifoner 
for  the  fpace  of  ten  I'Feeks,  and  was  over  and  above 
very  much  indifpofed ;  and  farther  alledged,  he  had 
had  no  Notice  nor  Pannel  of  the  Jury.  As  for  Notice 
of  Trial,  he  was  anfwered,  that  it  was  not 
ufual  to  give  any  in  that  Court,  but  that  he  ought 
to  have  expefted  it,  and  prepared  for  it  accord- 
ingly ;  and  as  for  the  Pannel,  it  was  not  deny'd 
him.  Then  he  pray'd  a  Copy  of  the  Indidlment, 
but  was  told  it  could  not  be  allowed  •,  and  upon 
his  fiarther  alledging  his  unpreparednefs  and  no 
notice  of  Trial,  and  the  like,  the  King's  Counfel 
urged  that  he  had  Opportunity  enough  to  take 
notice  of  his  Trial,  for  that  it  was  upon  an  In- 
diftment  of  the  precedent  Sejfions.  Then  he  afked 
what  time  he  might  have  between  his  Arraignment 
and  Trial  •,  and  was  anfwered,  as  much  as  would 
fland  with  the  conveniency  of  the  Court  :  and 
after  feveral  Hours  relpite,  he  a  fecond  time  was 
brought  to  the  Bar,  and  then  upon  his  humble 
Requeft,  Pen,  Ink,  and  Paper  was  allowed  him, 
and  his  Son  to  aflill  him  ;  and  then  were  fworn 
to  try  the  Iffue, 


Richard  Aiey  Efq; 
Richard  IVilliains 
John  Cannum 
Patrick  B arret 
John  Palmer 
James  Raynor 


Edward  RhedifJo 
George  Lilburn 
Daniel  Fouls 
Peter  Floyer 
Lawrence  Cole 
John  Cooper. 


And   he  making  no  Exceptions  to  them, 
the  Indidlment  was  read. 


then 


The   Jurors,  l^c. 

THAT  Charles  Bateman,  late  of  the  Parifli 
of  St.  Dioijlan  in  the  TFeJl,  in  the  Ward  of 
Farringdon  without,  London,  Surgeon,  as  a  flilfe 
Traitor,  againft  the  mofl:  illuflrious  and  excellent 
Prince,     Charles  the  Second,    late    King  of  Eng- 


land,  Scotland,  France  and  Ireland,  Defender  of  the 
Faith,  and  his  natural  Lord  ;  not  havino-  the 
Fear  of  God  in  his  Heart,  nor  weighing  th°  Du- 
ty of  his  Allegiance ;  but  being  moved  and  fe- 
duced  by  the  Inftigation  of  tlic  Devil,  the  cor- 
dial Love,  and  true,  due  and  natural  Obedience, 
which  a  true  and  fliithful  Subject  of  our  late  Lord 
the  King,  towards  him  Ihould,  and  of  right  ought 
to  bear,  altogether  withdrawing  and  praftifing, 
and  with  all  his  Strength  intending  the  Peace 
and  common  Tranquillity  of  this  "kingdom  to 
difquiet  and  difturb,  and  War  and  Rebellion  a- 
gainft  our  late  Lord  the  King,  within  this  King- 
dom to  ftir  up,  move,  and  procure ;  and  the 
Government  of  our  late  Lord  the  King,  of  this 
Kingdom  to  fubvert,  and  our  faid  late  Lord  the 
King,  from  the  Stile,  Title,  Honour,  and  Kingly 
Name,  of  the  imperial  Crown  of  this  Kingdom°to 
depofe  and  deprive,  and  our  fiid  late  Lord  the 
King  to  Death,  and  final  Deftrudion  to  bring 
and  put ;  the  30th  Day  of  May,  in  the  35th  Year 
of  hLs  Reign,  and  divers  other  Days  and  Times, 
as  well  before  as  afterwards,  at  the  Parifli  arid 
Ward  aforefaid,  falfely,  malicioufly,  deviliflily, 
and  rraitoroufly,  with  divers  other  Rebels  and 
Traitors  to  the  Jurors  unknov/n,  did  confpire, 
compajs,  imagine,  and  intend  our  faid  late  Lord 
the  King,  then  his  fupreme  and  natural  Lord; 
not  only  of  his  Kingly  State,  Title,  Power  and 
Government  of  his  Kingdom  of  England,  to  de- 
prive and  depofe,  but  alfo  our  faid  late  Lord  the 
King  to  kill,  and  to  Death  to  bring  and  pur, 
and  the  ancient  Government  of  this  Kingdom  to 
change,  alter,  and  fubvert ;  and  a  miferable  Slaugh- 
ter amongft  the  Subjects  of  our  fiid  late  Lord  the 
King  to  caufe  and  procure,  and  Infurreflion  and 
Rebellion  againft  our  laid  late  Lord  the  King 
to  procure  and  affift.  And  the  fame  moft  wicked 
Treafons  and  traitorous  Confpiracies,  Compaffings, 
Imaginations  and  Purpofes  aforefaid  to  effeft,  and 
bring  to  pafs  ;  he  the  faid  Charles  Bateman,  as 
a  falfe  Traitor,  then  and  there,  fto  wit)  the  faid 
30th  Day  oi  May,  in  the  35th  Year  aforefaid, 
and  divers  other  Days  and  Times,  as  well  be- 
fore as  afterwards,  at  the  Parifh  and  Ward  afore- 
faid, falfely,  unlawfully  moft  wickedly,  and  trai. 
toroudy,  did  promife  and  undertake  to  the  faid 
other  falfe  Rebels  and  Traitors  then  and  there 
being  prefent,  nat  he  the  faid  Charles  Bateman 
would  be  ajjijling  and  aiding,  in  the  taking  and 
ap.rehending  the  Perfon  of  cur  faid  late  Lord  the 
King,  and  in  taking  and  feizing  the  City  of  Lon- 
don, and  the  Tower  of  London,  the  Savoy,  and 
the  Royal  Palace  of  White-Hall,  againft  the  Duty 
of  his  Allegiance,  againft  the  Peace,  &c.  and  a- 
gainft  the  Form  of  the  Statute  in  this  Cafe  made 
and  provided,  &c. 

Mr.  Phipps,  Counfel  for  the  King,  opened  the 
Nature  of  it,  and  was  feconded  by  Mr.  Seijeant 
Selby  and  Mr.  Charles  Moloy  ;  after  wiiich,  Mr. 
Jofias  Keeling  was  fworn,  whofe  Evidence  was,  that 

he 


kJSs*.  O.  B.  for  High-Treafon. 


he  had  been  at  divers  Meetings  and  Confults,  where 
the  Methods  had  been  propofcd  for  tiie  Purpo- 
fes  aforeflud  ;  and  more  particularly  one  time  with 
Rumbold  the  Mahjler,  fince  executed  for  High 
'Treafcn-,  and  that  then,  three  Papers  were  pro- 
duced by  Rttmhold  and  opened,  containing  the  Mo- 
del of  the  D^fign,  to  divide  the  City  into  twenty 
Parts,  and  to  raife  five  hundred  Men  in  each  Part, 
to  be  under  one  Chief,  and  nine  or  ten  Subordi- 
nates wliom  he  fliould  appoint,  the  Names  of  the 
L:ines  and  Streets  of  each  Divifion  being  likewife 
infcrted  therein  ;  and  at  that  time  Rumbold  pro- 
pofcd the  bufinefs  of  the  R^je-Huufe,  faying.  He 
ha:l  a  Houfe  very  convenient  to  plant  Alen  in,  to  feize 
the  King  in  his  return  from  New-Market,  but  that 
he  fomewhat  boggled  about  the  killing  of  the 
Poltillion,  which  had  been  propofed  the  better  to 
flop  the  Coach,  becaufe  it  looked  too  much  like 
an  Exploit  in  cold  Blood.  He  further  depofed, 
that  he  had  been  at  divers  other  places  where  it 
had  been  difcourfed  to  the  fame  EfFeft,  and  that 
Mr.  Bdteman  was  looked  upon  as  a  Perfon  fit- 
ting to  manage  one  Divifion  in  order  to  an  In- 
furreftion,  to  feize  the  Tower,  City,  &c.  This 
being  the  Sum  of  Mr.  Reeling's  Evidence  •,  Mr. 
Bateman  faid,  that  what  he  had  fworn,  did  not 
afteft  or  charge  any  Treafon  upon  him  ;  and  was 
anfwered  by  the  Court  that  it  did  not,  and  bid  the 
Jury  take  notice ,  that  what  Mr.  Keeling  had  fworn, 
was  only  to  the  Confpiracy  in  general,  and  did 
not  aftetl  the  Prifoner  in  particular. 

Then  Thomas  Lee  was  fworn,  and  gave  Evi- 
dence, That  he  being  made  acquainted  with  the 
Defign  by  Mr.  Goodenou^o,  &c.  and  how  the  City 
was  to  be  divided  into  twenty  Parts  and  managed  ; 
and  being  afiied  who  was  a  fit  Man  to  manage 
one  part,  he  nominated  Mr.  Bateman,  and  there- 
upon was  defired  to  go  to  him,  and  fpeak  with 
him  about  it  as  from  Mr.  Goodenough ;  and  when 
he  came  to  difcourfe  him  about  that  Affair,  he 
apprehended  very  plainly,  that  he  was  no  Stran- 
ger to  it,  nor  boggled  to  give  his  AfTent,  and 
feem'd  much  defirous  to  fpeak  with  Mr.  Goode- 
nough about  it:  That  he  likewife  went  one  day 
to  the  late  Duke  o'i  MmmoulFi,  Houfe  with  Mr. 
Bateman;  and  Mr.  Bateman,  after  he  had  had 
fome  Difcourfe  with  one  of  the  Duke's  Servants, 
came  to  him  and  told  him,  the  Duke  was  willing 
to  engage  in  the  Bufinefs,  and  afilzr'd  hini,  that 
he  had  divers  Horfes  kept  in  the  Country,  to  be 
in  a  readinefs  when  matters  fliould  come  to  Ex- 
tremity •,  and  from  thence  he  went  with  him  to 
the  King^s-Hcad  Tavern,  and  there  had  difcourfe 
to  the  iame  effed :  and  from  thence  they  came 
to  the  Devil-Tavern  within  Temple-Bar,  where  Mr. 
Bateman  propofed  the  feizing  the  City,  Towir, 
Savoy,  White-hall,  and  the  Perfon  of  the  late 
King,  and  promifed  not  to  be  wanting  therein. 
At  another  time,  he  met  him  at  the  Half-Moon-  ■ 
Tavern  in  A'derfgatr-ftrcct,  where  difcourfing  a- 
bout  the  Condition  the  Confpirators  were  in, 
as  to  the  intended  Infurredlion,  he  faid.  If  he 
could  but  fee  a  Cloud  as  big  as  a  Man's  Hand,  he 
iividd  not  be  wanting  to  employ  his  Interejl  :  and 
that  there  were  other  Difcourfes  tending  to  the 
Infurreftion,  but  were  broke  off  by  the  coming 
in  of  one  John  Almcger^  before  whom  Mr.  Bate- 
vidn  would  not  difcourfe,  becaufe  he  knew  not 
of  his  coming. 

Mr.  Lee  being  aflced  the  Defign  of  that  Meet- 
ing, reply'd  it  was  upon  the  account  of  carrying 
on  the  Confpiracy,    and  that  Mr.   Bateman  had 
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told  him,  that  he  intended  to  take  a  Houfe 
near  the  Tower,  to  place  Men  in,  in  order  to  fur- 
prize  it,  and  that  he  had  held  divers  Conferences 
with  fome  Sea-Captains  on  that  Affair  ;  and  that 
he  had  been  with  them  at  Ccffce-Houfes,  8cc.  at 
fundry  other  times;  but  there,  to  prevent  difcovery, 
they  fpoke  of  the  Difign  at  a  great  diftance. 

To  this  Evidence,  Mr.  Bateman  oh'y  fttd,  that 
if  he  had  been  confcious  of  what  was  Lid  to  liis 
Charge,  he  was  fit  for  Bedla?n  ;  faying.  He  won- 
der'd  if  he  had  heard  him  fpeak  fuch  words,  he  had 
not  accufed  him  fooner:  but  was  anfwered  that  Mr. 
Goodenough  was  not  to  be  had  till  after  the  Re- 
bellion in  the  Wefl  ;  and  that  Lee's  fingle  Tefti- 
mony  in  Cafe  of  High  Treafon  in  fo  high  a  na- 
ture,   was  not  fufRcient. 

Then  Mr.  Richard  Goodenough  was  called,  who 
being  fworn,  depofed,  that  being  in  Company 
with  Mr.  Bateman  (to  the  beft  of  his  Remem- 
brance) at  the  King's-Head  Tavern  in  St.  Swithin's- 
Alley  near  the  Royal  Exchange,  and  having  fome 
Difcourfe  about  the  intended  InfurrecStion,  and  of 
Wade  and  others  that  had  engaged  to  promote  ic  5 
Mr.  Bateman  not  only  approv'd  cf  the  Defion,  hut 
promifed  to  ufe  his  Interefl  in  raifing  Men  ;  and  not 
only  to  he  affifting  in  the  Divifion  allotted  him,  hut 
infirprifmg  the  City,  Savoy,  L^c.  and  in  driving  the 
Guards  out  of  Town.  To  this  he  objefted,  that 
he  was  not  at  the  King's-Head,  with  Goodenough  ; 
to  which  Mr.  Goodenough  rep]y'd.  He  had  not  fworn 
pofitive  to  the  place,  though  he  verily  believed  that 
was  the  place ;  but  however,  as  to  the  Difcourfe 
and  Words  then  fpoken  by  Mr.  Bateman,  he  was 
pofitive. 

The  Evidence  being  thus  full  againft  Mr.  Bate- 
man, and  Liberty  granted  him  to  make  what 
Defence  he  could,  he  defired  that  Sir  Robert  Adams 
might  be  heard,  in  relation  to  a  falfe  Report  the 
faid  Mr.  Lee  had  raifed  of  Sir  Robert  and  others  ; 
and  Sir  Robert  being  in  Court,  gave  Evidence  that 
there  had  been  a  Report  abroad,  faid  to  be  rai- 
fed by  Mr.  Lee,  that  he  {viz.  Mr.  Lee)  had  beaten 
three  Knights,  and  that  Mr.  Lee  came  to  him  and 
ajked  his  pardon,  acknowledging  the  thing  in  it  felf 
was  altogether  falfe. 

To  the  fame  purpofe  Sir  Simon  Lezvis  was  cal- 
led, but  appeared  not. 

Amos  Child  being  called  by  Mr.  Bateman,  to 
teftify  his  Knowledge  of  Mr.  Lee,  and  being  afked 
what  he  could  fay  againft  him,  declared.  That 
he  knew  nothing  to  the  contrary,  but  Mr.  Lee  was 
an  honejl  Man. 

One  Baker  being  called  by  Mr.  Bateman,  to 
teftify  that  Mr.  Lee  would  have  fuborned  him 
againft  him  to  his  Prejudice,  fome  Years  fince, 
of  which  he  had  made  an  Ajf  davit  before  Sir 
William  Turner,  and  the  faid  Baker  not  then  ap- 
pearing in  Court,  he  defired  Sir  JFilUam  Turner 
to  give  fome  account  of  Baker's  Examination, 
which  the  faid  Sir  William  had  taken  ;  but  it  being 
about  two  Years  fince,  Sir  Wdliam  declared.  He 
could  not  charge  his  Memory  with  any  of  the  Par- 
ticulars contained  therein. 

Mr.  Totnpkins,  Sir  William  Timier's  Clerk,  being 
called,  and  afked  what  he  could  fay  concerning 
any  Exammation  of  Baker's  taken  before  Sir  Wil- 
lia?n,  that  related  to  Lee  ;  he  faid,  there  was  an 
Examination  taken  Anno  1683,  wherein  Mr.  Lee 
was  mentioned;  hut  to  the  bejl  of  his  Remembrance 
it  was  returned  before  the  King  and  Council,  ani 
he  could  not  give  any  account  cf  the  Particulars, 
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Then  Mr.  Bateman  defined  to  know  upon  what 
Statute  he  was  indidted,  and  was  informed  by  the 
Court,  That  the  Treafon  wherewith  he  flood  charg- 
ed, was  comprehended  within  the  25th  of  Edward 
the  3d,  and  the  13/^  0/ Car.  2.  byOvtrx.-K&i;  and 
having  little  more  to  fay  in  his  own  Defence,  af- 
ter a  favourable  hearing  of  all  he  had  materially 
to  offer,  and  his  Son  having  been  allowed  by  the 
Court  to  affift  him,  in  looking  over  his  Notes, 
and  calling  his  "WitnelTes,  by  reafon  he  through 
ficknefs  pretended  himfelf  incapable:  Then  the 
Lord  Chief  Jiiftice  of  the  King's  Bench  fumm'd  up 
the  Evidence  at  large,  and  omitted  nothing  that 
might  be  for  the  advantage  of  the  Prifoner,  where- 
by°the  matter  was  fliirly,  fully,  and  clearly  left 
to  the  Juiy,  and  thereupon  Mr.  Bateman  was 
taken  from  the  Bar.  After  which  the  other  Pri- 
foners  being  called  and  tried,  and  the  Jury  ready 
to  go  forth  to  confider  of  their  Verdift,  Mr.  Bate- 
man^ Daughter  came  in  and  befought  the  Court, 
that  Baker,  whom  fie  faidjhe  had  found  out,  might 
he  heard  ngainft  Mr.  Lee ;  but  Mr.  Lee  being  gone, 
and  the  Trial  already  over,  the  King's  Counfel 
oppofed  it,  unlefs  Mr.  Lee  could  be  found  (which 
he  could  not  be  at  that  time;  and  the  Court  ha- 
ving deliver'd  their  Opinion  that  it  was  not  con- 
venient to  examine  any  Witnefs  after  the  Jury  had 
received  their  Charge,  it  being  a  very  ill  Prece- 
dent and  of  dangerous  Confequence  •,  yet  fome 
of  the  Jury  defiring  it,  the  Court,  to  prevent  any 
Objeftions  that  might  be  made,  confented,  and 
Baker  had  leave  to  fpeak :  whofe  Evidence  was, 
that  being  in  Compan-y  with  Mr.  Lee,  fome  time  in 
the  Tear  1683,  and.  dfcourfing  about  divers  matters, 
he  bid  him  go  to  the  Sign  of  the  Peacock,  and  to  the 
Angel   and  Crown,    to  a  Surgeon  and  a  Linnen- 


JVilliam  'Turner ;  but  this  being  nothing  to  the  pur- 
pofe,  but  was  rather  looked  upon  as  a  D^fign  Mr. 
Lee  had  to  make  a  difcovery  of  the  Confpiracy,  if 
he  could  have  procured  further  Evidence  to  have 
corroborated  his  own,  and  Baker  being  looked 
upon  as  a  broken  Fellow,  and  that  he  lodged  near 
the  Seffions  Houfe,  and  yet  came  not  in  before, 
though  often  called  -,  the  Confideration  of  the  whole 
matter  was  left  to  the  Jury,  and  an  Officer  being 
Iworn  to  attend  them  went  out,  and  after  about 
half  an  Hour's  debating  that,  and  what  elfe  was 
before  them,  gave  in  their  ^'crdi6l,  that  Charles 
Bateman  then  at  the  Bar,  zvas  Guilts  of  the  High 
Treafon  as  laid  in  the  Inditfment ;  which  Verdidt 
was  accordingly  recorded,  and  the  Prifoner  re-con- 
veyed to  Ndwgate :  And  being  again  brought  to 
Juflice-Hall,  on  Friday  xht  nth  oi  December,  m 
order  to  receive  Sentence  ;  and  upon  holding  up 
his  Hand,  being  alked  What  he  could  fi-j  for  him- 
felf, why  the  Court  fJjould  not  give  Judgmo.t  again  ft 
him  according  to  the  Law  ;  he  defired  to  know  whe- 
ther Mr.  Goodenough  was  fully  pardoned,  and  was 
told,  that  as  for  the  Out-lawry  he  was  pardoned, 
and  that  bis  Pardon  hath  been  allowed  and  approved 
of  in  that  Court,  and  in  the  Court  of  King's- 
Bench,  and  for  any  thing  elfe  he  was  not  prnfecutcd. 
Then  he  fa  id  his  Opinion  was  altogether  fur  Monar- 
chy, and  that  he  hoped  he  fJjould  have  an  Advocate 
with  the  King  ;  but  had  nothing  more  material  to 
offer. 

Then  Mr.  Recorder,  after  having  fpoke  feveral 
things  in  aggravation  of  that  great  Crime,  where- 
of, after  a  fair  and  favourable  Trial,  he  was  con- 
vidled,  advifed  him  not  to  flatter  himfelf  with 
hopes  of  Life,  and  thereby  delay  his  Repentance 
neceffary  for  his  future  Happinefs ;  pronounced  the 
Sentence,  which  was,  That  he  floculd  return  to  the 


Draper  whom  he  named,  the  former  of  which  he  re- 

viembred  to  be  the  Prifoner,  and  to  infinuate  himfelf    place  from  -whence  he  came,  from  thence  be  drawn 

into  their  Company  and  difcourfe  them;  and  when  he     to    the  Place  of  Execution,  there  to   be  hang'd  by 

demanded  of  Mr.  Lee  to  tvhat  end  he  fJoculd  do  it, 

or  about  what  he  fhould  difcourfe  ihem^  he  told  him 

it  might  be  about  State-Afairs,  and  by   that  means 

he  would  find  a  way  to  make  him   a  great  Man  ; 

and  when  he  excufed  his  attempting  to   intrude    into 

fuch  Company    as   was  above  him,  he   being    but  a 

Shoe-maker,  Mr.  Lee  told  him.   he  knew  that  he  kept 

Company  with  fuch  and  fuch   men,  and  why  could  he 

not  as  well  do  it  with  thofe  he  had  mentioned.  And  of 

this  he  faid  his  Examination  was  taken  before  Sir 


the  Neck,  and  tvhi/ft  alive  be  cut  down,  and  his 
Bowels  to  be  taken  out  and  burnt ;  bis  Head  to  he 
fever'd  from  his  Body,  and  his  Body  divided  into 
four  Parts,  and  that  his  Head  and  garters  be 
difpofed  at    the  Pleafire  of  the  Kii.g. 

Lfpon  this  he  prayed  a  Divine  might  have  leave 
to  come  to  him,  as  likev/ife  his  Relations  ;  which 
being  allowed,  he  departed  the  Court,  and  was 
on  Friday  the  i8th  oi December,  executed  at?)'" 
burn  according  to  the  Sentence. 


Remarks 
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Id? 


Remarks  upon  the  Trials  of  Edward  Fitxharris, 

Stephen  Colledge,  Count  Coningfmark,  the  Lord  Ruf- 
fel,  Col.  Sidney,  Henry  Cornifh,  and  Charles  Bate- 
man  ;  as  alfo  on  the  Earl  ^f  Shaftesbury  V  Grand  "Jury, 
WilmerV  Homine  Replegiando,  and  the  Avoard  of 
Execution  againft  Sir  Thomas  Armflrong.  By  Sir  John 
Hawles,  aftervjards  Sollicitor-GeneraL 


^t  H  E  ftrange  Revolution  which  hath  of 
late  happen'd  in  our  Nation,  natural- 
ly leads  one  into  tlie  Confideration  of 
the  Caufes  of  it.  The  Danger  of  fub- 
verting  the  eftablifh'd  Religion,  and 
invading  Property,  alone  could  not  be  the  Caufes. 
For  if  it  be  true,  that  the  fame  Caufes  have  gene- 
nerally  the  fame  Effecfi;  -,  it  is  plain,  that  in  the 
Reign  of  a  precedent  Monarch,  the  Subverfion  of 
the  eftablifli'd  Religion  was  as  much  defign'd,  or 
at  leaft  was  believ'd  to  be  fo,  as  of  late  ;  and  it  is 
not  material  whether  what  was  fufpefted  was  true 
or  not  -,  and  Property  was  as  much  invaded  as  of 
late,  by  impofing  Ship-Money,  and  other  Taxes 
in  the  Nation,  but  more  efpecially  Ship-Money; 
which  at  firfL  was  light  and  eafy,  but  in  progrefs  of 
Time  was  increas'd,  according  as  it  was  found  the 
Nation  would  bear  it.  And  at  length  it  was  fear- 
ed, as  there  was  juft  Reafon  fo  to  do,  that  it 
would  become  as  burdenfom  as  what  is  now  im- 
pofed  on  the  French  Nation  by  the  French  King  -, 
and  yet,  when  the  War  broke  out,  if  the  Hiftory 
of  thofe  Times,  or  the  Perfons  who  liv'd  about 
thofe  Times,  are  to  be  believ'd,  the  majority  of 
the  Nation  took  part  with  the  King.  There  was 
therefore  fome  other  Reafons  for  the  Difxffeftion  of 
the  Nadon  to  the  late  Government,  and  they  may 
be  rank'd  under  thei'e  fix  Heads. 

Exorbitant  Fines  •,  cruel  and  illegal  Profecu- 
tions  ;  outrageous  Damages  •,  feizing  the  Charters  •, 
difpenfing  with  the  Tefl  and  Penal  Laws  -,  and  un- 
due Profecutions  in  criminal,  but  more  efpecially 
in  capital  Matters. 

For  the  Firft,  I  fliall  only  obferve,  that  when  the 
Houfe  of  Commons,  in  the  Parliament  1680,  took 
that  Matter  into  Confideration,  and  intended  to 
impeach  feveral  Perfons  for  the  fame,  the  higheft 
Fine,  at  that  time  complain'd  of,  was  but  1000/. 
and  yet    in  few    Years  they  were  heighten'd   to 


10,000  /,  20,000  /.  30,000  /.  and  40,000  /. 

For  the  Second,  the  Punidiment  of  Oatei,  Dan- 
gerfield,  and  Mr.  Johnfon  ;  and  the  clofe  Impri- 
fonment  of  Mr.  Hampden-,  Sir  Samuel  BarnardiJ}ony 
arid  of  feveral  other  Perfons,  as  they  were  againft 
the  Law,  fo  they  were  without  Precedent. 

For  the  Third,  tho'  the  Damages  given  to  Bolf- 
worth  were  the  firft  outrageous  Damages  given, 
which  were  taken  notice  of,  and  in  truth  were 
fuch  •,  yet  in  little  time  Damages  for  Matters  of 
like  kind  were  quickly  improved  to  10,000  /. 
20,000/.  40,000/.  nay  100,000/.  the  Truth  of 
which  a  great  many  living  Witneffes,  to  their  for- 
row,  can  teftify. 

For  the  Fourth,  the  feizing  the  City,  and  other 
Charters,  upon  the  Pretences  on  which  they  were 
queftion'd,  was  without  Example. 

For  the  Fifth,  the  difpenfing  with  the  Ted  and 
Penal  Laws,  was  as  mifchievous  as  it  was  illegal  ; 
it  making  Perfons  capable,  who  were  incapacitated 
by  Law  of  being  in  Places,  of  exercifing  Offices, 
for  whom  the  Perfons  who  had  Power  to  confer  or 
beftow  the  fame,  had  more  affeftion,  than  for  the 
Perfons  who  at  that  prefent  enjoy 'd  them  :  The 
Confequences  of  which  were  quickly  feen,  in  turn- 
ing out  the  prefent  Poireffors  to  make  room  for 
others  •,  which  was  the  thing,  which,  as  a  Scotch 
Bifhop  faid  of  another  matter,  fet  the  Kiln  a- 
fire. 

Of  thefe  five  Particulars  fomething  hereafter  may 
be  faid  ;  at  prefent,  this  Treatife  is  only  to  confi- 
der  how  far  the  Proceedings  in  capital  Matters,  of 
late  Years,  have  been  regular  or  irregular  :  And 
as  to  that,  I  fliall  not  at  all  confider  how  far  the 
Perfons  hereafter  mention'd  were  guilty  of  the 
Crimes  of  which  they  were  accus'd,  but  how  tar 
the  Evidence  againft  them  was  convincing  to  prove 
them  guilty,  and  what  Crimes  the  Facts  prov'd 
againft  them  in  Law  were. 
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'~T^  H  E  firft  Perfon  I  fliall  begin  withal  fliall 

\       be  Filzb arris ;  and  that  it  may  not  be  won- 

der'd,  that  the  Trial  and  Condemnation  of 

a   Perfon  who   was   confeliedly    an   hi/h   Papjl, 

fliould  be  complain'd  of  -,  and  one  whofe  Crimes 

were  fuch,  that  if  die  Law  declar'd  had  not  made 
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Capital,  it  had  been  juft,  in  refpecl  of  the  IVTa- 
lefadlor,  for  the  Legillative  Power  to  have  enabl- 
ed, that  he  fliould  ftift"er  the  fevereft  Punifliment 
ufually  inflidted  for  the  higheft  Crime  :  yet,  in  re- 
fpeft  of  the  common  Good,  it  had  been  juft  and 
fit  to  have  pardon'd  him,  if  he  would  have  con- 
fer'd 
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fcfs'd  who  were  his  Confpirators  and  Setters  on  -, 
for  I  am  apt  to  think,  that  if  that  Matter  had  been 
thorougWy  look'd  into,  fome  Perfons,  afterwards 
Witneffes  in  the  Lord  Rttjfd's,  Colonel  Sidney's, 
and  Mr.  Hampden's  Trials,  had  either  never  been 
produc'd,  or  had  not  been  credited  if  produc'd  -, 
nor  would  my  Lord  of  EJJex's  Throat  have  been 
cut  ;  and  my  Lord  Ru_f'l,  and  Colonel  Sidney 
might  have  worn  their  Heads  on  their  Shoulders  to 
this  Day. 

All  will  agree,  that  there  was  a  great  ftruggle 
between  the  fVbigs  and  Tories,    as  they  were  then 
call'd,  for  hanging  or  fiving  that  Man  :  Both  a- 
greed  he  deferv'd  to  be  hang'd  ;    the  firft  tliought 
it  tlieir  Advantage  to  fave  him  if  he  would  confefs, 
the  laft  thought  it  was  fit  to  hang  him  for  fear  he 
would  confei's.     And  to  expliin  the  matter,     it  is 
fit  to  go  a  lirde  higher  :  It  cannot  but  be  remem- 
bred,  tiiat  before  tlie  breaking  out  of  the  Popifh 
Plot,  Mr.  Clay  role  was  imprifon'd  in  the  Tower  for 
defigning  to  kill  the  King,  in  fuch  place  and  man- 
ner as  Gates  afterwards  difcover'd  the  Papifts   in- 
tended to  do  it.     In  Trinity  Term,    1678,   he  had 
an   Habeas  Cor/us  to  the  King's  Bench,    and  was 
brought  thither  in  order  to  be  bail'd,  and  produ- 
ced Perfons  of  Worth  to  bail  him  ;  but  the  Penalty 
of  the  Bail  fct  by  the  Court  was  fo  high,   and  the 
Court  fo  aggravated  the  Crime  for  which  he  was 
committed,  and  the  likelihood  of  the  Truth  of  it, 
that  the  Bail  refus'd  to  ftand,  and  Claypole  was  re- 
manded to  the  To-ivcr.     But  the  Term  after,  when 
the    Matter,  of  which   he  was  accus'd,    appear'd 
bare-fic'd  to  be  the  Defign  of  other  People,  he 
was  let  go,  for  fear  the  Examination  of  it  fhould 
go  further  in  proving  the  Popiih  Plot,    than  any 
thing  at  that  time  difcover'd.     And  if  it  were  now 
difcover'd,  upon  whofe  and  what  Evidence  he  was 
committed,  it  would  go  a  great  way  in  dilcovcring 
tlie  Truth  of  many  Matters,    as  yet  in  the  dark, 
(  but  that  Ddign  mifcarry'd,  becaufe  the  Intrigue 
was  difcover'd  before  it  took  effedt  •,  and  yet  a  like 
Defign  was  ilill  carried  on,  and  many  of  the  Cler- 
gy of  the  Church  of  England  had  been  prevail'd 
with  to  cry  the  PopiJJj  up  as  a  Fanat'uk  Plot.)    The 
Papilts    and  the  Clergy  of  the  Church    of   Eng- 
land being  in  the  late  Times  equally  Sufferers,  and 
opprefs'd  by  the  Fanaticks,  they  naturally  grew  to 
have  a  Kindnefs  for  each  other,  and  both  join'd  in 
hating  the  Fanaticks  ;    and  therefore  pretended,  at 
leaft,  that  they   did  not  believe  any  thing  of  the 
Popijh  Plot,  but  that  Report  was  given  out  by  the 
Fanaticks,    whilft  tliey  themfelves  were  defigning 
ibmething  againfl  the  Church  of  England.      The 
Papifts  h  iving  lb  great  a  part  of  the  Clergy  of  the 
Church  of  England,  ready  to  believe  any  tiling  of 
a  Fanatick  Plot,  which  tlicy  fiiould  forge,  and  ob- 
ferving  that  that  which  gave  Credit  to  the  Popijh 
Plct,    was  Writings  concurring  with  Oral  Teili- 
mony,  which  it  did  -,  for  very  little  of  the  Truth 
of  the  Popijh  Plot  depended  on  the  Credit  of  Oales, 
Bedloe,  or  any  other  Perfon,  mofl  of  the  Fafts  of 
that  Dcjfign,  when  difcover'd,  proving  themfelves : 
To  infcance  in  one  ;  Dates  difcover'd  Coleman  had 
Intelligence  with  Le  Chaifc,    of  a  Defign  on  Eng- 
land,   and  that  Coleman   had  Papers  teltifying  as 
much  -,  when  thofe  Papers  were  feiz'd,  and  own'd 
by  Caleman,    and  the  purport  of  them  was  what 
Oates  faid  they  were,  it  was  not  material,  whether 
Oales  was  a  Man  of  Truth  or  nor,    the  Papers, 
without  Oatcs's  further  Evidence,  fufiiciencly  prov'd 


the  Defign :  I  fay,  the  Papifts,  having  obferv'd  what 
the  Evidence  was  which  gave  Credit  to  that  Plot, 
refolv'd  to  purfue  the  fime  Steps,    and  therefore 
Dangerfield  was  made  ufe  of  to  leave  P.ipers  in  Co- 
lonel Manfel's  Lodging,  who  was  an  Acquaintance 
of  my    Lord  Shaftesbury's   importing    a   +    Plot  ; 
but  that  was  fo  foolifhly  carried  on,     *r-   r   /-,, 
and  tiie  then  *  Attorney-General,  who     Levinz.' 
had  the  Examination  of  that  Matter, 
not  being  qualify'd  with  the  Affurance  his  Succef- 
for  had,  to  carry  on  a  thing  that  had  ncidier  Senfe 
nor  Honefty  in  it,  made  I'uch  a  fcurvy  Report  of 
the  Matter  to  the  King  and   Council,    that  they 
weie  cnforc'd  to  vote  ManJA  Innocent,  Dangerfield 
Guilty,  and  that  it  was  a  Defign  of  the  Papijls  to 
lay  a  Plot  to  the  DifTenters  Charge,  and  a  furtaer 
Proof  of  the  Popijh  Plot.     But  that  Attorney-Ge- 
neral being  remov'd  to  a  Place  of  more  Honour, 
though  of  lefs  Profit,    and  *  another     ^   . 
put  in  his  Place,  the  Papifts  refolv'd     SawyS     " 
to  carry  on  the  lame  Defign  ;  and  no 
Perfon  a  fitter  Inftrumenc  than  Fitzbarris,    in  re- 
fpeft  of  his  Religion  and  his  Acquaintance  ;    but 
before  his  Defign  came  to  perfedtion,    it  was  dil- 
cover'd. 

He  was  firft  imprifon'd  in  Newgate,  where  fome 
Perfons  ( amongft  whom  Mr.  Cornijh,  as  I  remem- 
ber, then  Sheriff,  was  believed  to  be  one,  and  it 
was  not  the  leaft  of  his  Crime,  that  he  endeavour'd 
to  look  into  that  Arcanum)  went  to  examine  him 
as  to  the  Particulars  of  that  Defign  ;  Wi,ich  was 
quickly  taken  notice  of,  and  the  Prilbner,  in  breach 
ot  the  Habeas  Corpus  Aft,  remov'd  from  thence  to 
the  Tower,  where  he  was  kept  clofe  Prifoner. 

The  Parliament  at  Oxford  meeting  fcon  after 
Fitzharris's  Apprehenfion,  and  the  Houfe  o*'Com-  " 
mons  being  inform'd  of  as  much  of  his  Defign  as 
was  then  dilcovered,  they  thought  themfelves  high- 
ly concern'd  to  examine  him  ;  but  how  to  do  it 
they  knew  not  :  only  they  refolv'd  ( upon  a  Re- 
port which  one  of  their  Members  made  them  of 
one  Hubert,  who  confeiTcd  himi'elf  guiky  of  firing 
the  City  of  London,  upon  whicli  it  was  refolv'd  to 
examine  him  in  the  Houfe  of  Commons  the  next 
Morning,  but  before  the  Houfe  lat  Hubert  was 
hang'd)  that  Fitzbarris  fliould  not  be  hang'd  with- 
out their  knowledge  and  confent  •,  and  to  effedt 
it,  they  remember'd  a  Defign  to  try  the  five  Po- 
pijh L.ords  in  the  Tower  uponlndiftments  •,  whereup- 
on, if  they  fliould  be  acquitted,  it  was  thought  that 
thofe  Acquittals  might  be  pleadable  to  Impeach- 
ments. To  prevent  which,  the  Houfe  had  exhibit- 
ed general  Impeachments  of  High-Treafon  againft 
them  in  the  Houfe  of  Lords  •,  which  had  fuch  fuc- 
cefs,  that  the  Lords  were  never,  and  the  Judges 
gave  their  Opinion  that  they  could  not  be,  tried 
on  the  Indiftments,  as  long  as  the  Impeachments 
were  in  being  ;  for  which  Reafon,  the  Houfe  of 
Commons  exhibited  a  general  Impeachment  of 
High-Treafon  in  the  Houfe  of  Lords  againft  Fitz- 
harrii,  which  was  receiv'd  ;  after  which  the  Houfe 
of  Lords  made  an  Order,  that  Fitzbarris  might  or 
fliould  be  try'd  in  the  Khijgs  Bench  for  the  fime 
Treafon  :  fucldenly  after  which,  that  Parliament  was 
diflTolv'd.  Whether  Fitzharris's  Bufinefs  was  the 
break-neck  of  that  Parliament,  I  know  not,  but 
it  was  flirewdly  fufpefted  it  was. 

There  was  at  that  time  a  *  Chief     ^ 
Juftice  in  the  Kin£s  Bench,  who  was     Scroggs! 
himfelf    under    an    Impeachment    of 


■J-  Burnet'i  Hiftory  of  his  own  Times,  Vol.  I   p.  47}-. 
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High-Treafon,  and  had  nor,  for  "that  Reafon,   fat^ 
in   Court  for  fome    Terms   preceding  ;    and  the 
Trial  of  Fuzharm  being  generally  look'd  upon  to 
be  as  illegal  as  it  was  odious,  it  was  thought  conve- 
^  nient  to  carry  it  on  by  a  Perfon  of 

pfmberton!'  b^"^""  ^^^^^^  '  whereupon  *  one  who 
had  been  a  Puifne  Judge  of  that  Court, 
and  had  behaved  himfelf  very  plaufibly,  and  had 
gained  Credit  by  being  turn'd  out,  was  thought 
to  be  the  fitteft  Perfon  to  undertake  it  ;  and  ac- 
cordingly the  then  prefent  Chief  Juftice  was  re- 
mov'd,  and  the  other  was  preferred  to  his  Place. 

Ic  being  refolv'd  that  Fitzharris  fhould  be  try'd, 
the  Bufmefs  was  how  to  get  WitnelTes  to  give  Evi- 
dence to  a  Jury,  and  how  to  get  Juries  to  find  the 
Bill,  and  to  convict  the  Prifoner,  which  were  dif- 
ficult Preliminaries. 

^    .  „,.,,.  A  *  Perfon  who  had  been  one  of  the 

*  Sir  William      -r-trrr^  i  ■   l    i     j 

Waller.  Houle  of  Commons,    which  had  ex- 

hibited the  Impeachment,  was  a  prin- 
cipal Witnefs  •,  but  if  he  fhould  give  Evidence  on 
the  Indiftment,  he  knew  not  how  far  he  might  be 
hereafter  queflionable  and  punifhable  for  it,  when 
a  Parliament  fhould  fit  again  ;  but  at  laft  that  Per- 
fon was  prevail'd  upon  to  give  Evidence,  but  by 
what  Means  is  beft  known  to  himfelf  And  as  for 
the  Juries,  Grand  and  Petty,  they  were  fatisfy'd 
with  the  Direftion  of  the  Court,  that  they  not  on- 
ly might,  but  ought  to  find  the  Bill,  and  Verdidl, 
according  to  their  Evidence.  And  I  think  the  Court 
was  fo  far  in  the  right. 

That  Matter  being  adjufted,  a  Bill  of  High- 
Treafon  was  found  againft  the  Prifoner  ;  whereup- 
on he  was  prefently  arraigned,  and  after  much  Con- 
tefl  and  Declaradon  of  tiie  Court,  that  they  could 
hear  nodiing  till  he  had  pleaded  in  chief  ( which  if 
he  had  done,  the  Plea  he  afterwards  pleaded,  which 
was  to  the  Jurifdidion  of  the  Court,  had  come  too 
late )  he  had  Leave  given  him  to  plead  the  fpecial 
Matter  of  the  Impeachment  -,  and  accordingly 
Counfel  were  alTign'd  him  to  draw  up  and  argue  his 
Plea  put  in  to  the  Jurifdidlion  of  the  Court  •,  which 
was,  That  be  was  impeached  in  a  fuperior  Court  for 
the  fame  Treafotu 

Great  Endeavours  were  ufed  to  have  the  Pka 
over-ruled,  without  fo  much  as  hearing  the  Prifo- 
ner's  Counfel  for  the  maintaining  it.  The  Pretences 
were,  that  the  Prifoner  on  his  Plea  ought  to  have 
produced  the  Record  of  his  Impeachment,  and 
that  the  Plea  of  the  Impeachment  for  High-Trea- 
fon in  general  was  naught,  without  ipecifying  what 
the  High-Treafon  was  for  which  he  was  ira- 
peach'd  ;  for  an  Impeachment,  or  an  Indiftment 
of  High-Treafon  in  general  was  naught  •,  that  the 
King  had  power  to  proceed  on  an  Impeachment 
or  Indidlment  for  the  lame  thing,  at  his  Eleftion  : 
That  the  Allegation,  that  Fitzharris  was  impeached, 
which  Impeachment  food  in  full  force.,  not  having 
mention'd  an  Impeachment  before,  was  naught. 
But  afterwards  the  AtlomeyGeneral  demurred,  and 
the  Prifoner  join'd  in  the  Demurrer.  And  then  a 
Day  was  given  to  argue  the  Plea  till  Saturday  the 
7th  of  May,  at  which  time  the  Attorney  added  to 
the  Exceptions  he  took  to  the  Plea,  Whether  a  Suit 
in  a  fuperior  Court  can  take  away  the  Jurifdidtion 
of  another  inferior  Court,  who  had  an  original  Ju- 
rifdidion  of  the  Caufe,  of  the  Perfon,  and  of  the 
Faft,  at  the  time  of  the  Faft  committed  ? 

To  maintain  the  Plea,  the  Counfel  for  the  Pri- 
foner alledged,  that  an  Impeachment  ditfer'd  from 
an  Indidment  ;  the  firft  was  at  the  Suit  of  the  Com- 
mons of  England.,  and  was  like  an  Appeal,  or  ra- 
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ther  an  Appeal  refembled  an  Impeachment  ;  that 
the  Proceedings  were  diflerent  in  the  Trials  :  In 
the  firfl,  the  Trial  is  by  the  Houfe  of  Lords  -,  in 
the  lafl,  of  a  Commoner,  by  a  Jury  of  Com- 
mons. In  the  lafl,  but  little  time  was  allowed  for 
giving  or  confidering  of  tiic  Evidence  ;  in  the  firft, 
a  much  longer  time.  That  this  Matter  was  never 
praclifed  before  ;  that  the  King  may  pardon  a 
Criminal  profecuted  by  an  Indiftment,  but  not  by 
an  Impeachment,  no  more  than  if  profecuted  by 
an  Appeal.  If  he  fliould  be  acquitted  on  the  In- 
didment,  it  might  be  a  Qucltion  whether  that  may 
be  pleaded  in  Bar  to  the  Impeachment  ;  and  if 
not,  the  Prifoner  fhould  be  brought  twice  in  jeo- 
pardy of  his  Life  for  the  fame  Crime,  contrary  to 
the  Rule  of  Law. 

To  the  Objedion,  that  the  Plea  was  not  certain, 
it  being  pleaded  as  an  Impeachment  of  High- 
Treafon,  not  fetting  forth  the  High-Treafon  in 
particular  ;  it  was  anfwer'd,  that  an  Impeachment 
differ'd  from  an  Indidment :  For  by  the  Cuftom 
of  Parliamrnt,  which  is  the  Law  of  the  Land,  fuch 
a  general  Impeachment  is  good  -,  but  by  the  Law, 
a  general  Indidment  of  High-Treafon,  without 
fpccifying  what,  when,  where,  or  how,  is  not 
good  ;  and  therefore  the  Plea  of  an  Indidment  and 
an  Impeachment  is  variant. 

To  the  Objedion,  that  there  was  no  Impeach- 
ment mention'd  before  the  Averment  of  qtu?  qui- 
detn  impetitio,  it  was  frivolous  ;  for  it  was  before 
mention'd  that  he  was  impeach'd,  and  then  by  a 
necefTary  Confequence  there  was  an  Impeachment. 

As  to  the  Objedion,  that  the  King  might,  in 
which  Court  he  would,  profecute  for  High-Trea- 
fon, it  was  little  to  the  purpofe  ;  for  the  Cafe  did 
not  come  up  to  it,  the  Impeachment  being  the 
Suit  of  the  Commons,  and  not  of  the  King  ;  and 
that  the  Courts  of  JVefiminfter-Hall  had  refus'd  to 
meddle  with  Matters  relating  to  the  Parliament. 
That  though  the  Impeachment  was  general,  yet 
it  was  made  certain  by  the  Averment  -,  that  it  was 
for  the  fame  Crime  for  which  the  Indidment  was  : 
That  the  Attorney-GeneroJ.  might  have  taken  Ilfue, 
that  there  was  no  fuch  Impeachment  as  was  plead- 
ed ;  or  elfe  he  might  have  faid,  that  the  Im- 
peachment was  not  for  the  fame  Treafon  for  which 
he  was  indided  •,  but  having  demurr'd,  he  had  con- 
fefs'd  both  to  be  true.  That  at  common  Law,  if 
an  Appeal  of  Murder  had  been  brought,  the  King 
could  not  proceed  on  the  Indidment,  till  the  Ap- 
peal was  determin'd  ;  that  the  Judges,  whereof 
Ibme  were  then  in  Court,  had  given  their  Opinions 
to  the  King  and  Counfel,  concerning  the  five  Po- 
pifh  Lords,  that  they  could  not  be  try'd  upon  In- 
didments,  fo  long  as  general  Impeachments  were 
depending  for  the  fame  Treafon  :  and  yet  their 
Cafes  and  this  differ'd  ;  there  the  Indidments  were 
found  before  the  Impeachments  preferr'd,  and  here, 
after  the  Impeachment. 

In  the  Reply  to  vitiate  the  Plea,  it  was  infifted^ 
that  it  did  not  conclude  fi  Curia  prccedere  debeat  as 
well  as  vidt,  as  was  ulual  for  Pleas  of  that  nature 
to  do  -,  that  perhaps  this  Matter,  if  the  Prifoner 
had  been  acquitted  upon  the  Impeachment,  might 
have  been  pleaded  in  bar  to  the  Indidment,  but  it 
was  not  pleadable  to  the  Jurii'didion  of  the  Court ; 
that  in  the  Cafe  of  the  five  Lords,  the  Indidments 
were  removed  into  the  Houfe  of  Lords  v  that  Ap- 
peals in  Treafon  are  taken  away  by  the  Firfl  of 
Henry  the  IVth  -,  tliat  in  the  Plea  it  ought  to  be 
averr'd,  what  Lex  &  Confuctudo  Pari,  are  ;  that 
till  Articles  carried  up,    no  Man  impeach'd  is  ob- 
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\\a\\  to  anfwer;  that  in  all  Cafes  of  Appeals,  a 
Man  is  put  twice  in  jeopardy  of  his  Life,  if  he  be 
trv'd  upon  an  Indiftment  within  a  Year. 

To  take  a  fhorc  Review  of  what  hath  been  re- 
cited, it  was  thought  the  King's  Counfel  run  the 
Court  upon  a  Rock,  and  it  was  hard  for  them  to 
o-et  off.  The  Court  had  advis'd  them  to  take  time 
to  conficier  what  Courfe  they  would  take  •,  but  the 
King's  Counfel  were  haily,  as  they  always  were 
when  they  were  refolved  to  carry  a  Matter  right 
or  wrong  -,  and  having  three  bad  Ways,  they  chofe 
the  worit. 

If  they  had  taken  Iffue  on  the  Record,  or  the 
Averment,  that  the  Impeachment  and  Indidtment 
were  not  for  the  lame  Treafon,  they  might  have 
pretended  that  the  Journal  of  the  ?Ioufe  of  Lords 
was  not  a  Record,  or  that  the  Debates  in  the  Houfe 
of  Commons  were  not  good  Evidence  •,  or  if  they 
had  reply 'd,  the  Order  of  the  Houfe  of  Lords  for 
trying  the  Prilbner  in  the  Kw^s  Benih,  to  the  Plea, 
they  might  have  infifted  on  the  Power  of  the  Houfe 
fo  to  do  :  but  having  demurr'd,  they  confeffed  the 
Truth  of  all  the  Matter  of  the  Plea,  and  wav'd 
the  Benefit  of  that  Order,  and  flood  upon  Points 
of  Law,  either  conceded  by  the  Court,  or  refolv'd 
by  the  Judges  before,  or  iuch  neceflary  Inferences 
from  them  as  were  impolTible  to  be  deny'd. 

It  could  not  be  deny'd,  but  a  general  Impeach- 
ment of  High-Treafon,  by  the  Cuilom  of  Parlia- 
ment, was  good  -,  it  could  not  be  deny'd,  but, 
by  the  Refolution  of  the  Judges  in  the  Cafe  ot 
the  Lords  in  the  Tower,  a  general  Impeachment  of 
High-Treafon  ftopt  Proceedings  upon  an  Indidt- 
ment for  the  fame  Matter.  It  did  not  differ  the 
Cafe,  that  the  Indidiments  in  the  King's  Bench  a- 
gainft  the  Lords  were  remov'd  into  the  Houfe  of 
Lords  ;  for  every  one  knows  new  Indidtments  might 
have  been  preferred  againft  them  for  the  fame 
Crimes.  And  if  that  had  been  the  Reafon  of  the 
Judges  Refolution,  why  did  not  the  Judges  then  in 
Court,  all,  or  moft  part  of  whom  were  Judges  at 
the  giving  that  Opinion,  deny  the  Opinion,  or  the 
Reafon  alledg'd,  which  they  did  not?  It  was  not 
a  Reafon  to  difallow  the  Plea,  becaufe  particular 
Articles  ufe  to  follow  general  Impeachments,  and 
the  Impeach'd  are  not  bound  to  anfwer  till  the  par- 
ticular Articles  were  exhibited,  which  is  true  -,  tor 
by  the  lame  Reafon,  a  Defendant  cannot  plead  an 
Adlion  depending  againft  him  for  the  fame  Mat- 
ter in  a  fupcrior  Court,  unlets  the  Plaintiff  hath 
declar'd  againft  Iiim  in  the  fuperior  Court,  which  is 
not  true.  It  was  not  a  Reafon  that  all  Records  in 
inferior  Courts  muft  be  pleaded  particularly,  as  In- 
didtments, and  the  like  ;  becaufe  fuch  Records 
muft  be  certain  and  particular,  or  elie  they  are 
erroneous,  and  cannot  be  pleaded  ;  but  an  Impeach- 
ment may  be  general. 

Where  the  Matter  of  a  Plea  is  naught,  no  Form 
can  make  it  good  ■,  though  where  the  Matter  of  a 
Plea  is  good,  an  ill  Form  may  fpoil  it.  If  there- 
fore a  general  Indidtment  or  Record  is  naught,  as 
in  all  the  Cafes  cited  againft  the  Plea,  it  was  no 
fpecial  Averment  to  reduce  it  to  a  certainty,  or  any 
Form  can  make  it  a  good  Plea :  But  a  general 
Impeachment  is  good,  and  therefore  it  may  and 
muft  be  pleaded  generally  -,  and  pleading  it  fpeci- 
ally,  would  make  it  falfe,  if  there  were  no  fubfe- 
quent  Articles,  as  in  this  Cafe  there  were  not,  to  af- 
cerrain  it. 

It  is  to  no  purpofe  to  run  through  all  the  Ram- 
ble of  the  Counfel  or  Court  againft  the  Plea,  when 
they  all  laid  the  Matter  of  the  Plea  was  not  in 


queftion,  but  the  Form  ;  and  yet  when  fo  often 
ask'd  in  what  of  the  Form  it  was  defedtive  ?  they 
were  not  able  to  anfwer.  If  it  be  agreed  that  the 
Matter  of  a  Plea  is  good,  but  it  is  defedtive  in 
Form,  they  always  fhew  how  it  ought  or  might 
have  been  mended,  which  in  this  Cafe  was  never 
done.  And  as  this  Cafe  was  new  in  feveral  Parti- 
culars, fo  it  is  in  this,  that  in  reading  all  the  Ar- 
guments of  this  Plea,  no  Man  knows,  by  what 
was  difcours'd,  what  was  the  Point  in  queftion. 

After  the  Arguments,  the  Chief  Jullice,  in  fhew 
at  leaft,  very  favourably  offers  the  Pnlbner's  Coun- 
fel liberty  to  amend  the  Plea,  if  they  could  ;  which 
they  (apprehending,  as  they  had  Reafon,  for  I 
think  none  can  fhew  how  it  might  have  been  mend- 
ed, rather  a  Catch  than  a  Favour)  refus'd  to  do  ; 
whereupon  the  Court  took  time  to  confider  of  it, 
and  on  the  i  ith  of  May,  there  being  a  great  Au- 
ditory, rather  to  hear  how  the  Judges  would  bring 
themfelves  off,  than  to  know  what  the  Law  of  the 
Plea  was,  the  Chief  Juftice,  without  any  Reafons, 
deliver'd  the  Opinion  of  the  Court,  upon  Confe- 
rence had  with  other  Judges,  that  his  Brothers, 
Jones,  Ray??wnil,  and  himfelf,  were  of  Opinion  that 
the  Plea  was  infufficient  •,  his  Brother  Dolben  not 
refolv'd,  but  doubting  concerning  it,  and  there- 
fore awarded  the  Prifoner  fhould  plead  to  the  In- 
didtment, which  he  did.  Not  Guilty  ;  and  his  Trial 
order'd  to  be  the  next  Term. 

I  think  it  would  puzzle  any  Perfon  to  fhew,  if 
ever  a  Court  of  IFeftminfter-Hall  thought  a  Mat-, 
ter  to  be  of  fuch  difficulty  as  fit  to  be  argu'd,  that 
they  gave  their  Judgments  afterwards  without  the 
Reafons :  'Tis  true,  that  the  Courts  of  Civil  Law 
allow  Debates  amongft  the  Judges  to  be  private  a- 
mong  themfelves  -,  but  the  Proceedings  at  Com- 
mon Law  always  were,  and  ought  to  be,  in  aperta 
curia.  Had  this  Practice  taken  place  heretofore,  as 
it  hath  of  late  ( but  all  fince  this  Precedent )  no 
Man  could  have  known  what  the  Law  ot  England 
was,  for  the  Year-Books  and  Reports  are  nothing 
but  a  Relation  of  what  is  faid  by  the  Counfel  and 
Judges  in  giving  Judgment,  and  contain  the  Rea- 
fons of  the  Judgment,  which  are  rarely  exprefs'd 
in  the  Record  of  the  Judgment  ;  and  it  is  as  m^uch 
the  Duty  of  a  Judge  to  give  the  Reafons  why  he 
doubts,  as  it  is  of  him  who  is  fatisfied  in  the  Judg- 
ment. Men  fometimes  will  be  afliam'd  to  offer 
thofe  Reafons  in  publick,  which  they  may  pretend, 
fiitisfy  them,  if  conceal'd  -,  befides,  we  have  a 
Maxim  in  Law  undeniable,  and  of  great  ufe,  that 
any  Perfon  whatever  may  redtify  or  inform  a  Court 
or  Judge  publickly  or  privately,  as  Amicus  CuricBy 
a  Friend  to  the  Court,  or  a  Friend  to  Juftice  :  But 
can  that  be  done,  if  the  Standers-by  know  not  the 
Reafon  upon  which  the  Court  pronounce  their  Judg- 
ment ?  Had  the  three  Judges,  who  were  clear  in 
their  Opinion,  given  their  Reafons  of  that  Opi- 
nion, perhaps  fome  of  the  Standers-by  might  have 
fhew'd  Reafons  unthought  of  by  them,  to  have 
made  them  ftagger  in,  if  not  alter  that  Opinion ; 
or  if  Juftice  Dolben  had  given  the  Reafon  of  his 
Doubt,  perhaps  a  Stander-by  might  have  fliewn  him 
a  Reafon  unthought  of  by  him,  which  would  have 
made  him  pofitive  that  the  Plea  was  or  was  not  a 
good  Plea. 

If  a  Man  fwears  what  is  true,  not  knowing  it  to 
be  true,  though  it  be  logically  a  Truth  as  it  is 
diftinguifh'd,  yet  it  is  morally  a  Lye  -,  and  if  a  Judge 
give  Judgment  according  to  Law,  not  knowing  it 
to  be  lb,  as  if  he  did  not  know  the  Reafon  of  it 
at  that  time,  but  bethought  himfelf  of  a  Reafon 
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for  k  afterwards,  though  the  Judgment  be  legal, 
yet  the  pronouncing  of  it  is  unjuft. 

Judges  ought  to  be  bound  up  by  the  Reafons 
given  in  publick,  and  not  fatisfy  or  make  good 
their.  Jutlgmcnt  by  after-thought  of  Reafons.  How 
very  ill  did  it  become  the  Chief  Juftice  Popham,  a 
Perfon  of  Learning  and  Parts,  in  the  attainting 
Sir  Waller  Rawleigb,  of  which  Trial  all  fince  that 
time  have  complain'd  ?  when  he  gave  his  Opini- 
on, that  the  Affidavit  of  the  Lord  Cobbain,  taken 
in  the  abfence  of  Sir  Walter.,  might  be  given  in 
Evidence  againft  him,  without  producing  the  Lord 
Cohbam  Face  to  Face  to  Sir  Walter  ( which  was  de- 
fir'd  by  him,  altho'  the  Lord  Cohbam  was  then  forth- 
coming.) When  he  iumm'd  up  the  Evidence,  he 
faid,  *  Jujt  then  it  came  into  his  Mind,  ivhy  tbe  Ac- 
cufer  JJjould  not  come  Face  to  Face  to  tbe  Piifoner, 
becaufe  be  might  retraol  his  Evidence  *,  and  when  he 
Jhould  fee  bimfelf  tnitjl  die,  he  tvonld  think  it  beft  that 
his  Fellow  Jhould  live  to  commit  the  like  Treafon,  and 
fo  in  fame  fort  feek  Revenge.  Which  befides  that  it 
is  againft  the  common  Law,  and  Reafon,  it  is  a- 
gainlt  the  exprefs  Statute  of  Edw.  VI.  which  takes 
care,  that  in  Treafon  the  Witnefs  fhall  be  brought 
Face  to  Face  of  the  Perfon  accus'd. 

Did  it  become  a  juft  Man  to  give  his  Opinion, 
and  bethink  himfelf  of  a  Reafon  afterwards  ?  And 
I  am  miftaken  if  it  will  not  herein  appear,  that 
many  Perfons  complained  of,  have  not  been  guilty 
of  the  fame  Weaknefs  or  Injuftice,  call  it  which 
you  will  j  fo  foolifh  are  the  beft  Lawyers  and  plau- 
fible  Speakers,  when  they  refolve  to  carry  a  Point, 
whether  juft  or  not  :  Flowever  they  may  deceive 
the  Ignorant,  yet  they  talk  and  argue  very  abfurd- 
ly  to  the  Apprehenfion  of  the  majority  of  Man- 
kind, And  they  had  been  fooner  difcover'd,  but 
that  the  Difcoverers  were  quickly  fupprefs'd  and 
cruftied,  as  Scandalizers  of  the  Juftice  of  the  Na- 
tion. And  I  think  this  may  be  juftly  called  the 
firft  mute  Judgment  given  in  Weflminftcr-Hall. 

But  to  return  to  Fitzharris's  Trial,  which  carne 
on  the  9  th  of  June  ;  and  then  the  King's  Coun- 
fel  made  ufe  of  their  Arts  in  managing  the  Jury. 
And  firft,  there  were  a  great  many  Perfons  for 
Jurors  to  whom  Mr.  Attorney  had  no  ftomach  ; 
fome  challenged  for  Caufe,  for  that  they  were  no 
Freeholders,  as  John  Kent,  Giles  Shute,  Nathaniel 
Grantham,  and  feveral  others  ;  and  the  Challenge 
allow'd  to  be  a  good  Challenge  by  all  the  Court ; 
for  though  the  Chief  Juftice  only  fpoke,  yet  all 
the  Court  aflent  to  what  one  Judge  fays,  if  they 
do  not  fhew  their  diiTent.  I  do  not  take  notice  of 
this,  as  complaining  of  it,  for  I  think  it  is  a  good 
Caufe  of  Challenge  in  Treafon  ;  but  then  I  cannot 
but  wonder  at  the  AfTurance  of  the  fame  King's 
Counfel,  who  denied  it  to  be  a  good  Caufe  of 
Challenge  in  the  Lord  Ruffel^  Trial.  It  is  true, 
that  was  a  Trial  in  the  City,  but  that  Matter  had 
no  Confideration  in  the  Judgment ;  for  after  the 
Lord  Rujfel's  Counfel  had  been  heard,  all  the  Judges 
deliver'd  their  Opinions,  That  at  common  Law,  No 
Freehold  was  no  Challenge  in  Treafon  -,  and  that 
the  I  and  2  Phil,  i^  Mar.  had  reftor'd  the  Trbl 
in  Treafon  to  be  what  it  was  at  common  Law  :  Of 
which  Number  of  Judges,  Sir  Francis  Pemberton 
and  Sir  'Thomas  Jones  were  two  ;  nay,  Sir  Francis 
Pemberton  ask'd  Mr.  Pollexfen,  Wloetber  he  found 
any  Refolulion  at  common  Law,  that  no  Freehold 
was  a  Challenge  in  Treafon.  And  that  Judgment  is 
afterwards  cited  in  Colonel  Sidney's  Trial,    as  the 
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Opinion  of  all  the  Ju'lges  of  England,  That  no 
Freehold  was  no  Ch.dlcigc  to  a  Juror  in  Treafon 
at  common  Law  ;  and  Colonel  Suhiefs  Trial  was 
in  a  County  at  large. 

But  if  it  was  not  a  Challenge  at  common  Law, 
I  would  know  how  it  came  to  be  a  Cliallenge  in 
Fitzbarrii's  Cafe  .-'  Tliere  war.  no  iiUcrvcning  Aft  of 
Parliament  to  alter  the  Law  between  the  two  Tri- 
als, that  I  know  of. 

vlnothcr  Art  us'd,  was  to  challenge;  for  theKino^ 
without  Caufe,  where  no  Caufe  could  be  flicwn, 
fuch  Jurors  as  they  did  not  like. 

The  Prifoner  was  troubled  at  this,  and  appeals 
to  the  Court,  whether  the  Attorney-General  was 
not  oblig'd  to  fhew  his  Caufe  of  Challenge  ;  but 
is  aniwer'd  by  the  Court,  that  he  need  not  till  all 
the  Panne]  was  gone  through,  or  the  reft  of  the 
Jurors  challeng'd,  which  is  true  •,  but  had  the  Pri- 
foner been  advis'd  to  challenge  the  reft  of  the  Ju- 
ry, as  he  would  have  been  if  he  had  had  Counfel, 
the  Attorney  muft  have  wav'd  his  Challenge,  or 
put  oft'  the  Trial.  And  fince  he  was  not  allowed 
Counfel,  why  fliould  not  the  Court,  according  to 
their  Duty,  as  they  have  faid  it  is,  advis'd  him  fo 
to  do  ?  I  am  fure,  in  Count  Conin:f»uirk's  Trial, 
when  Sir  Francis  Winmngton  challenged  a  Juror 
without  Caufe,  for  the  King,  the  Court  prefently 
ask'd  the  Caufe  ;  and  fuch  Anfwer  was  made  by 
the  Profecutor's  Counfel  as  was  made  to  Fitzhar- 
ris  :  Whereupon  the  Court  told  the  Count,  that 
the  way  to  make  them  fhew  their  Caufe  of  Qial- 
lenge,  was  to  challenge  all  the  reft  of  the  Jury  ; 
and  thereupon  the  Challenge  was  waved.  They 
were  different  Praftices,  tending  to  different  Ends  j 
and  accordingly  it  fucceeded,  Fitzbarris  was  con- 
vi(5led,  and  the  Count  acquitted. 

Upon  the  Trial  the  Evidence  was  this  ;  Fitzbarris 
was,  the  2ift  Day  oi  February,  1681,  with  Eve- 
rard,  and  gave  him  Heads  by  word  of  Mouth,  to 
write  the  Pamphlet  in  the  Indidtment  mentioned, 
to  fcandalize  the  King,  raife  Rebellion,  alienate 
the  Hearts  of  the  People,  and  fet  them  together 
by  the  ears ;  the  Libel  was  to  be  prelented  to  the 
French  AmbafHidor's  ConfefTor,  and  he  was  to  pre- 
fent  it  to  the  French  AmbalTador  ;  and  it  was  to 
fet  thefe  People  together  by  the  ears,  and  keep 
them  clafhing  and  miftrufting  one  another,  whilft 
the  French  fhould  ^^.mFlanders,  and  then  they  would 
make  no  bones  of  England :  For  which  Libel  Eve- 
rard  was  to  have  forty  Guineas,  and  a  monthly 
Penfion,  which  fhould  be  fome  thoufands  of  Pounds. 
Everard  was  to  be  brought  into  the  Cabal,  where 
feveral  Proteftants  and  Parliament-Men  came,  to  give 
an  account  to  the  AmbafTador  how  things  were 
tranfafted.  Everard  asked  what  would  be  the  ufe 
of  the  Libels  .''  Fitzbarris  faid,  we  ihall  difperfe 
them  we  know  how  ;  they  were  to  be  drawn  in  the 
Name  of  the  Nonconformifts,  and  to  be  put  and 
fathered  upon  them.  This  was  the  Sum  of  Eve- 
rard's  Evidence. 

Mr.  Stnith  prov'd  Fitzbarris's  giving  Inftruftions 
to  Everard  ;  and  Sir  William  Waller  and  others 
prov'd  the  Libel,  and  the  Difcourfe  about  gain- 
ing Flanders  and  England:  Other  WitnefTes  were 
examin'd  to  prove  Fitzbarjis's  Hand.  For  the 
Prifoner,  Dr.  Oates  faid,  Everard  told  him  the  Li- 
bel was  to  be  printed,  and  to  be  fent  about  by  the 
Penny-Poft  to  the  protefting  Lords,  and  leading 
Men  of  the  Houfe  of  Commons,  who  were  to  be 
taken  up  as  foon  as  they  had  it,  and  fearched,  and 


Vol.  IV. 


*  Vol.1.  />.  118. 


r» 


I70 


Remarks  on  FitzharrisV  Trial. 


to  have  it  found  about  them.     He  faid  the  Court ' 
had  an   hand  in  it,  and  the  King  had  given  Fitz- 
harris  Money  for  it  already,  and  would  give  him 
more  if  in  had  fuccefs. 

lAx.CornlJh  faid,  when  he  came  from  Newgate 
to  the  King,  to  give  him  an  account  in  what  Dif- 
pofition  he  found  the  Prifoner  to  make  a  Difco- 
very  ;  the  King  faid  he  had  had  him  often  before 
him  and  his  Secretaries,  and  could  make  nothing 
of  what  he  did  difcover  ;  that  he  had  for  near 
three  Months  acquainted  the  King  he  was  in  pur- 
fuit  of  a  Plot,  of  a  Matter  that  related  much  to 
his  Perfon  and  Government,  and  that  in  as  much 
as  he  made  Proteftations  of  Zeal  for  his  Service, 
he  did  countenance  and  give  him  fome  Money  ; 
that  the  King  faid  he  came  to  him  three  Months 
before  he  appeared  at  the  Council-Table. 

Colonel  Maiifel  faid,  that  Sir  IFiUiam  Waller  gave 
him  an  account  of  the  Bufinefs  in  the  prefence  of 
Mr.  Hunt,  and  feveral  others  ;  and  fixid,  that  when 
he  had  acquainted  the  King  with  it,  the  King  faid 
he  had  done  him  the  greateft  piece  of  fervice  that 
ever  he  had  done  him  in  his  Life,  and  gave  him 
a  great  many  thanks :  But  he  was  no  fooner  gone, 
but  two  Gentlemen  told  him,  the  King  fiid  he  had 
broken  all  his  Meafures,  and  the  King  would  have 
him  taken  oft"  one  way  or  other  ;  and  laid,  that 
the  Defign  was  againft  the  Proteftant  Lords,  and 
Proteftant  Party.  Mr.  Hunt  confirm'd  the  iame 
thing,  and  added,  that  he  faid  the  Defign  was  to 
coriti  ive  thofe  Papers  into  the  hands  of  the  Peo- 
ple, and  make  them  Evidences  of  Rebellion  -,  and 
appealed  to  Sir  IViUiam  Waller  who  was  prefent, 
•whether  what  he  faid  was  not  true.  Mr.  Bethel 
faid,  Evefard  before  he  had  feen  Bethel,  or  heard 
him  fpeak  a  Word,  put  in  an  Information  of  Trea- 
fon  againft  him,  at  the  Inftigation  of  Bethel's,  mortal 
Enerny  ;  which  Information  was  fo  groundlefs,  that 
tho'  it  was  three  Years  before,  yet  he  never  heard 
a  word  of  it  till  the  Friday  before, 

Mrs.  Wall  faid,  Fitzbarris  had  250  /.  200  /.  or 
150  /.  for  bringing  in  the  Lord  Howard  of  Efcrick  ; 
fhe  added,  that  Fitzharris  was  looked  upon  to  be 
a  Ro7nan  Catholick,  and  upon  that  account  it  was 
faid  to  be  dangerous  to  let  him  go  near  the  King, 
that  he  never  was  admitted  to  the  King. 

The  Lord  Conzvay  faid,  that  the  King  had  de- 
clared in  Council,  that  Fitzharris  had  been  employ- 
ed by  him  in  fome  trifling  BufinelTes,  and  that  he 
had  got  Money  of  him  ;  but  added,  as  of  his  own 
K  nowkdge,  that  the  King  never  fpoke  with  him 
till  after  he  was  taken,  which  was  the  28  th  of 
February  laft. 

All  the  Evidence  being  over,  it  was  fum'd  up 
by  tiie  Counfel,  That  upon  all  the  Circumftances 
of  it,  Fitzharris  was  the  Contriver  and  Direftor 
of  the  Libel  i  that  it  was  a  treafonable  Libel,  and 
a  Jefuitical  Defign;  that  the  Excufe  he  made,  as 
IfEverard  drew  him  into  it,  or  trepanned  him  in- 
to it,  was  vain,  nothing  of  that  being  prov'd. 
That  Everard  could  do  nothing  alone,  and  there- 
fore Sir  William  Waller  mull  be  in  the  Contrivance  -, 
but  that  was  unlikely :  That  the  Prifoner  would 
infinuate  that  the  King  iiir'd  him  to  do  it,  becaufe 
the  King  gave  him  Money,  but  that  was  out  of 
Charity  ;  and  therefore  concluded,  with  a  great 
many  Words,  that  an  Engli/Jj  Proteftant  Jury  of 
twelve  fubftantial  Men,  could  not  but  find  the  Pri- 
foner guilty. 

The  Court  added,  that  though  Dr.  Oates  fxid, 
Everard  faid  it  was  a  D.^fign  of  the  Court,  and 
was  to  be  put  on  feme  Lords,  and  into  fome  Par- 


liament-Men's Pockets;  yet  Everard  was  ther^ 
upon  Oath,  and  teftified  no  fuch  thing  in  the  World  ; 
and  for  the  Impeachment  in  the  Lords  Houfe,  they 
were  not  to  take  notice  of  it. 

After  which  the  Jury  inform'd  the  Court,  that 
they  heard  there  was  a  Vote  in  the  Houfe  of  Com- 
mons, that  the  Prifoner  fhould  not  be  try'd  in  any 
inferior  Court :  To  which  tiie  Chief  Juftice  faid. 
That  that  Vote  could  not  alter  the  Law,  and  that 
the  Judges  of  tliat  Court  had  Conference  with  all 
the  other  Judges,  concerning  that  matter ;  and  it 
was  the  Opinion  of  all  the  Judges  of  England,  that 
that  Court  had  a  Jurifdiftion  to  try  that  Man. 
After  which,  Juftice  Jones  was  of  Opinion,  that 
if  he  were  acquitted  on  that  Indrftment,  it  might 
be  pleaded  in  bar  to  tlie  Impeachment ;  and  Ju- 
ftice Raymond  deliver'd  his  Opinion  to  the  fame 
purpofe.  It  is  ftrange'that  all  the  Judges  fhould 
be  of  that  Opinion  ;  yet  before  it  was  laid,  Ju- 
ftice Dolben  doubted.  It  is  more  ftrange,  that 
if  Juftice  Dolben  was  not  of  that  Opinion,  he  would 
hear  it  faid  he  was,  and  not  contradifl:  it.  It  is 
moft  ftrange,  that  if  the  Judges  of  that  Court  were 
of  that  Opinion,  they  had  not  declar'd  fo,  in  the 
arguing  or  giving  Judgment  on  tlie  Plea  ;  for 
that  was  the  Matter  of  it,  being  pleaded  to  the 
Jurifdiftion  of  the  Court,  that  they  had  not  power 
to  try  the  Prifoner  for  that  Crime,  fo  circum- 
ftanced. 

If  the  Plea  had  been  over-rul'd  as  to  the  Mat- 
ter, none  would  have  been  fo  impertinent,  as  to 
go  about  to  maintain  the  Form  of  it. 

Now  to  fay  truth  in  behalf  of  the  Publick,  and 
not  on  behalf  of  Fitzharris,  the  Evidence  was  un- 
fairly fummed  up  -,  for  Everard  never  pretendedFz'te- 
harris  drew  him  in,  or  was  to  trepan  him  :  It  is 
true,  he  afk'd  Fitzharris  what  the  Defign  of  the 
Pamphlet  was,  and  whether  he  was  not  put  up- 
on it  to  trepan  others  ?  who  anfwer'd,  he  was  not. 
But  afterwards  being  coo  nearly  preft  by  the  At- 
torney-General, he  faid,  Fitzharris  told  him  the 
Ufc  of  the  Libels  was  to  difperfe  them  he  knew 
how ;  that  they  were  to  be  drawn  in  the  Name  of 
the  Noncoiiformijls,  and  put  upon  them.  And  Oates 
faid,  Everard  faid  the  Libels  were  to  be  printed, 
and  fent  abroad  by  the  Penny-Poft  to  the  proteft- 
ing  Lords,  and  leading  Men  of  the  Houfe  of  Com- 
vions,  and  the  Perfons  feiz'd  with  them  in  their 
Pockets  -,  which  is  all  ftrong  Evidence  that  the  Li- 
bel was  defign'd  to  trepan  others,  and  that  was 
all  along  the  Import  of  Fitzharris's  Queftions, 
tho'  cunningly  not  anfwer'd  by  fome  of  the  Wit- 
nefles,  and  as  cunningly  omitted  in  fumming  up 
the  Evidence. 

It  is  true,  the  Chief  Juftice  faid,  Everard  faid 
no  fuch  thing  as  Oates  had  faid  ;  but  why  was  not 
Everard,  who  was  then  prefent,  ask'd.  Whether 
he  faid  what  Oates  had  given  in  Evidence  ? 

There  cannot  be  fliewn  any  Precedent  where  a 
Wicnefs  contradidls,  or  fays  more  or  lefs  than  a 
Witnefs  that  went  before  him,  by  the  hear-fay  of 
that  Witnefs  ;  but  the  firft  Witnefs  is  ask'd,  what 
he  fiys  to  it.  Why  was  not  Sir  William  Waller, 
who  was  alfo  prefent,  ask'd  what  he  faid  to  the 
Evidence  of  Mr.  Manfell  and  Mr.  Hunt?  And 
who  it  was  that  inform'd  Sir  William  what  the  King 
laid  ?  It  was  no  way  in  proof,  nor  pretended  by 
Fitzharris,  that  any  Perfon  was  concern'd  in  that 
mattei-,  but  Everard  and  Fitzharris,  though  it  was 
fhrcwdly  fufpefted  by  the  Houfe  of  Commons-,  and 
no  Man  tiiat  reads  the  Trial,  but  believes  there 
were  many  more  concern'd,  not  yet  difcover'd:  But 
3  the 
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the  Counfel  might  have  brought  in  any  Judge  of 
the  Court  by  the  Head  and  Shoulders  to  be  a  Con- 
federate, as  well  as  Sir  William  Waller.,  who  was  a 
Jack-a-lent  of  their  own  fetting  up,  in  order  to  knock 
him  down  again. 

It  was  not  pretended  by  Fitzharris  that  the  King 
gave  him  any  Money  to  frame  that,  or  any  other 
Libel  -,  there  was  Evidence,  that  he  had  got  Mo- 
ney of  the  King  for  fome  little  matters  he  was  im- 
ployed  in,  perhaps,  for  bringing  in  Libels  difperfed 
abroad,  or  difcovering  Plots. 

Upon  the  whole  Evidence,  it  was  plain  that  Fitz- 
harris was  an  Frijh  Papift  ;  it  was  plain  he  was  the 
only  vifible  Contriver  of  the  Libel  ;  who  were  be- 
hind the  Curtain  is  not  plain,  and  to  know  them, 
was  the  Defign  of  the  Impeachment. 

It  was  plain  it  was  a  devilifli  jefuitical  Defign,  as 
the  Court  and  Counfel,  in  fumming  up  the  Evi- 
dence, agreed  it  to  be  -,  it  was  plain,  that  the  Li- 
bel was  liich,  that  if  difpers'd  with  intention  to  ftir 
up  the  King's  Subjects  againft  him,  it  had  been 
High-Treafon  within  the  Statute  of  the  13th  of  the 
King  :  But  what  the  Intention  of  the  contriving  of 
the  Libel  was,  was  not  very  certain  ;  and  there- 
fore, confequently  what  the  Crime  of  it  was,  was 
uncertain. 

To  take  the  Evidence  all  the  ways,  as  to  the  De- 
fign of  the  contriving  of  the  Libel,  it  is  capable  of 
being  interpreted  ;  the  eafieft  Conftruftion  is  to  fay, 
he  fram'd  a  Libel  with  intention  to  pr?tend  to  the 
King,  that  he  had  intercepted  a  Libel  privately 
difperfed  ;  and  to  make  ic  more  lil^ely,  it  fhould 
be  framed  in  the  Nonconformiils  Nat.aes,  to  make 
his  Report  the  more  credible  {tor  of  Papifts  or 
Church-men  it  could  not  be  believed  )  to  gee  more 
Money  of  the  King  •,  and  that  matter,  by  all  his 
Queftions  to  the  Witnefles,  he  mofb  drove  at :  and 
tliat  would  at  moft  be  but  a  Cheat. 

A  mors  criminal,  but  lefs  credible  Conftruftion, 
is  to  believe  he  defign'd  to  difperfe  them,  to  ex- 
cite and  prevail  upon  the  Difcontented  to  take  up 
Arms. 

For  what  EfFeft  had  that  Pamxphlet,  when  it 
was  (for  it  was  afterwards)  difperfed,  upon  the  Minds 
of  the  People  ?  Or  what  Eftedt  could  any  Man  of 
Senfe  think  it  could  have  ?  For  though  it  was  a  vi- 
rulent, yet  it  was  as  foolifli  a  contriv'd  Libel  as 
ever  was  writ  ;  yet  I  own,  if  it  had  been  writ  and 
difperfed  with  that  Defign,  it  had  been  High-Trea- 
fon within  the  Statute  of  Ed.  III. 

But  the  moft  natural  Conftru6tion  of  the  worft 
Defign  of  it,  was  to  trepan  the  Parliament-Men, 
and  make  the  Libels  Evidences  of  a  rebellious  Con- 
fpiracy  :  This  Everard  confefles  Fitzharris  told  him 
was  the  Ufe  to  be  made  of  them  -,  and  Everard 
could  not  know  the  Defign  of  them,  but  by  what 
Fitzharris  told  him.  And  Oates  well  explains  what 
Everard  meant  by  the  Words,  in  his  Evidence,  put 
the  Libel  on  the  Noncoriformifts.,  by  what  Everard 
told  him. 

But  yet  even  that,  though  in  itfelf  the  higheft 
Crime  a  Man  can  be  guilty  of,  next  to  putting  it  in 
execution,  is  but  a  Confpiracy  •,  which  was  mildly 
punifh'd  in  Lane  and  Knox  their  Cafe,  though  this 
exceeded  that ;  that  being  a  Defign  only  againft  one 
Perfon,  this  againft  many. 

Yet  though  this  was  of  no  higher  Crime  by  the 
Law,  as  now  eftablifh'd,  than  a  Mifdemeanor,  it 
was  fit  for  the  Legiflative  Power  to  have  punilh'd 
it  in  the  manner  it  was  punifh'd  ;  which  yet  the 
Legiflative  Power  ought  to  refent  as  an  Injury,  for 
an  inferior  Court's  Ihatching  the  Exercife  of  that 
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Power  out  of  their  Hands,  which  only  belongs  t(J 
the  fupreme  Authoricy. 

That  this  Crime,  upon  conftruftion  of  the  Evi- 
dence taken  in  the  bcft  Senfe,  is  no  Treafbn  ;  tho' 
the  Libel  fhould  in  all  probability  incite  the  Subjedl 
to  levy  War,,  which  it  was  not  likely  to  do,  or  in 
Faft  it  had  been  the  caufe  of  a  IlcbelJion,  yet,  if 
it  was  not  defigned  by  the  Contriver  to  that  p'ur- 
pofe,  it  was  not  Treafon  by  the  Statute  of  Ed-ward 
tlie  Third,  or  Charles  the  Second  ;  for  in  the  laft 
Statute,  it  is  defign ing  to  levy  War,  and  in  the 
Statute  of  Edward  the  Third,  it  is  a  ftrained 
Conftrudion,  to  make  dcfigning  to  levy  War, 
Treafon  ;  yet  none  ever  pretended  to  ftrain 
the  Senfe  of  that  Statute  farther  than  dcfigning  to 
do  it. 

If  the  ill  EfFedls  the  Libel  did,  or  might  pro- 
duce, made  it  Treafon,  then  Sir  Samuel  Ajtrey.,  who 
read  it  in  Court  at  the  Trial,  and  the  Printer,  that 
afterwards  printed  and  publifh'd  it,  and  Sir  IVil- 
liani  Waller,  who  read  it  to  Mr.  Hurt,  and  others, 
were  guilty  of  Treafon  -,  for  the  Libel  carried  no 
Venom  or  Charm  with  it  the  more,  for  being 
fram'd  by  Fitzharris  or  Everard,  or  for  being  pub- 
lifh'd by  either  of  them,  than  if  publifli'd  by  an- 
other Perfon. 

The  difference  is,  Aftre"^  read  it  aloud,  as  his 
Duty  ;  the  Printer  printed  and  publifhed  it  for  Gain  i 
Sir  William  Waller  puhliih'd  it  as  a  Novelty  5  and 
if  Fitzharris  contriv'd  it,  to  put  it  upon  the  Non- 
conformifts,  or  Parliament-Men,  and  not  to  ftir  up 
a  Rebellion,  though  it  tended  to  all  the  ill  Confe- 
quences  mention'd  in  his  Indiftment,  yet  it  was  not 
Treafon. 

But  it  will  be  urged,  how  Ihall  Fitzharris's  In- 
tention be  proved  ?  It  was  a  Queftion  which  made 
a  mighty  fputter  in  arguing  the  Plea.  How  fhall 
it  be  proved,  that  the  Impeachment  was  for  the 
fame  Treafbn  for  which  the  Indidlment  was  ?  But 
in  the  Trial  of  Fitzharris,  that  Queftion  was  fully 
cleared  ;  for  it  was  proved  there,  that  the  very  Li- 
bel then  produced  in  Court,  was  the  fame  Libel 
read  in  the  Houfe  of  Commons,  upon  which  the 
Impeachment  was  voted. 

And  to  fay  truth,  nothing  can  be  put  in  Iirue, 
but  is  capable  of  Trial  :  ^0  animo  a  thing  is  done 
in  all  Overt- Adls  of  a  Defign,  is  one  of  the  main 
Queftions ;  or  to  fpeak  in  Law  Phrafe,  whether 
done  froditorie  or  not,  an  Adverb  of  great  Ufe  and 
Senfe,  though  heretofore  flighted  ;  and  under  which, 
I  believe,  a  great  many  Perfons  will  be  enforc'd  to 
Ihelter  themielves  from  being  punifhed  by  the  Law 
eftablifti'd. 

No  Man  will  pretend  that  Libel  did  any  Man 
mifchief  but  the  Contriver  j  nor  in  probability 
could  have  done,  if  not  ufed  to  the  purpofe  Eve- 
rard faid  to  Oates.  Yet  other  Perfons  have  been 
guilty  of  as  illegal  Afts,  of  worle  Confequences  in 
profpedt,  and  much  worfe  in  effedl,  and  it  did  not 
amount  to  Treafbn.  I  dare  fay,  the  Allegation, 
that  they  difturb'd  the  Kingdom  by  their  A(5ts, 
and  War  caus'd  to  be  mov'd  againfl  the  King,  is 
true  of  them,  and  they  are  guilty  of  all  the  Aggra- 
vations us'd  in  Indiflments  of  Treaibn. 

To  inftance  in  fome  of  many  ;  Did  it  not  make 
a  mighty  heart-burning  in  the  City  againft  the  Go- 
vernment, and  rais'd  great  Jealoufies  between  the 
King  and  People,  when  the  Sheriffs,  North  and 
Rich,  were  impos'd  on  the  City  .''  Did  not  the  tak- 
ing away  the  City's  Right  of  elefling  Sheriffs,  and 
the  fufpicions  for  what  end  it  was  done,  befides  the 
Illegalities  that  followed  ?  If  what  Sir  Edward 
Z  2  Herbert 
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Herbert  fliys  in  his  late  Vindication,  Fol.  i6.  be 
Law,  as  it  hath  an  afpeft  as  if  it  were,  that  Grand- 
Juries  return'd  by  fuch  as  are  Sheriffs  in  faft,  but 
not  in  right,  are  illegal,  and  Conviftions  on  their 
Prefentments  are  illegal  and  void,  give  great  di- 
fturbance  :  and  that  Opinion  feems  to  be  counte- 
nanc'd  by  my  Lord  Coke\  third  biflit.  Fol.  32.  in 
his  Comment  on  the  1 1  th  of  Ilenr-j  the  IVth,  and 
confequenrly  my  Lord  Ruffel^.,  and  other  Attain- 
ders void  ?  Did  it  not  add  to  the  heart-burning, 
the  punifhing  thofe  Citizens  as  Rioters,  who  were 


Confufion  which  had  been  fo  long  a  building  ?  and 
did  all  in  his  power,  and  would  have  done  more  if 
he  could,  to  have  inx.  things  as  right  as  they  were 
before  the  Parliament  of  Oxon  ;  for  from  thence 
the  Extravagancies  may  be  dated.  But  alas  !  more 
Mifchief  can  be,  and  was  done  by  weak  Brains, 
than  the  beft  Wits  can  retrieve  ;  thofe  that  were 
dead  could  not  be  brought  to  life  ;  the  reftitution 
of  the  City's  Charters  was  but  in  fhew  a  Relief. 
How  fliall  all  thofe  defend  themftlves  who  have 
afted  under  all  the  illegal  Sheriffs  conftiruted,  and 


at  Guildhall,  innocently  contefting  tlieir  Right  of    not  elefted  }    How  fhall  thofe  defend  themfelves. 


eleding  ?  Was  it  not  an  increafe  of  the  Mifchief, 
ttie  bringing  the  ^io  Warranto  againfl  the  City, 
"whereby  the  Cr^edit  of  the  City  was  loft,  and  ma- 
ny Orphans  ftarved,  and  more  impovcrifhed,  be- 
yond the  pofiibility  of  recovery  ?  And  it  was  yet 
heighten'd  by  the  Judgment  given  in  the  higheft 


who  have  afted  under  Officers  appointed  by  the 
new  Charters,  which  by  the  reftitution  are  gone  as 
it  they  never  had  been  ?  How  fhall  Sheriffs,  Coal- 
ers, and  other  OfHcers,  who  have  had,  or  now 
have  Cuftody  of  Priibners,  and  having  not  taken 
the  Teft,  truft  to  the  Validity  of  a  Dilpenfe,  be- 


Cafe  that  ever  came  into  IVefiminjler-Hall,  by  two     have  themfelves  ?  Shall  they  continue  to  keep  their 


Judges  only,  and  that  without  one  Word  of  Rea 
fon  given  at  the  pronouncing,  according  to  the  Pat- 
tern of  Fiizharrii's  Cafe,  and  was  the  fecond  mute 
Judgment.  Did  it  not  fright  all  honeft  Men  from 
being  on  Criminal  Juries,  when  Wihner  was  fo  ille- 
gally profecuted  for  not  giving  a  Verdift  againft 
his  Confcience,  by  an  Hcmine  Re-plegiando,  and  In- 
formation ?  And  did  not  that  make  all  Merchants, 
who  had  Tranfiiftions  beyond  Sea,  afraid  to  fend 
their  Servants  thither,  for  fear  they  might  be  laid 
by  the  heels  till  they  fetch'd  them  back  again  ?  Did 


Priloners  in  cuftody,  or  let  them  go  ?  If  the  laft, 
they  are  fubjeft  to  Aftions  of  Efcape  ;  if  the  firft, 
they  are  liable  to  falfe  Iirrprifonment.  Thefe,  and 
a  great  many  more  Mifchiefs,  not  yet  feen,  are  the 
natural  refults  of  thefe  illegal  Aftions, 

I  never  refleft  on  thefe  things,  but  I  remember 
Tiill-j,  in  his  Offices,  lays  down  as  a  Rule,  that  no- 
thing is  profitable  but  what  is  honeft,  and  gives 
many  Reafons  for  it  ;  but  nothing  fo  convincing, 
as  the  Examples  he  brings  in  publick  and  private 
Matters.     And  tho  the  Empire  was  vaft,    and  he 


it  not  ftartle  the  Lords,    and  the  leading  Men  of    b^re  a  great  Figure  in  it,  and  was  very  knowing, 


the  Houfe  of  Commons,  mention'd  fo  often  in  Fit 
harris\  Trial,  when  the  Earl  of  Fjfex,  Lord  Ruf- 
fel.  Colonel  Sithwy,  Mr.  Hamtd:n,  and  feveral  o- 
thers,  were  clapp'd  up  clofe  Priibners  in  the  To-jver  ? 
Did  it  not  deter  any  honeft  Man  from  appearing  to 
witnefs  the  Truth,  when  Sir  Patience  Ward  was  con- 
vided  of  Perjury  ?  Did  it  not  provoke  two  great 
and  noble  Families,  when  the  Lord  RuJJ'el  and 
Colonel  Sidney  were  fo  illegally  and  unhandfomly 
dealt  withal,  as  ftiall  be  hereafter  declar'd  ?  Did  it 
not  provoke  all  the  Nation,  except  the  Clergy  and 
Soldiery,  when  all  the  Charters  of  England  were 
feiz'd,  and  not  re-granted,  but  at  exceffive  Rates, 
to  the  ftarving  the  Poor,  who  fliould  have  been 
fed  with  the  Money  which  went  to  purchafe  the 
new  Charters,  and  reftrving  the  difpofition  of  all 
the  Places  of  Profit  and  Power,  within  the  new  Cor- 
porations, to  the  King,  but  which  indeed  the  Con- 
federates fhar'd  among  themfelves  ?  Nay,  the  very 
Eleftion  of  Burgeffes,  the  freenefs  of  which  is  the 
great  Fundamental  of  the  Government,  was  mo- 
nopoliz'd,  and  put  into  a  few  hands.  Did  not  the 
unreafonable  Fines,  and  cruel  Puniftiments  inflidted, 
opprefs  many,  terrify  all,  and  confcquently  made 
the  Government  odious  to  the  Subjcd:  ?  Did  not 
the  Cruelties  afted  in  the  PFej},  enrage  above  a 
third  part  of  the  Nation  .''  Did  not  the  turning  out 
many  of  the  Soldiery  and  Clergy,  without  any 
Realbn  -,  and  for  that  purpofe  eredling  arbitrary 
Courts,  and  granting  Difpenfations  to  Perfons  by 


and  was  well  read  in  the  Greek  and  Roman  Hi- 
ftories,  yet  he  was  not  able  to  bring  a  hundredth 
part  of  Exami  les,  to  prove  his  Pofition,  as  have 
been  in  this  little  Ifland  in  the  fpace  of  eight  Years. 
And  the  Perfons,  by  whofe  Advice  thefe  things 
were  tranfadled,  are  the  more  inexcufable,  if  it 
be  true  what  a  certain  Nobleman  (who  bore  a  con- 
fiderable  Charafter  in  the  two  late  Kings  Council ) 
once  faid  to  me  was  true.  He  was  complaining 
that  the  King  was  milled  by  the  Advice  of  his  Law- 
yers. I  ask'd  him  whether  the  King  put  his  Judges 
and  Couni'el  upon  doing  what  was  done,  without 
confidering  whether  it  was  legal,  as  the  common 
Vogue  was  he  did  ;  or  that  his  Lawyers  firft  ad- 
vis'd  what  to  be  done,  was  Law  ?  He  anfwer'd  me, 
on  his  Honour,  the  King's  Counfcl  at  Law  firft 
advis'd,  the  King  might  do  by  Law  what  he  would 
have  done,  before  he  commanded  them  to  do  it. 

Yet  I  agree,  none  of  thofe  matters,  though  fo 
inconvenient  and  grievous,  are  Treafon  by  the  Sta- 
tutes of  Ed.  III.  or  Car.  II. 

For  Profit  in  fome  Cafes,  Revenge  in  others,  the 
endeavouring  means  to  efcape  Punifhment,  and  a 
natural  propenfity  to  Cruelty  in  many,  were  the 
true  ends  driven  at  ;  and  not  the  bringing  their 
Prince  into  the  hatred  of  his  Subjcfts,  though  that 
was  a  necefi^Iiry  confequent  of  all  recited,  and  of 
many  more  matters  omitted.  And  let  Fitzharris's 
Crime,  and  thofe  recited,  be  but  examin'd,  his  was 
but  a  Peccadillo  to  the  leaft  of  thofe  ;  tliough  this 


Law  difabled,  to  enable  them  to  have  and  enjoy  the     was  acted  by  an  Irijh  Papfl,  and  thefe  by  Englijh 


Places  and  Offices  of  fuch  as  were  illegally  turn'd 
out,  and  of  all  who  ihould  be  in  like  manner  turn'd 
out  ?  And  was  it  not  feen  what  the  Confequences 
of  thofe  things  would  be,  by  all  who  did  not  wink 
their  Eyes,  or  who  were  not  blinded  by  the  Profit 
they  made  of  fuch  illegal  and  cruel  Afts  ?  Was 
not  the  King  at  laft  fcnfible,  that  the  Confequence 
of  what  is  before  recited  would  be  wliat  afterwards 
happen'd  ?  And  did  he  not  in  lefs  than  a  Month's 
time,  when  too  late,  tlirow  down  all  that  Eahel  of 
3 


Protcjiants,  Sons  of  the  Church  of  England  as  by 
Law  eftabliffi'd,  as  they  call  themfelves  -,  though  I 
doubt,  not  fincere  Proteftants,  as  my  Lord  Rujfel 
f\id  -,  Words  which  were  matter  of  Laughter  to 
thofe  who  brought  him  to  the  Block. 

But,  though  neither  Fitzharris's  Crime,  taken  in 
the  laft  Senfe,  nor  the  above  Crimes,  were  High- 
Treafon  by  any  Statute  ;  and  the  Judges  Jiave  not 
power  to  puniOi  any  other  Treasons  :  yet  in  all 
times  the  Parliaments  have  praftifed,  and  it  is  ne- 

ceflarily 
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ceflarily  incident  to  all  fupreme  Powers,  in  all  Go- 
vernments, to  cnaft  or  declare  extravagant  Crimes 
to  be  greater  than  by  the  eftablinicd  Law  they  are 
declared  to  be,  not  by  virtue  of  the  Claufe  in  the 
Statute  of  Edward  the  Third,  whereby  fome  have, 
by  miftake,  thought  that  a  Power  was  referved  to 
the  Parliament  to  declare  other  matters  Treafon, 
than  what  is  therein  exprefs'd :  For  admit  that 
Claufe  had  been  omitted,  there  are  none  can  doubt, 
but  in  point  of  Power,  the  Par'ia?nei!t  could  ( how 
far  in  Judice  they  might,  is  another  Queition)  have 
declar'd  any  other  matter  to  be  Treafon  -,  and  the 
Words  of  that  Claufe  are  very  improper  Exprcf- 
fions,  either  to  veft  or  referve  a  Power  in  the  Par- 
liamcrt  ;  for  the  Words  are  only  prohibitory  to  the 
Judges,  to  adjudge  any  other  matters  Treafon  than 
ti.oie  exprelb'd  in  the  Act,  though  they  were  fome- 
what  like  thofe  exprefs'd,  and  therefore  might  be 
fuppos'd  Treafons  •,  and  it  is  a  fort  of  monition  to 
Offenders,  that  they  fhould  not  prellime  to  be  guilty 
of  enormous  Crimes,  upon  prefumption  that  they 
were  not  Treafons  within  that  A6t.  For  in  the  Pre- 
amble 'tis  ftid,  becaufe  many  other  like  Cafes  of 
Treafon  (which  in  Senfe  are  Cafes  like  Treafon  de- 
clared in  that  Aft)  may  happen  in  time  to  come, 
which  could  not  be  thought  of  or  declared  at  that 
prefent  ;  therefore  if  any  fuch  fhould  happen  be- 
fore any  Juftice,  the  Jultice  fhould  tarry,  and  not 
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proceed  to  give  judgment  of  Treafon  on  it,  till  it 
fliould  be  judg'd  in  Parliament,  Treafon  or  Fe- 
lony. How  well  the  Judges,  in  late  days,  hava 
obferved  this  prohibitory  Law ,  I't  the  World 
judge  ;  and  moft  certainly  the  Parliament  miglit 
have  declar'd  in  Filzbarrii's  Cafe,  as  they  may  in 
thofe  other,  that  the  Crimes  were  Treafon,  Felony, 
Mifprifion  of  Treafon,  Trefpafs,  or  what  other 
Crime  known  in  the  Law,  and  inflifc  what  Punifh- 
ment  they  thouriht  fit :  and  it  is  no  injuftice  for 
the  fupreme  Power  to  punifh  a  Faft  in  a  higher 
manner  than  by  Law  eflablilh'd,  if  the  Fa£t  in  its 
nature  is  a  Crime,  and  the  Circumflances  make  it 
much  more  heinous  than  ordin:.r  ly  fuch  Crimes  are. 
It  was  not  injuflice  in  the  Parliament  of  the  fecond 
and  third  of  Pbilip  and  Mary  to  cnaft,  that  Smith, 
and  others,  who  were  fuppos'd  to  be  guilty,  as  Ac- 
ceflaries,  to  a  barbarous  Murder,  and  w.:re  equally, 
if  not  more  guilty  than  the  Principal,  to  enad,  as 
they  did,  that  if  they  fhould  be  found  guiliy  as 
AccefTaries,  they  fhould  not  have  their  CLrgies, 
which  at  the  time  of  committing  the  Facl  Accef- 
faries  to  Murder  were  allowed  to  have.  It  is  true 
to  declare  or  enaft  a  Faft,  after  it  is  committed, 
to  be  a  Crime,  which  when  committed  vras  in  it 
felf  none,  fuch  as  tranfporting  Wool!  beyond  Sea, 
and  the  like,  would  be  high  Injuflice. 
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BU  T  to  return  whence  I  have  digrefs'd,  Fitz- 
h arris  being  executed  according  to  his  Sen- 
tence, though  there  was  great  grumbling  a- 
mongfl  the  Proteftants,  that  thofe  who  fet  him  on 
work  were  conceal'd,  and  never  like  to  be  difco- 
ver'd  now  he  was  dead  ;  yet  all  was  quiet,  and  the 
Confpirators,  who  refolv'd,  though  Fitzharris  mif- 
carried  in  his  Defign,  yet  the  Plot  fhould  go  on  -, 
but  what  it  fhould  be,  or  where  the  Scene  of  it 
fliould  be  laid,  or  who  the  Plotters  fhould  be,  they 
were  not  well  refolv'd. 

Great  Noife  of  Warrants  being  iffu'd  out  there 
was,  but  at  laft  all  center'd  in  an  inconfiderable 
Fellow^  one  Stephen  Colledge,  a  Joyncr  by  Trade, 
who  for  his  Honour,  as  a  Prifoner  of  State,  was 
committed  to  the  Tower  for  High-Treafon.  At 
firft  it  was  defign'd  to  lay  the  Scene  in  London,  and 
accordingly  a  Bill  of  Indiftment  of  High-Treafon 
was  exhibited  to  the  Grand  Jury  (whereof  JVilmer 
was  Foreman)  at  the  SefTions-Houfe  :  But  the  Bufi- 
nefs  of  Fitzharris  was  fo  new,  and  fmelt  fo  rank, 
that  the  Bill  could  not  be  digefled,  but  was  fpew'd 
out  with  an  Ignoramus  ;  for  which  IVilmer  was 
afterwards  forc'd  to  fly  his  Country. 

Then  it  was  refolv'd  the  Scene  fliould  be  at  Ox- 
ford, and  accordingly  the  King's  Counfel,  with  I- 
riJJj  WitnefTes,  at  the  AfHzes,  pofl  thither,  and 
prevail  with  the  Grand- Jury  to  find  the  Bill  •,  but 
by  what  Arts  is  not  known,  for  he  was  privately 
fhut  up  by  them  :  and  I  Ihould  wonder,  if  he,  who 
frequently,  in  the  hearing  of  thofe  who  undcrftood 
better  than  himfelf,  had  AfTurance  enough  to  im- 
pofe  upon  the  Courts,  fhould  fcruple  in  private  to 
impofe  any  thing  on  an  ignorant  Jury. 

I  know  not  how  long  the  Praftice  in  that  Mat- 
ter of  admitting  Counfel  to  a   Grand- Jury  hath 


been  -,  I  am  fure  it  is  a  very  unjuftifiable  and  un- 
fufferable  one.  If  the  Grand-Jury  have  a  Doubt  in 
point  of  Law,  they  ought  to  have  recourfe  to  the 
Court,  and  that  publickly,  and  not  privately,  and 
not  rely  upon  the  private  Opinion  of  Counfel,  efpe- 
cially  of  the  King's  Counfel,  who  are,  or  at  leaft 
behave  themfelves  as  if  they  were  Parties. 

It  is  true,  it  is  laid  they  are  upon  their  Oaths  ; 
and  though  it  be  not  exprefs'd  in  their  Oaths,  that 
they  fhould  do  Right  between  the  King  and  Sub- 
jefts,  yet  that  is  imply'd  in  the  Oath,  I  agree.  But 
have  they  behav'd  themfelves  as  if  they  were  under 
an  Oath  ?  Befides,  all  Men  are  not  capable  of  giv- 
ing Advice  to  be  rely'd  on  in  fo  great  a  Matter  as 
Life  ;  but  the  manner  of  doing  it  being  in  private, 
can  never  be  juftify'd.  I  know,  in  Fitzharris's  Cafe, 
the  King's  Counfel  were  cajoling  the  Grand- Jury  in 
private  for  fome  Hours  :  but  I  did  not  think  fit  to 
take  notice  of  it  In  that  Trial,  becaufe  I  think  both 
the  Grand  and  Petty- Jury  did  very  well  ;  they  afted 
according  to  the  befl  of  their  Undeiilanding,  which 
is  all  that  God  or  Man  requir'd  of  them  ;  they 
ask'd  pertinent  Queftions,  they  were  over-rul'd  in 
fome,  not  fully  anfwer'd  in  others  ■,  not  that  I 
think  either  of  them  gave  a  Verdift  according  to 
Law  upon  the  Faft,  as  it  appear'd  upon  the  Evi- 
dence ;  but  that  was  not  the  Fault  of  the  Jury,  but 
of  the  King's  Counfel,  and  of  the  Court,  who  mif- 
led  the  Jury.  I  thought  it  more  proper  to  take 
notice  of  it  in  this  Trial,  wherein  the  firft  Bill  was 
rejefted  by  an  underftanding  Jur)',  and  all  Men 
wonder'd  how  the  fecond  came  to  be  found  Bilia. 
Vera  ;  and  for  that  Reafon,  one  of  the  King's 
Counfel  boafted  at  Court,  of  his  Service  and  cun- 
ning Management  in  the  matter. 

The 
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The  Bill  being  found,  t!ie  next  matter  was  to 
bring  the  Prifoner  to  his  Trial :  and  as  he  had 
more  Honour  than  what  ufually  is  beftow'd  on  fo 
mean  a  Man  to  be  committed  to  the  'Tower,  tho' 
in  truth  it  was  to  keep  him  from  all  means  of  De- 
fence •,  fo  to  carry  the  matter  on,  he  was  allow'd 
to  have,  by  order  of  the  King  and  Council,  a 
Counfel  and  Sollicitor  to  come  to  him,  and  ad- 
vife  him  for  his  Defence  at  all  Events  i  a  Favour 
deny'd  to  Fitzbairis,  for  his  Counfel  was  to  advife 
to  the  matter  of  the  Plea  only :  but  that  Favour 
in  fhew  was  only  to  betray  him,  as  Ihall  befhewn. 
And  a  third  Favour  he  had,  which  no  Man  of  his 
Quality  ever  had  ;  there  were  then  three  of  the 
King's  Counfel  fent  from  Londo?7,  and  all  the  Coun- 
fel that  could  be  pick'd  up  upon  the  Spot,  which 
were  three  more,  and  no  lefs  than  four  Judges  to 
profecute  and  try  him  ;  but  that  was  to  make 
fure  work  of  him. 

The  1 7th  of  Augujl,  1 68 1 ,  he  came  to  his  Trial : 
his  Indidment,  as  to  part,  was  in  common.  Form 
for  Treafon,  but  particularly  for  defigning  to  feize 
the  King's  Perfon  at  Oxford,  mixt  with  Words  he 
Ihould  fay,  as.  That  there  was  no  good  to  be  ex- 
pected from  the  King,  he  minded  nothing  but 
Beaftlinefs,  and  that  he  endeavour'd  to  eftablilb 
Arbitrary  Power  and  Popery.  To  which  being 
rcquir'd  to  plead,  he  defir'd  a  Copy  of  the  In- 
diftment,  a  Copy  of  the  Jury,  to  know  upon  what 
Statute  he  was  indifted,  and  Counfel  to  advife  him 
•whether  he  had  any  thing  pleadable  in  Bar  ;  all 
which  were  deny'd  him.  Then  he  defir'd  he  might 
have  his  Papers,  which  were  taken  from  him  after 
he  was  brought  from  the  Prifon,  and  before  he 
came  into  Court,  at  an  Houfe  over-againft  the 
Court  •,  for  fo  it  feems  the  King's  Counfel  had  or- 
der'd  the  matter,  that  the  Go'x\t:.r Murrel,  and  the 
Meflenger  Sawel,  after  they  had  him  out  of  the 
Prifon,  fhould  run  him  into  an  Houfe,  and  take 
away  all  his  Papers,  which  they  believ'd  were  the 
Inftrudtions,  as  in  truth  they  were,  of  the  Coun- 
fel affign'd  him  when  in  the  Tower,  and  bring  the 
Papers  to  them  -,  whereby  they  would  not  only 
difable  him  of  his  Defence,  but  they  could  be  bet- 
ter inftruded  how  to  proceed  in  a  way  for  which 
he  had  not  provided  himfelf  of  any  Defence. 

Murrel  and  Sawel  did  as  the  King's  Counfel  di- 
redled  them.  Much  wrangle  there  was  whether 
he  ihould  have  his  Papers  or  not  -,  all  the  Court 
agreed  he  fhould  not  have  them  till  he  had  plead- 
ed Guilty,  or  Not  Gtdlty  ;  and  afterwards  he  fhould 
have  the  Ufe  of  fome,  and  not  of  others,  becaufe 
they  did  not  appear  to  be  written  by  himfelf,  but 
by  fome  Counfel  or  Sollicitor ;  and  as  they  faid, 
none  is  allowed  in  Treafon,  unlefs  afTigned  by  the 
Court.  The  Chief  Juftice  North  faid,  they  were 
not  taken  away  by  him  ;  but,  fays  Colledge,  they 
were  taken  away  by  the  Keeper,  under  pretence 
of  bringing  them  to  his  Lordfhip.  The  Court 
faid  they  knew  not  what  Papers  he  meant,  and 
knew  nothing  of  it :  he  faid,  the  Indiftment  men- 
tion'd  fomething  of  Mifdemeanor,  as  well  as  Trea- 
fon, but  he  knew  not  how  to  make  his  Excep- 
tions without  his  Papers.  I  have  thought  fit  to 
mention  all  thefe  things,  becaufe  this  Trial  was 
the  Inlet  to  all  that  foUov/'d,  and  gave  Encourage- 
ment to  fpill  nobler  Blood.  The  Injuftice  of  the 
Violence  us'd  to  the  Prifoner,  muft  be  meafur'd 
from  the  Reafons  given  for  it,  that  the  Papers  were 
Inftruftions  from  Counfel  and  Sollicitors,  and  none 
in  Law  was  allow'd  in  Treafon.  'Tis  true,  no 
Counfel  are  allow'd  for  the  Prifoner  in  a  Trial 


upon  an  Indiftment  of  any  Capital  Matter  ;  buc 
in  an  Appeal  for  Capital  Matters,  Counftl  are  al- 
low'd even  on  the  Trial.  The  Reafon  given,  that 
the  Indiftment  is  the  Suit  of  the  King,  and  no 
Counfel  or  Witnefs  is  allowable  in  a  Capital  Mat- 
ter againft  the  King,  is  foolifh,  as  fhall  be  here- 
after fhown  i  and  as  vain  is  the  Reafon  that  the 
Judges  are  Counfel  for  the  Prifoner,  which  they 
ought  to  be :  but  I  doubt  it  will  be  fufpefted, 
that  in  this  Cafe,  and  many  others,  they  did  not 
make  the  beft  of  their  Client's  Cafe ;  i^ay,  gene- 
rally have  betray'd  their  poor  Client,  to  pleafe, 
as  they  apprehended,  their  better  Client,  the  King  : 
for  fo  they  fay  they  are  to  be  Counfel  likewife  for 
the  King  in  Indidtments,  that  is  to  fiy,  they  are 
to  be  indifferent  and  upriglit  between  both,  fo  cer- 
tainly they  are  to  be  in  Appeals ;  therefore  that 
is  not  the  Reafon  why  no  Counfel  is  allowed  the 
Prifoner  in  the  Indiftment :  but  the  true  Reafon 
in  probability  is,  that  the  Prifoners  in  Indiftments 
are  generally  fo  very  poor  that  they  could  not 
be  at  the  charge  of  having  Counfel,  and  fo  Non- 
ufage  gave  colour  of  a  Law. 

The  other  Reafon  my  Lord  Coke  gives  for  it, 
viz.  that  much  of  the  Truth  may  be  difcern'd  by 
the  Prifoner's  Behaviour,  or  Anfwers,  which  would 
be  conceal'd  if  he  fpoke  by  another,  is  not  fatis- 
faftory  ;  for  the  fame  i^  to  be  faid  in  an  Appeal. 
As  to  the  Publick,  'tis  not  material  whether  a 
Man  is  profecuted  and  punifh'd  by  an  Indicftment, 
or  an  Appeal ;  and  that  Appeals  are  lefs  frequent 
than  Indidlments,  is  only  that  the  firft  is  more 
chargeable  than  the  laft  -,  for  though  we  hear  not 
of  late  of  any  Appeals  but  in  Murder,  yet  they  lie 
in  Robbery,  Burglary,  Felony,  and  in  all  Crimes 
at  Common  Law  punifhable  by  lofs  of  Life  or 
Member :  but  though  the  Rule  in  Indiftm.ents  is. 
That  no  Counfel  is  allow'd,  yet  it  is  confin'd  to 
the  Trial.  No  Law,  Common  or  Statute,  nor  any 
Ufage,  fays,  a  Prifoner  Ihall  not  have  Counfel  to 
advife  him  before  or  after  the  Trial ;  and  in  Mur- 
der, and  all  other  Crimes,  it  is  always  admitted  i 
and  why  not  in  Treafon  ? 

In  Treafon,  fay  fome,  'tis  criminal  for  one  to 
advife  or  foil icite  for  the  Prifoner -,  and  the  King's 
Counfel  faid,  he  had  known  one  indidted  for  being 
a  Sollicitor  for  one  in  High-Treafon  •,  and  fays  the 
Court,  it  is  criminal  for  one  to  be  Sollicitor  or 
Counfel  in  Cafes  of  High-Treafon,  unlefs  alTign'd 
by  the  Court :  and  whether  it  be  fo  or  no,  is  woi  th 
Inquiry. 

Firft,  No  Law-Book  as  to  this  Matter  makes 
any  difference  between  Treafon,  and  other  Crimes  ; 
and  Advifing  and  Solliciting  is  fpoken  of  in  gene- 
ral Terms  ;  which  being  reduc'd  to  Particulars, 
will  fhew  the  Abfurdity  of  it. 

Suppofe  I  obferving  the  Indiftment  on  which  the 
Prifoner  was  arraign'd,  was  erroneous,  and  fhould 
therefore  advife  him  to  move  and  quafli  it  for  that 
Error:  for,  fay  I,  if  you  fhould  be  try'd  on  this 
Indidment,  and  found  guilty,  unlels  you  move  in 
Arreft  of  Judgment,  you  will  be  attained,  and  then 
you  can  take  no  advantage  of  that  Error  ;  and  if 
you  be  acquitted,  you  may  be  indifted  again, 
and  try'd  again,  becaufe  the  firft  Indidment  was 
erroneous. 

If  this  be  Law,  as  none  can  deny  it,  is  it  not 
lawful  to  advife  him?  and  is  it  not  fit  for  the 
Court  to  qualh  the  Indidment  faulty,  notwith- 
ftanding  all  the  Cant  of  Dilatories,  Subterfuges, 
and  defending  himfelf  by  plain  Matter  of  Fad  ? 
Or  fuppofe  I  advife  in  Fad,  that  I  hear  that  fuch 
3  » 
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a  Witnefs  is  to  come  againft  him,  I  know  he  is 
hired  to  do  the  Job,  and  I  will  prove  it  on  him, 
if  call'd  :  Or  fuppofc  I  tell  him,  I  know  fiich  a 
Witnefs  is  convift  of  Perjury,  and  if  he  will  call 
me,  I  will  produce  the  Records  of  his  Conviftion  •, 
can  any  Lawyer  fiy  thefe  things  are  criminal  ?  But 
if  I  fliould  advife  a  Prifoncr  to  efcape  out  of  Pri- 
ibn,  fhcwing  him  the  Way  of  doing  it,  it  is  cri- 
minal. 

In  ail  Cafes  comforting  a  Traitor  is  Treafon  -, 
but  it  is  meant  where  you  do  it  to  keep  him  from 
Juftice  -,  for  elfe  feeding  a  Traitor  in  Prifon  is  Trea- 
fon, which  none  will  affirm.  So  that  reducing  ge- 
neral Words  to  particular  Fafts,  clears  the  Sophi- 
ftry  of  them :  nor  is  it  criminal  to  be  a  Sollicitor 
in  Treafon,  for  where  there  is  no  pofitive  Law,  as 
in  this  Cafe  there  is  not,  natural  Reafon  muft  take 
place ;  and  better  Reafon  cannot  be  given  than 
what  the  Prifoner  in  this  Cafe  gave :  If  a  Man  be 
coop'd  up  and  not  fuffer'd  to  go  about  his  Bufi- 
nefs  himfclf,  and  no  Friend  muft  be  employed  to 
do  it  for  him,  how  is  it  polTible  for  him  to  make 
his  Defence .''  I  know  it  is  fiid  his  Innocency  muft 
defend  him  ;  but  the  Folly  of  that  Saying  fhall  be 
fhewn  in  another  place.  But  lay  they,  The  Court 
fliall  aflign  him  a  Counfcl  and  Sollicitor  ;  but  when, 
and  for  what  ?  only  for  a  Point  of  Law.  May 
not  a  Prifoner  want  a  Sollicitor  for  a  Matter  of 
Faft?  Suppofe  he  had  occafion  for  a  Witnefs  which 
he  could  not  readily  find,  or  occafion  for  a  Copy 
of  Record,  for  want  of  which  Mr.  Co/v/f/^  fuffer'd; 
was  it  not  reafonable  for  him  to  have  a  Sollici- 
tor ?  And  when  fliall  the  Court  aflign  him  a  Solli- 
citor ?  only  when  the  Prifoner  comes  upon  his 
Trial,  and  then  it  is  too  late  to  have  any  ufe  of 
him  •,  as  Colledge  was  arraign'd  at  twelve,  and  try'd 
at  two  a-clock  the  fame  Day  ;  and  as  was  Mr,  Cor- 
nijh's  Cafe.  But,  fay  the  King's  Counfel,  they 
had  known  one  indifted  for  High-T reafon  for  be- 
ing a  Sollicitor  in  fuch  a  Cafe,  though  I  do  not 
believe  it,  yet  thar  Authority  goes  no  farther  to 
prove  the  M:;,tter,  than  an  Indiftment  I  knew  a- 
gainft  a  Perfon  once,  for  ftealing  an  Acre  of  Land  ; 
and  againft  another  for  wickedly  and  deviliftily 
breaking  an  Award,  whereby  two  unjuft  Arbitra- 
tors diredted  the  Prifoner  to  convey  his  Land  to  a 
certain  Lord,  without  any  Satisfaction  or  Recom- 
pence,  prov'd  thofe  Matters  to  be  Felonies. 

But  though  a  Prifoner  may  be  advis'd,  yet  that 
Advice  muft  not  be  reduc'd  to  writing.  Then  fup- 
pofe  one  Man's  Memory  be  good,  and  can  bear  all 
the  Advice  given  him,  and  another  Man's  Memory 
bad,  and  cannot  do  it:  Is  not  the  laft  hang'd  for 
having  a  bad  Memory,  rather  than  for  his  Crime  ? 
But  though  it  may  be  reduc'd  to  writing,  yet  it 
muft  be  his  own  Hand  writing,  and  not  another's  ; 
how  ridiculous  is  tlie  Diftindlion }  Suppofe  the  Pri- 
foner cannot  write,  then  is  he  hang'd  for  his  Pa- 
rents Fault  or  Misfortune,  for  not  educating  him, 
or  for  not  being  able  to  educate  him  better. 

Which  is  fomewhat  of  kin  to  the  late  Prafbice  in 
the  IVefi.,  where  many  Men  were  hang'd  for  having 
old  Jewijh  Names,  as  Obadiaby  or  the  like,  with  a 
Jeft,  that  their  Godfuhers  hang'd  them.  But,  fup- 
pofe  it  is  not  lawful  in  general  to  be  a  Counfel  or 
Sollicitor,  with,  or  to  a  Prifoner  committed  for 
High-Treafon  ;  yet  the  Profecution  being  the 
King's,  he  may  give  a  Privilege  which  the  Law 
of  Courts  doth  not  allow,  and  in  this  Cafe  it  was 
fo  done  :  for,  to  the  Confufion  of  thofe  who  did 
this  Injury,  and  of  thofe  Judges  who  would  not 
do  the  Prifoner  Right,  they  have  printed  the  Or- 


ders of  the  King  and  Council,  which  appointed 
Mr.  Weft  and  Aaron  Sfmlh  to  be  his  Counfel  and 
Sollicitor. 

If  it  was  lawful  for  the  Prifoner  to  have  Counfel, 
and  to  have  Advice  in  writing  -,  ir  was  very  unlaw- 
ful, and  as  higli  a  Mifdemeanour  in  the  King's 
Counfel  to  order  his  Papers  to  be  taken  away,  as 
they  were  capable  of  being  guilty  of  i  both  the  Pri- 
foner and  the  Matters  of  his  Defence  being  under 
the  Proteftion  of  the  Court. 

It  is  not  an  ancient  Praftice  the  fcizing  of  Papers, 
though  of  late  us'd  •,  it  began,  I  believe,  upon  my 
Lord  Coke,  whofe  Papers  were  feiz'd  and  carried 
to  the  Secretaries  Office,  upon  the  like  Pretences 
as  of  late,  and  when  return'd,  were  gelt  of  many 
Bonds  and  other  Securities,  to  a  great  many  thou- 
flind  Pounds  value,  which  never  came  to  light. 
It  was  afterwards  praftis'd  upon  fome  Members 
of  Parliament,  and,  as  I  remember,  voted  Illegal, 
as  undoubtedly  it  is :  for  though,  fometim.s  you 
may  meet  with  Papers  which  may  be  Evidence  a« 
gainft  the  Prifoner  ■,  yet  it  is  poffi'ole  that  other 
Papers  than  the  Prifoner's  may  be  mix'd  with  his 
to  make  good  an  Accufation  -,  nay,  which  is  worfe, 
fome  of  the  Papers  may  be  withdrawn,  which  may 
be  the  only  Matter  of  his  Defence,  and  that  hath 
been  often  pra6tis'd.  And  I  cannot  but  remember 
a  Story  about  this  Matter :  When  Sir  Willia?n  Jones 
died,  it  was  faid,  that  one  from  Whliehall  offer'd 
Sir  William  Jones's  Servant  a  great  Sum  of  Money 
but  to  let  him  fearch  his  Matter's  Study,  to  iind  a 
Paper  which  would  difcover  great  Matters.  A  cer- 
tain Perfon  difcourfmg  with  a  Privy-Counfellor  a- 
bout  it,  the  Privy-Counfellor  faid.  It  was  not  true; 
for,  fays  he,  if  we  had  a  mind  to  have  done  ir, 
could  we  not  fend  a  MeflTenger  on  pretence  of  fearch- 
ing  for  treafonable  Papers,  and  bring  all  the  Study 
to  Whitehall,  and  keep  what  we  would  of  them  ? 

But  though  that  hath  been  often  praftis'd,  yet 
this  was  the  firft  time  that  ever  a  Prifoner  had  the 
Inftruftions  for  his  Defence  taken  away  from  him  ; 
and  the  Manner  was  worfe  than  the  thing,  it  being 
done  juft  as  he  was  coming  to  his  Trial,  relying 
upon  his  Writing,  not  his  Memory,  for  his  De- 
fence ;  befides  the  Agony  fo  great  an  Injury  put 
him  in,  when  he  had  fo  great  a  Concern  upon  him, 
as  the  Trial  for  his  Life,  and  he  could  not  but  loiow 
by  all  that  Preparation,  that  it  was  more  than  ten 
to  one  againft  him :  all  which  is  well  feen  in  his 
Trial,  where  he  fo  pathetically  and  lenfibly  prels'd 
the  Court  for  Juftice  in  this  Matter,  which  they  ex- 
cus'd  with  fuch  mean  Anfwers,  that  all  Mankind 
muft  fee  they  were  fatisfy'd  of  the  Injuftice,  and 
wererefolv'd  not  to  do  him  Right:  They  knew  not 
which  way  he  came  by  the  Papers,  they  knew  not 
but  he  may  be  criminal  who  brought  them  him  ; 
they  knew  nothing  of  his  Papers,  they  knew  not 
what  Papers  he  meant  -,  that  his  Lordfliip  did  not 
take  them  away,  and  fuch  lilce  ftuff:  as  if  it  was 
not  the  Duty  of  the  Court  to  relieve  the  Prifoner 
againft  the  Oppreffion  of  any  fuch  Perfons  but 
themfelves  •,  elfe  why  did  they  not  aflv  Murrel  and 
Sawel  who  flood  by,  and  were  charged  with  taking 
them,  for  the  Papers,  and  have  fxtisfy'd  themfelves 
of  them  ?  But  in  truth  they  knew  before  what  they 
were.  And  Colledge  was  a  true  Prophet,  when  find- 
ing his  Life  fo  befet,  he  laid.  This  was  a  horrid 
Confpiracy  to  take  his  Life;  but  it  would  not  ftop 
there,  for  it  was  againft  all  die  Proteftants  of  Erg- 
land.  And  the  Rule  the  Court  made  at  laft  was 
as  unjuft.  That  he  fliould  have  the  ufe  of  fome  of 
his  Papers  after  he  had  pleaded  not  Guilty,    but 
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not  before ;  for  fuppofe  there  was  Matter  in  them 
which  could  not  be  made  ufe  of  after  fuch  Plea,  as 
a  Plea  to  the  Jurifdiftion  of  the  Court,  a  Pardon, 
otherwife  acquitted,  and  the  lilvC,  could  not  be 
pleaded,  or  advantage  taken  of  them  after  not 
Guilty  pleaded  ;  although  there  was  not  fuch,  yet 
there  might  have  been  fuch  Pleas  for  ought  the 
Court  knew.     How  unjuft  then  was  it  for  him  to 


the  true  Caufe  :  They  might  better  have  put  off 
their  Dinner  to  their  Supper,  than  their  Supper  to 
their  Breakfaft,  as  they  did,  the  Trial  lafting  till 
early  next  Morning. 

But  becaufe  all  Irregularities  of  Court  and  Coun- 
fel,  in  all  thefe  Matters,  are  fliifted  oTanJ  excus'd 
by  two  Sayings  not  undi^rftood  generally  -,  the  firfl: 
whereof  is,  That  the  Court  is  to  ad  for  the  King, 


plead  not  Guilty  before  he  fhould  have  the  ufe  of  and  the  Counfcl  are  for  the  King,  and  no  Perfon 

his  Papers .''  But  there  was  Matter  in  them  for  quafli-  muft  come  near  the  Prilbner,  to  the  Prejudice  of 

ino-  the  Indidment ;    and  he  hinted  fo  much  to  the  the  King,  as  in  Fitzbi^rns's  Cafe  was  often  faid  -,    a 

Court,  as  that  the  Indidlment  contain'd  Crimes  of  Witnefs  was  permitted  to  go  on  in  an  impertinent 


diffcicnt  Nature,  as  Treafon  and  Mifdemeanour, 
and  I  think  it  was  good  Caufe  to  quafh  the  Indift- 
ment- 

In  all  Ciwil  Matters,  two  Matters  of  different 
Natures  cannot  be  put  into  one  Aftion,  as  Debt 
and  Trefpafs  ;  two  Capital  Crimes  of  different  Na- 
tures cannot  be  join'd  in  one  Indidtment,  as  Mur- 
der and  Robbery :  and  for  the  fame,  and  another 
Reafon,    Treafon   and  Mifdemeanour   cannot    be 


Story,  of  a  Tranfaftion  between  him  and  my  Lord 
Shaftesbury,  in  my  Lord  Rujfei's  Trial,  of  which  the 
Prifoner  complain'd  that  it  was  defign'd  to  incenfe 
the  Jury,  and  though  the  Chief  Juftice  declar'd  it 
was  not  Evidence,  yet  a  great  while  afterward  he 
went  on  in  a  like  manner :  nay,  the  Counfel  in  fum- 
ming  up  the  Evidence,  repeated  the  fame  Matter, 
which  was  permitted  becaufe  it  was  for  the  King  ; 
and  ypt,  when  the  Earl  of  Aiigl-fea  began  to  fay 


ioin'd  in  one  Indiflment ;  for  the  Jury  may  obferve  what  the  Lady  Cbawortb  told  him,  he  was  fnubb'd, 
that  one  part  of  the  Indi£l:ment,  which  in  it  felf  is  and  cut  fhort ;  and  Mr.  Edward  Howard  was  ferv'd 
but  Mifdemeanour, 


as  that  he  faid.  The  King 
minded  nothing  but  Beaftlinefs,  (^c.  though  charg'd 
in  the  Indidlment  as  Treafon,  was  prov'd,  and  not 
the  material  Parts  of  the  Indiftment,  as  defigning 
to  feize  the  King's  Perfon,  &c.  and  finding  fome 
part  of  the  Indidtment  prov'd,  inight  find  him 
Guilty  generally,  which  extends  to  every  Article 
of  the  Indiftment,  and  fo  the  Jury  deceiv'd,  and 
the  Prifoner  in  danger  -,  or  fuppofe  he  was  acquitted 
of  fuch  an  Indiftment,  if  it  ought  to  have  been 
quafh'd,  whether  the  Prifoner  fhew  the  Error  or 
not,  he  may  be  try'd  again  upon  another  good 
Indiftment  for  the  fame  Treafon.  If  therefore  what 
he  offer'd  was  an  Error,  or  but  like  an  Error  in 
the  Indiftment,  by  the  Law  which  favours  Life, 
and  the  jeopardy  on  Life,  the  Court  ought  not  to 
have  try'd  him  on  that  Indiftment,  but  have  direc- 
ted another  Indiftment  to  have  been  found.  It  is  a 
vain  Objeftion  to  have  foid,  That  that  would  have 
been  troublefome.     Is  the  Mifchief  of  that  compa- 


the  fame  Sauce,  becaufe  it  was  agakifl  the  King . 
It  is  fit  therefore  to  know  what  is  meant  in  Law 
by  thofe  Words.  No  body  doubts  what  the  Courts 
or  King's  Counfel  of  late  Days  meant,  but  in  Law 
they  are  not  fo  meant :  for  though  many  things  are 
faid  to  be  the  King's,  as  the  Protestor  of  his  People, 
and  more  concern'd  in  their  Welfare  than  any  pri- 
vate Perlbns ;  yet  they  are  fo  in  Prefervation,  and 
not  in  Property  or  Intereft.  The  Highways  are 
the  King's,  in  prefervation  for  the  pailage  of  his 
Subjects  ■,  and  whoever  obftrufts  them  wrongs  the 
King,  as  he  is  hurt  when  his  Subjects  are  hurt  ; 
but  in  Property,  the  Soil  generally  belongs  to  pri- 
vate Perfons.  The  King  is  hurt  when  his  Subjedts 
are  opprels'd  by  Force,  becaufe  he  has  engag'd  to 
defend  them  -,  and  therefore  the  Offender  is  punilh'd 
by  the  King,  to  deter  the  Offenders,  and  others, 
from  committing  the  fame  Offences ;  which  is  for 
the  benefit  of  the  Publick.  But  as  a  Man  may  be 
opprefs'd  by  open  Force,  fo  he  may  be  opprefs'd 


rable  to  that  of  putting  a  Man  twice  in  jeopardy  of    by  private  Infinuations,  and  falfe  Accufations,  and 


his  Life  for  the  fame  thing  ?  But  it  would  have 
been  a  delay.  I  fay  ncHie  •,  for  there  was  a  Grand 
Jury  in  Court,  and  within  the  two  Hours  time  the 
Court  adjoum'd  (to  give  the  King's  Counfel  Oppor- 
tunity of  viewing  the  Prifoner's  Papers  which  were 
taken  from  him,  and  to  confider  of  the  Method  of 
his  Profecution  by  them,  which  they  did,  and  al 


the  King  has  engag'd  to  defend  his  Subjedts  from 
fuch  •,  not  that  it  is  pofTible  to  prevent  them,  but 
by  confequence,  that  is,  by  punifliing  fuch  as  fliall 
be  found  guilty  of  thofe  Crimes,  which  heretofore 
were  punifh'd  with  the  higheft  arbitrary  Punifh- 
ments  we  read  of  The  Confequence  is,  That  it  is 
for  the  King  to  punifh  Offenders,    to  acquit  the 


ter'd  it  from  what  they  at  firfl  defign'd   it)  the    flilfe  accus'd,    and  to  punifh  the   falfe  Accufers  ; 


King's  Counfel  might  have  had  a  new  Bill  found  -, 
but  peradventure  they  could  not  prevail  with  that 
Grand  Jury  to  have  found  a  new  Bill  -,  they  remem- 
bred  they  had  ill  luck  with  the  firft:  Bill  at  London, 
which  I  believe  was  the  true  Reafon :  but  I'll  do 
the  Court  no  Injury,  in  fuppofing  that  to  be  the 
Caufe  of  the  Adjournment  which  was  not ;  'tis  true. 


that  is  to  fty,  in  all  Cafes  to  do  right  according  to 
Law  and  Truth. 

Surely  Queen  Elizabeth  gave  the  beft  Explana- 
tion of  tlie  *  Words,  when  the  Lord  Burleigh,  fee- 
ing Sir  Edward  Coke,  the  then  Attorney-General, 
coming  towards  her,  he  fiud.  Madam,  here  is  your 
Attorney-General,  (^d  pro  Domina  Regina  feqiiitur. 


in  the  printed  Trial,  'tis  pretended  they  adjoum'd  Nay  {fays  Jhe)  I'll  have  the  Words  alter'd,  for  it 

in  order  to  Dine  ;  yet  thofe  that  knew  the  Adjourn-  Ihould  be,  ^i  pro  'Domina  Veritate  feqiiitur. 

ment  was  by  the  Diredlion  of  the  King's  Counfel,  For  the  King,   and  for  'Truth,  they  are  fynony- 

and  overheard  their  whifpering  with  the  Chief  Juftice  mous  Words  -,  for  the  King  againjl  the  Truth  is  a 

(which  is  both  an  indecent  and  an  unjuft  thing,  and  Contradidlion.     And  the  Judges  and  King's  Coun- 

isneither  better  nor  worfe  than  a  Plaintiff  or  Defen-  fel  having   taken  an  Oath  to  advife  the  King  ac- 

dant's  whifpering  a  Judge  while  his  Cafe  is  before  cording  to  the  beft  of  their  cunning,  which  is  ac- 

him  trying)  and  I  know  that  the  Judges  had  break-  cording  to  Law  and  Truth  ;  if  therefore  the  King's 

failed  but  a  little  before,  and  had  no  great  Stomach  Counfel  ufe  means,  and  the  Court  permit  them  fo 

to  their  Dinners,  and  therefore  believe,  that  that  to  do,  to  fupprefs  Truth,    or  to  difible  the  Pri- 

before  aflign'd,  and  not  what  was  pretended,  was  foncr  from  making  his  Innocence  appear,  as  in  Col- 


*  3  Cok.  Injl.  73. 


ledge*s 


Remarks  on  Colledge'j-  Trial. 


«77 


kd'i/'A  Cafe  was  done,  if  they  urge  things  as  Evi- 
dence of  die  Crime  whereof  the  Prifoner  is  accus'J, 
which  by  Law  are  not  Evidence,  as  in  this  Cale, 
in  the  Lord  Rujfdl's  Cafe,  Colonel  Sidney's  Cafcj 
Mr.  Hampden's,  and  Mr.  Cornijh's  Cafe,  and  in  ma- 
ny more  they  did,  and  as  in  fome  of  them  Ihal!  he 
hereafter  fhewn.  If  they  infinuate  any  Faftas  Evi- 
dence, which  is  not  prov'd,  as  in  my  Lord  RuffcW 
Trial,  that  my  Lord  of  Ejjex  kill'd  himfclf -,  if 
they  wrcft  as  Evidence  of  the  Fact,  what  in  Senfe 
is  not  fo,  as  in  Colonel  Sidnefs  Cafe,  the  writing 
his  Book,  (nay,  for  any  thing  appear'd,  it  was  writ 
before  King  Charles  the  Second  came  to  the  Crown) 
they  are  Counfel  againft  the  King,  being  againli 
Truth,  as  well  as  againft  the  Prifoner. 

I  think  no  Man  will  deny  the  Truth  of  this 
Propofition,  That  it  is  as  much  the  King's  in- 
tereft  to  have  an  Innocent  accus'd  of  Treafon , 
acquitted,  as  it  is  to  have  a  Nocent  accus'd  of  Trea- 
fon, convi6ted.  If  that  be  true,  then  let  any  one 
fhew  me  a  Reafon  if  he  can  ;  for  there  is  no 
Law  againft  it,  why  he  may  not  have  the  fame 
Liberty  of  clearing  his  Innocence,  as  the  Profecu- 
tor  hath  of  convi6ling  him  ;  I  mean  by  free  and 
private  Accefs  of  all  Perfons  to  the  Prifoner,  as 
is  us'd  in  all  other  capital  Matters.  If  it  be  faid 
he  may  get  fome  to  corrupt  the  Witnefles  againft 
him,  or  fuborn  others  for  him,  the  fame  may  be 
faid  in  all  other  Matters  -,  but  in  Treafon  that  is 
not  a  likely  Matter,  for  generally  the  Prifoner 
never  knows  what  he  is  accus'd  of,  and  confe- 
quently  cannot  know  his  Accufer,  nor  how  to 
provide  a  Counter-Evidence,  till  he  comes  to  be 
arraign'd,  and  then  it  is  too  late :  for  generally 
he  is  prefently  tried  after  his  Arraignment,  as  was 
the  Cafe  of  Colledge,  and  my  Lord  RuJJel,  and 
Mr,  CorniJJj  ;  and  Perlbiis  committed  for  Treafon 
are  fo  much  the  lefs  able  to  corrupt  or  fuborn 
Witnefles,  than  any  other  Criminals,  that  they 
generally,  according  to  the  late  Praflice,  have  no 
Accufer  brought  Face  to  Face  to  them  on  their 
Commitment  as  all  other  Criminals  have,  who 
always  are  committed  upon  an  Accufation  made 
upon  Oath  in  their,  hearing,  and  their  Defence 
heard  before  their  Mittimus  made ;  and  whatever 
the  Pretence  may  be,  yet  in  Experience,  it  is  found 
that  more  Perjuries  are  com.mitted  in  Profecutions 
for  Treafon  by  the  Accufers,  than  by  the  Witnef- 
fes  for  the  Priibner. 

One  reafon  is,  A  Witnefs  in  Treafon  is  more 
difficultly  convidled  than  in  any  other  Crime :  For 
Treafon  is  an  Ignis  fatuus,  'tis  here  and  there,  as 
Colledge  was  firft  in  London,  then  in  Oxford ;  it  is 
not  confin'd  to  place  or  time,  as  all  other  Crimes 
are  •,  in  all  other  Crimes,  as  Murder,  Robbery, 
or  the  like,  it  muft  be  proved  to  be  within  the 
Country  where  laid;  it  muft  be  of  the  Perfon 
named  in  the  Indiftment,  which  are  Evidences 
of  Fafr,  which  in  fome  fort  prove  themfelves. 
And  there  was  but  one  that  I  remember  ffor 
Oates  I  do  not  dbunt  one)  was  ever  juftly  con- 
vided  of  Perjury  in  Treafon,  and  that  too  was 
for  want  of  Cunning,  for  he  fooliftily  fwore  to 
Time  as  well  as  Place,  which  a  Witnefs  in  Mr, 
Hanif  den's,  Trial  would  never  be  brought  to  do : 
Befides,  Malice  and  Revenge,  which  in  Profecu- 
tors  and  Accufers  in  Treafon  are  generally  the 
Motives,  go  farther  than  Money  or  Kindnefs, 
which  if  us'd  in  any  Cafe,  are  the  Motives  of 
falfe  Witnefles  for  the  Prifoner. 

Now  as  for  the  Ki^ig  and  for  the  Truth  are  the 
fiime,    fo  for  the   JQni  and  for  the   Laiv  are  the 
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fame.  The  Laws  are  the  King's,  as  he  Is  to  fee 
the  Execution  and  Prcfcrvation  of  them  •,  fo  for 
the  King  againfi  the  Law  is  a  Contradidlion. 

Therefore  to  try  a  Prifoner  upon  a  vicious  In- 
didmcnt,  as  was  done  in  CoUedge's  and  Colonel 
Sidney's  Cafes,  is  againft  the  King  as  it  is  againft 
Law,  for  by  that  means  he  is  in  danger  to  be 
hang'd  if  convifled ;  or  tried  twice,  if  acquitted, 
which  is  againft  Law. 

It  is  no  Salvo  of  the  Matter  what  the  Judges 
faid  in  Colledge's  Cafe,  that  the  Evidence  of 
Mifdemeanour  is  no  Evidence  of  Treafon  ;  for 
the  fame  may  be  faid  in  an  Indidlmcnt  of  Mur- 
der and  Robbery  ;  nor  that  the  Judges  would 
take  care  to  inform  the  Jury  which  was  Evidence 
of  Treafon,  which  of  Mifdemeanour,  which  they 
promis'd  to  do,  but  were  not  as  good  as  their 
Words,  as  fliall  be  fhewn:  for  the  Court  may 
forget  fo  to  do,  and  the  Jury  may  forget  what 
the  Court  fliid  to  them  of  that  Matter. 

But  notwithftanding  all  this,  if  the  Prifoner 
was  innocent,  there  could  be  no  harm  done  to 
him,  for  his  Innocence  would  defend  him :  This 
was  a  faying,  and  as  mortal  it  was  to  Fitzharris., 
to  Colledge,  to  Colonel  Sidney,  to  Mr.  Cornijh, 
and  feveral  others,  as  was  the  Letter  9  amongft  the 
Greeks.  It  is  true,  my  Lord  Coke  us'd  the  Ex- 
preflion,  but  in  another  Senfe  than  that  of  late 
pradlis'd.  I  would  fain  know  what  they  meant 
by  the  Exprefilon ;  Is  it,  that  no  Man  will  or 
ever  did  fwear  falfely  againft  a  Prifoner  in  Treafon  ? 
If  that  be  true,  how  came  the  fame  Perfons  to 
be  fo  violent  againft  Oates  for  what  he  fwore  a- 
gainft  Ireland  ?  or  do  they  mean,  that,  let  an  Ac- 
cufer fwear  never  fo  violently  and  circumftanti- 
ally  againft  a  Prifoner,  yet  if  he  be  innocent  it 
will  do  him  no  harm  ?  If  that  be  true,  I  would 
fain  know  how  the  Prifoner  ftiall  efcape ;  is  it 
that  his  Innocence  fliall  appear  in  his  Forehead, 
or  an  Angel  come  from  Heaven  and  difprove  the 
Accufer?  Neither  of  which  we  have  obferved, 
tho'  all  have  faid,  and  I  believe,  that  fome  Per- 
fons have  been  very  innocently  executed.  Or 
ftiall  the  Accufer  be  detedted  by  the  bare  Quef- 
tions  of  the  Prifoner ,  that  I  think  will  not  be 
neither ;  and  therefore  to  inftance  in  the  only 
Perfon  who  hath  of  late  efcap'd  in  a  Trial  of 
Treafon,  where  there  was  a  Defign  againft  his 
Life,  which  was  my  Lord  Delamere,  it  he  had 
not  had  Witnefles  to  have  prov'd  the  Perfons  men- 
tion'd  to  have  been  with  him  at  the  Place  and 
Time  fworn  againft  him  to  be  in  other  places,  ic 
was  not  his  Denial  had  ferv'd  his  turn,  but  he 
would  have  run  the  fame  Fate  with  my  Lord  Bran- 
don. Nay,.  I  am  apt  to  think  had  he  been  tried 
by  a  Jury  of  Commoners  pack'd,  as  at  that  time 
they  ufually  were,  he   had  not  efcap'd. 

The  truth  is,  when  I  confider  the  Praftice  of 
late  Times,  and  the  manner  of  Ulage  of  the  Pri- 
foners,  it  is  fo  very  much  like  or  rather  worfe 
than  the  Praftice  of  the  Inquificion,  as  I  have 
read  it,  that  I  fometimes  think  it  was  in  order  to 
introduce  Popery,  and  make  the  Inquificion,  which 
is  the  moft  terrible  thing  in  that  Religion,  and 
which  all  Nations  dread,  feem  eafy  in  refpedf  of 
it.  I  will  therefore  recount  fome  undeniable  Cir- 
cumftances  of  the  late  Praftice:  A  Man  is  by  a 
Meflfenger,  without  any  Indidment  precedent, 
which  by  the  common  Law  ought  to  precede, 
or  any  Accufer  or  Accufation  that  he  knows  of, 
clapt  up  in  clofe  Prilbn,  and  neither  Friend  or 
Rel.ition  muft  come  to  him  i  he  muft  have  nei- 
A  a  ti:er 
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ther  Pen,  Ink  or  Paper,  or  know  of  what,  or  by 
whom  he  is  accus'd  -,  he  muft  divine  all,  and 
provide  himfelfa  Counter-Evidence,  without  know- 
inc'  what  the  Evidence  is  againft  him.  If  any 
Prrfon  advife  or  follicite  for  him,  unlefs  afTign'd 
by  the  Court  by  which  he  is  try'd,  they  are  pu- 
nifhable  :  He  is  try'd  as  foon  as  he  comes  into  the 
Court,  and  therefore  of  a  Sollicitor  there  is  no 
occafion  or  ufe  •,  if  the  Prifoner  defires  Counfel 
upon  a  point  of  Law,  as  was  done  in  my  Lord 
Rtiffel's  Trial,  the  Counfel  nam'd  muft  be  ready 
to  argue  prefently,  and  the  Court  deliver  their 
Judgment  prefently,  without  any  Confideration. 
The  Prifoner    indeed  hath  Liberty  to  except  to 


Coke,  3d  Injlit.fol.  79.  of  which  Opinion  my  Lord 
Hales,  *  is,  in  his  Pleas  of  the  Crown,  that  that 
Pradlice  is  not  warranted  by  any  Acl  of  Parli- 
ament, Book-Cafe,  or  antient  Record,  and  that 
there  is  not  fo  much  as  fcint'dla  Juris  for  it ;  for 
he  fays,  when  the  Fault  is  dcny'd.  Truth  cannot 
appear  without  Witneftes.  As  for  what  is  pre- 
tended, that  it  is  fwearing  againft  the  King,  and 
therefore  it  is  not  allow'd  of ;  'tis  a  canting  Rea- 
fon,  which  put  into  fenfible  E>igli/h,  a  Man  will 
be  afham'd  to  own.  And  as  flight  is  the  Reafon, 
that  it  being  a  matter  of  fo  high  a  moment  as  a 
Man's  Life,  the  Prifoner  will  be  the  more  vio- 
lent and  eager,  and  the  Witneffcs  may  be  more 


thirty-five  of  the  Jury  peremptorily,  and  as  many  prevail'd  upon  to  fwear  falfely,    more  than  they 

more  as  he  hath  caufe  to  except  to,  but  he  muft  would  be  in  a  matter  of  lefs  moment :  The  Weak- 

not  know  beforehand  who  the  Jury  are  •,  but  the  nefs  of  that  Reafon  hath  been  m  part,  and  fhall 

King's  Counfel  muft   have  a  Copy  of  them  :  He  be  further  fhewn.     I  think  none   will  deny,  but 


muft  hear  all  the  Witnefies  produc'd  to  prove  him 
guilty  together,  without  anfwering  each  as  he 
comes,  for  that  is  breaking  in  upon  the  King's 
Evidence,  as  it  is  call'd  ;  tho'  it  hold  many  Hours, 
as  it  happen'd  in  moft  of  the  Trials:  he  muft 
not  have  any  Perfon  to  mind  him  what  hath  been 
fworn  againft  him,  and  forgotten  by  him  to  an- 
fwer  ;  for  if  that  were  allow'd,  the  Prifoner  per- 
haps may  efcape  hanging,  and  that  is  againft  the 
King:  There  is  a  Proclamation  to  call  in  all 
Perfons  to  fwear  againft  him,  none  is  permitted 
to  fwear  for  him-,  all  the  impertinent  Evidence 
that  can  be  given  is  permitted  againft  him,  none 
for  him ;  as  many  Counfel  as  can  be  hir'd  are 
allow'd  to  be  againft  him,  none  for  him.  Let 
any  Perfon  confider  truly  thefe  Circumftances, 
and  it  is  a  wonder  how  any  Perfon   efcapes  ?    it  is 


the  End  of  Trials  in  any  matters  Capital,  Cri- 
minal, or  Civil,  is  the  Difcovery  of  Truth  :  Next, 
'tis  as  neceflary  for  the  Prifoner  to  have  Wit- 
nefies to  prove  his  Innocence,  as  it  is  for  the 
King  to  have  Witneffes  to  convift  him  of  the  Crime  ; 
which  Propofition  is  agreed  by  the  Praftice,  it 
being  always  permitted,  that  the  Prifoner  fhall 
produce  what  Witneffes  he  can,  but  they  are  not 
to  be  upon  Oath.  In  the  laft  place,  fince  Truth 
cannot  appear  but  by  the  Confeffion  of  the  Party, 
or  Teftimony  of  Witneffes  of  both  fides,  it  is 
neceffary  to  put  all  the  engagement  as  well  oa 
the  Witneffes  of  part  of  the  Prifoner,  as  of  part 
of  the  King,  to  fay  the  Truth,  the  whole  Truth, 
and  nothing  but  the  Truth,  as  the  nature  of  the 
Matter  will  bear :  and  as  yet  no  better  means  has 
been  found  out  than  an  Oath  ;  which  if  deny'd  to 


downright  tying  a  Man's  Hands  behind  him,    and     the  Pri/oner's  fVitnejfes,  either  he   is   allow'd  too 


baiting  him"  to  death,  as  in  truth  was  pradis'd 
in  all  thefe  Cafes.  The  Trial  of  Ordeal,  of  walking 
between  hot  Iron  Bars  blindfold,  which  was  abo- 
lifli'd  for  the  Unreafonablenefs  of  it,  tho'  it  had 
its  Saying  for  it  too,  that  God  would  lead  the 
Blind  fo  as  not  to  be  burnt  if  he  were  bnocent, 
was  a  much  more  advantageous  Trial  for  the 
Sufpefted  than  what  of  late  was  praftis'd,  where  it 
was  ten  to  one  that  the  Accus'd  did  not  efcape.  If 
any  of  thefe  things  have  been  legally  pradlis'd, 
I  have  nothing  to  fay  againft  it,  but  I  have  ne- 
ver read  any  thing  of  Common  or  Statute-Law 
for  it.  And  I  can  with  better  Affurance  fay  than 
any  Perfon  who  hath  pradlis'd  thefe  things,  that 
no  Law  in  England  warrants  them  ;  and  if  not, 
then  confider  the  Unreafonablenefs  of  thefe  Me- 
thods. 

There  is  yet  one  Objeftion  to  be  anfwer'd , 
which  being  a  very  great  Hardfhip  upon  the  Pri- 
foner, gives  fome  colour  of  impofing  other  Hard- 
ihips  upon  him,  to  wit,  that  a  Witnefs  cannot  be 
examin'd  for  the  Prifoner  on  his  Oath  in  a  Tri- 
al upon  an  Indiftment  of  a  capital  Matter.  It  is 
not  becaufe  the  Matter  is  Capital,  for  then  no  Wit- 
neffes ought  to  be  examin'd  upon  Oath  for  the 
Appellee  in  a  capital  Matter:  Neither  is  it  be- 
caufe it  is  againft  the  King,  for  then  no  Wit- 
nefs ought  to  be  examin'd  on  Oath  for  the  De- 
fendant in  a  Trial  upon  an  Indiftment  of  any  cri- 
minal Matter;  yet  in  Indidtments  of  all  criminal 
Matters,  not  capital,  'tis  permitted  to  the  Pri- 
foner. 

To  fay  truth,  never  any  Reafon  was  yet  given 
for  it,  or  I  think  can  be,  if  you  believe   my  Lord 


great  an  advantage  to  acquit  himfelf,    or  he  js 
not  allow'd  enough. 

If  all  that  his  Witneffes  fay  without  Oath, 
fhall  have  equal  credit  as  if  they  fwore  it,  then 
he  hath  too  much  advantage  ;  for  Men  may  be 
found  who  will  fay  falfely,  what  they  will  not 
fwear,  as  is  plain  enough.  How  often  doth  a 
Defendant  fay,  in  a  Plea  at  Law,  that  a  Deed  is 
not  his,  which  yet  in  an  anfwer  in  Chancery,  he  will 
confefs  to  be  his .''  If  his  Witneffes  fliall  not  have 
Credit  becaufe  not  fworn,  to  what  Purpofe  then 
is  it  permitted  him  to  produce  them  ?  If  they  fhall 
have  Credit,  but  not  fo  much  as  if  fworn, 
I  alk  how  much  Credit  fhall  be  given  ?  Is  it  two, 
three  or  ten  Witneffes  without  Oath  fhall  be  equi- 
valent to  one  upon  Oath?  And  befides,  that 
Qucftion  never  was  or  can  be  anfwered,  what  Cre- 
dit ftiall  be  given  them  ?  There  is  an  unreafonable 
Difadvantage  put  on  the  Prifoner,  that  a  Witnefs 
produc'd  on  his  part,  of  equal  Credit  with  the 
Witnefs  againft  him,fliall  not  have  equal  Credit  given 
him,  becaufe  he  is  not  on  his  Oath ;  whereas  he 
is  ready  to  deliver  the  fame  things  on  his  Oath, 
if  the  Court  would  adminifter  it  to  him  :  and  yet 
that  Difference  was  taken  in  Fitzb arris's  Cafe,  as 
to  the  Credibility  of  Everard  and  Oaies,  the  firft 
being  upon  his  Oath,  the  laft  not. 

I  do  not  offer  this  as  any  Refledion  upon  the 
late  Proceedings,  but  as  a  Reafon  why  Matters 
in  capital  Proceedings  ought  not  to  have  been 
carried  further  than  iieretofore  tlicy  were,  againft  the 
Prifoner  by  Example  of  fo  unreafonable  a  Practice. 

But  to  return  to  ihe  Trial  of  Collrdge,  which 
came  on  in  the  Afternoon,  when  tiie  Attoin^/in- 


*  Tit,  Evidence,  f.  164. 
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fifted  that  the  King's  "WicnefTes  ought  not  to  be 
examin'd  out  of  the  licaring  of  each  other  ;  in 
which  he  was  over-ruled,  but  the  Rule  notobferv'd, 
nor  was  it  material  :  for  the  King's  Counfci  having 
the  Prifoner's  Writings,  and  by  them  obfcrv'd  how 
he  intended  to  make  the  Witnefles  againft  him  con- 
tradift  thcmfelves,  they  did  not  produce  fuch  Wit- 
nefies  as  were  not  inftrufted  to  concur  in  the  Evi- 
dence of  the  fame  matter,  but  produc'd  only  fuch 
as  were  inftrudted  to  give  Evidence  of  diftind  mat- 
ters. And  therefore  Dugdale  was  firft  produc'd, 
who  gave  Evidence  of  vilifying  Words  fpoke  of  the 
King  at  feveral  times,  at  Oxford  and  London,  by 
the  Prifoner,  to  himfelf  alone  ;  that  he  fhew'd  the 
Witnefs  feveral  fcandalous  Libels  and  Piftures,  and 
faid  he  was  the  Author  of  them  ;  that  he  had  a 
filk  Armour, a  brace  of  Horfe-Piftols,  and  a  Pocket* 
Piftol  and  Sword  ;  that  he  faid,  he  had  feveral  Ji  out 
Men  to  ftand  by  him,  and  that  he  would  make  ufe  of 
them  for  the  defence  of  the  Proteflant  Religion  ;  he 
faid,  the  King's  Parly  was  but  an  Hand-full  to  his 
Party.  Stevens  fwore  the  finding  of  the  Original 
of  the  Raree-Show  in  the  Prifoner's  Chambers.  John 
Smith  fwore  his  fpeaking  fcandalous  Words  of  the 
King,  and  of  his  having  his  Armour  ;  and  that 
when  he  fhew'd  it  the  Witnefs,  he  faid^  Thefe  are 
things  that  will  defray  the  pitiful  Guards  of  Rowley  ; 
that  he  faid,  he  expelled  the  King  would  feize  fame 
of  the  Members  of  Parliament  at  Oxford  •,  which, 
if  done,  he  would  be  one  fixuld  feize  the  King  ;  that 
he  faid,  Fitzgerald,  at  Oxon,  had  made  his  Nofe 
Heed  ',  but  before  long,  he  hoped  to  fee  a  great  deal 
more  Blood  Jhed  for  the  Caufe  ;  that  if  any,  nay,  if 
Rowley  himfelf,  came  to  difarm  the  City,  he  would 
he  the  death  of  him.  Haynes  fwore  he  faid,  Unlefs 
the  King  would  let  the  Parliament  fit  at  Oxon,  they 
would  feize  him,  and  bring  him  to  the  Block  ;  and 
that  he  faid,  the  City  had  One  thoufand five  hundred 
Barrels  of  Powder,  and  One  hundred  thoufand  Men 
ready  at  an  Hour's  warning.  Turberville  fwore,  he 
faid  at  Oxford,  that  he  wifh'd  the  King  would  bigin ; 
if  he  did  not,  they  would  begin  with  him,  and  feize 
him  ;  and  faid,  he  came  to  Oxford  for  that  purpofe. 

Mr.  Mafiers  fwore,  that  in  difcourfe  between  him 
and  the  Prifoner,  he  juftified  the  Proceedings  of  the 
Parliament  in  1 640,  at  which  the  Witnefs  wondred  •, 
and  faid.  How  could  he  juftify  that  Parliament  that 
rais'd  the  Rebellion,  and  cut  off  the  King's  Head  ? 
To  which  the  Prifoner  reply'd,That  that  Parliament 
had  done  nothing  but  what  they  had  jufl  caufe  for, 
and  that  the  Parliament  which  fat  laft  at  Weflmpi- 
fter  was  of  the  fame  Opinion  ;  that  he  call'd  the 
Prifoner  Colonel  in  mocl<ery,  who  reply 'd.  Mock 
not,  I  may  be  one  in  a  little  time. 

Sir  JVilliam  Jennings  fwore  as  to  the  fighting  with 
Fitzgerald,  and  the  Words  about  his  bleeding. 
For  the  Prifoner. 

Hickman  faid  he  heard  Haynes  fwear,  God  damn 
him,  he  car'd  not  what  he  fwore,  nor  whom  he 
fwore  againft,  for  it  was  his  Trade  to  get  Money 
by  fwearing.  Mrs.  Oliver  faid,  Haynes  writ  a  Let- 
ter in  her  Father's  Name,  unknown  to  her  Father. 
Mrs.  Hall  faid,  fhe  heard  Haynes  own  that  he  was 
employed  to  put  a  Plot  on  the  DifTenting-Prote- 
ftants.  Mrs.  Richards  faid,  fhe  heard  him  fay  the 
fame  thing.  IVhaley  fiiid,  Haynes  ftole  a  Silver  Tan- 
kard from  him.  Lun  faid,  Haynes  faid  the  Par- 
liament were  a  Company  of  Rogues  for  not  giving 
the  King  Money,  but  he  would  help  the  King  to 
Money  enough  out  of  the  Fanaticks  Eflates.  Gates 
faid,  T'urberville  faid,  a  little  before  the  WitnefTes 
were  fworn  at  the  Ol.l-Bailey,    tJiat  he  was  not  a 
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Witnefs  againft  the  Prifoner,  nor  could  give  any 
Evidence  againft  him  :  And  after  he  came  from 
Oxford,  he  faid,  he  had  been  fworn  before  the  Grand- 
Jury  againft  the  Prifoner,  and  faid,  the  Protcftarit 
Citizens  had  deferted  him,  and  God  damr.  him,  he 
would  not  ftarve.  T\\2.X.John  Smith  faid,  God  damn 
him,  he  would  have  Collcdge'a  Blood.  That  he 
heard  Dugdale  fay,  that  he  knew  noihing  againft 
any  Proteflant  in  England;  and  being  tax'd,  that 
he  had  gone  againft  his  Confcicncc  in  his  Evidence, 
he  faid,  it  was  long  of  Colonel  IVarcup,  for  he 
could  get  no  Money  elfe  •,  that  he  had  given  out 
that  he  had  been  poilbn'd,  whereas  in  truth  it  was 
a  Clap.  Blake  faid,  that  Smith  told  him  Haynes\ 
Difcovery  was  a  Sham-Plot,  a  Meal-Tub  Plot. 

Bolron  faid,  Smith  would  have  had  him  given  Evi- 
dence againft  Sir  John  Brooks,  that  Sir  John  fhouid 
fay  there  would  be  cutting  of  Tliroats  at  Oxford^ 
and  that  the  Parliament-Men  went  provided  with 
four,  five,  fix,  or  ten  Men  a-picce  ■,  and  that  there 
was  a  Confult  at  Grantham,  wherein  it  was  refblv'd, 
that  it  was  better  to  feize  the  King  than  to  let  him 
go,  whereas  he  knew  of  no  fucli  thing  ;  that  he 
would  have  Bolron  to  be  a  Witnefs  againft  Colledge, 
and  told  him  what  he  fhouid  fay,  left  they  fhouid 
difagree  in  their  Evidence  •,  that  he  heard  Haynes 
fay,  he  knew  nothing  of  a  Popifh  or  Presbyterian 
Plot,  but  if  he  were  to  be  an  Evidence,  he  car'd  not 
what  he  fwore,  but  would  fwear  any  thing  to  get 
Money.  Mowbray  faid.  Smith  tempted  him  to  be 
a  Witnefs  againft  Colledge,  and  was  inquifitive  to 
know  what  Difcourfe  pafTed  betwixt  him  and  my 
Lord  Fairfax,  Sir  John  Hewly,  and  Mr.  Stern,  on 
the  Road  j  and  faid,  that  if  the  Parliament  would 
not  give  the  King  Money,  and  ftood  on  the  Bill 
of  Exclufion,  that  was  Pretence  enough  to  fwear  a 
Dcfign  to  feize  the  King  at  Oxford. 

Everard  faid.  Smith  told  him  he  knew  of  no  Pref- 
byterian  or  Proteflant  Plot,  and  faid,  Juftice  IVarcup 
would  have  perfuaded  him  to  fwear  againft  fome 
Lords,  a  Presbyterian  Plot,  but  he  knew  of  none  ; 
he  faid,  Hayjies  told  him  it  was  NecefTity  and  hard 
Pay  drove  him  to  fpeaJc  any  thing  againft  the  Pro- 
tejlants  ;  and  being  quefl:ion'd  how  his  Teftimony 
agreed  with  what  he  formerly  faid,  anfwer'd,  he 
would  not  fay  much  to  excufe  himfelf ;  his  Wife 
was  reduc'd  to  that  necelTity,  that  flie  begg'd  at 
Roufe's  Door,  and  mere  NecefTity  drove  him  to  it, 
and  Self-prefervation,  for  he  was  brought  in  guilty 
when  he  was  taken  up,  and  was  oblig'd  to  do 
fomething  to  fave  his  Life,  and  that  it  was  a  Judg- 
ment upon  the  King  or  People  -,  the  Irijhmens 
fwearing  againft  them  was  jufUy  fallen  on  them,  for 
outing  the  Irifij  of  their  Eftates. 

Parkhurfl  and  Synions  faid,  they  had  feen  at  Col- 
ledge's  Houfe  his  Arms,  about  the  latter  end  of  A'o- 
vetnber.  Tales  faid,  Dugdale  belpoke  a  Pitlol  of 
him  for  Colledge,  which  he  promis'd  to  give  Col- 
ledge. And  upon  Difcourfe  fome  time  after  the  Ox- 
ford Parliament,  Tates  faid,  Colledge  was  a  very 
honeft  Man,  and  ftood  up  for  the  good  of  the  King 
and  Government.  Tes,  faid  Dugdale,  I  belic-ve  be 
does,  and  J  know  nothbig  to  the  contrar)'.  Deacon  and 
fVhitaker  faid  they  knew  Co'ledge  was  bred  a  Pro- 
teftant,  and  went  to  Church,  and  never  to  a  Con- 
venticle tliat  they  knew  of,  and  thought  him  an  ho- 
neft Man.  Neal,  Rimingfo>J,  Janner,  and  Norris, 
to  the  fame  purpofe  ;  and  N orris,  that  Smith  (in 
company  where  was  Difcourfe  of  the  Parliament- 
Mens  being  agreed  to  go  to  Oxford  )  faid,  he  hoped 
they  would  be  well  provided  to  go,  it  they  did  go. 
El.  Hunt  faidj  a  Porter,  in  her  Mafter's  abfence, 
A  a   2  brought 
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brought  the  Prints  taken  in  ColleJge's  Houfe  eight 
Weeks  before  ;  and  faid,  Bugdate  told  her,  after 
her  Mafter  was  in  Prifon,  he  did  not  believe  Col- 
lerlfe  had  any  more  hand  in  any  Confpiracy  againfl: 
his*^  Majelly,  than  the  Child  unborn  •,  and  he  had 
OS  lieve  have  given  an  hundred  Pounds  he  had  ne- 
ver fpoke  what  he  had  -,  and  that  he  had  nothing 
to  fay  againfl  her  Mafter,  which  would  touch  his 
Life. 

Having  fummed  up  all  the  material  part  of  the 
Evidence  in  the  order  it  was  given,  for  or  againft 
tl'.e  Prifoner  •,  let  us  fee  whether,  upon  the  whole, 
an  honeft  underftanding  Jury  could,  with  a  good 
Confcicnce,  have  given  the  Verdift  the  then  Jury 
did  ;  or  whether  an  upright  Court  couiJ,  with  a 
2;ood  Conkience,  have  declar'd  they  were  well  la- 
ti5fi^fd  in  the  Verdict  given,  as  all  the  four  Judges 
in  that  Cafe  did,  though  the  Chief  Juftice  Norlh 
only  fpoke  the  Words.  And  though  it  is  too  late 
to  advantage  the  deceafed,  yet  it  will  do  right  to 
the  memory  of  the  Man,  to  whofe  dextrous  Ma- 
nagement on  his  Trial,  many  now  alive  owe  the 
continuance  of  their  Lives  to  this  day.  It  was  not 
their  Innocence  protefted  the  Lord  Fairfax,  Sir  John 
Brooks,  and  many  others  before-mention'd,  and 
many  not  named  in  the  Trial,  but  Colledge's  baf- 
fling that  Crew  of  Witnelics,  and  fo  plainly  de- 
tecting their  Falfliood,  that  the  King's  Counfel  ne- 
ver durft  play  them  at  any  other  Perfon  but  the 
Earl  of  Sbaftesbi/ry,  as  fhall  be  fliewn  ;  and  failing 
there,  they  were  paid  off",  and  vanifh'd,  and  never 
did  more  harm  vifibly  :  what  under-hand  Pradtices 
they  might  be  afterwards  guilty  of,  I  know  not. 

Who  could  believe  any  one  of  thofe  four  Wit- 
nefles,  Dugdale,  Haines,  'Turbervilk,  and  Smith,  if 
it  were  for  no  other  Reafon  than  the  improbability 
of  the  thing  ;  for  {asColledge  faid)  was  it  proba- 
ble he  iliould  truft  things  of  that  nature  with  Pa- 
pifts,  wlio  Iiad  broke  their  Faith  with  their  own 
Party,  who  could  lay  greater  Obligations  of  Se- 
crecy upon  them  than  he  was  able  to  do  ?  That  he, 
a  Proteftant,  fhould  truft  People  who  had  been  em- 
ploytd  to  cut  Proteftants  I'hroats  ?  And  neither 
of  them  ever  difcovered  any  of  the  things  they 
fwore,  till  after  the  Oxford  Parliament,  tho'  moft 
of  them  were  pretended  to  be  tranlacted  and  fpoken 
before. 

Who  could  believe  Dugduh  in  any  of  his  Evi- 
dence againft  the  Prifoner,  when  Oates  teftified  a- 
gainft  him,  that  he  faid  he  knew  nothing  againft 
any  Proteftants  in  England  '^  And  being  tax'd  by 
Oate;,  that  he  had  gone  againft  his  Confcience  in 
his  Evidence  againft  Collcdge  to  the  Grand-Jury  at 
London,  he  faid,  //  toas  long  of  Colonel  Warcup,  for 
he  could  get  no  Money  elfe  •■,  ■  which  was  a  plain  Con- 
feflion  he  had  fworn  wrong,  and  of  the  Caufc  for 
which  he  did  it,  and  of  the  Perfon  who  induced 
liim  to  do  it.  That  he  had  given  out  that  he  was 
poifon'd,  whereas  his  Difeafe  was  a  Clap  ;  which 
was  an  ill  thing  in  him,  as  it  imply'd  a  Charge  of 
poifoning  iiim  on  other  Perfons.  And  when  Eli- 
zabeth Hunt  teftified  againft  him,  that  he  fiid,  af- 
ter Ccllcdge  was  in  Prifon,  that  he  did  not  believe 
Colledge  had  any  more  hand  in  any  Confpiracy  a- 
gainft  the  King,  than  the  Child  unborn  •,  and  that 
he  had  as  licve  have  given  an  hundred  Pound  he 
had  never  fpoken  what  he  had  •,  and  that  he  had 
nothing  to  fty  againft  ColUdge  which  could  touch 
his  Life  :  And  when  2~ates  teftify'd  againft  him, 
that  when  7'ates  faid  Collcdge  was  an  honeft  Man, 
and  flood  up  for  the  good  of  the  King  and  Go- 
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vernment  ;  Tes,  faid  Dugdale,  Ibelie-v^  ke  docs,  and 
I  knozv  nothing  to  the  contrary. 

Who  could  believe  Haynes  in  any  part  of  his  Evi- 
dence againft  the  Prifoner,  when  Mrs.  Hall  and 
Mrs.  Richards  faid,  he  own'd  he  was  employ 'd  to 
put  a  Plot  upon  the  Diflenting  Proteftants  ?  when 
Whaley  teftified  againft  him  that  he  was  a  Thief, 
and  had  ftole  IVbaley'^  Tankard  ?  when  Lun  tefti- 
fy'd that  Haynes  fiid  the  Parliament  were  a  Com- 
pany of  Rogues,  for  not  giving  the  King  Money  ; 
but  he  would  help  the  King  to  Money  enough  out 
of  the  Fanaticks  Eft'ates  ?  when  Hickman  teftified 
againft  him  he  heard  him  fiy,  God  damn  him,  he 
car'd  not  what  he  fwore,  nor  againft  whom  he 
fwore,  for  'twas  his  Trade  to  get  Money  by  fwear- 
ing?  when  Mrs.  Oliver  faid,  that  he  had  writ  a 
Letter  in  her  Father's  Name,  without  her  Father's 
knowledge  ?  when  Bolron  teftify'd  againft  him, 
that  he  faid  he  knew  nothing  of  a  Popijh  or  a  Pref- 
hyterian  Plot,  but  if  he  were  to  be  an  Evidence, 
he  cared  not  what  he  fwore,  but  would  Iwear  any 
thing  to  get  Money  ?  when  Everard  teftified  a- 
gainft  him,  that  he  faid,  NecelFity  and  hard  Pay 
drove  him  to  fay  any  thing  againft  th^  Proteftants ; 
and  being  tax'd  that  his  Evidence  againft  Colledge 
agreed  not  with  what  he  had  formerly  faid,  he  faid, 
he  could  not  excufe  it,  but  his  Poverty  and  Sclf-pre- 
fervation  drove  him  to  it  ?  which  was  a  plain  Con- 
feftion  of  the  falfhood  of  his  Evidence,  and  of  the 
"reafon  of  it ;  and  added,  it  was  a  judgment  upon 
the  King  or  People,  the  Irifhmens  fwearing  againft 
them,  for  outing  the  Iripj  of  their  Eftates  :  which 
can  have  no  other  Senfe,  than  the  Irifhmens  for- 
fwearing  themfelves  againft  the  EnglifJj  was  a  Judg- 
ment, i^c. 

How  could  Turberville  be  believed  in  any  part  of 
his  Evidence  againft  Colledge,  when  Oates  teftified 
againft  him,  that  he  faid,  a  little  before  the  Wit- 
nefles  were  fworn  againft  Colledge  at  the  Old-Bailey., 
that  he  was  not  a  Witnels  againft  him,  nor  could 
give  any  Evidence  againft  him  ;  and  yet  after- 
wards, at  Oxon,  Turberville  told  him  he  had  fworn 
againft  Colledge  to  the  Grand-Jury,  and  faid,  the 
Proteftant  Citizens  had  deferred  him,  and  God  datnn 
him  he  would  not  flarve :  -which  Words,  1  think, 
need  no  Explanation. 

And  laftly.  How  could  Smith  be  believed  in  any 
part  of  his  Evidence  againft  the  Prifoner,  when  it 
was  teftified  againft  him  by  Blake,  that  he  faid 
Haynes's  Difcovery  was  a  Sham-Plot,  a  Mcal-Tub- 
Plot  ?  The  meaning  of  the  Words,  I  think,  are 
well  known  :  That  he  would  have  had  Bolron  fwear 
againft  Sir  John  Brooks,  the  Lord  Shaftesbury,  and 
Colledge,  Things  of  which  he  knew  nothing,  and 
told  him  what  he  ftiould  fwear,  left  tliey  ftiould 
difagree  in  their  Evidence.  When  it  was  teftified 
againft  him  by  Oates,  that  he  faiid,  God  damn  him^ 
he  would  have  Colledge's  Blood  ?  when  it  was  tefti- 
fied againft  him  by  Mowbray,  that  he  tempted 
Mowbray  to  be  a  Witnefs  againft  Colledge  and  Sir 
John  Brooks,  and  was  very  inquifitive  to  know 
what  Difcourfe  he  had  with  the  Lord  Fairfax,  Sir 
John  Hewh,  aral  Mr.  Stern,  on  the  Road  to  Oxon  ; 
and  fiid,  if  the  Parliament  did  not  give  the  King 
Money,  but  ftood  on  the  Bill  of  Exckifion,  that 
was  pretence  enough  to  fwear  a  Defign  to  fecure 
the  King  at  Oxon  ^  when  Everard,  and  many  o- 
thers  tcltified  he  faid  he  knew  of  no  Presbyterian  or 
Proteftant  Plot.  Now  if  Colledge's  Witnefies  were 
credited,  it  was  impoffiblc  the  King's  Witnefles 
could  be  credited  •,  that  was  agreed  by  the  Court 
3  to. 


Remarks  on  ColledgeV  Trial. 


to  be  true  upon  the  Trial.  The  Anfwer  on  the 
Trial  was,  that  the  King's  Witnefles  were  on  their 
Oaths,  the  Prifoner's  were  noc  ;  which  was  a  Rca- 
Ibn  in  Words,  but  not  in  Senfe. 

And  furcly  what  Colle^ge  faid  on  that  matter, 
without  any  knowledge  in  the  Law,  cannot  be  an- 
fwer'd.  It  is  not  fair  clenling^  iaid  he,  with  a  Man 
for  his  Life,  bccaufe  lbs  fVitiwffa  againjt  him,  upon 
their  Oaths,  deny  the  things  the  PFitneffes  for  him 
■prove  ;  therefore  the  Witneffes  againfl  hifn  mufl  he  be- 
lieved, and  the  IVilneffes  for  him  disbtieved,  when 
yet  the  JVitnelfes  for  hitn  were  ready,  on  their  Oaths, 
to  maintain  what  they  faid  for  him. 

Nor  is  the  Law  fo  :  for  taking  the  Law  to  be, 
that  a  Witnefs  for  the  Prifoner  fliall  not  be  fworn, 
which  is  only  made  good  by  praftice  ;  the  fame 
Law,  that  is  to  fay  Prafticc,  is,  that  a  Witnefs  with- 
out Oath,  for  the  Prifoner,  is  of  equal  Credit  with 
the  Witnefs  againft  him  upon  Oath,  and  none  can 
fliew  the  contrary  till  of  late  days. 

To  give  one  Example  of  many,  where  it  was  ne- 
ceffary  for  the  Prifoner  to  produce  a  Witnefs  to 
prove  his  Innocency,  and  where  the  Witnefs  for 
him  was  as  much  believed  as  the  Witnefs  againft 
him  :  There  was  a  Pcrfon,  wliofe  Name  I  do  not 
remember,  arraign'd  (  at  the  lame  time  that  an  In- 
dictment of  High-Treafon  was  endeavour'd  to  be 
found  againft  the  Lord  Shaftesbury)  for  robbing  an- 
other of  Money,  and  of  a  hired  Horfe,  of  which 
Jikewife  the  Peribn  was  robb'd.  The  robbing  of  the 
Money  and  a  Horfe  was  prov'd  by  himfelf,  and 
feveral  others  ;  but  that  the  Prifoner  was  t!ie  Per- 
fon  that  committed  the  Robbery,  none  pofitively 
fwore  but  the  Perfon  robb'd  ;  who  likewife  fwore, 
that  the  Horfe  on  which  the  Prifoner  was  taken, 
was  the  Horfe  taken  from  him  •,  againft  which  the 
Prifoner  prov'd,  by  the  Perfon  of  whom  the  Horfe 
was  agreed  to  be  hired,  that  the  Llorfe  the  Priibner 
was  taken  upon,  was  not  the  Horfe  he  let  to  hire 
to  the  Perfon  robb'd  -,  whereupon  the  Priibner  was 
acquitted  ;  and  yet  the  Prilbaer's  Witnefs  was  not 
on  his  Oath,  and  the  Perfon  robbed  was  on  his 
Oath  :  which,  befides  that  it  proves  the  matter  for 
which  it  is  brought,  fliews  the  Folly,  as  well  as 
Injuftice  of  the  Practice  of  imprifoning  Men,  with- 
out letting  them  know  for  v/hat,  and  without  con- 
fronting them  with  the  WitnclTes  againft  them,  up- 
on the  Commitment.  For  how  could  this  Man 
have  known  what  Witneffes  to  produce,  unlefs  he 
had  known  what  in  particular  he  was  indicted  for  ? 
and  how  could  he  have  fent  to  fuch  Witnelfes,  un- 
lefs he  had  had  the  liberty  of  fending  to  the  Per- 
Ibns  who  were  to  be  Wicnefies  lor  him  ?  And  it 
fliews  the  Folly  of  thofe  Sayings,  that  a  Man's  In- 
nocence muft  defend  him,  and  that  the  Evidence  a- 
gainft  the  Prifoner  muft  be  as  clear  as  the  Sun  at 
Noon-day.  All  will  agree  that  the  Prifoner  in  this 
Cafe  was  innocent,  and  yet  that  alone,  without  pro- 
ducing a  Witnefs  to  prove  his  Innocence,  would 
have  Itood  him  but  in  little  ftead  ;  and  how  could 
he  have  known  what  fort  of  Evidence  to  have  ready, 
unlels  he  knew  what  he  was  accus'd  of.'' 

I  do  not  mean  what  Crime  he  was  accus'd  of,  as 
Trcalbn,  Murder,  Robbery,  Theft,  or  any  other 
Crime  ;  but  unlefs  he  knew  the  Perfon  robbed, 
when,  where,  and  other  Circumftances  ;  which, 
fay  fome,  is  not  to  be  permitted  in  Profecutions  of 
High-Treafon  ;  for  if  fo,  then  no  Man  fliall  be 
hanged  for  High-Treafon  -,  unlefs  there  was  as 
ftrong  proof  againft  hiin,  as  is  rcquir'd  in  any  In- 
diftment  of  any  capital  Matter  :  and  that,  they 
fay,  is  not  to  be  expcded  in  Treafon  ;  for  no  Man 


iSi 

v/ijl  call  two  Witncfll-s  to  be  Evidences  of  hisWords 
or  Actions,  being  Overt-Ads  of  his  D^-fign  of 
High-Treafon.  The  Objection  is  too  foolifh  to  be 
anfwer'd  ;  for  it  is  neither  better  nor  v/orfc,  than 
that  if  a  Man  fliall  not  be  hang'd  for  Treafon  with- 
out Evidence,  he  fliall  never  be  hang'd  for  Trea- 
fon -,  for  no  Evidence,  and  Evidence  which  the 
Law  rejcdls,  is  the  fame  in  Senfe,  though  diftcrent 
in  Wordi,  :  and  as  the  Intent  of  the  Mind  i,  diffi- 
cult  to  prove  on  the  part  of  the  King,  To  is  the 
Prifoner's  part  of  producing  Counts r-Evidei-ce 
much  more  difficult  ;  and  therefore  the  Law  hath 
taken  care,  by  the  Statute  of  Edward  the  Third, 
that  the  Intent  fliill  be  prov'd  by  an  Overt- Aft  ; 
and  by  the  Statute  of  Edivard  the  Sixth,  that  tliac 
Ovcrt-Adl  fliall  be  proved  by  two  WitneflTes.  And 
therefore,  fince  the  Law  hath  taken  care  that  there 
fliall  be  a  ftrifter  proof  in  High-Treafon  than  in 
any  other  Crime,  for  the  Judges  to  fiy  a  k-fs  proof 
may  be  admitted  to  convi6l  one  of  High-Treafon 
than  of  any  otlier  Crime,  is  very  ridiculous  ;  un- 
lefs they  will  at  the  fame  time  fay,  that  the  Par- 
liament, wlio  made  thofe  Statutes,  were  Men  of 
little  Underftanding,  and  not  to  be  regarded.  And 
certainly,  it  was  a  good  Counter-Evidence  which 
was  given  in  behalf  of  the  Priibner,  by  fome  Wit- 
neffes, though  flighted  by  the  Court,  and  not  per- 
mitted by  the  Court  to  be  given  by  others,  that 
there  were  great  Endeavours  to  fet  up  Sham-plots, 
and  charge  the  Proteftants  with  them  :  For  let  any 
one  fliew  me  a  Reafon,  why  the  Evidence  of  Sham- 
plots,  though  they  do  not  immediately  concern  the 
Prifoner,  is  not  as  good  Evidence  for  him,  as  the 
Evidence  of  a  real  Plot,  in  which  he  was  not  con- 
cerned, is  againft  him.  The  laft  was  permitted  to 
be  given  in  Evidence  againft  my  Lord  Rujfel,  Col. 
Sidney,  and  others  ;  though  tlie  firft  was  not  per- 
mitted to  many  Witnelfes  in  this  Trial,  and  it  was 
a  material  Objeftion  which  Colledge  made.  That 
there  was  no  proof  of  any  Perfons  being  concerned  with 
him  in  the  Defign  of  feizing  the  King. 

It  was  an  unadvifed  Anfwer  the  Court  gave,  that 
he  alone  might  be  fo  vain  as  to  defign  it  alone : 
For  if  trom  thence  an  Inference  is  made,  as  was  in- 
finuated  by  the  Court  to  the  Jury,  that  therefore 
he  did  alone  defign  it,  it  was  an  Evidence  of  his 
being  a  Mad-man,  not  a  Traitor.  Had  the  Evi- 
dence been  of  the  mifchieiing  the  King  by  means 
wliich  a  fingle  Perfon  is  capable  of  ufing,  as  Scab- 
bing, Shooting,  and  the  like,  the  matter  is  not  im- 
poflible  ;  but  it  being  by  m.eans  whicli  it  is  Impof- 
fible  for  a  fingle  Perfon  to  execute,  it  carries  fuch 
disbelief  with  it,  that  it  is  impoflible  to  find  a  Man 
in  his  Senfes  at  the  lame  time  guilty  of  it.  And  a 
Man  that  is  non  compos  Mentis,  if  my  Lords  Coke 
and  Hales  are  to  be  believ'd,  cannot  be  guilty  of 
High-Treafon  within  that  Branch  of  the  Statute, 
compaffng  and  imagining,  &c. 

It  is  true,  a  Mad-man  may  be  guilty  of  Treafon, 
in  attempting  the  King's  Perfon  ;  but  for  that  he 
is  no  more  faid  to  be  punifli'd,  than  Beafts  of  Prey- 
are  when  kill'd  •,  which  are  more  properly  laid  to 
be  deftroy'd  than  punifli'd  for  the  publick  good. 
But  if  fo  good  a  Counter-proof  in  Colledge's  Cafe 
was  not  made,  as  ought  to  have  been,  lome  Al- 
lowances ought  to  be  made  for  the  Prifoner's  ig- 
norance of  what  he  was  accus'd  of,  his  ufage  and 
ftridt  Imprifonment  before  his  Trial,  the  rufBing 
him  juft  before  his  Trial  in  the  manner  before  de- 
clar'd,  the  depriving  him  of  his  Notes,  the  giving 
an  Evidence  of  many  Hours  long  againft  him,  be- 
fore he  was  permitted  to  anfwer  any  part  of  it.  And 
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the  ufe  of  Pen,  Ink,  and  Paper,  was  but  of  little 
advantage  to  him  •,  for  a  Man  that  hath  not  been 
ufed  to  do  it,  cannot  take  Notes  of  any  ufe.  And 
in  truth,  he  complain'd  he  had  not  taken  Notes  of 
half  faid,  but  relied  on  the  Court  to  do  him  juftice 
in  fummingup  the  Evidences;  which  they  promifed 
to  do,  but  broke  their  Words, 

It  muft  likewife  be  confider'd,  that  the  concern 
a  Man  hath  upon  him,  when  he  is  upon  Trial 
for  his  Life,  is  fo  far  from  fortifying,  that  it  weak- 
ens his  Memory :  Befides,  the  foul  Praftice,  with- 
out any  remorfe,  put  upon  him  and  his  Witnelfes  -, 
fome  of  them  imprifon'd,  that  he  could  not  have 
them  at  the  Trial  ■,  others  fo  threatcn'd,  that  they 
durft  not  appear  for  him,  and  the  Cry  of  the 
Auditory  againft  him  and  his  Witnefles ,  were 
mighty  Difcouragements.  All  thefe  things  being 
confider'd,  how  could  any  underftanding  Jury 
take  it  on  their  Oaths,  That  the  Eviiknce  againft 
the  Prifoner,  of  a  Defign  to  felze  the  King-,  &cc. 
was  as  clear  as  the  Sun  at  Noon-Da-^  ? 

As  for  the  Evidence  which  Mr.  Mafters  gave,  if 
it  were  true,  it  was  no  Evidence  of  Treafon  -,  an  er- 
roneous Opinion  may  make  an  Heretick,  but  not  a 
Traitor:  it  is  a  very  diflant  Confequence,  that  be- 
caufe  he  affirm'd  that  the  Parliament  in  Forty  had 
done  notliing  but  what  wasjuft  in  refpeft  of  King 
Charles  the  Firft,  therefore  the  Prifoner  was  guilty 
of  a  Defign  againft  King  Charles  the  Second :  Befides, 
that  in  all  Probability,  tho'  Mr.  Mafters  might 
inveigh  againft  the  Parliament,  Colledge  might  only 
juftify  them,  by  throwing  the  ill  things  done  in 
that  time  upon  the  Papifts,  as  Colledge  in  his  De- 
fence fays ;  and  Mr.  Mafters,  after  much  pump- 
ing, recollefted  himfelf,  and  faid  he  thought  the 
Prifoner  faid ,  the  Papifts  had  a  hand  in  thofe 
things  •,  which  prov'd  the  Truth  of  Colledge's  Af- 
fertion. 

As  for  the  Evidence  of  Colledge'^  faying  he 
might  be  a  Colonel  in  time  ;  if  he  hoped  for 
what  he  faid,  it  was  no  Crime,  or  Proof  of  a  Crime, 
'tis  no  more  than  what  every  Soldier  hopes  for, 
and  he   himfelf  had  been  one. 

As  tor  the  Evidence  of  Atterbury,  Sawel,  and 
Stevens,  of  their  feizing  the  Piftures  ;  admit  they 
fwore  true,  it  did  not  amount  to  the  Proof  of  the 
Treafon  in  the  Indiftment,  or  of  any  fort  of 
Treafon :  And  yet  if  Colledge's  Maid  faid  true, 
it  looks  as  if  the  Finders  or  fome  other  Perfon 
fent  them  to  Colledge's  Houfe,  in  order  to  find 
them  there. 

Of  all  Sorts  of  Evidence,  the  finding  Papers 
in  a  Perfon's  pofTtflion  is  the  weakeft,  becaufe 
no  Perfon  can  fecure  himfelf  againft  Defigns  upon 
him  in  that  kind.  And  after  Danger  fie  Id's  De- 
fign upon  Colonel  Manfel,  and  the  Evidence  in 
Fitzharris's  Trial,  that  the  Defign  of  that  Pam- 
phlet was  to  convey  Copies  of  it  into  fome  Mem- 
bers of  Parliament's  Pockets,  and  then  feize  them, 
that  piece  of  Evidence  ought  to  have  been  fpar'd, 
till  thofe  and  other  Praftices  of  like  kind  had 
been  forgotten. 

The  laft  Witnefs  was  Sir  William  Jennings,  of 
Colledge's  faying  he  had  loft  the  firft  Blood  in 
the  Caufe,  but  it  would  not  be  long  before  more 
would  be  loft ;  what  was  that  more,  than  that 
he  thought  more  would  be  loft  in  the  Caufe, 
which  he  interpreted  the  Proteftant  Caufe  ?  Sup- 
pofe  he  thought  lo  without  Reafon,  and  was  mif- 
taken,  where  was  the  Crime?  But  if  he  thought 
fo  upon  good  Reafon,  and  good  Reafon  he  had 
to  think  fo,  there  was  no  pretence  of  a  Crime  in 
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it.  I  believe  moft  Men  thought  as  Colledge  did, 
from  the  time  of  the  Bufinefs  of  Ftzharris  ;  and 
what  Imputation  was  it  to  him  ?  Wiiy  were  not 
all  the  ExprefTions  he  us'd  in  his  Trial  as  good 
Evidence  againft  him  as  that  Saying  ?  For  he  then 
faid,  it  was  an  horrid  Co/ifpiracy  to  take  away  his 
Life,  and  would  not  ft  op  at  him,  for  il  was  againft 
all  the  Pro!  eft  ants  of  Enghnd,  and  the  like  ;  which 
was  his  Opinion,  and  After-times  fliewed  him  a 
true  Prophet. 

One  thing  was  very  difhoneftly  infinuated,  that 
the  Prifoner  was  a  Papift,  which  was  only  to  in- 
cenfe  the  Jury  againft  him,  and  it  had  its  EfFeft ; 
whereas  it  was  very  plain  that  he  was  a  Proteftant., 
tho'  perhaps  a  Diflenter,  and  therefore  had  not 
lately  come  to  the  publick  Church  ;  and  under 
that  notion  the  Patifts  and  fome  Proteftanis  were  * 
contented  that  Diflenters  fliould  be  punilh'd  as  ' 
Papifts ;  yet  if  they  could  have  prov'd  him  a 
Pajill,  no  doubt  they  would  have  done  it,  for 
the  Deftrudion  of  the  Man  was  the  Defign  of 
the  Profecution,  and  it  matter'd  not  for  what 
Treafon  he  was  convided,  fo  he  was  convifted. 
And  he  himfelf  gave  a  pretty  fort  of  Evidence 
againft  himfelf,  if  they  could  have  prov'd  him  a 
Papift :  he  prov'd,  and  confcfb'd,  he  was  educa- 
ted a  Proteftant  ;  and  if  they  could  have  prov'd 
him  reconcil'd  to  the  Popiftj  Religion,  which  was 
Treafon,  he  help'd  them  a  great  deal  in  their 
Proofs :  It  was  therefore  very  difingenuous  in  the 
Chief  Juftice  to  reproach  him  at  his  Condemna- 
tion, that  he  had  not  made  that  Proof  of  his  Re- 
ligion as  it  was  expefled,  when  his  Religion  was 
not  the  Matter  of  which  he  was  indifted  •,  that 
was  flily  infinuated  to  exafperate,  and  no  Proof 
pretended  to  be  made  of  his  being  a  Papift.  But 
he  had  more  Reafon  to  complain  of  the  Injuftice 
of  the  Court  in  fumming  up  the  Evidence,  who 
did  it  in  fuch  a  manner,  that  if  they  had  been 
Counfel  for  the  Prifoner,  as  they  pretended,  they 
would  have  been  juftly  fufpefted  to  have  taken  a 
Fee  of  the  other  fide   to  betray  their  Client. 

For,  as  Colledge  readily  faid,  if  the  Chief  Ju- 
ftice had  looked  on  his  Notes,  he  would  have 
found  more  Evidence  againft  Turherville,  and  Dug- 
dale,  than  he  had  repeated.  And  it  was  a  lame 
Excufe  for  the  Chief  Juftice  to  fay,  he  refer'd  it 
to  the  Memory  of  the  Jury,  for  he  could  not 
remember  more  ;  when,  as  I  dare  fay,  after  a- 
bout  thirteen  Hours  Evidence,  the  Jury  remem- 
ber'd  no  more,  than  that  they  were  to  find  him 
Guilty. 

The  truth  is,  upon  the  whole,  what  Colledge 
fiid  was  true ;  they  took  away  all  Helps  from 
him  for  defending  himfelf,  and  therefore  they  had 
as  good  have  condemned  him  w  thout  a  Trial. 
Notwithftanding  all  which,  the  Courage  of  the 
Man  never  fainted,  but  after  he  was  condemn'd, 
boldly  afk'd,  when  he  was  to  he  executed  ?  To 
which  the  Lord  Chief  Juftice  reply'd,  it  depended 
on  the  King's  Pleafure ;  but  fmoothly  laid,  in 
thofe  Cafes  of  High  Treafon  they  did  not  ufe  to 
precipitate  the  Execution,  it  fhould  not  be  fo 
fudden  but  that  he  fhould  have  Notice  to  prepare 
himfelf  And  in  truth  he  hadfrom  the  eighteenth, 
on  which  he  was  condemn'd,  to  prepare  himfelf, 
to  the  one  and  thirtieth  oi  Auguft  1681,  on  which 
he  was  executed  ;  a  much  longer  time  than  was 
allow'd  my  Lord  Rujfd,  or  Mr.  CornifJo,  and  many 
others.  And  the  true  Realon  of  fo  long  a  Re- 
prieve, was  to  fee  how  the  Nation  would  digefl: 
the  matter,    and  whether  the  Man  by  the  Terror 
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of  Death  could  be  prevail'd  upon  to  become  a 
Tool  to  deftroy  other  Innocents :  But  when  it 
was  found  that  the  People  were  quiet,  and  that 
the  Prifoner  could  not  be  prevail'd  upon  to  do 
an  ill  thing  to  fave  his  Life,  his  Execution  was 
order'd  ;  yet  as  a  fhew  of  Mercy,  his  Quarters 
were  permitted  to  be  bury'd  ;  a  Favour  he  flight- 
ed, with  faying  that  he  car'd  not  whether  he  was 
eaten  up  with  Flies  or  Worms.  The  fame  Fa- 
vour was  likewife  Ihewed  Fiizharris,  but  the  true 


Reafon  of  both  was.  That  they  had  a  mind  that 
the  Trials  and  pretended  Crimes,  for  which  Filz- 
harris  and  Colledge  were  condemned,  fhould  be 
forgotten;  which  would  not  be  fo  foon  done,  if 
their  Quarters  were  always  expos'd  to  view.  But 
tho'  all  People  were  quiet,  yet  there  was  great 
grumbling,  and  moft  honeft  Men  were  afraid  j 
and  the  Conftancy  of  Colledge  at  his  Execution 
was  fuch,  that  it  made  the  moft  violent  agaLnft 
him  relent. 


Remarks  on  the  Earl  of  Shaftesbury  V  Grand  Jury, 


TH  E  next  Perfon   queftion'd  was  the  Earl 
of  Shafteslur-ji  againft  whom  a  Bill  of  High- 
Treafon  was  prefer'd  to  the  Grand-Jury, 
at  the  Sejfwns-Houfe,    on   the  24/^  Day  of  ISIo- 
vember  1681.     The  Evidence  was  publickly  given 
in  Court,  and  was  this  >  Mr.  Blathwaite  fwore  he 
found  the  Papers  then  produc'd  in  a  Velvet  Bag 
in  the  great  Trunk,    which  was   taken  by  Mr. 
Gwynne  in   the  Lord   Shafteshurfs  Houfe.     Mr. 
Gwynne  fwore  all  the  Papers  in   the  Velvet  Bag, 
when  he  deliver'd  them  to  Mr,  Blathwaite,  were 
taken   by  him    in  the  Lord  Shaftesbury's  Houfe : 
Sir  Leoline  Jenkins  fwore,  the  Paper  produc'd  was 
the  Paper  deliver'd  him  by  Mr.  Blathwaite,  and 
it  was  unalter'd.    Then  the  Paper  was  read,  the 
Effed:  of  which   was  a  Proje<St  of  an   Ajfociation 
fign'd  by  no  Perfon,  and  whofe  Hand-writing  it 
was,  none  knew.     John  Booth  fwore,  that  he  was 
engag'd   to  Captain  Wilkinfon,  who  pretended  to 
have   a  Commiflion  from    the  Lord   Shaftesbury 
and  feveral   others  to  go    for  Carolina  %  he    was 
about  that   time  introduc'd  into  the    Earl's  Ac- 
quaintance by  the  Captain,  where  was  a  Difcourle 
about  Carolina  Bulinels ;  he  was  four  or  five  times 
between  Chrijhnas  and  March  ,  with  the  Earl  and 
the  Captain :    that  the  Captain  told  him  he  was 
to  command  fifty  Men  to   be  the  Earl's  Guard 
at  Oxon,  and  would  have   had  him    to  be  one: 
That  if  the  King  did  not  confent  to  feveral  A£is 
of  Parliament   and    other  Things,   they  were  to 
purge  the   Guards  and  Court  of  feveral  Perfons ; 
and  tho'  the  Captain  told  him  that    firft,  after- 
wards he    heard  the   Earl  fay    the  fame  things, 
particularly  about  a  Week    or  ten  Days  before 
the  Parliament  fat    at  Oxon,    he  gave  fome  Inti- 
mation of  this  to  Walter  Banes,  and  then  writ   it 
down,  and  fent  it  to  the  Council  fealed  in  a  Co- 
ver. 'Turberville   fwore,  that  the  Lord  Shaftesbury 
faid  about  February,  there  was  but  little  good  to 
be  done  which  the  King  as  long  as  his   Guards 
were  about  him.    Stnith  teftify'd  a  great  deal  of 
Difcourfe  between  him  and  the  Lord  Shaftesbury 
of  fomething  faid  reflefting  on  the  King;  and  that 
he  Ihould  fay,  that  if  the  King  fhould  offer  any 
Violence  to  the  Parliament  at  Oxford,    he  would 
meet  with  a  flrong  Oppofition,  for  that  the  Gen- 
tlemen, who  came  out  of  the  Country,  came  well 
provided  with    Horfe   and  Arms  to  oppofe,  and 
that  they  might  lawfully  do  it,  if  he  offer'd  any 
Violence  to  them  whilft  they  fat.     Haynes  fwore, 
that  the  Earl  faid  if  the  King  did  not  give  Hayries 
his  Pardon,  he  and  others  would  raife  the  King- 
dom againil   him  ;  that  Eaynes  gave  the  Earl  an 
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exa(5l  Account  of  Tranfaftions  fince  King  Charles 
the  Firftfs  coming  to  the  Crown,  and  that  the 
Earl  faid  the  Duke  of  Buckingham  had  as  much 
Right  to  the  Crown  as  any  Stuart  in  England. 
John  Macnamarra  faid,  the  Earl  faid,  the  Kino- 
was  popifhly  affeSled,  and  took  the  fame  Methods 
his  Father  did,  which  brought  his  Father's  Head 
to  the  Block,  and  they  would  bring  his  thither  ; 
and  this  was  faid  in  the  Prefence  of  Ivey,  and 
he  thought  of  his  Brother  ;  and  faid,  the  King 
deferv'd  to  be  depos'd  as  much  as  King  Richard 
the  IT''.  Dennis  Macnamarra  likewiie  teftify'd  the 
laft  Words,  and  that  it  Was  the  latter  end  of 
March,  or  beginning  of  April.  Ivey  faid,  the  Earl 
faid,  if  the  King  deny'd  Haynes  a  Pardon,  they 
would  rife  upon  him  and  force  him  to  give  one, 
and  that  they  defign'd  to  depofe  him  and  fet  up 
another  in  his  ftead.  Bernard  Dennis  faid,  he  had 
a  great  deal  of  Difcourfe  with  the  Earl,  who  bid 
him  fpeak  to  his  Friends  in  Ireland  to  be  in  a 
readinefs  to  afTift  the  Commonwealth  of  England, 
for  they  intended  to  have  England  under  a  Com- 
monwealth, and  extirpate  the  King  and  his  Fa- 
mily 

Then  the  Court  told  the  Jury  the  Indiftment 
was  grounded  on  the  Statute  of  King  Charles  the 
11^  but  they  ought  to  confider  of  that  Statute, 
as  alfo  the  25  th  of  Edward  IIP. 

The  Queftion  is,  whether  the  Grand  Jury 
ought  to  have  found  the  Bill  on  this  Evidence. 
Firft  it  ought  to  be  confider'd,  what  the  Duty  of 
a  Grand  Jury  is ;  and  I  think  it  is 
not  what  the  Chief  Juftice  *  faid,  to  ^^^1^^"°^'' 
confider  only  ^whether  there  be  pro- 
bable ground  for  the  King  to  call  the  Perfon  ac- 
cus'd  to  an  account,  much  lefs  do  I  think  that 
the  reafon  of  finding  a  Bill  by  the  Grand  Jury 
was  for  the  Honour  of  the  King,  or  Decency  of 
the  Matter,  left  Perfons  accus'd  fhould  be  call'd 
to  an  account  by  the  King,  where  there  is  no 
kind  of  Sufpicion  of  the  Crime  committed  by 
them,  as  the  Court  faid,  (which  laft  Matter  was 
never  afTign'd  as  a  Realbn  of  finding  a  Bill  by 
the  Grand  Jury  beforej  but  I  take  the  Reafon  of 
a  Grand  Jury  to  be  this,  that  no  Man  for  a 
capital  Matter  fliall  ever  be  queflion'd  by  the  King, 
unlefs  a  Grand  Jury  take  it  on  their  Oatlis  that 
they  believe  the  Matter  of  the  Accufation  true  i 
I  put  an  Emphafis  on  the  Words  queflion'd  by  the 
King. 

It  is  true,  it  is  generally  faid,  that  the  Bufinefs 
of  a  Grand  Jur\,  in  capital  ISIatters,  is  in  favrrem 
vita:;  but  that  taken  fimply  is  not  true,  for  then 

whac 
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whu  Reafo.  can  be  affign'd,  why  a  Man    Ihall     -^^-r.  .  .orh  not  anfwer  the  Defi.n  ot  the  I 
S   arniion'don  an  Appeal   of  Murder,  Robbery 
ei  the  like,  which   touches  his  Lite,    as  much  as 
an   Indidment   of  thofe  Crimes,    without  having 
rhe   Matter  of  the  Appeal  firft  found  to  be  triie 
by  a  Grand-Jun  ?  B"^  ^^e  true  Reafon  of  a  Grand-^ 
Ju-n  is    the  vafl  Inequality  of  the   Pumtiff  and 
Defendant,  which   in  an  Indiftment  is/l;^^^  be- 
tween the  King  and  his  Subjefts ;  and  that  doth 
not  hold  in  an  Appeal,  which  is  always  between 
SuhjeB  and  Subject:  and  therefore   the  Law  in  *n 
Indidtment  hath  given  a  Privilege  to  the  Defen- 
dant, which  it  hath  done  in  no  other  Profecution, 
on  purpofe,    if  it  were  poffible,    to  make    them 
equal  in   the  Profecutions  and  Defence    that  equal 
Tuftice  may  be  done  between  both.     It  confiders 
the  Judges! Wuneffes:.nA  Jury  are  more  likely  to 
be  inHuenc'd   by  the   King  than  the  Defendant ; 
the  Judges  as  having  been   made  by  him,  and  as 
it  is  in  his  Power  to  turn  them  out,  punilh,    to 
prefer   or  reward    them   higher;    and  tho'   there 
are  no  iuft  Caufes  for  them   to  ftrain  the  Law, 
yet  there  are  fuch  Caufes,  which  in  all  Ages  have 
taken  place,  and  probably  always  will.    This  was 
the  Reafon  of  running  Pr^r^^^^/iw  fo  high  m  their 
Tudo-ment  of  High-Treafon  before  the  Stat,  ot  td. 
III.  °that  no  Man,  as  that  Statute  fays,  knew  what 
was  not  High-Treafon:  This  was   the  Reafon   of 
expounding   that   Statute  oftentimes  between  the 
making  of  it,  and  the  making   of  the  Statute  of 
Qi^tcnMaij,  that  People  were  at  as  great  a  lofs, 
till  the  laft  Statute,  as  they  were  before  the  mak- 
ing of  the  firft  ;   and  even  fince  the  Statute  of 
Queen  Mar'j,  the  Expofition  on   the  Statute    of 
Ed.  III.  has  been  fo  extravagant  and  various,   that 
People  are  at  this  day  as  much  at  a  lofs  to  know 
'tvhat  is  not  High-Treafon,  as  they  were  before  the 
Statute  of  Ed.  III.   Nor  was  it,  nor  is  it  poffiWe, 
but  that  the  great  Power  of  enriching,  honouring, 
rewarding  and    punifhing    lodg'd    in    the    King, 
always  had,    and  yet  muft  have  an  Influence  on 
the  Witnejfes  and  Jury ;   and  therefore  it  is  that  the 
Law  has  order'd,  that  at  the  King's  Profecution,  no 
Man  fhall  be  criminally  queilion'd,  unlefs  a  Grand- 
Jury,  upon  their  own  Knowledge,  or  upon  the  E- 
vidence  given  them,  Ihall  give  a  Verdift,  that  they 
really  believe  the  Accufation  is  true. 

I  own,  of  late  Days,  they  have  faid  the  Duty  of 
the  Grand-Jury  is  to  find,  whether  the  AccuHition 
be  probable  or  no.  But  that  Saying  is  warranted 
by  no  pofitive  Law,  or  antient  Authority  ;  and 
therefore  the  Duty  of  the  Grand-Jury  muft  be  foun- 
ded in  the  Oath  adminifter'd  to  them,  which  is  as 
ftrift  as  the  Oath  adminifter'd  to  the  Petit-Jury  : 
and  to  lliy  truth,  the  Verdift  of  the  Petit-Jury 
takes  credit  from  the  Verdidt  of  the  Grand-Jury  ; 
which  is  not  only  the  Reafon  of  the  Ditference  in 
the  Names  of  the  two  Juries,  but  is  likewife  the 
"Reafon  why  an  Attaint  for  a  falfe  Verdift  doth  not 
lie  againft  a  Petit-Jury. 

The  Oath  of  the  Grand-Jury,  is,  To  prefent  the 
Truth,  the  whole  Truth,  and  nothing  hut  the  Truth : 
The  Oath  of  the  Petit-Jury  is,  well  and  truly  to  try, 
and  true  Deliverance  make,  between  the  King  and  the 
Prifoner  at  the  Bar,  &c.  which  fignifies  the  flime 
thing  as  to  prefent  the  Truth,  lie.  It  is  true,  fome 
Reafons  have  been  offer'd,  which,  if  confider'd,  are 
Words  without  Senfe  •,  as  that  the  Prefentment  ot 
the  Grand-Jury  is  but  in  order  to  bring  the  Prifo- 
ner to  his  Trial,  and  he  not  before  the  Grand-Jury 
to  make  his  Defence  hlmfclf :  but  that  can  be  no 
Reafon  why  Probabilities  Ihould  fatisfy  the  Jury, 


becaufe  it  doth  not  anfwer  the  Defign  of  the  Law, 
which  will  have  a  Man  convifted  by  the  pofitive 
Oaths  oUwo  Juries,  confifting  of  more  than  twtnty- 
four,  in  all  Indidlments. 

Next,  why  is  a  Grand-Jury  compos'd  ot  more 
fubftantial  and  underftanding  Men  than  a  Petit-Jury^ 
if  their  Bufinefs  be  mere  Formality,  or  a  Matter 
of  lefs  Weight  than  the  Bufinefs  of  a  Petit-Jury  ? 
In  the  laft  place,  why  is  lefs  Evidence  requir'd  to 
convift  a  Man  in  his  abfence,  than  is  requir'd  to 
convift  him  if  prefent  ?  It  is  far  from  an  Argument, 
that  lefs  Evidence  is  requir'd  to  convid:  one  if  ab- 
fent,  than  if  prefent,  that  it  feems  to  me  that  more 
Evidence  fhould  be  requir'd  to  do  it.  Men  may, 
and  often  do  make  very  fair  Stories  in  the  abfence 
of  a  Perfon  accus'd,  that  when  prefent,  he  eafily 
anfwers ;  and  there  being  no  pofitive  Law  for  the 
DireAion  of  a  Grand-Jury  in  that  matter,  a  Grand- 
Jury-man  is  excufablc,  nay,  it  is  his  Duty  to  give  a 
Verdia  according  to  the  plain  underftanding  of  the 
Words  of  his  Oath,  which  is  to  prefent  the  Truth, 
as  far  as  he  is  convinc'd  of  it ;  and  that  Truth  muft 
be  found  according  to  his  Knowledge,  or  as  it  is 
reprefented  to  him  by  Witnefles. 

And  as  for  the  WitnefTes,  they  muft  be  Perfons 
of  Credit;  and  all  Perfons  are  luppos'd  to  be  fo, 
unlefs  the  Grand-Jury  know  the  contrary,  or  have 
been  fo  credibly  inform'd.  'Tis  true,  a  Grand-Jury 
oucrht  not  to  believe  Coffee-houfe  Stories,  or  lighc 
Stories  -,  but  common  Fame  by  credible  Perlons, 
which  is  Vox  Populi,  ought  to  prejudice  them  againft 
a  Witnefs,  fo  as  to  disbelieve  him :  and  it  is  no 
Anfwer  to  fay,  as  the  Chief  Jufiice  in  this  Cafe  faid, 
that  the  Credibility  of  the  Witnefs  is  not  to  be  con- 
fider'd by  the  Grand-Jury,  becaufe  the  King  is  not 
prefent  to  defend  the  Credit  of  his  WitnefTes :  tho* 
the  Fad  in  that  Cafe  was  not  true,  for  the  King's 
Attorney,  Sollicitor  and  Counfel  were  prefent,  and 
I  think  the  King  is  no  otherwife  prefent  at  any  Cri- 
minal Profecution  -,  and  the  Jury  knew  by  Colledge's 
Trial,  and  by  mikinfon's  Depofitions  before  the 
King,  that  the  Evidence  of  all  the  WitnefTes  pro- 
duc'd,  except  what  were  to  the  Paper,  was  que- 
ftion'd,  but  even  that  was  afterwards  quitted  by  the 
Court,  when  it  would  not  be  fwallow'd  by  the 
Grand-Jury :  for  afterwards  the  Court  told  them, 
that  if  they  of  their  own  Knowledge  knew  any 
thin^  ac^ainft  the  WitnefTes,  they  might  confider  of 
it,  but'' not  of  what  they  were  credibly  inform'd 
by  others.  And,  befides  the  Credibility  of  the  Wit- 
neflfes,  the  PofTibility  or  Probability  of  the  thing 
fworn  is  to  be  confider'd  by  the  Grand-Jury  ;  an 
impolTible  thing  they  ought  not  to  believe,  though 
fworn  by  never  fo  many  credible  Witnefles,  and  a 
very  improbable  thing  they  cannot  pofitively  on 
their  Oaths  fwear  they  believe. 

And  not  only  the  Faft,  but  what  the  Crime  of 
the  Fad  alledg'd  in  the  Bill  of  Indiftment,  the 
Grand-Jury  as  far  as  they  are  capable  ot  judging 
Matter  of  Law,  ought  to  confider;  fo  they  were 
told  in  the  Charge  given  them.  'Tis  true,  if  they 
were  ignorant  in  the  Law,  and  the  Court  in  their 
Direaions  mifled  them,  as  if  the  Court  fhould  tell 
them  ftealing  a  Horfe  is  High-T reafon,  and  the 
Grand-Jury  find  it  accordingly,  it  is  excufible  in  the 
Grand-Jury,  though  punilhable  in  the  Court.  But 
wrong  Direaions  by  the  Court,  in  finding  a  Faft 
where  there  is  no  Evidence,     do  not  excule  the 

^Now,  to  examine  the  Matter  in  hand  by  thefe 
Rules,  could  any  Perfon  who  knew  my  Lord  Shaftes- 
bury,  or  that  had  heard  of,  or  belicv'd  his  Cha- 
-'  raaer 
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faftcr  to  be  what  it  was,bc!icve  that  it  w.is  poffibic  for 
him  to  difcourfe  with  the  WicncflKs  at  the  rate  they 
I'worc,  to  fomc  of  them  at  the  firft,  to  others  of 
them  the  fccond  time  he  faw  them  ;  to  difcourfc 
of  Matters  of  Policy,  with  Booth  at  one  time,  and 
afterwards  with  Hay/ies,  and  afterwards  with  Maoia- 
inarra.  Fellows  of  fo  little  Senfe,  that  he  would 
have  been  afham'd  to  have  entertain'd  them  in  the 
meaneft  Office  about  him  ;  and  yet  as  they  preten- 
ded, he  makes  them  his  Privadoes  in  the  Secret,  of 
not  fo  much  what  he  would  have  had  them,  but  of 
what  he  intended  himfelf  to  do  ? 

Who  could  believe  any  thing,  'TurkervUle,  Smith 
or  Ilayics  fliould  fay,  where  there  was  fo  much  of 
their  talfliood,  and  of  their  Dcfigns  to  fwear  falfly, 
prav'd  againft  them  in  Colktlge's  Trial  ?  or  of  Ivey 
and  the  three  Macnamarra^s  after  that  Trial,  who, 
though  they  were  not  produc'd  at  it,  bccaufe  the 
Icing's  Counfel  by  CoUedgeh  Notes  law  he  was  able 
to  falfify  them,  yet  fome  Witneifcs  in  that  Trial 
prov'd  their  Defign  of  fwearing  falfly  ? 

Who  could  believe  Booth\  Story  of  lifting  fo  many 
Men  under  IFjlkwfon,  to  be  at  my  Lord  Sbufiabury's 
difpofe  at  Oxo;?,  after  CoUcdgeh  Trial,  and  after  what 
TF:lhiifon  had  teftify'd  to  the  King  and  Counfel, 
though  not  then  prov'd  to  the  Grand  Jury  ? 

A  judge  indeed  cannot  take  notice  of  any  thing 
not  prov'd  (though  he  may  and  ought  to  be  a  Wit- 
nefs,  if  he  knew  any  thing  material  of  the  Matter 
try'd  before  him  and  others)  but  a  Grand  Jury  may 
take  notice  of  any  thing  they  know  or  believe. 
The  PafTiges  at  Colledg/s  Trial  were  pretty  noto- 
rious, being  authentically  publifli'd  by  Fra.  North, 
and  the  Examination  o^Wilkinfon  by  as  authentick 
a  Paper. 

It  was  unaccountable,  that  the  Witneffes  conceal'd 
what  they  heard  tlie  Earl  fpeak  fo  long,  of  which 
none  of  them  pretended  to  give  any  Reafon  •,  nor 
was  it  any  Excufe  to  thofe  who  fign'd  a  Petition  to 
the  City,  in  which  they  fuggefted  they  were  tempted 
to  fwear  againft  their  Confciences,  to  fay  they  knew 
not  what  was  in  die  Petition  :  he  that  lets  his  Hand 
to  a  thing  as  if  he  affented  to  it,  but  doth  not, 
is  a  Man  of  Falfhood.  Suppofe  one  fets  his  Hand 
to  a  Bond,  faid  to  be  feal'd  and  delivcr'd,  not  ha- 
ving feen  it  feal'd  and  deliver'd,  is  not  he  guilty 
of  little  lefs  than  Forgery?  But  admitting  thofe 
Witnefles  had  fworn  Truth,  yet  the  Jury  ought 
not  to  have  found  the  Bill  ;  for  they  ought  to  find 
the  Bill  true  according  to  all  the  material  Circum- 
ftances  of  it,  as  well  as  the  Subftance  of  it,  which 
was  High-'Treiifon.  One  material  Circumftance  of  it 
was,  that  it  v/as  faid  to  be  High-Treafon  within 
the  Statute  of  Charles  II.  And  that  made  another 
Circumftance  of  the  Indidment  material,  which  was 
the  time  when  that  Treafon  was  committed ;  be- 
caufe  by  that  Statute  the  Profecutions  of  Treaibn 
on  that  Statute  ought  to  be  within  fix  Months  after 
k  is  committed,  and  the  Indiflment  ought  to  be 
Within  three  Months  after  the  Profecution :  and  he 
being  imprifon'd  in  July,  and  the  Bill  fuggefting  that 
the  fuppos'd  Treafon  was  committed  the  I'ith  of 
March  before,  and  divers  other  times,  both  before 
and  after,  which  might  be  interpreted  to  have  been 
after  tl;e  Prilbner's  Commitment ;  had  the  Jury 
found  the  Bill  as  laid,  they  had  found  the  Treafon 


to  have  been  commitccd,  not  only  witiiin  rhe  tirne 
the  Profecuiion  by  tliatSt^.tute  ought  to  be,  butalfo 
within  the  time  th.c  Ind'u-hnrnt  ought  to'  have  been 
prefer'd  ;  whereas  in  truth  the  Earl  had  been  impri- 
fon'd above  three  Months  before  tlie  Indictment 
prefer'd,  and  tht^rc  was  no  Evidence  of  any  Tieafon 
committed  by  him  after  iiis  Imprilbnmcnt :  and 
therefore  the  finding  the  Bill  as  hiid  had  b^en  inju- 
rious, to  bring  a  Man  in  queftion  for  his  Life  on 
that  Statute,  whereas  by  Law  he  ought  not  to  have 
been. 

For  it  was  refolv'd  in  CoHedg/s  Cafe,  that  the 
Profecution  for  Treafon  on  that  Statute  ought  to  be 
within  fix  Months,  and  the  Indidnient  within  three 
Months,  though  the  Court  was  of  another  Opinion 
in  the  Lord  Rtifcl's  Trial. 

And  that  this  Indiftment  was  on  that  Statute,  was 
exprelly  faid  to  the  Grand  yur\,  and  upon  good 
Reafon ;  for  the  Court  in  their  Charge  faid,  that 
the  Intention  of  levying  War,  or  defigning  to  im- 
prifon  the  King,  was  not  Treaibn,  tiil  the  Statute  of 
Charles'  the  Second  -,  though  in  the  Lord  Rif^lfcc'S 
Trial  it  was  held  to  be  Tr-aion  by  the  Statute  cf 
Edw.  III.  and  therefore  the  time  of  the  Treafon  com- 
mitted was  material  to  be  found  by  the  Jur,. 

As  for  the  Writing  found  in  the  Earl's  Study,  it 
was  no  manner  of  Evidence  of  Treafon,  admitting 
what  the  Witnefics  fwore  as  to  the  finding  it  to  be 
true;  becaufe  it  was  not  prov'd  that  it  was  profe- 
cuted  or  compos'd  by  the  Earl  of  Shaftesbury,  or 
by  his  Order,  and  that  piece  of  Evidence  was  in  that 
particular  a  meer  Original. 

In  Fitzhaj-rii's  Cafe,  it  was  proV'd  the  Libel  was 
compos'd  by  his  Diredtion  ;  Colonel  Sidney's  Book 
was  prov'd  to  be  like  his  Hand ;  it  was  pretended 
that  Celledge  faid  he  was  the  Author  of  the  Raree- 
Sbow,  and  no  Example  of  this  Evidence  v/as  ever 
made  ufe  of  before. 

Neither  was  it  Evidence  of  Treafon  as  to  the 
Matter,  for  there  was  not  one  Word  againft  tlie 
prefentKing,  but  his  Succeflbr,  if  he  fliould  be  fuch 
a  Perfon. 

It  is  true,  one  of  the  King's  Counfel  faid  that  one 
Pafiage  in  it  was,  that  they  would  join  to  deftroy 
the  Mercenary  Forces  about  London,  and  thence  in- 
fer'd  it  was  downright  levying  War  againft  the 
King  and  his  Guards  ;  whereas  there  is  not  any  fuch 
word  or  thing  in  the  Paper  as  he  pretended  to  cite : 
and  it  it  had  been  in  the  Paper,  it  would  have  been 
but  Evidence  of  a  Treafon  within  the  Statute  of  the 
late  King.  And  then  the  time  of  Writing  it,  ought 
to  have  appear'd  -,  and  if  that  had  been  clear'd,  yet 
for  the  above  Reafons  it  was  no  Evidence  :  and  the 
Grand  Jury,  tho*  fome  of  them  afterwards  fmarted 
for  it  upon  other  Pretences,  did  like  honeft  under- 
ftanding  Gentlemen  -,  and  had  they  done  otherwife, 
to  avoid  the  Ignominy  of  being  call'd,  though  in 
truth  it  was  an  honour  to  be,  an  Ignoramus  Jury, 
they  had  juftly  deferv'd  the  Reproach  which  fince 
have  lighted  on  other  Juries,  fuch  as  Mr.  Cornijh's, 
and  the  like.  And  having  fpokcn  of  this  Ignoramus 
Jury,  for  which,  two  of  them,  if  not  more,  were 
afterwards  upon  other  Pretences  feverely  handled  ;  I 
think  fit  to  fay  fomething  of  the  Sufferings  of  one, 
for  being  in  a  preceding  Ignoramus  Jury,  becaufe  it 
was  a  meer  Novelty,  and  that  was  Mr.  fVilmer. 
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HIS  Profecution,  though  it  was  but  Criminal 
and  not  Capital,  did  as  much  Mifchief,  as 
it  ftruck  a  Terror  into  all  Grand  Juries,  as 
any  the  before  mention'd  Matters;  and  it  was  by 
the  Hotnine  Replegiando  iffiied  out  againft  him.  As 
for  the  Information  againft  him,  I  fhall  fiy  nothing, 
becaufe  the  Injuflice  of  both  will  appear  in  the  Dil- 
courfe  of  the  firft.  Mr.  Wihner  had  lent  a  Boy  be- 
yond Sea  by  Agreement,  as  Mr.  IVilmer  faid,  whe- 
ther true  or  not,  as  to  this  Matter  is  not  material  •, 
a  Homine  Replegiando  is  granted  againft  Mr.  Wdmcr 
for  this,  at  whofe  Profecution  is  not  material :  for 
any  Perfon  upon  Suggeftion,  back'd  by  an  Affida- 
vit, may  have  it  granted.  The  Sheriff  ■wo\i\d.  have 
return'd  on  the  Writ,  that  the  Boy  was  fent  by  his 
own  Agreement  and  Confent  with  Mr.  Wilmer  \ 
which  Return  was  not  allow'd,  and  the  Sheriffs  were 
told  that  they  muft  either  return  they  had  replevied 
the  Boy,  and  they  muft  have  him  in  Court,  or  elfe 
they  would  be  laid  by  the  heels  -,  or  elfe  they  muft 
return  that  Mr.  Wilmer  had  EJloigned  him,  which  is 
carrying  him  away,  where  the  Sheriff  could  not  find 
him  ■,  and  then  a  JVitbernam  would  ifilie  againft  Mr. 
Wilmer,  upon  which  he  would  be  taken  and  kept 
in  Prifon  till  he  produc'd  the  Boy :  and  no  other 
Return  ftiould  be  allow'd  than  one  of  thole  two, 
and  if  they  did  not  make  one  of  thofe  two  Returns, 
they  ftiould  be  committed.  Now  if  the  Law  be 
fo,  the  Court  were  innocent,  but  the  Law  ought 
then  to  be  reform'd  in  that  Particular ;  but  if  the 
Law  was  not  fo,  as  I  think  it  is  not,  I  think  Mr. 
Wihner  and  the  Nation  had  great  Injuftice  done 
them  •,  for  it  was  quickly  feen  what  the  Mifchief  ot 
that  Judgment  was,  and  therefore  it  was  endeavour'd 
to  be  reform'd  by  an  Act  of  King  and  Council  af- 
terwards. Firft,  I  fay,  it  is  lawful  for  a  Mafter  to 
covenant  with  a  Servant  to  ferve  him  beyond 
Sea;  in  the  next  place  it  is  lawful  for  a  Mafter 
to  fend  his  Servant  beyond  Sea  according  to  fuch 
Agreement.  And  if  both  thefe  Propofitions  be  true, 
as  I  think  no  Man  will  lay  they  are  not,  it  is  a 
natural  Confequence  to  lay,  that  the  Law  hath  pro- 
vided a  Return  upon  a  Writ  of  Homine  Replegiando, 
if  it  fhould  be  fued  out  againft  fuch  Mafter  for  a 
Servant  fo  fent  beyond  Sea,  which  may  indemnify 
the  Mafter  in  fo  doing ;  and  that  Return  can  be 
no  other  than  the  fpecial  Matter,  which  in  this  Cafe 
was  refufcd  to  be  accepted.  'Tis  no  Argument  that 
no  fuch  Return  is  ever  read  of  in  any  Book :  For 
the  Law  hath  determin'd,  that  fome  Returns  are 
good,  and  others  bad  ;  yet  it  hath  not  faid,  what 
are  all  the  good  Returns,  which  may  be  made  on  an 
Ho7nine  Replegiando,  and  the  Sheriff"  is  no  more  con- 
fin'd  to  Returns,  than  a  Man  in  the  pleading  of  his 
Cafe,  which  my  Lord  Coke  fixys  may  vary  accord- 
ing to  the  Nature  of  his  Cafe  ;  and  yet  the  Law  hath 
faid  wliat  is  a  good  Plea,  and  what  a  bad  one,  but 
hath  not  expreft  all  the  good  or  bad  Pleas.  And 
therefore  it  is  no  Argument  againft  fuch  a  Re- 
turn, that  no  Precedent  of  it  can  be  found,  'tis 
enough  that  no  Judgment  can  be  produc'd  againft 
it;  and  the  Rcafon  of  both  may  be,  that  the  Cafe 
never  happen'd  before,  that  is  to  fay,  that  never 


any  Perfon  was  fo  malicious  before,  a?  to  fue  out 
an  Homine  Replegiando  againft  a  Mufterfor  a  Servant 
fent  by  Agreement  beyond  Sea  :  and  Returns  muft 
be  varied  according  to  tjie  Cafe.  Perhaps  no  Pre- 
cedent can  be  found  of  a  Return  on  that  Writ,  that 
the  Perfon  fought  for  is  Dead  ;  yet  all  Perfons  will 
agree  it  is  a  good  Return,  it  is  fo  in  Replevin  of 
Cattel,  and  even  that  Example  falfifies  the  Doffrine 
of  the  Court,  that  there  are  but  two  Returns  on  that 
Writ  allowable  by  Law.  It  is  not  an  Argument 
for  difallowing  the  Return,  that  the  Perfon  fent  be- 
yond Sea  was  a  Child,  not  capable  of  making  fuch 
a  Contradl  (though  I  believe,  if  the  matter  were 
look'd  into,  he  was  of  age  fo  to  do)  for  nothing  of 
that  doth,  or  can  appear  in  the  Writ  or  Return : 
It  ftands  therefore  fimply  upon  this,  whether  the 
Sheriff  may  on  an  Homine  Replegiando  return,  that 
the  Perfon  fuppos'd  to  be  in  cuftody,  being  of  full 
Age,  v/as  by  mutual  agreement  fent  beyond  Sea 
by  the  Perfon  in  whofe  cuftody  by  the  Writ  he  is 
fuppos'd  to  be,  which  I  think  is  far  from  a  doubt. 
But  notwithftanding  all  thefe  Hardftiips  on  Juries., 
it  was  feen  to  be  plainly  impoflible  to  procure  any 
Bills  of  Indiftment  for  High-Treafon,  muchlefs  any 
Perfons  to  be  convifted  on  the  like  Evidence,  ex- 
cept in  London,  where  are  fome  of  the  beft,  as  well 
as  the  worft  of  Men  in  the  Nation  ;  and  even  there 
it  was  not  to  be  done,  as  long  as  the  Juries  were 
fenfible  and  honeft  Men,  which  would  be  as  long 
as  the  Election  of  Sheriffs  was  in  the  Citizens  ; 
and,  to  the  honour  of  the  City,  it  was  feen  that 
they  chofe  only  honeft  Men  to  be  their  Sheriffs  ; 
and  that  when  they  faw  the  publick  Safety  depend 
on  honeft  Officers,  though  at  other  times  they  had 
rather  pay  a  Fine,  than  undergo  the  trouble  and 
charges  of  that  Office,  yet  at  that  time  no  Mar, 
legally  chofen,  refus'd  to  ftand,  though  they  were 
reproach'd  and  punifh'd  for  it  :  and  if  Mr.  Box 
refus'd,  it  was  becaufe  he  would  not  join  with  Northy 
who  was  impos'd  on  the  City  ;  for  wliich  reafon  it 
was  refolv'd  to  take  from  tlie  City  the  Right  of 
chufing  Sheriffs,  but  by  what  means  was  not  pre- 
fently  refolv'd  on. 

That  the  City  might  forfeit  their  Right  of  eleft- 
ing,  there  was  no  great  doubt  ;  as  it  the  Sheriffs 
were  dead,  and  new  ones  were  not  chofen  in  a  con- 
venient time,  fo  that  there  was  a  defe£l  of  Juftice, 
or  the  like  :  but  nothing  of  that  kind  could  be  laid 
to  their  charge,  and  therefore  a  new  unheard-of 
matter  was  thouglit  on,  and  fet  a-foot,  which  was, 
to  make  the  City  forfeit  their  being  a  Corporation  ; 
and  being  annihilated,  the  Grants  made  to  them  by 
tlie  Crown,  as  the  Right  of  electing  Sherifts  was, 
would  revert  to  the  Crown  again. 

A  i^<o  Warranto  was  therefore  brought  againft 
the  City  in  Hilar j  Term,  1681,  to  ftievv  by  what 
Warrant  they  pretended  to  be  a  Corporation,  and 
to  have  the  Privileges  mention'd  in  the  Writ ;  to 
which  the  City  pleaded,  and  fet  forth  their  Right  ; 
and  the  King  rcply'd,  and  fet  forth  feveral  Mat- 
ters done  by  them,  contrary  to  the  Juty  of  a  Cor- 
poration :  upon  which  there  was  a  Demurrer,  o^ 
which  Tudgment  was  not  given  till  Trinity  Term, 
3  '  1683. 
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1683.  I  will  fiiy  nothing  of  the  Right  of  the  Pro- 
ceeding, it  having  been  largely  and  learnedly  ar- 
CTu'd  for  the  City  ;  but  if  the  Matter  were  fo  clear 
a  Cafe,  as  the  King's  Counfel  and  Court  would  have 
it  to  be,  how  came  it  to  pals  that  in  He7ir-j  the 
Eighth's  time,  wlien  the  King  was  fo  earnellly  bent 
to  diffolve  the  Religious  Corporations,  in  which  the 
publick  Inclination  join'd  with  him,  the  doing  it  by 
g^ito  IFarranto  was  not  thought  of?  It  was  very 
plain,  that  thofe  pretended  Religious  did  not  ob- 
ferve  the  Rules,  nor  perform  the  Ends  for  which 
they  were  incorporated  ;  and  certainly  their  Mif- 
demeanors,  againft  the  intent  of  their  being  incor- 
porated, were  better  Caufes  of  Forfeiture,  than  was 
the  City's  petitioning  for  a  Parliament,  i£c.  Yet 
that  King  took  other  Methods,  he  had  formal  Con- 
veyances of  their  Lands  from  moft  of  thofe  Cor- 
porations, and  formal  Surrenders  of  their  Corpo- 
rations, fign'd  by  every  Individual  of  the  Corpo- 
rations, and  thofe  afterwards  confirm'd  by  Aft  of 
Parliament.  And  fure  the  late  King  had  as  much 
Right  to  bring  a  ^.0  Warranto  againft  Magdalen 
College,  for  refufing,  contrary  to  their  duty,  to 
admit  the  Prefident  the  King  nominated,  if  the 
King  had  a  Right  to  nominate  the  Prefident  ( as 
forae  Judges  aflerted  he  had )  as  King  Charles  the 
Second  had  againft  the  City  :  and  it  v/as  once  in 
Debate,  whether  the  Proceeding  againft  that  Col- 
lege fhould  be  by  ^0  Warranto-,  or  before  the  Ec- 
clefiaftical  Commijfioners ;  the  laft  was  refolv'd  on, 
not  as  more  legal  or  efteftual,  but  as  more  expe- 
ditious ;  in  the  one,  the  Proceedings  being  de  Die 
in  Diem,  in  the  other  from  Term  to  Term.  This 
only  I  will  obferve,  that  when  the  Judgment  againft 
the  City  was  given,  which  was  of  the  greateft  Con- 
cern to  the  Nation  ever  contefted  in  any  Court  of 
Wefiminfter-Hall,  it  was  done  by  two  Judges  only, 
and  no  Reafon  of  that  Judgment  rendred  ;  whereof 
Withins,  who  was  one,  I  think,  heard  but  one  Ar- 
gument in  the  Cafe.  It  is  true,  they  faid  Rajmondy 
when  alive,  was  of  the  fame  Opinion  ;  and  faid 
Saunders,  who  was  then  paft  his  Senfes,  was  of  the 
fame  Opinion  ;  though  I  was  told  by  one  who  was 
prefent,  when  the  two  Juftices  came  to  ask  his  Opi- 
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nion  in  the  matter,  he  had  only  Senfe  enough  to 
reproach  them  for  troublinf^  him  about  the  mat- 
ter, when  they  were  fenfible  he  had  loft  his  Me- 
mory. And  to  fay  truth,  the  delivering  the  Senfc 
of  an  abfent  Judg'-,  though  it  hath  been  fometimes 
pradlis'd,  is  not  allowable  ;  for  fometimes  they  de- 
liver another  Opinion  than  what  the  abfent  Judge 
is  of.  Judge  Within;  did  fo  in  feveral  Cifes,  when 
he  delivered  the  Opinion  of  Sir  Edvjard  Herberty 
which  Sir  Edward  Herbert  afterwards,  in  open 
Court,  difown'd  :  Judge  Hollowa^  ferv'd  Judge 
Powe!  the  fame  Trick,  if  the  laft  faid  true.  The 
long  depending  of  the  ^lo  Warranto  had  aliirm'd 
all  the  Nation,  who  yet  were  quiet,  hoping  that 
Judgment  would  be  given  for  the  City,  as  fome 
of  the  Judges,  and  of  the  King's  Counfcl,  had  gi- 
ven out  it  would  ;  but  the  contrary  v/as  refolv'd 
on,  and  therefore  the  Nation,  at  the  time  of  tlie 
giving  the  Judgment,  muft  be  amus'd  with  fome- 
what  elfe,  and  nothing  fo  proper  as  a  Plot  :  but 
there  was  difficulty  in  that  alfo  ;  for  if  die  pre- 
tended Plotters  ftiould  be  acquitted,  it  would  make 
the  matter  worfe  •,  and  nothing  would  fecure  that, 
but  impofing  what  Sheriffs  they  pleas'd  on  the  Ci- 
ty, and  accordingly  North  and  Rich  being  picch'd 
on,  the  one  by  a  fhamelefs  Trick,  and  the  other 
by  open  Force,  were  impos'd  on  the  City. 

Having  gain'd  that  Point,  the  Proceedings  in 
the  ^w  Warranto  were  much  quicker  than  before, 
and  two  Arguments  were  only  permitted  in  it  of 
each  fide,  the  one  in  Hilary  Term,  the  other  in 
Eafter  Term  ;  and  fo  the  Cafe  was  ripe  for  Judg- 
ment in  'Trinity  Term  following,  but  muft  be,  and 
was  uftier'd  in,  with  the  difcovery  of  a  pretended 
Plot :  which  fo  amaz'd  the  Nation,  that  though 
Judgment  in  the  ^to  Warranto  was  given  two  Days 
after  the  pretended  Difcovery,  no  body  took  any 
notice  of  it  for  feveral  Months  after  ir  was  given. 
The  truth  was,  no  body  durft  mutter  againft  ir,  or 
queftion  the  Legality  of  it  ;  it  was  enough  to  have 
brought  any  Perfon  into  the  Plot  to  have  done  ir, 
it  would  have  been  call'd  fifing  in  the  Face  of  the 
Government,  queftioning  the  Jufiice  of  the  Nation, 
and  fuch  like  Cant. 
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TH  E  Plot  being  nois'd  abroad,  the  Perfons 
before-hand  refolv'd  on  were  feiz'd  on,  and 
the  Lord  Rujfel,  and  others  were  clapp'd  up 
clofe  Prifoners. 

The  Lord  Rujfel  having  been  for  fome  few  Weeks 
a  clofe  Prifoner  in  the  ^ower,  was,  the  i3rh  of 
July,  1683,  brought  to  the  Old-Bailey,  and  ar- 
raign'd  for  High-Trealbn,  in  defigning  to  raife  a 
Rebellioii,  i£c.  and  the  fame  Morning  was  try'd. 
He  defir'd  he  might  not  be  try'd  that  Day,  for  he 
had  fome  Witneffes  which  would  not  be  in  Town 
till  Night  :  Which  being  deny'd,  then  he  defir'd 
that  the  Trial  might  be  put  oft"  till  the  Afternoon  ; 
which  was  likewife  deny'd.  He  ask'd  whether  he 
might  not  make  ufe  of  any  Papers  he  had  ;  which 
was  allow'd.  He  defir'd  he  might  have  a  Copy 
of  the  Pannel  of  the  Jury  that  was  to  pafs  on  him  -, 
he  was  told  he  had  a  Copy  deliver'd  to  his  Ser- 
vant fome  Days  before. 

Vol.  IV. 


The  Jury  being  call'd,  he  challeng'd  the  Fore- 
man for  being  no  Freeholder  in  London.  To  argue 
which,  Counfel  were  afiign'd  him  ;  who  prefendy 
came  into  the  Court,  and  having  excus'd  their  not 
fpeaking  more  to  the  matter,  for  want  of  time  to 
confider  of  it,  argu'd.  That  it  was  a  good  Chal- 
lenge, becaufe  at  common  Law  every  Juryman 
ought  to  be  a  Freeholder  ;  that  the  Statute  of 
2  Hen.  5.  provides  none  fhall  be  a  Juryman  in  ca- 
pital Matters,  but  a  Freeholder  of  Forty  Shillings 
yearly  :  That  there  is  no  difference  between  a  City 
and  County,  and  a  County  at  large,  ac  common 
Law  ;  nor  by  that  Statute  7  Her.  7.  which  takes 
away  the  Challenge  of  no  Freehcl.l  in  the  Ward  in 
London,  and  ftiews  it  was  a  good  Challenge  in  Lofi- 
don  before  that  time  :  the  4th  of  Hen.  8.  which 
likewife  takes  away  the  Cnallenge  of  no  Freehold 
in  London,  ftiews  it  was  a  good  Cnallenge  before 
that  time  ;  and  the  fame  w.i^i.  inferr'd  from  the  23d 
of  Henry  the  8th :  But  though  none  of  thofe  Sta- 
B  b  2  tutes 
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the  Circumftanccs  of  it,  are  juftly  fufpeftcd  in 
point  of  truth,  feveral  Reafons  for  the  fame  Judg- 
ment make  the  Knowledge  or  Integrity  of  the  Judges 


tuie^  extended  to  Treafon,  yet  if  it  was  a  good  Chal  ,  d    r      t     m     r        t   ^ 

e.  L  in  Treafon  in  London  before  thole  Statutes,  it  point  of  truth    feveral  Reafons  for  the  fame  Judg 

r    (till  "''^"'-  ^  Knowledge  or  Integrity  of  the  Judge; 

^Th'e  Kin'cr'sCounfel  faid,  at  common  Law  it  was  juftly  fufpc6led  ;  every  Cafe  in  Law,  as  my  Lords 

not  necefrar"^  that  a  Juryman,  in  Treafon,  fliould  Coke  and  Hales  iay,  ftanding  upon  its  own  parti- 

be  a  Freeholder  •,    and  though  Treafon  is  within  cular  Reaion  :    and  therefore  wh>n  many  Reafons 

the  2d  of  Henn  the  5th,    yet  by  the  Statute  of  are  given,  it  looks  as  if  the  Judges  were  hunting 

Oucen  Mars    the  Statute  of  the  2d  of  Henr^  the  about  for    Realons   to   make  good  what  before- 

^h    as  to  trc  ifon     was  repeal'd  -,    that  it  was  a  hand  they   are   refolv'd  to  vent  for  Law,    rather 

I'oi^t   they  would 'not  have   loft  to  the  City  of  than  that  their  Judgment  is  the  Refult  of  thofe 

London  ;  that  if  the  Prifoner  fhould  peremptorily  Reafons 


challenge  Thirty-five,  as  by  Law  he  might,  there 
would  fcarce  be  found  Thirty-five  more  Freehold- 
ers in  the  City,  the  Inheritance  of  the  City  being 
moftly  in  the  Nobility  and  Corporations,  and  con- 
fcquently  Trcafons  may  be  committed  in  the  City, 
and  there  would  not  be  enough  to  try  it ;  and  in 
the  Cafe  of  the  City  of  IForceJhr,  in  a  %o  JVar- 
ranlo  brought  againft  them,    that  Challenge  was 


But  to  confider  them  fingly,  I  do  indeed  think 
there  is  no  exprefs  Refolution,  that  at  common 
Law  in  any  Cafe  of  any  capital  Matter,  it  was  a 
good  Challenge  ( except  the  Cafe  of  Fitzb arris,  al- 
ready taken  notice  of)  but  in  civil  Matters  my  Lord 
Coke  is  exprefs,  that  at  common  Law  it  was  a  good 
Challenge  ;  and  with  him  Sir  John  ForUfcue  feems  to 
concur,  who,  in  his  Expofition  on  the  Statute  of 


taken  and  ovcr-rul'd  by  the  Ktng'^  Bench,  by  Ad-     Henry  the  5th,  fays,    if  the  Debts  or  Damages  be 


vice  of  the  Judges  of  the  Common-Pleas  ;  that  the 
Venire  mentions  no  Freehold,  but  only  Prohos  fs? 
Letales  Homines  de  Vicineto. 

Then  the  *  Chief  Juftice  ask'd  Mr. 
•  5,>  Francs  poU.xfen,  Whether  he  did  find  any 
Pembcrton.  ■,     ,     ^  •       t-       r 

Judgment    in     1  reaion    at    common 

Law,  that  r.o  Freehold  was  a  Challenge  ?  who  an- 
fwer'd,  he  did  not.     Whereupon  the  Chief  Juftice 


under  Forty  Marks,  the  Juryman  fhall  have  Land 
to  a  competent  Value,  according  to  the  Difcretion 
of  the  Juftices.  My  Lord  Coke  fiith,  in  fuch  Cafe 
any  Freehold  fufficeth  •,  now  how  can  th^at  be  true, 
if  it  were  not  neceflary  at  common  Law  to  have 
fome  Freehold  ?  for  the  Statute  makes  no  Provi- 
fion  for  Debt  or  Damages  under  Forty  Marks.  It 
muft  therefore  be  by  common  Law ,    that  fome 


reply'd,  That  then  he  did  not  fpeak  ad  idem  ;  for  Freehold  was  neceflary,  and  that  any  F>eehold  fhall 

he  took  it,  in  cafe  of  Treafon  and  Felony,  at  com-  fufEce.     And  furely,  if  in  civil  Matters  it  was  ne- 

mon  Law  it  was  no  Challenge  ;  and  the  Statute  of  celfary  for  a  Juror  to  have  a  Freehold,  much  more 

Henry  the  Fifth,  in  that  point,  was  introdudtive  of  in  capital  Matters,   and  moftly  in  Treafon.     It  is 

a  new  Law  •,  and  that  Statute,  as  to  Treafon,  was  very  plain,    that  at  common  Law  no  Man  was 

repeal'd  by  that  of  Queen  Mary  •,  and  that  a  Cafe  thought  to  be  a  fufficient  Man,  but  a  Freeholder  ; 

cannot  be  found  of  fuch  a  Challenge  in  Treafon  and  tho'  now,  and  for  fome  time  paft,   the  Value 


fince  the  Statute  of  Queen  Mary,  but  it  was  a  Bu- 
finefs  of  great  importance. 

^  The  *  Chief  Baron  was  of  the  fame 

Montague.  Opinion  ;  for  the  fameReafon,  Juftice 
IFindham  and  Juftice  Jones  were  of  the 
fame  Opinion  ■,  the  laft  added,  the  rather  becaufe 
the  Prifoner  is  allow'd  to  challenge  Thirty-five 
peremptorily  :  and  Juftice  Char  lion  was  of  the 
fami?  Opinion,  and  the  rather,  becaufe  no  Prece- 
dent had  been  offer'd  of  fuch  a  Challenge  before  : 
Juftice  Levinz  was  of  the  fime  Opinion,  for  the 
fame  Reafon  :  Juftice  Street  was  of  the  fime  Opi- 
nion, for  the  fame  Reafons  ;  and  thought  they  had 
been  very  nice,  when  the  Life  of  the  King  lay  at 
ftake,  and  all  the  Cuftoms  and  Privileges  of  the 
City  of  London  feem'd  to  be  Icvell'd  at  in  that 
point  :  Jullicc  fFuhins  was  of  the  fame  Opinion. 

Then  the  Chief  Juftice  told  the  Prifoner,  the 
Court  over-rul'd  his  Challenge  ;  but  that  he  had  no 
Hardftiip  put  upon  him,  for  the  Reafon  of  Law  for 
Freeholders  was,  that  no  flight  Perfons  fliould  be 
put  upon  the  Jury  ;  but  in  his  Cafe  there  were  Per 


of  Trade  is  equal  to  that  of  Land,  yet  heretofore 
it  was  not  fo,  and  by  what  was  heretofore,  the  com- 
mon Law  is  to  be  known. 

The  matter  of  Trade  was  heretofore  fo  incon- 
fiderable,  and  the  Traders  themfelves  for  that  rea- 
fon fo  vile,  that  it  was  a  difparagement  for  a  Free- 
holder to  marry  with  a  Tradefman,  as  is  to  be  feea 
by  the  Statute  of  +  Merton :  and  therefore  mere 
Tradefmen,  and  not  Freeholders,  were  not  to  be 
trufted  with  the  concern  of  a  Trial  in  a  civil  Mat- 
ter, and  much  lefs  in  a  capital,  and  leaft  of  all  in 
a  Trial  of  High-Treafon. 

The  Chief  Juftice  Pemberton  fays,  that  the  rea- 
fon of  Freeholders  was,  that  no  flight  Perfons  fhould 
be  put  upon  a  Jury  where  the  Life  of  a  Man,  or 
his  Eftate,  is  in  queftion  ;  it  is  plain  therefore,  the 
Concern  of  the  thing  to  be  tried,  is  the  meafure 
of  the  fubftance  of  the  Juryman.  If  that  be  true, 
the  Trial  in  Treafon  is  of  the  highell  concern  : 
How  then  is  it  true,  as  fome  of  the  Judges  con- 
cluded, that  tho' Freehold  might  be  requifite  in  fome 
Cafes  at  common  Law,    yet  in  Treafon  certainly 


fons  of  Quality  and  Subftance  put  upon  the  Jury,  not  ?  it  is  indeed  a  Paradox  to  me, 

which  was  the  fame  in  fubftance  with  a  Jury  of  And  the  peremptory  Challenge  of  Thirty-five 

Freeholders.  allowed  the  Prifoner,  is  no  Reafon  againft  the  Chal- 

Thefe  being  the  Reafons  of  over-ruling  that  Chal-  lenge  of  no  Freehold  •,  for  that  is  only  a  Privilege 

lenge,    they  may  be  ranked  under  thefe  Heads:  allowed  the  Prifoner  i;//awrm  F;te  •,  and  it  might 

There  was  no  fuch  Challenge  at  common  Law  •,  if  as  well  be  argued,  that  no  Challenge  at  all  to  the 

Uiere  were,  yet  not  in  Treafon.     And  if  it  were  a  Petty-Jury  fliidl  be  allow'd  the  Prifoner,    becaufe 

Challenge  in  Treafon,where  the  Trial  is  in  a  County  he  had  a  Gnxnd-Jury  paft  upon  him  before,  which 

at  hirge,  yet  not  where  it  is  in  a  City  and  County  ;  is  alfo  m  favor  em  Vitee  ;  that  no  Man,  at  the  King's 

and  if  in  a  City  and  County,   yd  not  m  London.  -         -    -                                                    - 

The  afTigning  many  Reafons  for  one  and  the 
fame  thing,  makes  the  Judgment  juftly  fufpedted  : 
for  if  when  two  Witnefles  to  one  Fadt,  varying  in 


Suit,  fhall  be  fo  much  as  queftion'd  for  his  Life, 
till  above  the  Number  of  Twelve  fubftantial  Men 
have  on  their  Oaths  fiid  they  think  the  Accufation 
true  ;   and  after  that,    he  is  allow'd  to  challenge 


t  Sti  Stat,  of  Merto,n,  cap.  7.    1  Inft.  91.  Cok.  Lit.  80, 


peremptorily 
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peremptorily  Thirty-five,  and  with  Caufe  without 
number.  To  affirm  therefore  that  no  Freehold  is 
not  a  caufe  of  Challenge,  becaufe  he  may  chal- 
lenge peremptorily  Thirty-five,  is  a  non  fequitur  : 
and  though  Non-ufage,  that  is  to  i'ay,  that  this 
Challenge  was  never  taken  in  Treafon,  was  then 
us'd  as  an  Argument,  yet  it  is  the  weakeft  of  Ar- 
guments which  is  to  be  found  in  Lilllelon  ;  tho' 
even  that  Faft  was  not  true,  for  the  Challenge  was 
taken  and  allow'd  before  ;  unlefs  you  will  difl:in- 
guifli  and  fay,  that  in  that  Cafe  it  was  taken  by  the 
King,  and  therefore  good,  and  in  this  by  the  Fri- 
foner,  and  therefore  bad.  Pm  fure  that  difference 
cannot  be  warranted,  either  by  Authority  or  Rea- 
fon  ;  and  what  though  Cook,  and  the  other  Regi- 
cides, and  other  Perfons,  did  not  take  that  Chal- 
lenge, is  it  an  Argument  that  they  could  not,  or 
that  they  thought  they  could  not  ?  perhaps  they 
had  forgotten  to  do  it,  as  much  as  the  Judges  in 
this  Cafe  had  forgotten  their  Refolution  in  Fitz- 
harrii's  Cafe  •,  or  perhaps  they  could  not  take  it, 
their  Jury  bemg  Freeholders  ;  or  perhaps  it  was 
to  no  purpofe,  they  being  tried  in  Middle/ex,  where 
a  Jury  of  Freeholders  would  quickly  be  found. 
Nor  is  it  an  Argument  that  no  Cafe  of  this  Chal- 
lenge at  common  Law  is  to  be  found  in  the  Books  ; 
for  fince  the  Statute  of  Henry  the  Fifth,  to  the 
time  of  Queen  Mary,  k  could  never  be  a  Cafe  ; 
and  from  that  time  to  this  it  could  never  be  a  Cafe 
in  Felony  :  and  the  Law  being  fo  very  plain,  that 
if  the  Faft  were  with  the  Prifoner,  it  was  always 
allowed  •,  if  againft  the  Prifoner,  it  was  difallowed, 
not  as  not  good  in  point  of  Law,  but  as  not  true 
in  point  of  Faft  ;  therefore  the  Challenge  perhaps 
was  not  taken  notice  of  in  the  Books,  which  only 
report  Difficulties. 

It  is  true  of  late,  and  it  is  but  of  late  Praftice, 
the  whole  Tranfadlions  of  a  Trial  are  publifbed 
for  the  Benefit  of  the  Publilher,  rather  than  for 
the  common  Good  ;  and  that  indeed  was  the  Mo- 
tive of  publifhing  Fitzharris's  Trial  figned  by  Fra. 
Pemherton,  and  of  CoUedge's  Trial  figned  by  Fra. 
North,  and  of  my  Lord  Rt/Jfel's  figned  by  JVilliain 
Pritchard,  Mayor,  and  Col.  Sidney's  Trial  figned 
by  George  Jefferies,  and  Mr.  Cormjh'%  Trial  figned 
by  'Tho'inas  Jones.  And  that  is  the  Reafon  why, 
fince  that  Statute,  we  find  no  Cafe  of  fuch  a  Chal- 
lenge in  capital  Matters,  and  before  that  Statute 
the  Year-Books  go  but  a  little  way. 

It  is  enough  there  was  no  Refolution  that  it  was 
not  a  good  Challenge,  for  it  will  be  of  the  King's 
,  fide  to  fhew  why  that  Ihould  not  be  a  good  Chal- 
lenge in  Treafon,  which  was  in  mofl:,  if  not  in  all 
other  Cafes. 

It  is  pretty  to  obferve  what  fteps  were  made  in 
over-ruling  this  Challenge :  fome  were  of  Opinion 
that  it  was  no  Challenge  in  any  Cafe  at  common 
Law  •,  fo  faid  the  Attorney  and  Sollicitor-General, 
the  Chief  Baron,  Juftice  JVindhajn,  and  'Qi.YonStreet. 
The  Chief  Juftice  thought  it  no  Challenge  at  com- 
mon Law  in  Treafon  or  Felony  only,  but  that  the 
Statute  of  Henry  the  Fifth  made  it  a  Challenge  in 
Treafon  and  Felony  -,  but  whether  the  Statute  of 
Henry  the  Fifth  made  it  a  Challenge  in  Treafon, 
the  Chief  Baron  and  Juftice  TVindham  doubted.  Ju- 
ftice Jones  thought  it  no  Challenge  at  common 
Law  in  Treafon  ;  Juftice  Levinz  would  not  deter- 
mine whether  it  was  a  good  Challenge  in  any  Cafe 
at  common  Law,  but  he  and  Baron  Slreet  were 
clearly  of  Opinion  it  was  not  a  good  Challenge  in 
London.  The  Chief  Juftice  thought  it  a  Bufinefs 
of  great  Confequence,  not  only  for  the  Prilbner, 
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but  for  all  other  Perfons :  Baron  Slreet  thought 
the  Judges  had  been  very  nice  in  the  matter,  winch, 
in  the  Phrafe  of  tlie  Law,  is  giving  thcmfelves  a 
great  deal  of  trouble  in  a  matter  very  clear,  or  of 
no  moment. 

But  though  they  differ'd  in  their  Reafons,  yet  all 
agreed  in  this,  and  in  this  only,  that  tried  he  fhould 
be,  and  that  prefently. 

Then  as  for  the  Cuftom  of  the  City  of  London^ 
to  try  without  Freeholders,  how  did  it  appear  to 
the  Judges  that  there  was  any  fuch  Cuftom  ?  Did 
they  ever  read  of  any  fuch  Cuftom  in  the  City  of 
London  ?  Nay,  were  not  the  Statutes  which  v/ere 
cited,  where  no  Freehold  was  made  no  Challenge  in 
London  in  particular  Cafes,  as  fo  many  expref,  Re- 
folutions,  that  there  was  no  fuch  Cuftom  in  the 
City  .?  for  if  there  had  been  fuch  Cuftom,  what 
need  thofe  Statutes  ?  To  which  the  Judges  never 
vouchfafed  any  Anfwer,  becauie  in  truth  they  could 
make  none. 

But  it  was  objefted,  there  was  the  Refolution  in 
the  City  of  Worcejler'%  Cafe,  which  I  agree  was  of 
as  good  Authority,  and  of  no  better,  than  the 
Judgment  in  the  principal  Matter  of  the  ^o  War- 
ranto. And  it  was  likewife  objefted,  there  would 
be  a  failure  of  Juftice  in  Cities,  if  the  Challenge 
were  good  for  want  of  Freeholders. 

I  ask.  Would  it  have  been  a  failure  of  Juftice  at 
common  Law,  or  by  reafon  of  fomewhat  which 
hath  happened  of  late  Times  ?  There  is  none  who 
pretends  to  know  any  thing  of  the  Hiftory  of  Eng- 
land, that  will  fay,  that  heretofore  the  Cities  were 
not  inhabited  moltly  by  the  Gentry,  and  efpecially 
the  City  of  London  ;  partly  for  Luxury,  partly  for 
their  Security,  and  then  there  was  no  want  of  Free- 
holders in  the  Cities  ;  but  when  matters  became 
more  quiet,  and  Trade  increafed,  and  made  Houfes 
in  the  Cities  more  valuable,  then  were  Houfes  of 
equal  Convenience,  and  lefs  Price,  fituate  in  the 
Suburbs,  or  in  the  Country  ;  the  Gentry  by  degrees 
parted  with  their  Houfes  in  the  Cities  to  Tradef- 
men  for  Profit,  and  remov'd  themfelves  to  other 
Places.  And  I  believe  it  may  be  remembred,  that 
even  the  Strand,  in  the  memory  of  Man,  could 
have  furnifh'd  the  County  of  Middlefcx  with  a  fuf- 
ficient  number  of  Freeholders  ;  and  yet  now,  for 
the  above  Reafons,  you  can  hardly  find  a  Jury  of 
Freeholders  there. 

Befides,  it  muft  be  remembred,  that  London  here- 
tofore had  many  of  the  King's  Palaces  in  it  ;  and 
the  Country  Gentlemen  did  not  then,  as  now,  take 
up  with  Lodgings,  but  were  Inhabitants  of  Houfes : 
and  if  the  fiiilure  of  Juftice  happen  by  the  above 
means,  I  am  fure  it  is  againft  the  Oath  of  the  Judges 
to  fupply  that  Defe6t  with  their  Refolution  ;  but 
it  ought  to  have  been  fupplied  by  an  Aft  of  the* 
Legiflative  Power. 

If  the  necefTity  of  the  thing  warrants  the  Judg- 
ment, how  unlearned  were  the  Judges  in  Henry  the 
Seventh  and  Henry  the  Eighth's  Times,  that  they 
did  not  fupply  the  Defeft  in  Law  in  the  City  of 
London,  and  other  Cities,  by  their  Refolutions  ? 
How  vain  were  the  Parliaments  in  thofe  Times, 
who  fupplied  thofe  Defefts  in  Law,  mentioned  in 
the  Afts  cited  by  thofe  Statutes,  which  were  Works 
of  time  and  trouble,  if  they  liad  thought  the  Judges, 
by  their  Refolutions,  had  power  to  do  it .''  for  if 
they  had  power  to  do  it,  they  could  have  done  it 
extcmjore,   as  in  this  Cafe. 

For  the  laft  Objeftion,   that  the  Writ  mentions 
only  Probes  is"  Lc-gi!:cs  Homines,  and  fpeaks  nothing 
of  Freeholders  ;    Legdies  may  be  very  well  inter- 
preted. 
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preted,  to  imply  Men  qualify'd  by  Law  ;  but  I 
take  it,  that  Hoinincs  implies  it :  for  by  Homines  de 
Ccmitatu  are  meant  Freeholders  of  that  County  ; 
and  all  others,  in  point  of  TruH,  are  not  confi- 
der'd  in  Law.  My  Lord  Coke,  in  his  Comment 
upon  the  28  th  of  Eliz.  i.  cap.  8.  which  gives  the 
Eledion  of  Sheriffs  to  the  People  of  the  County 
where  the  Sheriffwick  is  not  in  Fee,  fixys,  People 
there,  means  Freeholders  of  the  County  ;  and  the 
fame  is  underftood  by  Writs  to  the  Counties  to 
choole  Coroners,  Verdcrers,  and  the  like,  though 
the  Writ  fays,  pr  commumtatevi  CoinitaUis,  &  de 
affenfu  Comitatus. 

And  tho'  the  Writs  of  Ventre  in  civil  Matters, 
of  late  days,  mention  what  Freehold  each  Juror 
fhall  have,  yet  that  is  by  the  Statute  of  the  35;/:) 
oi  Hen.  8.  cap.  6.  which  exprefly  commands  the 
Writ  ffiallfo  exprefs  it,  in  all  Iffaes  join'd  in  IVeJl- 
minfler,  to  be  tried  between  Party  and  Party  ;  be- 
fore which  time  it  is  plain,  the  Venire,  even  in  civil 
Matters,  did  not  exprefs  any  Freehold,  and  that 
Statute  doth  not  extend  to  Iffues  join'd  on  Indidt- 
ments. 

Now  if  upon  all  which  hath  been  faid,  it  is  not 
plain,  that  the  Challenge  ought  to  have  been  al- 
low'd,  yet  fure  it  was  doubtful ;  and  if  fo,  and  a 
matter  of  great  Confequence,  as  the  Chief  Ju- 
ftice  faid  it  was,  \vhy  might  not  the  CounfeJ  for 
the  Prifonerhave  had  a  little  more  time  to  have  con- 
fider'd  of  the  Challenge  before  they  had  argu'd  it, 
or  the  Judges  have  taken  a  little  time  to  confider 
the  matter  before  they  had  given  their  Judgment  ? 
I  dare  fay,  none  of  them  could  remember  any  po- 
fitive  Refolutions  one  way  or  other,  nor  upon  a 
fudden  was  it  expefted  they  fhould  ;  and  therefore, 
for  their  own  fakes,  if  not  for  the  Prifoner's,  they 
might  have  taken  the  Morning,  if  not  the  Day. 
The  Prifoner  defir'd  his  Trial  to  be  put  off,  for 
to  have  confider'd  of  it ;  in  that  time,  perhaps, 
fon^e  of  them  might  have  remembred,  or  others 
might  have  put  them  in  mind  of  their  Refolutions 
in  Filzbarris's  Cafe  •,  they  might  have  confider'd 
how  to  diftinguifh  between  that  Cafe  and  this,  and 
not  run  away  with  it,  that  that  Challenge  was  ne- 
ver made  in  Treafon,  as  all  the  Judges  affirm'd. 
But  my  Lord  Ruffel  was  told  by  the  Court,  that 
they  always  tried  the  Prifoner,  in  Treafon,  the  Day 
he  was  arraign'd,  and  could  not  put  off  the  Trial 
for  a  Morning,  without  the  Attorney-General's 
Confent  -,  but  furely  that  is  not  true,  Plunket  and 
Fttzharris  were  try'd  the  Term  after  they  were  ar- 
raign'd, though  the  Attorney-General  oppos'd  it. 
It  is  true,  he  fubmitted  to  the  Rule,  as  it  was  as 
much  his  Duty  to  do,  as  the  Prifoner's  ;  but  if 
there  be  a  difference  between  an  Arraignment  at 
IVepninfler  and  the  Old-Bailey,  as  to  the  fpeeding 
the  Trial,  the  Place  will  not  vary  the  Reafon  of 
the  thmg,  if  there  be  not  any  Law  for  it,  as  there 
is  not ;  but  even  at  the  Old-Bailey,  the  Trial  in 
Treafon  hath  been  put  off  to  another  Seffions,  it 
was  done  in  lVhitcbret:d's  Cafe,  and  in  many  other 
Cafes.  If  it  be  faid  that  was  by  the  Attorney-Ge- 
neral's Confent,  I  fay  that  makes  no  difference  ;  for 
the  Judge  is  to  be  indifferent  between  the  Attorney- 
General  and  the  Prifoner.  If  the  Court  mull  or- 
der nothing  but  what  the  Attorney  affents  to,  why 
is  not  the  Prifoner  try'd  and  judg'd  by  the  Attor- 
ney alone  ?  or  what  needs  all  the  Formality  of  a 
Trial  ?  If  it  be  faid,  that  that  Trial  was  put  off,  bc- 
caufe  the  King's  Witneffes  were  not  ready  •,  I  fay, 
there  is  the  fame  Reafon  to  put  off  a  Trial,  be- 
cayfe  the  Prifoner's  Witneffes  are  not  ready,  and 


that  was  the  pretended,  though  not  the  true  Rea- 
fon of  putting  off  Fitzharrii's  Trial  to  another 
Term,  and  there  is  no  Law  to  the  contrary. 

It  is  totally  in  the  Difcretion  of  the  Judges  to 
put  off  a  Trial  -,  which  Difcretion  ought  to  be  go- 
vern'd.by  Reafon. 

But  indeed  this  was  extraordinary,  and  without 
any  Precedent :  it  can  never  be  fliewn  in  the  Cafe  of 
the  greateft  or  meaneft  Perfons,  being  accus'd  of 
the  greateft  or  leaft  Crime,  that  ever  the  delay  of 
a  Day,  much  lefs  of  a  Morning,  for  his  Trial,  was 
deny'd,  where  he  ftiew'd  but  any  colour  for  what 
he  faid,  when  the  Seffions  were  to  continue  after 
the  time  he  defir'd,  as  in  this  Cafe  it  did.  Filzhar- 
ris  fixid  his  Witneffes  were  in  Holland,  and  though 
he  nam'd  no  Perfons,  yet  his  Trial  was  put  off  to 
the  next  Term  ;  my  Lord  Rujfel  faid  his  Witneffes 
could  not  be  in  Town  till  that  Night,  yet  the  re- 
fpite  till  next  Day  was  deny'd  :  all  Perfons  agreed, 
that  there  was  fome  extraordinary  Reafon  for  it, 
and  before  the  Trial  was  over,  the  Riddle  was 
out. 

My  Lord  of  EJfex  was  kill'd,  or  to  be  kill'd 
that  Morning  ;  as  to  this  Matter,  it  is  not  mate- 
rial whether  by  his  own  or  another's  Hand  :  they 
were  fenfible  the  Evidence  againft  my  Lord  Rnjfel 
was  very  defeftive,  and  that  Accident  was  to  help 
it  out  ;  but  that  would  not  avail,  unlefs  it  were  a 
furprizing  matter  upon  the  Jury  :  fhould  the  Jury 
have  had  a  Day's,  or  but  a  Morning's  time  to  con- 
fider of  it.  People  might  have  been  tallying  with 
the  Jury.  It  was  very  material  to  ask,  what  In- 
fluence that  Accident  would  have  on  my'Lord  RuJJel's 
Trial,  whether  it  was  any  Evidence  againft  him : 
they  might  have  been  told  what  was  true,  that  na 
Perfon  kill'd,  was  in  Law  fuppos'd  to  have  kill'd 
himfelf,  till  a  Coroner's  Inqutft  had  fat  upon  the 
view  of  his  Body,  and  found  it  fo  ;  and  if  it  had  been 
fo  found,  yet  even  that  had  been  no  Evidence  againft 
another,  becaufe  the  Coroner's  Inqueft  never  found 
the  Reafon  why  a  Man  kill'd  himfelf;  and  if  they 
fhould  find  the  Reafon,  yet  even  that  was  no  Evi- 
dence againft  another,  becaufe  that  other  was  never 
call'd  before  the  Coroner's  Inqueft  to  make  his  De- 
fence. They  might  have  been  told  a  great  many 
Circumftances  of  the  Improbability  of  the  killing 
himfelf-,  they  might  have  obferv'd  that  the  King's 
Counfel  were  fo  far  fenfible,  that  it  was  no  Evidence 
againft  my  Lord  Ri/Jfel,  that  they  never  attempted 
to  prove  the  Earl  ot  Ej/ex  was  dead,  or  kill!d  him- 
felf: it  was  only  flily  infinuated,  together  with  the 
Reafon  of  it,  which  had  its  Effedt,  if  the  Report  be 
true  of  fome  of  the  Jurymen's  faying  i(  went  farther 
with  them,  than  all  the  Evidence  of  the  Witneffes  pro- 
due' d;  and  if  that  be  true,  there  was  a  reafon,  tho* 
not  a  juft  one,  for  fpeeding  that  Trial  beyond  the 
ordinary  Methods  of  Trials  at  the  Old-Bailey. 

But  tho'  my  Lord  Rujfel  had  feemingly  lels 
favour  in  that  Matter  than  any  other  Perfon, 
even  th..n  Colledge,  who  had  the  refpite  of  tv.?o  or 
three  hours  lietwfcn  his  Arraignment  and  Trial, 
(tho'  that  was  not  in  favour  to  Colledge,  but  only 
to  examine  his  Papers  which  they  took  from  him, 
and  inftrud  their  Witneffes  accordingly)  yet  in 
other  things  he  had  more  Favour  or  Jultice  done 
him :  his  Papers  were  nor  taken  from  him  ;  it 
was  agreed  to  be  his  Rigiit  to  ufe  them  with- 
out queftioning  from  whom  he  had  them,  what 
they  were,  or  the  like,  as  in  Colledge'^  Cafe  was 
done ;  he  had  a  Copy  of  tiic  Pannel  of  the  Jury, 
even  before  his  Arraignment,  given  him  -,  and 
the  Chief  Juftice  faid  it  WaS  nevtr  denied  in  Cxfe 
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of  Life  that  he  knew  of,  which  was  denied  Col- 
ledge  before  he  pleaded  ;  becaufe  then  'twas  pre- 
tended there  was  no  Ifllie  join'd,  till  Plea  pleaded, 
after  which  the  Fenire  is  awarded  ;  tho'  all  Men 
know,  that  the  Sheriff  fummons  the  Jury  before 
the  Arraignment,  and  even  after  Ifliie  join'd.  Col- 
ledge  was  denied  a  Copy  of  the  Pannel,  only  he 
was  told,  he  fhould  look  every  Juryman  in  the 
Face  before  he  was  fworn ;  and  as  far  as  the 
Looks  of  a  Man  betray  him,  he  Ihould  be  fa- 
tisfy'd  whether  he  was  honeft  or  not,  which  is 
an  ill  way  of  judging  ;  for  I  think 
•  Lord  ch.  the  Perfon  *  that  gave  that  Rule, 
7«A'«  North.  ^^^]j  j^^^g  deceiv'd  any  Man  by  his 
Countenance,  who  had  known  his  Praftices. 

But  fays  the  Attorney  General  f,  in 
t  Si''  Robert  j^y  Lord  Ruffei's  Cafe  it  was  matter 
Sawyer.  ^^  Favour,  and  not  ot  Right,  there- 

fore no  Injuftice  to  Colledge.  I  confefs  of  all  Men 
who  ever  came  to  the  Bar,  he  hath  laid  down 
the  moft  Rules,  which  depend  totally  upon  the 
Authority  of  his  own  faying:  in  Colledge' s  Cafe 
he  afiirm'd,  that  the  King's  Witneffes  ought  not 
to  be  kept  out  of  the  hearing  of  each  other,  when 
they  gave  their  Evidence  (a  method  us'd  in  civil 
Matters,  the  Reafon  of  which  is  well  known,  and 
none  can  fhow  any  Law  or  Reafon  why  it  Ihould 
not  be  us'd  in  capital  Matters  j  with  as  much  Rea- 
fon and  Authority,  as  what  is  now  faid. 

Firft,  I  do  affirm  there  is  no  Authority  in  Law, 
which  fays  a  Prifoner  fhall  not  have  a  Copy  of  the 
Pannel ;  in  the  next  place  I  affirm,  that  after  a 
Jury  ftruck  in  a  civil  Matter,  each  Party  ought  to 
have  a  Copy  of  the  Pannel,  in  order  to  provide 
himfelf  of  a  Challenge,  if  there  be  any  Caufe.  In 
the  laft  place,  I  affirm,  that  by  Law,  more  Fa- 
vour is  allow'd  a  Defendant  in  a  Capital  Matter, 
to  defend  himfelf,  than  in  a  Civil.  And  if  thefe  Pro- 
pofitions  be  true,  let  any  Perfon,  if  he  can,  make 
our  the  Law  or  Reafon  of  the  above  Alfertions. 

Of  a  like  ftamp  was  the  Saying  of  the  Attorney, 
when  my  Lord  defir'd  a  Copy  of  the  Matter  of 
Fadt  laid  againft  him,  that  he  had  notice  of  it ; 
for  Queftions  were  put  to  him  about  it,  and  he  was 
with  his  Lordfhip  himfelf,  and  examin'd  him  up- 
on thofe  Queftions,  which  was  a  Favour  to  him, 
that  he  might  know  what  the  Matter  was  he  was 
accus'd  of. 

I  do  not  affirm  that  ever  it  was  praftis'd,  to 
give  the  Prifoner  a  Note  of  the  Fadf,  to  be  given 
in  Evidence  againft  him,  proving  Treafon,  or  that 
it  was  ever  denied  till  then,  nor  do  I  know  of 
any  Law  p-o  or  con  in  the  Cafe  ;  but  if  one  would 
judge  by  Reafon  or  Praftice  in  parallel  Cafes,  I 
think  it  ought  not  to   be  deny'd. 

I  know  not  at  prefent  of  more  than  two  forts  of 
general  Indidments,  and  thofe  are  of  Treafon  and 
Barretry  -,  the  laft  is  a  general  Indictment,  for  ftir- 
ring  up  Suits  without  Reafon,  and  without  men- 
tioning any  Suit  in  particular:  and  therefore  if 
by  the  Rule  of  the  Court  the  Defendant  was  not 
help'd,  which  obliges  the  Profecutor  to  give  the 
Defendant,  fome  reafonable  time  before  the  Trial, 
a  Note  of  what  Suits  he  intends  to  give  in  Evi- 
dence againft  him,  it  was  impoffible  for  the  De- 
fendant to  efcape,  if  it  had  been  his  Misfortune  to 
have  had  five  or  fix  Suits. 

For  I  never  yet  law  a  Witnefs  produc'd  againft 
the  Indifted,  but  he  would  fwear  the  Indidted 
brought  an  Aftion  againft  him  without  Reafon  -, 
and  yet  I  have  often  feen,  that  the  Indifted  ha- 
ving had  notice,  that  that  was  one  of  the  Suits  he 
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was  intended  to  be  charg'd  with,  hath  been  able 
to  prove  that  he  had  good,  or  at  Icaft  probable 
Caufe  of  Suit,  which  he  could  not  have  done  if 
he  had  not  notice.  And  in  Treafon,  for  dcfigning 
to  kill  the  King,  there  have  been  fo  many  fnter- 
pretations  of  Fa6ts  tending  that  way  that  it  is 
almoft  impofublc  for  an  Innocent  to  defend  him- 
felf, unlefs  he  had  notice  of  the  Fad  intended  to 
be  infifted  on  at  the  Trial. 

There  are  yet  fome  Exprcffions  w'lich  mighti- 
ly puzzle  me:  the  King's  Counf.l  faid  in  the 
Argument  of  the  Challenge,  that  they  would  not 
have  the  Point  of  being  a  Juryman,  tho'  not 
a  Freeholder,  loft  to  the  City  of  LoJidon ;  and 
one  of  the  Judges  faid,  'twas  the  Privileges  of 
the  City  were  ftruck  at  in  that  Point.  If  by 
thofe  ExprefTions  be  meant,  that  it  is  for  the  be- 
nefit of  the  Publick  that  there  fhould  be  no  fai- 
lure of  Juftice,  I  agree  to  it ;  but  if  it  be  meant 
that  it  is  for  the  benefit  of  the  Citizens  to  htju- 
r-^men,  I  deny  it:  and  I  think  nothing  ftiews  it 
plainer,  than  that  it  is  a  Privilege  that  a  Citi- 
zen fhall  not  be  drawn  out  of  the  City  to  be  a 
Jur-jman  ;  that  a  Nobleman  fhall  not  be  on  a 
Jury  ;  that  it  is  a  Matter  of  Prerogative  in  the 
King,  and  Favour  to  a  particular  Perfon,  to  grant 
a  Charter  of  Exemption  from  being  on  a  Jury. 
So  that  if  I  confider  the  Law,  I  know  what  is 
meant  by  thofe  ExprefTions  ;  if  I  confider  allow'd 
Pradice,  it  is  true,  a  Juryman  may  earn  his  Eight- 
pence  for  a  Trial ;  but  that  is  too  inconfiderable 
Pay  for  Perfons  of  Subftance,  as  the  Jurymen  in 
this  Cafe  were  faid  to  be,  to  be  fond  of  the  Em- 
ploy, or  to  account  it  a  Privilege.  Yet  even  that 
was  but  in  civil  Matters  ;  in  criminal  Matters  not 
Capital,  the  Jury  were  heretofore  paid  if  they  ac- 
quitted the  Defendant,  but  not  if  they  found  him 
guilty,  tho'  of  late  it  hath  been  pradis'd  to  give 
them  more,  and  treat  them  higher  if  they  con- 
vided  the  Defendant,  than  if  they  acquitted  him : 
But  in  capital  Matters ,  as  the  Cafe  in  queftion 
was,  it  was  never  allow'd,  or  at  leaft  own'd,  to 
pay  the  Jury,  be  the  Verdid  which  way  it  would. 

Having  fpoken  to  the  Preliminaries,  I  proceed  to 
the  Trial,  wherein  Colonel  Rumfey  was  firft  pro- 
duc'd: he  faid,  he  was  fent  by  itiy  Lord  Shaftef- 
bury  about  the  end  of  O^ober,  or  beginning  of  No- 
vember;  who  told  him,  he  fhould  meet  at  one 
Sheppard's  the  Duke  of  Monmouth,  Lord  Rujfel, 
Lord  Gray,  Sir  Thomas  Armftrong,  and  Mr.  Fer- 
gufon,  to  know  of  them  what  Refolution  they  were 
come  to  about  the  Rifing  oi  Taunton.  Sheppard 
carry'd  him  where  they  were,  and  anfwer  was  made, 
Mr.  Tremhard  had  fail'd  them,  and  there  would 
be  no  more  done  in  the  matter  at  that  time ; 
thereupon  the  Lord  Shaftesbury  took  a  Refolution 
to  be  gone.  Mr.  Fergujon  fpoke  moft  of  the  Mef* 
fage,  and  he  thought  the  Lord  Gray  fpoke  fome- 
thing  to  the  fame  purpofe ;  he  did  not  know  how 
often  he  had  been  at  that  Houfe,  he  was  there 
more  than  once,  or  elfe  he  heard  Mr.  Firgufon 
make  a  Report  of  another  Meeting  to  the  Lord 
Shaftesbury,  my  Lord  RuJJ'cl  was  in  the  Room,  and 
that  was  all  they  faid  at  that  time  that  he  remem- 
bred,  he  was  not  there  above  a  quarter  of  an  hour. 
There  was  fome  Difcourfe  about  feeing  in  what 
pofture  the  Guards  at  the  Meivs  and  Savo^  were 
in  by  all  the  Company,  to  know  how  to  furprize 
them  if  the  Rifing  had  gone  on ;  Sir  Thomas  Arm- 
ftrong and  Mr.  Fergufon  began,  all  debated  it ;  he 
thought  the  Duke  of  Monmouth,  the  Lord  Gray, 
and  Sir  Thomas  Armftrong  were  lent  to  view  them ; 
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the  Rifin*  was  appointed  to  be  the  igtb  of  Novem- 
ber ;  he  was  fpoke  to  by  the  Lord  Shafleshury  to 
o-o  to  Brijiol  if  the  Rifing  had  gone  on,  but  in 
what  Quahty  was  not  determin'd.  Tiic  Lord  Rujfel 
agreed  to  the  Debate.  Being  afk'd  if  my  Lord 
Ki'Jfel  fliid  any  thing  there,  and  what ;  he  anfwcr'd. 
My  Lord  Rujfe!  fpoke  about  the  Rifing  at  TauutoJU 
Being  afk'd  what  my  Lord  Ruffd  laid,  he  an- 
fwer'd,  My  Lord  Rujfel  difcourled  of  the  Rifing. 
Being  afk'd  if  my  Lord  gave  his  Confent  to  the  Ri- 
fing, he  faid  he  did. 

The  next  Witnefs  was  Mr.  Sbeppard,  who  faid.  In 
Ouloh.-r  laft,  Mr.  Fergufin  came  to  him  in  the  Duke 
of  Monmouto^  Name,  'and  defir'd  the  Conveniency 
of  his  Houfe  for  himielf  and  fome  Perfons  of  Quali- 
ty, which  he  granted.     In  the  Evening  the  Duke  of 
Monmouth,    Lord  Gray,    Lord  RiiJJel,    Sir  Thomas 
Jrmftrong,  Colonel  Rim/ey,  and  Mr.  Fergufin  came, 
not  all  together,   but  the  one  after  the  other.     Sir 
'T'ho7nas  Jnnjlrcng  defir'd,  that  none  of  his  Servants 
might  come  up,  and  that  they  might  be  private  ; 
fo  what  they  wanted  he  went  down  for,  a  Bottle  of 
Wine,  or  fo  :    the  Subftance  of  the  Difcourfe  was, 
to  furprize  the  King's  Guards ;    and  in  order  to  it, 
the  Duke  of  Monwoutb,    the  Lord  Gray,    and  Sir 
Thomas  Annftrcng,  went  one  Night,  as  he  remem- 
bred,    to  tlie  Meivs,    or  thereabouts,    to  fee  the 
Guards ;  and  the  next  time  they  came  to  his  Houfc, 
he  heard  Sir  Thomas  Armftrong  fay,  the  Guards  were 
very  remifs  in  their  places,  and  not  like  Soldiers, 
and  the  thing  was  feafible  if  they  had  but  ftrength 
to  do  it.    He  remembred  but  two  Meetings  there  ; 
they  came  in  the  Evening  •,    he  neither  heard  nor 
faw  any  Coaches  at  his  Door :  When  they  came  in, 
as  he  remembred,  the  Lord  Rujfel  was  both  times 
there  ;  he  had  no  bufmefs  with  the  Lord  Rujfel,  nor 
the  Lord  RuJJel  with  him  at  that  time,  but  fince  he 
had.     He  did  not  remember  Colonel  Runifey  dif- 
cours'd  the  Lord  RuJJel  about  any  private  Bufinefs, 
nor  remember'd  any  farther  Difcourfe  ;  he  remem- 
ber'd  no  Writings  nor  Papers  read  at  that  time :  upon 
recolledlion,  he  remember'd  one  Paper  read  by  Mr. 
Fergufin,    in  the  Nature  of  a  Declaration,    letting 
forth  the  Grievances  of  the  Nation,  the  Particulars 
he  could  not  tell  -,    it  was  a  pretty  large  Paper,   it 
was  fhew'd  for  Approbation,  as  he  fuppos'd,  when 
to  be  fet  out  was  not  difcours'd  ;    'twas  fhew'd  to 
Sir  Thomas  Annftrorig,   and  as  he  remember'd,  the 
Duke  oi  Monmculh  was  prefent,    and  he  thought 
Colonel  Rumjey  was  prefent.     Colonel  Rumjey  faid, 
he  was  not  prefent,    it  was  done  before  he  came. 
Mr,  Sbeppard  went  on  and  faid,  the  Defign  of  the 
Paper  was  in  order  to  a  Rifing,  as  he  fuppos'd  by 
the  Purport  of  it  ;  he  would  not  fliy  the  Lord  RuJJel 
was  there  when  that  Paper  was  read,  but  he  was 
there  when  the  talk  was  about  feizing  the  Guards  -, 
he.  could  not  be  pofitive  as  to  the  times  of  thole 
Meetings,   but  it  was  when  the  Lord  Shaftesbury  was 
abfent  from  his  Houfe,  he  abfented  about  Michael- 
mas-Yixy ;    he  could  not  be  pofitive  that  my  Lord 
RuJ/'el  was  at  both  Meetings  ■,  he  thought  he  was  at 
both,  he  was  furejie  was  at  one. 

The  laft  Witnefs  was  the  Lord  Hozvard.  He 
faid  he  brought  Captain  IFalcot  acquainted  with  the 
Lord  Sbaftesbury ;  and  upon  his  account  Captain 
IFalcot  loon  gain'd  a  confidence  with  \hchor(hSbaftes~ 
hury.  fFalcot  told  h\m,  the  People  were  fenfible  all 
their  Interefls  were  going  to  be  loft  by  the  Violence 
offer'd  to  the  City  in  the  Eleftion  of  Sheriffs,  and 
that  they  were  relblv'd  to  take  fbme  Courfe  to  put 
a  flop  to  it:  that  tliere  were  feveral  Meetings  about 
it,  and  fome  Perfons  began  to  prepare  to  adt ;  that 


fome  had  good  Horfes,  and  kept  them  in  private 
Stables,  and  he  refclv'd  to  be  one  in  it :  Pie  having 
an  Eftate  in  hc'aud,  he  difp.itch'd  his  Son  diicher, 
and  order'd  his  Son  to  turn  his  Stock  into  Money  ; 
the  Son  went  about  Jugi'Jl :  That  the  30//)  ofSejiem- 
her,  JValcot  din'd  with  him  ;  told  him,  that  the  Lord 
Shaftesbury  was  fecreted,   and  defir'd  to  fpeak  with 
him :  IValcot  brought  him  to  the  Lord  Shaftesbury, 
who  complain'd  of  the  Duke  of  Monviouth  and  the 
Lord  Ruffel  for  deferring  him  ;    but  there  was  fuch 
preparation  made  in  London,  that  now  he  was  abl;j, 
to  do  it  of  himfelf,  and  intended  to  do  it  fuddenly  \_ 
he  had  above  1 0000  brifk  Boys  ready  to  follow  him 
when  he  held  up  his  Finger,  they  would  pofTefs  them- 
felves  of  the  Gates,  and  in  twenty-four  Hours  they 
would  multiply  to  five  times  the  Number,    and. 
would  be  able  to  pofTefs  Whitehall  by  beating  the 
Guards.     The  Lord  Howard  v/cm  to  the  Duke  of 
Monmouth,    told  him   the  Lord  Shaftesbury's  Com- 
plaint, who  faid,  the  Lord  RuJjJ  and  he  told  the 
Lord  Shaftesbury  from  the  beginning,  that  there  was 
nothing  to  be  done  by  them  in  the  Country  at  that 
time.     The  Matter  of  the  Difcourfe  between  him 
and  the  Duke  of  Monmot'.tb,    him  and  the  Lord 
Shaftesbury,  and  him  and  IValcot,  is  too  tedious  to 
relate,   and  as  little  to  the  purpofe,  if  the  Jury  had 
underftood  Matter  of  Law,  which  they  did  not ;  in 
it  he  takes  care  to  fhew  what  Confidence  my  Lord 
Shaftesbury  had  in  him,  more  than  in  the  Duke  of 
Mofmouth  or  the  Lord  RuJJel ;   how  very  cautious 
he  was,   and  how  precipitate  the  Lord  Sh.Jtesbur-^ 
was,  and  that  what  he  told  the  Duke  of  Monmoutby 
the  Duke  told  the  Lord  Ruffel  •,    and  he  heard  the 
Lord  Rujfel  had  been  with  tiie  Lord  Shaftesbury,  and 
put  off  the  intended  Rifing.     At  which  the  Lord 
RuJJel  interrupted  him,  and  faid,  he  thought  he  had 
very  hard  meafure,    there  was  a  great  deal  of  Evi- 
dence given  by  hear-fay  only.   Whereupon  the  Chief 
Juftice  faid,  it  was  nothing  againft  the  Prifoner ;  he- 
declar'd  it  to  the  Jury,  but  the  Attorney-General 
bid  the  Lord  Howard  go  on  in  the  Method  of  Time, 
and  that  it  was  nothing  againft  the  Prifoner,  but  the 
WitnefTes  were  coming  to  it  if  his  Lordfbip  would 
have  patience,  he  afTur'd  him  lb.  The  Lord  Howard 
went  on  where  he  left  off,  with  a  ftory  between  him 
and  JValcot  of  an  intended  Rifing,  and  of  Ibme  dark 
Sayings  let  fall  by  Walcot  and  the  Lord  Gray,  im- 
porting a  Defign  upon  the  King's  Perfon  ;  but  the 
Lord  Howard  was  very  careful  to  put  all  off",   but  at 
laft  it  was  refolv'd  to  rife  on  the  I'jtb  oi November: 
But  the  Lord  Howard  fearing  it  had  been  difcover'd, 
becaufe  he  faw  a  Proclamation  a  little  before,  for- 
bidding Bonefires  without  the  Lord  Mayor's  leave, 
that  of  tiie  ijth  of  November  was  alio  dilappointed, 
and  the  Lord  Shaftesbury  went  away  and  died.    But 
confidering  they  had  gone  fo  far  that  it  was  not  fafe 
to  retreat,   and  likewife  that  fo  great  an  Affair  as 
that,  confifting  of  fuch  infinite  Particulars,  was  to 
be  manag'd  with  fb  much  FineflTe,  they  erefted  a, 
Cabal  of  fix  Perfons,  the  Duke  oi' Monmouth,  Lord 
oi' EJJex,  LordRi^JJel,  Mr.  Hampden,  Ji'genwfi  Sidney^ 
and  himfelf,  about  the  middle  of  January  laft;  and 
about  that  time  they  met  at  Mr.  Hampden's  Houfe,, 
where  it  was  confider'd  whether  the  Infurrcdion 
fhould  be  in  London,  or  in  a  place  diftant ;  what 
Countries  and  Towns  were  fitteft  and  moft  difpos'd 
to  Action  ;    what  Arms  neceffary  to  be  provided  ; 
how  to  raife  twenty-five  or  thirty  thoufand  Pounds, 
and  how  they  might  lb  order  it  as  to  draw  Scotland 
into  a  Confent  with  them. 

About  ten  days  after  they  met  at  the  Lord  RuJJel\ 
Houfe,  and  relblv'd  to  fend  fome  Perfons  lito  Scot- 
land 
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land  to  the  Lord  Jrgyle,  to  invite  fome  Perfons 
hither  to  give  an  Account  of  that  Kingdom  ;  the 
Perfons  to  be  invited  were  S'wjohn  Cockram,  Lord 
Mehit,  Sir  Catnpbel;  that  Matter  was  re- 

fer'd  to  Col.  Sidney,  who  told  him  he  had  fent  Aaron 
Smith ;  they  agreed  not  to  meet  again  till  the  re- 
turn of  the  Meffenger.  The  Meflengcr  was  gone 
about  a  IMonth,  it  was  fix  Weeks  or  more  before 
he  return'd,  and  then  hisLordlhip  was  forc'd  to  go 
into  EJfjx,  where  he  had  a  fmall  Concern  i  there  he 
ftaid  three  Weeks,  and  when  he  return'd,  he  was 
inform'd  Sir  John  Cockram  was  come  to  Town,  and 
afterwards  he  was  forced  to  go  to  the  Bath,  where 
he  fpent  five  Weeks ;  and  from  that  time  to  this  was 
five  Weeks,  all  which  time  was  a  Parenthefis  to  him  ; 
and  that  he  and  the  five  mention'd  ereded  themfelves 
by  mutual  Agreement  into  that  Society, 

Atterbury  fwore  Camphel  was  in  his  Cuftody :  then 
Colonel  Rumfey  was  afk'd,  whether  my  Lord  Rujfel 
heard  him  when  he  deliver'd  his  Meflage  to  the  Com- 
pany, and  in  what  place  of  the  Room  the  Company 
were :  who  anfwer'd,  that  when  he  came  in,  they 
were  Handing  by  the  Fire-fide,  but  all  came  from 
thence  to  hear  him  ;  and  when  my  Lord  Rnjffel  faid. 
Colonel  Rutnfey  was  there  when  he  came  in,  Rumfey 
faid.  No,  the  Duke  of  Monmouth  and  Lord  Rujjel 
went  away  together. 

Then  in  behalf  of  my  Lord  RuJJeU  the  Earl  of 
Anglefey  was  examin'd,  who  faid,  that  vifiting-  the 
Earl  oi Bedford,  the  Lord  Howard  came  in,  and  told 
the  Earl  oi  Bedford,  that  his  Son  could  not  be  in  fuch 
a  Plot,  orfufpeftedofitj  and  that  he  knew  nothing 
againft  the  Lord  Rujfel,  or  any  body  elfe,  of  fuch 
a  barbarous  Defign :  And  he  was  going  on  again 
with  what  the  Lady  Chaworth  had  told  him,  but 
was  interrupted  by  the  King's  Counfel,  telling  him, 
as  the  Court  would  not  permit  them  to  give  Hear- 
fay  in  Evidence  againft  the  Prifoner,  fo  they  muft 
not  permit  his  Lordfhip  to  give  Hear-fay  in  Evidence 
for  the  Prifoner. 

Mr.  Howard  faid,  that  the  Lord  Howard  took  it 
upon  his  Honour,  and  his  Faith,  he  knew  nothing 
of  any  Perfon  concern'd  in  that  Bufinefs,  and  not 
only  thought  my  Lord  Rujfel  unjuftly  fulfer'd,  but 
he  took  God  and  Man  to  witnefs,  he  thought  my 
Lord  Rujfel  the  worthieft  Man  in  the  World. 

Dr.  Burnet  faid,  the  Lord  Howard  was  with  him, 
and  he  did  then,  as  he  had  done  before,  with  Hands 
and  Eyes  lift  up  to  Heaven,  declare,  he  knew  no- 
thing of  any  Plot,  nor  believ'd  any,  and  treated  it 
with  great  Scorn  and  Contempt. 

The  Lord  Cavendijh  teftify'd  as  to  the  Life  and 
Converfation  of  the  Lord  Rujfel,  and  thence  con- 
cluded, it  was  not  likely  he  fhould  be  guilty  of  any 
fuch  Matter,  and  heard  the  Lord  Rujfel  i'peak  of 
Rumfey,  as  if  he  had  an  ill  Opinion  of  him,  and 
therefore  it  was  not  likely  he  ftiould  truft  him.  Dr. 
Tillotfon  fpoke  of  his  Converfation  ;  Dr.  Burnet  and 
Dr.  Cox  fpoke  of  his  Converfation,  and  of  his  A- 
verfenefs  to  all  Rifings.  Dr.  Cox  teftify'd,  that  my 
Lord  Rujfel  faid  the  Lord  Howard  was  a  Man  of 
luxuriant  Parrs,  but  he  had  the  luck  not  to  be  truft- 
ed  by  any  Party.  The  Duke  of  Somerft  fpoke  of 
the  Lord  Rujfel's  Converfation.  The  Lord  Clifford, 
M.r.Levefon  Gower,  Mr.Spencer,  and  Dr. Fitzwilliams 
fpoke  of  the  Lord  Rujfel' s,  Converfation.  The  Lord 
Howard  being  aflc'd  by  the  Jury  what  he  faid  to 
the  Earl  of  Anglefey^  Evidence,  own'd  what  the 
Earl  faid,  but  he  did  it  to  outface  the  Matter  •,  and 
if  he  faid  untrue,  he  ought  not  to  be  believ'd  on 
his  Oath,   and  infinuated,   that  he  meant  what  he 
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faid  to  be  meant  of  a  Defign  of  murdering  the  King, 
which  he  did  not  believe  the  Duke  of  Monmouth 
or  the  Lord  Rujfel  guihy  of. 

This  being  the  Sum  of  the  Evidence  given  a- 
gainft,  or  for  my  Lord  Rujf4,  let  us  confider  how 
far  it  will  juftify  the  Vcrdidl  given  againft  him :  firft, 
confider  the  Improbability  of  Rumfey  %  Evidence, 
if  my  Lord  Cavendijh  faid  true,  that  he  fhould  trufl 
Rumjey  to  hear  the  Debate  about  fcizing  the  Guards* 
when  the  Lord  Ruffel  had  an  ill  Opinion  of  Rum  'ey. 
As  for  Rumjey's  delivering  the  Mefliige,  there  Was 
no  great  matter  in  that,  it  is  impoffible  to  hinder 
Peoples  fpeaking,  and  it  is  not  Treafon  to  conceal 
what's  faid  ;  befides  it  was  well  knov/n,  it  was  Rutn- 
Jey's  way  to  talk  extravagantly,  in  order  to  accufe 
thofe  that  heard  him,  if  they  did  not  difcover  it. 
But  befides  the  Improbability  of  the  Evidence  in 
refpeft  of  the  Perfon,  the  manner  of  delivering  the 
Evidence,  and  the  Evidence  it  felf  was  fuch  as  car- 
ry'd  no  Colour  of  Truth  with  it:  he  faid  he  deli- 
ver'd his  MeflTage,  and  had  an  Anfwer  to  it,  and 
being  afk'd  what  the  Company  faid  further,  an- 
fwer'd, that  was  all  that  was  faid  at  that  time,  that 
he  remember'd,  and  gives  a  very  good  Reafon  for 
it,  for  he  ftaid  not  above  a  quarter  of  an  Hour  j 
and  added,  that  he  was  not  certain  whether  he  then 
heard  fomething  of  a  Declaration  there,  or  whe- 
ther Mr.  Fergufon  reported  it  to  my  Lord  Shaftef- 
bury,  that  they  had  debated  it :  and  yet  when  Shep- 
pard  faid  Rumfey  was  there  when  the  Declaration 
was  read,  he  deny'd  it,  and  faid  it  was  read  before 
he  came  in.  Being  ask'd  to  what  the  Declaration 
tended,  he  anfwer'd  to  another  matter,  viz.  that 
there  was  fome  Difcourfe  about  feeing  what  pofture 
the  Guards  were  in,  and  faid,  that  all  the  Company 
debated  it ;  and  being  drawn  on  by  Queftions,  faid, 
it  was  in  order  to  feize  the  Guards,  if  the  Rifing 
had  gone  on.  Now  how  doth  that  part  of  the  Evi- 
dence agree  with  what  he  faid  before,  that  there 
was  nothing  more  faid  than  the  delivering  his  Mef^ 
fage,  and  the  Anfwer  to  it  ?  And  how  doth  it  a- 
gree  with  the  time  he  h\d  he  ftaid,  which  was  not 
above  a  quarter  of  an  Hour  ?  whereas  that  Debate, 
if  all  the  Perfons  prefent  ( being  fix)  debated  it,  as 
he  faid  they  did,  would  certainly  have  taken  up 
a  larger  time.  How  does  the  firfl  and  laft  part  of 
his  Evidence  agree,  when  he  faid,  my  Lord  Rujfel 
agreed  to  the  Anfwer  of  his  MeflTage  ?  And  being 
afk'd  whether  and  what  he  fpoke  to  it,  faid,  he 
fpoke  about  the  Rifing  at  'Taunton,  but  doth  not  fay 
what  •,  and  yet  in  the  firft  part  of  his  Evidence,  he 
faid,  when  afk'd  who  fent  the  MefTage  back,  Mr. 
Fergufon  deliver'd  theAnfwer,  the  Duke  oi  Monmouth 
and  the  Lord  RuJJel  were  prefent,  and  he  thought 
the  Lord  Grey  laid  fomething  to  the  fame  purpofe. 
But  what  Credit  could  be  given  to  any  part  of  a 
Man's  Evidence,  whofe  Memory  was  fo  ihallow, 
that  he  could  not  remember  whether  he  was  at  two 
Meetings,  or  whether  Mr.  Fergufon  related  one  of 
them  to  the  Lord  Shaftesbury  ?  Yet  both  were  fup- 
pos'd  to  be  within  the  Compafs  of  a  Year,  whereas 
a  Man  of  Senle  is  fuppos'd  to  remember  all  his  own 
Afts  for  feven  years  paft,  which  is  the  Reafon  why 
the  Cliancery  obliges  a  Man  to  anfwer  as  to  his  own 
A6ls  pofitively  for  feven  Years,  without  faying,  as 
he  believeth,  or  as  he  remembr:th,  or  the  like.  What 
Credit  is  to  be  given  to  a  Witnefs  who  teftifieth 
what  was  faid  in  Company,  and  by  whom,  when 
his  Memory  doth  not  ferve  to  anfwer  pofitively, 
whether  he  was  in  the  Company,  or  wiiether  ano- 
ther told  him  what  was  there  faid  ?  He  might  as 
C  c  well 
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well  have  faid  he  was  there,  or  dreamt  he  was  there, 
or  that  he  heard  the  Diicourfe  or  dreamt  of  it, 
which  ]iad  carried  equal  Credit  with  it. 

It  was  plain,  the  Man  was  not  of  fane  Memory 
enough  to  make  a  Will,  much  lei's  to  be  a  Witnels 
in  the  Trial  of  a  Man's  Life  -,  and,  nothing  can  he 
faid  for  him,  but  that  he  was  a  Witnefs  for  the 
King,  that  is  to  fay,  a  mad  Man  may  be  a  Witnefs 
to  take  away  a  Man's  Life,  which  is  as  good  Law 
as  a  great  deal  of  other  Cant  vented  as  a  part  of  the 
Prerogative. 

It  is  true,  one  of  the  King's  Counfel  recommends 
Rimfe'j  to  the  Jury,  as  a  very  credible  Witnefs  un- 
der the  Notion  of  an  unwilling  Witnefs :  but  had 
the  fame  Perfon  been  a  Counfel  for  the  Prifoner, 
he  would  have  call'd  Rtmfe)  a  dancing  Witnefs,  for 
he  faid  backwards  and  forwards  ;  and  an  amaz'd 
Witnefs,  for  being  afk'd  one  thing,  he  anfwer'd 
another  ;  being  afk'd  as  to  the  Declaration.,  he  an- 
fwer'd to  the  feizing  of  the  Guards ;  being  afk'd 
whether  my  Lord  Ki'Jfel  affented  to  the  Anfwer  of 
the  Meffage,  he  reply'd,  yes,  becaufe  he  talk'd  of 
the  Rifing,  &c.  which  might  be  as  well  againft  as 
for  it.  ,    .  . 

Sbeppard's  Evidence  was  to  the  Defign  of  feizing 
the  Guards ;  and  as  to  theDeclaration,  he  remember'd 
but  two  Meetings,  at  both  which  he  faid,  as  he  re- 
member'd, my  Lord  Rujfel  was  prefent,    but  he 
could  not  be  pofitive  in  that,  and  the  times  of 
the  Meetings  he  did  not  remember  :    he  faid,  the 
fubftance   of  the  Difcourfe  was,  how  to  furprize 
the  King's  Guards ;    and  that  the  Duke  of  Mon- 
mouth, the  Lord  Grey,  and  Sir  Thofnas  Annjlrong 
went  to  fee  the  Guards,  as  he  femember'd  -,  and  the 
next  time  they  came  to  the  Houfe,  Sir  Thomas  Arm- 
Jlrong  faid  the  Guards  were  very  remifs,  i^c.     Ta- 
king this  Evidence  by  itfelf,  without  tacking  Rum- 
fey's  Evidence  to  it,    it  was  fo   far  from   being 
Evidence  of  Treafon,  that  it  was  no  Crime ;  for 
he  doth  not  fay,    it  was  intended  to  be  put  in 
praftice,    notwithftanding  all  faid  by  him :    both 
the  Difcourfes  and  the  Perfons  viewing  the  Guards, 
(which  lafl  was  not  Evidence,  nor  ought  to  have 
been  given  in  Evidence)  might  be  a  Matter  to 
try  each  other's  Judgments,  as  well  as  an  Evidence 
of  a  thing  defign'd  :  and  if  it  be  capable  of  two 
Interpretations,  the  Law  hath  faid,  it  fhall  be  ta- 
ken in  mitiorefenfu,  in  favour  of  Life.    That  diflin- 
ftion  was  taken  by  the  Chief  JulHce  in  Blague's 
Cafe,    the  day  after   this  Trial,    where  the  Evi- 
dence againft  him  was  a  Difcourfe  about  taking  the 
Tower,  as  high  a  Crime  as  feizing  the  Guards  ; 
and  upon  that  Blague  was  acquitted.     It  is  true. 
Rum  fey  faid  it  was  in  order  to   be  put  in  praftice, 
when  the  Rifing  fhould  be  in  the  Country,  but 
that  he  did   not  fay  at   lirfl  ;  but  was  afterwards 
led  to  it  by  Queftions :  nor  did  he  fpeak  it  as  a 
thing  at  that  or  any  other  time  determin'd,  but 
as  his  own  furmife  or  guefs,  becaufe  he  knew  of 
an  intended  Rifing  ;  yet  how  foolifhly  did  he  con- 
tradift  himfelf  ?  for,  hys  Rumfey,  it  was  to  have 
been  put  in  praftice,  if  the  intended  Rifing  had 
gone  on  ;  and  yet  at  the  fame  Meeting  he  had  faid 
before,  the  Rifing  was  put  off:  how  contradiftory 
therefore  is  it  to  fay  they  made  Preparations  for 
a  thing  they  had  laid  afide  before  ?     And  it  is  plain 
Sbeppard  fpeaks  of  the  fame  time  ;  for  both  agree 
Rumfcy  was  at  that  Meeting,  though  they  do  not 
agree  how  foon  he  came  :  befides,  how  could  Sh^- 
fard  fpeak  pofitively  of  the  Difcourfe,  or  of  the 
D'jfign  of  it,  when  he  owns  he  did  not  hear  all 
their  Difcourfe,  and  gives  a  very  good  Reafon  for 


it  ?  for  he  laid  he  went  feveral  times  down  to  fetch 
Wine,  Sugar,  and  Nutmeg,  and  did  not  know 
what  was  faid  in  his  Abfence  :  he  laid  he  heard 
nothing  about  a  Rifing,  nor  heard  any  further  Dif- 
courfe ;  but  on  recoUeftion,  he  heard  fomething 
about  a  Declaration  of  Grievances  in  order  to  a 
Rifing,  as  he  fuppos'd  ;  the  Particulars  he  could 
not  tell.  Now  what  fort  of  Evidence  was  that? 
In  all  civil  Matters,  a  Witnefs  fliall  not  be  per- 
mitted to  give  Evidence  of  the  Content  of  a  Deed 
or  Writing,  without  producing  the  Deed  or  Wri- 
ting itfelf,  or  a  true  Copy  of  it,  and  upon  very 
good  reafon  ;  for  he  may  make  an  untrue  Con- 
llrudtion  of  it.  I  remember  a  Witnefs  who  fwore 
to  the  Content  of  a  Deed  of  Intail  ;  and  beino- 
afk'd,  whether  he  knew  a  Deed  of  Intail,  and  by 
what  he  knew  the  Deed  he  fpoke  of  to  be  a  Deed 
of  Intail,  anfwer'd,  he  knew  a  tailed  Deed  very 
well,  and  he  knew  the  Deed  to  be  a  tailed  Deed, 
becaufe  it  had  a  Tail  half  as  long  as  his  Arm, 
meaning  the  Label  of  the  Deed.  And  if  this  be 
the  Praftice,  and  the  Reafon  of  the  Praftice  in 
civil  Matters,  fhew  me  any  Authority  or  Reafon 
any  thing  fhould  be  permitted  to  be  given  in 
Evidence  in  Treafon,  which  is  not  permitted  to 
be  given  in  Evidence  in  the  Trial  of  any  civil 
Matter, 

If  you  fay,  as  Juflice  Levinp^  fliid  in  a  like  Cafe 
in  Colledge's  Trial,  that  it  would  be  the  difficultefb 
thing  in  the  World  to  prove  Treafon  againfl  a  Man 
if  the  Law  were  not  fo,  and  the  King  would  in  no 
fort  be  fafe  -,  on  the  other  hand,  I  fay  as  Colledge 
there  faid,  if  the  Law  fhould  be  fo,  no  private  Perfon 
is  fafe :  and  if  there  be  Mifchief  of  either  hand,  the 
Law  is  and  muft  be  Judge,  which  hath  taken  care 
(though  to  no  purpofe,  becaufe  it  hath  not  been 
obferved)  that  there  fhould  be  a  flridter  Proof  in 
Treafon  than  in  any  civil  Matter,  or  in  any  other 
Crime :  and  how  the  Judges  came  to  permit  that 
loofe  Evidence  in  Treafon  to  be  given,  which  of 
late  Years  they  have  done,  no  juft  or  honeft  Ac- 
count can  be  given. 

The  lafl  material  Witnefs  againfl  my  Lord  Ruf- 
fel,  was  my  Lord  Howard,  (as  for  Atterhurfs  Evi- 
dence, it  ought  not  to  have  been  permitted  to  be 
given,  as  fhall  be  fhewn,  nor  was  it  material)  to 
no  part  of  whofe  Evidence  any  Credit  ought  to  be 
given,  even  by  his  own  ConfefTion :  he  was  furely 
in  the  right,  when  he  faid  that  the  Religion  of  an 
Oath  is  not  tied  to  a  Place  •,  and  I'll  add,  net  to  a 
Form,  but  receives  its  Obligation  from  the  Appeal 
therein  made  to  God  :    and  therefore  it  he  faid 
(though  I  own  he  was  not  bound  to  fay  it)  to  the 
Earl  of  Bedford,  Mr.  Howard,  and  Dr.  Burnet,  what 
was  teflify'd  againfl  him,  he  ought  not  to  be   be- 
liev'd  in  any  part  of  his  Evidence.     Did   he  fay 
true  to  my  Lord  Bedford,  when  unfent  for  and  un- 
aflc'd,    (for  ought  appears  after  my  Lord  Rujfel 
was  clapt  into  the  Tower)  that  fure  his  Son  could 
never  be  in  any  fuch  Plot  as  that,  or  fufpedled  for 
it,  and  that  he  knew  nothing  againft  him,  or  any 
body  elfe,  of  fuch  a  barbarous  Defign  -,  and  yet  he 
knew,  if  he  fwore  true,  that  my  Lord  Ruffel  was 
guilty  of  fuch  a  barbarous  Defign,    that  notliing 
but  the  Lord  Howard*^  Duty  to  God,  the  King, 
and  the  Country,  could  prevail  with  him  to  give 
it  in  Evidence  againfl  a  Perfon  for  whom  he  had 
fo  great  an  Affcftion  as  he  had  for  my  Lord  Ruf- 
fel.    How  was  it  confiflent  with  the  truth  of  his 
Evidence,  what  he  faid  to  Mr.  Howard,  that  he 
knew  nothing  of  any  Man's  being   concern'd  in 
that  bufinefs,  and  particularly  of  my  Lord  Rujfel, 
1  whom 
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whom  he  highly  commended,  and  fuid,  he  thought 
the  Lord  Ruffel  iinjuftly  fu.fer'd  ;  or  with  what  he 
faid  to  Dr.  Burnet  with  Hands  and  Eyes  liit  up  to 
Heaven,  which  is  as  much  an  Appeal  to  God  as 
may  be,  that  he  knew  nothing  of  any  Plot,  nor 
believ'd  any  ?  It  was  an  idle  Evafion  to  lay,  when 
he  fpoke  of  my  Lord  Ruffel,  he  meant  my  Lord 
Ruffel  was  not  guilty  of  the  Defign  of  murdering 
the  King,  (for  which  that  Man,  as  he  fiid,  was 
committed,  meaning  IFalcot,  the  Lord  Ruffel,  or 
any  other  Perfon)  for  he  is  ftill  at  liberty  to  explain 
himfclf,  and  I  am  apt  to  think  they  were  all  com- 
mitted by  Warrants  of  the  fame  Form.  I  know 
not  how  dextrous  he  is  at  paring  an  Apple,  but 
he  muft  be  an  excellent  Logician  that  can  recon- 
cile the  truth  of  his  Evidence  and  Sayings.  The 
truth  is,  a  Man  that  has  thofe  Niceties  in  his  Head 
ought  to  have  no  Credit  -,  for  no  Man  knows  whe- 
ther he  underftands  what  he  fays  aright,  and  I 
am  apt  to  think  his  Lordfliip  could  fhew,  that  he 
did  not  intend  what  he  faid  at  my  Lord  Ruffefs 
Trial  in  the  Senfe  it  was  underftood  by  the  Court 
or  Jury.  To  fay,  that  he  was  to  out-face  the  thing 
for  himfelf  and  his  Party,  was  as  vain  ;  (for  be- 
fides  that  I  think  he  was  of  no  Party,  becaufe, 
as  my  Lord  Ruffel  faid,  he  had  the  luck  to  be 
trufted  by  none)  where  was  the  Senfe  of  making 
thole  Proteftations  to  Perfons  who  could  do  him 
no  good,  and  would  do  him  no  harm,  both  which 
my  Lord  Pemherton  could  ;  and  therefore  'twas 
not  alike  ?  It  is  true,  the  Attorney-General  com- 
mends the  Lord  Howard  as  a  Perfon  of  great  Cre- 
dit amongft  the  Party,  and  infinuates  the  Lord  Grey 
was  left  out  of  the  Cabal  for  his  Immorality,  and 
the  Lord  Howard  was  taken  in  his  place.  But  to 
pafs  from  the  General  of  lais  Evidence  to  the  Par- 
ticulars of  it,  for  about  two  Leaves  in  the  Print  of 
it ;  it  is  a  difcourfe  between  my  Lord  Sha^  'tesbury 
and  hiin,  wherein  he  makes  my  Lord  Shaftesbury 
have  a  wondrous  Confidence  in  him,  and  difcovers 
all  the  Defign  to  him,  and  what  number  of  Men 
he  had  at  command ;  but  who  they  were,  or  what 
they  were,  was  never  yet  difcover'd,  and  yet  the 
Lord  Howard  had  not  at  that  time  been  concern'd 
in  the  Matter,  nor  did  then  a  fluent  :  he  very  pru- 
dently was  refolv'd  to  fee  whether  it  was  likely  to 
take  eftedl  or  not,  before  he  would  enter  on  it. 
It  was  indeed  a  Matter  of  great  wonder  to  thofe 
who  knew  my  Lord  Shaftesbury,  and  knew  what 
Opinion  he  had  of  the  Lord  Howard,  from  the 
time  he  difcover'd  that  the  Lord  Howard  frequent- 
ed the  Dutchefs  of  Portf7nouth,  which  was  before 
Filzbarris's  Trial,  ( though  after  that  Trial  the 
Matter  was  publickly  own'd,  which  was  before 
fufpedled  by  mod,  known  to  the  Lord  Shaftesbury) 
that  he  (hoald  fo  readily  truft  the  Lord  Howard 
with  the  Secret,  who  was  unconcern'd  in  the  Ma- 
nagement before,  as  he  fays  himfelf,  and  yet  fe- 
creted  himfelf  from  the  Duke  of  Momiwuth,  and 
my  Lord  Ruffel,  who  were  equally  guilty,  if  what 
was  fworn  was  true.  I  cannot  but  obferve,  that  in 
all  the  time  of  the  Lord  Shaftesbury,  the  Lord 
Howard  was  no  otherwife  concern'd  in  the  pre- 
tended Defign,  but  in  raifing  Difficulties,  and  be- 
ing in  great  fear  left  there  fhould  be  a  Rifing  or 
an  Attempt  upon  the  King's  Perfon  :  and  if  he 
faid  true,  he  was  the  Man  that  put  off"  the  intend- 
ed Rifings,  and  likewife  the  intended  Defign  on  the 
King's  Perfon  -,  infomuch,  that  I  think  he  was  fo 
far  from  Handing  in  need  of  a  Pardon  for  Treafon, 
that  he  deferv'd  a  confiderable  Reward,  if  it  were 
for  nothing  elfe  than  for  his  fearing  the  Defign 
Vol.  IV. 
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was  difcover'd  by  the  Prodamntion  againH:  Bone- 
fires,  which,  as  he  faid,  put  o!f  the  Rifing  intend- 
ed to  be  the  17th  oi  November ;  and  yet"  he  and 
others  being  afraid,  the  middle  of  January  they 
ereded  themJelves.  into  a  Cabal  of  fix  Ptrfons,  of 
wliich  there  is  but  one  Perfon  in  rll  his  Narrative 
he  pretends  to  have  fpokcn  to  about  that  Matter 
before,  which  is  the  Duke  of  Monmruih,  znA  but 
one  more  he  pretends  even  by  hearfay  to  be  con- 
cern'd in  it  before,  which  is  my  Lord  Ruffel.  How 
improbable  therefore  was  it,  tfirft  thofe  fix  Per- 
fons fiiould,  as  it  were  on  fight^  pur  therpfelvcs 
upon  fuch  a  dangerous  D.fign,  erpecially  confi- 
dering  the  Reafon  he  gives  for  i^,  which  was  their 
Fears,  that  what  had  been  tranfafttd  was,  or  might 
be  difcover'd  ?  This  likewife  is  obferva-bl ,-,  that 
from  the  '^01^1  of  Sej'!-mber,  the  time  the  Sheriffs 
entred  upon  their  Office,  to  the  ijx.h  oi November 
following,  he  is  very  exaft  as  to  the  timeofe;ich 
Matter,  when  there  was  no  P,-rfbn  could  contra- 
dia  him  ;  for  my  Lord  Shaft esbv.r^  was  dead,  •(Val- 
cot  was  convifted,  and  the  Duke  of  Monmokih  was 
gone,  who  are  all  the  Perfons  mentiin'd  to  be 
concern'd  in  that  time:  yet  when  he  comt's  to 
fpeak  of  the  Matter  in  which  my  Lord  Ruffel  was 
concern'd,  then  he  fays  it  was  about  the  middle 
of  January,  about  ten  Days  after,  about  fix  Weeks 
after,  about  three  Weeks,  and  five  Weeks  ;  for 
had  he  been  precife  in  the  tim;s,  he  might  have 
been  difprov'd  in  the  Meetings  he  gave  Evidence 
of:  and  it  is  much  his  Memory  was  fo  very  good 
as  to  the  former  times,  to  be  fo  very  precife  in 
them  as  he  was,  and  fo  very  defedive  in  the  latter 
times ;  and  yet  thofe  times  do  not  make  up  the 
fpace  between  the  middle  of  January,  and  the  time 
of  the  Trial,  by  many  Weeks,  unlefs  you  will 
give  large  Allowances  to  the  Word  about  \  an  Ex- 
ception which  was  taken  to  Mowbray's.  Evidence, 
tiiough  he  reftify'd  it  by  his  Account  in  his  A'- 
?nanack  ;  but  it  would  not  be  admitted,  thouo-fi 
Colledge  very  fenfibly  defired  of  the  Court,  for  Juftice 
fake  to  look  on  the  Almanack,  to  fee  whether  it 
was  newly  writ,  as  if  done  for  that  purpole. 

Befides  the  Improbability,  if  fuch  a  thing  was  in 
hand,  as  the  Lord  Howard  pretended,  for  him  to 
run  into  the  Country,  and  then  to  the  Bath,  when 
the  Matter  was  juft  come  to  a  Crijis,  as  it  were, 
fhews  him,  if  he  fwore  true,  rather  a  Madman 
than  a  Traitor. 

But  the  Ufage  of  the  King's  Counfel  and,  the 
Court  towards  the  Prifoner,  was  very  unjult  and 
unfair;  they  permitted  the  Lord  Howard  to  go 
on  with  a  long  Story  of  him  and  my  Lord  Shaftef- 
bury,  at  which,  when  my  Lord  Ruffel  took  Excep- 
tions, the  Chief  Juftice,  it  is  true,  laid  it  w^as  no 
Evidence  ;  yet  the  Attorney-General  bidding  him 
go  on  in  the  Method  of  time,  he  went  on  where 
he  left  off",  intermixing  Stories  of  Defigns,  and  of 
Attempts  by  other  Perfons  upon  the  King's  Perfon, 
to  exafperate  the  Jury,  as  my  Lord  Ruffel  faid 
rightly  againft  him  ;  a  thing  which  no  Counfel 
durft  have  done,  and  no  Court  would  have  fuffer'd 
in  any  other  Cafe,  nor  even  in  that  would  the 
Court  or  Counfel  fuffer  it  for  the  Prilbner.  How- 
was  my  Lord  Anglefey  check'd  when  he  began  to 
tell  what  my  Lady  Chaworth  faid,  and  Mr.  Ed- 
ward Howard  when  he  did  not  fpeak  of  his  own 
Knowledge  !  How  unjuft  was  it  for  die  King's 
Counfel  to  repeat  all  the  Evidence  the  L.ord  HoW' 
ard  gave,  when  they  fumm'd  it  up,  even  that 
which  the  Court  told  theni  before  was  not  Evi- 
dence !    How  unjull    was   the    infinuating   of  the 


Cc 


Death 


ip6 


Remarks  on  Colonel  SidneyV  Trial 


Death  of  my  Lord  o^  Effex,  as  Evidence  againft 
my  Lord  Rujfel !  And  why  did  not  the  Court  in 
fumming  up  the  Evidence  take  notice  of  the  Li- 
berty the  iFitneffes  and  Counfel  had  taken,  and 
have  told  them  what   was    not  Evidence  ?     No 


other  Reafon  can  be  given  than  what  CoUedge  faid 
at  his  Trial,  upon  his  Obfervation  of  Filzbarris's 
bufinefs  and  his  own,  That  the  Matter  was  not 
to  flop  at  him. 


Remarks  on  Colonel  SidneyV  Trial. 


THE  Lord  Rujfel  being  executed,  and  the 
fame  day,  what  was  called  his  Speech  be- 
ing publilhed,  than  which,  nothing  in  Print 
was  fo  eagerly  accepted  or  fought  after,  which 
fhewed  the  Inclination  of  the  People,  there  was 
fome  refpite  for  quieting  the  Minds  of  the  Peo- 
ple •,  but  it  was  not  to  flop  there,  as  CoUedge  fiid, 
and  therefore  Colonel  Sidney  (who  was  talk'd  to 
death  under  the  Notion  of  a  Commonwealth's-man) 
was  the  ijth  of  November,  1683,  brought  to /:P"^7?- 
minjler  to  be  arraign'd  on  an  Indidment  of  High- 
Treafon,  The  Indiftment  at  the  time  he  came  to 
the  Hall,  was  fo  far  from  being  found  by  the 
Grand  Jury,  that  it  was  nor  fo  much  as  prefent- 
ed  to  them  ;  but  the  King's  Counfel,  who  had 
pack'd  the  Jury,  knew  well  enough  that  it  would 
be  accepted,  that  is,  found  upon  fight  by  the  Jury, 
without  any  Confideration,  which  was  accordingly 
done,  and  Colonel  Sidnej  thereupon  arraign'd. 
The  Indiftment  was  for  defigning  to  depofe  the 
King,  and  to  perfuade  the  King's  Subjefts  to  re- 
bel ;  and  that  he  did  write  a  certain  Libel  wherein 
it  was  contain'd,  that  he  (meaning  King  Charles 
the  Second)  is  fubjedl  to  the  Law  of  God,  as  he  is 
a  Man  -,  to  the  People  who  made  him  fuch,  as  a 
King,  6fc.  To  which  Indidtment  he  would  have 
put  in  fome  Exceptions,  expreft  in  a  Parchment  in 
his  hand,  but  was  told  by  the  Court,  he  muft  ei- 
ther plead  or  demur,  and  upon  no  other  terms 
Exceptions  could  or  ought  to  be  admitted  ;  after 
which  he  pleaded  Not  Guilty. 

The  2 1  ft  of  November  he  was  try'd,  at  which 
time  he  infiftcd  to  have  a  Copy  of  his  Indictment, 
as  he  had  done  when  he  was  arraign'd  ;  but  was 
both  times  denied.  The  firft  Witnefs  againft  the 
Prifoner  was  Mr.  IVefi,  againft  whom  Col.  SidHe-j 
objedled,  becaufe  he  was  not  pardon'd  ;  but  it  was 
anfwer'd  by  the  Court,  that  he  was  a  good  Wit- 
nefs in  my  Lord  RuJ/ll's  Trial,  and  therefore  fhould 
be  in  that.  Then  Colonel  Sidney  defired  Mr.  Weft 
might  fpeak  nothing  but  what  he  knew  of  Colonel 
Sidney  ;  but  was  anfwer'd  by  the  Court,  he  might 
give  Evidence  of  a  Plot  in  general,  tho'  Colonel 
Sidney  was  not  concern'd  in  it  ;  and  it  was  call'd 
Sir  JVilliam  Jones's  Law.  Then  Mr.  fVeJl  went  on, 
and  gave  Evidence  of  what  Colonel  Rumfey.,  Mr. 
Nehhorp,  and  Mr.  Fergufon  told  him  of  Colonel 
Sidney  ;  but  of  his  own  Knowledge  he  could  not 
fay  any  thing  of  the  Prifoner.  Rumfey  gave  a  like 
Evidence  he  had  done  in  my  Lord  Rujfel's  Trial, 
with  an  addition  of  what  Mr.  IVeJl  and  Mr.  Good- 
enough  told  him.  Keeling  gave  Evidence  of  what 
Goodenough  told  him,  all  which  the  Court  agreed 
was  no  Evidence  againft  the  Prifoner.  Tiien  the 
Lord  Howard  gave  the  like  Evidence,  from  the 
middle  of  January  to  that  time,  as  he  had  done 
in  the  Lord  RuJ/eFs  Trial,  faving  that  he  faid  the 
Earl  of  Salisbury  was  brought  into  the  Cabal,  who 
was  not  mention'd  before  ;  and  fave  that  he  faid 
the  meeting  at  my  Lord  Rujfel's  was  about  a  Fort- 


night or  three  Weeks  after  the  meeting  at  Mr. 
Hampden's  )  whereas  in  my  Lord  Rt/Jpl's  Trial,  he 
fays  it  was  about  ten  days  after  the  meeting  at  Mr. 
Hampden's  Houfe  :  and  here  he  makes  two  notable 
Speeches  for  Mr.  Hampden  at  the  opening  of  the 
Confult,  both  which  he  had  forgotten  at  my  Lord 
Rujfel's  Trial,  nor  could  rem.ember  at  Mr.  Hamp- 
den's Trial,  tho'  in  the  laft  he  was  led  by  a  great 
many  Queftions  to  put  him  in  mind  of  them.  Af- 
ter his  Evidence  given.  Colonel  Sidney  was  ask'd 
whether  he  would  ask  the  Witnefs  any  Queftions, 
who  anfwer'd,  he  had  no  Queftions  to  ask  him ; 
whereupon  the  Attorney-General  faid.  Silence 
You  know  the  Proverb. 

The  Record  of  the  Lord  Rujfel's  Convidion  and 
Attainder  was  given  in  Evidence.  Sir  Andrew  Fo- 
Jler  fwore  Sir  John  Cockram,  and  the  two  Campbells 
came  to  London.  Sir  Philip  Floyd  proved  the  feizing 
of  fome  Papers  in  the  Prifoner's  Houfe,  and  he 
did  believe  the  Papers  fhewn  in  Court  to  be  fome 
of  them.  Sheppard,  Cary,  and  Cook  fwore  the  Wri- 
ting produced  was  like  the  Prifoner's  Hand-writing. 
The  Attorney-General  defired  fome  part  of  the 
Writing  fhould  be  read  ;  the  Prifoner  defired  all 
of  it  might  be  read,  but  was  anfwer'd  by  the  Court, 
that  the  Attorney  muft  have  what  part  of  it  he 
would  to  be  read,  and  afterwards  the  Prifoner  fhould 
have  what  part  of  it  he  would  to  be  read  -,  but  he 
perfifted  to  defire  all  of  it  fhould  be  read.  Then 
the  Writing  was  read  (which  was  plainly  an  An- 
fwer  to  a  Book,  but  what  Book,  was  not  men- 
tion'd )  in  which  the  Right  of  the  People  was  af- 
ferted.  The  Earl  of  AngLfea  gave  the  fame  Evi- 
dence for  the  Prifoner,  of  the  Lord  Howard's  fpeak- 
ing  of  my  Lord  Rujfel,  and  the  Plot,  as  he  had 
done  in  my  Lord  Rujfel's  Trial.  The  Earl  oi  Clare 
faid  that  the  Lord  Howard,  after  Colonel  Sidney's 
Imprifonment,  faid,  if  he  was  queftion'd  again,  he 
would  never  plead  ;  the  quickeft  difpatch  was  the 
beft,  he  was  fure  they  would  have  his  Life  -,  and 
fpeaking  of  the  Primate  of  Avmagjj's  Prophecy,  he 
faid,  the  Perfecution  was  begun,  and  he  believed  it 
would  be  very  fharp,  but  hoped  it  would  be  fliort ; 
and  faid,  he  thought  Colonel  Sidney  as  innocent  as 
any  Man  breathing,  gave  him  great  Encomiums, 
and  bemoaned  his  Misfortune  ;  and  as  for  Col. 
Sidney's  Papers,  he  faid,  he  was  fure  they  could 
make  nothing  of  them.  Mr.  Philip  Howard  faid, 
the  Lord  Howard  faid  it  was  a  Sham-plot ;  Dr. 
Burnet  gave  the  lame  Evidence  as  he  did  in  my 
Lord  Rujfel's  Trial.  Mr.  Ducas  gave  Evidence, 
that  the  Lord  Howard  faid  he  knew  nothing  of  Col. 
Sidney's  being  in  any  Plot.  The  Lord  Paget  gave 
Evidence  to  the  fame  purpofe.  Mr.  Edivard  How- 
ard gave  Evidence  to  the  fame  purpofe.  I'racy  and 
Penwick  gave  Evidence  to  tlie  fime  purpofe.  Mr. 
Blake  teftified,  that  the  Lord  Howard  faid  he  had 
not  his  Pardon,  and  could  not  afcribe  it  to  any  o- 
tlier  Reafon,  than  that  he  muft  not  have  it  rill  the 
Drudgery  of  fwearing  was  over.     Now  to  review 

what 
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what  hath  been  faid,  it  is  ftrange  to  fee  what  a  Pro- 
grefs  was  made  in  the  Refolurions  of  Points  of 
Law,  to  take  away  a  Man's  Life  ;  to  fay  it  in  Col. 
Sidnefs  Words,  as  if  the  Court  and  Counfel  thought 
it  their  duty  to  take  away  a  Man's  Life  any  how. 
Mr,  Wefty  and  feveral  others,  are  admitted  to  give 
Evidence  by  hear-fay  againft  the  Prifoner,  and 
their  Evidence  fummed  up,  and  urged  as  Evidence 
to  the  Jury  ;  and  the  Reafon  given  for  it  was,  that 
he  was  admitted  a  good  Witnefs  of  a  like  matter, 
in  the  Lord  Rujfel's  Trial  ;  which,  befides  that  it 
was  not  true,  for  it  was  rejedled  in  that  Trial,  as  it 
appears  it  was  in  the  print,  yet  if  he  had  been  ad- 
mitted, of  no  Authority,  as  Colonel  Sidney  faid, 
becaufe  perhaps  he  was  not  excepted  to.  Of  a  like 
{lamp  is  the  Evidence  of  the  Conviftion  of  the 
Lord  Rujffel  ;  tho'  I  agree  the  Lord  Ruffel's  Con- 
viction was  as  good  Evidence  againft  Colonel  Sid- 
ne'jy  as  the  Earl  of  EJfex's  Murder  was  againft  my 
Lord  RuJJel,  and  no  better.  The  fame  may  be  faid 
ofRumfey,  Keeling,  Fofter,  and  Atterburfs  Evidence. 
Againft  the  Lord  Howard's  Evidence  there  were  the 
fame  Objeftions  as  in  the  Lord  Rujel'i  Trial,  with 
the  addition  of  feveral  other  Peribns  teftifying  he 
faid  he  knew  not,  nor  believed  any  thing  of  the 
matter  ;  and  that  he  could  not  have  his  Pardon, 
till  he  fwore  others  out  of  their  Lives,  which  in 
truth  was  the  Senfe  of  his  Expreffions. 

The  King's  Counfel  indeed  had  thought  of  fome- 
thing  fince  the  Trial  of  my  Lord  Ruffel,  to  palliate 
the  matter  of  the  Lord  Howard's  Sayings,  (  for  tliey 
lean'd  hard  upon  his  Reputation,  and  look'd  as  if 
he  would  perjure  himfelf  at  the  expence  of  fome 
Perfons  Lives,  as  his  Words  are  in  the  Lord  Ruf- 
fel's  Trial )  Would  you,  fay  they,  have  had  him 
confefs'd  the  matter  to  thofe  Perfons  to  whom  he 
had  deny'd  it  ? 

I  think  there  is  a  difference  between  confeffing 
and  denying :  Who  ask'd  him  the  Queftion  ?  What 
<lid  it  avail  him.  to  deny  it  to  the  Perfons  teftifying 
againft  him  ?  and  therefore  when  he  voluntarily 
faid  a  thing  untrue,  unasked,  not  provoked  or  com- 
pelled to  do  it,  and  which  could  do  him  no  good, 
it  was  good  Evidence  of  his  untruth,  and  that  no 
credit  ought  to  be  given  to  what  he  fwore. 

As  for  the  laft  part  of  the  Evidence,  which  was 
about  the  Writing,  both  the  Indiftment  and  the 
Evidence  was  defcdlive. 

As  for  the  Evidence,  if  the  Subje6l-Matter  of 
the  Writing  had  been  Evidence  of  Treafon,  the  In- 
dictment ought  to  have  exprefs'd  that  he  publilh'd 
it,  which  the  Indiftment  in  this  cafe  did  not  ;  and 
upon  good  Reafon,  which  was,  that  the  Jury  might 
be  put  in  mind,  that  the  publiftiing  of  it  was  ne- 
ceflary  to  make  it  known  ;  whereas  they  very  well 
knew  that  the  Evidence  would  not,  nor  did  come 
up  to  it.  This  was  the  firft  Indidment  of  High- 
Treafon,  upon  which  any  Man  loft  his  Life,  for 
writing  any  thing  without  publifhing  it  ;  for  in 
Filzharris's  Indiftment,  he  was  charged  with  pub- 
lifhing his  Libel  ;  and  fo  in  all  other  Indiftments 
for  Writing,  and  upon  good  reafon :  for  this  be- 
ing made  an  Overt- Aft  of  Treafon,  it  muft  be  an 
Evidence  of  a  Defign  to  kill  or  depofe  the  King, 
or  the  like  ;  and  as  the  Confequence  of  what  the 
Writing  contain'd,  which  was,  that  the  Power  was 
in  the  People,  ^r.  being  in  its  nature  no  other, 
nor  urged  by  the  King's  Counfel  to  any  other  in- 
tent than  to  corrupt  the  Subjefts  Minds,  could  not 
be  Evidence  of  fuch  matter,  unlefs  proved  he  had 
writ  and  publifhed  it,  whereof  the  laft  was  not  pre- 
tended to  be  proved. 


I5>7 

That  It  was  necefCiry  to  be  exprefs'd  in  the  In- 
diftment, and  proved  at  the  Trial,  appears  by  tne 
Refolution  of  all  the  Judges  of  England  in  Hugh 
Pine's  Cafe,  reported  in  Cro.  Car,  Fd.  Zg.  at  a 
time  when  Prerogative  run  pretty  high  ;  wherein, 
befides  the  Refolution  that  no  Words  chr.rging  the 
King  with  any  perfonal  Vice,  was  Treafon,  there 
is  the  Cafe  of  one  Peacham,  in  the  33d  of  Henry 
the  Eighth,  cited,  who  was  indifted  for  Treafon, 
for  treafonable  Paftages  in  a  Sermon  never  preach- 
ed, nor  intended  to  be  preached,  but  found  in  Wri- 
ting in  his  Study  ;  he  was  found  guilty,  but  never 
executed  ;  for  many  Judges  at  that  time  were  of 
Opinion  it  was  not  Treafon,  as  the  Book  fays : 
which  I  think,  according  to  the  Evidence  here  gi- 
ven, was  the  exprefs  Cafe  of  Colonel  Sidney,  ad- 
mitting he  writ  the  Book  produced,  and  that  the 
Paftages  in  it  were  treafonable. 

And  as  this  Indiftment  was  an  Original  in  the 
particular  before  mentioned,  fo  it  was  a  fecond  of 
an  Innuendo  Indiftment  of  Treafon  -,  Fitzharris  was 
the  firft.  The  Profecution  againft  Car,  as  I  re- 
member, was  an  Information,  and  Judgment  ar- 
refted  aftera  Verdift,  becaufe  it  was  by  Innuendo^ 
of  which  no  Precedent  could  be  produc'd  ;  and  al- 
though in  Aftions  for  Words  it  was  permitted,  yet 
in  Criminal  Matters,  being  penal,  it  was  refolv'd 
it  ought  not  to  be  permitted,  and  certainly  much 
lefs  in  Treafon  :  and  as  this  Indiftment  was  an  O- 
riginal  in  one  part,  and  a  fecond  in  another,  the  E- 
vidence  on  it  was  an  Original  b  another  part, 
which  was  proving  the  Book  produc'd  to  be  Col. 
Sidney's  Writing,  becaufe  the  Hand  was  like  what 
fome  of  the  Witnefles  had  feen  him  write  ;  an  E- 
vidence  never  permitted  in  a  criminal  matter  be- 
fore. The  Cafe  of  the  Lady  Carre  was  well  cited 
by  Colonel  Sidney y  againft  whom  there  was  an  In- 
diftment or  Information  of  Pegury  •,  in  which  it 
was  refolv'd,  that  comparifon  of  Hands  was  no  E- 
vidence  in  any  criminal  Profecution  :  And  it  muft 
be  own'd,  that  at  that  time,  befides  Keeling  and 
Twifden,  there  then  fat  in  that  Court  Sir  Wadham 
Windham,  whom  all  will  own  to  have  been  the  fe- 
cond beft  Judge  which  fat  in  tVeJlminJier-Hall  fmce 
the  King's  Reftoration  :  and  if  it  be  not  Evidence 
in  a  Profecution  of  Mifdemeanor,  much  lefs  in 
Treafon,  as  Col.  Sidney  faid  -,  which  Inference,  be- 
fides the  reafon  of  the  thing,  is  back'd  by  the  Au- 
thority of  my  Lord  Coke. 

But  admitting  Colonel  Sidney  wrote  that  Book, 
and  publiftied  it  ;  yet  if  it  were  not  done  with  a 
Defign  to  ftir  the  Subjefts  up  into  a  Rebellion,  but 
was  writ  and  publifhed  only  difuutandi  gratia,  as 
the  Import  of  the  Book  fhews  plainly  it  was,  it 
was  no  more  Treafon,  than  the  Diicourfe  between 
Blague  and  Mate  Lee  about  taking  the  'Tower  was.. 
And  fuppofe  it  was  wrote  with  that  Defign,  yet  it  not 
appearing  when  it  was  writ,  how  could  a  Jury,  up- 
on their  Oaths,  fay  it  was  done  with  a  defign  to 
raife  Rebellion  againft  King  Charles  the  Second, 
when,  for  ought  appeared,  it  was  writ  before  he 
was  King,  or  thought  of .''  It  might,  for  ought  ap- 
peared, be  writ  in  King  Charles  the  Firft's  time,  or 
Cromwell's  time,  and  defign'd  againft  either  of 
them,  or  any  foreign  Prince,  and  therefore  could 
not  be  Treafon  againft  King  Charles  the  Second. 

The  Evidence  was  an  Original  in  this  particular  ; 
alfo  it  was  the  firft  time  that  ever  a  particular  Ex- 
preffion  in  a  Writing  was  given  in  Evidence  againft  a 
Man  in  Treafon,without  reading  the  whole  Writing, 
and  for  a  very  good  Reafon  given  by  the  Jury  in 
Fitzharris's  Cafe,  which  was,  That  there  might  be 

fomething 
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fomething  in  the  Writing  nor,exprefied  in  the  In- 
diftment,  which  may  explain  the  Claufes  in  the  In- 
dicflment,  To  that  they  may  bear  another  conftruc- 
tion  :  and  in  that  Trial  it  was  agreed  the  whole 
Writing  ought  to  be  read,    and  was  read  accord- 


there  muft  be  two  Witnefies :  but  if  thii-  R-efolu- 
tion  be  Law,  it  is  plain  there  needs  but  one.  'T.is 
true,  if  a  Man  does  an  A&.  for  which  he  can  give 
no  Reafon,  as  placing  a  Mine  of  Powder  in  a  Place 
the  King  ufually  pafiTedi  over,    or  planting  a  piece 


in<Tly  ;    and  it  was  the  duty  of  the  Court  to  have     of  Cannon  to  flioot  at  a  Place  the  King   uiu.illy 
ordered  it,  whether  the  Prifoner  or  Jury  had  de-     pafleth  by,  if  he  cannot  give  a  credible  Reafon  why 


fired  it  or  not,  as  they  are  upon  their  Oaths  to  dp 
right  :  but  in  Colonel  Sihefs  Cafe,  when  preffed 
by  him,  it  was  denied  ;  only  fome  particular  Paf- 
Higes  he  might  have  read  if  he  would,    which  he 


he  did  it,    and  another  fwears  the  Purpofe  of  the 
thing,  it  is  two  good  Witnefles  within  the  Aft. 

It  hath  been  laid,    if  a   Man  be   bound  to  his 
good  Behaviour,  and  wears  a  Sword,   it  is  a  breach 


did  hot  accept,  upon  a  very  good  Reafon  whicli  he     of  the  good  Behaviour  ;  and  perhaps,  heretofore, 
gave,  which  was,  that  he  knew  not  the  Palfages  of    when  Swords  were  not  ufually  worn  but  by  Sol 


the  Book,  or  at  lead  he  did  hoi  remember  them, 
and  therefore  could  not  call  for' them.  'Tis  true, 
that  Pradlice  in  civil  Matters  is  allowed  to  fave 
time,  where  the  Mifchief  is  not  very  great  ■  be- 
caufe  of  a  Paffage  in  a  Deed  or  Writing,  mate- 
rial for  either  Party,  omitted  in  reading,  the  Mat- 
ter may  be  brought  about  again  •,  but  in  Crimi- 
nal, much  lefs  in  Capital  Profecutions,  they  can- 
not be,  unlefs  a  way  can  be  found  to  bring  a  Man 
to  Life  again.  ''   '■       "'"■':.    ".^r 

Almoft  all  the  Circiiinftancies'  df  this  Trial  are 
Originals  ;  the  fumming  up  of  the  Evidence  againft 
him  was  barbarous,  being  Inveflivfes,  and  no  Con- 


diers,  it  might  be  fo,  becaufe  it  ftruck  a  Terror  in 
other  People  as  much  as  a  Blunderbufs,  or  the  like 
unufual  Weapon  ;  or  the  going  armed  in  a  Coat 
of  Mail,  for  any  Perfon  but  a  Soldier,  doth  at  this 
day.  Yet  no  Man  will  fay  that,  now  Swords  are 
ufually  worn  by  all  forts  of  People,  it  is  a  breach 
of  the  good  Behaviour ;  and  lb  that  which  here- 
tofore was  a  Crime,  by  Cufrom  now  is  become 
none.  It  is  therefore  the  unufualnefs  and  the  unac- 
countablenefs  of  the  Circumftance  make  it  an  Evi- 
dence, which  cannot  be  afligned  as  a  Reafon  in  the 
Overt-A6t  mentioned. 

The  laft  thing  I  take  notice  of,  is,  that  Colonel 


fequences.    It  was  faid  he  was  not  only  guilty  of    Sidne'j  refufed  to  ask  the  Lord  Uoijoard  any  Que- 


the  Pra<5lices  he  was  accufed  of,  but  that  he  could 
not  have  been  otherwife,  becau'fe  his  Principles  led 
him  to  it  ;  and  it  might  with  as  good  reafon  have 
been  urged,  that  he  not  only  was  become,  but  was 
born  a  Traitor.  The  laft  matter  remarkable  in  the 
Trial,  was  that  of  an  Overt- Aft,  of  which  the  Court 
(iiid  it  was  refolved  by  a!ll  the  Judges  of  England, 
that  if  I  buy  a  Knife  of  J.  S.  to  kill  the  King, 
and  one  Witnefs  prove  I  bought  a  Knife,  and  an- 
other prove  I  bought  it  for  that  purpofe,  it  is  two 
Witnefles  of  an  Overt- Aft  within  the  Statute  of 
Edward  the  Sixth. 

It  were  fit  to  know  who  the  Judges  were  who 
gave  that  Refolution,  if  it  were  but  for  the  Autho- 
rity of  the  Cafe  -,  for  I  doubt  the  Reafon  of  it  will 
convince  no  Man  :  They  might  as  well  have  re- 
folved,  that  eating  or  drinking,    or  the  moft  or- 


ftions  ;  from  whence  was  inferred,  that  he  afl^ent- 
ed  to  the  Truth  of  the  Matter  fworn  :  but  it  is  well 
known,  'tis  no  prudence  to  ask  a  thorough-pac'd 
Witnefs  a  Queftion  ;  in  Mr.  Hampden'^  Trial,  his 
Counfel  refufed  fo  to  do  for  that  Reafon. 

The  next  who  fell  a  Sacrifice,  according  to  Co/- 
kdge's  Prophecy,  was  James  Hotloway  ;  he  was 
outlawed,  and  taken  beyond  Sea  ;  and  being  in- 
duced with  Promifes  of  Life,  to  accufe  himfelf  of 
things  (whether  guilty  or  not)  enough  to  make 
good  an  Indiftment  of  High-Treafon  againft  him, 
it  was  indeed  generoufly  offered  him  that  his  Out- 
lawry Ihould  be  let  afide,  and  he  have  the  liberty 
to  be  tried,  and  defend  himfelf  as  well  as  he  could  : 
but  knowing  that  what  he  had  faid  fince  he  was 
taken  would  be  brought  in  Evidence  againft  him, 
he  refufed  his  Trial  •,   and  becaufe  he  would  not 


dinary  Afts  of  a  Man's  Life,  is  an  Overt-Aft  of    purchafe   his  Pardon  at  the  expence  of  innocent 


High-Treafon. 

The  Law  hath  taken  that  care  for  the  Evidence 
of  High-Treafon,  which  it  hath  not  done  in  any 
other  Cafe,  that  it  muft  be  proved  by  an  Overt- 
Aft,  proved  by  two  Witnefles.  One  would  think 
at  the  firft  fight  of  the  Statute,  that  there  fliould 
be  two  Witnefles  to  the  fame  Faft  ;  but  that  hath 


been  adjudged  otherwife,  yet  ftill  it  was  refolved     to  the  Kin^s  Bench  Bar. 


Men's  Blood,  by  accufing  others,  of  what  he  did 
not  know  they  were  guilty  ( if  his  dying  Speech  is 
to  be  believed)  he  was  executed. 

I  fliould  not  have  mention'd  this,  but  for  the  fake 
of  the  next  Perfon's  Cafe,  which  was  Sir  Thomas 
Armftrong'&i  who  was  outlawed  for  High-Treafon, 
when  he  was  beyond  Sea  •,  he  was  taken  and  brought 
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Remarks  upon  the  Kv^ kKH    of  Execution  againfi 
Sir  Thomas  Armflrong. 


AT  Common  Law,  if  a  Perfon  was  beyond 
Sea  when  an  Outlawry  was  pronounc'd  a- 
gainft  him,  it  was  an  Error  in  Faft,  for 
wliich  the  Outlawry  was  to  be  revers'd  •,  and  it  is 
an  Error  in  all  Oudawrys  but  for  Higii-Treafon 
to  this  day.  By  the  6ib  of  Edward  VI.  that  Error 
is  taken  away  in  High-Treafon,  but  there  is  a  Pn:- 
vip'  in  that  Statute,  tiiat  if  the  Perfon  ouilaw'd 
fiiall  within  a  Year  after  the  Outlawry  pronounc'd. 


yield  himfelf  to  the  Chief  Juftice  of  the  King's 
Bench,  and  offer  to  traverfe  his  Indiftment,  and 
on  his  Trial  fliall  be  acquitted,  he  ftiall  be  difcharg'd 
of  the  Outlawry.  Upon  the  Conflruftion  of  this 
Statute,  no  Judgment  was  ever  given  that  I  know 
of  ;  and  the  reafon  is,  no  Man  outlaw'd  was  ever 
deny'd  a  Trial  rill  this  time,  if  he  was  taken  within 
a  competent  Time.  The  reafon  of  making  that 
Statute  was  this ;    Men  would  commit  Treafon, 

and 


hemarh  on  the  Trial  of  the  Count  Conningfmark.  ipp 


and  prefently  fly  beyond  Sea,  and  ftay  there  till  the 
WitnefTes  wiio  fhould  prove  the  Treai'on  were  dead  ; 
then  return,  and  reverie  the  Outlawry  for  the  Error 
of  their  being  beyond  Sea  ;  and  the  Witnefles  be- 
ing dead,  they  were  fafe  ;  and  therefore  this  Sta- 
tute takes  away  that  Error  in  part,  tho  not  in  the 
whole,  and  doth  in  effedl  fay,  that  the  Perfon  out- 
law'd  lliall  not  have  advantage  of  that  Error,  un- 
lefs  he  comes  and  takes  his  Trial  within  a  compe- 
tent time,  which  that  Statute  limits  to  a  Yeaf  after 
the  Outlawry  pronounc'd. 

This  being  plainly  the  Senfe  of  the  Statute,  it 
was  Injuftice  to  deny  the  Favour  or  Right  of  a 
Trial  to  Sir  Thomas  Armftrongy  which  was  never 
deny'd  any  Perfon  before  nor  fince,  where  it  was 
agreed  that  all  the  Witneffes  againll  the  Perfon  ac- 
cus'd  were  alive,  as  in  Sir  Thomas  Annftron^s  Cafe 
they  were,  barely  upon  the  quibble  of  the  Word 
render,  which  in  no  Cafe  that  ever  I  read  was  dit- 
ferenc'd  from  taken,  but  in  one  Cafe,  which  is 
Smith  ^nd  AJhe'^  Cafe  in  Cro.  Car.  42.  in  an  Out- 
lawry for  Debt  againft  Husband  and  W  ife,  which 


will  not  extend  to,  or  warrant  the  Judgment  in  thii 
Cafe:  and  if  there  were  but  a  Doubt  in  the  Cafe, 
as  it  cannot  be  deny'd  there  was,  the  Outlawry 
ought  to  have  been  wav'd,  or  at  leaft  Counfcl  for 
the  Prifoner  heard  as  to  the  Point. 

It  was  a  vain  and  unjuft  Reafon  ^and  only  tending 
to  incenfe  the  thing)  aifign'd  by  the  Attorney,  that 
the  Prifoner  was  one  who  aftually  engag'd  to  go, 
upon  the  King's  harty  coming  to  Town,  to  deftroy 
him  by  the  way;  whereas  the  Prifoner olTer'd to 
prove  his  Innocence  in  that  and  other  Matters  of 
which  he  was  accus'd  :  and  even  that  Objection 
againft  him  was  an  Invention  of  the  Attorney's  for 
any  thing  appears -,  but  then  it  was  refolv'd  to  ftop 
at  nothing,  and  Succefs  had  made  them  fearlels. 
Fitzharris  and  CoUedge  'twas  own'd  had  hard  mca- 
fure,  and  that  their  Cafes  might  be  forgotten,  their 
Quarters  were  buried  ;  but  Sir  Thomas  Armflrongs. 
were  expos'd,  rlio  the  Proceedings  againft  him 
were  equally  as  unjuftifiable  as  in  the  other  two 
Cafes. 


Remarks  on  the  Trial  of  Count  Conningfmark. 


I  Think  fit  to  remember  in  the  fame  Reign,  tho 
before  this  time,    one  Cafe,  to  fhew  how  the 
Courts  of  Juftice  were  remifs  or  violent,  ac- 
cording to  the  fubjedt  Matter. 

All  will  agree,  that  the  Murder  of  Mr.  Tbjnne 
was  one  of  the  moft  barbarous  and  impudent  Mur- 
ders that  ever  was  committed  ;  and  of  that  Mur- 
def  Count  Conningfmark,  tho  he  efcap'd  Punifhment, 
was  the  moft  Guilty. 

I  do  not  complain  that  in  that  Trial  the  Chief 
Juftice  direfted  the  Prifoner  the  way  to  m_ake  the 
King's  Counlel  ftiew  the  Caufe  of  Challenge  a- 
gaiaftthe  Perfons  call'don  the  Jury,  and  challeng'd 
for  the  King,  without  any  Reafon.  It  was  his  Duty 
fo  to  do  •,  and  he  ought  to  have  direfted  Fitzharris 
the  fame  Method,  which  he  did  not:  but  he  was 
blameable  that  he  did  not  afk  the  Lieutenant  and 
Polander  what  they  had  to  fay  for  themfclves,  which 
was  always  done  before  and  fince  that  time,  and 
ought  to  be,  which  was  an  Injuftice  •,  and  therefore 
two  of  the  Prifoncrs  at  the  time  of  their  Sentences 
faid,  they  were  never  try'd,  tho  I  believe  no  great 
Injury  to  them,  becaufe  they  had  little  or  nothing 
to  have  fiid  for  themfelves. 

But  if  they  had  been  aflc'd,  they  would  have 
faid  as  they  did  before  their  Trials  to  the  Juftice  of 
Peace  who  committeci  them,  and  as  they  did  after 
their  Condemnations,  that  Count  Conningfiiiark 
put  them  upon  doing  what  they  did,  which  might 
have  influenc'd  the  Jury  to  have  found  the  Count 
guilty,  which  was  contrary  to  the  Defign  of  the 
Court ;  and  it  was  for  the  fame  Reafon  the  Chief 
Juftice  would  not  permit  the  Juftice  of  Peace  to 
read  the  Examination  of  Stern  and  Bo-rosky. 

I  do  agree,  t.hat  what  they  fliid  before  the  Juftice 
of  Peace  was  not  Evidence  againft  the  Count  •,  I 
agree  that  the  Count  being  indifted  and  try'd  as  Ac- 
ceflbry,  at  the  fame  time  the  Principals  were  in- 
dicted and  try'd,  the  Principals  could  not  be  good 
Witnefles  againft  the  Count,  becaufe  properly  a 
Principal  ought  to  be  convifted  before  the  Ac- 


ceflbry  be  try'd  ;  and  therefore  tho  for  Expedition 
both  are  try'd  together,  yet  the  Verdift  always  is 
and  ought  to  be  given  againft  the  Principal,  before 
that  of  the  Acceflbry. 

But  I  deny  what  was  in  that  Trial  laid  down  for 
Law,  that  the  Acceflbry  being  in  the  fame  Indift- 
ment  with  the  Principal  muft  be  try'd  at  the  fame 
time.  It  is  true,  the  Count  defir'd  his  Trial  might 
be  put  off"  for  two  or  three  days,  which  the  Court 
knowing  what  is  beft  for  the  Count  deny'd,  and  not 
for  the  above  pretended  Reafons  ;  for  an  Indidtment 
againft  many  may  be  joint,  and  yet  the  Trials  may 
be  feveral :  the  truth  is,  in  fuch  Cafes  the  Indii5tment 
is  joint  and  feveral. 

Suppofe  the  Acceflbry,  at  the  Trials  of  the  Prin- 
cipals, had  not  been  in  cuftody  ;  will  any  Perfon 
fay,  that  if  afterwards  he  was  taken,  he  can't  be 
try'd  upon  that  Indidtment  in  which  he  was  join'd 
with  the  Principals? 

But  befides  a  hundred  Precedents  not  printed, 
there  is  the  Cafe  o(  George  Salisbury  ^  al.  in  Phzcdefiy 
Fol.  100.  where  it  was  refolv'd,  that  tho  an  Indiifl- 
ment  againft  many  is  joint,  yet  the  Venire  may  be 
feveral  againft  each  Perfon,  and  confequently  the 
Trials  may  be  feveral ;  and  if  fo,  then  the  times  of 
the  Trials  may  be  feveral ,  but  that  which  is  to  be 
complain'd  of  is,  that  the  Count  in  the  Opinion  of 
all  Mankind  at  that  time  and  fince  was  the  moft 
guilty  Man,  yet  the  care  taken  to  punifh  the  leis 
guilty,  as  Stern  and  Borosky,  was  in  order  to  let 
the  moft  guilty  efcape  ;  for  I  think  both  Stern  and 
Borosky  might,  and  would  have  been  good  Wit- 
neflTes  againft  the  Count,  if  the  Court  would  have 
permitted  it.  The  Count  might  have  been  indifted 
as  AcceflTory  to  JVratts  only  ;  for  the  Acceflbry  to 
all  the  Principals  is  Acceflbry  to  every  of  them  fe- 
verally  :  and  when  the  Court  in  their  private  Con- 
fciences  were  iatisfy'd  the  Count  was  moft  guilty, 
they  ought  to  have  been  cunning,  ejluti,  as  my 
Ld  Hobart  calls  it,  to  have  brought  him  to  Punifli- 
ment.  But  'twas  laid,  St.rn  and  Borosky  being  in- 
dicted 
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difted  of  the  fame  Crime  with  the  Count,  they 
could  not  be  goodWitneffesagainft  him,  which  1 
think  is  no  more  Law  than  Truth :  Truth  it  was 
not,  for  the  Count  was  indided  as  Acceifory,  the 
reft'  as  Principals.  But  taking  it  that  all  were  m- 
difted  and  try'das  Principals  for  the  flimeFaa:  at 
theflime  time,  why  is  not  the  Evidence  ot  the  one 
good  againft  the  other?  Firft,  I  think  there  is  no 
exprefs  Refolution  for  that  Point  of  Law,  but  a 
late  Rule  given  at  Kiiigflon  Affizes  upon  the  Trial 
of  a  Maid  and  one  Saterwaite  for  burning  of  an 
Houfe  ;  and  therefore  there  is  a  Liberty  to  examine 
by  Reafon  how  the  Law  is.  I  agree  if  a  Man  is  in- 
difted  and  try'd  for  killing  another,  he  fhall  not  be 
admitted  to  f.iy,  B.  did  it  by  himfelf  j  but  I  think 
he  may  be  a  good  Witnefs  to  prove  that  he  and  B. 
did  if  that  is  to  fay,  he  fhall  not  give  any  Evidence 
aaainft  another,  which  tends  to  acquit  himfelf  as 
well  as  accufe  another  •,  and  I  think  he  may  give 
Evidence  which  accufes  another  of  the  fame  Crime 
whereof  he  is  indided,  if  it  doth  not  tend  to  ac- 
quit himfelf. 

For  it  is  agreed  on  all  hands,  that  being  guilty 
of  the  fame  Crime,  doth  not  difable  a  Witnefs : 
for  then  Rumfey  and  feveral  Perfons  in  the  Lord 
Rti£el''s  Plot,  as  it  was  call'd,  had  not  been  good 
Witneffes.  In  the  next  place,  the  Circumflances 
of  an  Indiftment  againft  the  Witnefles  for  the  fime 
thing  he  teftifies  againft  another,  do  not  difable 
him  -,  mddrington  was  indidted  for  the  fame  things, 
of  which  he  gave  Evidence  againft  feveral  others  as 
his  Complices  in  Robberies.  Nay,  the  Law  hath 
given  fomewhat  more  credit  to  the  Evidence  of  a 
Perfon  indifted,  as  a  Witnefs  of  the  fame  things 
againft  others,  than  it  does  to  a  Perfon  not  indiftedj 
as  in  the  Cafe  of  an  Approver,  which, 
•  S.P.C.Lii.  as  Stamford  *  fays,  was  a  Perfon  in 
a.f.fj-  prifon  (not  at  large)  for  the  Fad  for 


which  he  was  indicted,  arraign'd  upon  an  Indiflment, 
or  an  Appeal  of  Felony,  who  before  a  Coroner 
aflign'd  by  the  Court,  confeffes  himfelf  guilty  of 
the  Felony  of  which  he  is  indided,  and  not  of  any 
other,  and  confefles  other  Perfons  naming  them  as 
Coadjutors  with  him  in  committing  the  Crime  of 
which  he  is  indided,  and  not  of  any  other  Crime ; 
fo  much  Credit  fhall  be  given  to  that  ConfefTion, 
that  Procefs  fhall  be  made  out  againft  the  Perfon 
peach'd,  who,  if  taken,  fliall  be  arraign'd  oa 
that  Approvement,  as  if  an  Indidment  by  a  Grand 
Jury  had  been  found  againft  him :  and  if  the  Law 
gives  fo  much  Credit  to  an  Approver,  I  think  no 
Perfon  can  fhew  me  a  Reafon  why  a  Perfon  indided 
is  not  a  good  Witnefs  againft  another  for  the  fame 
Crime. 

It  is  true,  Stamford  *  fiiys,  if  a  King 
gives  an  Approver  a  Pardon,  he  is  a  *  SP.  C.  zi*, 
good  Witnefs  ;  which  implies,  that 
otherwife  he  is  not :  But  it  muft  be  confidcr'd,  that 
the  reafon  of  that  is,  that  an  Approver  being  in- 
dided, as  he  always  is,  and  confefling  the  Indid- 
ment, is  convided  ;  and  a  Perfon  convided  of  Fe- 
lony cannot  be  a  Witnefs  till  pardon'd.  But  it 
will  be  no  Argument  why  Stem  and  Borosky  had 
not  been  good  WitnefTes  againft  the  Count  before 
they  were  convided  -,  and  it  was  a  like  piece  of 
Juftice,  that  whereas  the  Count  was  the  moft  guil- 
ty, he  was  acquitted. 

Wratts  being  the  next  greateft  Offender,  was 
honourably  interr'd,  and  Stern  and  the  Polandery 
who  were  the  leaft  Offenders  in  that  matter,  were 
hang'd  in  Chains. 

It  was  fomewhatlike  the  New-England 
Law,  remember'd  by  Hudibras  *,    of   qF^"'  *' 
hanging  an  ufelefs  innocent  ^/Ttf^-yfr  for 
an  ufcful  guilty  Cohler. 


^^^^'^^^^^^^^i 
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THERE  yet  remain  two  Perfons  Profecu- 
tions  to  fpeak  of  -,  the  one  is  Mr.  Cornijh, 
who  was  taken  the ofO^ober,  1685.  and 

was  arraign'd  on  an  Indidment  of  High-Treafon 
the  Monday  after,  for  confpiring  to  kill  the  late 
King  Charles  the  Second  ;    and  knowing  James 
Duke  of  Monmouth,  William  Riijfel  Efq;  and  Sir 
Thomas  Armfirong,  to  be  Rebels  and  Traitors,  pro- 
mis'd  to  be  alTifting  to  them   in  their  Treafons: 
To  which  he  pleaded  Not  Guilty.     He  defir'd  to 
put  off  his  Trial,    becaufe  he  had  no  notice  till 
the  Saturday  before  at  twelve  a-clock,  and  he  could 
get  no  Friend  to  come  to  him  till  eight  a-clock 
at  Night  ;   and  then  he   was  permitted  to  fpeak 
with  no  body  but  in  the  prefence  of  the  Goaler  : 
he  had  been  allow'd  no  Pen,  Ink,  or  Paper.     He 
was  told  by  the  Court  he  ought  not  to  have  it, 
without  leave  given  on  a  Petition  prefer'd  by  him, 
and  that  he  was  taken  Tuefday  before,   which  to 
that  time  was  almoft  a  Week.     He  faid,  his  Chil- 
dren had  petition'd  the  King  the  Night  before  to 
put  off  his  Trial,  and  it  was  referred  to  the  Judges: 
he  did  not  know  whether  he  was  committed  for 
High-Treafon  againft  the  prefent,  or  the  former 
King,  and  he  had  a  material  Witnefs  an  hundred 


and  forty  Miles  off  •,  but  was  told  by  the  Court, 
they  had  no  power  to  put  off  his  Trial.  It  is 
true,  they  faid  the  Lord  RuJJel's  Trial  was  put  off 
till  the  Afternoon,  (which  was  not  true)  but  that 
was  a  Favour  which  could  not  be  challeng'd  by 
another  as  a  Right,  He  complain'd  he  had  not  a 
Copy  of  the  Pannel,  but  was  anfwer'd,  it  was  not 
his  Right  to  have  it.  Then  the  Attorney  faid,  he 
had  not  defcrv'd  fo  well  of  the  Government  as  to 
have  his  Trial  delay'd,  and  therefore  he  was  pre- 
fently  try'd. 

Rumfey  fwore,  that  about  the  latter  end  of  O^o- 
her,  or  beginning  of  November,  the  Earl  of  Shaft ef- 
bury  defir'd  him  to  go  to  Mr.  Sheppard's.  Houfe, 
where  was  a  Meeting  of  the  Duke  of  Monmouthy 
Lord  Ruffel,  Lord  Grey,  Sir  'Thomas  Armftrong, 
Mr.  Fcrgufon,  and  Mr.  Sheppard  ;  he  came  late, 
and  they  were  juft  on  going  away  -,  he  deliver'd 
his  Meffage,  and  they  told  him  that  Mr.  Trenchard 
had  difappointed  them.  He  had  not  been  there 
above  a  quarter  of  an  hour,  but  Mr.  Sheppard  was 
call'd  down,  and  brought  up  Mr.  CorniJJi,  and  told 
them  Mr.  Cornifh  was  come ;  who  came  into  the 
Room,  and  excus'd  his  not  coming  fooner,  and 
that  he  could  not  ftay,  for  he  was  to  meet  about 

the 
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the  Charter;  whereupon  Mr.  Fergufon  opcn'd  his 
Bofom  and  under  his  Stomacher  puil'd  out  a  Pa- 
per :  they  told  Mr.  CormJIj  they  had  iiad  it  read, 
and  defir'd  to  read  it  to  him  :  Mr.  Fergnfon  read 
it,  Mr.  Sheppard  held  rhe  Candle  while  it  was 
reading,  and  afterwards  they  afk'd  Mr.  Cor>/iJIj  how 
he  lik'd  it  -,  who  faid,  he  lik'd  it  very  well.  He 
remember'd  two  Points  in  it  very  well,  the  one 
was  for  Liberty  of  Conlcience,  the  otiier  was,  that 
all  who  would  afTift  in  that  Infurredtion,  who  had 
Church  or  King's-Lands  in  the  late  War,  fhould 
have  them  reftor'd  to  them.  He  did  nor  hear  all 
the  Paper,  and  obferv'd  only  thefe  two  Points  ;  it 
was  a  Declaration  on  a  Rifing,  and  when  the  Ri- 
fmg  was  to  have  been,  it  was  to  have  been  dif- 
perfed  abroad  :  there  was  a  Rifing  intended  at  that 
time,  and  Mr.  Corwjh  faid,  he  lik'd  the  Declara- 
tion, and  what  poor  Intereft  he  had  he  would  join 
with  it.  He  had  great  dealings  with  Mr.  CorniJJj, 
and  Mr.  Cormjh  was  a  very  honeft  Man,  it  was  out 
of  Companion  he  had  not  accus'd  Mr.  Connjh  be- 
fore. 

Mr.  Goodenough  faid,  there  was  a  Defign  to  rife 
in  'London,  and  for  that  purpofe  to  divide  the  City 
into  twenty  Parts,  and  to  raife  five  hundred  Men 
out  of  each  Part,  to  take  the  Tower,  and  to  drive 
the  Guards  out  of  Town.  Before  that  was  agreed 
on,  he  being  by  chance  at  Mr.  Cormjh''^  Houfe, 
faid,  the  Law  will  not  defend  us  ;  fome  other  way 
was  to  be  thought  on.  Mr.  Cormjh  faid,  he  won- 
dred  the  City  was  fo  unready,  and  the  Country  fo 
ready.  Mr.  Goode)iougb  reply'd,  there  is  fomething 
thought  of  to  be  done  here  ;  but  in  the  firft  place 
the  Tower  muft  be  feiz'd,  where  the  Magazine  is. 
Mr.  Cornijh  paus'd  a  little,  and  faid,  I  will  do 
what  good  I  can,  or  what  I  can,  or  to  that  pur- 
pofe, he  fiid. 

He  afterwards  met  Mr.  Cornijh  on  the  Exchange, 
who  afk'd  him  how  Affairs  went ;  and  this  was  in 
Ec!jier-Ter}n  1683.  He  had  fome  matters  with 
Mr.  Cornijh  about  managing  the  Riot,  which  was 
brought  againfl  him,  Mr.  Cornijh,  and  others  :  He 
came  to  Mr.  Cornijus,  Houfe  about  the  bufinefs  of 
the  Riot,  and  no  Perfon  was  by  at  the  difcourfe. 
Mr.  Go.jrjghl  teftify'd  for  Mr.  CorniJIj,  that  he  op- 
pos'd  Mr.  Goodemuglo's  being  Under-Sheriff,  and 
.faid,  he  would  not  trufl  an  Hair  of  his  Head  with 
him,  he  was  an  ill  Man,  obnoxious  to  the  Govern- 
ment, and  had  done  ill  things,  and  he  would  not 
trufl:  his  Eftate  and  Reputation  in  the  hands  of 
fuch  an  Under-Sheriff-,  and  he  believ'd  Mr,  Good- 
enough  ;and  Mr.  CorniJIj  were  never  reconcil'd.  Mr. 
Love,  Mr.  Jekil,  and  Sir  William  Turner  teftify'd  to 
the  iame  purpofe :  Mr.  Lane  fpoke  out  of  the 
printed  Trial  of  my  Lord  Rv.Jfd,  and  faid,  Rianje'j 
in  that  Trial  faid  he  did  not  hear  the  Declaration 
read,  for  it  was  read  before  he  came.  Dr.  Calam-j 
faid,  Mr.  CorniJIj  did  often  come  to  Church,  and 
receive  the  Sacrament.  Mr.  Sheppard  faid,  he  was 
fubposna'd  by  the  King,  and  by  Mr.  CorniJJj  the 
Night  before ;  and  that  Mr.  Cornijj's  Son  was 
with  him  the  Afternoon  of  the  Day  before,  who 
preft  him  to  be  at  the  Trial  the  next  Day  -,  that 
there  were  Accounts  depending  between  him  and 
Mr.  Cornijh,  whereon  there  was  about  one  or  two 
hundred  Pounds  due  to  Mr.  Cornijh,  and  Mr.  Cor- 
nijh's  Subpcena  was  ferv'd  firft  upon  him.  At  one 
of  thofe  Meetings  at  his  Houfe,  Mr.  Cornijh  came 
to  fpeak  a  few  Words  with  the  Duke  of  Mon- 
mouth, or  fome  other,  he  could  not  be  pofitive  in 
that,  it  was  many  Years  ago:  he  did  not  ftay 
above  half  a  quarter  of  an  hour  in  the  Houfe  i 
Vol.  IV. 
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Shi^ppard  came  up  Ibirs,  ;;nd  went  out  wit'i  Mr. 
Cornjh,  and  there  was  not  one  Word  read,  nor 
no  Paper  Iccn  while  Mr.  Cf.mijh  was  there  :  he 
remembered  there  was  a  Declaration  read,  Fer- 
gujon  puil'd  it  out  of  his  Shoe:  he  could  not  tell 
whether  Mr.  Cornijh  was  at  his  Houfe  the  Night 
the  Declaration  was  read,  but  he  was  pofitive  no 
Paper  was  read  wliilc  Mr.  CorniJIj  was  there,  for 
Mr.  Cormjh  was  not  look'd  on  to  be  one  of  the 
Company :  he  did  not  know  who  Mr.  CorniJIj 
came  to  fpeak  with,  when  he  came  to  his  Houfe  j 
Mr.  Cornijh  was  but  once  at  his  Houfe  when  the 
Duke  of  Monmouth  was  there  :  he  did  not  remem- 
ber that  Mr.  CorniJIj  was  in  the  Company  whea 
Mr.  Rimje-j_  was  there  •,  he  faid,  he  had  attended 
the  Court  from  eleven  a-clock  till  half  an  hour 
paft  three. 

This  being  the  Sum  of  the  Evidence  given  in 
the  Trial  for  and  againft  the  Prifoner,  let  us  fee 
whether  thofe  Inferences  could  be  made  from  it 
as  were  made  by  the  Court  and  Counfel :  and  whe- 
ther on  the  whole  an  honeft  Jury,  tho'  but  of 
little  underftanding,  could  have  found  him  guilty 
of  the  Treafon  in  the  Indiftment. 

It  is  agreed  on  all  hands,  that  a  petty  Jury 
may  and  muft  confider  the  Credibility  of  a  Wit- 
nefs,  (tho'  in  the  Lord  Sbajteslurfs  Cafe  it  was  fiid 
a  Grand  Jury  ought  not  fo  to  do)  and  if  fo,  fure- 
ly  Ru77ijey  was  not  a  credible,  tho'  he  was  not  a 
difabled  Witnefs  -,  no  more  than  a  Man  who  owns 
himfelf  to  be  a  Man  of  Falfhood,  a  profligate 
Wretch,  and  perjur'd  by  his  own  Confeffion, 
tho'  not  convifted  of  it :  he  had  notorioufiy  con- 
feffed  himfelf  guilty  of  High-Treafon,  and  of  being 
in  the  Defign  of  an  intended  barbarous  Murder ; 
he  had  fworn  in  the  Lord  Rujjel's  Trial,  he  had 
nam'd  all  the  Perfons  at  the  Meeting  he  fpoke  of, 
of  which  Mr.  Cornijh  was  none  •,  and  being  tax'd  in 
this  Trial  with  it,  he  excufes  his  Perjury  with 
Compaffion  to  the  Prifoner,  which  was  mean,  foo- 
lifh  and  contradiftory :  he  perjur'd  himfelf  to  fwe 
the  Prifoner,  and  then  fwore  Truth  to  hang  him. 
He  had  not  Prefence  of  Mind  enough  to  excufe 
himfelf  in  the  manner  a  Witnefs  in  the  Lord  RuJ- 
Jel's  Trial  did,  that  his  God,  his  King,  and  his 
Country  put  him  unwillingly  to  aft  that  part. 
Befides  that  in  the  Lord  Rujfel's.  Trial,  Rumjey 
fwore  he  was  not  at  the  reading  the  Declaration, 
and  contradidted  Sheppard,  who  fwore  he  thought 
he  was  there. 

But  that  pafllige  was  ptov'd  only  by  a  Witnefs 
who  had  read  it  in  the  Trial,  which  I  confefs  in 
ftridlnefs  of  Law  is  not  Evidence  ;  nor  if  the  Wit- 
nefs had  fiid,  he  heard  Rmnjej  fwear  io  at  the 
Lord  RuJJel's  Trial,  it  had  not  been  Evidence,  un- 
lefs  a  Record  of  that  Trial  had  been  produc'd  in 
Court,  which  was  not  done.  But  all  thofe  things 
being  but  mere  Circumftances,  fhew  the  Injuftice 
of  fpeeding  his  Trial,  and  denying  him  Counfel : 
Would  not  any  Counfel  have  told  him  that 
in  ftridlnefs  of  Law  a  paffige  in  a  printed  Trial 
was  not  Evidence,  and  was  it  not  eafy  for  him  to 
have  got  a  Witnefs  to  have  faid  that  he  had 
heard  Rumjey  fwear  fo  at  that  Trial  ?  were  not 
all  the  Judges  who  ftt  upon  him,  and  all  the  King's 
Counfel  who  were  againft  him,  prefent  at  the  Lord 
Rujfel's,  Trial,  and  perfectly  remembred  what  Rum- 
fey  then  fwore  as  to  the  pretended  Declaration,  and 
might  he  not  have  fuhpana'd  them  to  have  tefti- 
fy'd that  matter  ?  Nay,  was  it  not  their  Duty  to 
have  done  it  evai  without  a  Subpcena  P 
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To  fay  it  was  againft  the  King,  and  therefore 
they  could  not  do  it  •,  or  they  were  in  the  Com- 
miffion  to  try  him,  and  therefore  they  could  not 
do  if,  is  neither  Law  nor  Reafon.  Every  Man 
knows  that  a  Judge  in  a  civil  Matter  try'd  be- 
fore him,  and  a  Counfel  even  againft  his  Client, 
has  been  enforc'd  to  give  Evidence,  (provided  it 
be  not  of  a  Secret  communicated  to  him  by  his 
Client)  for  in  that  p.ircicular  a  Judge  ceafcs  to  be 
a  Judge,  and  is  a  Witneis ;  of  whofe  Evidence  the 
Jury  are  the  Judges,  tho'  he  after  re-affume  his 
Authority,  and  is  afterwards  a  Judge  of  the  Ju- 
ry's Verdift.  ~  ,  ■  u- 
A  Judge  may  fue,  and  muft  be  lued  m  his 
Court,  bul  in  that  Cafe  he  ceafes  to  be  a  Judge 
and  is  a  Suitor,  tho'  he  re-aflumes  his  Authority 
in  all  other  Matters :  and  if  it  be  fo  in  civil  Mat- 
ters, let  any  Man  lliew  me  a  Reafon  why  the 
Law  is  not  fo  in  criminal  Matters  •,  there  is  no 
exprefs  Law  againft  it,  and  it  will  be  abfurd  in 
Reafon  to  fay  the  Law  is  not  fo :  for  at  that  rate 
the  King  may  put  any  Witnefs,  he  knows  the  Pri- 
foner  intends  to  produce  for  himfelf ,  into  the  Com- 
miffion  for  trying  him,  and  fo  deprive  the  Pri- 
foner  of  the  Benefit  of  his  Evidence  ;  as  in  this 
Cafe  Sheppard,  whole  Evidence  ought  to  have  been 
of  great  ufe  (as  lliall  be  fhewn;  tho'  it  was  not 
of  any  avail  to  the  Prifoner,  might  have  been  put 
into  the  Commiflion  to  have  try'd  Mr.  Cornijh, 
for  he  was  as  much  qualify'd  for  it,  as  Sir  James 
Smith  then  Lord  Ma^or,  or  any  Judge  upon  the 
Bench.  And  if  they  might  have  been  Witneffes 
for  the  Prifoner,  li  fuhpesna'dy  they  might  have 
been  WitnelTes  for  him  even  without  afking  -,  and 
it  was  a  Duty  incumbent  on  them,  tho'  not  as 
Judges,  yet  as  chriftian  Men,  fo  to   be. 

Humanity  commands  the  Difcovery  of  Truths, 
which  prevent  the  fhedding  innocent  Blood ;  and 
Chriftianity  commands  a  Man  to  do  as  he  would 
be  done  by.  I  think  the  Queftion  need  not  be 
afk'd  what  they  would  have  had  done,  if  it  had 
been  their  Cafe. 

The  Reafon  that  all  matters  of  Law  are,  or 
ought  to  be  tranfafted  publickly,  is.  That  any 
Perfon,  unconcerned  as  well  as  concern'd,  may, 
as  amicus  Curia,  inform  the  Court  better,  if  he 
thinks  they  are  in  an  Error,  that  Juftice  may  be 
done :  and  the  reafon  that  all  Trials  are  publick, 
js,  that  any  Perfon  may  inform  in  point  of  Fa6t, 
tho'  not  fiibpcena'd,  that  Truth  may  be  difcover'd 
in  civil  as  well  as  criminal  Matters. 

There  is  an  Invitation  to  all  Perfons,  who  can 
inform  the  Court  concerning  the  matter  to  be 
try'd,  to  come  into  the  Court,  and  they  fhall  be 
heard.  It  is  true,  if  the  Judges  or  any  Perfon  had 
teftify'd  what  Rumfey  fiid  at  my  Lord  RuJ/el's  Tri- 
al, it  had  not  been  Evidence  without  the  Record 
of  the  Trial ;  and  it  is  as  true,  that  neither  the 
Record,  nor  a  true  Copy  of  it  could  have  been  pro- 
cur'd  between  Mr.  Cormfij's  Commitment,  if  it 
were  on  Friday  (as  I  have  heard  it  was)  tho'  the 
Court  faid  it  was  on  Tuefda^,  much  Icfs  between 
the  notice  of  his  Trial  which  was  Saturday-noon, 
and  the  time  of  his  Trial  which  was  Monday - 
mornvig. 

But  then  what  Juftice  was  there  in  fpeeding  his 
Trial,  fo  as  to  deprive  him  of  the  Circumftances 
of  his  Defence  ?  for  that  was  but  a  Circumftance, 
and  not  an  effential  Matter.  And  what  Account 
can  be  given  why  the  Court,  when  they  were 
well  fatisfy'd  that  it  was  in  the  Prifoner's  power 
to  procure  fuch  a  Witnefs,  and  fuch  a  Record,  did 


not  ftay   till  he  did   it  ?    or  if  it  would    be  too 


long  in  doing,  why  fliould  they  not  have  put 
off  the  Trial  for  that  time,  and  given  the  Pri^ 
foner  a  convenient  time  to  do  it? 

The  firft  in  civil  Matters  hath  been  frequently 
done,  when  a  Deed  or  Witnefs  hath  been  want- 
ing, if  it  could  be  done  in  a  convenient  time, 
and  a  Trial  has  been  put  off  before  it  came  on^ 
tho'  after  it  came  on  they  have  not  done  it,  be- 
caufe  there  is  no  great  Mifchief  in  that,  for  either 
Party  hath  power  to  bring  it  about  again  -,  but 
not  fo  in  capital  Matters,  and  therefore  Juries  in 
capital  Matters  have  been  frequently  difcharg'd 
after  fworn,  where  the  Evidence  hath  been  dc- 
feftive. 

It  is  true ,  my  Lord  Coke  faith,  that  a  Jury  once 
charg'd  with  a  Prifoner,  cannot  be  difcharg'd  but 
muft  give  their  Verdift  -,  but  it  is  as  true  that  he 
fays  fo  in  favour  of  the  Prifoner,  that  when  the 
Evidence  againft  him  appears  defedtive,  he  fhall 
not  be  continued  a  Prifoner  till  more  Evidence  can 
be  found,  or  procur'd  againft  him,  tho'  the  Prac- 
tice of  late  days  hath  been  quite  contrary,  viz. 
to  difcharge  the  Jury  where  the  Evidence  againft 
the  Prifoner  hath  been  defcftive,  but  enforce  them 
to  give  a  Verdicl  where  the  Prifoner's  Defence  hath 
been  defective  ;  tho'  to  their  knowledge  if  he  had 
longer  time  to  do  it,  he  had  been  able  to  produce 
the  Witneffes  who  could  clear  him:  but  by  what 
Law  or  Reafon  I  am  to  feek.  Yet  I  confefs,  if 
Rumfey  s  owning  his  Perjury  in  the  Lord  Rujfel's 
Trial,  in  the  very  point  fworn  againft  the  Prifoner, 
and  fo  frivoloufly  excufing  it,  would  not  difcre- 
dit  him,  I  know  not  that  any  Record,  Witnefs, 
or  Evidence  would  have  avail'd  Mr.  Cornijh. 

And  add  to  Rumfey's  contradidbing  himfelf,  that 
Sheppard,  who  never  contradifted  himfelf,  and 
had  been  a  Witnefs  in  both  Trials,  agrees,  that 
what  Rumfey  had  fworn  in  my  Lord  Riiffel's  Trial 
as  to  Mr,  Cornifh's  not  being    there,  was  true. 

But  admitting  Rumfey  had  never  perjur'd  him- 
felf, but  was  of  equal  Credit  with  Sheppard;  yet 
when  they  contradidled  each  other  in  a  point  which 
carried  no  probability  or  improbability  with  it, 
in  a  capital  Matter  the  Jury  ought  to  believe  in 
favorem  vitcs  ;  for  it  makes  the  matter  at  leaft 
doubtful :  and  therefore  the  Jury  ought  to  have 
acquitted  the  Prifoner,  for  a  Reafon  in  Law,  and 
which  was  given  in  Colonel  Sidney's  Trial  (tho' 
fliewiflily  )  by  the  Court,  viz.  that  it  is  better  that 
twenty  Nocents  fhould  efcape,  than  one  Innocent 
fuffer. 

But  to  pafs  from  the  Credibility  of  the  Wit- 
nelTes to  the  Matter  of  his  Evidence,  this  was  the 
fecond  time  that  this  fort  of  Evidence  in  any  Cafe 
criminal  or  civil  was  permitted  to  be    given    in 
Evidence ;  and  there  are  the  fame  Exceptions  to 
it,  as  are  above  affign'd  to  the  Evidence  of  Shep- 
pard.    As   to  the  Declaration  in   my  Lord  Ruf- 
fel's  Trial,  if  a  true  Copy  of  part  of  a  Deed  or 
Writing  was  never  yet  permitted   to  be  given  in 
Evidence,  much  lefs  hath  or  ought  the  purport  of 
part  of  a  Writing  be  given  in  Evidence,  efpecially 
when  fuch  a  reafon  is  given  why  the  Witnefs  re- 
member'd  but  part  of  it,  as  is  given  by  Sheppard 
in  my  Lord  Ruffel's  Trial,  and  by  Rumfey  in  this 
Trial,  viz.  that  he    did   not   hear  all  the  Paper 
read. 

And  furely  Goodenough  could  no  way  fortify 
Rumfey's,  Evidence,  being  clearly  of  another  mat- 
ter, and  that  fo  very  uncertain,  that  no  heed  ought 
to  have  been  given  to  it.    When  Goodenough  told 
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Mr.  Cornijh  fomething  ouglit  to  be  done  in  the 
City,  but  in  the  firft  place  the  Tower  ought  to 
be  ieized  ;  to  which  he  anfwer'd,  he  would  do  what 
he  could,  or  what  good  he  could:  thefe  words  may 
as  well  relate  to  Goodenongb's,  prefent  Difcourie, 
where  he  complains  that  the  Law  would  not  defend 
them  tho'  innocent,  as  well  as  to  the  feizing  the 
Tower;  and  if  they  fhould  refer  to  the  laft,  yet 
they  may  well  enough  be  interpreted,  that  he  would 
do  what  he  could,  or  what  good  he  could,  to  pre- 
vent thefeizing  the  Tower.  And  if  they  are  capable 
of  two  Senfes,  they  ought  to  be  interpreted  in  the 
beft  for  the  Prifoner. 

Befides,  the  Words  are  fpoken  not  as  a  thing  de- 
figned,  but  as  a  Matter,  without  which  all  other 
Matters  were  in  vain,  and  might  be  meer  matter  of 
Difcourfe,  as  was  that  between  Blague  and  Mate 
Lee  about  taking  the  Totver :  and  if  there  was  fuch 
a  Defign  on  foot,  it  doth  not  appear  that  Mr.  Cor- 
nijh was  ever  acquainted  with  it.  The  fame  may 
be  faid  as  to  what  he  afked  Goodenotigh,  when  he 
afk'd  how  Matters  went :  may  not  thofe  Words  well 
enough  be  applied  to  the  Bufinefs  of  the  Riot, 
Goodenough  managed  for  Mr.  Corn^jJo  and  others  ? 
And  if  what  Goodenough  faid  was  Evidence  of  a  De- 
fign of  feizing  the  Tower.,  that,  as  well  as  the  Trea- 
fon  againft  the  Guards,  was  Treafon  by  the  Aft  of 
the  late  King,  and  not  by  the  25/^  of  Edward  the 
Third,  if  it  be  true  Do6trine  which  was  laid  down 
in  the  Charge  to  the  Earl  of  Shaftesbury's  Grand- 
Jury  :  and  if  fo,  he  ought  to  have  been  profecuted 
for  it  within  fix  Months,  and  indifted  within  three 
Months,  if  the  Doftrine  in  Colledge's  Trial  be  true ; 
and  yet  this  Defign,  if  true,  was  in  Eajler-Term, 
1683,  and  the  Profecution  not  till  05iober  1685. 

There  was  yet  one  piece  of  Evidence  urged  a- 
gainft  him,  viz.  of  his  own  Witnefs  Sheppard,  who 
pofitively  teftify'd  for  him  as  to  the  main,  yet  in 
a  Circumftance  feem'd  to  teftify  againft  him,  which 
was  Mr.  Cornifi's  being  at  his  Houfe  when  the  Duke 
of  Monmouth  and  the  reft  were  there,  when  the  De- 
claration was  read ;  and  upon  that  piece  of  Evi- 
dence, as  if  it  had  contradifted  what  Mr.  Cornijb 
faid  before,  there  was  a  mighty  Triumph  :  whereas, 
the  moft  that  could  have  been  made  of  it  was,  that 
Mr.  Cornifi  in  part  of  his  Defence  was  guilty  of 
an  untruth.  And  even  that  was  not  fo  in  Fadl  •,  for 
being  charged  to  have  been  at  Sheppard's  the  Night 
the  Declaration  was  read,  he  anfwered  he  was  never 
at  a  Confult  in  his  Life,  he  never  was  at  Sheppard's 
in  any  Confult,  he  never  was  there  with  my  Lord 
Rujfel,  as  he  remembred  ;  he  had  been  at  Sheppard's 
feveral  times,  but  never  liked  Fergufon  for  his  Mo- 
rals, and  therefore  never  liked  to  be  in  his  Company, 
and  he  did  not  know  but  that  he  might  enquire  for 
the  Duke  of  Monmouth  in  other  Places,  and  this  is 
all  Mr.  CorniJIj  fays  to  that  matter. 

Sheppard  (ays,  Mr.  Cornijh  came  into  his  Houfe 
at  one  of  the  Meetings  to  fpeak  with  the  Duke  of 
Monmouth  or  fome  other,  he  could  not  be  pofitive 
in  that,  it  was  fo  many  Years  ago,  and  did  not  ftay 
half  a  quarter  of  an  Hour  -,  he  could  not  fay  it 
was  the  Night  the  Declaration  was  read  -,  he  did 
not  know  whether  Mr.  Cornijh  came  to  fpeak  with 
the  Duke  o/i Monmouth  or  not  -,  he  could  not  remem- 
ber whether  Mr.  CorniJIi  was  there  in  Company 
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when  Rumfey  was  there  -,  there  were  not  above  thre" 
Perfons  there  when  Mr.  Com-Jlo  came,  which  waS 
the  Duke  of  Monmouth,  Mr.  Fergijon,  and  he  could 
not  tell  whether  the  other  was  the  Lord  Rujfel,  or 
the  Lord  Gray. 

Now  it  would  be  hard  to  find  out  the  Contradic- 
tion between  Mr.  Cnmijlfs  Sayings  and  Sheppard's 
Evidence;   both  agree  that  Mr.CorniJJ}  hath  b:eri 
often  at  Sheppard's  Houfe,  and  neither  denies  or  af- 
firms that  he  was  or  was  not  there  the  Night  th^ 
Declaration  was  read,    for  a  good  reafon  ;  which 
was,  that  Mr.  C^r^//?)  knew  nothing  of  it,  ?in^  Shep- 
pard knew  not  which  of  the  Nights  he  was  there. 
Mr.  Cornijh  faid  he  was  not  there  with  my  Lord 
Rt'Jfel  as   he    remembred,    and  Sheppard  doth  not 
affirm  he  was  there  with  the  Lord  RuJJ'el.     Shep- 
pard fays  that  he  was  there  when  the  Duke  of  M.n- 
mouth  was  there,  and  Mr.  Cornjh  doth  not  fay  that 
he  was  not   there  with    the  Duke   of   Monmouth. 
Sheppard  fiid,  he  fpoke  to  the  Duke  of  Mon-nontht 
or  fome  other  Perfon,    but  he  thought  it  was  the 
Duke  of  Momnouth,  which  is  no  direct  Affirmation 
that  he  fpoke  to  the  D.ike  -,  and  Mr.  Cornijh  doth 
not  fay,  he  did  not  fpeak  to  the  Duke  oi  Monm:utb. 
So  that  if  the  Account  of  the  Trial,  fct  out  by  the 
Authority  of,  and  figned  by  Tb'jmas  Jones,  be  true, 
I  cannot  fee  any  manner  of  Contradi6tion  between 
Mr.  Cornijh  and  Sheppard :    and  therefore,    a^  the 
Court  and  King's  Counfel  did  infer,  that  Sheppard's 
Evidence,  who  pofitively  denies  the  Truth  of  Rum- 
Jey's  Evidence,    was  fo  far  from  invalidating,  that 
it  corroborated  Rumfefs  Evidence,  and  cleared  the 
thing  which  was  before  fomewhat  dark,    beyond 
all  manner  of  Contradiction,    is  a  piece  of  etlron- 
tery.    So  admitting  Sheppard  had  faid  Mr.  Cornijh 
was  at  his  Houfe  the  Night  the  Declaration  was 
read,  and  had  contradided  Mr.  Cornijh,  is  it  a  ne- 
cefiary  Confequence,  that  he  heard  the  Declaration 
read,  and  promifed  his  AfTiftance  to  it }  which  muft 
be  the  Inference,  if  it  muft  fupporti?a;;z/y's  Evidence. 

If  it  be  not  a  necefTary  Confequence,  but  a  pro- 
bable one,  that  ought  not  to  weigh  with  a  Jury,  to 
convifl  a  Perfon  of  a  capital  Crime,  efpecially  not 
of  Treafon.  The  Statute  of  Ed-ward  the  Third 
fays,  probably  Convidt ;  that  is,  f  lys  my  Lord  Coke^ 
convifted  upon  diredt  and  manifeft  Proof,  not  upon 
probable  conjedtural  Prefumptions,  or  Inferences, 
or  Strains  of  Wit:  And  to  fay  truth,  when  Verdi(5ls 
have  been  given  on  fuch  Evidence,  they  have  been 
often  faulty 

To  give  fome  Inftances  of  many,  it  is  remembred 
in  our  time  *  where  Perfbns  were  convidted  of  the 
Murder  of  a  Perfon  abfent,  but  not  dead,  barely  by 
Inferences  upon  the  Evidence  of  foolifh  \\'orJs  and 
Aftions ;  but  the  Judge  before  whom  it  was  tried, 
was'fb  unfatisfy'd  in  the  Matter,  becaufe  the  Body 
of  the  Perfon  fuppofed  to  be  murdered  was  not  to 
be  found,  that  he  reprieved  the  Perfons  condemned  ; 
yet  in  a  Circuit  afterwards,  a  certain  unwary  Judge, 
without  inquiring  into  the  Reafons  of  the  Reprieve, 
ordered  Execution,  and  the  Perlbns  to  be  hanged  in 
Chains,  which  was  done  accordingly  ;  and  after- 
wards, to  his  reproach,  the  Perfon  fuppofed  to  be 
murdered  appeared  alive. 

My  Lord  Coke  relates  a  Story  f  in  his  Time,  of 
an  Uncle  who  beat  his  Niece,  that  had  an  Eftate, 


*  He  feems  to  mean  the  Cafe  o/Joan  Perry  and  her  two  Sons,  Jolin  and  Richard  Perry,  rsho  were  Executed  at  Glocefter  Lent' 
AJfiz.es,  1 66 1,  for  the  fuppofed  Murder  0/ William  Harrifon,  who  had  been  conveyed  into  Turkey,  and  made  a  Slave  for  two  Tears, 
and  afterwards  efcap'd,  and  came  back  to  England. 

t  This  was  at  Vfi}:-w\ck-AJfix.es,  8  Jac.  1.  5  Co.Inft.  iji.  By  the  Civil  Law,  unlefs  there  was  direS  and  pofitive  proof  that  the 
Perfon  was  kill'd,  no  CircHmfiances  were  admitted  againfi  the  ierfon  accnfed  of  the  Murder.    Digcft.  lib  59,  tic  j-.  §.  2^. 

Vol.  IV.  D  d  2  which 


204 


Remarks  on  Mr,  Cornifh'/  Trial. 


which  on  her  Death  would  defcend  to  him  •,  the  Girl 
was  heard  to  cry.  Good  Uncle  do  not  kill  me  ;  after 
which  flie  run  away,  and  conceal'd  herfelf  fome  few 
Miles  from  London.  The  Girl  being  mifTing,  and  the 
Neighbours  remembring  the  Cry  of  the  Girl,  and 
tacking  it  to  the  Probability  that  the  Uncle  might 
be  induced,  for  his  Advantage,  to  murder  his  Niece, 
apprehend  him,  and  he  was  indifted  for  it  at  the 
Seflions  •,  and  the  Judges  being  unfatisfy'd  in  the  E- 
vidence,  by  rcafon  the  Body  of  the  fuppofed  mur- 
dered Girl  did  not  appear,  the  Uncle  faying  that 
fhe  was  run  away,  they  gave  him  time  to  the  next 
Seffions  to  find  her  out,  which  he  being  not  able  to 
do,  thought  to  defend  himfelf  by  producing  ano- 
ther Girl  very  like  his  own  Niece,  which  he  did  ac- 
cordingly •,  and  being  detefted,  it  increafed  the 
Sufpicion,  and  by  Inferences  from  all  thofe  Cir- 
cumftances,  he  was  convicfted,  and  afterwards  exe- 
cuted. 

Some  Years  after  which,  the  Girl  appeared,  and 
claimed  her  Eftate :  and  therefore  it  is  a  moft  dan- 
gerous and  unwarrantable  thing  for  a  Jury,  in  ca- 
pital Matters,  efpecially  in  Treafon,  to  convift  a 
Peribn  upon  the  Evidence  of  Probabilities. 

As  the  Evidence  in  this  Cafe  againfl:  the  Prifoner 
was  weaker  than  in  any  of  the  precedent  Cafes,  fo 
the  Ufage  of  the  Prifoner  was  more  rigorous  than 
in  any  of  them  :  in  all  the  other  Cafes,  the  Prifoners 
had  more  Weeks  allowed  them  to  prepare  for  their 
Trials,  than  this  Perfon  had  Days  -,  all  the  other 
Perfons,  after  notice  of  their  Trial,  were  permitted 
to  have  Friends,  nay,  Counfel,  freely  to  come  to 
them,  and  confer  with  them  in  private,  without 
the  Prefence  of  a  Goaler,  which  was  denied  this 
Perfon :  All  the  others,  except  Colonel  Sidney,  had 
foft  Words  given  them  on  their  Trials  ;  but  this 
Perfon  was  rudely  handled. 

How  often  was  he  fnub'd  and  bid  hold  his 
tongue  ?  How  often  did  he  beg  the  Patience  of  the 
Court,  to  hear  him  and  his  WitneiTes  ?  And  when 
he  was  heard,  how  was  all  he  faid  ridicul'd  ?  And 
if  he  faid  he  was  innocent,    he  was  bid  remember 


my  Lord  Rtijfel  faid  fo  to  his  Death ;  wlien  he  faid 
he  was  as  innocent  as  any  Perfon  in  the  Court,  he 
was  told  for  ail  his  Confidence,  few  believed  him. 
If  he  Hiid  the  Matter  fworn  againft  him  was  im- 
probable (which  hath  been  taken  for  a  pretty  good 
Topick  for  the  disbelief  of  a  Matter  teltify'd;  how 
is  it  ridicul'd  by  Impiohabiiity,  hnprob ability,  hntro- 
babilty  ?  If  he  go  to  prove  he  is  an  honeft  Man, 
he  is  told  that  is  all  Appearance.  If  he  f\ys  he  cm- 
ployed  Goodenongb  about  the  Riot,  he  is  told  that 
is  a  Branch  of  the  Plot.  If  he  call  Mr.  Gofpright  as 
a  Witnefs  for  him,  the  Witnefs  is  reproached  with 
having  help'd  the  Prifoner  in  packing  Juries  -,  if 
he  call  one  to  prove  he  received  the  Sacrament, 
he  is  told,  that  was  in  order  to  qualify  himfelf  to 
be  a  Sheriff;  and  as  fuch  his  Ufage  before,  and  at 
the  Trial,  fuch  was  it  afterwards:  to  order  him  to 
be  ty'd  when  he  was  fentenc'd,  was  an  Indignity  not 
ufed  to  Perfons  of  his  Qiiality  ■,  a  thing  indeed  per- 
mitted, not  commanded  to  be  ufed,  on  boillerous 
Criminals,  \^ho  may  be  fufpefted  to  do  a  fudden 
Mifchlcf,  if  their  Arms  were  at  liberty. 

Of  like  kind  was  the  Reproaching  him  with  the 
Chearfulnefs  of  his  Countenance  at  his  Condemna- 
tion, and  that  it  might  be  all  of  a  ftrain,  his  Quar- 
ters were  expofed,  a  Severity  us'd  to  none  above- 
mentioned,  but  Sir  'Thomas  Armjlrohg  ;  and  in  all 
rhefe  Trials,  Cclledge  made  the  beft  Defence,  and 
perhaps,  Circumftances  confidered,  the  beft  Defence 
ever  made  upon  an  Indidment  of  a  Capital  Matter, 
and  Mr.  Cornijh'5  was  the  weakeft,  though  it  figni- 
fied  nothing  :  for  I  believe  that  none  who  reads  his 
Trial,  but  will  plainly  fee  he  was  fo  befet,  that  the 
Defence  he,  or  any  for  him  could  make,  would 
have  availed  him  nothing,  and  no  account  can  be 
given  for  the  Proceedings  againft  Mr.  CorniJJj,  in 
the  above  manner,  but  that  fom.e  of  the  Judges, 
whereof  three  of  them  on  the  Bench,  had  newly 
come  out  of  the  JVeJl,  where  they  had  been  fo  flufti'd 
and  hardned,  that  nothing  feem'd  to  them  rigorous 
or  cruel,  and  the  reft  feemed  to  vie  with  them  in 
the  Pradtice. 
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THE  laft  Perfon  which  concluded  the  Tra- 
gedy, was  one  Charles  Bateman,  a  Chirur- 
geon  ;  his  Demerits  were,  that  he  had  been, 
or  at  leaft  was  reputed  to  have  been,  Chirurgepn 
to  the  Earl  of  Shaftesbury,  and  one  whom  Iiis  Lord- 
fhip  had  a  Kindnefs  for,  and  therefore  according  to 
the  Cant  of  the  Time,  he  was  called  a  factious  Fel- 
low ;  and  he  had  reviv'd  the  Memory  of  his  Deme- 
rits, by  attending  when  Oates  came  from  his  Whip- 
ping,and  letting  him  Blood.  Whether  either  of  thofe 
Circumftances  were  true  or  not,  I  know  not,  but 
they  were  believed  :  And  therefore  the  gth  of  De- 
cember 1685,  he  was  indiflcd  and  try'd  for  High- 
Treafon.  On  his  Trial  he  feemed  to  be  diftrafted, 
and  therefore  out  of  abundance  of  Charity,  the 
Court  appointed  his  Son  to  make  his  Defence  for 
him. 

The  WitnefTes  againft  him  were  Keeling,  who  only 
fpoke  of  a  Dcfign  in  general,  without  mentioning 
Batctnan  to  be  concern'd  in  it.  Thomas  Lee  and 
Richard  GooJ.enough  fwore,  at  fcvcral  times  and  pla- 


ces, his  Difcourfe  to  them  feverally,  of  feizing  the 
Tower,  City  and  Savoy.  Baker  for  the  Prifoner  faid, 
Lee  in  the  Year  1683,  would  have  had  him  infinu- 
ated  himfelf  into  the  Prifoner's  Company,  and  dif- 
courfe about  State-Affairs,  and  by  that  he  would 
find  a  way  to  make  Baker  a  great  Man :  upon  the 
Evidence  the  Prifoner  was  found  guilty.  Againft 
Goodenough^s  Evidence,  there  is  only  this  to  be  faid, 
that  he  was  pardon'd,  but  fo  far  only,  as  to  qualify 
him  to  be  a  Witnefs,  though  not  a  very  credible 
one,  not  only  the  Guilt  fticking  to  him,  but  even 
the  Punifhment  of  wliat  he  had  then  lately  done, 
hanging  over  his  Head  -,  and  what  was  faid  for  fome 
time,  ofall  the  WitneftesfortheKing,  at  that  time, 
and  for  fome  time  before,  was  true,  they  hunted 
like  Cormorants,  with  Halters  about  their  Necks, 
though  even  that  matter  by  ono,  of  the  King's  Coun- 
fel was  boafted  to  the  Jury,  as  a  Circumftance  of 
more  Credibility  -,  for  he  aftbred  them  there  was  not 
a  Witnefs  which  he  produced  had  a  Pardon,  as  the 
WitneiTes  in  the  Popifli  Plot  had.  'Tis  true,  in 
-   3  the 
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the  Popifh  Plot,  upon  very  good  reafon,  the  "Wit- 
ncffcs  having  confeffed  what  they  pretended  to  know, 
of  matters  in  which  they  had  an  hand,  it  was  not 
thought  proper  to  ufe  them  as  Witnefies,  though 
they  had  ufed  them  as  Informers,  till  they  were 
pardon'd,  left  it  might  happen  to  be,  cir  at  leaft 
it  would  have  been  fufpefted,  that  the  terror  of 
the  Punifliment  of  the  Crimes  confefs'd  might  in- 
fluence them  to  fwear  falfly,  to  the  jeopardy  of 
other  Men's  Lives,  to  fave  their  own  ;  which,  as 
the  Lord  lloivard  truly  faid,  was  the  drudgery  of 
fwearing.  But  to  Lee\  Evidence,  befides  the  Evi- 
dence of  Baker  againft  him,  that  he  would  have 
procured  Baker  to  have  been  a  Witnefs  againft  the 
Prifoner,  and  enticed  him  with  the  promife  of  ma- 
kino-  him  a  great  Man  ;  and  bcfides  that,  it  ap- 
pears in  Rovfe's,  Trial,  that  Roufe  and  he  were  up- 
on the  Trepan  with  each  other,  to  bring  each  o- 
ther  into  the  pretence  of  a  Plot,  in  order  to  make 
fome  advantageous  difcovery  of  it,  of  which  Lee 
got  the  ftart  of  Roufe  ;  the  Objeftion  which  was 
made  to  his  Evidence,  why  Lee  had  not  accufed  the 
Prifoner  fooner,  there  being  near  three  Years  be- 
tween the  pretended  Defign,  and  the  difcovery  of 
it,  was  never  fatisfaftorily  anfwered.  It  was  a  fool- 
ifh  Story,  to  fay  Goodenough  could  not  be  had  be- 
fore, and  a  fingle  Teftimony  in  High-Treafon  was 
not  fufficient  •,  every  one  knows,  that  though  a  fin- 
gle Witnefs  is  not  enough  to  convift  a  Man  of 
High-Treafon,  yet  a  fingle  Perfon's  Teftimony  is 
enough  to  commit  a  Perfon  accufed,  and  upon  Con- 
viftion,  on  the  Teftimony  of  a  fingle  Witnefs,  to 
make  him  a  Prifoner  for  his  life,  witnefs  Mr.  Hamp- 
den, and  others  ;  befides  the  fubietting  him  to  o- 
other  corporal  Punifliments,  inflidted  at  difcretion, 
witnefs  Mr.  Johnfon  znAOates.  And  in  1683,  when 
the  Words  were  pretended  to  be  fpoken,  Bateman 
had  not  been  fpared,  if  accufed  •,  and  though  it  be 
a  good  reafon  for  the  Court  to  have  given,  why 
they  did  not  proceed  againft  the  Prifoner  till  that 
time,  becaufe  there  were  not  two  Witneflfes  againft 
him  ;  yet  it  was  no  reafon  for  Lee,  why  he  did 
not  accufe  the  Prifoner  before  that  time,  efpeci- 
ally  he  having  been  feveral  times  before  that  time 
examined,  not  only  of  what  he  knew,  but  of  what 
Perfons  he  knew  concerned  :  but  to  fay  truth,  Lee, 
in  the  Trial,  did  not  pretend  to  anfwer  thC'  Objec- 
tion, but  the  Court,  in  the  manner  before,  endea- 
voured to  anfiver  it  for  him. 

The  laft  Matter  obfervable  in  this  Trial,  was  the 
permitting  B.;lef!ian's  Son  to  make  his  Father's  De- 
fence, which  was  an  extraordinary  unparallel'd  Fa- 
vour ;  it  was  the  firft  and  laft  time  that,  or  any 
thing  like  it,  had  been  done  :  The  Lord  Rujfel's 
Lady  indeed  was  permitted  to  take  Notes  at  the 
Trial  for  her  Lord,  but  he  only  was  permitted  to 
make  ufe  of  them.  Fitzharr'u's  Wife  when  ftie 
but  whifper'd  her  Husband,  or  but  told  him  what 
Jurors  he  ftiould  challenge,  and  what  not,  was 
feverely  corrcdled,  and  threatned  to  be  thruft  out 
of  Court,  for  doing  it  in  prejudice  of  the  King.  In 
CoUedge's  Trial,  he  was  told,  that  Perfons  that  ad- 
vis'd  a  Prifoner  in  Treafon,  even  before  a  Trial, 
were  guilty  of  a  high  Mifdemeanour  ;  nay,  a  Sol- 
licitor  had  been  indided  of  Lligh-T reafon  for  it  : 
and  therefore  nothing  can  excufe  the  allowing  the 
Prifoner  Counftl  in  matter  of  Fait,  as  was  done 
in  this  Cafe,  (it  is  not  material,  whether  the  Son 
was  a  Barrifier  at  Law  or  not)  but  the  Weaknefs 
of  the  Prifoner,  who  to  all  appearance  was  moped 
mad. 


But  the  Court  by  cxcufing  their  Favour  upon 
that  account,  incurted  a  worfe  Ccnfure  •,  for  nothing 
is  more  certain  in  Law,  than  that  a  Per- 
fon who  falls  mad  after  a  Crime  iup-  ?Cok./»/?/f. 
pos'd  to  be  committed,  (hall  not  be 
try'd  for  it  ;  and  if  he  fall  mad  after  Judgment, 
he  ftiall  not  be  executed  ;  though  I  do  not  think 
the  reafon  given  for  the  Law  in  that  Point  will 
maintain  it,  which  is,  that  the  E^.d  of  Puni(hmenc 
is  the  ftriking  a  Terror  into  others,  but  the  exe- 
cution of  a  Madman  hath  not  that  effed:  •,  which 
is  not  true,  for  the  Terror  to  the  Living  is  equal, 
whether  the  Perfon  be  mad  or  in  his  Senfes  :  and 
that  is  the  reafon  of  breaking  the  Perfon  executed 
for  Treafon,  and  expofing  his  Quarters,  wliich 
is  done  rather  to  deter  the  Living,  than  for  pu- 
niftiing  the  Dead.  But  the  true  reafon  of  the  Law 
I  think  to  be  this,  a  Perfon  of  non  f.ina  Mcmoria, 
and  a  Lunatick  during  his  Lunacy,  is  by  an  Adl 
of  God  (for  fo  it  is  call'd,  though  the  means  may 
be  human,  be  it  violent,  as  hard  Imprifonment, 
terror  of  Death,  or  natural,  as  Sicknefs)  dilabled 
to  make  his  juft  Defence.  There  may  be  Circum- 
ftances  lying  in  his  private  Knowledge,  which 
would  prove  his  Innocency,  of  which  he  can  have 
no  advantage,  becaufe  not  known  to  the  Perfons 
who  ftiall  take  upon  them  his  Defence  ;  and  that 
is  the  reafon  many  civil  Aftions  die  with  the  Per- 
fons againft  whom  they  lay  in  their  Life-times  •, 
and  that  is  the  reafon  why  in  criminal  Matters, 
Perfons  by  ordinary  courfe  of  Law  cannot  be  con- 
vifted  after  their  deaths. 

For  in  all  civil  Aftions  there  is  as  much  reafon 
for  the  Perfon  injured,  to  have  fatisfaclion  out  of 
the  Eftate  of  the  Perfon  who  injur'd  him,  in  the 
hands  of  his  Heir  or  Executor  after  his  death,  as 
there  was  to  have  it  out  of  the  Eftate  of  the  In- 
jurer,  in  his  own  hands  in  his  Life-time :  and  there 
is  as  much  reafon  that  the  Heir  or  Executor  of  a 
Perfon  who  hath  committed  a  Crime,  which  by 
Law  would  have  forfeited  his  Eftate,  if  in  his  Life- 
time he  had  been  attainted  of  the  fame,  fl'iOuld  for- 
feit the  Eftates  they  claim  from  him,  as  if  he  had 
been  attainted  in  his  Life-time,  which  had  pre- 
vented the  faid  Eftates  vefting  in  them.  And  it 
hath  been  fometimes  pradis'd,  where  the  Crimes 
of  the  Perfons  deceas'd  have  been  notorious,  and 
without  any  doubt ;  as  was  the  Cafe  of  feveral  Per- 
fons mention'd  in  the  Aft  of  Pains  and  Penalties: 
which  Aft  had  example  from  many  other  Afts  of 
Parliament  in  other  Reigns,  where  the  Perfons  were 
dead  before  Punifhment  overtook  them. 

And  though  of  late  Years  it  hath  been  pretend- 
ed, that  the  King's  Safety  depends  upon  the  Ipeedy 
Trial  and  Execution  of  a  Perfon  guilty  of  High- 
Treafon  •,  yet  this  was  never  thought  lb  hereto- 
fore, nor  in  truth  in  itfelf  is  fo :  for  it  is  plain,  in 
Reafon  as  well  as  Experience,  that  what  is  faid 
of  Witches,  is  true  of  all  Malefaftors  when  once 
they  are  in  Cuftody,  their  power  of  doing  m.ilchief 
ceaies. 

The  King  is  therefore  no  otherwife  benefited 
by  the  Deftruftion  of  his  Subjefts,  than  that  the 
Example  deters  others  from  committing  the  like 
Crimes  ;  and  there  being  fo  many  to  be  made  ex- 
amples of,  befides  thofe  on  whom  the  Misfortunes 
of  Madnefs  fall,  it  is  inconfiftent  with  Humanity 
to  make  examples  of  them  ;  it  is  inconfiftent  with 
Religion,  as  being  againft  Chriftian  Charity  to  fend 
a  great  Ofi'ender  quick,  as  it  is  rtil'd,  into  another 
World,  when  he  is  not  of  a  Capacity  to  fit  him- 

felf 


206 


Remarks  on  Mr,  BatemanV  Trial 


felf  for  it.  But  whatever  the  Reafon  of  the  Law 
is,  it  is  plain  the  Law  is  fo  •,  and  for  remedying  it 
in  Hi^h-T reafon,  was  the  33d  of  Hoir-j  the  Eighth 
made  ;  whereby  it  is  enafted,  That  if  a  Man  fall 
mad  after  he  hath  committed  High-Treafon,  he 
fhall  notwithftanding  be  try'd  in  his  abfence  •,  and 
if  a  Man  fall  mad  after  he  is  attainted  of  High- 
Treafon,  he  fliall  notwithftanding  be  executed. 
Which  Statute  extending  only  to  High-Treafon, 
the  Law  continu'd,  and  yet  is  as  it  was  at  common 
Law  in  all  other  capital  Matters  ;  and 
*  ;  Cok.  inft.  ^^^^  j.|^^j.  *  Statute  was  call'd  a  cruel 
and  inhumane  Law,  and  therefore  liv'd 
not  long,  for  it  was  afterwards  repeal'd :  fo  that 
the  Law,  as  to  this  matter,  when  this  Man  was  tried 
and  executed,  was  as  it  was  at  common  Law  ;  and 
therefore  if  he  was  o^  mn  fane  Memoiicr,  he  ought 
not  to  have  been  try'd,  much  lefs  executed. 

I  know  it  will  be  objefted,  that  if  this  Matter 
of  mti  fana  Mcmor'ui  fliould  be  permitted  to  put 
off  a  Trial  or  ftay  Execution,  all  Mulefadlors  will 
pretend  to  be  fo  :  But  I  fay  there  is  a  great  diffe- 
rence between  Pretences  and  Realities,  and/rt«fl  and 
non  fana  Memoria  hath  been  often  try'd  in  capital 
Matters,  and  the  Prifoners  have  rcap'd  fo  little  be- 
nefit by  their  Pretences,  it  being  always  difcover'd, 
that  we  rarely  hear  of  it.  In  this  Cafe  the  Prifoner 
might  have  been  try'd  as  well  abfent  asprefent,  ac- 
cording to  that  repeal'd  Statute,  for  any  advantage 
he  did  or  could  reap  by  being  prefent:  and  it  feems 
very  probable  the  Court  thought  liim  diftemper'd  •, 
for  if  he  was  of  fane  memory,  his  Son  ought  not 
to  have  been  permitted  to  make  his  Father's  De- 
fence •,  if  he  was  diftemper'd,  he  ought  not  to 
have  been  try'd,  much  lefs  executed.  And  this  Per- 
fon  being  the  laft  Man,  as  far  as  I  can  remember, 
or  can  find  by  the  printed  Trials,  who  fuiTer'd  for 
the  Plot  of  High-Treafon  firft  fet  on  foot  by  Fitz- 
harris,  and  carry'd  on  againft  Colkdge,  and  the  o- 
ther  Perfons  herein  mention'd  -,  and  the  Drfign 
flopping  here,  I  think  fit  to  end  my  Remarks  on 
the  Proceedings  of  all  Capital  Matters  with  him. 
But  I  think  it  is  fit  for  ine  to  make  fome  Apology 
for  the  thing,  and  for  myfelf,  for  taking  on  me 
to  cenfure  the  Opinions  and  Actions  of  Perfons 


whofe  Charafters  carry'd  Authority  with  them.  I 
confefs  I  never  thought  that  either  the  Great  Seal 
or  a  Garment  added  to  a  Man's  Senfe,  Learning, 
or  Honefty  -,  but  he  remain'd  juft  fuch,  as  to  thofe 
qualities,  after  his  preferment,  as  he  was  before  : 
and  as  to  many  of  the  Perfons  reflefted  on  in  thefe 
Remarks,  the  Cenfure  of  Colonel  Sidney  was  true  ; 
and  for  the  beft  of  them,  it  is  plain  they  not  on- 
ly vary'd  from  one  another  in  their  Opinions,  but 
even  from  themfelves  in  the  Judgment  ot  the  fame 
Cafe,  but  always  tending  to  the  deftrudtion  of  the 
Perfon  try'd  for  his  Life  •,  witnefs  the  Opinion  of 
the  Court  in  the  Challenge  of  Jurors  not  having 
a  Freehold,  and  the  defigning  to  levy  War,  not 
Treafon  within  the  Statute  of  Edw.  III.  and  forty 
other  matters.  And  that  not  only  gives  a  liberty 
to  enquire,  but  naturally  puts  one  upon  the  En- 
quiry which  of  the  two  Opinions  is  right  •,  the'  it 
is  impolfible  for  one  not  to  think  meanly  of  the 
Peribn,  who  in  fo  great  a  Concern  as  a  Man's  Life, 
fhould  be  fo  rafti  as  to  give  his  Opinion  without 
Confideration,  or  fo  unfteady  as  to  give  different 
Opinions  in  the  fame  Cafe  :  for  if  the  Truth  of  a 
Man  who  tells  Hiftory  backward  and  forward,  is 
juftly  fufpedled  in  point  of  Truth,  the  knowledge 
and  finccrity  of  a  Man,  who  gives  different  Opi- 
nions in  the  fame  Cafe,  is  juftly  iufpefted  in  point 
of  Law  ;  which,  together  with  the  iulfome,  but  in- 
jurious Stuff"  vented  for  Crown-Law,  was  the  firft 
Matter  which  put  me  on  confidering  and  writing 
what  I  have  done. 

And  for  my  felf,  if  Ttilly  thought  it  a  Reproach 
to  his  Son  if  he  did  not  abound  with  Philofophy, 
having  heard  Cratippus  for  the  fpace  of  a  whole 
Year,  and  that  at  Athens  ;  furely  one  who  hath  had 
his  Education  at  one  of  the  three  great  Schools  for 
fome  years,  and  afterwards  at  the  Univerfity,  and 
laftly  twenty-five  years  conftant  refidence  in  an  Inn 
cf  Court,  and  twenty  years  attendance  at  V/efimin- 
Jicr-Hall,  and  not  diverted  by  the  ufual  Employs 
of  a  SJiicitor  or  Attorney,  may  be  allow'd  without 
the  imputation  of  Confidence  to  give  his  Cenfure^ 
upon  confideration,  on  the  extempore  Judgments  or 
Opinions  of  Perfons,  tlio'  of  greater  Standing  and 
Charafter  than  himfelf. 


The 
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CXXXVI.  r/'^Tr/^/^  John  Hampden  *£/^;  attheOXii, 
Bailey,  for  High-Treafon,  Decemb.  30, 16%%,  i  Jac.  II. 


jp^^^J?  HIS  Day  being  appointed  for  the 
"'^  '^^'"  Trial  of  Mr.  Hampden,  after  the 
Judges  came  to  the  Court,  and  the 
Court  was  called,  the  Officer  was  com- 
manded to  proceed  to  call  over  the 
Jury  whilll  Mr.  Hampden  was  bringing  down. 

C7-)er.  O-Yes,  you  good  Men  of  the  County  of 
Mid'ilefex,  fummon'd  to  appear  here  this  D.iy,  to 
try  the  Iffue  which  fhnll  be  between  our  Sovereign 
Lord  the  King,  and  the  Prifoner  that  fhall  be  call'd 
to  the  Bar,  anfwer  to  your  Names  as  they  (hall  be 
call'J,  every  one  at  the  firft  Call,  upon  pain  and 
peril  that  fhall  fall  thereon. 

Clerk.    Sir  Hugh  Middleton  of  Tzvittenham,  Bart. 
Sir  Richard  Dunton  of  Thijlleworth,  Knt. 
Sir  John  Berry  of  Stepney,  Knt. 
Sir  Robert  Clark  of  Holborn,  Kt. 
Sir  Thomas  Roe  of  the  Strand,  Knt, 
Sir  John  Friend  of  Hackney,  Knt. 
Sir  Henry  John/on  of  Blackball,  Knt. 
Richard  Morley  of  Chelfea,  Efq; 
John  Shales  of  the  Parifh  of  St.  Martinis  in  the 

Fields,  Efq-, 
Robert  Fojfet  of  Marybone,  Efq; 
fofias  Clark  of  Chifwick,  Efq; 
John  Fofter  of  Kenfir.gton,  Efq; 
Jeffery  Nightingale  of  Cripplegate,  Efq; 
IFdliam  Cleave  of  the  fame,  Efq; 
Charles  Hinton  of  Cuvent-Garden,  Efq; 
John  Slokes  of  Hatton-Garden,  Efq; 
Hrnry  Hawly  of  Brentford,   Efq; 
ThomJS  Cajh  of  Boiv,  Efq; 
Andrew  Lawrence  of  the  Parifli  of  St.  Martin's  in 

the  Fields,  Efq; 
Nehemiah  Arnold  of  TVefiminfter,  Efq; 
^zV^ow  .Vot//^  of  the  fame,  Efq; 
William  Prejjgrav  of  the  ftme,   Efq; 
Nicholas  Barter  of  the  Parifh  of  St.  Martin's  in  the 

Fields,   Efq; 
Humphry  Bradjhaw  of  the  ^^TO}',  Efq; 
Gf/Jc-r/  Herring  of  the  Parifh  of  St.  Martin's  in  the 

FzV/^j,   Efq; 
Walter  Bridall  of  the  fame,   Efq; 
Thomas  Elton  of  Stepney,  Efq; 
Matthew  Bateman  of  tVJnle-ChappeU   Efq; 
Thomas  Curtis  of  the  Parilh  of  St.  Clement  Danes,YJio^, 
Peter  Litgg  of  the  Parifh  of  St.G;7cj  in  the  F/W^^,  Efq; 
7o^«  Meridale  of  St.  Gf/t'j  in  the  FzVWj,  Gent. 
Jajnes  Supple  of  the  Parifh  of  St.  Martin's  in  the 

Fields,  Gent. 
Thomas  IVhitfeld  of  the  fame,  Gent. 
Richard  Cook  of  the  fame,  Gent. 
George  Clisby  of  the  fiime,  Gent. 
John  Hains  of  the  fame. 
John  Lee/on  of  the  fame. 
Richard  Brofnfield  of  Holborn,  Gent. 
Michael  Dod  of  Clerkenwel,  Gent. 

*  Burn.  Hj^.  «»«  T/'otw,  Vcl.  I.  p.  ^45, 


7<JOT«   ivr«  of  the  Parifh  of  St.  Martin's  in  the 

Fields,  Gent. 
Robert  Brook  of  the  fame,  Gent, 
John  Figures  of  Wejlminfter,  Gent. 
Edmund  Aubrey  of  the  Parifh  of  St.  Martin's  in  the 

Fields,  Gent. 
7c/:)H  Cfl««o«  of  the  Parifli  of  St.  G//.-^  in  the  Fields^ 

Gent. 
7oA«  5rtz7):  of  the  fame. 
Thomas  Barnes  of  the  fame, 
Francis  Edmunds  of  the  fame. 
Robert  Longland  of  the  fame. 
Edward  Hamftead  of  the  fame. 
Thomas  Hinton  of  the  fame,  Gent, 
Jofeph  Bliffet  of  IVhite-Chappel,  Gent, 
Zechariah  Grant  of  the  fame. 
Richard  Fitzgerald  of  the  Parifh  of  St.  Manilas  in 

the  F/f/ij-. 
Benja?nin  Boltby  of  St.  G//«  in  the  Fields. 
Richard  Dorr  el  of  the  Savoy,    Gent. 
Anthony  Hall  of  the  fame. 
Stephen  Phillips  of  the  Parifh  of  St.  Martin  in  the 

Fields. 
William  Stephens  of  the  fame. 
7o^«  Davis  of  the  fame. 
Richard  Hutchinfon  of  the  fame. 
Anthony  Nurfe  of  Fulham,  Gent, 
i^o^tfr/  Moo«  of  the  Parifh  of  St.  Clement  Danes, 

Gent. 
Samuel  Peacock  of  Wejlminfler,  Gent. 
Richard  Boife  of  the  fame. 
Samuel  Birch  of  the  fame. 
P^/fr  Reeve  of  the  fame. 
Thomas  Hulchins  of  the  fame,  Gent, 
7o/j«  Hezvlet  of  Weftminfter,  Gent. 
7(5^«  Tow<?rj  of  Covent-Garden,  Gent. 
Richard  Aubrey  of  White-Chappel,  Gent. 
7oZ)«  ^/^f//j  of  Marybone,  Gent. 
William  German  of  St.  Clement  Danes,  Gent. 
Thomas  Harris  of  Holborn,  Gent. 
5i^r.  P^zrr  of  Eaft-Smithfield,  Gent. 
7o/j«  C^jT^'/j  of  the  Parifh  of  St.  Martin  in  the 

Fields,  Gent. 
Samuel  Bijhop  of  St.  Clement  Danes,  Gent. 
William  Wbeatly  of  the  Parifli  of  St.  G/Vi-j  in  the 

Fields,  Gent. 
Chrijiopher  Chambers  of  the  fame. 
Samuel  Brown  of  the  fame. 
Benjamin  Dun  of  the  .S'^'yoy. 
Samuel  Jewel  of  the  fame. 
/7«^^  Hammerjhey  of  the  fame. 
Abraham  Harrifon  of  the  Strand,  Gent. 
Thomas  Nichols  of  Pancras,  Gent. 
William  Dean  of  the  Parifh  of  St.  Martin  in  the 

Fields,  Gent. 
Thomas  Parnel  of  the  fame. 
Matthias  Cooper  of  the  fame,  Gent. 
William  Merchant  of  the  fame,  Gent. 
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Gent, 


Richard  Cmnplon  of  the  {kme,   Gent 
5i;«o«  5«/7i  of  JVoodflreet,  mjimnfter 
Thomas  Green  of  IVeftminfter,  Gent. 

a..^.Set7./-^-/^-tothe^Ban^^^^^^^^^^ 
7.;.«  H.«^^..  hold  up  thy  Hand. ^^_^^  ^^  ^.^^ 

Middle/ex.  nnn^  7urors_  for  our  Sovereign 
I  Lord  the  King,  upon  their  Oaths 
prefent,  that  John  Hampden,  late  of  the  Panih  of 
St.  Giles  in  the  Fields,  in  the  County  of  MtdSefex, 
Gent,  as  a  flilfe  Traitor  againft  the  moft  illuftnous 
and  excellent  Prince,  our  Lord  Charles  the  Second, 
late  King  of  E^'glard,  Scotland,  France,  and  Ire- 
lavd.  Defender  of  the  Faith,  thy  natural  Lord, 
the  Fear  of  God  in  thy  Heart  not  having,  nor  the 
Duty  of  thy  Allegiance  any  ways  weighing  -,  but 
bcinc^  moved  and  fcduced  by  the  Infligation  of  the 
DeviT,  the  cordial  Love,  and  true,  due,  and  na- 
tural 'obedience,  which  a  true  and  faithful  Subjeft 
of  our  faid  late  Lord  the  King,  towards  him  our 
faid  late  Lord  the  King,  of  right  ought  tc.  bear, 
wholly  withdrawing  •,  and  imagining,  pradtifing, 
and  with  thy  whole  fttength  intending  the  Peace 
and  common  Tranquillity  of  this  Kingdom  of  Eng- 
land to  difquiet,  moleft,  and  difturb,  and  War  and 
Rebellion  againft  our  fiid  late  Lord  the  King, 
within  this  his  Kingdom  of  England,  to  ftir  up, 
move,  and  procure  •,  and  the  Government  of  our 
faid  late  Lord  the  King,  of  this  his  Kingdom  of 
England  to  fubvert,  change,  and  alter  ;  and  our 
faid  late  Lord  the  King,  of  the  Title,  Honour, 
and  Royal  Name,  of  the  Imperial  Crown  of  this 
his  Kingdom  of  Englajid  to  depofe  and  deprive: 
And  him  our  faid  late  Lord  the  King,  to  death, 
and  final  deftrudlion  to  bring  and  put ;  the  20th 
day  of  July,  in  the  Year  of  the  Reign  of  our  faid 
late  Lord  the  King,  Charles  the  Second,  of  Eng- 
land, i£c.  the  35th,  and  divers  other  days  and 
times,  as  well  before  as  after,  at  the  Panfti  of  St. 
Giles  mxhtFields,  in  the  County  o( Middle/ex,  falfely, 
maliciouny,devilinily,and  traitorously,  with  divers 
other  fxlfe  Rebels  and  Traitors  unknown,  didft  con- 
fpire,  compafs,  imagine,and  intend  our  faid  late  Lord 
the  King,  then  thy  fupreme  and  natural  Lord,  not 
only  of  his  Royal  State,  Title,  Power,  and  Govern- 
ment of  this  his  Kingdom  of  England,  to  deprive 
and  caft  down,  but  alfo  our  laid  late  Lord  the 
King  to  kill,  and  to  death  to  brmg  and  put,  and 
the  antient  Government  of  this  Kingdom  of  Eng- 
land to  change,  ahcr,  and  wholly  to  fubvert ;  and 
a  miferable  (laughter  amongft  the  Subjefts  of  our 
faid  late  Lord  the  King,  through  his  whole  King- 
dom of  England,  to  caufe  and  procure,  and  Infur- 
reftion  and  Rebellion  againft  our  laid  late  Lord  the 
King,  within  his  Kingdom  of  England  to  procure  : 
And  thefe  thy  wicked,  abominable,  and  devilifti 
Treafons  and  traitorous  Confpiracies,  Compaffings, 
Imaginations,  and  Purpofes  aforeftid,  to  fulfil,  per- 
fect:, and  bring  to  pafs,  thou  the  faid  John  Hamp- 
den, as  a  falfe  Traitor,  then  and  there,  (to  wit) 
the  faid  20th  day  of  Jiily,  in  the  year  of  the  Reign 
of  our  faid  late  Lord  the  King,  35th  aforefaid, 
and  divers  other  days  and  times,  as  well  before  as 
after,  at  che  Parifli  of  St.  Giles  in  the  Fields,  afore- 
faid, in  the  faid  County  of  Middle/ex,  falfely,  un- 
lawfully, wickedly,  devilifhly,  and  traitoroudy, 
with  James  late  Duke  of  Monmouth,  and  divers  o- 
ther  falfe  Traitors  unknown,  did  affemble  your 
felf,   meet  together,   and  confulr,  and  confent  to 


*  sir  George 
Jeft'cries. 


move  and  procure  divers  great  Sums  of  Money, 
and  a  great  number  of  Men  armed,  and  War  and 
Rebellion  againft  our  laid  late  Lord  the  King, 
within  this  Kingdom  of  England,  traitoroufly  to 
levy  and  make,  againft  the  Duty  of  thy  Allegiance, 
and  againft  the  Peace  of  our  fiiid  late  Lord  che 
King,  and  againft  our  Lord  the  King  that  now  is, 
their  Crown  and  Dignity,  and  againft  the  Form  of 
the  Statutes  in  that  cafe  made  and  provided,  ^c. 

Mr.  Hampden.  My  Lord,  I  perceive  that  I  am 
here  indifted  for  a  Fadl,  for  which  I  v/as  indidlerl 
above  two  Years  ago,  and  I  was  convifted  of  it, 
and  did  fuffer  Imprifonment,  in  Execution,  upon 
the  Judgment  that  was  given  againft  me,  and  am 
ftill  under  Execution  for  the  Fine  that  was  fet  up- 
on me  by  way  of  Punifhment  for  that  Faft.  I 
think,  my  Lord,  I  have  as  much  to  fiy  in  point 
of  Law  for  my  fclf,  as  any  Prifoner  that  ever  came 
before  your  Lordfhip  upon  fuch  an  account,  twice 
tried,  twice  convifted,  and  twice  punifhed  for  the 
fame  Faft,  muft  be  very  extraordinary  ;  but,  my 
Lord,  I  do  pafs  by  all  Pleas  whatfoever,  and  cal't 
my  felf  wholly  upon  the  King's  Mercy  -,  that  is  my 
Refolution,  my  Lord. 

*  L.  C.  7.  Then  you  muft  plead 
Guilty  or  not  Guilty.  But  you  fay 
you  have  been  tried  twice  for  the  fame 
Faft  ;  Were  you  ever  tried  for  High-Treafon  be- 
fore .''  The  very  Punifliment  that  you  alledge  to 
be  inflifted  upon  you  for  it,  is  a  plain  Proof  that 
you  were  not  tried  for  High-Treafon,  for  that  is 
not  ufually  punifhed  by  Fine  and  Imprifonment. 

Mr.  Ha7npden.  My  Lord,  I  only  infinuate  that 
the  Faft  is  the  fame. 

L.  C.  y.    You  muft  plead  Guilty  or  not  Guilty. 

Clerk.  Are  you  Guilty  or  not  Guilty  of  the 
High-Treafon,  whereof  you  ftand  indifted,  John 
Hampden  ? 

L.  C.  y.  You  muft  plead  direftly  i  fay  you  are 
Guilty,  or  you  are  not  Guilty. 

Mr.  Hampden.  My  Lord,  I  do  plead  Guilty  to 
the  Indinment. 

Will  your  Lordftiip  be  pleafed  to  hear  me  :  My 
Lord,  I  do  confefs  my  Offence  againft  the  King  is 
very  great,  I  am  very  forrowful  for  it.  My  Lord, 
I  know  the  King  is  the  Fountain  of  Mercy  as  well 
as  Juftice,  an  inexhauftible  Fountain  of  Mercy  -, 
and  if  I  may  be  fo  happy  to  obtain  your  Lord- 
ftiip's  interceffion  to  his  Majefty  on  my  behalf,  I 
doubt  not  but  that  Grace  and  Goodnefs  which  hath 
been  extended  to  others,  may  be  beftowed  up- 
on me. 

L.  C.  y.  Mr.  Hampden,  as  the  King  is  the  Foun- 
tain of  Mercy,  fo  it  comes  freely  from  liim.  I  con- 
fefs, as  the  Circumftances  of  your  Cafe  are,  you 
have  pleaded  the  beft  Plea  to  find  Mercy  ;  but 
how  far  the  pleading  guilty,  when  there  is  full  E- 
vidence  to  prove  you  lb,  may  move  the  King  to 
have  mercy  upon  you,  I  don't  know ;  you  muft 
apply  your  fclf  to  the  King. 

Mr.  Hampden.  I  humbly  beg  your  Lordlhip's 
Interceffion,  I  know  none  can  do  it  better  than  your 
Lordlhip. 

L.  G.  y.    You  muft  record  the  Plea, 

Mr.  Hampden.  My  Lord,  I  humbly  beg  your 
Lordftiip  that  you  would  be  pleafed  to  reprefent 
to  his  Majefty  what  my  paft  Sufferings  have  been, 
and  how  lorrowful  I  am  for  having  oQ^nded  his  Ma- 
jefty, and  that  your  Lordftiip  would  be  pleaied  to 
beg  his  Majefty 's  gracious  pardon  in  my  behall  1 
I  humbly  befeech  your  Lordfliip  to  do  ir,  and  it 
,  fliall 


i6S^.  O.  B.  for  High-Treafon. 

fl-.all  b'  the  endeavour  of  all  my  Life  to  behave 
my  fclf  as  dutiful  and  loyal  a  Subjeft  as  any  the 
King  hath. 

I  c.  y.  The  King  fhall  have  an  account  of 
what  you  fay.  ,  .       t 

Mr.  Hampden.  My  Lord,  there  is  one  thing  I 
would  humbly  beg  the  Liberty  for  •,  there  are 
Words  in  the  Indidtment  concerning  the  Death  of 
the  Kino- :  my  Lord,  what  conftrudTtion  the  Law 
may  put  upon  fuch  an  Adbion,  I  am  ignorant  of ; 
but  for  any  dired:  Intention  of  taking  away  the 
Life  of  the  King,  no  Man  does  abominate  and  ab- 
hor more  than  I  have  done. 

L'  C.  7.  Mr.  Hampden,  it  is  but  a  neceflfary  con- 
flrudlion  that  the  Law  puts  upon  it,  it  is  a  con- 
ftrudlion  confirmed  by  woful  Experience.  "We  fee 
that  Rebellion,  let  the  beginniiig  be  what  it  will, 
never  flops,  unlefs  by  God's  great  Mercy  and  the 
Juftice  of  the  King's  Caufe,  but  it  will  end  in 
the  Death  of  the  King,  it  hath  a  natural  Tenden- 
cy that  way :  but  however,  you  are  underftood 
that  you  had  not  any  thoughts  of  killing  the  King, 
but  only  to  raife  Rebellion  within  the  Kingdom, 
which  muflneceflarily  end  in  the  Death  of  the  King. 

Mr.  Hampden.  My  Lord,  no  Man  doth  abhor 
that  more  than  I  do. 

£.  C.  J.  You  may  afk  Mr.  Hampden  if  he  hath 
any  thing  to  fay  why  Sentence  of  Death  ihould 
not  pafs  upon  him. 

Clerk.  John  Hampden,  hold  up  thy  Hand.  Thou 
llandeft  convifted  of  High-Treafon  by  your  own 
Confeflion,  what  can  you  fay  for  your  felf  why  Sen- 
tence fhould  not  pafs  upon  you? 

Mr.  Hampden.  My  Lord,  I  humbly  caft  my 
felf  upon  the  King's  Mercy.  My  Lord,  I  would 
humbly  move  your  Lordfhip  in  one  thing,  that 
I  may  have  the  Liberty  of  my  Friends  and  Re- 
lations to  come  to  me  in  Prifon  as  they  did  before. 

L.  C.  J.  You  muft  apply  your  felf  to  the  King. 

Mr.  Hampden.  Will  your  Lordfhip  be  pleafed 
to  order  it,  my  Lord  ?  I  had  two  or  three  of  my 
own  Relations  the  King  was  pleafed  to  grant  to 
come  to  me. 

L.  C.  J.  It  is  eafy  for  you,  Mr.  Hampden,  to 
make  ycur  Application  to  the  King,  it  will  be 
better  for  you :  I  direft  it  as  the  better  way  to 
apply  your  felf  to  the  King. 

Mr.  Hampden.  I  only  beg  it,  my  Lord. 

L.  C,  J.  In  the  prefence  of  a  Keeper  I  don't 
know  why  his  Relations  fhould  not  come  to  him  ; 
but  I  think  it  had  been  better  to  apply  your  felf 
to  the   King. 

Mr.  Ha??!pden.  My  Lord,  I  have  two  or  three 
near  Relations  allowed  to  be  without  the  Pre- 
fence of  a  Keeper. 

L.  C.  y.  Mr.  Hampden^  that  we  cannot  do,  that 
was  an  extraordinary  Favour,  and  as  that  came 
from  the  King,  fo  you  muft  apply  your  felf  to 
the  King  again  •,  but  in  the  Prefence  of  a  Keeper, 
we  grant  it ;  we  cannot  grant  it  without  a  Keep- 
er, if  you  will  apply  your  felf  to  the  King  for 
that,  you  may. 

Cryr.  Gentlemen  of  Middlefex,  that  have  been 
fummon'd  upon  the  King's  Service  this  Day,  the 
Court  difcharges   you. 

Then  after  the  Judges  did  withdraw,  the  Clerk 
was  commanded  to    proceed. 
Vol.  IV. 


20p 

Ci  John  Hampden,  hold  up  thy  Hand.  You 
(land  convi(flcd  of  Higli  Treafon  by  your  own 
Confeffion,  what  can  you  fay  for  your  felf,  why 
the  Court  fliould  not  pronounce  Sentence  upon 
you? 

Mr.  Hampden.  I  only  plead  the  Kbg's  Mercy. 
I  rely   upon  no  other  thing. 

Cryr.  O-Yes,  all  manner  of  Perfons  are  com- 
manded to  keep  filcnce  whilft  Judgment  is  giving 
upon  pain  of  Imprifonment. 

Mr.  Recorder  *.  Mr.  Hampden,  you 
have  been  indifted  for  High-Treafon,  j/n'.J.''''"'" 
and  the  Indiftment  hath  been  read  to 
you,  and  wliereupon,  according  as  the  Law  doth 
require,  it  hath  been  demanded  of  you,  that  you 
fhould  plead  to  it,  and  thereupon  you  h^ve  plead- 
ed Guilty  to  this  Indidmcnt,  which  is  recorded  ac- 
cordingly ;  and  therefore  I  need  not  fay  any  thin"- 
for  to  let  you  Icnow  the  hcinoufnefs  of  this  Crime, 
for  I  perceive  you  are  fenfi'ole  enough  of  it  your 
felf,  and  I  do  verily  believe  you  have  taken  a  very 
wife  and  difcreet  Courfe  to  conftfs  the  Truth, 
for  you  were  brought  hither  to  be  tried  for  this 
Crime  in  cafe  you  had  pleaded  not  Guilty  to  this 
Indiftment,  which  now  you  have  prevented  by 
this  your  candid  ConfelTion.  However,  it  is  the 
Duty  of  my  place  to  pronounce  the  Judgment  that 
the  Law  hath  provided  for  fuch  Crimes  as  thefe 
are,  and  that  is  this; 

You  muft  be  had  to  the  place  from  whence  you. 
camey  and  from  thence  you  muft  be  drawn  to  the 
Place  of  Execution,  and  there  you  are  to  be  han£d 
by  the  Neck,  and  whilft  you  are  alive  you  muft  be 
cut  down,  and  your  Entrails  be  taken  out,  and  burnt 
before  you  ;  and  your  Head  muft  be  cut  off,  and  your 
Body  quartered,  and  your  Head  and  your  garters  to 
he  difpofed  of  at  the  King's  pleafure,  and  the  Lord 
have  mercy  upon  your  Soul. 

Mr.  Hampden.  My  Lord,  I  hope  I  fhall  have 
your  Lordfhip's  Interceffion  with  his  Majefty. 

Mr.  Recorder.  I  don't  doubt,  Mr.  Hatnpdett, 
but  you  have  us'd  the  bed  means  to  obtain  fo 
great  a  Favour  •,  and  as  it  is  the  Duty  of  my  place 
to  give  an  account  of  this  to  his  Majefty,  fo  I 
fhall  truly  and  faithfully  reprefent  it  with  the 
advantages  your  Demeanour  this  day  hath  de- 
ferv'd. 

Mr.  Hampden.  My  Lord,  I  humbly  beg  the  Fa- 
vour that  my  Wife  may  come  to  me  without  the 
prefence  of  a  Keeper. 

Mr.  Recorder.  Mr.  Hampden,  'tis  too  late  for  us  to 
give  any  diredlions  in  this  Matter,  becaufe  you  afk'd 
this  while  the  Judges  were  here  •,  but  I  don't  doubt 
upon  your  Application  to  his  Majefty,  but  you 
will  have  all  things  that  you  can  rcafonably  de- 
fire,  if  you  pleafe  to  apply  your  felf  to  him  for 
this  and  what  elfe  you  fliall  be  advifed  may  be  fit- 
ting and  convenient  for  you  to  beg. 

His  abjefl  SubmifTion  did  indeed  procure  him  a 
Pardon  ;  but  the  Shame  of  fuch  a  mean  Behavi- 
our fo  funk  and  difordered  his  Spirits,  that  he  was 
never  quite  right  after  it,  for  about  ten  Years 
after  he  cut  his  own  Throat. 
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CXXXVII-  The  Trial  <?/ Henry  Lord  Delamere*,  for 
High-Treafon,    1689.  i  Jac.  II. 


a.  rfCr 


ard  oi'  England 
and    command    all 


jErjeant  at  Arms,    make  Pro- 
clamation. 

Serj.  at  Arms.  O-Yes,  O- Yes, 
O-Yes.  My  Lord  High  Stew- 
jis  Grace  doth  ftraitly  charge 
manner  of  Perfons  to  keep 
filence,  and  to  give  ear  to  the  King's  Majefty's 
CommifTion  to  his  Grace  my  Lord  High  Steward 
of  Eng'amJ,  upon  pain  of  Imprifonment. 

Then  the  Comniiffion  was  read,  his  Grace,  and 
all  the  Peers  ftandbig  up  bare-headed. 
Then  the  Staff  being  carried  betweeii  Garter  King 
at  Arms,  and  the  Gentleman  Ulher  of  the  Black 
Rod,  was  with  three  Reverences  delivered  vfon  the 
knee  to  his  Grace,  and  by  him  redelivered  to  the 
Gentleman  Ulher  of  the  Black  Rod,  to  hold  during 
the  Service. 

CL  ofCr.  Serjeant  at  Arms,  make  Proclamation. 
Serj.  at  Arms.  O-Yes!  His  Grace  my  Lord  High- 
Steward  of  England  doth  ftraitly  charge  and 
command  all  manner  of  perfons  here  prefent  ex- 
cept Peers,  Privy  Counfellors,  and  the  reverend 
Judges  now  afTiftant,  to  be  uncovered. 
CL  of  Cr.  Make  Proclamation. 
Serj.  at  Arms.  O-Yes !  My  Lord  High  Stew- 
ard of  England  his  Grace  ftraitly  chargeth  and 
commandeth  all  Juftices,  Commiffioners,  and  all 
and  every  other  perfon  and  perfons  to  whom  any 
Writ  or  Precept  has  been  direfted  for  the  cer- 
tifying of  any  Indiftment  or  Record  before  his  Grace 
my  Lord  High  Steward  of  England,  that  they 
do  certify  and  bring  in  the  fame  forthwith,  ac- 
cording to  the  Tenor  of  the  fiime  Wri!:  and 
Precept,  to  them  or  any  of  them  diredled,  upon 
Pain  and  Peril  fhall  fall  thereon. 

T"/'£'K  i'zV  Edward  Lutwyche,  ojie  ofhisMajeJlfs 
Serjeants  at  Law,  and  Chief  Jujlice  o/Chefter, 
delivered  in  his  Writ  and  Return  at  the  Clerks 
Table. 
The  Writ  of  Certiorari  and  the  Return  there- 
of were  read  in  hsec  verba. 

*  L.  H.  Steward.  Call  the  Lieutenant 
LSjXies.     «f  ^he  Tower  to  return  his   Precept, 
and  bring  his  Pnfoner  to  the  Bar. 
Cl.  rf  Cr.  Make  Proclamation. 
Serj.  at  Arms.  Lieutenant  of  the  Tower  of  Lo7i- 
don,  return  thy  Writ  and  Precept  to  thee  diredted, 
too-ether  with   the  Body  of  Henry  Baron  of  Dela- 
mere, thy  Prifoner,  forthwith,  upon  Pain  and  Peril 
fhall  fall  thereon. 

The  Prifoner   was  brought  to   the  Bar  by  the 
Lieutenant  of  the  Tower :  the  Writ  and  Re- 
turn thereof,  together  with  his  Grace's  Pre- 
cept, and  the  Return    thereof  were   read  in 
h^c  verba. 
CJ.  ofCr.  Make  Proclamation. 
Serj.  at  Arms.    Sir  Roger  Harfnet  Knight,  Serjeant 
jit  Arms  to  our  Sovereign  Lord  the  King,  return 
the  Precept  to    thee  direfted,    together  with    the 
Names  of  all  the  Lords  and  Noblemen   of  this 
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Realm  of  £;7g/i7«^,Peers of //.-'wrj  Baron  of  Delamere^ 
by  thee  fummoned,  forthwith,  upon  Pain  and  Peril 
ihall  fall  thereon. 

The  Serjeant   at  Arms   delivered  in  his  Precept 
and  Return  at  the  Clerks  Table. 
L.  H.   Steward.  Read  the  Precept  and  the  Re-j 
turn. 

They  were  read  in  hasc  verba. 
Cl  ofCr.  Make  an  O-Yes. 
Serj.  at  Arms.  O-Yes  I  All  Dukes ,  Earls,  Vif- 
counts,  and  Barons  of  this  Realm  of  England,  Peers 
of  Henry  Baron  of  Delamere,  who,  by  Command- 
ment of  my  Lord  High  Steward  of  England  his 
Grace,  were  fummoned  to  appear  here  this  Day, 
and  are  now  prefent  in  Court,  anfwer  to  your  names, 
upon  Pain  and  Peril  will  fall  thereon. 

The  Peers  fummoned  were  called  over,  and  thofe 
that  appeared,  Jianding   up  uncovered,    an- 
fwer ed  to  their  Names,  each  making  a  Reve- 
rence to  the  Lord  High-Steward. 
Cl  of  Cr.  Laurence  Earl  ofRochejler,  Lord  High 
TJreafurer   of  England. 
L.H.  Treaf  Here. 

C.  of  Cr.  Robert  Earl  o1  Sunderland,  Lord  Prefident 
of  his  Majefty's  Privy  Council. 

Lord  Prefid.   Here. 

Cl.  ofCr.  Henry  Duke  of  Norfolk,  Earl  Marlhal 
of  England. 

D.  cf  Norf.  Here. 

CL  of  Cr.  James  Duke  of  Ormond,  Lord  Steward 
of  his  Majefty's  Houfliold. 
He  did  not  appear. 

Cl.  ofCr.  Charles  Duke  of  Somerfet. 

B.ofSom.  Here. 

Cl  of  Cr.  Cbrijlopher  Duke  of  Albetnarle, 
He  did  net  appear. 

Cl  of  Cr.  Henry  Duke  of  Grafton. 

D.  of  Graft.  Here. 

Cl.  of  O.   Henry  Duke  of  Beaufort,  Lord  Pre- 
fident of  Wales. 

D.  of  Beauf.  Here. 

Cl.  ofCr.  John  Earl    of  Mulgrave,  Lord  Cham- 
berlain of  his  Majefty's  Houlhold. 
E.of  Mulg.  Here. 
Ci.  of  Cr.     Aubery  Earl  of  Oxford. 

E.  of  Oxf  Here. 

Cl  of  Cr.  Charles  Earl  of  Shrewsbury. 

E.ofShrewf  Here. 

Cl  ofCr.  Theophilus  Earl  of  Huntingdon, 

E,  of  Hunt.  Here. 

Cl  ofCr.  Thomas  Earl  of  Pembroke^ 

E.  of  Pemb-  Here. 

Cl  of  Cr.  John  Earl  of  Bridgwater. 

E,  of  Bridg.  Here. 

Cl  of  Cr.  Henry  Earl  of  Peterborow. 

E.  of  Peterb.  Here. 

CL  of  Cr.  Robert  Earl  of  Scarfdale. 

E.  of  Scarfd.  Here. 

Cl  ofCr.  Williafn  Earl  of  Craven, 

E,  of  Craven.  Here. 
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Cl.ofCr.  Richard  Ear),  o?  Biirlingtou. 
He  did  not  appear. 

Cl.  ofCr.  Louis  Earl  oi  Feverjham. 

E.  ofFeverJ/j.  Here, 

Cl.  ofCr.  George  Earl  of  Berkeley. 

E.  of  Berk.  Here. 

Cl.  of  Cr.  Daniel  Earl  of  Nottingham. 

E.  of  Netting.   Here. 

Cl.  of  O:  Thomas  Earl  of  Plymouth. 

E.  of  P Urn.  Here. 

Cl.  of  Cr.  Thomas  Vifcount  Falconherg. 

L.  Falconherg.  Here. 

Cl.ofCr.  Francis  Vifcount  Newport,  Treafurerof 
his  Majefty's  Houfliold. 

L.  Newport.  Here. 

C/.  ofCr.  Robert  Lord  Ferrers. 

L.  Ferrers.  Here, 

C/.  o/C^.  Fere  EJfex  Lord  Cromwell. 

L.  Cromwell.  Here. 

C/.  o/C'".  JVd'iam  Lord  Afo^'war^  Comptroller  of 
his  Majefty's  Houfhold. 

L.  Maynard.     Here. 

Cl.ofCr.  George  Lord  Dartfnouth,  Mafter  Gene- 
ral of  his  Majefty's  Ordnance. 

L.  Dartmouth.     Here. 

C^.  0/  O:  Sidney  Lord  Godolphin, 

L.  Godolphin.  Here- 

C'.  0/  C''.  7^-^"  '-^^^'^  Churchill. 

L.  Churchill.  Here. 
Tl&c'w  /^j/j  Gmc^  ;^(?  Z,or/f  //i^^  Steward  adS.reffed 
himfelf  to  the  Lord  Delamere   the  Pr  if  oner 
at  the  Bar  in  this  manner. 

L.  H.  Steward.  My  Lord  Delamere,  the  King 
being  acquainted  that  you  ftandaccufed  of  High- 
Treafon,  not  by  common  Report  or  Hearfay, 
but  by  a  Bill  of  Indiftment  found  againft  you 
by  Gentlemen  of  great  Quality,  and  known  In- 
tegrity within  the  County  Palatine  of  Chejier,  the 
place  of  your  Refidencej  has  thought  it  neceflary 
in  Tendernefs  to  you,  as  well  as  Juftice  to  him- 
felf, to  order  you  a  fpeedy  Trial, 

My  Lord,  if  you  know  your  felf  innocent,  in  the 
name  of  God  do  not  defpond,  for  you  may  be 
affured  of  a  fair  and  patient  hearing,  and  in  your 
proper  time  a  free  Liberty  to  make  your  full  De- 
fence :  and  I  am  fure  you  cannot  but  be  well  con- 
vinced, that  my  Noble  Lords  that  are  here  your 
Peers  to  try  you,  will  be  as  defirous  and  ready  to 
acquit  you,  if  you  appear  to  be  innocent,  as  they 
will  to  convidt  you  if  you   be  guilty. 

But,  my  Lord,  if  you  are  confcious  to  your 
felf  that  you  are  guilty  of  this  heinous  Crime,  give 
Glory  to  God,  make  amends  to  his  Vicegerent 
the  King  by  a  plain  and  full  difcovery  of  your  Guilt, 
and  do  not  by  an  obftinate  perfifting  in  tlie  Denial 
of  it,  provoke  the  juft  Indignation  of  your  Prince, 
who  has  made  it  appear  to  the  World,  that  his 
Inclinations  are  rather  to  fhew  Mercy  than  in- 
flidl  Punifhments.  My  Lord,  attend  with  patience, 
and  hear  the  Bill  of  Indiftment  that  hath  been  found 
againft  you  read.  Read  the  Bill  of  Indiftm.ent  to 
my  Lord. 

Cl.  ofCr.  He>.ry  Baron  of  Delamere,  hold  up  thy 
Hand. 

L.  Delamere.  My  Lord,  I  humbly  beg  yoUr 
Grace  would  pleafe  to  anfwer  me  one  Queftion, 
"Whether  a  Peer  of  Efiglandhe  obliged  by  theLav\'3 
of  this  Land  to  hold  up  his  Hand  at  the  Bar,  as 
a  Commoner  mull  do ;  and  I  afk  your  Grace  this 
queftion  the  rather,  becaufe  in  my  Lord  Stafford's 
Cafe  it  was  allowed  to  be  the  Privilege  of  the  Peers 
not  to  hold  up  their  Hands. 
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L.  H.  Steward.  My  Lords,  this  being  a  matter 
of  the  Privilege  of  the  Peerage,  it  is  not  fit  for 
me  to  determine  it  one  way  or  the  other;  but  I 
think  I  may  acquaint  your  Lofdfhips,  that  in 
point  of  Law,  if  you  are  fatisficd  this  is  the  Perfon 
indifted,  the  holding,  or  not  hokiing  up  of  the 
Hand  is  but  a  Formality,  which  does  not  fienify 
much  either  way.  "^ 

L.  Delamere.  I  humbly  pray  your  Grace'  s  di- 
reftion  in  one  thing  farther,  wlicther  I  muft  addrefs 
my  felf  to  your  Grace  when  I  would  fpeak,  or  to 
your  Grace  with  the  reft  of  thefc  noble  Lords  my 
Peers. 

L.  H.  Steward.  You  muft  diredl  what  you  have 
to  fay  tome,  my  Lord. 

L,  Delamere.  I  beg  your  Grace  would  pleafe  to 
fatisfy  me,  whetlier  your  Grace  be  one  of  my 
Judges  in  concurrence  with  the  reft  of  the  Lords  >. 

L.H.  Steward.  No,  my  Lord,  I  am  Judge  of 
the  Court,  but  I  am  none  of  your  Triers.    Go  on, 

Cl.  of  Cr.\fXEnr^  Baron  ofDelamere,x\\ov^^^nd^^ 
jL  X.  indifted  in  the  County   Palatine  of 
Chefler  by  the   Name  of  Henry  Baron  of  Delamere 
of  Mere  in    the  faid   County  of  Chefler,  for  thac 
thou  as  a  falfe  Traitor  againft  the  moft  illuftrious 
and  moft  excellent  Prince  James  the  Second,  by 
the  Grace  of   God  of   England,  Scotland,  France . 
and   Ireland,  King,  thy  natural  Lord,  not  having 
the  Fear  of  God  in  thy  Heart,  nor  weighing  the 
Duty  of  thy   Allegiance,  but  being  moved  and  fe- 
duced  by  the  Inftigation  of  the  Devil,  the  cordial 
Love,  and  true,  due,  and  natural  Obedience  which 
a  true  and  faithful  Subjed  of  our  laid  late  Lord  the 
King,  towards  him  our  faid  Lord  the  King,  (hould 
and  of  right  ought  to  bear, wholly  withdrawing;  and 
contriving,   pradlifing,  and  with  all  thy  might  in- 
tending  the  Peace    and  common  Tranquillity    of 
this  Kingdom  of  England  to  difquiet,  moleft,  and 
difturb  ;    and  War  and  Rebellion  againft  our  faid 
Lord  the   King,  within  this  Kingdom  of  Etigland„ 
to  ftir   up,    move,  and  procure,  and  the  Govern- 
ment of  our  laid  Lord  the  King  of  this  Kinadoni 
of  England  to  fubvert,  change  and  alter,   and  our 
faid   Lord  the  King  from   the  Title,  Honour,  and 
Kingly  Name  of  the  Imperial  Crown  of  his  King- 
dom of  England  to  depofe  and  deprive,  and  our 
faid  Lord  the  King  to  Death  and  final   Deftruiflion 
to  bring  and  put ;  the  fourteenth  day  of  April  in 
thefirft  Year  of  the  Reign  of  our  laid  Lordjames 
the  Second  now  King  of  England,  &c.    and  divers 
other  Days  and  Times  as  well   before  as  after,  at 
Mere_  in    the  County  of  Chefler  aforefaid,  filfely, 
malicioufly,  devil ifhly,  and  traitoroufly,  with  divers 
other  falfe  Traitors  and  Rebels,  to  the  Jurors  un- 
known, didft  confpire,  compafs,  imagine,  and  in- 
tend our   faid  Lord    the  King,  thy  fupreme,  true 
and   natural  Lord,  not  only  from  the  Kingly  State, 
Title,    Power,  and  Government  of  his  Kingdom 
ot  England  to  deprive  and  caft  down,  but  alio  the 
lame   our  Lord  the  King  to  kill,  and  to  death  to 
bring  and  put,  and   the  antient    Government    of 
this  Kingdom   of  England   to   change,   alter,  and 
wholly  to  fubvert,  and  a  miferable  Slaughter  among 
the  Subjeds  of  our  faid  Lord  the  King  throughout 
his  whole  Kingdom  of  England  to  caule  andprocu.  e, 
and  Infurreftion  and  Rebellion  againft  our  faid  Lord 
the  King  within  this  Kingdom  of  England  to  pro- 
cure and  aflift  ;  and   the    fime  thy  moft  wicked, 
moft  impious,  and  devilifti  Trcafons  and  traitorous 
Compaffings,  Imaginations  and  Purpofes  aforefaid 
to  fulfil  and  bring  to    effed,  thou  the  laid  Hcnr^ 
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B.iron    of  Ddatnere,  as    a  falfe  Traitor,  then   and 
there,  to  wit,  the  faid   fourteenth  day  of  April  in 
the  firil:  Year  abovefaid,    and  divers  other  days  and 
times  as  well  before  as  after,  at  Mere  aforefaid,  in 
the  County  aforeflxid,  falfely,  unlawfully,  wickedly, 
and  traitoroufly   with  Charles  Gerrard,  Efq;   and 
other  falfe  Traitors  to  the  Jurors  unknown,  didft 
aflemblc  tliy   felf,   gather   together,    confult  and 
agree    to  raife    and  procure  divers  great  Sums  of 
Money,   and  a  great  number  of  armed  Men,  War 
and  Rebellion  within  this  Kingdom  of  England  to 
levy    and    make,    and    the  City  of  Chejler  in  the 
County  of  the  fame  City,  as  alfo  tlie  Caftle  of  our 
laid  Lord  the  King  of  Chefter,  at  Chefttr    in   the 
County  of  Cbeller  aforefaid,  and  all  the  Magazines 
in  the  fame  Caftle  then  being,  to  enter,  take,  feize, 
and  furprize,   and  into  thy  Pofteffion  and  Power  to 
obtain  :  And  that  thou  the  faid  Henry  Baron  of  De- 
l.imere  afterv/ards,  to  wit,   the  2yth  day  of  May, 
in    the   firft   Year  abovefaid,    fi\lfely,  unlawfully, 
wickedly,    and  traitoroufly    didft  take   a  Journey 
from   the  City    of  London  unto  Mere  aforefaid,  in 
the  County  of  Chefler  aforefaid,   thy  traitorous  Pur- 
pofes  aforefaid  to  fulfil  and  perleft :  And  that  thou 
the  Hiid  Henry  Baron  of  Delamere,  afterwards,  to 
wit,    the  fourth  day  of  June,   in   the  firft    Year 
aboveiaid,    at    Mere  aforefaid,  in  the  County   of 
Chejler  aforefaid,  in  further  Profecution  of  thy  un- 
lawful, moft  wicked  and  traitorous  Purpofes  afore- 
faid,  divers  Liege  People  and  Subjects  of  our  faid 
Lord  the  King,  to  the  Jurors  unknown,  with  thee 
the  faid  Henry  Baron  of  Delamere,  and  the  aforefaid 
other  falie  Traitors  to  the  Jurors  unknown,    falfely, 
unlawfully,  and  traitoroufly,  in  the  War  and  Re- 
bellion aforefaid,    and  in  thy  traitorous  purpofes 
aforefaid,  to  join  and  adhere  didft  excite,  animate, 
and  perfuade,  againft  the  Duty  of  thy  Allegiance, 
againft     the    Peace    of  our  faid    Lord  the  King 
that  now  is,  his  Crown   and   Dignity,  and  againft 
the    Form    of  the  Statute  in  that  cafe  made   and 
provided.     How  fay'ft   thou  Henry  Baron  of  De- 
lamere,   art    thou    Guiky    of  this  High-Treafon 
whereof  thou  ftandeft  indifted,  and  haft  been  now 
arraign'd,  or  not  Guilty  ? 

L.  Delamere.  My  Lord,  I  humbly  beg  the  In- 
di<5i:ment  may  be  read  again. 

L.  H.  Slezi^'ard,  Let  it  be  read  again. 

[JVhich  was  done. 
L.  Delajnere.  May  it  pleafe  your  Grace,  I  hum- 
bly beg  the  flivour  to  be  heard  a  few  "Words  before 
I  plead  to  this  Indiftment. 

L.  H.  Stezvard.  My  Lord  Delatnere,  I  am  very 
unwilling  to  give  your  Lordfhip  any  Interruption, 
but  according  to  the  Methods  of  Law,  which  muft 
be  obferved  in  your  Cafe,  as  well  as  all  otliers,  you 
muft  plead  to  the  Indidment  before  you  be  heard 
to  any  thing  elfe, 

L.  Delamere.  May  it  pleafe  your  Grace,  I  have 
fomething  to  offer  to  your  Grace's  and  their  Lord- 
fhips  Confideration  which  is  a  matter  of  Law. 

L.  H.  Steward.  I  know  not  what  matter  of  Law 
you  have  to  offer :  If  you  have  a  mind  to  demur 
to  the  Indidtment,  you  may. 

L.  Delamere.  Will  your  Grace  pleafe  to  hear 
what  I  have  to  fay?  Andthen  Ifhall  fubmit  it  to 
your  Grace's  Judgment. 

L.  H.  Steward.  I  would  hear  what  you  have  to 
fay,  my  Lord,  with  all  my  heart,  if  I  could:  But 
I  muft  then  pafs  by  all  the  Forms  and  ufuaj  Me- 
thods of  proceeding,  and  that  without  any  advan- 
tage to  you  too,  and  that  I  fuppofe  yourLordfliip 
will  not  defire  of  me.  Aflv  my  Lord,  whether  he 
be  guilty,  or  not  guilty.? 


CI.  of  Cr.  How  fayft  thou,  Henry  Baron  of  De- 
lamere, art  thou  guilty  of  this  High-Treafon  where- 
ofthou  haft  been  indided,  or  not  guilty  ? 

h..  Delamere.  I  bcfeech  yovir  Grace  to  hear  me 
what  I  have  to  luy  ;  I  fhall  not  detain  your 
Grace  very  long,  but  I  beg  your  Grace  to  hear  me. 

L.  H.  Stezc-ard.  My  Lord  Delamere.,  I  muft  keep 
you  to  the  known  Rules  and  Methods  of  Law: 
This  is  not  your  time  to  fpeak,  but  to  plead  -,  in  your 
proper  time  you  ftiall  be  fully  heard  v/hatfoever  you 
have  to  fay. 

L.  Delamere.  If  your  Grace  pleafe,  I  have  fome- 
thing to  f  ly  which  concerns  all  the  Peers  of  Eng- 
land in  point  of  Right. 

L.  H.  Slezvard.  My  Lord,  you  muft  either  plead, 
or  demur  to  this  Indictment,  that  is  the  ufual  Pra- 
ftice  before  any  thing  elfe  can  be  done. 

L.  Delamere.  My  Lord,  I  have  a  Plea  to  offer 
to  your  Grace  and  my  Lords  ;  and  it  is  with  refe- 
rence to  the  Privilege  and  Right  of  the  Peers  of 
England. 

L.  H.  Steward.  If  you  have  any  Plea  to  offer,  it 
muft  be  received,  my  Lord. 

L.  Delafnere,  My  Lord,  amidft  the  Hardfliips  1 
have  laid  under  by  my  frequent  Imprifonments  and 
clofe  Confinement 

L.  H.  Steward.  My  Lord  Delamere,  you  muft 
keep  up  to  the  Legal  Method  of  Proceedings :  In 
Cafes  of  this  nature  I  would,  as  far  as  is  poflible  for 
me  to  do,  indulge  a  Perfon  of  your  Quality,  and 
in  your  Condition  ;  but  withal  I  muft  do  right  to 
the  Court,  and  not  permit  any  Breach  to  be  made 
upon  tlie  legal  Courfe  of  Proceedings.  You  muft 
plead,  or  demur  to  the  Indidlment,  before  you  are 
heard  to  fay  any  thing, 

L,  Delamere.  Will  your  Grace  be  pleafed  to  hear 
me  tell  you  my  Reafons  why  I  offer  you  a  Plea 
of  this  nature  to  the  Indiftment. 

L.  H.  Steward.  My  Lord,  if  you  have  any  Plea, 
put  it  in, 

L.  Delamere.  Will  your  Grace  be  pleas'd  to  ac- 
cept it  as  I  have  done  it  ?  It  may  be  it  is  not  fo  for- 
mal, becaufe  I  have  had  no  Counfel  allowed  me  to 
perufe  and  fign  it.  But  as  it  is,  I  here  offer  it  to 
your  Grace's  Confideration, 

L.  H.  Steward.  Ay,  put  it  in. 

[Then  it  was  delivered  to  the  Clerk, 
L.  H.  Steward.  Read  it. 

CI.  of  Cr.  'The  humble  Plea  of  Henry  Lord  Dela- 
mere, to  the  Indi£tjnent  of  High-Treafon  againft 
him,  now  to  he  tried  by  the  Lord  High  Steward  and 
Peers  here  affetnbled. 

TH  E  faid  Lord  Delamere,  faving  to  himfelf  all 
benefit  of  Advantage  of  any  further  or 
other  matter  of  Exception  to  the  Generality,  Incer- 
tainty  or  Infufficience  of  the  faid  Indidtment,  and  all 
matters  and  things  which  do  or  may  concern  the 
fame,  for  Plea  hereunto  faith. 

That  he  was  by  His  Majefty's  Writ  fummoned 
to  this  prefent  Parliament,  which  began  the  Nine- 
teenth Day  of  May  laft,  and  attended  his  Duty 
there  as  a  Peer  of  this  Realm. 

That  for  High-Treafon  fuppofed  to  be  committed 
by  him,  during  the  Sitting  of  the  fame  Parliament, 
he  was  the  Twenty-fixth  Day  of  July  laft,  com- 
mitted, by  Warrant  of  the  Earl  oi  Sunderland,  one 
of  his  Majefty's  Principal  Secretaries  of  State,  to 
the  Tower  of  London. 

That  the  Peers  in  Parliament  afl"cmbled,  taking 
notice  by  his  Petition  of  the  Ninth  of  November 
laft,  of  his  being  abient  from  his  Attendance  in  Par- 
liament, fcnt  a  Meffage  to  his  Majefty  to  know  the 
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Reafon  why  he  the  faid  Henr-^  Lord  Ddamere,  a 
Peer  of  that  Hoiife,  was  abfent  from  his  Attendance 

there.  ,    t      j 

Upon  the  Tenth  Day  o^  November  lalt,  the  Lord 
Treafurer  reported  his  Majefty's  Anfwer  to  the  faid 
Meflage,  viz.  That  the  faid  Lord  Delamere  was  ab- 
fent from  his  Attendance  in  Parliament,  becaufe  he 
fbood  committed  for  High-Treafon,  for  levying 
War  againft  the  King  this  laft  Summer,  teftified 
upon  Oath,  and  that  his  Majefty  had  given  Direfti- 
ohs  that  he  fhould  be  proceeded  againft  with  all 
fpeed  according  to  Law. 

The  Houfe  of  Peers  not  being  fatisfied  with  this 
Anfwer,  the  Debate  thereof  was  adjourn'd  till  the 
Monday  Morning  following. 

On  which  Day  the  Lords  refuming  the  Debate 
concerning  the  Lord  Ddamere  and  the  King's  Mef- 
fao-e  ;  after  fome  Debate,  the  Lord  Chancellor,  by 
his  Majefty's  Command,  gave  the  Houfe  an  Ac- 
count what  Proceedings  had  been  againft  the  Lord 
Delamere  fince  his  Majefty's  Anfwer  to  their  Addrefs 
concerning  his  abfence  from  the  Houfe ;  which  was 
to  this  Eiteft  : 

That  the  King  had  given  Order  for  a  fpeedy  Pro- 
fecution  of  him :  That  the  Treafon  whereof  he  was 
accufed  was  committed  in  Che/hire ;  and  that  being 
a  County  Palatine,  the  Profecution  ought  to  be 
there,  and  not  in  the  King's-Bench  ;  as  it  might  be 
if  the  Treafon  had  been  committed  in  another  Coun- 
ty: and  that  therefore  his  Majefty  had  given  Order 
for  a  Commiffion  of  0)rr  and  l'er77iiner  into  Cbefloire., 
]n  order  to  the  finding  of  an  Indiftment  againft  him 
for  the  faid  Treafon.  And  that  accordingly  a  Com- 
miffion of  Oxer  and  'terminer  was  already  fealed  ; 
and  if  the  Indidment  be  not  found  before  the  End 
of  the  Term,  the  faid  Lord  Delamereh  Prayer  being 
entred  in  the  King's-Bench,  he  fliould  be  bailed. 

All  which  Proceedings  do  more  fully  appear  in 
the  Journals  of  the  faid  Houfe  of  Peers ;  to  which 
the  faid  Henry  Lord  Delamere  doth  refer  himfelf. 

Afterwards,  that  is  to  fay,  upon  the 
Day  of  the  faid  Parliament  was  proro- 

gued by  his  Majefty  unto  the  Tenth  Day  of  Fe- 
hruary  next,  as  by  tlie  faid  Journals  it  doth  appear. 
Upon  all  which  Matters  the  faid  Henry  Lord  De- 
lamere doth  humbly  tender  this  his  Plea  to  the  Jurif- 
diftion  of  your  Lordfhips  in  this  Caufe,  and  doth 
humbly  conceive  your  Lordlhips  ought  not  to  pro- 
ceed in  the  Trial  of  him  upon  the  Indiftment  of 
High-Treafon  now  before  you :  And  that  for  thefe 
following  Reafons. 

Firfi,  Inafmuch  as  it  appears  by  the  faid  Petition 
of  the  faid  He^iry  Lord  Delamere,  and  the  feveral 
Orders  of  the  Lords,  and  the  King's  Anfwers  to  the 
Meflage  of  the  Lords  thereupon.  That  the  faid 
Houfe  are  already  polfefied  of  his  faid  Caufe,  which 
is  the  fame  fuppofed  Treafon  for  which  he  was  at 
firft  committed,  and  which  is  the  fame  Treafon  for 
which  he  nowftands  indifted  before  your  Lordfhips. 
And  for  this  Reafon,  your  Lordfhips,  as  he  hum- 
bly conceives,  by  the  Law  and  Cuftom  of  Parlia- 
ment, which  is  part  of  the  Law  and  Cuftom  of  the 
Land,  ought  not  to  proceed  againft  him  upon  the 
faid  Indictment ;  but  his  faid  Caufe  ought  wholly  to 
be  determined  and  adjudged  in  the  faid  Houfe  of 
Peers,  and  not  cll'ewhere,  as  in  like  Cafes  has  been 
formerly  done. 

Secondly,  Whereas  it  is  the  Right  and  Privilege  of 
the  Peerage  of  this  Realm,  That  no  Peer  thereof 
ought  to  be  tried  or  proceeded  againft  for  High- 
Treafon  during  the  Continuance  of  the  Parliament, 
except  in  the  faid  Houfe  of  Peers,  and  before  the 
whole  Body  of  the  Peers  there :    And,  whereas  the 


aforefaid  Parliament  is  now  continuing  by  Proroga- 
tion, until  the  Tenth  D.iy  of  February  next  above- 
faid,  the  fiid  Henry  Lord  De'amere  humbly  con- 
ceives that  by  die  Law  and  Cuftoin  of  Parliament 
hitherto  ufed,  which  is  part  of  the  Law  and  Cuftom 
of  the  Realm,  he  ought  not,  nor  can  be  tried  before 
your  Lordftiips  for  the  faid  Treafons,  becaufe  the 
faid  Parliament  is  ftill  continuing,  and  not  diflblved. 

And  laftly,  The  faid  Henry  Lord  Delam;re  doth 
further  fay.  That  he  is  the  fame  Henry  Lord  Dela- 
mere mentioned  in  the  Commitment,  Petitions, 
Meflages,  Anfwers  and  Indiftment  now  read  unto 
him,  and  the  f\id  Treafon  for  which  he  was  com- 
mitted, is  the  fame  Treafon  mentioned  in  the  Com- 
mitment, Petition,  Meflages,  Anfwers,  andlndift- 
ment,  as  aforefaid. 

To  which  faid  Indidlment  he  humbly  conceives 
he  is  not  bound  by  Law  to  make  any  further  or  o- 
ther  Anfwer. 

L.  Delamere.  May  it  pleafe  your  Grace,  and  you 
my  Noble  Lords,  I  do  not  oifer  this  Plea  out  of 
any  Diffidence  or  Diftruft  in  my  Caufe,  nor  out  of 
any  Diflike  I  have  to  any  of  your  Lordftiips  that  are 
here  fummoned  to  be  my  Triers  ;  I  cannot  hope 
to  ftand  before  any  more  juft  and  noble,  nor  can  I 
wifti  to  ftand  before  any  others :  but  your  Grace, 
and  my  Lords  will  pardon  me  if  I  infift  upon  it, 
becaufe  I  apprehend  it  a  Right  and  Privilege  due  to 
all  the  Peerage  oi England ;  which,  as  it  is  againft  the 
Duty  of  every  Peer  to  betray  or  forego,  fo  it  is  not  in 
the  power  of  any  one,  or  more,  to  wave  it,or  give 
it  up  without  the  Confent  of  the  whole  Body  of  the 
Peers,  every  one  of  them  being  equally  interefted. 

This,  my  Lord,  I  humbly  demand  as  my  Right 
and  Privilege  as  a  Peer  of  England,  and  fubmit  to 
the  Direftion  of  your  Grace  and  my  Noble  Lords. 

L.  H.  Steward.  What  fay  you  to  it,  Mr.  Ji- 
torney  ? 

Mr.  Attorney  *.  May  it  pleafe  your 
Grace,  This  Plea  that  is  here  off"ered  *^^",f'' 
by  this  Noble  Lord,  is  a  Plea  to  the 
Jurifdiftion ;  but,  with  fubmiffion,  it  needs  very- 
little  Anfwer,  for  it  has  very  little  in  it :  The  Force 
of  the  Plea  is.  That  he  ought  to  be  tried  by  the 
whole  Body  of  the  Houfe  of  Peers  in  Parliament, 
becaufe  the  Parliament  is  ftill  continui.r!g,  being  un- 
der a  Prorogation,  and  not  diflblved ;  and  becaufe 
there  was  fome  agitation  of  the  Matter  concerning 
this  Profecution,  upon  his  Petition,  in  the  Houfe 
of  Lords ;  and  therefore  it  concludes.  That  he  ought 
not  to  be  tried  by  your  Grace  and  thefe  Noble  Lords 
upon  this  Commiffion,  but  by  all  the  Lords  in  Par- 
liament. With  fubmiffion,  my  Lord,  this  is  con- 
trary to  all  the  antient  Precedents,  and  againft  the 
known  Rules  of  Law  ;  for  the  Law  is,  if  the  King 
pleafes  to  try  a  Peer  in  Parliament,  then  the  Re- 
cord may  be  brought  into  the  Houfe,  and  there 
they  proceed  as  in  other  Cafes,  and  all  the  Peers  are 
Judges.  Thus  it  is  in  the  time  of  a  Seffion  of  Par- 
liament ;  but  if  the  Parliament  be  prorogued, 
there  are  many  Inftances  (and  indeed  none  to  the 
contrary)  that  after  a  Prorogation,  the  Proceed- 
ings are  before  the  High  Steward  by  Commiffion. 
And  as  to  the  other  Pare  of  the  Cale,  I  have  this  to 
fiy  to  it,  that  there  is  nothing  at  all  depending  in 
the  Houfe  of  Lords  that  can  ouft  this  Court  of  ths 
Jurifdiftion  ;  for  there  was  not  fo  much  as  any  In- 
didlment  return'd  there,  no,  nor  fo  much  as  found 
during  the  Seffion  of  Parliament,  All  the  Agita- 
tion was  only  upon  my  Lord's  Petition,  and  the 
King's  Anfwer  ;  that  he  intended  as  fpeedy  a  Pro- 
fecution as  could  be  :  Befides,  my  Lord,  your 
Grace  fees  it  is  a  Plea  in  Paper  and  in  Engl'Jk,  with- 
out 
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out  any  Counfel's  Hand,  and  therefore  I  hope  your 
Grace  docs  not  cxpeft  that  I  ihould  formally  demur 
to  a  Plea  in  this  Form,  and  that  contains  no  more 
of  Subdance  in  it.  But  I  muft  defue  your  Grace  to 
over-rule  it,  and  that  the  Prifoner  may  plead  in 
chief. 

L.  Delamere.  My  Lord,  I  humbly  pray  that  I 
may  have  Counfel  afTign'd  me,  to  put  my  Plea  into 
Form,  and  to  argue  the  matter  of  it. 

L.H. Steward.  My  Lord  Delamere,  I  am  fure 
I  ought,  and  ever  fnall  be  as  tender  of  the  Pri- 
vileges of  the  Peers  of  England,  as  any  other 
Perlbn  whatfoever  :  For  I  am  concerned,  as 
well  in  Intereft  as  Inclination  lb  to  be,  having  the 
Honour  to  be  one  myfelf:  But  I  know  your 
Lordlhip  will  not  think  the  Privilege  of  the 
Peers  is  concern'd  in  this  matter ;  nor  will  your 
Lordlhip,  I  dare  fay,  infill;  upon  matters  that  are 
purely  dilatory,  if  your  Lordlhip  be  fatisfied  that 
they  are  fo  :  And  therefore  give  m.e  leave,  my 
Lord,  to  mind  you  of  a  few  things,  whereby  your 
Lordlhip  will  eafily  fee,  that  the  chief  things  on 
which  you  infift,  are  grounded  upon  Miftakes. 
Firft,  you  fay,  the  Houfe  of  Peers  was  polTefs'd  of 
the  Caufe  -,  which  could  not  be,  and  I  will  tell  you 
why  ;  becaufe  there  was  no  Indidfment  ever  re- 
moved thither,  or  lodg'd  there  :  which  plainly 
proves  that  the  Lords  were  never  poflTefs'd  of  the 
Caufe.  Nor  indeed  was  the  Bill  found,  upon  which 
you  are  now  arraigned,  till  after  the  Prorogation  of 
the  Parliament.  So  that  they  could  never  come  to 
be  poflefs'd  of  this  matter.  Thefe  are  Miftakes  in 
point  of  Fad,  and  your  Lordlhip  cannot  but  well 
know  them  to  be  fo. 

And  there  is  as  great  a  Miftake  in  the  Law,  that 
during  the  continuance  of  a  Parliament  ftho'  it 
were  prorogued,  yet  if  not  difiblved)  a  Peer  can- 
not be  tried  but  by  the  Houfe  of  Lords.  This  cer- 
tainly is  a  very  ftrange  Dodlrine,  and  is  not  only  a- 
gainft  the  reafon  and  methods  of  Law,  but  contrary 
even  to  your  L.ordlhip's  own  Experience  :  For  your 
Lordfliip  cannot  but  very  well  remember,  that  du- 
ring the  continnance  of  the  Parliament,  after  a  Pro- 
^  rogation,     the    Lord    CornwalHs  *  was 

""*  ^^'  tried  before  the  High  Steward,  and 
fuch  a  number  of  Peers  as  were  then  fummoned, 
upon  fuch  a  Commiflion  as  I  now  fit  here  by.  But 
indeed  during  the  Sitting  of  the  Parliament,  then 
all  the  Peers  are  both  Triers  and  Judges,  as  was  in 
the  Cafes  of  my  Lord  Stafford  *,  and 
*  Trial  loi.  j^y  Lqj.|J  Qf  Pembroke  f  ;  they  Ijeing 
a  Court  of  Judicature,  then  acflually 
fitting  :  and  therefore  this  Plea  is  grounded  as  upon 
miftake  in  Fadl,  fo  upon  a  miftake  in  point  of  Law. 
So  that  though,  as  I  faid  at  firft,  it  is  both  my  Du- 
ty and  Intereft  to  preferve  the  Privileges  of  the 
Peers,  yet  I  muft  take  care  that  no  Injury  be  done 
to  the  Law,  and  truly  I  take  this  Plea  to  be  altoge- 
ther dilatory,  and  I  fuppofe  your  Lordfliip  is  fatif- 
fied  of  it,  and  will  not  infift  upon  it. 

Ya.  Delamere.  If  your  Grace  pleafe,  it  was  alledg'd 
and  agreed  in  the  Cafe  of  my  Lord  of  Brijlol,  that 
the  Caufe  of  a  Peer  in  time  of  Parliament  properly 
bclong'd  only  to  the  Houfe  of  Lords  -,  and  that 
which  poflefs'd  the  Houfe  of  Lords  of  his  Cafe, 
was,  as  1  apprehend,  no  more  than  is  in  my  Cafe,  a 
Petition  upon  the  account  of  being  abfent  ;  and 
there  the  Lords  claim  the  Cognizance  of  the  whole 
Caufe,  and  nothing  was  done  but  in  the  Houfe  of 
Lords.     And  as  to  the  Inftances  your  Grace  has 


mention'd  of  my  Lord  CornwalHs  fand  there  was 
another  of  them,  my  Lord  Morley  \\)  this  Queftion 
was  never  under  Debate  in  thofe  Cafes ;  therefore  I 
fuppofe  they  cannot  be  admitted  as  Precedents. 

L.  H.  Steward.  But,  my  Lord,  it  would  have 
been  an  Error  in  the  whole  Proceedings,  if  this 
Court  had  not  Jurifdidtion  :  And  fure  the  Judges, 
who  are  always  call'd  to  aflift  in  fuch  Cafes  -,  and 
who,  in  Matters  of  Life,  even  in  the  Cafes  of  com- 
mon Perfons,  are  fo  tender  and  careful,  that  there 
be  no  Irregularity  in  the  Proceedings,  would  not 
have  let  things  pals  in  that  manner,  had  they  been 
erroneous, 

L.  Delamere.  My  Lord,  I  think  no  other  Prece- 
dents are  produced  but  thofe  two,  and  there  the 
Queftion  was  never  debated. 

L.  H.  Steward.  I  only  put  you  in  mind  of  thofe 
that  were  lately  within  Memory  •,  but  no  queftion 
of  it  there  are  a  great  many  more  Inftances  to  be 
given. 

Mr.  At.  Gen.  I  pray  your  Grace's  Judgment  to 
over-rule  the  Plea,  and  that  my  Lord  may  plead  in 
chief. 

L.  Delamere.  I  hope  your  Grace  will  be  plcas'd  to 
aflign  me  Counfel  to  put  my  Plea  in  Form  ;  and 
that  I  may  have  time  for  it,  that  they  may  be  heard 
to  make  a  folemn  Argument  in  Law. 

L.  H.  Steward.  My  Lord,  if  you  infift  upon  it, 
and  think  it  worth  the  while  to  have  Counfel  heard, 
we  will  hear  them. 

L.  Delamere.  I  fubmit  it  to  your  Grace,  I  only 
offer  it  that  I  may  not  be  wanting  to  the  fupport  of 
the  Peers  Privileges  •,  I  alTure  your  Grace,  I  fpeak 
not  to  put  off  the  Caufe,  for  I  am  willing  to  come 
to  my  Trial,  and  I  have  reafon  fo  to  be,  for  I 
queftion  not  but  to  make  my  Innocence  appear. 

L.  H.  Steward.  My  Lord,  I  tell  you  what  my  o- 
pinion  of  the  Plea  is,  but  if  you  infill  upon  it  to  have 
your  Counfel  heard,  I  will  hear  them. 

^.Delamere.  I  have  no  Counfel  here,  if  your 
Grace  pleafe  to  give  me  time  to  fend  for  them,  and 
that  they  may  prepare  to  argue  it, 

Mr.  At.  Gen.  No,  my  Lord,  if  your  Grace  will 
hear  Counfel,  I  for  the  King  muft  pray  that  it  may 
be  done  prefently  ;  for  a  Plea  to  the  jurifdiftion  is 
never  favoured,  nor  is  the  Party  to  be  allow'd  time 
to  maintain  it,  but  he  muft  be  ready  at  the  time  it  is 
offer'd. 

L.  Delamere.  Pray,  my  Lord,  how  was  it  done 
in  the  Cafe  of  F/teZiarm  *  ?     His  Plea    ^ 
was  a  Plea  to  the  Jurifdidiion,  and  he 
had  four  Days  allow'd  him  to  put  his  Plea  in  form, 
and  to  inftruft  his  Counfel. 

L.  H.  Steward.  1  am  not  able  at  prefent  to  re- 
member what  was  done  in  fuch  or  fuch  a  particular 
Cafe :  But  according  to  the  general  Method  and 
Courfe  of  Law,  the  Plea  to  the  Jurifdidbion  is  not 
favoured,  nor  time  allowed  to  it,  but  the  Party 
muft  be  ready  to  maintain  it  prefently. 

Mr.  At.  Gen.  But,  with  Submiflion,  my  Lord, 
that  Cafe  of  Fitzharris  is  nothing  to  this  noble 
Lord's  Cafe  neither :  There  was  a  formal  Plea  put 
in  Writing,  and  drawn  up  in  Latin,  and  a  formal 
Demurrer  joined  i  and  thereupon  I  did  take  time  to 
fpeak  to  it.  But,  with  your  Grace's  favour,  by 
the  Law,  the  Prifoner  muft  be  always  ready  to 
make  good  his  Plea,  if  he  will  ouft  the  Court  of 
their  Jurildiftion. 

L.  H.  Steward.  Mr,  Attorney,  if  my  Lord  De- 
lamere does  infift  upon  having  his  Counfel  heard,  ic 
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is  not  fit  for  me  to  refufe  hearing  what  they  can 

fay. 

iVIr.  At.  Gen.  But  that  muft  be  prefently  then, 
my  Lord. 

L.  DeLunere.  It  is  my  Duty,  my  Lord,  to  fub- 
mlt  to  what  your  Grace  and  my  noble  Lords fliall 
determine  :  I  would  infill  upon  nothing  that  Ihould 
offend  your  Grace  or  them. 

Mr.  .it.  Gen.  If  your  Grace  pleafes,  you  are  the 
only  Judge  in  this  Cafe  in  Matters  of  Law  :  For 
thele  noble  Lords,  the  Peers,  are  only  Triers  of 
the  Fadl.  Therefore  I  appeal  to  your  Grace's 
Judgment,  and  pray  for  the  King,  that  this  Plea 
may  be  over-ruled  ;  it  being  vitious  and  naught, 
both  in  Form  andSubftance. 

L.  H.  Steward.  My  Lord  Delamere,  I  muft  ac- 
quaint you,  that  according  to  the  Conftitution  of 
this  Court,  Matters  of  Law  are  determined  by  me, 
as  the  fole  Judge,  while  I  have  the  Honour  to  aft 
under  this  Commiflion :  But  if  your  Lordfliip  in- 
fift  upon  it,  to  have  your  Counlel  heard,  God  for- 
bid that  I  fiiould  deny  it  you.  I  will  hear  what 
your  Counfel  will  fay  ;  and  afterwards  I  will,  ac- 
cording to  the  beft  of  my  Underftanding,  deliver 
my  Judgment. 

L.  Bdamere.  My  Lord,  I  have  never  had  any 
Counfel  afllgned  me. 

L.  H.  Steward.  My  Lord,  if  you  have  any 
Counfel  ready,  we  will  hear  them. 

L-  Delamere.  If  your  Grace  pleafe  to  aflign  me 
Counfel,  and  give  me  time  to  fend  for  them,  and 
them  time  to  prepare,  I  will  obey  your  Grace's 
Direftions  ;  but  I  could  have  none  here  ready,  be- 
caufe  none  were  aiTigned  me. 

L.  H.  Steward.  My  Lord,  you  cannot,  by  the 
Courfe  of  Law,  have  Counfel  allowed  you  in  the 
Cafe  of  a  Capital  Crime,  till  fuch  time  as  the 
Court,  where  you  are  called  to  anfwer,  is  apprized, 
that  there  is  fome  matter  of  Law  in  your  Cale,  that 
may  need  Counfel  to  be  heard,  to  inform  their 
Judgment,  and  which  they  may  think  convenient 
to  hear  Counfel  to  :  For  it  in  cafe  any  Prifoner  at 
the  Bar  fliall  before-hand  be  allowed  to  have  Coun- 
fel to  ftart  frivolous  Objeftions,  fuch  as  this  (and 
we  all  know,  tliat  there  are  fome,  who  will  be 
eafily  prevailed  with  to  endeavour  to  pick  holes 
where  there  are  none,)  and  to  offer  Matters  foreign 
from  the  things  whereof  the  Party  ftands  accufeU  ; 
and  upon  the  Prifoner's  bare  Requeft,  Counlel  muft 
be  heard  to  every  trivial  Point,  the  Courts  of  Law 
would  never  be  at  an  end  in  any  Trial ,  but  fome 
dilatory  Matter  or  other  would  be  found  to  retard 
the  Proceedings  :  But  it  does  not  confill  with  tjie 
Grandeur  of  the  Court,  nor  your  Lordfhip's  In- 
terefl,  to  let  fuch  a  frivolous  Plea  interrupt  your 
Lordfhip's  Trial.  However,  if  your  Lordfhip  has 
Counfel  ready,  I  will  not  refule  to  hear  them. 

L.  Dcla?nere.  My  Lord,  I  hope  the  Privilege  of 
the  Peers  of  England,  is  not  frivolous.  I  aiFure 
your  Grace,  I  do  not  ofter  this  Matter,  as  if  I 
thought  it  more  conducing  to  my  Intereft,  than 
my  Trial  now.  No,  my  Lord,  it  is  not  for  my 
felf,  but  for  the  whole  Body  of  Peers,  of  which  I 
have  the  Honour  to  be  a  Member  :  And  if  my 
Lords  here  are  fatisfied  it  is  not  the  Right  and  Privi- 
lege of  the  Peers,   I  acquiefce. 

L.  H.  Steward.  Pray,  good  my  Lord,  do  not 
think  that  I  fhould  fay  any  fuch  thing,  that  the 
Privihgeof  tiie  Peers  is  frivolous;  for  you  do  not 
hear  me  fay.  That  this  is  one  of  their  Privileges. 
As  I  would  not  wilHngly  miftake  you,  fo  I  defire 
your  Lordfhip  would  not  mifapprehend  or  miire- 
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prefent  me.  I  fpoke  not  at  all  of  the  Peers  Privi- 
lege, but  of  your  Pica  ;  I  tell  your  Lordfhip,  I 
think  your  Plea  is  not  a  good  Plea,  to  ouft  this 
Court  of  the  Jurifdiftion  of  your  Caufe.  But  if 
your  Lordfliip  have  a  mind  to  have  your  Counfel 
heard  to  it,  in  God's  Name  let  them  come  ;  they 
fhall  be  heard  :  And  when  that  is  done,  to  fatisfy 
you  the  more,  I  will  advife  with  my  Lords  the 
Judges,  that  are  thereto  affift,  what  they  take  to 
be  the  Law  in  the  Cafe  -,  and,  upon  the  wliole,  I 
will  deliver  my  Judgment  as  well  as  I  can. 

L.  Delamere.  I  hope  your  Grace  will  be  pleas'd 
to  advife  with  my  Lords  the  Peers  here  prefent ;  ic 
being  upon  a  Point  of  Privilege. 

L.  H.  Steward.  Good  my  Lord,  I  hope  you  that 
are  a  Prifoner  at  the  Bar,  are  not  to  give  me  Di- 
reftion,  who  I  fhould  advife  with,  or  how  I  fliould 
demean  my  Mi  here. 

L.  Delamere.  I  beg  your  Grace's  Pardon  i  I  did 
not  intend  to  give  your  Grace  any  Direftion. 

L.  H.  Steward.  My  Lord,  I  fhall  take  care  to 
perform  that  Duty  that  is  incumbent  upon  me,  and 
that  with  all  Tendernefs  to  your  Lordfhip  :  And, 
I  afTure  your  Lordfhip,  I  will  have  as  much  care 
that  I  do  not  injure  you,  as  I  will  that  I  do  not 
wrong  my  own  Confcience  ;  and  I  will  endeavour  to 
difcharge  my  Duty  to  both,  with  theutmoft  Fidelity. 

L.  Delamere.  I  humbly  thank  your  Grace  ;  I 
queftion  it  not :  But  if  your  Grace  pleafe—— 

L.  H.  Steward.  My  Lord,  you  muft  pardon  me ; 
I  can  enter  into  no  further  Interlocutions  with  your 
Lordfhip.  If  your  Lordfhip  have  any  mind  to 
have  Counfel  heard,  and  your  Counfel  be  ready, 
we  will  hear  them. 

L.  Delamere.  If  your  Grace  require  of  me  to 
produce  Counfel  prefently,  and  they  to  argue  it  im- 
mediately, I  muft  acquaint  your  Grace,  I  cannoc 
do  it :  For  I  have  none  here. 

L.  H.  Steward.  My  Lord,  I  cannot  tell  how 
to  help  it :  the  Plea  muft  then  be  over-ruled  and 
rejefted. 

Clerk  of  the  Crown.  Henry  Baron  of  Delamere,  art 
thou  Guilty  of  the  High-Trealbn  whereof  thou 
ftandeft  indifted,  and  haft  been  now  arraign'd,  or 
not  Guilty  ? 

L.  Delamere.  Not  Guilty. 

Clerk  of  the  Crown.  Culprit,  how  wilt  thou  be  tried? 

L.  Delamere.  By  God,  and  my  Peers. 

Clerk  of  the  Crown.  God  fend  thee  a  good  Deli- 
verance.  Serjeant  at  Arms,  make  Proclamation. 

Serjeant  at  Arms.  O-Yes  !  If  any  one  will  give 
Evidence  on  behalf  of  our  Sovereign  Lord  the 
King,  againft  Henry  Baron  of  Delamere,  the 
Prifoner  at  the  Bar,  concerning  the  High-Trea- 
fon whereof  he  ftands  indifted,  let  them  come 
forth,  and  they  fhall  be  heard :  for  now  he 
ftands  at  the  Bar,  upon  his  Deliverance. 
I'hen  his  Grace  gave  the  Charge  to  the  Peers  'Triers  in 
this  manner : 

L.  H.  Steward.  My  Lords,  I  know  you  cannot 
but  well  remember,  what  unjuft  and  infolent  At- 
tempts weremade  upon  the  rightful  and  unalterable 
Succeffion  to  the  Imperial  Crown  of  thefe  Realms, 
under  the  pretence  of  that  which  has  been  lb  often 
found  to  be  the  Occafion  of  Rebellion,  I  mean, 
the  fpecious  Pretence  of  Religion,  by  the  fierce, 
froward,  and  phanatical  Zeal  of  fome  Members 
of  the  Hoiife  of  Commons,  in  the  laft  Parliaments 
under  the  late  King  Charles  the  Second,  of  ever- 
bleffed  Memory. 

Which,  by  the  wonderful  Providence  of  Al- 
mighty God,  not  prevailing,  the  chief  Contrivers 
3  of 


My  Lords,  I  have  one  thing  further  to  mind  your 
Lordlliips  of,  that,  according  to  the  ufual  Forms 
of  Proceedings  in  thefe  Cafes,  if  your  Lordfhips 
have  any  Qucllions  to  propound,  wherein  you  would 
be  fatisfied  as  to  any  Matter,  eitlier  of  Fad:  or 
Law,  your  Lordfliips  will  be  pleafed  to  put  thofe 
Queftions  to  me,  and  I  fliall  take  care  to  give  your 
Lordfliips  the  belt  Satisfaction  I  can. 


*  sir  Thomm 
Jeaner. 
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of  that  horrid  Villany,  confulted  together  how  to 
gain  that  Advantage  upon  the  Monarchy  by  open 
Force,  which  they  could  not  obtain  by  a  pre- 
tended Courfe  of  Law. 

And  in  order  thereto,  it  is  too  well  kno\vn,  how 
they  had  feveral  treafonable  Meetings,  made  bold 
and  riotous  Progrefi.es  into  feveral  Parts  of  the  King's 
Dominions  ;  thereby  endeavouring  to  debauch  the 
Minds  of  the  well-meaning,  though  unwary  and 
ignorant,  Part  of  the  King's  Subjedts. 

But  thefe  their  evil  Purpofes,  it  pleafed  God  alfo 
to  fniftrate,  by  bringing  to  light  that  curfed 
Confpiracy  againft  the  Life  of  his  facred  Majefty,_ 
King  Charles  the  Second  ;  as  alfo,  againft  that  of 
our  dread  Sovereign,  that  now  is,  whom  God  long 
preferve. 

Thefe  hellifli  and  damnable  Plots,  one  would  have 
thought,  could  not  havefurvived  the  juft  Condem- 
nation and  Execution  of  fome  of  the  chief  Con- 
trivers of  them  i  efpecially  confidering,  that  after 
it  had  pleafed  Almighty  God  to  take  to  himfelf 
our  late  merciful  and  dread  Sovereign,  no  fooner 
was  his  facred  Majefty,  that  now  is,  feated  in  the 
P.oyal  Throne  of  his  Anceftors,  but  he  made  it  his 
utmoft  Endeavours,  not  only  to  convince  the  World, 
that  he  had  quite  forgot  thofe  impudent  and  abomi- 
nable Indignities  that  had  been  put  upon  him,  only 
for  being  the  beft  of  Subjedts,  and  the  beft  of  Bro- 
thers ;  but  did  alfo  give  forth  the  moft  Benign  Af- 
furances  imaginable  to  all  his  loving  People,  that 
he  would  approve  himielf  to  be  the  beft  of  Kings. 

And  further  to  evince  the  Reality  of  thefe  his 
Gracious  and  Heroick  Refolutions,  he  immediately 
called  a  Parliament;  and  therein  repeated,  and  fo- 
lemnly  confirmed  his  former  Royal  Declarations  of 
having  a  particular  Care  of  maintaining  our  efta- 
blifti'd  Laws  and  Religion :  "With  which  that  Wife, 
Great,  and  Loyal  Aftembly,  were  fo  fully  and 
perfedly  fatisfied,  that  they  thought  they  could 
not  make  fufficient  Returns  of  Gratitude  for  fuch 
Gracious  and  Princely  Condefcenfions. 

And  yet,  my  Lords,  while  the  King  and  the 
Parliament  were  thus,  as  I  may  fay,  endeavouring 
to  outdo  each  other  in  Expreffions  of  Kindnels, 
that  wicked  and  unnatural  Rebellion  broke  out  i  and 
thereupon  the  Arch-Traitor,  Monmouth,  was,  by 
a  Bill  brought  into  the  Lower  Houfe,  and  pafs'cl 
by  the  general  Confent  of  both  Houfes,  (and  I 
could  wiih,  my  Lords,  for  the  fake  of  that  Noble 
Lord  at  the  Bar,  that  I  could  fay,  it  had  pafs'd 
the  Content  of  every  particular  Member  of  each 
Houfr)  JLiftly  attainted  oi  Higb-Trcafon. 

My  Lords,  what  (liare  my  Lord  at  the  Bar  had 
in  thofe  other  matters,  I  niuft  acquaint  you,  is  not 

within  the  compais  of  this  Indidment,    for  which 

you  are  to  try  him,  as  his  Peers  ;  for  that  is  for  a 

Treafon  allcdged  to  have  been  committed  by  him, 

in  his  Majcfty's  Reign  that  now  is.' 

Give  me  leave,    my  Lords,    to  detain  you  but 

with  a  Word  or  two  more  on  this  occafion ;  and 

that  is,  to  let  you  know,  that  as  my  Lord  at  the 

Bar  may,  with  great  fifety  and  fecurity  to  him- 
felf, rely  upon  your  Lordfliips  Candor  and  Integri- 
ty, that  you  will  be  tenderly  careful,  and  ready  to 

acquit  him  of  the  Treafon  whereof  he  is  accufed, 

if,  upon  the  Evidence  that  fliall  be  given  you,  you 

lliall  find  him  innocent :  So  I  muft  tell  you,  the 

King  has  an  entire  confidence  in  your  Rcfolution, 

Fidelity,    and  good  Affedions  to  him,    that  you 

will  not,  by  reafon   of  the  Prifoner's   quality,  and 

nearnefs  to  you,    as  being  a  Peer  of  this  Realm, 

acquit  him  if  he  Ihall  appear  to  be  guilty. 


L.  Delamere.  My  Lord  High  Ste-ward,  I  beg  the 
favour  of  your  Grace,  I  may  have  one  to  write 
for  me. 

L.  H.  Steward.  Ay,  by  all  means.  Let  my 
Lord  have  whom  he  pleafes  to  write  for  him. 

Mr.  *  Recorder.  May  it  pleafe  your 
Grace,  my  Lord  High  Steward  of  Ejig- 
land,  and  you  my  noble  Lords,  the 
Peers  of  the  Prifoner  at  the  Bar :  Hemj  Baron  of 
Delamere,  the  Piifoner  at  the  Bar,  ftands indifted, 
for  that  he,  as  a  falfe  Traitor  againft  the  moft  illu- 
ftrious  and  moft  excellent  Prince,  our  Sovereign 
Lord  the  King  that  now  is,  not  having  the  Fear  of 
God  in  his  Heart,  nor  weighing  the  Duty  of  his 
Allegiance,  the  14th  day  of  j^pril  laft,  at  Mere, 
in  the  County  of  Chejier,  did  malicioufly  confpire, 
with  other  falfe  Traitors,  to  the  Jurors  unknown, 
the  death  and  depofing  of  the  King  :  And  for  the 
better  and  more  effeftual  fulfilling  of  thofe  his 
Treafons,  the  faid  14th  day  of  Jpril,  at  Mere  a- 
forefaid,  did  malicioufly  and  traitoroufly  aflfemble, 
confult,  and  agree  with  Charles  Gerrard  Elq;  and 
other  falfe  Traitors,  to  raife  great  Sums  of  Mo- 
ney, and  procure  Numbers  of  armed  Men,  to  make 
a  Rebellion  againft  the  King,  and  the  City  and  Ca- 
ftle  of  Chefter  to  feize,  with  the  Magazines  there  ; 
and  that  afterwards,  the  27th  day  of  May  laft,  he 
took  a  Journey  from  London  to  Mere  aforefiid,  to 
accomplifli  his  treafonable  Intentions.  And  further, 
that  upon  the  4th  day  of  June,  in  further  profe- 
cution  of  his  traitorous  Purpofes,  at  Mere  afore- 
faid,  he  did  incite  divers  Subjedts  of  our  Lord  the 
King,  to  join  with  him,  and  other  falfe  Traitors, 
in  his  Treafon.  iind  this  is  laid  to  be  againft  the 
Duty  of  his  Allegiance,  againft  the  Peace  of  our 
Sovereign  Lord  the  King,  his  Crown  and  Dignity, 
and  againft  the  Form  of  the  Statute  in  that  cafe 
made  and  provided.  To  this  Indidtment,  may  it 
pleafe  your  Grace,  and  the  reft  of  thefe  noble 
Lords,  my  Lord  Delamere,  the  Prifoner  at  the  Bar, 
has  pleaded  Not  Guilty  ;  and  for  his  Trial,  has  put 
himfelf  upon  his  Peers.  We  fhall  therefore  call 
our  Witneffes  for  the  King  ;  and  if  we  prove  him 
guilty,  we  do  not  queftion  but  your  Lordfliips  will 
find  him  fo. 

Mr.  Jtt.  Gen.  May  it  pleafe  your  Grace,  my 
Lord  High  Steward  of  England,  and  you  my  noble 
Lords  the  Peers  :  My  Lord  Delatncre,  the  Priibner 
at  the  Bar,  ftands  indicted  for  confpiring  the  Death 
of  his  Majefty,  and  in  order  thereunto  to  raife  a 
Rebellion  in  the  Kingdom. 

My  Lords,  in  proving  this  Charge  upon  him, 
we  crave  leave  to  give  your  Grace,  and  your  Lord- 
fliips fome  fliort  Account,  by  Witnefl^es  that  we 
have  here,  of  a  former  Defign  that  was  previous 
to  this  matter,  for  which  this  noble  Lord  ftands 
here  accufed  :  And  we  fliall  not  trouble  your  Grace, 
and  your  Lordfliips,  with  any  long  Evidence,  be- 
caufe  it  has  received  many  folemn  and  repeated  Tri- 
als ;  and,  as  to  the  proof  of  it,  has  been  confirm- 
ed by  as  many  Verdidts.  But  we  do  it,  rather  to 
give  fome  account,  as  an  Introdudlion  to  a  mate- 
rial Evidence,  by  fliewing,  that  Chejhire,  which  was 
3  the 
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the  Province  of  this  noble  Lord,  was  one  of  the 
Stacres  where  that  Rebellion  was  principally  to  be 
afted  ;  and  that,  preparatory  to  it,  great  riotous 
Affemblies,  and  tumultuous  Gatherings  of  the  Peo- 
ple, were  fet  on  foot  by  the  Confpirators. 

We  fhall  then  fliew,  my  Lords,  that  afcer  the 
late  Duke  of  Monmouth,  (the  Head  of  the  Confpi- 
racy)  went  beyond  Sea,  (efpecially  after  the  death 
of  the  late  King )  frequent  Meffages,  and  Inter- 
courfe  of  Correfpondency,  were  fent  and  held  be- 
tween him,  and  the  reft  of  his  Accomplices  abroad, 
and  their  Fellow-Confpirators  here  at  home. 

And  particularly,  we  Ihall  prove,  that  a  little 
before  the  Rebels  came  over  laft]  Summer  into  the 
M^ejl,  the  Duke  of  Monmouth  did  difpatch  one  Jones, 
( who  was  one  of  the  moft  confiderable  Agents  in 
this  Contrivance)  to  come  from  Holland  into  Eng- 
land, to  let  his  Friends  know,  that  tho'  he  had  in- 
tended to  go  into  Scotland^  and  begin  his  Work 
there,  yet  now  his  Refolutions  were  for  England  ; 
where,  he  hoped,  his  Friends  would  be  prepared 
for  him.  And  with  this  Meflage  and  Refolution  of 
his,  Jones  was  to  acquaint  fome  Lords,  (who  they 
were,  the  Witnefs  will  tell  your  Lordfhips,  but ) 
among  others,  this  noble  Lord,  the  Prifoner,  was 
one:  And  to  acquaint  them,  befide,  that  he  would 
immediately  fet  fail  for  England,  whither  he  would 
come  ib  foon  as  he  could  get.  That  he  had  a  De- 
fign  to  have  landed  in  Chejhire,  where  he  expefted 
to  be  moft  readily  receiv'd  ;  but  finding  that  in- 
convenient, they  fhould  have  notice  four  or  five 
Days  before-hand,  of  the  Place  of  his  landing, 
which  he  intended  fhould  be  in  the  fVeJl.  And, 
among  the  Diredtions  that  Jones  had  to  give  to 
thofe  Lords,  one  was,  that  they  fliould  imme- 
diately repair  into  Chejhire,  there  to  wait  for  the 
News. 

Thefe  Inftruftions  Jones  had  given  him  in  Wri- 
ting, but  fealed  up,  with  an  iniundlion  not  to  open 
them  till  he  came  to  Sea  ;  and  then  he  was  to  per- 
ufe  that  Writing,  and  deliver  his  Meflage  accord- 
ing to  his  Inftruftions :  And  in  that  Writing  was 
the  Name  of  this  noble  Lord,  as  one  that  was  prin- 
cipally relied  on,  to  carry  on  the  Rebellion  in  Che- 
JJjire.  And  we  fhall  give  you  an  account,  that  the 
late  Duke  of  Monmouth  did  look  upon  Chejhire  as 
one  of  his  main  Supports,  and  upon  my  Lord  De- 
lamere  as  a  principal  Afliftant  there. 

My  Lord,  this  Meflage  was  Jones  to  communi- 
cate to  Captain  Matthews,  and  Captain  Matthews 
was  to  tranfmit  it  to  this  noble  Lord,  and  the  other 
Perfons  that  were  concern'd  with  him.  Jones  ar- 
rived with  this  Melfage  here  in  England  upon  the 
27th  of  MiTj :  [And  I  muft  beg  your  Lordftiips 
to  obferve  the  Time  particularly.]  But  Captain 
Matthews,  to  whom  he  was  diredted,  was  not  to  be 
found  ;  nor  Major  Wildman,  to  whom,  in  the  ab- 
fence  of  Captain  Matthews,  he  was  to  apply  him- 
felf ,  as  you  will  hear  more  fully  from  the  Wit- 
nefs's  own  Mouth:  Thereupon  he  fends  for  one 
Difney,  ( a  Name  which  your  Lordfliips  cannot 
but  know,  he  being  fince  executed  for  Treafon) 
and  one  Brand,  whom  your  Lordfhips  will  like- 
wife  hear  of;  and  they  meet  with  the  fame  Jones, 
who  communicates  his  Mefllage  to  them,  and  they 
undertake  to  deliver  it  to  the  Perlons  concern'd ; 
Captain  Matthews  being  out  of  Town,  and  Ma- 
jor Wildman  not  to   be   found. 

That  very  Night,  my  Lords,  this  fame  Brand 
and  Difney  they  meet  this  Noble  Lord,  my 
Lord   Delamere,   at    the  Coff'ee-Houfe,    and  give 
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him  an  Account  of  the  Meflage-.:  And  as  foon 
as  ever  he  had  received  the  Mcfl"age,  upon  that 
Twenty-Seventh  of  May,  at  ten  of  the  clock 
at  Night,  does  my  Lord  Delamere  difpatch  out 
of  Town,  with  only  one  Servant  to  attend 
him ,  and  two  other  Friends  that  he  had  pick'd 
up,  or  appointed  to  meet  him,  and  go  with  him.  | 

With  all  thefe  Badges  of  Plot  and  Dcfio-ii, 
does  my  Lord  Delamere  fet  out  that  Night.  It 
was  the  fame  Night  that  Jones  came  to  Town: 
It  was  late  at  Night.  He  changed  his  Name, 
and  went  by  the  Name  of  Brown.  He  chofe  to 
go  all  the  By-Roads,  and  would  not  keep  the 
high  common  Road  ;  and  went  with  great  fpeed, 
as  we  cannot  but  prefume  according  to  the  Mef- 
fage  delivered  by  Jones,  on  purpofe  to  repair  into 
Chejhire^ 

And  if  your  Lordftiips  pleafe  to  obferve,  you 
will  find  feveral  remarkable  Inftances  of  Plot 
and  Contrivance  in  the  matter:  Firft,  That  a 
Nobleman,  and  one  of  fo  confiderable  a  Cha- 
rader  in  his  Country,  as  my  Lord  Delamere, 
fhould  make  fuch  hafte  out  of  Town  with  fo 
fmall  an  Equipage,  as  but  one  Servant.  Then, 
that  he  ftiould  go  fo  late  at  Night:  Again, 
that  he  ftiould  change  his  Name ;  and  that 
fhould  prove  to  be  a  Name  not  cafually  taken 
up,  as  the  firft  Name  he  could  think  of  next  his 
own  ;  but  a  Name  of  diftindtion,  that  he  was 
known  by  among  all  his  own  Party ;  For  all  the 
Communications  between  the  Confederates  and 
him,  were  managed,  as  to  him,  under  the  Name 
of  Brown.  By  that  Name,  feveral  of  the  late 
Duke  cf  Montnouih's  Traitorous  Declarations  were 
fent  for ;  which  were  to  be  fent  to  him,  or  by 
him,  into  Chejhire :  And  that  alone,  with  Sub- 
miflion,  my  Lords,  would  be  a  fhrewd  Circum- 
ftance  of  Sufpicion,  that  a  Noble  Lord,  fuch  an 
one  as  my  Lord  Delamere,  ftiould  aifume  the  Name 
of  a  Commoner,  and  poft  out  of  Town  fo  ill  ac- 
companied in  a  Difguife  at  that  time  of  Night ; 
efpecially  the  Parliament  being  then  fitting,  as  re- 
ally it  was. 

But  befides  all  this  Circumftantial  Evidence, 
we  ftiall  prove,  by  Pofitive  Teftimony,  what 
the  hafty  Bufmefs  was,  that  made  my  Lord  un- 
dertake this  Journey  in  this  manner.-  For,  ha- 
ving notice  of  the  Duke  of  MonmoutJj's  Inten- 
tion to  land  fpeedily  in  England,  when  he  comes 
into  Chejhire,  he  actually  lets  about  the  Work 
to  put  that  County  in  a  forwardnefs  to  aflift  in 
the  Rebellion,  endeavours  to  ftir  up  the  People 
to  join  with  him;  and  acquaints  one  that  he 
imployed  in  that  Affair,  with  the  whole  Defign, 
that  he  was  engaged  to  raife  fo  many  Thoufiind 
Men,  and  fo  much  Money,  to  be  ready  by  fuch 
a  Day. 

Nor  does  my  Lord  reft  here:  But,  after  the 
Duke  of  Monmouth  was  landed  in  the  Wert,  to 
corrupt  the  Minds  of  the  People,  we  fhall  prove 
what  Difcourfes  he  had,  (and  thefe  will  teftify 
his  Inclinations  to  the  Caufe)  concerning  the  great 
Vidtories  he  had  obtained  over  the  King's  Forces, 
and  how  he  applauded  his  Conquefts. 

My  Lords,  we  ftiall  plainly  ihew  you  all  this 
that  I  have  opened  in  plain  Proof:  And  then,  we 
ftiall  fubmit  it  to  your  Lordfhips  Judgments, 
whether  this  noble  Peer  be  Not  Guilty,  as  he  has 
pleaded  to  his  Indidlment. 

L.  H.  Steward.  Call  your  WitneflTes,  Mr.  At- 
torney :  Who  do  you  begin  with .'' 

F  f  Mr, 
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Mr.  At.  Gen.  My  Lord  Howard  of  Efirick :  We 
dcfire  he  may  be  tirft  fworn.         [IVhich  zcas  done. 

L.  H.  Steward.  Well,  what  do  you  afk  my  Lord 
Howard  ? 

Mr.  Jt.  Gen.  My  Lord,  I  call  you  to  give  an 
Account  what  you  know  of  a  Defign  of  an 
Infuiredtion  that  was  to  have  been ;  and  in 
what  Parts  •,  and  what  fhare  Chejhire  was  to  have 
had   in  it,  in   the  late  King's  Time. 

L.  H.  Steward.  You  hear  the  Queftion ;  what 
fay  you  to  it,  my  Lord  .'' 

L.  Howard.  My  Lord,  I  am  to  direftmy  felf 
to  fpeak  to  what  was  done  in  the  late  King's 
Time  :  For  as  to  that  Noble  Lord  at  the  Bar,  I 
have   nothing  to  fay  againft  him. 

L.  H.  Steward.  My  Lord  Howard,  if  I  appre- 
hend Mr.  Attorne-j  aright,  you  are  not  called  as  a 
particular  Witnefs  againft  my  Lord  Delamere ; 
but  only  to  give  an  Account,  what  was  agreed 
upon  in  any  Confukations,  where  you  were  pre- 
fent,  in  the  late  King's  Time,  about  a  Con- 
fpiracy  for  an  Infurredtion .'' 

L.  Harvard.  If  fo,  my  Lord,  then  I  am  called, 
not  to  be  an  Evidence  againft  my  Lord  Delamere, 
but  againft  my  Self-,  tliat  is,  to  repeat  what  I 
have  often  delivered  at  feveral  Trials,  in  the 
Courts  of  Juftice  -,  and  which  I  muft  always  re- 
peat, with  Shame  and  Confufion  for  my  Guilt, 
as  I  cannot  but  always  refleft  upon  it  with  Sor- 
row and  Horror.  But  if  it  be  for  the  Service  of 
his  Majefty,  and  this  Honourable  Court,  for  me 
fo  to  do,  I  ftiall  endeavour  to  comply  with  it, 
and  repeat  it  as  well  as  I  can,  by  the  Affiftance 
of  a  broken  Memory;  it  being  an  Account  of 
things  done  feveral  Years  paft,  and  from  a  Me- 
mory interrupted  by  fuch  Accidents  as  are  very 
well  known,  and  as  have  difabled  me  to  make 
a  more  diftindi:  and  particular  Relation  before  fo 
great  an  Auditory. 

My  Lords,  I  fuppofe,  it  will  be  expefted,  I 
fhould  begin  my  Account  with  the  Occafion  and 
Ground,  and  the  Time  when  thofe  Things  hap- 
pened. 

L.  H.  Steward.  Take  your  own  Method,  my 
Lord . 

L.  Howard.  Truly,  my  Lord,  I  am  not  able 
to  fix  the  particular  Time,  unlefs  you  will  give 
me  leave  to  reckon  the  Years  by  the  Sheriffs  of 
London,  as  the  Romans  ufed  to  do  theirs  by  their 
Confuls ;  for  I  have  no  other  means  of  computino- 
the  exaft  Time.  ^ 

L.  H.  Steward.  Pray,  my  Lord,  tell  the  Times 
as  near  as  you  can,  and  ufe  what  helps  for  your 
Memory   you  think  beft. 

L.  Howard.  My  Lords,  it  was  in  that  Year, 
when  Mr.  Shute  and  Mr.  Pilkington  were  Shei-iffs, 
for  the  City  of  London :  And  at  that  time,  it  is 
well  known  how  great  Heats  did  arife  upon  the 
Contefts  that  were  in  the  City,  about  Eleftion  of 
Officers  for  the  Year  enfuing 

Mr.  At.  Gen.  May  it  pleafe  your  Grace,  my 
Lord  Delamere  feems  to  be  faint  with  ftanding : 
If  your  Grace  pleafe,  a  Chair  may  be  provided 
for  my  Lord  to  fit  in. 

L.  H.  Steward.  Ay.  by  all  means :  Let  a  Chair 
be  provided  for  my  Lord  to  fit  down.  Go  on, 
my  Lord. 

_LorA  Howard.  My  Lord,  I  was  faying,  that  the 
Conteft  about  the  difputed  Eleftion  of  Sheriffs, 
had  occafioned  fuch  Heats  in  the  City  of  London, 
and  other  Places,  that  it  was   even  beyond  the 


common  expreffions  of  difcontent.  I  knew  nothin<^- 
of  any  particular  Djfign  there  was  in  hand  till  abou° 
fix  Weeks  after,  when  Captain  IValcot  came  to  me, 
a  Perfon  I  had  known  fome  time  before,  and  upon 
difcourfe,  acquainted  me,  that  he  had  found  out 
that  there  were  fome  Perfons  engaged  in  a  confi- 
derable  Aftion  that  was  near  its  Execution  -,  and 
that  in  order  to  it,  he  had  had  notice  given  him  to 
make  preparation,  and  thereupon  he  had  thought 
fit,  for  that  reafon,  to  withdraw  from  the  place 
where  he  did  at  that  time  lodge,  (which  was  in 
Red-Lion  Court  in  Fleet-ftreet,  as  I  remember)  and 
betake  himfelf  to  a  private  Lodging,  that  he  might; 
be  the  readier  for  Aftion ;  and  to  put  himfelf  into 
a  better  Equipage  for  joining  in  the  Enterprize,  he 
had  bought  himfelf  a  Horfe,  and  fent  his  Son  into 
Ireland  to  turn  all  he  could  into  ready  Money,  and 
return  it,  that  he  might  be  the  better  able  to  go 
through  with  the  Undertaking.  My  Lords,  this 
was  a  great  furprize  to  me  ;  for  though  I  knew,  as 
all  the  reft  of  the  World  did,  that  there  were  great 
difcontents,  yet,  till  then,  I  never  had  any  inti- 
mation of  any  particular  defign.  I  told  him  I  was 
going  into  the  Country,  but  fhould  be  glad  to  know 
how  things  went,  and  defired  him  to  write  to  me, 
and  gave  him  a  little  Cabala  or  Cxpher  to  difguife 
tlie  matter  he  was  to  write  about.  And  when  I  was 
in  the  Country,  I  did  receive  feveral  Letters  which 
intimated  fomething  of  a  Defign  that  was  going  on, 
and  at  laft  he  writ  with  fome  warmth  to  me,  of 
a  neceffity  we  were  under  to  enter  into  Aclion, 
and  of  the  readinefs  of  my  Correfpondents  ;  (for  the 
Style  of  the  Letters  was  that  of  Merchants,  for  fo 
was  the  Cant  that  I  had  given  him:)  But  truly  I 
was  not  over-hafty  in  my  return  to  Lo7idon,  be- 
caufe  I  rather  chofe  to  fee  what  would  be  the  Iffue 
of  what  was  then  projefted,  before  I  did  in- 
termeddle in  fuch  an  Affair,  and  fo  made  ufe  of 
all  the  delays  I  could  to  retard  my  return,  and 
came  not  to  Town  till  that  Week  which  deter- 
mined the  long  continued  Controverfy  in  London. 
Nay,  and  then  alfo  avoided  m.eeting  with  any  bo- 
dy in  any  fet-way,  till  I  could  better  fee  how  things 
•were  managed,  and  what  event  they  would  pro- 
bably come  to :  thereupon  I  would  not  go  to  my 
own  Houfe,  but  took  up  my  Lodging  at  MiU-end, 
and  lay  there  three  or  four  Days,  till  the  Day  came 
for  confirming  the  new-elefted  Sheriffs,  and  the 
Eleftion  of  a  new  Lord  Mayor,  which  as  I  take  it, 
IS  on  the  day  before  Michaehnas-dAy,  and  Michael- 
;«^j-day.  When  that  day  was  over,  I  could  not 
find  there  was  any  Intention  of  cntring  into  any 
fort  of  Adion  ;  I  found  indeed  there  were  great 
Murmurings  in  the  mouths  of  all  forts  of  Peo- 
ple, and  very  angry  warm  Speeches,  and  nothing 
elie :  So  I  thought  the  bufinefs  was  over  for  that 
time,  and  thereupon  away  I  went  to  my  own 
Houfe.  This,  my  Lords,  was  upon  the  Satur- 
day, as  I  remember:  Upon  the  Monday  Morn- 
ing Captain  PFalcot  came  to  me,  and  defired  that 
he  might  have  ibme  private  diicourfe  with  me 
in  my  Garden ;  and  there  he  tcld  me,  my  Lord 
Shaftesbury  had  withdrawn  himfelf,  and  that  he 
did  believe  things  were  in  a  great  Preparation 
for  Adlion.  I  defired  him  to  tell  me  wh  it  it  was ; 
he  anfwered  me.  That  he  defired  to  be  excufed 
in  that,  for  I  muft  go  to  my  Lo.d  Shaftesbury^ 
who  would  give  me  an  account  of  the  whole: 
and  withal  he  told  me,  my  Lord  Shaftesbury 
had  been  much  deferred  and  ill  ufcu  by  thofe 
Lords  upon    whole    concurrence    he  had    rely'd, 
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and  that  was  the  reafon  why  he  had  withdrawn 
himfelf,  and  kept  himfelt'  i'u  private.  I  told  liirn, 
i  did  not  know  my  Lord  Shaftesbiirj  had  any 
defire  to  fpeak  with  me.  Yes,  he  faid  he  had, 
for  he  had  fcnt  him  to  me  on  purpofe,  and  he 
was  to  bring  back  my  anfwer,  whether  I  would 
join  or  no.  I  told  him,  if  my  Lord  defired  to 
fpeak  with  me,  I  would  wait  upon  him  -,  and 
thereupon  I  went  with  him,  and  he  carried  me 
to  a  place  where  my  Lord  Shaftesbury  v/as  re- 
tired into  the  City,  fomewhere  about  Foficr-Lane 
or  Wood-jireet,  at  the  houfe  of  one  Watjln.  When 
I  came  there,  after  Salutation  my  Lord  Shaftcs' 
bury  began  to  make  great  refleftions  upon  tiie 
Mifery  and  Badnefs  of  the  Times,  particularly, 
upon  the  ifTue  of  that  great  Affair,  the  Eleftion 
of  the  Sherifis,  which  had  ended  fo  unfortunately 
to  the  Terror  of  all  good  men  :  For  whereas  be- 
fore, the  great  and  fure  refort  of  innocency  was 
to  the  Integrity  of  our  Juries,  when  returned  by 
fair  and  equal  Sheriffs,  they  looked  upon  the 
eagernefs  of  getting  thofe  Ferfons  fworn  that 
Were  then  in  Office  to  be  a  defign  to  intrap  the 
innocent,  the  eleded  Sheriffs  being  efteemed  per- 
fons  that  would  accommodate  themfelves  to  the 
humour  of  the  Court ;  and  now  every  man  muft 
be  run  down  for  Crimes  that  he  was  no  way 
guilty  of,  if  the  finger  of  the  Court  did  but 
point  him  out  to  deftrudlion.  The  appfehenfion 
of  this,  he  faid,  had  made  him  withdraw  himfelf, 
not  knowing  how  foon  he  might  be  feiz'd,  ftiould 
he  have  remain'd  in  publick  -,  and  he  thought 
the  danger  was  as  imminent  upon^  and  likely  to 
reach  to  others,  as  well  as  to  him  ;  and  particu- 
larly to  my  felf,  and  therefore,  he  faid,  the  fenfe 
of  this  danger  ought  to  put  every  E>igliJ/jman 
that  had  a  value  for  his  Country,  and  any  thing 
that  was  dear  to  him  in  it,  upon  ufing  his  ut- 
moft  endeavours  to  give  fome  prevention  to  thofe 
calamities  which  were  impendent  over  us,  and 
which  threatned  the  deflruftion  of  all  men  that 
flood  up  for  the  Rights  of  the  people :  and  this, 
he  laid,  was  his  rcfolution. 

My  Lord,  in  order  to  this,  he  declared  to  me, 
v/hat  Preparations  had  been  made  for  the  Raifvng 
of  Force  for  this  purpofe ;  he  faid,  there  were 
eight  or  ten  thoufand  Men  (I  cannot  fix  the  par- 
ticular number)  that  he  was  well  allured  to  have 
ready  in  the  City  -,  That  there  had  been  divers 
Horfe  (I  think  about  Fourfcore  or  an  Hundred 
he  namedj  that  about  a  Fortnight  before,  had 
been,  by  parcels,  drawn  into  the  Town,  with- 
out being  obferved;  and  thefe  were  in  daily  ex- 
peftation  to  go  into  AcStion ;  but  through  the 
unhandlbme  Difappointment  of  the  Duke  of  Alofi- 
mouth,  and  the  other  Lords  that  adhered  to 
him,  who  were  to  have  joined  in  the  A<flion, 
and  have  fet  the  Wheels  at  work  in  other  Parts, 
he  was  left  alone  to  do  the  whole  in  his  Pro- 
vince of  London,  they  being  not  ready  to  concur 
according  to  their  Engagement :  But  as  he  fhould 
have  the  greater  Danger,  fo  he  fhould  have  the 
greater  Glory  •,  and  he  relolved  to  go  through 
with  the  Attempt,  or  perifli  in  the  Execution. 
To  all  this  Difcourfe,  I  gave  fuch  an  Anfwer 
as  the  nature  of  the  thing  required  :  I  told  my 
Lord  Shaftesbury,  I  could  not  deny  all  thoie 
things  to  be  true,  as  he  had  reprefented  them 
in  his  Difcourfe  •,  and  that  I  would  not  diflruft 
his  Judgment  fo  much,  as  to  fuppofe  he  would 
enter  upon  fuch   an   Affair,  without  due  dslibe- 
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ration  of  all  the  Circumrtances  requifite  to  it  -, 
and  fo  I  would  not  queftion,  but  there  was  fuch 
Preparations,  and  that  he  had  7\llurance  of  fuch 
a  Force,  as  he  had  fpoke  of,  whenever  they  fhould 
begin  any  Adfion.  But  I  told  him  lomething 
fluck  with  me,  and  troubled  me  very  much; 
That,  in  a  rime  of  fuch  difficulty,  when  the 
convenient  Help  of  the  Nation  was  all  little  e- 
nough  to  join  in  the  Work,  he  fhould  (land  by 
himklf,  and  engage  in  fuch  an  Enterprize,  in 
fepa  ration  from  thofe  other  Lords,  of  whofe 
Help  there  would  be  fo  much  need.  He  faid, 
he  could  not  help  it,  they  had  appointed  this 
time,  and  that,  but  now,  when  it  came  to  the 
pufh,  they  were  not  ready  to  do  their  Parts; 
but  the  People  were  now  in  fuch  expeftation  of 
fomething  to  be  done,  efpecially  in  London,  that 
it  was  impoffible  to  rellrain  them,  and  as  im- 
polTible  to  get  thofe  L-ords  ready  to  join  with 
them.  I  told  him,  I  was  altogether  unacquainted 
with  the  proceedings  in  this  Affair,  and  that  all 
of  it  was  wholly  new  to  me  :  But  pray,  my  Lord, 
faid  I,  give  me  leave  to  aft  that  part  in  this 
bufinefs,  that,  I  think,  will  mofl  conduce  to  the 
fuccefsful  Iffue  of  it,  which  is  to  be  a  Media- 
tor between  you;  and  let  me  defire  you  to  let 
things  reft  as  they  are,  till  I  have  endeavoured  to 
create  a  better  underllanding  between  your  Lord- 
fhip,  and  thofe  Lords,  of  whofe  Tergiverfation 
you  feem  to  complain.  Upon  this  my  Lord 
was  in  a  great  heat,  and  exprefs'd  himfelf  with 
great  warmth;  but  at  laft,  v/ith  much  ado,  he 
gave  me  permifTion  to  go  to  the  Duke  of  Mon- 
mouth, and  alfure  him,  and  the  reft  of  the  Lords 
that  were  concern'd,  and  tell  them  from  him, 
that,  if  they  would  be  ready  to  take  the  Pofts 
that  were  afTign'd  them,  according  to  their  own 
former  Agreement,  and  immediately  enter  upon 
Aftion,  he  would  join  with  them  ;  but  if  not, 
he  was  refolved  to  go  on  alone.  This  was,  as  I 
remember,  upon  Tuefday,  the  Second  of  Ocl-.ber: 
upon  the  Wednefday  Morning  I  went  to  find 
out  the  Duke  of  Monmouth,  but  coming  to  his 
Lodgings,  he  was  gone  to  Moor-Park,  where, 
when  I  came,  I  found  feveral  Perfons  with  him  ; 
but  after  a  little  time,  I  feparated  him  from  the 
Company,  and  whifpering  to  him,  I  gave  him  to 
underftand,  how  great  a  Diforder  I  found  my  Lord 
Sh'-ftcsbury  in,  and  how  great  a  Complaint  he 
made  of  his  being  deferted  by  him,  and  the  other 
Lords  engaged  with  him,  and  what  Refolution 
he  had  taken  to  fet  upon  the  Work  alone.  "  My 
"  Lord,  fays  he,  I  think  the  Man  is  mad,  his 
"  Fear  makes  him  lofe  his  Underftanding ;  I  do 
"  not  know  why  he  hides  himfelf  from  his  Friends, 
"  that  no  body  can  tell  where  he  is:  but  as  to 
"  that  which  he  fpeaks  of,  of  our  forfaking  him, 
"  and  Breach  of  Faith,  he  is  miftaken.  For,' 
"  'tis  true  indeed,  we  are  about  doing  the 
"  Thing,  that  he  is  fo  eager  for,  but  we  are 
"  not  for  doing  it  lb  haftily,  as  his  Fears  pre- 
"  cipitate  him  to  do ;  and  he  muft  excufe  us , 
"  if  we  comply  not  with  his  Flumour,  to  hazard 
"  the  whole  Undertaking  by  a  ralh  beginning.'* 
Upon  that,  I  faid  to  him.  My  Lord,  I  fhali 
not  difcourfe  the  Particularities  of  the  biffinefs 
with  your  Grace  ;  but  this  is  all  that  I  at  pre- 
fent  addrefs  to  your  Grace  for,  to  be  a  means, 
if  I  can,  with  your  Grace,  as  I  have  been  with. 
him,  to  procure  a  Meeting  between  you,  that 
you  may  fettle  it  with  one  another.  "  With  all 
F  f  2  "my 
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''  my  hcarr,  fays  the  Duke,  pray  let  it  be  lb  ;  living  near  his  Houfe  in  A'.derfgate-f,re0,  who 
''  for,  though  my  Lord  Sb.r'ie^hry  is  angry  were  continually  fpying  about;  and  fo  great  a 
''  without  a  cauie,  yet  I  would  not  have  him  Company  might  make  their  more  than  ordinary 
"  lofe  himfelf  in  a  temerarious  Undertaking."  Obfervation  :  That  this  gave  him  fuch  a  Jealoufy, 
My  Lord,  faid  I,  I  will  tell  him  what  you  fay,  as  would  not  permit  him  to  meet  according  to 
and  will  lee  if  I  can  work  him  to  a  Compli-  his  Appointment.  Afterwards,  I  came  to  a  better 
ance  with  the  Propofal.  The  next  day,  being  underftanding  of  the  Reafon  of  this,  and  found 
Thurfday,  my  Lord,  I  went  to  my  Lord  Shafles-  there  was  fome  Finefle  in  it,  which  I  could  not 
hm-j  again,  and  reported  to  him  the  Difcourfe  comprehend  before :  But  after  this  time,  I  never 
I  had  with  the  Duke  of  Monmouth,  and  what  faw  my  Lord  Shaftesbury,  for  he  removed  then 
Anfwer  he  had  given  to  his  Complaint  of  their  to  other  Lodgings.  So  that,  what  I  now  fpeak 
defertino-  him.  He  reply'd,  "  It  was  falfe,  they  of  him,  is  only  what  I  had,  by  hear-fay,  from 
"  had  pofitively  engaged  to  be  ready  by  fuch  a  others:  For  I  had  no  knowledge  of  what  pafs'd, 
*'  time,  and  had  appointed  the  very  Day  -,  but  as  to  him,  but  what  I  had  from  Capt.  IVaUct ; 
"  now  they  were  ott",  and  would  not  tell  when  who  told  me.  That  after  that,  there  were  feveral 
"  they  would  be  ready  : "  and  withal,  he  told  me,  days  of  Meeting  appointed,  but  ftill,  from  time 
he  o-reatly  fufpefted  the  Duke  of  Monmouth  to  to  time,  put  off;  but  upon  what  realbn,  I  cannot 
have^a  fecret  Correfpondence   with    the    King.    I     particularly  remember. 

then  defired  him.  That  he  would  pleafe  to  con-  T]us  is  all  1  know  of  my  Lord  Shaftesbury  ;  and 
fent  to  the  Treaty  that  was  propofed,  and  give  the  latter  Part  is  wholly  by  Hearfay  from  IValcoi. 
the  Duke  of  Monmouth,  and  the  Lords  a  Meeting.  But  by  reafon  of  this  Agitation ,  we  continued 
He,  in  great  heat,  replyed.  No,  he  would  come  under  Expeftation  till  fuch  time  as  my  Lord 
no  more  at  them.  It  is  flrange,  my  Lord,  faid  Shaftesbury  went  into  Kolland ;  where  he  fhorily 
I,  that  you  fhould  have  fuch  an  Opinion  of  thefe  after  died.  And  truly,  I  thought,  at  that  time. 
Men,  that  they  would  go  about  to  betray  you  ;  much  of  the  Defign  was  quaflied,  and  laid  afide : 
they  are  not  Men  of  that  fize:  but  he  perfifted  But,  foon  after  Fergvjon  came  over;  who,  when 
in  it,  that  they  had  dealt  perfidioufly  with  him  :  he  came  here,  began  to  revive  and  quicken  the 
For  after  a  pofitive  Agreement,  when  the  Thing  Bufinefs,  and  pufh  it  on  to  Execution.  I  fpoke 
was  brought  juft  to  the  Birth,  they  withdrew  with  him  at  the  One  Bell  in  the  Strar.d ;  and  there 
their  helping  hand:  but  he  was  fure,  in  London,  he  gave  me  an  Account  of  all  the  Steps  that  had 
he  could  raife  a  fufficient  Force  to  do  the  Work,  been  taken  :  He  told  me  what  Preparations  had 
and  if  he  were  but  once  fet  on  horfe-back,  he  been  made  in  the  City,  in  general ;  what  to 
would  head  th:m  himfelf:  But  yet  he  was  wil-  feize  the  Gates  of  the  City;  wl.at  to  poflcfb  them- 
ling  to  put  it  off  for  a  Fortnight,  or  three  Weeks  felves  of  the  Toner;  what  to  attack  the  Guards; 
longer,  if  they  would  be  fure  to  keep  pace  with  and  feveral  other  things,  which  I  can't  now  fo 
him.  With  tiiis  Propolal  I  went  the  next  day,  weJl  remember,  the  Liipr^^fTions  of  them  being 
which  was  Friday,  to  thcT^xxke.  o^ Mmmouth,  and  worn  out  of  my  Memory,  by  length  of  Time, 
had  the  fame   Anfwer  from    him,  that  I  had  be-     and  other  Accidents. 

fore;  but  withrd,  he  bid  me  tell  my  Lord  Sbafttes-  This,  in  gmeral,  is  all  that  I  can  fay,  as  to 
bury.  That  he  did  make  it  his  earneft  Requcft  to  what  was  previous  to  the  particular  Engagement 
him,  to  2ive  him  and  his  other  Friends  a  Meet-  wherein  1  was  concern'd:  For,  at  laft,  after  ma- 
ing  before  he  engaged  in  this  bufinefs:  For  he  ny  Difcourfes,  the  Troubles  and  Difficulties  of 
found  by  his  precipitation,  he  was  about  to  de-  the  Times  encrecfing,  and  the  Dangers  that  threat- 
ftroy  himfelf,  and  all  that  adhered  to  him.  There-  ned  us,  as  we  thought,  growing  higlicr  and  high- 
upon,  I  came  to  my  Lord  Shaftesbury  again,  upon  er,  this  gave  an  Occafion  for  our  uniting  Coun- 
the  Saturday ;  and  when  I  came  there,  afcer  a  fcls,  and  entring  into  a  kind  of  Jiaictc  ;  which, 
long  and  importunate  urging  all  the  Arguments  I  fuppofc,  is  foreign  to  this  Aftair  before  your 
I  could  think  of,  I  fo  far  prevailed  with  him,  Lorafhips  ;  and  therefore,  I  fuppol'e,  would  be 
that  he  agreed  to  give  them  a  Meeting,  upon  likewife  impertinent  for  me,  to  trouble  your 
condition,    tliat  it  fhould   be  the   next  day:    and     Lordfhips  with. 

bccaufe  it  fliould  be  fo  private,  that  no  notice  L.  H.  Steward.  Mr.  Attorney,  do  you  defire 
might  be  taken  of  it,  he  chofe  to  have  the  Meet-  my  Lord  Howard  fliould  give  an  Account  of  the 
ing  at  his  own  Houfe,  where  no  body  would  other  Meetings,  and  Confultations,  at  which  he 
fufpeft  him  to   be,  and  whither  he  would  be  con-     was  prefent? 

veyed,  under   the   Difguife  of  a  Parfon.     I   went         Mr.  At.  Gen.  My  Lord,  I   think    there  will   be 
back  with  this  Mefiiige  to  the  Duke  of  Monmouth,     no  need  of  it ;    and  I  am  unwilling    to  take  up 
who  did  undertake,  that  the  other  Lords  llaould     your  Grace's  Time  to  no  purpofe. 
be  there.  L.  Hotvard.    As    for   tliat  Noble  Lord   at  the 

L.  H.  Steward.    My    Lord    Howard,     not    to     Bar,  I  know  nothing  concerning  him. 
interrupt  you.    Did  he  name  thofe  other  Lords  ?         L.  H.  Steward.  Then,  Gentlemen,  will  you  have 
If  he  did,    pray  acquaint    my  Lords,    who   they     him  afked  any  Quefiions  ? 
were.  yiv.  At.Gtr..  I'-o,  my  Lord. 

L.  Howard.    My  Lord  Shaftesbury    named  my         L.H.Stewaid.    My    Lord  Delamere,    will  you 
Lord   Ri'-ffel   and    my  Lord  Gray,    and    a    great     aflc  him   any  more  Quefiions  ? 
many  more  that  fhould  bear   their  parts.      I  went         'L.  Ddair.ew.  No,  my  Lord, 
to  the  Duke  of  Monmouth,  and  told  him    of  it,  I        Mr.  y'it.  Gen.    B.-forc  my   Lord  Howard   goes, 
fliy,  and   he  engaged,    that  they  fhould  certainly     I  would   afk  him  one  Queftion  in  general,   whe- 
be  there :  But,  upon  the  Sunday  Moining,  when     ther  he  knew  of  any  Djfign   of  a  Rifing  in  Che-  • 
I  came  to  the  Temple,  there   I    found    a  MeiTage    JJjire? 

left  for  me,  that  my  Lord  Shaftesbury  had  receiv'd  L.  Howard.  No,  my  Lord,  1  knew  of  none  at 
au  Alarum,   That  there   was  fome  great  Tories    all. 

Mr. 
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Mr.  At.  Gen.  Then  wc  defire  my  Lord  Gray 
may  be  fworn. 

[Which  was  done. 

Mr.  Jt.  Gai.  Pray,  will  you  give  his  Grace 
and  my  Lords  an  Account,  what  you  know  of 
any  bcfigns  of  an  Iniurrcftion  or  Rebellion,  when 
you  were  beyond  Sea,  or  before?  and  who  were 
engaged  in  it? 

L.  Gray.  My  Lord,  I  am  fuhpxna\l  liither  on 
behalf  of  the  King;  and  I  am  alh/ubpaJiiu'd  on 
beiialf  of  my  Lord,  the  Prifoner  at  the  Bar.  1 
do  not  know  any  thing,  that  I  can  fpeak  of  my 
own  Knowledge,  aguinft  the  Prifoner  •,  nor  have 
1  any  thing  to  fay,  that  I  know  of,  that  will  be  for 
his  Advantage.  But  I  am  here  ready  to  anfwer 
fuch  Queftions,  as  fliall  be  afk'd  me,  either  of  one 
fide,  or  the  other. 

Mr.  Ji.  Gen.  My  Lord,  the  Queftion  I  afk 
you,  is,  What  do  you  know  of  any  Dtfign  of  a 
Rifing  in   CheJJjire.,  and  when  ? 

L.  Gray.  About  the  Time  of  ElcAion  of 
Sheriffs  for  the  City  of  London  ;  I  mean,  that 
memorable  Time  of  the  contefted  Election, 
which  fuinifhed  the  World  with  fo  much  Dil- 
courfc,  and  was  the  occafion  of  fuch  Heats  and 
Animofities  :  About  that  time,  the  Duke  of  Mon- 
7ncuth,  and  my  Lord  of  Shaftesbury  began  to  dif- 
courfe  about  making  ufe  of  that,  as  an  Oppor- 
tunity to  accomplifli  their  Defign  -,  for  they 
thought  the  Ferment  was  fo  high,  that  Men 
would  eafily  be  difpofed  to  an  Infurredtion :  and 
after  many  Dilcourfes  to  that  purpofe,  they 
came  to  this  Refolution,  that  they  would  apply 
themfclves  to  make  what  Interefl  they  could,  to 
procure  a  Rifing  in  three  feveral  Parts  of  the 
Kingdom  at  once :  one  in  Chefiire.,  whither  the 
Duke  of  Mommv.th  was  to  betake  himfelf  -,  and 
there  be  advifed  by  my  Lord  Macclesfield.,  my 
Lord  Brandon.,  my  Lord  Delamere  that  then  was, 
and  the  Prifoner  at,  the  Bar,  what  Gentlemen 
were  proper  to  apply  to,  for  joining  in  the 
Defign.  The  fecond  was  in  London.,  which  was 
alhgned  to  be  the  Province  of  my  Lord  of 
Shaftesbury.  And  the  third  was  in  the  IVeft  ; 
which  was  committed  to  the  Care  of  my  Lord 
RtiffcL  The  Duke  of  Monmouth  did  accordingly 
go  his  Progrefs  into  Chefhire,  as  is  very  well 
known  ;  and  upon  his  Return,  was  taken  into 
Cuftody  by  the  Serjeant  at  Arms :  Upon  which. 
Sir  'Thomas  Armf.rong  was  fent  Poft^to  Town,  to 
get  an  Haheas  Corpus  ;  and  withaH  to  deliver  a 
Meflage  to  me,  to  be  communicated  to  my 
Lord  Riffel,  and  my  Lord  Sb-fteshury  :  Which 
Meflage,  as  near  as  I  can  remember,  was  to  this 
EfFeft  ;  That  he  had  been  kindly  receiv'd  by 
the  Gentk-men  of  the  County,  ana  had  dif- 
cours'd  the  Matter  with  them,  and  found  them 
all  inclined  very  much  to  his  Satisfafiion :  That 
upon  his  being  arrefted,  he  had  been  advifed 
to  make  his  efcape  into  Chrfhire,  and  rife  im- 
mediately ;  but  that  he  would  not  do  a  Matter 
of  that  great  Importance,  without  the  Appro- 
bation of  his  Friends.  This  is  all  that  I  know 
of  any  thing,  that  was  defigned  in  C/jif/Ziir^. 

Mr.  At.  Gen.  Pray,  my  Lord,  what  do  you 
know  of  any  Meflliges  that  Captain  Matthe-ivs  or 
"Jones  brought  over  from  Holland.,  and  to  whom, 
and  from  whom  ? 

L.  Gray.  Si'-,  I  will  give  the  befl  account  I 
can,  upon  the  fadden,  for  I  am  not  prepared  to 
give    a    particular    diilindt     account,     in    regard 
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I  did  not  know  it  would  be  expefted  from  m,-?, 
nor  indeed  that  it  would  afilct  the  Piifoner  at  the 
Bar. 

h.  H.  Steward.  Pray,  my  Lord,  give  my  Lords 
the  Peers  as  fuccindt  and  particular  an  Account  as 
you  can. 

L.  Gray.  My  Lord,    foon  afrer  the  late  King's 
Death,  the  Duke  of  Monmouth  was  at  Amflerdam 
with    my    Lord  of   Argyle,    where   there   was  an 
account  given  of   the    Defign   that  was  in   hand, 
of  an   Infurreftion  in  Scotland,  and  the  Prepara- 
tions that  had  been  made  in  order  to  it ;  and  at ; 
that  time    there   came  over  to   Holland  Mr.  Crag^ 
that  came  as  I  was  inform'd  from  Major  PFtldman., 
and  his  Errand  was  to  promote  and  recommend 
a  Reconciliation  between  the  Duke  of  Momnoulb 
2.nd  my 'Lord  Argyle,  who  till  that  time  had  adtcd 
in  feparate   Interefts ;    and  Crag  then  gave  an  ac- 
count  that   Means   and    Money    were   prepared: 
he  had  no  particular   MeflTage  to  the  Duke,  be- 
caufe    he    did   not  know  of    meeting    him  there 
at  that  time.  The  Duke  of  M'nmtutk,  upon  this 
Encouragement,    did  fend  Captain  Matlhens  into 
England,    with    a     Mefl^:ge   to   Major   IViidman, 
wherein  he  did   defire  him   that  he  would  procure 
a    Meeting  with  my  Lord  Macclesfield,  my  Lord 
Brandon,  my  Lord  Dela/nere,  and  I  think  Mr. Charle- 
ton,    and  acquaint  them    that  he  had  received    a 
full  account  of   my  Lord  A-g-^le's    Aflfair,     and 
the    Preparations  that  had  been  made  for  it,  and 
accordingly   he  had  ordered   his    own   Affairs  to 
join    with    him  -,     he    likewife    fent  Crag  with  a 
MelTage  to  the  fame  purpofe  to  other  Friends  in. 
London,    and  he  difpatch'd    away  one    Battcfcomb 
into  the  Weft,    to  prepare    things    there.     When 
Crag  return'd  back   again  to  the  Duke,  he  gave 
him  an  account  that  Major  Wddman  had  procur'd 
a  Meeting  with  thofe  Lords  and  Gentlemen,    that 
I    mentioned    before,     who  were  all   of  Opinion, 
that  the  Dul-:e  of  Mommuth    fhould  go  for  Scot- 
land,   for   they    thought    that   his  coming  there, 
would  be  the   befl  Service  he  could  do  the  Intereft 
at  prefent,    and    they  fl:iould   know  the  Strength 
of  the  Enemy     here,  by   their  fending  Forces  to 
fupprefs    the    Rebellion    there.     There  was   like- 
wife  a  particular   Meflage  from  Major  Wildman 
to  the    Duke  of    Mornioiith,  that    he  defired  he 
would    bring    over    with     him  a    Broad  Seal    to 
feal   Commiffions  with,  and  to  take  upon  him  the 
Title  of  King.    The  other  particular  Branches  of 
the   MefTage   I    do    not   fo  well  remember,    but 
only   this,  he  was   particularly  afk'd,  whether    the 
Prifoner    at  the  Bar  was  there,    and    he  faid  he 


Mr.  At.  Gen.  Pray,  my  Lord  Gray,  will  you 
give  an  account  what  you  know  of  yones's 
coming  over,  and  what  Errand  he  was  lent 
of? 

L.  Gray.  Jones  came  fome  time  after  Cn-:g  re- 
turn'd, and  he  gave  an  account  of  other  things 
conformable  to  what  Cr^^  had  laid,  and  was  fent 
back  again  to  England  by  the  Duke  of  Monmouth 
to  give  an  account  of  his  being  ready  to  fail ;  he 
gave  him  alfo  a  Letter,  the  Contents  whereof  I 
did  not  fee.  I  had  fome  fliort  account  of  it,  but 
whedier  it  were  written  to  any  particular  Perfon, 
I  cannot  tell  ;  the  Sum  of  his  Mefllige  was,  drat 
he  would  land  by  that  time  he  could  get  thi- 
ther. 

Mr.  At.  Gen.  My  Lord  Gray,  you  had  fre- 
quent Difcourfe   witli    the    Duke   of  Mon7nouib, 

and 
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go  to  the  Duke's  Friends  in  Chejhire,  and  amongft 
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and  fo  I  fuppofe  you  can  give  an  account  who 
he  Icept  Correfpondence  with,  and  upon  whofe 
Afliftance  he   rehed. 

L.  Gray.  I  fuppole  few  people  will  believe 
we  were  lb  weary  of  our  Lives,  as  to  come  and 
throw  them  away  with  Threefcore,  or  a  very 
few  more  Men,  (for  it  was  but  a  very  fmall 
number  we  began  with)  except  we  had  had  Ex- 
peftation  of  good  afliftance.  This  I  am  fure  of, 
by  all  Dilcourfes  wicli  the  Duke  of  Monmouth, 
he  did  depend  very  much  upon  Chef/jire,  and  was 
refolv'd  to  have  hnded  and  begun  there  -,  but 
afterwards  he  confidered  of  it,  and  thought  bet- 
ter to  fend  fome  fort  of  excufe  for  not  landing 
in  Chcfhire ;  that  the  Perfons  that  were  to  be  ap- 
ply'd'to  there,  being  Men  of  great  Quality  and 
Intereft  in  their  Country,  and  able  to  manage 
it,  without  his  Affiftance:  but  in  the  IVeJl,  the 
Friends  he  relied  on,  were  not  of  that  confide- 
rable  Quality,  and  therefore  he  chofe  to  land 
there, 

Mr.  At.  Gen.  What  Lords  did  he  name,  that  he 
depended  upon. 

L.  Gra'j.  I  did  name  them  ;  my  Lord  Maccles- 
feld,  my  Lord  Brandon,  and  my  Lord  Delamere  ; 
but  I  obferved  when  the  Duke  of  Monmouth 
fpoke  of  his  Friends  in  CheJInre,  he  did  name  my 
Lord  Macclesfield,  and  my  Lord  Brandon  as  Per- 
fons. 

Earl  of  Nottingham.  My  Lord  Steward^  1 
humbly  pray  this  Witnefs  may  be  alk«d  to  whom 
that  Letter  was  written,  that  he  faith  the  late  Duke 
of  Monmouth  lent  by  Jones  ? 

L.  H.  Steward.  You  hear  my  Lord's  Que- 
ftion,  who  did  Monmouth  fend  that  Letter  by 
Jones  to  ? 

L.  Gra-j.  My  Lord,  I  never  faw  the  Letter, 
nor  do  I  know  any  Direftions  there  were  upon 
it;  I  always  looked  upon  it  as  a  Paper  of  In- 
ftruftions  given  to  him  about  the  time  when, 
and  the  name  of  the  place  where  the  Duke  was 
to  land. 

Mr.  Al.  Gen.  We  will  give  an  account  of  that 
by  Jones  by  and  by,  my  Lord.  Now  fwear  Na- 
thaniel Wade. 

[Which  was  done. 
L.  H.  Steward.    Well,    what  do  you    ask  this 
Witnefs? 

Mr.  At.  Gen.  Wade,  that  which  I  call  you 
for,  is  this,  to  give  an  account  what  you  know 
of  any  Defign  of  landing  in  CheJlAre,  or  elfewhere, 
and  of  Jones\  coming  over,  and  what  Errand  he 
was  fent  upon  ? 

Mr.  Wade.  My  Lord,    I  fhall  give  an  account 
as  far  as  I  know.  After  the  death  of  the  late  King, 
Captain  Matthews  came  to  Amjlerdam  and  gave 
an   account  there,    that  the  Duke  of  Monmouth 
intended    to    be  there  Ihortly  to  meet  and  confult 
with    my    Lord     Argyle,     who,    we    underftood, 
then   was  preparing  for  an  Expedition  into  Scot- 
land ;  thereupon   I  was  fent  into  Fricfiand   to  de- 
fire  my  Lord  Argyle  to  come  to  Amfterda?n,  which 
he  did  ;   and   there  the  Duke  of  Momnouth    did 
confult  with  him,    and    they   did  agree  together, 
that  at  the  fame  time  that  my  Lord  Argyle  made 
an    Infurrcftion    in   Scotland,  the  Duke  of  Mon- 
mouth fliould   invade    England,    and  to  that  end, 
that  he  fliould  fend   to  thofe   Friends  he  had  in 
England,  to  be  ready  to  aflift  him  when  he  came 
there  ;   and  in  order  to   it,    he  did  fend  Captain 
Matthews,    who,   amongft  other  things,   was    to 
I 


them,    my  Lord  Delamere  was  named  to  be  one, 
and  tlie    bufinefs  was  to  defire  them  to  be  ready- 
to  aflift  him    when  he  fliould  land.     Accordingly 
Captain    Matthews  went  •,    but    a  liitlc  after  his 
going  away,    I    think  one  Crag  came    over,  and 
he    came  from    Major  IVUdfnan,  and  his  bufinefs 
was  to  endeavour  a  good  Underftanding    between 
the  Duke  of  Monmouth,    and   my    Lord  Argyle^ 
who  were  then   at   fome   difference  ;    and  to  en- 
deavour    to   make    them  aft   jointly    by    united 
Counfel.      A  little  after  he  was  fent  back  again 
into    England  to  Major  Wlldman,  to  defire  him  to 
aflift    them   with   fome  Money  •,    he    went  back 
again,     and    returned,    but    brought    no  Money : 
thereupon     he    was  fent    again    by  the  Duke  of 
Monmouth,    becaufe  the  firft  time  he  was  not  fent 
by  him.      The  Sum  demanded  was  fix  Thoufand 
Pounds,     or  four   Thoufand  Pounds,  and  at  laft 
he   fent  for  a  Thoufand  Pounds.     Crag  returnsd 
with   this    Anfwer,    that    they    could    not    aflift 
them    with   Money,    for   they   did  not  know   to 
what  end  they   fliould  have  Money,  but  to  buy" 
Arms,  and  for  that  the  People  were  well    provi- 
ded enough   already,    and  there  was  no  need  of 
Money    for    that    purpofe.     The  Duke   of  Mon- 
viouth  a   while  after  fent    Mr.  Crag,   and  pawn'd 
all  the  Jewels  he  had,  to   raife  Money,  and  fit- 
ted out  three  Ships  for  this    Service,  laden    with 
Ammunition  ;    and  becaufe  he  had  promifed  my 
Lord    Argyle  to    make   a  Diverfion    in  England, 
while    he   invaded  Scotland,    he    refolved    to    go 
with    that    Provifion    he   had,     and    defired     by 
Mr.  Crag,  that  fince  thofe   Lords  and  Gentlemen 
that  were  to  aflift  them,    had  fent  no  Money,  as 
was    defired  of  them,  and    expefted  from  them, 
they    fhould     now  trouble    themfelves   with    no 
further     needlefs     Confultations ;    but  fhould  re- 
pair   each    Man    into  his  own    Country,     where 
their  Intereft  was    greateft,  to  be  re.idy  when  he 
Iliould   come.    And  in  order  to  this,    the  Duke  of 
Monmouth  did  fet  fail  from     Holland,    and   came 
to    Lyme,     and     landed    there  ;    and    did    after- 
wards   order  his  March,    fo  that  he  miglit  moft 
conveniently  meet  with   his  Chcjlr.re  Friends ;  that 
is,  towards  Gloucefter,    and  fo    to    get  Gloucejler- 
Bridge,    that    thereby   gaining  the   Command  of 
the  River  of  Severn,    thofe   of  Chefiire,    if  they 
did,  as  was  expefted,  make  an  Infurreftion  at  the 
fiime  time,  ^■'ey  might  eafily  join    together.     In 
purfuance  of  this  Defign  we  came  to  Keii}gf}^ant 
Bridge,  and  there  a  Party  of  the  King's  Hoi  le  fet 
upon    us,    and    we     took    fome    Prifoners,    and 
thereupon    thought    it    adviilible    not  to    let  the 
King's  Army  join  together,  but    to  go  back   and 
engage  thofe  that  were  already  come    together ; 
and  that  was  the  reafon  we  did  not  go  over  the 
Bridge. 

Mr.  At.  Gen.  Do  you  know  any  thing  of  Jones's 
coming  into  Holland,  and  for  what  ? 

Wade.  My  Lord,  I  had  forgot  that  ;  a 
little  before  Crag's  going  laft  away,  Jcnes  came 
over,  and  his  Bufinefs  was  to  know  why  we 
ftaid  fo  long,  for  the  Duke  of  Alojimculh'^  Friends 
in  England  had  expefted  him  long  before,  and  he 
was  difpatch'd  away  quickly  to  acquaint  them  the 
Duke  was  coming. 

Mr.  At.  Gen.  Who  was  it  he  fent  to,  to  acquaint 
with  his  coming  ? 

Wade.  To  Major  Wildman,  he  was  direfted  to 
Major  Wlldman. 

Mr. 


i58?.  for  High-Treafon. 

who  elfe  were  to  be  acquainted 
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Mr,  At.  Gen. 
with  it  ? 

Wade.  Amongfl  the  reft,  my  Lord  Ddamerr, 
my  Lord  Maccleifield  and  my  Lord  Brandon  were 
to  be  acquainted  that  he  was  coming,  and  expcdlcd 
that  they  fliould  raife  what  Forces  they  could  to 
affift  him. 

L.  H.  Steward.  Will  my  Lord  Delamere  afk  him 
any  Queftions  ? 

L.  Delamere.  No  my  Lord,  I  never  faw  his  Face 
before,  that  I  know  of. 

L.  H.  Steward.  Who  do  you  go  to  next,  Mr. 
Attorney  ? 

Mr.  At.  Gen.  Next  we  call  Richard  Goodernvgh : 
Swear  him,  [JVhich  was  done.]  That  which  I 
would  know  of  you,  Mr.  Goodenough,  is,  whether 
Jones  vfas  fent  of  any  Meflage,  and  about  what? 

Goodenough.  My  Lord,  I  was  beyond  Sea  with 
the  Duke  of  Monmouth,  and  Mr.  Jones  was  fent 
(among  other  Perfons)  to  my  Lord  Delamere  to 
give  him  notice  that  he  fhould  be  ready  againft 
the  time  that  the  Duke  fhould  land,  and  take  care 
to  fecure  himfclf,  that  he  might  not  be  feized  here 
in  Town,  for  we  were  apprehenfive  fuch  a  thing 
would  be  attempted. 

Mr.  At.  Gen.  What  Dire£lions  -Were  given  him, 
v/hat  Lords  to  go  to  .'' 

Goodenough.  My  Lord,  we  were  informed  in 
Holland,  that  my  Lord  Ddamere  was  one  of  thofe 
Lords  that  had  promifed  to  draw  his  Sword  in  his 
behalf. 

yiv.At.  Gen.  Had  yoU  any  difcourfe  with  the 
Duke  of  Monmciith  about  it  at  any  time  ? 

Goodenough.  Yes,  I  have  difcourfed  with  the 
Duke  of  Monmouth  feveral  times. 

L.  H.  Steward.  Ay,  what  did  he  fay  to  you  about 
it? 

Goodenough.  My  Lord,  he  faid  (among  other 
things)  that  he  hoped  my  Lord  Delamere  would 
not  break  his  Promile  with  him? 

L.  II.  Steward.  My  Lord  Delamere,  will  you  afk 
him  any  Queftions  ? 

L.  Ddamere.  No,  my  Lord.  I  never  faw  his 
Face  before,  that  I  know  of,  I  will  affure  you. 

L.  H.  Steward.  That  is  pretty  ftrange,  fo  famous 
an  Under-Sheriff  of  London  and  Middlefex,  as  he 
was. 

Mr.  At.  Gen.  Then  fwear  Jone;,  [Which  was 
done.]  Pray  will  you  give  an  account  what 
Meflage  you  received  from  the  Duke  of  Mon- 
mouth upon  your  going  over  into  Holland,  and  to 
whom  you  were  to  deliver  it,  and  what  became  of 
it? 

Jones.  My  Lord,  I  went  to  Holland  about  the 
latter  end  of  April  laft  •,  my  going,  as  I  have  ac- 
quainted his  Majefty  and  the  Council,  was  not 
only  about  this  Affair,  for  I  had  other  Bufmefs 
that  called  me  thither,  which  I  fhall  not  now  take 
up  your  time,  or  trouble  you  with  repeating  of: 
but  having  fome  knowledge  from  Mr,  Difney, 
that  there  were  fome  Intentions  of  doing  fome- 
thing,  tho  it  was  communicated  to  me  but  very 
darkly,  and  therefore  that  little  I  did  know,  made 
me  the  willinger  to  go  for  Holland  fo  foon  as  I 
did  ;  but  before  I  went,  I  had  a  mind  to  under- 
ftand  fomething  more  of  the  Defign  ;  and  there- 
fore the  Night  before  I  went,  I  came  to  Mr.  Dif' 
ne),  and  acquainted  him  with  my  intended  Jour- 
ney. Vir.Difne-j  did  perfuade  me  againll  it, 
thinking  that  I  had  gone  upon  this  account,  but 
I  told  him  the  Occafion,  which  he  partly  knew. 


why  I  went  -,  but  withal  I  told  him,  I  did  intend 
to  fee  the  Duke  of  Monmouth,  and  if  he  had  any 
MeflTage  that  he  v/ould  have  delivered  to  him, 
I  would  deliver  it  very  fafey.  He  told  me  all  the 
MefTnge  I  fhould  deliver  to  the  Duke  o^  Monmouth, 
if  I  faw  him,  was  todefire  him  to  keep  to  the  laft 
Conclufion,  which  he  would  find  in  a  Letter  that 
had  been  fent  to  him,  and  that  if  he  had  not  yet 
received  the  Letter,  it  was  to  come  by  the  Crop- 
hair'd  Merchant,  or  the  Crop-ear'd  Meixhant, 
I  cannot  fay  which,  but  I  think  it  was  the  Crop- 
hair'd.  I  afked  him  what  that  MeflTage  was,  left 
the  Letter  fhould  mifcarry,  for  I  told  him,  if  I 
fhould  go  to  the  Duke  of  Monmouth,  and  refer 
him  to  a  Letter  wherein  2  Meffage  was  to  be 
brought  him,  which  he  was  to  keep  to,  and  that 
Letter  fhould  mifcarry,  I  fhould  in  effed  bring  no 
Meffage  at  all  to  him.  My  Lord,  thereupon  he 
told  me,  that  I  fhould  acquaint  the  Duke  of  Mon- 
mouth that  his  Friends  in  England  would  not  by  any 
means  have  him  come  for  England,  but  that  he 
fhould  continue  where  he  was,  and  if  he  thought 
good  to  go  for  Scotland,  they  approved  of  it.  This 
is  the  Sum  of  what  he  fiiid  to  me,  as  near  as  I  can 
remember.  ^XytnY  cxxxxt  to  Amjierdam,  there  was 
one  Mr.  that  waskill'd  at  Pi//i/j-iVo;-- 

ton,  went  with  me  to  the  Duke  of  Monmouth's, 
and  when  I  came  to  him,  I  acquainted  him,  as 
Mr.  Difney  appointed  me  to  do,  that  there  was 
fuch  a  Letter  fent  by  fuch  a  Perfon,  and  that  fuch 
a  Meflage  was  included  in  it.  My  Lord,  he  was 
in  a  great  PafTion,  I  know  not  how  to  exprefs  it, 
and  feemed  to  be  very  much  troubled,  and  did 
refleft  very  much  upon  Major  IVildman,  and  faid, 
that  was  IVildtnan' s  Work  ;  and  he  faid,  (as  I  think 
that  was  the  word  he  ufed)  IVildinan  was  a 
Villain,  or  to  that  purpofe  :  but  withal  he  faid 
it  was  too  late  to  fend  fuch  a  Meflrage  now,  and 
that  he  was  refolved  to  come  for  England  ;  and 
he  would  make  IVildman  hang  with  him,  or  fight 
for  it,  with  him :  That  IVild?nan  did  think  by  tying 
his  own  Purfe,  he  fliould  tye  his  Hand,  but  he 
fhould  find  it  fhould  not  be  fo  -,  and  fome  other 
words  of  the  like  nature  he  ufed,  but  this  is  the 
Subftance  of  what  he  faid.  He  gave  fome  account 
what  Preparations  had  been  made  ;  he  faid  Money 
was  very  fliort,  and  he  had  been  fain  to  pawn 
all  he  had,  to  raife  what  Money  was  raifed  upon 
his  own  Charge.  He  aflced  me  if  I  did  think  to 
return  to  En^and  fhortly  ;  I  told  him  if  he  had 
any  fervice  to  command  me  for  England,  I  had 
fome  little  bufinefs  to  do  at  Rotterdam,  which  I 
would  difpatch,  and  then  I  would  perform  his 
Commands.  He  told  me,  he  would  be  glad  I  did 
return  as  foon  as  I  could  for  England,  and  that 
this  fhould  be  the  Meflage  I  fhould  carry  to  JFUd- 
man  in  anfwer  to  the  Meflage  he  had  fent  him, 
that  he  would  come  for  England,  and  he  fhould 
either  fight  with  him,  or  hang  with  him;  and 
that  was  all  he  had  to  fay  to  him.  I  was  coming 
away  from  him,  but  he  flopped  me,  and  told  me 
he  would  not  have  me  go  out  of  Town  till  he  had 
fpoke  with  me  again  ;  this  was  upon  the  Sunday  : 
accordingly  I  did  go  in  the  Evening  to  him,  and 
when  I  came,  he  told  me,  he  would  have  me 
ftay  till  Tuefday  Morning,  for  he  was  going  out 
of  Town,  and  "in  tended  to  be  back  again  at  that 
time  ;  but  if  not,  I  fhould  receive  from  my 
Lord  Gray  what  he  had  to  fay  to  me.  He  did 
not  come  upon  the  T'ue/da--:,  but  my  Lord  Gray 
did  come,  and  I  think  50  the  beft  of  my  remem- 
brance 
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brance   Mr.  Crag  was  with  me ;    he  told  me  all     them,   I    would  have    you    tear  the  Paper,    and 
he    had    co    fay     was,     that  the  Duke    intended     throw  it    into  the   Sea,  or  otherwile   difpofe    of 
to    be    in     England    within    nine    days,  and  that     it,    left  you  be    furprized   and   fearched  at  your 
upon    the    T'hurfda-j    feven-night    after    I    came     landing,    and  my  Papers  found  about  you.     My 
away,  the  Duke    would  be  in  England :  and   he    Lord,  I  aifked  him,  becaufe  I  would  be  as  pun- 
bid  me  to  remember  to  tell  Brand,  that   when  he     dtual     in    my    MelTage  as  I  could,    what    thofe 
heard  the  Duke  was  landed,  he   fliould  acquaint     Lords  were  to  do  when  they  came  our  of  Town, 
Sir  Robert   Peyton    with  it,    but    not  till  he  was    whether    they    fhould    come    direftly  to  him  or 
landed  ;     for   tho*  they  did   think  that  he  would    no ;  he    told   me  no,  not   but  that    they  fhould 
pin    with   them   when  the  thing  was  begun,  yet    go   into  the  Country,    and    fecure   their   Intereft 
they  ought   to  be  careful    who  it  was  communi-    for  him  there.     I    alk'd    him  then,    if    Captain 
cated    to,    for    fear   it  fhould  be  difcovered  and     Matthews   be    out  of  the   way,  and  I  be  difap- 
difappointed  :    tliis    was  all  that  I  had  in  com-     pointed  of  meeting    with   him,     fhall   I    deliver 
niand  from  my  Lord  Gray     I  came  to  Rotterdam,     this   Meffage  to  the  Lords  my  felf  ?     He  told  me 
and    difpatch'd    my    bufinefs    there,    and    would    no,  by  no  means,  for   thofe  Lords  \*ere  Perfons 
have    come    away,    but  it    happened    there  were    of  Quality,  and  that    that  was  not  a  thing  to  be 
no  Ships  coming  for    England,    nor  would  there    done  by  me.    What  fliall  I  then  do,    my  Lord, 
be   any    in  a    Fortnight's  time ;    thereupon  I  re-    faid  I,  if  Captain   Matthews  be  out  of  the  way  ? 
turned    to    Amjierdam.     When  I   came   back,    I     You   heed   not  queflion  that,  faith  he,  but  if  you 
went  to  fee   the  Duke,  to  give  him   an    account    meet  not  with  Matthews,  fpeak  to  Wildman. 
how  it  happened  that  I  was  not  gone  for    Eng-        My    Lord,    with    thefe    Inftruftions  (and    this 
land.    The  Duke  told  me  he  was  glad  I  was  not    as    near  as   I  can    rerhernber  is    the  Surri  of  ail 
gone  ;  for  now  he  had  a  further  Meffage  for  me     he    faid    to    me)    I   came    away,    and   came  to 
to  carry,  and  he  would    have    me    ftay    two  of    Sea ;    when   I  was   out  at  Sea,  I  broke  open  the 
three  days  in  Town  for  it.     I  ftay'd  three  days.     Letter  that  I   had   given  me  by  the  Duke,  and  I 
and  came  again  to  him,  but  he  told  me  he   was    will  tell  you    as   near  as    I   can,  what  were  the 
not    ready    for    me    yet ;   then  I    ftaid    two   or    Contents   of  it  ;    there  was   written  in    it  to  this 
three    days  longer  till   the  2 1  ft  of  Ma-j,    to  the 
beft  of  my    remembrance  ■,  it  was  upon  a  Thurf- 
day  that  he  gave  me  the  Meffage  that  I  was  to 
bring  into  England.    I  came  to  him  in  the  Mor- 
ning, and  he  told  me  I  fhould  come  to  him  upon    acquainted  with  the  time  cf  landing,  are  the  Lord 
the  Evening    of  that  Day,    and  when    I    came,     Macclesfield,  the  Lord  Brandon,  and  the  Lord  De- 
there  was  a  Paper  lay  before  him  on  the  Table,    lamere  •,    the  Place  to  fend  the  Coach  to,  is  to  Taun- 
and  he  took  the  Paper  and  feal'd  it  up-,  I  cannot    ton,   to  Mr.Savzgt's  Houfe  at  the  Red-Lion.     The 
fay  he  wrote  all  that  was  in  that  Paper,    but  the    place  where  the  Poft  was  appointed  to  return,  was 
Paper  that  lay  before  him  was  not  finilhed  when     Captain  Matthews'^  Lodging,    at  Mr.  Blake' j,  and 
I  came  in,  and  that  he  did  not  write  while  I  was    he  was  to  receive  the  Mjfage,  or  if  he  did  not,  he 
there,  I  am  fure ;  but  he  took  it  up  and  fealed  it    was  to  appoint  one  thatjhould  receive  it ;  or  if  it  were 
before  me,    and  when  he  had  fealed  the  Paper,     to  return  to  any  other  place,  that  was  left  to  him  to  do 
he  told  me,  I  muft  as  foon  as  I  came  to  London,     as  he  thought  fit. 
fee  for  Captain  Matthews,   Sir  Thomas  Armftron^s  ' 

Son-in-Law,  who  lodged  at  Mr.  Blake's  in  Co-  And  this  was  all,  as  near  as  I  can  remember. 
vent-Garden,  and  defire  him  to  acquaint  my  Lord  When  I  had  feen  this,  I  came  to  London,  and  being 
Macclesfield^  my  Lord  Brandon,  and  my  Lord  very  weary  and  tired,  when  I  came  home,  I  went 
Delamere  with  his  defign  of  coming  for  England,     to  bed, 

and  that  he  was  refolved  to  fet  out  upon  the  Mr.  At.  Gen.  Pray  tell  the  Court  as  near  as  you 
Saturday  Morning  after  I  came  away,  which  can,  what  day  it  was  you  came, 
was  upon  the  Friday.  He  told  me  Captain  Mat-  Jones.  I  came  out  of  Holland  the  22d  of  May, 
thews  was  to  fend  one  poft  to  that  place  that  was  I  came  home  the  27th,  and  looking  upon  my  Al- 
named  in  the  Note  to  receive  Intelligence  of  his  manack,  I  find  that  it  was  the  Wednefday  Fortnight 
landing,  and  that  fhould  be  brought  to  his  before  the  Duke  landed,  that  I  came.  When  I  was 
Friends  here  immediately,  (he  defigned  it  fhould  come  home,  I  fent  for  Mr.  Difney,  and  he  came  to 
be  twenty-four  Hours  before  the  Court  had  me  immediately  ;  I  told  him  I  had  feen  the  Duke, 
notice  of  it  in  Town,)  and  thofe  Lords  were  and  defired  that  he  would  help  me  to  the  Speech  of 
to  be  in  Readinefs,    that  as  foon  as  they   knew     Captain    Matthews.    He    told  me  he  was  out  of 


EfFeft: 


TA  U  N  T  O  N  /«  Somerfetfhire  is  the  place  to 
to  which  all  are  to  refort  ;  the  Perfons  to  he 


he  was  landed,  they  might  repair  to  their  feve- 
ral  Pofts  to  allift  him.  I  told  him  that  I  would 
deliver  what  Meffage  he  gave  me,  and  afked 
him,  what  I  was  to  do  with  the  Paper  he  put  in- 


Town ;  then  I  defired  to  ipeak  with  Major  Wildman, 
he  told  me  he  was  gone  out  of  Town  too.  Then  I 
told  him  I  muft  deliver  my  Meffage  to  him,  and  I 
told  this  Meffage  as  I  have  told  your  Lordlhips  be- 


to  my  hands  i  thereupon,  as  near  as  I  remember,  fore,    and  therefore  left   it  to  him  to  convey  it  to 

he  ufed  thefe  Expreffions  to  me;  I  do    by  you,  the  Knowledge  of  thofe  Lords  that  were  concerned; 

as  Princes  do  by  their   Admirals,  when  they   fend  he  did  feem  to  be  unwilling,  and  told  me  he  did  not 

them    out    upon    any    confiderable   Expedition,  know  how    to  communicate  it  to  thofe  Lords,  and 

which    requires    Secrecy  in    the   Management  of  afked  me  why  I  would  not  deliver  the  Meffage  my 

it,     they    have  their     Commiffion    delivered     to  felf.    I  told  him  I  did  afk  the  Duke  of  Monmouth 


them  fealed,  which  they  are  not  to  break  open 
till  they  are  at  Sea,  So  here  I  deliver  you  your 
Inftruftions  fealed  up,  which  you  are  not  to 
open  till  you  are  at  Sea ;  and  when  you  have 
opened   them,    and    read  what  is    contained    in 


that  very  Queition,  whether  I  might,  and  he  had 
forbid  me,  and  ordered  me  to  deliver  it  either  to 
Captain  Matthews,  or  to  Major  Wildman ;  and 
fince  they  were  abfent,  I  knew  not  any  to  commu- 
nicate it  to  but  only  to  him,  in  order  to  their  having 

notice 
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notice  of  it.      He  told  me  he  would  do  what  he 
could. 

Mr.  At.  Gen.  Pray  who   were  prefent  when  you 
had  this  Difcourfe  with  Difney  ? 

Jones.  There  was  none  prefent  but  himfelf  then, 
for  it  was  the  firft  time  that  I  fpoke  with  him  after 
I  came  from  Holland  ;  I  told  him  there  was  a  Poft 
to  go  to  receive  Intelligence  which  fliould  bring  no- 
tice of  his  landing  twenty  four  Hours  before  it 
could  be  known  at  Whitehall,  and  therefore  it  were 
fit  they  fliould  be  in  a  readinefs.  He  did  fcruple  at 
it,  and  faid  he  did  not  know  where  to  get  any  one 
that  could  convey  the  Mefiiige  to  them,  but  he 
would  do  what  he  could  -,  and  concluded  to  meet  at 
night  in  Smithfield,  and  he  did  fo,  and  there  were 
two  Perfons  with  him,  Mr.  Crag,  and  Mr.  Lijle, 
and  another,  I  think  his  Name  was  Brand,  and  he 
took  me  and  Brand  afide,  and  did  ask  me  where  was 
the  place  that  the  Poft  was  to  go.  I  told  him 
where,  and  then  he  did  difcourfe  of  the  Duke's 
coming  over,  but  I  mentioned  not  any  thing  of  the 
Lords,  but  only  to  Difney  ;  and  after  an  Hour's 
talk  or  thereabouts,  we  parted.  I  faw  Mr.  Difney 
once  afterwards,  but  what  he  did  with  the  Mellage 
I  cannot  tell,  he  gave  me  no  account  of  it ;  I  did  in- 
deed before  I  went  out  of  Town  fee  him  at  the 
Half-Moon  Tavern  in  I  went  out  of 

Town,  and  met  the  Duke  of  Monmouth  at  Lyme 
where  he  landed  ;  and  when  I  came  to  him,  I  told 
him  what  I  had  done  with  my  Meflage,  and  how  it 
happened  that  I  could  not  deliver  it  to  the  Perfons 
that  he  had  ordered.  The  Duke  told  me  he  was  fatis- 
fied  that  I  had  done  what  I  could,  but  feemed  to  be 
troubled  that  Matthews  was  out  of  Town.  And 
this  is  the  Sum  of  what  paffed  in  my  Knowledge,  as 
near  as  I  can  remember, 

Mr.  At.  Gen.  Had  you  no  Difcourfe  with  Difney 
what  he  had  done  with  the  Meflage,  when  you  met 
at  Smithfield  ? 

Jones.  No,  becaufe  thofe  Men  were  Strangers  to 
me,  and  I  had  never  feen  them  before. 

Mr.  At.  Gen.  But  afterwards  had  you  no  dif- 
courfe with  Brand  nor  Lifle  about  it  ? 

"Jones,  No,  not  at  all :  Brand  I  never  fpoke 
but  once  with,  and  Ufle  would  not  own  that  he 
was  the  Man  that  was  there. 

L.  H.  Steward.  Have   you  any  more  Queftions 
to  aflc  him,  Mr.  Attorney  ? 
Mr.  At.  Gen.  No,  my  Lord. 
L.  H.  Steward.  My  Lord  Delamere,  will   your 
Lordlhip  afk  him  any  Queftions.'' 

L.  Delamere.  No,  my  Lord,  I  never  fiw  his 
Face  before  this  time,  that  I  know  of,  in  my 
Life. 

L.  H.  Steward.  Then  who  do  you  call  next,  Mr. 
Attorney  ? 

Mr.  At.  Gen.  The  next  Witnefs  that  we  call,  my 
Lord,  is  Story. 

[Who  was  fworn. 
L.   H.     Steward.     "Well,     what    do    you    afk 
him? 

Mr.  At.  Gen.  Mr.  Story,  pray  will  you  give  an 
account  what  notice  you  had  of  Jones's  Mef- 
fage,  and  what  was  done  upon  it,  and  what 
Difcourfe  you  had  with  any  body  concerning  my 
Lord  Delamere,  the  Prifoner  at  the  Bar,  and  with 
whom  ? 

Story.    My  Lord,    I  had  notice  of  it   by    one 

that  lived  at  Bifhopfgate,  who  told  me  the  28/^ 

of  May  laft,  that  Mr.  Jones  was  returned  home 
from  Holland  upon  a  Meflage  from  the  Duke  of 
Vol.  W. 


for  High-Treafon. 
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Monmouth,  and  that  he  had  agreed  to  go  to  "Taunton-, 
and  there  he  expcfted  Mr.  Dare  or  Mr.  IVi'.Uams 
to  bring  an  account  that  the  Duke  was  landed  ; 
and  he  faid  that  Mr.  Jones'^  Meflage  was  delivered 
to  Difney,  in  the  abfcnce  of  Captain  M^.'/^/toj,  who 
was  out  of  Town  ;  that  after  Difney  had  receiv'd 
the  Meflage  from  Jones,  he  went  and  had  fome 
difcourfe  with  my  Lord  Delamere,  and  that  thit  night 
my  Lord  Delamere  went  out  of  Town  with  two 
Friends,  and  went  a  by-way  through  Enfeld  Chafe, 
towards  Hatfield. 

Mr.  At.  Gen.  Pray  when  was  it  you  went  out  of 
Town,  Story  ? 

Story.  The   2^lh  o^ May. 

Mr.  At.  Gen.  Who  went  out  of  Town  with  you  ? 

Story.  No  body,  but  I  overtook  Mr.  Brand  that 
Evening. 

L.  H.  Steward.  Pray  repeat  what  it  was  he  ac- 
quainted you  with  ? 

Story.  He  told  me  that  the  day  before,  Jones  was 
returned  home  with  a  Mefllige  from  Holland,  which 
Meflage  was  to  be  delivered  to  Captain  Matthews., 
but  in  his  abfence  Difney  received  it ;  and  that 
Evening  after  he  had  difcourfed  wich  my  Lord 
Delamere,  my  Lord  that  Night  wtni  out  of  Town, 
and  two  Friends  of  mine  he  faid  went  with  him, 
and  did  convey  him  away  by  a  By-way  through 
Enfield  Chafe  towards  Hatfield. 

L.  H.  Steward.  Have  you  any  more  Queftions 
to  aflc  him,  Mr.  Attorney  ? 

Mr.  At.  Gen.  Pray,  Sir,  had  you  any  difcourfe 
with  the  late  Duke  of  Monmotitb  at  Sbepon-Mallet  ? 
and  about  what  ? 

L.  H.  Steward.  By  the  way.  Friend,  where  is 
that  Brand    that  you  fpeak  of? 

Story.  He  is  kill'd  ;  I  did  not  fee  him  die,  but 
he  is  faid  to  be  kill'd  at  Keinfham  Bridge. 

Mr,  At.  Gen.  Pray  what  Difcourfe  had  you  with 
the  late  Duke  of  Monmouth  about  the  Prifoner  at 
the  Bar? 

Story.  I  heard  the  late  Duke  dl  Monmouth  fvy  at 
Shepton-Mallet,  that  his  great  Dependance  was  upon 
my  Lord  Dela?nere  and  his  Friends  in  Chefl.nre,  but 
he  was  afraid  they  had  filled  him,  or  betray'd  him, 
or  fome  fuch  word  he  ufed  -,  and  he  laid  he  could 
have  been  fupply'd  otherwife,  but  that  he  had  a 
dependance  upon  them. 

Mr.  At.  Gen.  Pray  what  Office  had  you  under 
the  Duke  of  Monmouth  ? 

Story.  I  was  Commiflary-General. 

Mr.  At.  Gen.  Well,  we  have  done  with  you. 

L.  H.  Steward.  Will  you  aflc  him  any  Quefti- 
ons, my  Lord  Delamere  ? 

L.  Delamere.  If  your  Grace  pleafe,  I  have  a 
Queftion  to  aflc  him. 

L.  H.  Steward.  Ay,  with  all  my  heart ;  what 
Queftion  you  will,  my  Lord. 

L.  Delatnere.  My  Lord,  I  deflre  to  know  whe- 
ther he  knows  one  Saxon. 

L.  H.  Steward.  What  Saxon  does  your  Lordfliip 
mean,  one  that  was  in  the  Army? 

L.  Delamere.  Yes,  one  "Thomas  Saxon. 

Story.  Yes,  my  Lord,  I  knew  him  a  Prifoner  in 
Dorchejler  Prifon,  where  I  was  a  Prifoner  my  felf. 

L.  H.  Steward.  Has  your  Lordfliip  nothing  more 
to  aflc  him  but  that  ? 

L,  Delamere.  No,  my  Lord.  . 

Mr.  At.  Gen.  Now,  my  Lord,  we  call  fome  Per- 
fons to  prove,  that  that  very  night  when  Jones 
came  to  Town,  my  Lord  Delamere  the  Prifoner  at 
the  Bar  goes  out  of  To\vn  without  any  Servant, 
G  s:  changes 
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changes  his  name,  and  goes  a  By-way :  Swear  Vaux 
and  Edlin. 

[VauX  ivas  fworn. 
L.  H.  Steward.  Well,  what  fays  this  Man  ? 
Mr.  At.  Gen.  Pray  give    my  Lords  an  account 
whither  you  went  out  ol"  Town  with  my  Lord  De- 
lamere^ and  wlien  ? 

Vaux.  My  Lord,  perhaps  I  may  not  remember 
the  very  words  that  I  gave  my  Evidence  in  before, 
but  I  will  repeat  the  Subftance. 

Mr.  At.  Gen.  It  is  not  fo  long  ago,  but  you  may 
eafily  recollecl  your  fclf;  pray  what  day  was  it 
that  my  Loi"d  Bdamcrc  fent  for  you  .-* 

Vaux.  The  26//:;  Day  of /,fi;_v,  and  I  went  out  of 
Town  the  27//J. 

Mr.  At.  Gen.  You  are  upon  your  Oath,  and 
you  muft  remember  you  are  fworn  to  tell  the 
Truth,  the  wliole  Truth,  and  nothing  but  the 
Truth. 

Vaux.  Sir,  I  fhall  take  care  to  do  it  as  fir  as  I 
can   remember. 

Mr.  At.  Gen.  Whither  was  it  that  he  fent  for 
you  ? 

Vaux.  To  the  Rummer  Tavern  m  S>v.ecnftreet., 
and  the  next  day  I  went  out  of  Town  with 
him. 

Mr.  At.  Gen.  What  day  of  the  Month  did  you 
go  out  of  Town } 

Vaux.  It  was  the  i^th  day  of  M2v. 
Mr,  At.  Gen.    What  time   of  the  night  was  it 
you  went  out  oi  London  ? 

Vaux.  It  was  about  nine  or  ten  of  the  clock. 
Mr.  At.  Gen.  What  name   did  my  Lord  Dela- 
mere then  go  by  ? 

Vaux.  He  went  by  the  name  of  Broian. 
Mr.  At.  Gen.  My  Lord,  I  would  acquaint  your 
Grace,    that  this   is  an   unwilling    Witnefs,    and 
we    are  forc'd  to  pump  all  out  of  him  by  Que- 
ftions.?  ^  ^ 

Vaux.  I  do  tell  you  the  Truth  of  all  that  I 
Icnow. 

Mr.  At.  Gen.  How  far  did  you  ride  that 
night  ? 

Vaux.  To  Hoddefden. 

Mr.  At.  Gen.  What  time  did  vou  get  thi- 
ther .?  ^        ° 

Vaux.  About  twelve   of  the  clock. 

Mr.  At.  Gen.  Whither  did  you  go  then  ? 

Vav.x.  We  went  to  Hltchen.,  and  I  return'd  back 
again  the  next  Day. 

Mr.  At.  Gen.  Whither  was  my  Lord  Delamere 
going  then } 

Vaux.  To  fee  his  Son  that  was  fick  in  the  Coun- 
try. 

L.  H.  Steivard.  What !  he  told  you  fo,  did 
he? 

Vaux,  Yes,  my  Lord. 

Mr.  At.  Gen.  What  other  Company  went  with 
you  ? 

Vaux.  Two  Gentlemen,  the  one  I  knew,  the  o- 
ther  I  did  not. 

Mr.  At.  Gen.  What  was  the  name  of  him  you 
did  know } 

Vaux.  It  was  Edlin. 

Mr.  At.  Gen.  Pray  was  that  the  direft  Road  to 
Chejhire  that  you  went .'' 

Vaux.  We  made  it  our  Way. 

Mv.At.Gen.  You  made  it  your  Way;  but  I 
afk  you  whether  it  be  the  bell  Way  ? 

Vaux.  It  is  the  freeft  Road  from  Duft. 

Mr.  At.  Gen.     But   I  afk    you   a   plain  Que- 


ftion,  upon  your  Oath  is  it  the  beft  way  into 
Cbejhire  '^ 

Vaux.  Truly,  my  Ix)rd,  I  do  not  know  that. 

L.  H.  Steward.  Pray  who  gave  you  Diredli- 
ons  to  call  my  Lord  Delamere  by  the  name  of 
Brown  ? 

Vaux.  Himfelf,  my  Lord. 

L.  H.  Steward.  Was  that  the  firft  rime  my  Lord 
went  by  that  name,  as  you  know  of.' 

Vaux.  Yes,  my  Lord,  I  never  heard  that  he 
was  called  by  that  name  till  that  time. 

L.  Delamere.  I  was  call'd  by  the  name  of  Bro-jsn 
at  that  time,  and  I  will  give  your  Grace  an  ac- 
count by  and  by  of  the  reafon  of  ir. 

L.  H.  Steward.  Has  your  Lordfhip  any  Queftion 
to  afk   him  ?  ^      j  -^ 

L.  Delamere.    No,  my  Lord. 

L.  H.  Steward.  Then  go  on  to  the  next. 

Mr.  At.  Gen.  Our  next  Witnefs  is  Edlhi,  pray 
fwear  him,  \whlch  was  done.]  Pray  will  you  aive 
my  Lords  and  the  Court  an  account  whither  you 
went  with  my  Lord  Delamere  out  of  Town,  and 
when? 

Edlin.  The  2'jth  of  May  laft,  I  was  at  the 
Cuftom-Houfe,  and  there  came  Mr.  Vaux.,  the  Gen- 
tleman that  was  here  laft,  who  told  me  he  was 
going  out  of  Town  as  far  as  Hitchen,  and  alked 
me  to  go  along  with  him  ;  he  faid  he  was  to  go 
that  Evening.  I  aflced  him  what  time  he  intended 
to  return?  he  told  me,  he  was  refolved  to  return 
the  next  day.  I  told  him,  then  I  would  go  alono- 
with  him,  and  we  appointed  the  place  of  meetin? 
to  be  at  the  Bell-Inn  in  Coleman-ftreet;  whenl 
came  there,  he  faid  there  was  a  Friend  that  was 
going  along  with  him,  one  Mr.  Brown,  we  went 
as   far  as  Hoddefden  that  night. 

Mr.  At.  Gen.  Pray  Mr.  Edlin,  will  you  look  up- 
on that  Gentleman  that  ftands  at  the  Bar ;  is  that 
he  that  went  by  the  name  of  Brown  ? 

Edlin.  Yes,  my  Lord,  that  is  he. 

Mr.  At.  Gen.  Well  then,  what  time  did  you  feC 
out? 

Edlin.  It  was  very  near  nine  of  the  clock. 

Mr.  At.  Gen.  Pray  when  was  it  that  Vaux  met 
you  at  the  Cuftom-Houfe  ? 

Ed'hh  It  was  about  ten  of  the  clock  in  the 
Morning. 

L.  H.  Steward.  Pray  did  you  hear  or  know  up- 
on the  Road,  whither  he  was  goino-  ? 

Edlin.  My  Lord,  I  did  never  fee'^my  Lord  Dela- 
mere before  in  my  life. 

L.  H.  Steward.  But  did  not  he  tf  11  you  as  he  went 
along,  whither  he  was  going  ? 

Edlin.  He  fiid  he  was  going  for  Cbejhtre  to  fee 
a  fick  Child. 

Mr.  At.  Gen.  1  uu  fay.  Sir,  that  you  went  firft 
for  Hoddejden? 

Edl'ji.  We  did  fo,  my  Lord. 

Mr.  At.  Gen.  Pray,  Sir,  how  Jong  were  you 
riding  that,  from  the  Bell  in  Coleman-ftnet  to 
Hoddefden  ? 

Edlin.  It  was  three  hours  I  believe,  or  about  three 
hours  and  a  half. 

Mr.  At.  Gen.  Then  you  rid  hard  out  of  Town. 

Edlin.  My  Lord,  it  was  towards  nine  of  the  clock 
when  we  got  on  Horfeback,  and  it  was  about 
twelve  or  a  little  more,  when  we  came  to  Hod- 
defden. 

L.  H.  Steward.  Well,  Mr.  Attorney,  is  that  all 
you  have  to  afk  him  ? 

Mv.At.Gen,  Yes,  my  Lord, 

L.H. 


L.  11.  Steward.  Will  you  afk  him  any  Queftions, 
my  Lord  Belamcre  ? 
L.  Ddamere.  No,  my  Lord. 

Mr.  Jt.  Gen.  Tiien,  my  Lord,  to  confirm  this 
Evidence,  and  to  explain  it,  I  fliall  call  you  a 
couple  of  Witnefies  to  prove  that  this  Gentleman 
went  by  the  name  o^  Brown  in  the  Cant  of  thofe 
that  were  engaged  in  this  Bufinefs,  that  the  name 
was  known  as  his  name  by  all  the  Party,  and 
called  fo  conftantly  in  their  Letters  and  Mefla- 
ges.  Swear  Tracey  Paunceford,  and  Thomas  Ba- 
bington. 

[JVhich  zvas  done. 

L.  H.  Steward.  Which  will  you  begin  with 
firft? 

Mr.  At.  Gen.  We  begin  with  Paunceford.  Pray 
will  you  give  his  Grace  and  thefe  Lords  an  account 
what  difcourfe  you  heard  at  Difney's  concerning  the 
Prifoner  at  the  Bar,  and  what  name  was  he  ufu- 
ally  call'd  by,  in  your  Meetings. 

Paunceford.  My  Lord,  I  fliall  give  as  juft  an 
account  as  I  can  ;  I  was  acquainted  with  Mr.Di/»d'y, 
and  the  14//^  oijune  I  was  at  his  Houfe. 

L.  H.  Steward.  What  "ymie  do  you  mean  ? 

Paunceford.  Lafl:  June,  my  Lord,  and  there  were 
three  more  befides,  one  Jofhua  Lock,  and  a  Country 
Gentleman  that  I  have  underftood  fince  to  be  one 
Hoofer,  and  there  was  one  Halfey  ;  and  being  there. 
Lock  ftaid  for  fome  Declarations. 

L.  H.  Steward.  What  Declarations  were  thofe  you 
Jpeak  of.? 

Paunceford.  The  Declarations  of  the  late  Duke 
of  Monmouth. 

L.  H.  Steward.  Were  they  printed  at  that 
time  ? 

Paunceford.  They  were  not  ready  at  four  of  the 
clock  in  the  Afternoon  ;  but  about  nine  of  the 
clock  they  were  finiflied,  and  three  were  printed 
off,  and  were  delivered  to  Jofhua  Lock,  and  when 
he  had  received  them  at  that  time,  there  was  a 
difcourfe  of  having  them  fent  into  Chefhire  to  one 
Mr.  Brown.  After  we  had  received  them,  we  came 
over  the  Water  together,  and  we  landed  at  Salis- 
bury Stairs,  and  Lock  was  very  earneft  for  going 
out  of  Town  that  night,  with  thofe  three  Declara- 
tions, which,  as  he  faid,  were  to  be  carried  to  one 
Mr.  Brown :  This  was  at  nine  of  the  clock,  and 
fo  we  parted. 

L.  H.  Steward.  Pray  into  what  Country  was 
he  to  carry  them  ? 

Paunceford.  A  little  way  out  of  Town,  he 
faid. 

L.  H.  Steward.  Juft  now  you  faid  they  were  to 
go  to  Chefhire. 

Paunceford.  My  Lord,  the  Difcourfe  at  Bifney's 
Houfe  was,  that  they  were  to  be  fent  into  Cheflnre  ; 
but  when  we  came  over  the  Water,  Lock  faid 
he  was  to  go  a  little  out  of  Town  to  one  Mr. 
Brown. 

Mr.  At.  Gen.  Pray  who  was  that  Mr.  Brown  as 
they  meant,  as  you  apprehended  ? 

Paunceford.  I  underftood  Mr.  Brown  to  be  my 
Lord  Delamere  by  fome  difcourfe. 

L.  H.  Steward.  Whofe  jdifcourle  did  you  un- 
derftand  it  by  .'' 

Paunceford.  The  firft  time,  my  Lord,  that  I 
heard  of  my  Lord  Ddamere's  going  by  the  name 
of  Brown ,  was  upon  a  difcourfe  with  one 
Edlin. 

L.  H.  Steward.  Prithee  tell  us  what  that  dif- 
courfe thou  hadft  with  Edlin,  was, 
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Paunceford.  Mr.  Edtin,  about  the  latter  end  of 
May  laft,  went  out  ot  Town,  as  I  heard,  and 
when  he  came  back  again,  I  afktd  him  v^hither 
he  went  ?  he  faid  he  was  invited  by  a  Friend  to 
go  with  him  out  of  Town,  and  my  Lord  De- 
lamere  went  along  with  them,  and  went  by  the 
name  of  Brown. 

Mr.  At.  Gen.  What  Difcourfe  had  you  with 
Difney,  or  any  body  elfe  about  my  Lord  De!a- 
mere's  going  by  the  Name  of  Brown  ? 

Paunceford.  Mr.  Difney  did  ufe  to  mention  my 
Lord  Delamere  by  the  name  of  Bruwn. 

Mr.  At.  Gen.  Pray  were  you  at  any  Meeting 
with  any  body,  and  whom,  at  any  Tavern,  and 
what  Tavern,  where  any  fuch  difcourfe  was 
had? 

Paunceford.  My  Lord,  I  was  at  a  Meeting  at 
the  Cajlle-Tavern  with  Mr.  VermuydL-n,  and  my 
Brother  Babington,  and  one  Manning  ;  but  there 
was  no  mention  then  of  any  Brown  that  I  remem- 
ber, nor  of  my  Lord  Delamere,  but  only  there 
was  Ibmething  in  relation  to  the  landing  of  the 
Duke  of  Monmouth  ;  the  Queftion  was  afked  where 
he  was  to  land,  and  Mr.  Vermuyden  made  anfwer 
he  did  not  know. 

L.  H.  Steward.  Will  your  Lordfliip  pleafe  to 
afk  this  Witnefs  any  Q^iellions,  my  Lord? 

L.  Delamere.  Pray,  Sir,  did  you  ever  know  any 
body  elfe  that  went  by  the  name  of  Brown  be- 
fides me? 

Paunceford.  May  I  anfwer  this  Queftion,  my  Lord? 

L.  H.  Steward.  Anfwer  it  !  yes  you  muft,  you  are 
fworn  to  tell  the  Truth,  and  the  whole  Truth,  Man. 

Paunceford.  My  Lord,  there  was  a  difcourfe  of 
Mr.  Vermuyden's  going  by  the  name  of  Brow;:. 

L.  H.  Steward.  Will  you  afk  him  any  more 
Queftions,  my  Lord? 

L.  Delamere.   No,  my  Lord. 

L.  H.  Steward.  Then  go  on,  Mr.  Attorney. 

Mr.  At.  Gen.  Pray,  Mr.  Babington,  do  you  tell 
my  Lords  what  you  know  of  my  Lord  Delamere's 
going  by  the  name  of  Brown. 

Babington.  My  Lord,  I  fliall  give  an  account. 
When  I  firft  knew  any  thing  of  the  Tranfadions, 
I  was  with  my  Brother  Paunceford,  Mr.  Vertnuyden, 
and  one  Chadwick  that  went  into  the  Weft,  and 
there  was  a  difcourfe  of  two  Gentlemen  that  went 
by  names  I  did  not  know  -,  Brown  was  one,  and 
I  was  defirous  to  know  who  was  meant  by  it :  I 
was  at  that  time  but  newly  acquainted  with  liiC 
Concerns  of  thefe  People  ;  and  fo  I  found  they 
were  fearful  to  entruft  me :  but  afterwards  I  was  at 
the  Cajlle-lavern  where  my  Brother,  and  my  Un- 
cle Vermuyden  was,  and  in  difcourfe  of  Mr.  Brown, 
fome  body  happened  to  name  my  Lord  Delamerc'st 
name,  but  he  was  prefently  taken  up  -,  you  mean 
Mr.  Brown.  Ay,  faith   he,  I  do. 

L.  H.  Steward.  About  what  time  was  this,  pray 


you.-" 

Babington.  About  the  middle  ov  \xittr  tnd  of  May 
laft. 

Mr.  At.  Gen.  Were  you  at  Difiey's  when  the 
Declarations  were  printed  there? 

Babington.  Mr.  Attorney,  I  will  give  an  account 
of  that  afterwards,  but  I  have  fometliing  elfe  to  fiy 
firft.  After  this,  I  was  diligent  to  know  of  my 
Uncle  Vermuyden  and  my  Brother,  who  this  Mr. 
Brown  was :  my  Uncle  told  nie  it  was  my  Lord 
Delamere,  and  defired  me  whenever  I  difcourfed  of 
him,  to  call  him  by  that  name,  and  I  have  very 
good  reafon  to  believe  Mr.  Vermuyden  knew  of  the 
G  g  2  matter. 
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matter,  becaufe  he  was  acquainted  with  a  great 
many  of  that  fort  of  People,  and  declared  he  had 
coUetted  and  knew  of  Moneys  that  were  gathered 
for  taat  Purpofe  •,  and  he  had  a  good  account  of 
MoiimoHth'a  landing,  and  of  the  Force  he  had  m 
the  Weft,  and  how  long  it  was  prefumed  that  he 
could  maintain  that  Force  without  Affiftance  from 
any  body  elfe  -,  and  fo  I  prelume  he  was  very  well 
acquainted  with  the  whok  Tranfaftion.  Afterwards 
I  happened  to  be  at  Difney's  over  the  Water,  there 
was  my  Brother  Paunceford,  Mr.  Halfe-^,    and  my 

felf.  ^       . 

Mr.  At.  Gen.  Tell  what  pafled  there  at  that  time. 

Bakngton.  Difiey  fhew'd  me  a  Declaration  that 
was  not  perfefted  quite,  but  after  that  we  fell  into 
a  difcourfe  about  Mr.  Brow?u  and  afterwards  my 
Lord  Ddamere's  name  was  named  by  fome  body, 
that  fome  of  the  Declarations  were  to  be  fent  to 
him  ;  and  I  remember  Mr.  Dfiey  ftid  he  was  a- 
fraid  my  Lord  Delamere  was  not  capable  of  doing 
that  Service  that  was  expedted  from  him  in  Cbeflnre 
for  want  of  ibme  of  thole  Declarations,  which  would 
be  mighty  ufeful  to  him  to  inform  the  People,  they 
being  MonmouWi,  Declarations. 

L.  H.  Steivard.  Had  Lock  any  of  thofe  De- 
clarations  away   for  that  Mr.  Brown    you   fpeak 

of?  ^       , 

Babw'it.oti.  I  never  knew  Lock,  my   Lord. 

Mr.  Jt.  Gen.  What  number  of  Declarations  did 
Bifne)  print  ? 

Babiiglon.  Difney  told  us  he  hoped  in  twenty 
four  Hours  to  have  500  printed,  a  good  number 
of  them  were  to  be  fent  to  my  Lord  Delamere.,  and 
feveral  of  them  were  difperfed. 

L.  H.  Steward.  Have  you  any  more  Queftions 
to  afk  him,  Mr.  Attorney  ? 

Mr.  At.  Gen.  No,  my  Lord, 

L.  H.  Steward.  Will  you  ask  him  any  Queftions, 
my  Lord  Delamrre  ? 

L.  Delamere.  No,  my  Lord. 

Mr,  At.  Gen.  Then  may  it  pleafe  your  Grace, 
the  next  Wimefs  we  fliall  bring,  ftiall  be  to 
prove  that  my  Lord  Delatnere  took  frequent 
Journies  backward  and  forward  in  a  very  little 
compafs  of  time,  and  the  fame  Witnefs  will  like- 
wife  tell  you  what  Difcourfe  he  had  with  my 
Lord  during  the  very  time  of  Monmouth's  Re- 
bellion, to  ftir  up  the  People  to  join  with  him. 
Swear  Hope,  \JVhich  was  done.']  Pray  tell  my 
Lords  what  difcourfe  you  had  with  my  Lord  De- 
lamere, and  when  ? 

Hope.  Upon  the  Sunday  before  the  Coronation, 
my  Lord  DAamere  came  down  Poft  to  my  Houfe, 
towards  his  own  Houfe  in  Chejhire 

L.  H.  Steward.  Prithee  where  is  thy  Houfe  ? 
For  thefe  noble  Lords  do  not  know  thee,  per- 
haps fo  well  as  I  do  ;  therefore  tell  us  where  it 
is. 

Hope.  My  Lord,  my  Houfe  is  at  the  nree- 
Tuns  in  Coventry. 

L.  H.  Steward,  Well,  go  on,  tell  what  thou 
knoweft. 

Hope.' -Some  time  after  that  he  came  down 

Poft  again,  and  a  little  after  he  went  up  again 
Poft,  and  he  told  me  he  went  down  another 
way  ;  and  after  that,  the  21ft  of  June,  he  came 
down  Poft  again,  this  was  upon  a  Sunday,  the 
Sunday  Seven-night  after  the  Duke  of  Monmouth 
landed. 

Mr.  At.  Gen.  Had  he  any  Servant  with  him  at 
that  time  ? 


Hope.   Yes,  he  had 
L.  H.  Sieivard.  Had  he  a  Servant  with  him  every 
time  he  came  down  Poft  ? 

Hope.  No,  he  came  over,  I  remember,  without 
any  Servant,  only  with  a  Poft-Boy. 

L.  H.  Steward.  Well,  and  what  difcourfe  had 
you  with  him  at  that,  or  at  any  other  cirne? 

Hope.  My  Lord,  that  Sunday  the  21ft  of 
June,  my  Houfe  was  very  full  of  People  to  en- 
quire News ;  it  being  in  the  time  of  the  Re- 
bellion, every  one  was  defirous  to  know  how 
things  went :  and  there  was  one  Ingram  in  the 
Houfe,  that  came  to  me,  and  aflied  what  News 
from  London,  for  they  fay,  laith  he,  that  the 
Duke  of  Albemarle  is  killed,  and  his  Hearfe 
brought  to  IVt'Jlminfter  Abbey.  Thereupon  I  know- 
ing my  Lord  Delamere  was  come  from  London,  I 
went  into  the  Room  to  my  Lord,  and  defired  to 
know  of  his  Lordfliip  what  was  the  News  in 
London.  He  told  me  he  was  little  at  Court,  and 
therefore  could  not  tell  much  News.  I  then 
afked  him  what  he  heard  concerning  the  Duke 
of  Albemarle ;  faid  I,  they  fay  here  he  is  killed. 
Saich  my  Lord,  I  am  forry  for  it,  if  it  be  fo, 
but  I  fear  it  is  too  true  ;  but  if  he  be  killed,  it 
is  faid  he  is  killed  by  his  own  Party.  I  aflced 
him  how  ?  He  told  me,  a  Party  of  the  Duke  of 
Albemarle's  Men  were  commanded  to  fire  at  the 
Duke  of  Monmouth's  Men,  but  inftead  of  ftioot- 
ing  at  them,  they  fhot  into  the  Ground,  upon 
which  they  were  very  feverely  handled  by  their 
Officers  ;  which  fo  inraged  them,  that  they  fired 
upon  them,  and  killed  feveral  of  them,  and 
amongft  others,  the  Djke  of  Albemarle  was  killed  ; 
and  he  told  me  the  Duke  of  Monmcuth  had  feveral 
Field-Pieces,  and  Arms  fufficient  for  near  thirty 
thoufand  Men. 

Mr.  At.  Gen.  Pray,  did  he  fhew  you  any  Places 
in  any  Maps  ? 

Hope.  There  was  in  the  Room  Adams's  Map 
of  Er.gland,  and  my  Lord  Delamere  ftiewed  me 
which  way  Monmcuth  went,  and  pointed  out 
fuch  and  fuch  Towns  that  he  was  poflefted  of; 
and  withal  fiiid,  he  did  fear  there  would  be  many 
bloody  Nofes  before  the  Bufinefs  was  at  an 
end. 

Mr.  At.  Gen.  How  many  times  do  you  think 
my  Lord  did  ride  poft  to  and  fro  ? 

Hope.  About  five  times,  I  believe. 

L.  H.  Steward.  Within  what  fpaceof  time  ? 

Hope.  From  the  Sunday  Sev'night  before  the 
Coronation  to  the  Twenty-firft  of  June  follow- 
ing. 

L.  H.  Steward.  Have  you  done  with  him,  Mr. 
Attorney  ? 

Mr.  At.  Gen.  Yes,  my  Lord. 

L.  Delamere.  My  Lnrd  High  Steward,  with  your 
Grace's  Leave,  may  I  afk  this  Witnels  any  Que- 
ftions ? 

L.  H.  Steward.  Yes,  my  Lord,  what  you 
pleafe. 

L.  Delamere.  Pray,  did  I  go  down  poft  four  or 
five  times,  do  you  fay  in  that  fpace  r 

Hope.  My  Lord,  I  fay  you  did  go  fo  often  back- 
ward and  forward. 

"L.Delaviere.  What  time  was  that,  you  fiy, 
I  came  without  any  Servant,  only  with  a  Poft- 
boy  ? 

Hope.  I  cannot  tell. 

L.  H.  S'ezvard.  Will  your  Lordfliip  afk  him  any 
more  Queftions  ? 
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L.  Dclamere.  No,  my  Lord. 

Mr.  /It.  Gen.  Tlien,  my  Lord,  wc  defire 
Thomas  Saxon  may  be  fworn  ;  [JVhkb  was  done.] 
Pray,  Mr.  Saxon,  will  you  give  an  account  to 
his  Grace  and  my  Lords,  what  you  know  of 
my  Lord  Delatnere,  the  Prilbner  at  the  Bar,  con- 
cerning any  Infurrcftion  or  Rebellion  defigned  by 
him  in  Chejbire,  and  when  ? 

Saxon.  At  the  beginning  of  June  lafl,  I  was 
fent  for  to  Mere,  my  Lord  Ddamere's  Houfe  in 
CheJJnre,  where  when  I  came  I  was  conveyed  in- 
to a  lower  Room,  where  were  my  Lord  Delameret 
Sir  Robert  Cotton  and  Mr.  Crew  Ojfley,  and  they 
told  me  1  was  recommended  to  them  by  my  Lord 
Brandon,  who  had  faid,  I  was  an  honefl  ufeful 
Man,  and  they  hoped  I  would  prove  fo :  For 
they  had  fent  to  the  Duke  of  Mor.tnouth,  who 
was  in  Holland,  and  received  an  anfwer  by  one 
Jones,  and  as  foon  as  they  had  an  anfwer,  my 
Lord  Delamcre  came  away  poll  into  the  Country 
under  another  Name,  and  by  being  conveyed 
through  Morefields,  came  down  to  raife  ten 
thoufand  Men  for  the  Duke  of  Monmcutb  in  Che- 
Jlrtre,  by  the  firft  of  June  :  but  now  they  had  con- 
fidered  of  it,  and  found  they  could  not  raiie 
them  till  Midfiimmer,  for  they  muft  have  time  to 
raife  a  Sum  of  Money,  forty  thoufand  Pounds  in 
that  Country,  to  maintain  the  Men.  They  afked 
me,  whether  I  would  not  undertake  to  carry  a 
Meffage  to  the  Duke  of  Mon?nouth  :  I  told  them 
I  would,  and  I  had  there  given  me  eleven  Guineas, 
and  five  Pounds  in  Silver  for  my  Journey,  and  I  did 
hire  a  Horfe  afterwards,  and  did  deliver  my  Mef- 
fage to  the  Duke  of  Monmcutb. 

L.  H.  Steward.  When  was  this,  do  you  fay  ? 

Saxon.  This  was  the  beginning  of  June> 

L.  H.  Steward.  What  day  of  June  ? 

Saxon.  I  cannot  tell  to  a  day,  what  day  in  June 
it  was,  for  I  did  not  fet  it  down  ;  but  I  believe  it 
was  the  third  or  fourth  of  June. 

L.  H.  Steward.  How  came  you  to  be  recom- 
mended by  my  Lord  Brandon  to  thefe  Gentle- 
men ?  Were  you  acquainted  with  my  Lord  Bran- 
don ? 

Saxon.  I  was  acquainted  with  him  :  The  firft 
time  I  was  with  him  was  at  Over,  the  next  time 
was  at  my  Lord's  own  Houfe. 

Mr.  At.  Gen.  Ay,  pray  tell  my  Lord,  how 
you  came  acquainted  with  my  Lord  Bran- 
don ? 

Saxon.  Upon  the  Monday  in  £'a/?^r  Week  laft, 
being  at  Over,  I  was  fent  for  by  my  Lord  Bran- 
don to  drink  a  Glafs  of  Ale,  and  fmoke  a  Pipe  ot 
Tobacco  with  him;  and  when  I  came  thither, 
my  Lord  told  me  he  had  a  defire  to  be  acquainted 
with  me  ;  fo  we  drank  a  confiderable  while  ;  and 
he  was  attended  at  that  time  with  one  Hol.injhead, 
and  one  Mr.  hee.  And  after  we  had  drank  pretty 
fmartly,  and  after  fome  Difcourfe,  Lee  and  Hol- 
linjhead  went  forth,  being  called  out  to  fpeak 
with  fome  body,  about  an  Eftate  or  a  Tenement 
that  they  were  concerned  in.  After  they  were 
gone  our,  my  Lord  Brandon  began  to  difcourle 
about  the  Eleftions  of  Parliament- men,  how 
unfairly  they  had  been  carried  :  he  faid,  he  flood 
both  for  the  Town  and  County  of  Lancajier, 
but  had  loft  it  by  an  unfair  Eleftion ;  for  the  o- 
ther  Party  had  made  fcvenfcore  Freemen  in  one 
night  in  the  Town,  and  by  that  means  had  car- 
ried it  againft  him  •,  which  had  exafperated  the 
Country    fo   much,    that  they   were    rcfolved  to 


make  it  an  occafion  of  raifing  up  the  Country  in 
Arms,  under  pretence  of  maintaining  the  Chri- 
fiiian  Eiigiijh  Liberties  -,  and  that  they  had  a  defign 
to  fend  for  the  Duke  of  Movmoutb,  and  make 
him  King,  and  that  they  muft  mak^;  ufe  of  fuch 
Men  as  me,  that  were  Men  of  Intereft  in  the 
Country,  to  ftir  up  the  People  to  rife  ;n  Arms  : 
and  if  I  would  come  to  Go/ie-w/,^,  his  Houfe,  upon 
the  Monday  after,  he  would  tell  me  more  of 
that  Bufinefs.  I  went  according  to  the  time,  and 
there  he  told  me  a  great  deal  to  the  fame  purpofc, 
and  withal  he  fliewed  me  a  Letter  that  he  had 
written  to  the  Duke  of  Monmouth;  which  Letter  I 
afterwards  faw  at  Briugwai^r. 

L.  H.  Steward.  Have  you  any  more  Queftions 
to  afk  him  ? 

Mr.  At.  Gen.  No,  my  Lord  ;  but  if  my  Lord 
Dclamere  pleafe  to  afk  him  any  Queftions,  he 
may. 

L.  Delamere.  I  humbly  pray  he  ftiay  repeat  the 
Evidence  he  hath  given  againft  me,  for  I  have  not 
heard  what  he  has  faid. 

L.H.  Steward.  Turn  toward  my  Lord  Z^'/ivwi-r^, 
and  repeat  the  Evidence  that  you  gaveagiinit  nim, 
fo  as  he  may  hear  you. 

\JFbicb  he  did  to  the  fame  effeSl,  as  before. 

L.  H.  Stezvard.  Pray,  from  whom  did  you  re- 
ceive that  Money  ? 

Saxon.  I  received  it  from  my  Lord  Delamere. 

L.  H.  Steward.  My  Lord  Delamere,  will  you 
afk  him  any  Queftions  ? 

L.  Delamere.  Yes,  may  it  pleafe  your  Grace. 

L.  H.  Steward.  Then  the  Method  you  are  to 
take,  is  this,  you  muft  propound  your  Queftions 
to  me,  and  then  I  will  propound  them  to  the 
Witnefs  r 

L.  Delamere.  I  defire  to  know,  may  it  pleafe 
your  Grace,  when  was  the  firft  time  that  he 
declared  this  that  he  has  now  fworn  againft 
me.-* 

L.  H.  Steward.  My  Lord  defires  to  know  of 
you,  when  it  was  that  you  firft  made  known  this 
againft  him .'' 

L.  Delamere.  And  to  whom  my  Lord  ? 

Saxon.  I  fuppofe  I  told  Mr.  5/orc'7  of  it  firft,  my 
Lord,  at  Dorcbejler  after  I  was  taken  Prifoner  for 
the  Rebellion. 

L.  Delamere.  W  hen  did  he  tell  it  Storey,  my 
Lord  ? 

Saxon.  I  think  it  was  a  Fortnight  after  my  ac- 
quaintance with  him. 

L.  H.  Stezvard.  Were  you  then  in  the  fame 
Prifon  with  Storey. 

Saxon.  Yes,   1  lay  with  him  in  the  fame  Bed. 

L.  Delamere.  If  your  Grace  pleafe,  I  would  afk 
him  another  Queftion. 

L.  H.  Stezvard.   Ay,  what  you  will. 

L.  Dclamere.  I  delire  to  know,  when  was  the 
firft  time  that  he  made  Oath  of  this,  and  upon 
what  occafion  it  was  ? 

L.  H.  Stezvard.   What  fxy  you  to  that  .-' 

Saxnn.  The  firft  time  I  made  Oath  of  it,  was 
when  I  lay  fick. 

L,.  Delamere.  Will  your  Grace  pleafe  to  afk  him 
where  that  was,  and  when  ? 

Saxon.  It  was  before  his  Majefty's  Counfel- 
lors,  that  were  fent  to  take  my  Examination  in 
Nezvgate. 

L.  H.  Steward.  Prithee,  I  do  not  know  when 
thou  cameft  to  Newgate,  it  may  be  thou  haft  been 
there  ofcner  than  once. 

Saxon. 
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Saxon.  I  gave  my  firfl:  Information  immediate- 
ly after  I  was  brought  to  Town,  when  I  was  re- 
moved from  Dorchejler  Goal  to  Newgate. 

L,  Dc'Iamere.  My  Lord,  I  defire  your  Grace 
would  alk  him  what  time  he  came  up  ? 

Sayton.  The  beginning  of  the  laft  Term. 

L.  Delamere.  Then  I  defire  to  know,  my  Lord, 
whether  he  did  remain  a  Prifoner  in  the  Country 
all  the  other  time  ? 

Saxon.  Yes,  I  did  fo,  from  the  Tenth  of  July^^ 
till  the  time  that  I  was  brought  up  to  New- 
gate. 

L.  Delamere.  My  Lord  I  defire  to  know  of 
him,  whether  I  had  ever  imployed  him  about  any 
of  my  Concerns,  that  fhould  give  me  an  occafion 
of  trufting  him  with  fuch  Secrets  ? 

L.  H.  Steward.  Wliat  Bufinefs  of  Importance 
had  my  Lord  Delamere  ever  imploy'd  you  about 
before  this  time  ? 

Saxon.  I  was  never  imploy'd  about  any  Con- 
cerns of  my  Lord  Delamere'^  before  that  time^ 
neither  was  I  ever  in  his  Company,  but  only 
then,  and  then  as  recommended  by  him  to 
him-,  for  they  faid,  they  muft  make  ufe  of  fuch 
as  me  to  make  their  Defigns  known  to  the 
Country,  for  the  accomplifliing  what  they  did 
intend. 

L.  Delamere.  Recommended  by  him,  who  does 
he  mean  ? 

Saxon.  By  my  Lord  Brandon. 

'Lj.  Delamere.  If  your  Grace  pleafe,  I  defire 
to  know  what  the  Bufinefs  was  that  he  was  to 
do? 

Saxon.  I  was  to  inform  the  Country  concern- 
ing the  time  of  the  Rifing,  my  Acquaintance 
abounded  that  way,  and  by  their  Difcourfe  they 
had  got  Men  in  every  Place  to  acquaint  the 
Country  when  they  fliouldrife. 

L.  H.  Steward.  Were  you  acquainted  with  any 
great  number  ? 

Saxon.  My  Lord,  I  was  a  publick  Tradefman 
in  Mtddlewich,  and  much  acquainted  with  the 
ordinary  fort  of  People. 

L.  Delatnere.  My  Lord,  he  fays  he  was  fent  for 
to  my  Houfe,  I  defire  to  know  who  was  the 
Meffenger  that  was  fent  for  him  ? 

Saxon.  My  Lord,  I  did  afk  him  his  Name, 
but  he  would  not  tell  it  me  ;  he  told  me  he  was 
but  a  Tenant  to  my  Lord  Delamere,  and  had 
been  imployed  in  fuch  Bufineffes  for  my  Lord 
Delatnere'a  Father,  Sir  George  Booth  ;  he  was  a 
lame  Man  in  one  Arm,  for  he  had  his  Hand  fhot 
away  at  the  Siege  of  Nantwich. 

L.  Delatnere.  It  was  '7cm  Long  the  Carrier, 
I  fuppofe,  or  fome  fuch  Fellow  or  other,  that  I 
fent  for  him ;  my  Lord,  I  defire  to  know  what 
time  of  Day  or  Night  was  it  when  lie  came  to 
my  Houfe  ? 

Saxon.  It  was  juft  when  it  began  to  be 
dark,  the  Meflenger  came  to  me  in  the  After- 
noon to  fetch  me  thither,  and  I  fent  for  a  Man's 
Horfe  that  lived  near  me,  and  when  it  was 
brought  me,  he  afked  me  what  made  me  go  fo 
late  I  I  told  him  I  had  occafion  to  go  late,  and  I 
Ihould  return  late,  and  the  Man  ftaid  at  my  Houfe 
for  his  Horfe  till  it  was  late  :  but  I  not  coming 
home,  he  left  order  for  his  Horfe  to  be  brought  to 
him. 

L.  Delamere.  Next,  my  Lord,  I  defire  to  kn6w 
when  he  came  to  my  Houfe,  whether  he   did  a- 


light  from  his  Horfe  at  the  Stables  that  belong  to 
the  Houfe  or  no  ? 

Saxon.  I  did  alight  juft  at  the  Old-Buildings, 
and  the  Man's  Horfe  that  came  with  me  and  mine 
were  taken  into  the  Stables. 

L.  Delamere.  Pray,  my  Lord,  aflc  him  who 
took  his  Horfe  from  him  ? 

Saxon.  The  Man  that  came  with  me,  and 
he  went  into  the  Houfe  and  brought  out  a 
Candle. 

"Li.  Delamere.  My  Lord,  I  would  askhimwhe- 
tlier  the  Door  he  was  let  in  at,  was  that  which  was 
neareft  the  Stable,  or  which  Door  ? 

L.  H.  Steward.  Do  you  know  what  Door  of  the 
Houfe  you  were  let  in  at  ? 

L.  Delamere.  My  Lord,  I  alk  him  whether  \t 
were  the  next  Door  to  the  Stable? 

Saxon.  My  Lord,  I  cannot  very  well  give  an 
account  of  that,  for  I  never  was  at  the  Houfe 
before. 

L.  Delatnere.  Pray,  my  Lord,  let  him  recolledl: 
himfelf,  whether  it  were  the  Door  next  the  Stable 
or  not. 

L.  H.  Steward.  Ay,  with  all  my  heart,  if  he 
can. 

Saxon.  I  did  not  fee  any  other  Door  but  that 
I  came  in  at,  and  therefore  I  cannot  tell  which 
Door  it  was. 

L.  Delatnere.  Thefe  Queftions,  my  Lord,  I  take 
to  be  proper  for  me  to  ask,  and  I  believe  I  fhall 
make  it  appear  to  your  Grace  to  be  fo  by  and 
by. 

L.  H.  Steward.  Good  my  Lord,  take  your  full 
Liberty,  and  alk  what  Queftions  you  pleafe; 
for  I  know  my  Lords  here  will  be  very  well  plea- 
fed  that  you  have  all  the  Scope  allowed  you  that 
can  be. 

L. Delamere.  I  humbly  thank  your  Grace;  I 
defire  to  know  of  him,  who  let  him  into  the 
Houfe? 

Saxon.  The  Man  that  came  with  me  went 
with  me  juft  to  the  Door,  and  let  me  in  within 
the  Door,  and  I  faw  no  other  Man  but  that  Man, 
till  I  came  into  the  Room  where  my  Lord  and 
thofe  two  Gentlemen  were. 

L.  Delamere.  Was  there  no  body  elfe  but  wc 
there  ? 

Saxon.  No,  you  were  fo  wife,  you  would  let  no 
body  be  by. 

L.  Delamere.  My  Lord,  I  fhall  trouble  this 
Witnefs  no  farther  at  prefent. 

L.  H.  Steward.  Then  Mr.  AtlorneyGeneral-,  will 
you  proceed  ? 

Mr.  At.  Gen.  My  Lord,  we  Ihall  give  n» 
more  Evidence  at  prefent,  but  fhall  reft  here  till 
we  fee  what  Defence  this  Noble  Lord  will  make 
for  himfelf. 

L.  H.  Steward.  Then,  my  Lord  Delamere,  your 
time  is  now  come  to  make  your  Defence,  you 
have  heard  what  has  been  evidenced  againft  you, 
and  my  Lords  now  expeft  to  hear  what  you  have 
to  fay  for  your  felf. 

L.  Delamere.  May  it  pleafe  your  Grace,  a 
great  part  of  the  Day  is  fpent,  and  I  would  beg 
the  Favour  of  your  Grace,  that  I  may  have  tiie 
Favour  till  to-morrow  Morning  to  review  the 
Notes  I  have  taken,  and  then  I  fliall  make  my 
Defence. 

L.H.  Steward.    My     Lord    DLrm-'re,     I    had 

this  very,  thing  in  my  Thoughts  before  I  came 

I  hither 


for  High-Treafon- 


hither  this  Day,  becaufe  I  did  forefee  that  this 
was  hkely  to  be  a  long  Caiife,  and  the  proceed- 
.ino-  in  it  would  take  up  much  time  :  I  have  a 
little  doubt,  I  mull:  needs  fay,  in  my  own  Mind, 
whether  it  may  be  done  by  Law  •,  I  know  very 
well,  if  this  were  a  Trial  in  full  Parliament, 
there    have    been   Precedents  to  warrant  the  Ad- 
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Tben   the  Judges  wUhdreiv  into   the  Exchequer- 
Cbamber. 

E.  oi' Nottingham.  My  Lcrc!  High  Sfetvard,  1  do 
humbly  conceive  this  is  a  Matter  that  con- 
cerns the  Privilege  of  the  Peers ;  and  becaufe 
it  is    a    matter    that   doth  fo   much    concern  the 

journment  till  another   Day,  though  it  be  in  the  whole  Peerage,    I    think  my  Lords   here    ought 

midft  of     a    Trial ;    and  in  the    middle    of  the  in     fome    meafure    to  concern   themfelves   about 

Evidence  :    But  this    Court    I  take  to  be  of  the  it  :  Therefore,  my  Lord,    I  have   a     fhort  Mo- 

iame   nature,    though  of    a    degree   higher,  with  tion  to  make    to  your  Grace,    That,  confidcnng 

the  other    ordinary  Courts  of    Judicature ;    and  the    Confequence     that    the    Precedent    of     this 

whether  it  be  not  obliged  and    tied    up    to  the  Cafe    may    draw    with    it,    fince    my   Lords  the 

fame  Method  of  Proceedings    with    thofe    other  Judges  are    gone    together    to     coniult    of    this 

Courts,    where  all    Capital    Oirences     are     tried.  Point,  of  which,    I  may     fay,    they    are^  not  al- 

is  a  thing   I  am  in  fome    doubt  about  :  In  thofe  together  the    fole  Judges  ;    we     may  aho    with- 

Courts    it    has    not    been   ufual    to    adjourn  the  draw  to  confider  of  this  Matter  with  them,    be- 

Court  after    Evidence   given  ;    nay,    it  has  been  caufe    it    may  not  be  proper  for    my    Lords   in 

Ibmetimes    a    Queftion,    wiiether  the   Judges    in  publick    here,    to  offer    what   they  may  have  to 

thofe  Courts,  after  the  Jury    are   gone  from  the  fay,    to  incline    my  Lords  the    Judges  in    their 

Bar,    to  confider  of  their  Verdid,  could  adjourn  Judgments  one  v/ay  or  other. 

themfelves:    I    fay,    the    Judges  have  fometimes  L.  Fakonkrg.    My      Lord,     I    humbly     offer 

made  a    Doubt  of  it,  though  I  know  the  Point  this  to    your   Grace,    upon  the  Motion  that   this 

is    now  fettled,    and    the    Praftice  is,    that    they  Noble    Lord  has  made.   That,    with  Submiffion, 

may,  and    do.     But  this  is  moft  certain,   after   the  I  take  this  to   be  a  thing  that    concerns   the   Pri- 

Evidence  given,    the  Jury    cannot  be  adjourned,  vilege  of  Peerage  only,  and  I  conceive  the  Judges 

but  muft  proceed  in   their  Enquiry,  and  be  kept  are    not    concerned    to     make     any    Determina- 

together  till    they  are  agreed   of  their   Verdift  •,  tion    of  that     Matter.     I    think    therefore,    my 

this  has   caufed  fome  Hefitancy  in  me,  what  the  Lords  here  ought  to  retire  with  them  to  confider 

Law  may  be  in  this  Cafe  ;  therefore  I  think  it  may  of  it. 
be  proper  to    confult  with  my  Lords  the  Judges  •, 
for  1  defire   the  thing    may    be    confidered    and 
fettled. 

L.  Delamere.  My  Lord,  I  humbly  beg  this  Fa- 
vour of  your  Grace,  but  to  adjourn  till  to  mor- 
row. 


L.  H.  Steiz'ard.  My  Lords,  I  think,  with  Sub- 
miffion to  your  Lordfhips,  that  this  is  a  Queftion 
naturally  proper  for  my  Lords  the  Judges  to  give 
their  Opinions  in.  Whether  this  Court,  as  a 
Court  of  Judicature  for  the  Trial  of  this  Noble 
Lord,  may,  in  the  midft  of  the  Trial,  adjourn 
L.  H.  Steward.  With  all  my  heart,  my  Lord,  if  till  another  Day :  And  the  Privilege^  of  the 
it  may  be  done  by  Law.  " 

L.  Delajnere.  1  hope  it  may,  my  Lord,  and  I  beg 
that  Favour  of  your  Grace. 

L.  H.  Steivard.  My  Lord,  I  fhould  be  very 
glad  to  comply  with  your  Lordfhip's  Defires, 
but    truly  I   have    confidered    it,    and    do  doubt     mine. 

whether  I  can  by  Law  do  it  :    In  full  Parliament         I.  H.  Steward,    If  your  Lordfhips  have  a  mind 
it  is    clear  it   may  be  done,  but  upon  this   Com-     to  withdraw,  you  may. 
miffion,  after  my  Lords  the  Peers  are  once   char-         Lords.  Ay,  withdraw,  withdraw. 


Peerage  cannot  at  all  come  inquefl:ion,  here  as  I 
conceive. 

L.  Falconberg.  My  Lord,  that  we  conceive 
is  a  Point  of  Privilege,  which  certainly  the 
inferior    Courts    can    have  no    power    to  deter- 


Then  the  Peers  withdrew,  and  after  half  an  hour  the 
Judges  returned  and  took  their  Places  as  before, 
and^fter  about  an  hour  the  Peers  returned  to  their 
former  Places. 

L.  H.  Steward.  My  Lords,  the  Judges  have 
you  confidered  the  Matter  that  has  been 
^         -  •  '      what    is    your   Opi- 


ged,  and  the  Evidence  partly  given,  whether  I 
can  then  adjourn  them  till  another  Day,  is  with 
me  a  Doubt.  My  Lords,  if  your  Lordfhips 
pleafe,  before  fuch  time  as  my  Lord,  the  Priib- 
ner  at  the  Bar,  enters  upon  his  Defence,  1  will 
with  your  leave  propound  the  Quefl:ion  to  my 
Lords  the  Judges,  and  hear  their  Opinion  what 
the  Law  is. 

l^.Delamere.    My  Lord,    I  fhall  hardly  be  able  propofed     to    you,    and 

to  finifn  all  I  have  to  fay  in  any  convenient  time  nion  ?                                                               ^ 

this  Day.  L.C.J.  Herbert.    May    it  pleafe   your^  Grace, 

L.H.  Steward.  But,  my  Lord,  if  an   Adjourn-  the  Judges   in    obedience  to    your  Graces  Com- 
ment cannot  be  by  Law,  1  cannot  help  it.  mands     have     withdrawn,      and     coniidered     ot 

L.  Belamere.  1  here  has  a  great  deal  been  faid,  what  your    Grace  propofed    to  them,    and  with 

and  it  will  require  a  great  deal  of  time  to  give  it  an  humble  Submiffion  they  take  the  Queltionto  be 

Anfv/er.  this.                                                          ,. 

L.H.  Steward.  Ay,  but  if  it  cannot  be  done  as  Not,  Whether  your    Grace  may  adjourn  your 

you   would  have  it,  we  muft  be  contented  to  ftay  Commiffion  from    one   day  to   another,    tor  that 

the    longer  together ;    for    I    would    not  abridge  is  clear  you   may,    and    has  been  pradtiled,  tor 

you  of  your  Defence:    therefore,    my  Lords    the  that  is  the  Cafe  of  the  Earl    of  Somerfet  and  his 

Judges,     if  you  will    pleafe    to  go  together  and  Wife:                                            i          f          v,     P  " 

confider   of  it,  and  report    your  Opinions,  what  But  the  Queftion  is,    Whether   alter    the  rn- 

the   Law  is  in  this  Cafe,     we    will   ftay  till  you  foner  is  upon   his  Trial,    and    the  Evidence  tor 

come  again.  the  King  is  given,  the  Lords  being,  as  we  may 
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charged  themfelves  by  their  Verdid,    may   have 


term  it,  charged  with  the  Prifoner,  the  Peers 
Triers  may  feparate  for  a  time,  which  is  the 
Confequent    of     an     Adjournment     to     another 

Day. 

And,  my  Lord,  the  Judges  prefume  to  ac- 
quaint your  Grace,  that  this  is  a  matter  wholly 
new  to  them,  and  that  they  know  not  upon  rc- 
colledtion  of  all  that  they  can  remember  to  have 
read,  that  either  this  matter  was  done,  or  que- 
flioned,  whether  it  might  or  might  not  be  done 
in  any  Cafe. 

My  Lord,  if  the  matter  had  been  formerly 
done,  or  been  brought  into  queftion  in  any 
Cafe,  where  it  had  received  a  determination, 
and  reported  in  any  of  our  Books  of  Law,  then 
it  would  have  been  our  duty  to  contribute  all 
our  Reading  and  Experience  for  the  fatisfadtion 
of  this  great  Court :  But  being,  as  it  is,  a  new 
Queftion,  and  a  Queftion  that  not  only  concerns 
the  particular  Cafe  of  this  Noble  Lord  at  the  Bar, 
but  is  to  be  a  Precedent  in  all  Cafes  ot  the  like 
nature  for  the  future:  All  we  can  do  is,  to  ac- 
quaint your  Grace  and  my  Noble  Lords,  what 
the  Law  is  in  the  inferiour  Courts  in  Cafes  of 
the  like  nature,  and  the  Reafon  of  the  Law  in 
thofe  Points,  and  then  leave  the  Jurifdiftion  of 
this  Court  to  its  proper  Judgment. 

My  Lord,  in  the  firft  place,  where  the  Trial 
is  by  a  Jury,  there  the  Law  is  clear,  the  Jury 
once  charged  can  never  be  difcharged  till  they 
have  given  their  Verdift,  this  is  clear  •,  and  the 
reafon  of  that  is,  for  fear  of  Corruption,  and 
tampering  with  the  Jury.  An  Officer  is  fworn 
to  keep  the  Jury  together  without  permitting 
them  to  feparate,  or  any  one  to  converfe  with 
them  j  for  no  Man  knows  what  may  happen, 
for  (though  the  Law  requires  honeft  Men  fhould 
be  returned  upon  Juries,  and  without  a  known 
Objedtion  they  are  prefumed  to  be  probi  fcj' 
legales  hofnines ,  yet)  they  are  weak  Men,  and 
perhaps  may  be  wrought  upon  by  undue  Ap- 
plications. 

This,  my  Lord,  it  is  faid,  fails  in  this  Cafe, 
becaufe  the  Lords  that  are  to  try  a  Peer,  are 
Perfons  of  that  great  Integrity  and  Honour,  that 
there  is  not  the  leaft  Prefumption  of  their  being 
to  be  prcvail'd  upon  in  any  fuch  way  •,  and  for  that 
reafon,  becaufe  of  the  Confidence  which  the  Law 
repofes  (and  juftly^  in  Peribns  of  their  Quality, 
they  are  not  fworn  as  common  ordinary  Jurors 
are,  but  are  charged  and  deliver  their  Verdid: 
upon  Honour. 

My  Lord,  in  the  Cafe  of  a  Trial  of  a  Peer 
in  Parliament,  as  your  Grace  was  pleafed  to  ob- 
ferve,  and  as  is  very  well  known  by  late  Expe- 
rience, there  the  matter  has  been  adjourned  till 
another  Day,  and  for  divers  Days ;  the  Evi- 
dence being  in  feveral  Parcels,  and  there  the 
danger  is  as  great  (if  any  were  to  be  fuppofedj 
of  Tampering:  But  whether  the  Lords  being 
Judges  in  that  Cafe,  and  in  this  Cafe  only  in 
the  nature  of  a  Jury,  makes  the  Difference , 
though  in  both  Cafes  it  is  but  like  a  Verdidt,  for 
they  give  their  Opinions  feriatim,  whether  the 
Peer  tried  be  Guilty  or  not  Guilty,  tlut  they 
fubmit  to  your  Grace's  Confideration. 

Upon  the  whole  matter,  my  Lord,  whether 
their  being  Judges  in  the  one,  and  not  in  the  o- 
ther  Inftance,  alters  the  Cafe,  or  whether  the  Rea- 
fon of  Law  in  inferiour  Courts,  why  the  Jury 
are  not  permitted  to  feparate  till  they  have  dif- 


any  influence  upon  this  Cafe,  where  that  Rea- 
fon feems  to  fail,  the  Prifoner  being  to  be  tried 
by  his  Peers,  that  are  Men  of  unqueftionable  un- 
fufpefted  Integrity  and  Honour,  we  can't  pre- 
fume fo  far  as  to  make  any  Determination  in 
a  Point  that  is  both  new  to  us,  and  of  great 
confequcnce  in  it  fclf ;  but  think  it  the  pro- 
pereft  way  for  us,  having  laid  matters  as  we  con- 
ceive them  before  your  Grace  and  my  Lords^ 
to  fubmit  the  Jurifdiftion  of  your  own  Court  to 
your  own  Determination. 

L.  H.  Stezvard.  My  Lords,  I  confcfs  I  would 
always  be  very  tender  of  the  Privilege  of  the  Peers, 
wherever  I  find  them  concerned ;  but  truly  I 
apprehend,  according  to  the  beft  of  my  Under- 
ftanding,  that  this  Court  is  held  before  me.  Ic 
is  my  Warrant  that  convenes  the  Prifoner  to 
this  Bar.  It  is  my  Summons  that  brings  the 
Peers  together  to  try  him,  and  fo  I  take  my 
felf  to  be  Judge  of  the  Court. 

My  Lords,  'tis  true,  may  withdraw,  and  they 
may  call  the  Judges  to  them  to  aftift  them,  which 
fhews  they  have  an  extraordinary  Privilege  in 
fome  Cafes  more  before  the  High-Steward,  than 
Juries  have  in  inferiour  Courts  in  Cafes  of  com- 
mon Perfons :  For,  if  it  be  in  a  common  Cai'e, 
no  Jury  can  call  either  Counfel  or  Judges  to 
affiit  them,  in  the  abfence  of  the  Prifoner  •,  but 
if  they  will  have  advice,  it  muft  be  afked  in 
open  Court,  in  the  prefence  of  the  Party  accu- 
fed. 

But  now,  my  Lords,  if  you  have  a  mind  to 
confult  with  me  in  private,  as  I  now  fit  by  vir- 
tue of  this  Commiffion,  which  is  his  Majefty*s 
Warrant  for  me  to  hold  this  Court,  I  could  not 
withdraw  with  you  ■,  but  you  muft  ask  all  your 
Queftions  of  me,  in  the  prefence  of  the  Prifo- 
ner, in  open  Court:  whereas  if  it  were  in  full 
Parliament,  as  were  the  Cafes  of  my  Lord  Staf- 
ford., and  my  Lord  of  Pembroke,  then  he  that 
were  the  High  Steward  might  go  along  witli 
you  when  you  withdrew,  and  confult  with  you, 
and  give  his  Opinion,  which  I  cannot  do  in  this 
Cafe  ;  for  I  am  bound  to  fit  in  Court,  while  you 
withdraw  to  confider  of  the  Evidence,  and  am 
not  to  hear  any  thing  faid  to  me,  but  what 
is  faid  in  open  Court  in  the  prefence  of  the 
Prifoner,  except  it  be  when  you  deliver  your 
Verdift. 

This  I  confefs,  my  Lords,  has  a  great  weight 
with  me,  and  I  know  your  Lordfhips  will  be 
very  tender  of  proceeding  in  fuch  a  Cafe  a- 
ny  way  but  according  to  Law :  For  though 
you  are  Judges  of  your  own  Privileges,  yt.t, 
with  SubmifTion  ,  you  are  not  Judges  of  the 
Law  of  this  Court ;  for  that  I  take  to  be  my 
Province. 

Why  then,  Suppofe,  my  Lords,  I  fhould  take 
upon  me  to  do  as  my  Lord  DAaviere  defires, 
and  adjourn  the  Court ;  and  fuppole  the  Law 
fhould  flill  out  to  be  that  indeed  I  ought  not 
fo  to  have  done  ;  would  it  be  any  advantage 
to  this  Noble  Peer,  if  he  fhould  be  acquitted 
by  your  Lordfhips  after  fuch  an  Adjournment? 
Might  not  the  evil  Confequence  of  that  be, 
that  he  might  be  indifted  for  the  fame  Crime, 
and  tried  again  ?  For  all  the  Proceedings  after 
that  would  be  void,  and  liable  to  be  re- 
verfed. 

And 
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And  if  on  the  other  fide  your  LordHiips  flioLiId 
think  fit,  upon  the  Evidence  you  have  now 
heard,  and  what  he  fliall  fay  for  himfelf,  to 
convift  him  after  I  have  adjourned  as  is  defired, 
and  I  pafs  Judgment  upon  him,  as  it  will  be 
a  Duty  incumbent  upon  me  to  pafs  Sentence  on 
him,  if  you  convid:  iiim  ;  what  will  become  of 
the  Cafe  then?  and  how  fhall  I  be  able  to  an- 
fwer  it,  as  having  done  my  Duty,  when  I  pro- 
nounce a  Judgment  notorioufly  Erroneous  and 
Illegal?  for  fo  it  will  be,  if  the  Law  prove  to 
be  againft  my  adjourning.  This,  my  Lords,  is  a 
matter  of  great  Moment,  and  worth  the  Confi- 
deration. 

But  in  the  other  Cafe  of  a  Trial  in  full  Par- 
liament, the  Lord  that  firs  where  I  do,  is  on- 
Jy  as  the  Chairman  of  the  Court  rather  than 
Judge,  he  gives  a  Vote  in  fuch  Proceedings  •, 
and  therefore  my  Lord  the  Prifoner  did  very 
well  at  the  beginning  to  ask  the  Queftion,  whe- 
ther I  had  any  Vote  in  his  Trial,  as  a  Peer, 
jointly  with  your  Lordfhips.  If  I  fat  in  full  Par- 
liament, I  fhould  without  all  queftion  give  my 
Vote  as  well  as  any  other  Peer  ;  but  fitting  here 
by  immediate  Commiffion  from  the  King  pro  hac 
vice,  High-Steward ;  I  acquaint  you  as  I  did  him, 
I  have  no  authority  to  give  any  Vote :  my  Bn- 
finefs  is  to  fee  the  Law  obferved  and  fulfilled  as 
Judge. 

Certainly,  my  Lords,  your  Lordfliips  and  I, 
and  all  Mankind  ought  to  be  tender  of  com- 
mitting .any  Errors  in  Cafes  of  Life  and  Death, 
and  I  would  be  loth,  I  will  afiure  you,  to  be 
recorded  for  giving  an  Erroneous  Judgment 
in  a  Cafe  of  Blood,  and  as  the  firft  Man  that 
Ihould  brmg  in  an  illegal  Precedent,  the  Con- 
fequence  of  which  may  extend  I  know  not  how 
far. 

Mr.  At.  Gen.  Will  your  Grace  give  Direftion 
for  my  Lord  to  proceed? 

L.  H.  Steward.  Yes  j  he  muft  proceed  I 
think. 

L.  Delamere.  May  it  pleafe  your  Grace,  and 
you  my  Lords,  it  is  an  OlFence  of  a  very  high 
nature,  for  which  I  am  this  day  to  anfwer 
before  your  Lordfhips  ;  yet  I  thank  God  I  am 
not  afraid  to  fpeak  in  this  place,  becaufe  I 
am  not  only  certain  and  well  aflfured  of  my 
own  Innocency,  no  fuch  Thought  having  as 
yet  entred  into  my  Heart  ;  but  I  am  alfo  well 
aflured  of  your  Lordlhips  Wifdom  and  Juftice, 
which  cannnot  be  impofed  upon  or  furprized 
by  Infinuations  and  florid  Harangues,  nor  go- 
verned by  any  thing  but  the  Jultice  of  the 
Caufe. 

My  Lords,  I  can  with  a  great  deal  of  Com- 
fort and  Satisfadion  fay,  that  thefe  Crimes  where- 
with I  am  charged  are  not  only  Strangers  to 
my  Thoughts,  but  alfo  to  what  has  been  my 
conftant  Principle  and  Praftice ;  for  I  think 
that  in  matters  relating  to  the  Church  and  the 
things  enjoined  therein,  tew  have  conformed  more 
in  Practice  than  I  have  done,  and  yet  do  I 
confefs,  and  am  not  afhamed  to  fay  it,  that 
I  have  always  had  a  Tendernefs  for  all  thofe 
who  could  not  keep  pace  with  me,  and  Cha- 
rity for  thofe  that  have  outgone  me,  and  dif- 
fered from  me ,  though  never  fo  far  -,  nay, 
though  of  a  different  Religion :  For  I  always 
thought  Religion  lay  more  in  Charity  than  Per- 
fecution. 
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Wnile  I  had  the  Honour  to  be  a  Magiftrate 
in  my  Co.mtry,  I  did  conftantly,  duly  and  im- 
parti;iJly  execute  the  Luws,  and  in  every  pub- 
lick  I'ruft  I  was  very  faithful  in  the  Difcharge 
of  it;  for  I  never  voted  nor  fpoke  in  any  man- 
ner but  as  my  Confcience  and  Judgment  did 
dictate  to  me.  I  have  always  made  the  Laws 
the  meafure  of  my  Loyalty,  and  have  f>j;i  been 
as  Zealous  and  Carefid  to  give  the  King  liis  pre- 
rogative, as  to  preferve  to  the  People  their  Pro- 
perties, and  have  endeavoured  as  far  as  in  me  lay 
to  live  peaceably  with  all  Men. 

This,  my  Lords,  was  not  only  the  Didatcs 
of  my  own  Inclinations,  but  it  was  the  Princi- 
ple of  my  Father,  and  the  Lefixsn  that  he  taught 
me :  I  fay  my  Father,  who  was  fo  greatly  in- 
ftrumental  in  inatching  this  Nation  out  of  irs 
Confufion,  and  reftoring  it  to  its  ancient  Go- 
vernment, by  fettling  his  late  Majefty  upon  his 
Throne,  and  confequently  was  the  means  of  Jiis 
prefent  Majefty,  that  now  is,  his  coming  fo 
peaceably  to  the  Crown.  And  this  I  may  the 
more  boldly  fpeak,  becaufe  I  fpcak  it  by  good 
Authority  -,  becaufe  in  the  Patent  that  created 
my  Father  a  Peer,  his  late  Mr.jefty  is  ].l.\i<I'd  to 
fay,  his  Rifing  was  mainly  inltrumenrij  in  his 
Reftauration.  I  beg  the  Favour  of  your  Grace 
and  my  Lords,  that  I  m:-.y  read  you  that  Claufe 
in  the  Preamble  of  the  Patent,  which  I  have 
here  ready  to   produce. 

Which  was  read,    and  then    my    Lord  proceeded  as 
folkws.  Viz. 

My  Lords,  I  fuppofe  moft  of  your  Lo'-dfhips 
did  know  him,  and  whofoever  did  fo,  I  dare 
fay,  did  believe  him  to  be  a  good  M.'.n :  For 
my  part  I  did  not  know  a  better  Copy  to  write 
after  than  his  Example,  which  I  endeavoured 
always  to  imitate,  and  that  I  hope  will  go  very 
far  to  vindicate  me  from  the  Imputation  of 
being  inclined  to  any  fuch  Crime  as  I  ftand 
charged  with. 

My  Lords ,  it  is  now  late  and  therefore  I 
fhall  cut  off  a  great  de  .1  of  wliat  1  had  intend- 
ed to  fay  to  your  Lordjhips,  tivat  I  may  not 
take  up  too  much  of  your  time,  and  come  im- 
mediately to  my  Defence,  as  to  what  I  ftand  ac- 
cufed  of. 

And  firft,  my  Lords,  I  fhall  obferve  that 
here  have  been  a  great  many  Witnefles  pro- 
duced, and  a  great  deal  of  Swearing,  but  lit- 
tle or  nothing  of  Legi':l  Evidence  to  affed  me; 
for  there  is  but  one  Man  that  fiirh  any  thing 
home  snd  pofirively  againft  me  ('and  whom  I 
fliall  anfwer  by  and  by)  all  the  reft  are  but 
Hearfays,  and  fuch  remote  Circumft.".nces,  as 
may  be  tacked  to  any  Evidence  againft  any  o-  '" 
ther  Perfon,  but  are  urged  againft  ni;.  for  want  ~ 
of  greater  matters  to  charge  mj  wiih  -,  and 
therefore  I  hope  the  producing  und  preffing  of 
thefe  things  againft  me,  is  rather  a  itrong  Ar- 
gument that  I  am  innocent,  and  that  there 
have  been  mifchievous  and  ill  Defu.ns  of  fv>me 
againft  me,  than  that  I  am  Guilty  ;  for  if  they 
had  had  other  and  greater  matters,  your  Lord- 
fhips would  have  been  fure  to  havs  iieard  of 
them. 

With  your  Lordfliips  leave,  I  cannot  but  ob- 
ferve   to    your  Lordfhips   an  exctllenc  Saying  of 
that  great  Man  my  Lord  of  JScttwgham,  i^vhofe 
H  h  Name 
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Name   will  ever  be    remembred  with  Honour  in  here  now   in   the  Court,    and   defired  Hildage  his 

our  Englifh  Nation,)  when  he    flit    in    the  fame  forbearance    for    a  while,    till    I  could    get    the 

place    that  your    Grace  does  now,   at    the  Trial  money  from  Saxon  back  again,  and  afterwards  he 

of  mv   Lord  Ccrnivallis,    which    I   will   read   to  fent  again  for  his  money,    and  I  fent    to  S.^xon 


of  my 

your  Lordfliips.     Speaking  to    the  Peers,  he  has 

this  palTage: 

/  know  your  Lord/hips  -will  weigh  the  FaH,  zvitb 
all  Us  Circumjlauces.,  from  which  it  is  to  receive 
its  true  and  its  proper  doom.  Tour  Lordjhips  are 
too  jujt  to  let  Pily  make  any  abatement  for  the 
Crime,  and  too  wife  to  fuffer  Rhetorick  to  make 
any  Iintrovement  of  it:    This   only    will    he    vecef- 


for  it,   but  ftill  tlie  money  did  not  come. 

L.  H.  Siev^ard.  Did  you  ever  fpeak  with  Sj.xon 
himfclf? 

Hall.  No,  but  with  his  Wife,  who  came  to 
me  about  it  ;  but  he  acknowledged,  he  wrote  die 
Letter  before   fohn  Lord. 

Saxon.  Did  not  my  Wife  tell  you  that  Richard 
Hildage  lent  me  the   money? 

L.  H.  Steward.    Nay,  you     muft   not   dialogue 


fary  to  be  obfcrved  by  all  your  Lordfhips,    that  the     with   one  another,  but   if  you    have  any  Quefti 
fouler  the  Crime  is,    the  clearer  and  the  plainer  ought     ons,    you    muft    propound  them    to    the  Court 


the  Proof  of  it  to  be  ;  there  is  no  other  good  Rea- 
fon  can  he  given,  why  the  Law  refi'.fes  to  allow  the 
Prifoner  at  the  Bar  Counfl  in  Matter  of  FaSl,  when 
Life  is  concerned,  hi4  only  tns,  hecaufe  the  Evi- 
dence by  which  he  is  condemned  ought  to  be  fo  very 
evident  and  fo  plain,  that  all  the  Counfel  in  the 
world  flmdd  not  be  able  to  anfwer  it. 

My  L-ords,  I  think  the  Evidence  that  has  been 
given  againft  me  this  day  does  not  come  up  to 
this.  And  I  hope  your  Lordfhips  will  regard 
this  Saying  of  my  Lord  Nottingham's,  as  more 
worthy  of  your  confiJeration,  than  the  fine  Flou- 
rifliings  and  Infinuations  of  the  King's  Counfel, 
which  tend  fif  it  be  not  fo  defigned)  rather  to 
milguide  your  Lordfhips,  than  to  lead  you  to 
find  out   the    Truth. 

My  Lords,  I  fh.dl  now  tell  you  the  method 
that  I  fhall  proceed  in,  in  making  my  Defence  •,  and 
I  begin  with  Saxon,  for  he  I  perceive  is  the  great 
Goliah,  whofe  Evidence  is  to  maintain  this  Ac- 
cufation,  and  if  I  cut  him  down,  I  fiippofe  I 
fhall  be  thought  to  have  done  my  own  bufinefs : 
therefore  to  that  I  fhall  apply  my  fclf  fiift,  and 
do  it  if  I  can  -,  and  I  will  in  the  firfl  place  ex- 
amine feveral  Perfons  that  are  his  Neighbours 
and  have  converfed  with  him,  what  they  have 
heard  and  know  of  him  :  and  firft  I  defire  liichard 
Hall  may  be  called. 

L.  H.  Steward.  My  Lord  Delamere,  if  you  be- 
gin that  way  to  call  WitnefTes  againft  Saxon,  it 
is  fit  he  fhould  be  here  to  know  what  is  faid 
againft    him. 

L.  Delamere.  Ay,  with  all  my  heart,  my 
Lord. 

L.H.  Steward.  Then  call  Saxon  again. 

[T'hen  Saxon  and  Hall  ca7ne  both  in. 

L.  Delamere.  Pray  Mr.  Hall  tell  my  Lords  here 
what  you  know  of  Thofnas  Saxon. 

L.  H.  Steward.  What  is  it  you  afk  of  this 
Witnefs 

L.  Delamere.  My  Lord  I  defire  him  to  give 
an  account  what  he  knows  of  a  Letter,  that  was 
forged  by  Saxon,    in  the  name  of  one  Hildage. 

Hall.  About  the  nineteenth  oi  December  in  the 
year  1683,  I  received  a  Letter  by  'Tho7nas  Saxon 
from  Richard  Hildage,  wherein  he  defired  me  to 
fend  him  the  fum  of  fix  pounds  odd  money,  which 
I  owed  him:  I  received  the  Letter  and  paid  the 
money,  and  to  the  beft  of  my  knowledge  fome 
littL  time  after  I  met  with  the  faid  Hildage  at 
Newra/lle,  who  afked  me  to  pay  him  the  money 
I  owed  him.  I  replied  I  had  paid  the  money, 
accouling  to  his  Note,  but  he  faid  he  never 
gave  any  fuch  Note,  and  threatned  to  fue  me  -, 
thereupon  I  fent   one    Lord  to   Hildage,   that    is 


My  Lord  Delamere,  have    you   any  Qucftions  to 
aflc  him  ? 

L.  Delamere.  No,  my  Lord. 

L.  H.  Steward.  Then  what  is  it  you  would 
have  him  aflced,   Saxon  ? 

Saxon.  I  defire  you  would  pleafe  to  afk  him 
whether  or  no  he  did  not  lend  me  the  mo- 
ney .? 

L.  H.  Steward.  He  !  who  do  you  mean  ? 

Saxon.  Richard  Hildage  did. 

L.  H.  Steward.  What  fay  you,  did  Richard 
Hildage  lend  him  the    money  ? 

Hall.  No,  my    Lord. 

L.  H.  Steward.  Look  you,  my  Lord  Delamere, 
the  Objection  carries  a  great  deal  of  weight  in 
it,  to  prove  him  a  very  ill  man,  if  it  be  fully 
made  out. 

L.  Delamere.  My  Lord,  if  your  Grace  pleaie, 
I  can  prove  that  he  owned  the  writing  of  the 
Letter  to  another  man. 

L.  H.  Steward.  My  Lord,  he  does  own  here, 
that  he  wrote  the  Letter,  and  that  he  wrote  it  in 
Hiidage's  name,  but  he  faith,  the  Letter,  he  fo 
wrote  in  Hi'dage's  name,  was  by  Hildage's  direc- 
tion ;  and  if  fo,  that  takes  off  the  Objeftion 
made  againft  him. 

L.  Delamere.  I  muft  fubmit  that  to  your  Grace, 
whether  what  he  fays  in  that  matter  be  Evi- 
dence. 

L.  H.  Steward.  What  Hildage  did,  or  did  not, 
is  the  main  turn  of  the  queftion  in  this  Cafe  ; 
for  he  might  lend  him  the  money,  and  yet  af- 
terwards might  fay,  when  he  thought  he  might 
lofe  it,  that  he  did  not  fend  any  fuch  Letter, 
and  all  this  be  true,  and  Saxon  in  no  fault :  I 
muft  confefs,  if  Hddage  were  here  himfelf,  and 
fliould  deny  the  lending  of  the  money,  or  the 
giving  him  Direftions  to  receive  it,  you  would 
have  fixed  a  fhrewd  Objedtion  upon  him  ;  but 
otherwife  Hear-fays  and  Difcourfes  at  fecond  hand 
are  not  to  take  off  the  Credit  of  any  Man's 
Teftimony. 

L.  Dela>nere.  But  Hall  fays  Hddage  denied  the 
receipt  of  the  money,  or  any  Order  for  receiv- 
ing of  it. 

L.  H  Steward.  That  fignifies  nothing,  being 
but  by  fecond  hand. 

Saxon.  If  it  pleafe  your  Grace,  here  is  my 
Brother  in  Court  will  give  you  an  account  of 
it. 

L.  H.  Steward.  Well,  well,  hold  your  tongue  ; 
will   your   Lordfliip  pleafe    to    go    on  .'' 

L.  Delamere.  The  next  Witnefs,  my  Lord, 
that  I  fliall  call,  fliall  be  Francis  Ling,  \_who 
came  in.] 

L.  H 
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L.  H.  Steward.  What  do  you  afl<  this  Wit- 
nefs? 

L,  Delamere.  Mr.  Ling,  pray  will  you  tell 
his  Grace ,  and  my  Lords,  what  you  know 
concerning  Saxon's  receiving  any  Money  in 
the  name  of  Mrs.  lVilbraba7n.,  without  her 
Order. 

Ltng.  He  called  at  this  fame  HHdnge's  at 
Newcaftle,  and  received  twenty  five  Shillings, 
and  faid  it  was  for  Mrs.  fFilbraham,  in  her  name  ; 
but  fhe  never  received  a  penny  of  the  Money, 
nor  knew  of  his  having  received  it,  till  he  came 
to    pay  another  Quarter. 

L.  H.  Steward.  Where  is  that  Mrs.  ^ilbraham, 
is  fhe  here  ? 

Ling.  No,  my  Lord,  fhe  is  a  Neighbour  of 
ours,  an  Ancient  Woman,  fourfcore  years  of 
Age,  and    cannot  come  fo  far. 

L-  H.  Steward.  This  is  the  fame  Cafe  with  the 
other,  you  can  never  think  to  take  off  the 
Credibility  of  WitnefTes  by  fuch  Teflimony  -,  for 
this  is  only  a  Tale  out  of  an  Old  Woman's 
Mouth :  What  if  that  Old  Woman  told  him  a 
falfe   Story? 

Ling.  She   faid- 

L.  H.  Steward.  I  care  not  what  fhe  faid,  this 
is  no  Evidence  at   all. 

L.  Delamere.  Then  pray  call  Richard  Shaw, 
[who  came  in\ 

L.  H.  Steward.  Well,  what  fays  this  Wit- 
nefs? 

L.  Delamere.  Shaw,  Can  you  tell  any  thing  of 
'Thomas  Saxon's  writing  a  Letter  and  fending  it 
in  the  name   of  one  Pang/ion   a  BaylifF? 

Shaw.  He  writ  a  Letter,  as  I  underftand,  con- 
cerning fome  Money  that  I  owed  him ;  for  I 
owed  him  a  little  Money,  and  being  I  did  not 
pay  it,  he  does  fcrrge  a  Letter  and  puts  William 
Pangfton's  name  to  it,  fo  I  got  up  the  other 
Morning— 

i.  H-  Steward.  Where  is  Pangflon  ?  Is  he 
here? 

Shaw.  No,  my  Lord,  he  is  not,  but  he  told 
me  he  did  not  write  the  Letter. 

£.  H-  Steward.  Why,  this  is  jull  the  fame  a- 
gain,  and  we  all  know  how  eafy  a  thing  it  is 
to  hear  a  BaylifF  tell  a  Lye. 

Shaw.  I  cannot   tell,  but  I  called—— 

L-  H-  Steward.  All  that  is  nothing.  It  is  a 
difHculter  matter  to  hear  fuch  Fellows  fpeakTruth, 
than  any  thing  elfe,  I  am  fure. 

L.  Delamere.  The  next  Witnefs  that  I  fhall  call 
is  Peter  Hough. 

[Who  appeared. 

L.  H.  Steward.  There  is  your  Witnefs.  What 
fay  you  to  him  ? 

L.  Delamere.  Pray  acquaint  his  Grace,  and 
my  Lords,  what  you  know  of  Saxon's  cheating 
you  in  the  making  of  a  Bond. 

Hough.  My  Lord,  he  had  fix  Pound  ten  Shil- 
lings in  Money,  and  ten  Shillings  in  Work  done, 
for  which  he  was  to  give  me  a  Bond,  and  hereof 
he  made  the  Bond  himfelf  I  thought  it  had  been 
right,  and  took  it ;  but  about  the  time  when  the 
Money  was  become  due,  I  looked  upon  it,  and 
it  proved  to  be  but  for  6  /. 

L.  H.  Steward.  What  fhould  it  have  been 
for? 

Hough.  It  fhould  have  been  for  fix  Pounds 
ten  Shillings  in  Money,  and  ten  Shillings  in 
Work. 
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L.H.  Steward.  Did  not  he  give  thee  a  Bond  for 
all  thy  Money  ? 

Hough.  It  fhould  have  been  fo,  but  I  never 
had  it. 

L.  H.  Steward.  Had  you  never  the  Money .' 
Hough.  No,  I  never  had  the  Money? 
L.  H.  Steward.  What  did  he  fay  tiie  Bond  fhould 
be  made  for  ? 

Hough.  For  feven  Pounds. 

L.  H.  Sti  ward.  What  fay  you  to  it,  Saxon. 

Saxon.  My  Lord,  I  had  five  Pounds  ten  Shil- 
lings of  him,  and  ten  Shillings  in  Work,  for 
which  I  gave  him  Bond  -,  there  were  the  Wit- 
nefTes Names  at  it,  the  Bond  was  fiirly  read,  and 
I  fealed  it,  and   he   took   it  with  him. 

L.  H.  Steward.  Ay,  but  he  fays  it  was  to  be 
for  feven  Pounds. 

Saxon.  I  never  had  any  more  of  him  than  fix 
Pounds,  and  for  that  I  gave    him  Bond. 

L.  H. Steward.  Was  the  Bend  -"cad  to  you? 

Hough.  He  read  it  himielf,  and  he  made  it 
himfelf 

L.  H.  Steward.  How  did  hi.  read  it?  What 
did  you  apprehend  by  his  residing  it  was  made 
for? 

Hough.  I  took  it  as  he  read  it  to  be  made  for 
feven  Pounds. 

Saxon.  He  may  fay  what  he  pleafes,  but  I  had 
no  more  of  him  but  fix  Pounds  ;  I  was  to  give 
Bond  for  no  more. 

L.  H.  Steward.  Now  t!v-  Wif-'pfTes  to  this  Bond 
would  be  very  proper  to  oep-  r:;^  !\ere :  For, 
if  he  did  make  the  Bond  but  for  fix  Jrc.i^;-  v.-hen 
the  Debt  that  was  to  be  fecured  was  feven  Pounds, 
that  is  a  fign  that  he  had  an  intention  to  cheat 
him  of  the  Twenty  Shillings. 

L.  Delamere.  That  fhews  what  a  kind  of  Man 
he  is, 

L.  H.  Steward.  But  this  is  but  V/irnefs  againft 
Witnefs,  for  he  fays  he  owed  no  more,  and  was 
to  make  the  Bond  for  no  more.  ^ 

Hough.  It  was  as  I  tell  you,  I  afTure  you, 
my  Lord. 

Saxon.  I  had  no  more  of  him  than  fix 
Pounds. 

Hough.  Did  rot  I  fk  you  afterwards  one 
Queflion  more,  and  told  you  it  was  a  Cheat,  and 
you   faid  it  fhould  be  mended? 

L.  H.  Steward.  Well  my  Lords  have  heard 
it,  they  will  confider  what  weight  to  lay  up- 
on it. 

L.  Delamere.  Pray  call  Edward  Wilkinfon. 

[Who  appeared. 

L.  H.  Steward.  What  do  you  afk  him  ? 

L.  Delamere.  Wukinfon,  pray  ;el]  my  Lords, 
how  Saxon  dealt  with  you  about  your  Horfe? 

Wilkinfon.  My  Lord,  he  hired  a  Horfe  of 
me  for  three  Days,  and  was  to  give  me  twelve- 
pence  a  Day,  but  he  never  came  again,  nor 
had  I  any  Satisfaftion  for  my  Horfe,  but  I 
lofl  my  Horfe  by  the  bargain,  and  my  Money 
too. 

L.  H.  Steward.  How  long  ago  was  it  fince  he 
hired  your  Horfe  ? 

Wilkinfon.  My  Lord,  it  was  the  twenty  third 
oijune,  to  the  beft  of  my  remembrance. 

L.  H.  Steward.  Did  he  not  agree  with  you  for 
12  J.  a  day  as  long  as  he  ufed  your  Horfe? 

Wilkinfon.  I  expeded  to  have  my  Horfe  in  three 
days  time. 
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L.  H.  Steward.  But  mbd  my  Queftion^  did 
you  agree  that  he  fliould  have  him  but  three  Days  ? 
or,  was  he  to  give  you  i2  d.  a  day  for  fo  long 
as  he  kept  him   out  ? 

WllUnfon.  I  was  to  have  izd,  a  day  for 
him. 

L.  H.  Steward.  What !  as  long  as  he  ufed  him, 
or  only  for  three  days? 

ffilkififon.  He  did  agree  wich  me  to  bring 
him  again  in  three  days. 

L.  H.  Steward.  I  perceive  by  the  time,  he 
rid  into  the  Rebellion  with  this  Horfe,  and  he 
was  a  very  Knave  for  fo  doing,  upon  my  Con- 
fcience. 

L.  Delamere.  Call  William  Wright^  [who  came 
in.']  Pray  will  you  give  my  Lords  an  account 
what  Reputation  this  Tho7nas  Saxon  is  of  in  his 
Country. 

IVright.  My  Lord,  this  Thomas  Saxon  came  to 
live  at  Sambige,  and  I  had  fome  dealings  with 
him  as  well  as  other  Men,  and  I  never  found 
him  to  perfeft  his  Word  in  any    thing. 

L.  H.  Steward.  What  didft  thou  never  find 
him? 

Wright.  To  perfeft  his  Word  in  any  thing, 
my  Lord. 

L.  H.  Steward.  That  is,  make  good  his  word, 
I  fuppofe  -,  but  that  is  your  Chejhire   Phrafe. 

Wright.  Whereupon  I  met  with  him  one  Eve- 
ning after  Evening-Prayer,  and  faid  to  him, 
Thomas  Saxon,  if  I  cared  no  more  for  keeping 
my  Word  than  thou  do'ft,  it  were  no  matter  if 
I  were  hang'd ;  for  to  be  fure  if  thy  Mouth 
open,  thy  Tongue  lyes :  and  he  turn'd  away 
from  me,  and  would  not  anfwer  me  a  word ; 
and  fince  that  he  owed  me  fome  Money,  and 
when  I  asked  him  for  it,  he  told  me  if  I  did 
trouble  him  for  the  Money,  it  fhould  be  the 
worfe  for  me  -,  whereof  all  the  Town  knows  as 
well  as  I,  that  I  cannot  fet  him  forth  in  words 
as  bad    as    he  is. 

L.  H.  Steward.  Can  you  inftance  in  particular. 
Friend,  of  any  Fraud,  Cheat,  or  Cozenage  that 
he  has  been  guilty  of?  for  it  is  not  what  the 
Town  fays,  but  what  can  be  proved,  that  we 
muft  take  for  Evidence;  the  Town  that  thou 
liveft  in  may  reckon  thee  but  an  idle  Fellow, 
and  yet  thou  may 'ft  be  a  very  honeft  Man  for 
all  that. 

Wright.  I  truft,  my  Lord,  I  am  fo,  and  Ihall 
always  prove  fo. 

L.  H.  Steward.  Well,  what  do'ft  thou  know  ill 
of  him? 

Wright.  He  did  not  keep  his  Word  with 
me. 

L.  H.  Steward.   Wherein  doft  thou  mean? 

Wright.  As  to  Money  he  owed  me. 

L.  H.  Steward.  How  much  Money  did  he  owe 
thee. 

Wright.  He  owed  me  a  deal. 

L.  H,  Steward.  How  much  do'ft  thou  call  a 
deal  ? 

Wright.  I  cannot  tell  how  much  exaftly. 

L.  H.  Steward.  Does  he  owe  thee  any  thing 
now? 

Wright.  Yes,  but  I  cannot  juftly  tell  how 
much. 

L.  H.  Steward.  My  Lord  Delamere,  I  would 
be  very  unwilling  to  interrupt  the  method  of 
your  defence,  or  abridge  you  in  your  Evidence  ; 
but  really  this  Objection  that  you  endeavour    to 


prove  by  this  Witnefs,  is  not  at  all,  as  I  conceive, 
for  your  Lordftiip's  Service:  For  it  is  a  very 
hard  cafe,  if  any  one  that  owes  Money  and  does 
not  pay  it,  ftiall  for  that  very  reafon  loie  the 
credit  of  his  Teftimony  •,  this  rather  gives  a  coun- 
tenance to  what  he  fays,  that  you  know  no  other 
Objeftions  but  fuch  trivial  ones  to  make  againft 
him. 

L.  Delamere.  Then,  if  your  Grace  pleafe,  I 
will  make  ftiort  work  of  it,  and  fpare  your  time  j 
I  ftiall  pafs  over  this  part  of  my  Evidence, 
though  I  have  more  Witnelles  to  this  Point,  and 
come  to  other  matters,  to  Matter  of  Faft,  to  en- 
counter this  pofitive  Proof  that  has  been  given 
againft  me.  Your  Grace  and  my  Lords  do  ob- 
ferve,  that  this  Man  Saxon  has  teftified  that  a- 
bout  the  third  or  fourth  of  June  laft  ('for  there 
he  fixed  the  time)  this  Man  as  an  extraordi- 
nary Perfon  that  was  fit  to  be  trufted  in  an 
Affair  of  this  nature,  being  confided  in ,  and 
recommended  by  my  Lord  Brandon,  was  fent  for 
by  me  to  Mere,  where  he  found  me  and  Sir 
Robert  Cotton  and  Mr.  Offlej,  who  did  employ  him 
to  tranfaft  the  matter  of  ftirring  up  the  Coun- 
try in  order  to  a  rifing  and  joining  with  the 
late  Duke  of  Monmouth :  Now  I  will  firft  prove 
to  your  Lordftiip  in  general,  that  Sir  Robert 
Cotton  was  not  in  Che/hire  for  many  Weeks, 
nay,  feveral  Months,  both  before  and  after  the 
time  he  fpeaks  of:  And  next  in  particular  I  ftiall 
prove  as  to  the  time  that  he  has  pitched  upon, 
by  divers  Perfons  that  faw  Sir  Robert  Cotton  here 
then  in  London,  and  give  you  particular  Reafons 
for  it.  Firft  to  prove,  that  he  was  here  in  Town 
fo  long  in  general,    I  fhall  produce  his  Servants 

that  fiw  him  every  day :  Call-- BiUing,  [who 

appeared.]  Pray  Sir,  will  you  give  an  account 
what  time  Sir  Robert  Cotton  came  to  London^ 
when  he  went  out  of  London,  and  whether  you 
were  frequently  in  his  Company  and  faw  him 
here  ? 

Billing.  My  Lord,  to  the  beft  of  my  remem- 
brance. Sir  Robert  Cotton  came  to  Town  the  10th 
of  y^^ri/ laft,  and  I  was  with  him  here  in  Town, 
at  his  Houfe  at  the  Horfe-Ferry  till  the  latter 
end  of  July,  and  faw  him  conftantly  more  than 
once  or  twice  every  day  for  that  time :  I  ufed  to 
come  into  his  Chamber  moft  Mornings  before  he 
was  up ;  I  ufed  to  buy  in  his  Provifion  for  his 
Houfe,  I  faw  him  a-bed,  or  heard  he  was  in  Bed 
every  Night. 

L.  H.  Steward.  Did  you  belong  to  him  ? 

Billing.  I  am  his  Servant. 

L.  Delamere.  He  lived  with  him  in  the  Houfe 
all  the  while,  he  fays  ? 

Billing.  Then  about  the  latter  end  of  7«/y  he 
went  out  of  Town  for  three  Days  to  Epfomy 
and  then  he  came  to  Town  again,  and  continu- 
ed here  till  the  time  he  was  committed  to  the 
Tower,  and  never  was  in  CheJJjire  fince  the  6th  of 
April  laft. 

L.  H.  Steward.  How  came  you  to  remember 
fo  punftually  when  he  came  to  Town,  and  that 
he  ftaid  here  all  the  while? 

Billing.  I  know  it  by  my  Accounts  for  the 
Journey  up,  and  by  the  Tradefmens  Bills  for  the 
Provifion  of  the  Houfe  ever  fince. 

L.  H.  Steward.  In  what  Capacity  did  you  fervc 
Sir   Robert  Cotton  ? 

Billing.  I  bought  in  all  the  Provifion  for  his 
Houfe,    and   p.iid  the  Tradefmens  Bills. 
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L.  H.  Steward.  Have  you  any  Papers  in 
your  Pocket  that  will  point  to  any  particular 
Time? 

Billing.  I  have  not  the  Tradefmens  Bills  here, 
my  Lord,  nor  my  own  Accounts  ;  but  I  have 
look'd  upon  them,  and  by  that  I  am  fure  what  I 
have  teftified  is  true. 

L.  H.  Steward.  Who  do  you  call  next,  my- 
Lord? 

L.Delamere.  Call  Margaret  Davis,  [who  ap- 
peared.'] Pray  will  you  give  an  account  to  my 
Lord,  what  time  Sir  Robert  Cotton  came  to  Town, 
and  to  the  beft  of  your  remembrance  when  he  went 
out  of  Town  again. 

Davis.  He  came  to  Town  upon  the  Tenth  of 
April  Lift,  or  thereabouts,  and  he  has  not  been 
out  of  Town  any  Night  fince,  except  it  were  in 
Jiigufi. 

L.  H.  Steward.  What  day  did  he  come  to 
Town,  do  you  fay  ? 

Davis.  About  the  tenth  of  April. 

L.  H.  Steward.  And  you  fay  he  did  not  go  out 
of  Town  till  Auguft  ? 

Davis.  No,  my  Lord. 

L.  H.  Steward.  How  do  you  know  this  ? 

Davis.   I  was  conftantly  in  the  Houfe  with  him. 

L.  H.  Steward.  But  how  came  you  to  be  fo 
exaft  as  to  the  Time  ? 

Davis.  I  faw  him  continually  every  day. 

L.  H.  Steward.  How  came  you  to  fee  him  ? 

Davis.  I  live  with  him  in  the  Houfe. 

L.  H.  Steward.  Pray  recollect  your  felf  as  to 
the  time  he  went  out  of  Town,  for  I  perceive 
the  other  Man  fays  it  was  the  latter  end  of 
July. 

Davis.  It  was  in  y^z/'^w,.'?  certainly,  my  Lord. 

IL.Delamere.  iVIy  Lord,  the  other  Witnefs 
faith  it  was  the  latter  end  of  July,  and  that  may 
be  very  well  confiftent,  neither  of  them  fpeaking 
to  a  day. 

L.  H.  Steward.  Well,  are  you  fure  he  was  in 
Town  all  the  Month  of  June  ? 

Davis.  Yes  he  was. 

L.  H.  Steward.  Well,  who  do  you  call  next  ? 

L.  Delamere.  Mrs.  Sidney  Lane,  [who  appear- 
ed:] 

L.  H.  Steward.  What  do  you  afk  this  Gentle- 
woman ? 

L.  Delamere.  I  examine  her  to  the  fame 
Point:  and  I  queftion  not  but  I  fhall  make  it 
out  to  your  Grace,  and  my  Lords,  none  of  us 
all  three  that  he  has  named  were  there  at  that 
time. 

L.  H.  Steward.  I  fhall  be  very  glad  of  it,  my 
Lord. 

L..  Delamere.  Pray  Mrs.  Lane  will  you  give  an 
account  when  it  was  Sir  Robert  Cotton  came  to 
Town,  and  how  long  he  ftaid  here  ? 

Mrs.  Lane.  He  came  to  Town  the  April  be- 
fore the  Coronation,  and  never  lay  out  of  Town 
I  am  fure  all  thofe  three  Months  of  April,  May  and 
June  after  he  came  to  Town. 

L.  Delamere.  This  Gentlewoman,  my  Lord, 
lived  in  the  fame  Houfe  with  him. 

Mrs.  Lane.  I  did  fo,  my  Lord,  and  faw  him 
every  Night  and  Morning. 

L.  Delamere.  If  your  Grace  pleafe,  I  have  two 
or  three  more  Witneiles  to  the  fame  purpofe ;  but  I 
would  fpare  their  Lordfhips  time,  if  this  Point  be 
fully  cleared. 
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L.  H.  Steward.  Pray,  my  Lord,  do  not  abridge 
your  felf,  for  I  loiow  my  Lords  will  not  grudge  the 
time,  but  are  very  defuous  you  fhould  have  full 
Liberty  in  what  is  pertinent. 

L.  Delamere.  Then  I  defirc  Charles  Reeves  may- 
be called,  [who  appeared.]  I  pray,  my  Lord,  that 
this  Man  may  give  an  account  what  time  it  wai 
Sir  Robert  Cotton  came  to  Town,  and  how  lono- 
he  flaid  here. 

Reeves.  If  it  pleafe  your  Lordlliip,  he  was  if! 
Town  before  the  Coronation,  and  I  faw  him  here 
every  day  from  that  time  till  after  July  once  or 
twice  every  day. 

L.  H.  Steward.  Did  you  belong  to  him  ? 
Reeves.  Yes,  and  I  do  now. 
L.  H. Steward.  In  what  Capacity,  Friend? 
Reeves.  My  Lord,  I  am  his  Footman. 
L.  Delamere.    May    it    pleafe  your  Grace,  the 
next  Witnefs  I  have  to  produce  is  Mr.  AJhburnbam ; 
being  he  cannot  eafily  remove,  I  beg  he  may  be 
heard  in  the  place  where  he  is. 

L.  H.  Stezvard.  Ay,  let  him  fpeak  where  he  isj 
and  let  him  fpeak  out. 

Li.  Delamere.  Pray  Sir,  will  you  pleafe  to  re- 
colled  your  felf  what  time  you  faw  Sir  Robert 
Cotton,  and  where  the  lafl  Summer  ? 

AJhburnham.  My  Lord,  I  being  at  Sir  Robert 
Cotton's  Houfe  at  Wejlminfter,  he  defired  me  to 
prefent  a  Petition  of  his  to  the  Houfe  of  Com- 
mons for  him,  and  it  was  about  the  latter  end  of 
the  time  allotted  for  Petitions,  I  cannot  exa(!illy 
tell  what  Day  of  the  Week  or  Month  it  was, 
but  I  faw  him  that  day  I  prefented  his  Petition, 
and  I  faw  him  at  the  Committee  of  Elections  two 
or  three  days  after, 

L.  Delamere.  Sir  William  twifden  I  defire  may 
be  alfo  heard  what  he  has  to  fay  to  the  fame 
Point. 

[Who  anfwered  to  the  fame  effeSl^ 
L.  Delamere.  Mr.  Hevenin^?am  is  my  next  Wit- 
nefs, my  Lord ;  who  I  defire  that  he  would 
pleafe  to  give  your  Grace  and  my  Lords  an  ac- 
count, when  he  remembers  to  have  feen  Sir  Ro- 
bert Cotton  in  Town. 

Mr.  Heveningha7n.  My  Lord,  it  was  a  more 
than  ordinary  Occafion  that  makes  me  remem- 
ber the  thing  and  the  time  fo  particular.  I 
was  engaged  in  a  difpute  in  the  Houfe  of  Com- 
mons about  my  own  Eleftion,  and  that  was 
upon  the  fecond  of  Jwie  ;  then  Was  a  Cafe  de- 
bated in  the  Houfe,  whether  a  Mayor  that  was 
elefted  a  Burgefs  for  any  Town  could  fit  upon 
his  own  Return;  it  was  then  carried  he  fhould 
not,  and  the  next  day,  which  was  the  third 
of  June,  another  Queftion  came  on,  whether 
Sir  Jofeph  William/on  was  duly  elefted  and  re- 
turned ;  and  I  remember  at  that  time  I  was 
walking  with  Sir  Robert  Cotton  in  the  Court 
of  Requefts,  and  Mr.  Neal  came  out  of  the 
Houfe  and  told  me,  that  it  was  carried  by 
five,  that  he  was  not  ;  and  then  Sir  Robert  Cotton 
was  with  me. 

L.  H.  Steward.  So  you  fpeak  as  to  the  fecond 
and  third  of  June? 

Mr.  Heveninghaj?!.  My  Lord,  had  it  not  been 
upon  this  particular  occafion,  I  could  not  have 
remember'd  the  time  fo  exaftly. 

L.  H.  Steward.  You  give  a  very  good  token 
for  your  remembrance,  and  my  Lords  hear  whjt 
you  have  faid. 
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L.  Delamere.  Will  your  Grace  pleafe  that  the 
Qerk  of  the  Houfe  of  Commons  may  be  called, 
and  examined  to  the  Journal  of  that  Houfe, 
when  it  was  Sir  Robert  Cotton  preferred  his  Pe- 
tition, and  that  will  fix  the  time  as  to  what 
Mr.  AJhburnham  and  Sir  fVilliavi  Twifden  have 
faid? 

L.  H.  Steward.  Call  whom  you  pleafe,  my 
Lord. 

J-,.  Delamere.  It  feems  he  is  not  ready,  but  I 
hope  I  have  given  your  Grace  and  my  Lords  fuf- 
ficient  fatisfaftion,  that  Sir  Robert  Cotton  was 
not  there  at  that  time  that  this  Fellow  fpeaks  of. 
I  will  now  go  on  and  prove  Mr.  OJfley  was 
not  there  neither  ;  and  the  firft  Witnefs  I  call  to 
that,  fhall  be  Sir  Willoughby  Ajlon,  whom  I  defire 
your  Grace  will  be  plcafed  to  hear  fpeak  in  his 
Place. 

L.  H.  Steward.  Well,  what  do  you  fay.  Sir 
Willou2,hhy  ? 

Sir  IV.  AJlon.  My  Lord,  I  defire  to  be  guided 
in  what  account  I  fhall  give  by  the  Queftions  that 
fhall  be  afkcd. 

L.  H.  Steward.  What  is  it  you  afk  Sir  fVilloughby 
4/ion? 

L.  Delamere.  Pray  can  you  remember,  Sir 
Wilkughby,  what  time  it  was,  and  whether  about 
the  latter  end  of  May  laft,  or  when,  that  you  know 
of  Mr;  Offley's,  being  at  your  Houfe,  and  how 
long  he  ftaid  there  ? 

Sir  W.  Ajlon.  I  can  give  an  account  of  his  Mo- 
tion for  ten  days  together,  but  that  perhaps  may 
be  more  than  is  neceffary. 

L.  H.  Steward.  It  will  not  be  improper,  Sir, 
for  you  to  give  as  exadl  and  particular  account 
as  you  can  of  the  times. 

Sir  JV.  AJion.  If  your  Grace  pleafe,  I  will  do 
it, 

L.  H.  Steward.  Pray  do.  Sir. 

Sir  fF.  Ajlon.  Upon  the  twenty  fixth  of  May, 
which  was  Tuefday,  at  Night  Mr.  Ojfley  and  his 
Lady  and  fome  of  their  Relations,  came  to  my 
Houfe-,  upon  Wednefday  the  twenty  feventh  of 
May  Mr.  Offley  was  fo  fick  that  he  kept  his  Cham- 
ber and  his  Bed  all  day  •,  upon  the  twenty  eighth  of 
May,  which  was  Thurfday,  he  was  fo  ill  that  he 
kept  his  Chamber  all  day,  and  rofe  about  five  at 
Night,  and  I  then  waited  upon  him,  and  fat  with 
him  three  Hours  in  his  Drcfling-Room.  On  Friday 
the  twenty  ninth  of  May  he  went  to  Church,  that 
day  was  imployed  a  great  part  in  Devotion.  Upon 
the  thirtieth  of  May,  which  was  Saturday,  Mr. 
Ojfiey  and  his  Lady  went,  and  a  great  part  of  my 
Family  went  with  them,  to  one  Mr.  Pickerings  (\x 
Miles  off  my  Houfe,  there  they  dined,  and  re- 
turned at  Night  to  my  Houfe.  Upon  Sunday  the 
thirty  firil  of  May,  I  have  a  particular  Remark 
whereby  I  remember  that  Mr.  0^^)i  went  tovifit 
Mr.  Necdham.  Upon  Monday  the  firft  of  June, 
Mrs.  Offiey  and  the  Women  of  my  Family  went 
to  vifit  my  Lady  Brooks,  but  Mr.  Ojjley  not  being 
well,  ftaid  at  home.  On  Tuefday  the  fecond  of  June 
ht  was  ftill  at  my  HoUiC,  there  was  a  great  deal 
of  Company  there,  and  he  was  in  the  Company 
all  the  day  long.  On  Wednefday  the  third  I  fell 
fick  in  the  Morning  about  four  of  the  clock, 
but  Mr.  Qifley  was  in  the  Houfe  all  the  Morning  -, 
but  in  the  Afternoon  he  went  to  make  a  Vifit 
two  Miles  from  my  Houfe,  at  a  place  called  the 
Ware-houfe,  where  the  Ships  ride  at  Anchor  :  and 
upon  Thurfday  Morning,  which  was  the  fourth  of 


June,  he  went  from  my  Houfe.  Now  if  your 
Lordfliip  defire  to  know  any  thing  about  any 
particular  Time  about  this  Compafs,  I'll  give  vou 
the  beft  account  I  can. 

L.  H.  Stezvard.  Can  you  tell  where  he  went 
when  he  went  from  your  Houfe  ? 

S'lv  IF.  Ajlon.  He  went  direftly  home,  as  hf* 
faid. 

L.  H.  Stezvard.  Did  you  hear  at  any  time 
that  he  ftaid  by  the  way,  between  his  goino- 
from  you  and  coming  to  his  own  Houfe? 

Sir  f-F.  Ajhn.  My  Son  went  with  him  two 
or  three  Miles  of  his  way,  and  I  heard  that  at 
Middlewich  he  ftaid  to  fpeak  with  fome  of  the 
Militia  Officers  that  he  met  with  by  the  way 
there  at  a  Mufter,  and  afterwards  went  diredly 
home. 

L.  H.  Steward.  Pray  is  the  ufual  Way  from  his 
Houfe  to  yours  by  my  Lord  Delamere's  ? 

Sir  JF.  Ajhn.  No,  my  Lord,  diredtly  another 
way. 

L.  H.  Steward.  Will  you  afk  Sir  PFtllougbby 
Ajion  any  more  Queftions  ? 

L.  Delamere.  No,  my  Lord. 

Mr.  At.  Gen.  If  your  Grace  pleafe,  I  would 
afk  Sir  JVilloughby  Ajlon  one  Queftion.  Sir,  I  de- 
fire to  know  how  far  it  is  from  your  Houfe  to  my 
Lord  Delamere'^  ? 

Sir  W.  Ajlon.  Sir,  it  is  about  Eleven  Miles-. 

L.  H.  Steward.  Eleven  Miles  you^ay.  Sir.? 

Sir  fF.  Ajlon.  Yes,  my  Lord,  Eleven  of  thofe 
Northern  Miles. 

L.  Delamere.  My  Lord,  I  have  fome  more 
Witnefies  to  examine  to  this  Point. 

L.  H.  Steward.  Call  whom  you  pleafe,  my 
Lord? 

L.  Delamere.  I  call  Mr.  Gregory  n.^xt,  my  I^rd, 
\who  appeared."]  Pray  give  my  Lord  an  account, 
when  Mr.  Ofjley  went  from  Sir  JVilloughby  AJlon^s 
laft  Summer,  and  whitiier  he  went  ? 

Gregory.  My  Lord,  my  Mafter  went  from  Sir 
WilloKghby  Aflcnh  Houfe 

L.  H.  Steward.  Who  is  your  Mafter  ? 

Gregory.  Mr.  Ojfley,  my  Lord.  It  was  upon 
the  fourth  of  June  at  nine  of  the  clock  in  the 
Morning,  and  went  from  thence  to  Middlewichy 
and  was  at  home  at  his  own  Houfe  about  five  of 
the  clock  in  the  Evening,  as  I  was  told,  fori  did 
not  go  direftly  home  with  him. 

L.  H.  Stezvard.  Was  he  at  Mere  that  day  at 
my  Lord  Delajji^re's  ? 

Gregory.  No,  not  that  I  know  of,  I  was  not 
with  him. 

L.  Delafnere.  Then  pray  call  Thomas  Kidd, 
[who  appeared.]  Pray  were  you  that  day  with 
Mr.  Offley  when  he  went  from  Sir  fVillotighby 
AJoh\} 

Kidd.  Yes,  my  Lord,  I  was. 

L.  Delnmere.  What  day  v/as  it  ? 

Ktdd.  The  fourth  of  June. 

"L.  Delamere.  Then  whither  went  he? 

Kidd.  He  went  the  direct  Ro.ad  to  his  own 
Houfe,  I  never  parted  from  him,  nor  did  he 
ftop  any  where  til!  he  came  to  Midd'.ewichy 
where  tiie  Country  Militia  were  exercifing  ;  and 
he  juft  aligh.ed  olf  his  Horfe,  and  fpoke  with 
Major  Minjhavo  and  Ibme  of  the  Oifice.s,  but 
never  fo  much  as  drank  by  the  way  till  he  came 
to  his  own  Houfe. 

L.H.  Steward.  What  to  his  VioMit  in.  Stafford- 
Jfme? 

Kidd 
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Kidd.  No,  but  to  CrevJ-Hall  in  Chfjbire. 
L.  H.  Steward.    Does    Mere    Jic  in     the  Road 
between  Sir  Willoughh^  Aftofi's  and  Crew-Hall,  fo 
that    your  Mailer    mii^ht   be  there    within   that 
time  ? 

Kidd.  No,  that  he  could  not  do. 
L.  H.  Steward.  Were  you  with  Mr.  Offley  the 
whole  Journey  home  ? 

Kidd.  Yes,  my  Lord,  I   was. 

L.  IJ.  Steward.  Were  you  no  time  from  him .'' 

Kidd.  No,  my  Lord,  I  was  not. 

L.  H.  Steward.  What  time  did  he  come  home  ? 

Kidd.  He  came  to  his  own  Houfe  about  four  or 
five  a-clock  at  night. 

L.  H.  Steward.  And  did  not  he  go  from  thence 
that  night  ? 

Kidd.  No,  m.yLord, 

L.  'Delamcre.  Now,  my  Lord,  I  will  prove  as 
to  my  felf  that  I  was  in  London  at  the  time  as  he 
fpeaksof.  And  firft,  I  defire  Sir  7«»/«  Langbam 
may  be  heard  to  that. 

\He  appeared.,  hut  gave  no  Evidence. 

L.  Ddaviere.  Fray  call Booth,  [who  ap- 
peared?^ 

L.  H.  Steward.  What  is  this  Gentleman's 
Name  ? 

Lj.Delamere.  He  is  my  Brother,  my  Lord, 
his  Name  is Booth. 

L.  H.  Steward.  What  do  you  afk  him  ? 

L,  Delamere.  Pray  can  you  remember  what  time 
in  June  you  fiw  me  in  Town  here  ? 

Mr.  Booth.  My  Lord,  I  faw  my  Brother  here 
in  Town,  the  third,  fourth,  fifth,  fixth,  and  fo 
on  to  the  tenth  of  June,  and  the  tenth  of  June  I 
went  out  of  Town  my  felf;  I  faw  him  fometimes 
twice  or  thrice  a  day  in  that  time,  for  I  did  not 
lodge  above  half  a  fcore  doors  from  him. 

L.  U.  Stezvard.  Where  was  that  ? 

Mr.  Booth.  In   Great  Rujfel-ftreet. 

L.  H.  Steward.  How  come  you  to  remember 
the  time  fo  particularly  ? 

Mr.  Booth.  It  was  that  day  Se'nnight  before 
I  went  out  of  Town,  which  was  Wednefday  the 
tenth  of  June,  and  had  it  not  been  for  that  par- 
ticular Circumftance,  I  had  not  remark'd  it 
fo  much  as  to  be  able  particularly  to  remem- 
ber it. 

Mr.  Jt.  Gen.  Pray,  Mr.  Booth,  did  you  know 
of  your  Brother's  going  out  of  Town  the  twenty 
feventh  of  May  ? 

Mr.  Booth.  I  heard  he  was  gone  out  of  Town 
about  tliat  time. 

L.  H.  Steward.  Why  then,  when  came  he  hi- 
ther to  Town  again  ? 

Mr.  Booth.  1  cannot  tell,  but  I  faw  him  upon 
the  third  of  June  in  the  Evening. 

Mr.  Jt.  Gen.  My  Lord,  it  is  not  poffible  for 
him  fo  to  do  in  that  time,  if  he  rode  Poft. 

L.  H.  Steward.  He  did  make  a  great  deal  of 
hafte  backward,  and  forward,  that  is  certain. 

L.  DJamei-e.  My  Brother  does  not  know  when  I 
went,  but  as  he  heard,  he  fays. 

L.  H.  Steward.  But  pray,  my  Lord,  mind  the 
Objedlion  that  has  been  made,  for  it  carries  a 
great  deal  of  weight  in  it.  It  is  plainly  proved 
by  two  Witnefles,  that  you  went  out  of  Town 
the  twenty  feventh  of  May  at  nine  of  the  clock  at 
Night,  and  rode  to  Hoddefden,  and  the  next  day 
came  to  Hitchin  about  Noon  -,  then  they  left  you 
and  return'd  back  again  to  London  that  Night,  and 
you  told  them  you  were  going  to  fee  a  fick  Child 
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of  yours  in  ChePArr,  how  came  you  to  make  fuch 
polt-hafte    back    again,    that  he  fhould  fee 
here  in  London  the  third  of   June  ? 

Mr  Bcolh.  My  Lord,  I  am  certain  I  faw  him 
that  day  in  the  Evening,  and  fo  on  to  the 
tenth. 

L.  IT.  Steward.  Did  my  Lord  then  tell  you  liow 
your  Friends  did  in  Ch-JInre  ? 

Mr.  Booth.  I  cannot  remember  the  particular  dif- 
coui-fe  we  had. 

Mr.  At.  Gen.  Pray,  Sir,  when  did  he  tell  you 
he  came  to  Town  ? 

L.  H.  Steward.  You  fay  you  ufed  to  fee  him 
every  day  once  or  twice  a  day. 

Mr.  Booth.  Yes,  I  did  fo. 

L.  H.  Steward.  Pray  where  was  he  the  Second  of 
June  ? 

Mr.  Booth.  He  was  not  come  to  Town. 

L.  H.  Steward.  How  long  time  was  it  before 
that,  tliat  you  had  not  f^m  him  ? 

Mr.  Booth.  I  had  not  feen  him  of  feveral  days 
before. 

L.  Delamere.  If  it  pleafe  your  Grace,  here  is 
another  Brother  of  mine  that  faw  me,  at  the  fame 
rime  -,  and  tho'  he  be  my  Brother,  I  hope  he  is  a 
good  Witnefs. 

L.  H,  Steward.  Ay,  God  forbid  elfe  ;  what  is 
his  name  ? 

L.  Delamere.  George  Booth. 

L.  H.  Steward.  Well,  what  fay  you.  Sir.-* 

Mr.  George  Booth.  My  Lord,  I  law  my  Brother 
Delamere  here  in  Town  the  fourth  of  June,  by  this 
particular  Circumftance  which  I  cannot  err  in. 
That  the  next  day,  as  I  take  it,  I  went  down 
with  him  to  the  Houfe  of  Lords,  to  hrar  my 
Lord  Macdisf.eL's  Caufe,  which  was  then  there 
to  be  heard  upon  the  Appeal  of  Mr.  Fitton  ;  and 
my  Brother  was  In  the  Houfe  of  Lords  at  that 
time,  which  was  the  fifth  of  June. 

L.  H.  Steward.  My  Lord  Delamere,  I  think  it 
not  amifs  to  put  you  in  mind  of  one  thing, 
which  it  is  fit  your  Lordfliip  fhould  give  fome 
anfwer  to:  Does  your  Lordlhip  deny  that  you 
went  out  of  Town  the  twenty  leventh  of  Ma^  ? 

L.  Delamere.  No,  my  Lord,  I  do  not  ;  I  ac- 
knowledge I  did  fo. 

L.  H.  Steward.  Then  it  will  be  fit  for  you  to 
give  an  account  where  you  were  the  twenty  eighth 
of  May,  and  fo  all  along  till  the  third  of 
June  ? 

L.  Dflajuere.  If  your  Grace  pleafe,  I  hope  I 
{h:\\  give  you  full  Satisfaction  in  that  by  and  by  ; 
but  I  have  one  W^itnefs  more  to  this  point  of  my 
being  in  Town  at  fuch  a  time,  that  I  could  not 
be  in  CheJJnre,  when  this  Fellow  fays  I  was ;  and 
that  is  my  Lord  Lovelace. 

L.  H.  Steward.  There  is  my  Lord  Lovelace^ 
what  will  you  afk   him  ? 

L.  Delamere.  Whether  he  did  not  fee  m.e  at  the 
Trial  of  my  Lord  Macclesfield  in  the  Houfe  of 
Lords  ? 

L.  Lovelace.  I  was  in  the  Houfe  of  Lords 
that  day  that  my  Lord  Macclesfield's,  Trial  was, 
and  I  remember  I  did  fee  my  Lord  Delamere 
there. 

L.  H.  Steward.    But  we  are  as  much  at    a  lofs 
now    as  ever  we  were,    for  what  day 
was,  does  not  appear :  What  day    was 
Macclesfield's  Trial  ? 

L.  Delamere.    The    Journal  of  the    Houfe    of 
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L.  Lovelace.  My  Lord  ftood  juft  by  the   Bar, 
and  if  I  am  not  miftaken  took  Notes. 

L.  Delamere.  My  Lord,  I  hope  now  I  have 
fatisfied  your  Grace,  and  the  reft  of  my  Lords, 
that  none  of  us  three  whom  this  Fellow  has 
mentioned  were  there  at  that  time  at  Mere,  when 
he  fays  we  were :  For  my  own  part,  I  do  pofi- 
tively  affirm,  and  I  fpeak  it  as  in  the  Prefence 
of  Almighty  God,  that  I  have  not  feen  Sir  Ro- 
hert  Cotton  at  my  Houfe  that  I  know  of  thefe 
many  Years,  and  I  believe  Mr.  OJfley  was  never 
in  my  Houfe  fince  I  was  Mafter  of  it  :  And  I 
do  likewife  proteft,  that  to  my  knowledge,  I 
never  faw  the  Face  of  this  Man  till  now  that  he 
is  produced  as  a  Wirnefs  againft  me ;  I  am  fure 
I  never  fpoke  with  him  in  all  my  Life,  nor 
never  fent  for  him  to  come  to  my  Houfe :  And 
if  your  Lordfhip  pleafe  to  confider  the  Story 
that  he  tells,  it  will  eafily  appear  to  be  very  im- 
probable, for  he  neither  tells  you  who  the  Mef 
fenger  was  that  was  fent  for  him,  nor  the  way 
that  he  came  into  the  Houfe,  which  any  body 
that  has  ever  been  at  the  Houfe  could  not  mi- 
ftake.  For  when  I  afked  him  what  door  it  was 
he  came  in  at,  it  was  for  this  reafon,  becaufe 
he  muft  needs  have  gone  a  great  way  about,  if 
he  had  not  come  in  at  the  ufual  Entry  into  the 
Houfe,  for  I  have  but  one  door  into  my  Houfe 
except  that  by  the  Stables,  which  is  a  great 
way  off  the  Houfe  ?  And  it  being  about  that 
time  of  the  Year,  if  it  were  eight  or  nine  of  the 
ck)ck  in  the  Evening,  he  muft  needs  difcern 
which  way  he  came  in :  And,  befides,  my 
Lords,  is  it  probable  wnat  he  fiys,  that  he  ftiould 
fee  no  body  ftining  about  the  Houfe  except  it 
were  this  Man  without  a  Hand,  tlut  he  fays 
was  fent  for  him  ?  I  afliare  your  Lordfhips,  I 
have  not,  nor  had  my  Father  ever  that  I  know 
of,  any  Servant  or  Tenant  that  was  maimed  in 
that  manner  that  he  fpeaks  of  He  faith,  he  was 
recommended  to  us  by  my  Lord  Brandon:  But  he 
cannot  tell  your  Lordfliip  any  thing  that  ever 
he  had  done,  to  recommend  him  either  to  him 
or  us.  I  did  afk  him  what  important  Service  he 
had  ever  done  for  me,  that  might  give  a  credi- 
bility to  my  imploying  him  in  fuch  a  bufmt- is  as 
this.  My  Lord,  I  cannot  help  it,  if  People 
will  tell  falfe  Stories  of  me,  but  I  hope  your 
Lord/hips  will  confider  the  Credibility  of  it  •, 
is  it  to  be  imagined  that  I  would  take  a  Man  I 
knew  nothing  of,  upon  another  Man's  Word, 
into  fo  great  a  Confidence,  as  to  employ  him 
about  a  bufinefs  of  this  n.ature  ?  I  am  glad  that 
he  was  called  in  here  again  for  your  Lordftiips 
to  view  him.  I  befeech  your  Lordfliips  to  look 
at  him  -,  is  this  Fellow  a  lils;ely  Fellow  to  be  ufed 
in  fuch  an  Affair  ?  Does  he  look  as  if  he  were  fit 
to  be  employed  for  the  raifing  often  thoufmd 
Men  ?  Does  he  feem  to  be  a  Man  of  fuch  con- 
fiderable  Intereft  in  his  Country.?  A  Fellow, 
that  though  it  be  not  direfl  Evidence,  yet  by 
feveral  WitnelTes,  I  have  flicwn  to  be  a  Man  of 
no  Reputation  in  his  Country,  nay  of  a  v^ry  iU 
one  •,  and  could  we  have  none  elfe  to  employ  in 
a_  matter  of  this  Moment  but  fuch  a  Fellow  as 
his  Neighbours  would  not  take  his  Word  for 
any  thing .''  It  is  an  improbable  Story  upon  thefe 
accounts,  if  I  fhould  i'ly  no  more.  Your  Loid- 
ftiips  likewife  fee,  that  he  is  fo  well  thought  of, 
that  he  dare  not  be  trufted  out  of  Newgate,  but 
is  kept  ftill  a  Prifoner,    and  as  fuch    gives  Evi- 


dence here  :  And  I  know  your  Lordfliips  will 
not  forget  that  he  fwears  to  fave  himfelf,  having 
been  a  Rebel  by  his  own  ConfcfTion,  ajid  he 
would  fiin  exchange  his  Life  for  mine  ;  till  he 
has  a  Pardon,  which  as  yet,  as  I  am  intormed, 
he  has  not.  The  Objection  will  ftill  lie  upon 
him,  that  he  fwears  to  fave  himfelf,  which  will 
render  his  Teftimony  not  credible,  and  the  Law 
requires  the  WitnelTes  in  Treafon,  to  be  credi- 
ble ones :  And  yet  forfooth !  this  Man,  that  no 
body  that  knows  him  will  believe  a  Word  he  fays, 
muft  be  taken  to  be  the  Man  of  Integrity,  2cal 
and  Induftry ;  the  Man  of  Management  and 
Difpatch,  the  Man  of  Intereft  and  Authority  ia 
his  Country,  that  nothing  can  be  done,  but 
he  muft  have  a  hand  in  it.  My  Lords,  I  think 
I  need  fliy  no  more  of  him  ;  your  Lordfhips 
time  is  precious,  too  precious  indeed  to  be 
fpent  upon  fuch  a  Subject,  and  fo  I  fet  him 
afide. 

My  Lords,  there  is  a  thing  that  I  perceive  the 
King's  Counfel  lay  a  great  weight  upon  ;  and 
that  is  my  going  down  upon  the  27th  day  of 
Alay,  and  my  frequent  riding  Pofl  to  and  fro.  I 
fliall  now  latisfy  your  Lordihiips  of  the  Reafons 
of  my  Journeys.  The  firft  time,  which  was  be- 
twixt the  Coronation  and  the  fitting  of  the  Par- 
liament was  upon  this  reafon  ;  I  went  down  to 
take  pofTeiTion  upon  a  Leafe  of  a  confiderable 
value  which  was  renewed  to  me  by  the  Biihop. 
I  did  not  think  of  going  down  at  that  time  fo 
foon ;  but  I  had  Word  wrote  me  out  of  the 
Country  that  the  BiHiop  was  ill,  and  that  obliged 
me  in  point  of  Intereft  to  make  hafte  down. 
And  this  I  fhall  prove  by  one  that  was  Attorney 
forme,  and  another  that  was  a  Witnefs  of  my  tak- 
ing PofTcfTion  :  and  for  this,  I  firll  call  Mr.  John 
Edmonds,  [if.bo  caf/ie  in']  Pray,  Sir,  will  you  tell 
his  Grace  and  my  Lords,  what  you  know  of  my 
coming  down  into  tlie  Country  in  the  beginning 
of  M:i^,  and  upon  what  account,  and  what  time 
it  was  ? 

Mr-Ehmnds.  May  it  pli;afe  your  Lordfhip, 
upon  the  fifih  of  May  my  Lord  Delamere  did  me 
the  honour  to  come  to  my  Houfe,  and  he  ftaid 
there  a  little  while,  and  dcfircd  me  to  be  a  Wit- 
nefs of  his  taking  FofTefTion  upon  a  Leafe  of  my 
Lord  Bifl.opof  Chejicr's,  and  we  went  into  the 
Houfe  that  was  next  to  mine,  which  was 
and  there  did  take  Pof  eflion. 

L.  H.  Stezvcrd.    Where  is  your  Houfe  } 

Mr.  Edmonds.  At  Boden,  in  CheJiAre. 

L.  H.  Steward.  When  was  tiiis,  do  you  fay  ? 

Mr.  Edmonds.  The  fifth  of  May. 

L.  Delamere.  Pray  Sir,  will  you  fatisfy  my 
Lord,  whether  the  Buhop  was  not  ill  at  that 
time  ? 

Mr,  Edmonds.  My  Lord,  I  had  been  a  little 
before  at  CLefter,  and  iiearing  my  Lord  Bifhop 
was  not  very  well,  I  went  to  Mr.  Allen,  and 
told  him  I  was  defirous  to  fee  my  Lord,  and 
fpeak  with  him,  if  I  might  ;  he  told  me  my 
Lord  was  fo  ill,  in^i  he  would  fpeak  with  no 
body, 

L.  H.  Steward.  Was  it  a  Leafe  for  Years,  or  a 
Leafe  for  Li 7CS? 

Mr.  Edmonds.  It  was  a  Leafe  for  Lives. 

L.  H.  Steward.  Th-.-n  that  might  require  my 
Lord's  taking  PofTeiTion.  Who  do  you  call  next, 
my  Lord  ? 

L.  Delamere.  Mr.  Henry, 

L.H. 
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L.H.  Steward.  What  do  you  afk  this  Man,  my 
Lord? 

L.  Delamerc.  Pray  will  you  give  his  Grace  and 
my  Lords  an  account,  whether  you  were  not 
Attorney,  and  deliver'd  me  Poflcflion  upOn  tlie 
Leafe  of  my  Lord  Bifhop  of  Chejler  ? 

Mr.  Henr^.  My  Lord,  I  was  Attorney  by  Ap- 
pointment, and  the  5th  of  Mwj  laft  I  delivered 
PoiTefTion  to  my  Lord  Belamere  at  one  of  the  moft 
remarkable  places  of  the  Land  that  belonged  to 
that  Leafe  of  the  Bifliop. 

L.  Delamere.  My  Lords,  I  hope  this  is  a  fatis- 
fadory  Reafon  for  my  going  down  at  that  time, 
the  Bifhop  being  ill,  and  the  Leafe  being  worth 
6  or  7000/.  The  next  rime  that  I  have  to  fpeak 
to,  is,  That  of  my  going  the  27th  oi  May,  and 
for  that  I  give  this  anfwer  •,  I  did  go  out  of 
Town  the  27th  of  May,  the  occafion  of  my 
going  was,  I  had  taken  up  a  Refolution  before  to 
go  fee  my  Child  that  was  not  well,  but  I  had 
not  taken  my  Journey  fo  foon,  nor  with  fuch 
Privacy,  but  that  I  had  notice,  there  was  a 
Warrant  out  to  apprehend  me  ;  and  knowing 
the  Inconveniences  of  lying  in  Prifon,  I  was 
very  willing  to  keep  as  long  out  of  Cuftody  as 
I  could,  and  therefore  I  went  out  of  the  way, 
and  under  a  borrowed  Name.  When  I  came  to 
my  Houfe  in  Chejhire,  there  were  not  above  five 
of  my  own  Servants  that  faw  me  all  the  while 
I  was  there,  and  I  faw  no  body  but  them  -,  but 
while  I  was  there,  my  Wife  fenc  me  an  Exprefs, 
that  as  to  the  Warrant  fhe  hoped  it  was  a  Mi- 
ftake,  and  there  was  no  fuch  thing  •,  but  my 
eldeft  Son  was  very  ill,  and  if  I  intended  to  fee 
him  alive,  I  muft  make  hafte  up:  this  was  the  oc- 
cafion of  my  quick  return,  and  I  Ihall  fatisfy  your 
Lordlhips  by  Proof,  that  I  came  thither  in  that 
manner  to  avoid  the  Warrant,  and  for  no  other 
Reafon. 

L.  H.  Steward,  You  fay  you  went  to  fee  a  fick 
Child  in  the  Country. 

L.  Delamere.  May  it  pleafe  your  Grace,  my 
Mother  that  is  here,  wrote  me  word  that  my  Child 
was  not  well. 

L.  H.  Steward.  Pray  what  made  you  come  back 
again  fo  foon  ? 

L.  Delamere.  Becaufe  I  had  an  Exprefs  fent 
me  by  my  Wife  that  my  other  Son  was  like  to 
die. 

L.  H.  Steward.  Call  your  Witnefs,  my  Lord. 

L.  Delamere.  Mrs.  Kelfey,  [who  came  in.]  Pray 
will  you  give  an  account  what  I  faid,  when  I  came 
down,  was  the  occafion  of  my  coming  fo  private- 
ly and  changing  my  Name  ? 

Mrs.  Kelfey.  My  Lord  heard,  he  faid,  there  was  a 
Warrant  tor  taking  of  him  up,  and  he  gave  me 
that  for  a  Reafon  ;  befides  his  little  Son  in  the 
Country  was  ill. 

L.  H.  Steward.  What,  flie  lived  in  the  Country, 
did  Ihe.? 

Mrs.  Kelfey.  My  Lord,  I  was  in  the  Houfe  with 
him. 

L.  Delamere.  If  your  Lordlhips  pleafe,  my  Mo- 
ther may  be  examined  ? 

L.  H.  Steward.  Yes,  with  all  my  heart. 

[She  fat  by  him  at  the  Bar. 

L.  H.  Steward.  Pray,  Madam,  will  you  lift  up 
your  Voice,  that  my  Lords  may  hear  what  you 
fay. 

Lady  Delamere.  My  Lords,    this  Child  of  his 
that  was  in  the  Country,  was   more    than  ordina- 
rily precious  to  him,  in  regard  it  was  born  to  him 
at  that  time,   when  he  was   an  innocent  honeft 
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Man,  (as  he  is  now,  a  Prifoner  in  the  Tower  for 
High-Treafon,)  above  two  Years  ago,  and  I 
think  it  incrcaled  his  AfTccfcion  to  the  Child,  that 
God  had  given  it  to  him  when  he  WaS  in  that 
Affliftion.  My  Lord,  I  knowing  the  AFTeftion 
that  the  Father  and  Mother  both  had  to  the 
Child,  my  Care  in  their  abfence  I  thought  oughc 
to  be  more  exercifcd  about  him  :  The  Child 
fucked,  but  I  fiw  the  Child  decline,  and  there- 
fore I  was  of  Opinion  that  he  fiiould  be  wean'd, 
and  I  fent  up  word  that  if  they  did  not  take 
care  quickly  and  look  a  little  after  him,  I  was 
afraid  he  would  go  into  a  Confuniption.  LTpon 
this,  my  Son  came  down,  I  faw  him  not  indeed, 
becaufe  he  was  very  private  all  the  while  he  was 
in  the  Country  •,  but  while  he  was  there,  it  plea- 
fed  God  to  vifit  his  eldeft  Son  with  a  dangerous 
Diftemper,  upon  which  my  Daughter  fent  for  him 
Poft,  if  he  intended  to  fee  his  Son  alive.  And 
thereupon  I  think  he  made  what  hafte  back  again 
he  could. 

L.  H.  Steward.  Were  you  in  the  fame  Houfe 
with  him.  Madam  ? 

Lady  Delamere.  My  Lord,  I  fay,  I  did  not  fee 
him  all  the  time  he  was  there,  I  only  tell  you 
what  I  heard. 

L.  H.  Steward.  How  long  was  he  in  the  Coun- 
try ? 

Lady  Delamere.  I  cannot  tell  exadtly  that,  I 
think  he  was  not  above  two  days. 

L.  H.  Steward.  He  muft  be  but  one  day  by  Conv 
putation  of  Time  ? 

1^.  Delamere.  Pray,  my  Lord,  I  will  fitisfy  you 
in  that  point  piefently  :  Mrs.  Kelfey  will  give  an 
account  what  time  it  was  that  I  came  down,  and 
when  I  went  away. 

Mrs.  Kelfey.  My  Lord  came  down  on  the  Sah- 
hath-day  night,  and  ftaid  there  Monday,  and  went 
away  the  Tuefday  Morning. 

L.H.  Steward.  Look  you,  my  Lord,  the  27  th 
of  May  was  upon  a  Wednefday,  that  night  you 
went  out  of  Town,  and  wentto  Hoddefden.  Thurf- 
day,  which  was  the  28th,  you  came  to  Hitchin  at 
Noon.  Friday  was  the  29th.  Saturday  the  30th. 
Sunday  was  the  31ft,  then  you  came  to  your 
Houfe;  Monday  the  firft  of  Jz^;;*?,  Tuefday  the  2d, 
then  you  came  away,  and  upon  Wednefday  the  3d 
you  were  in  Town,  fo  fiys  your  Brother. 
L.  Delamere.  It  was  fo,  my  Lord. 
L.  H.  Steward.  Which  way  did  you  come 
back? 

L.  Delamere.  I  came  Poft  through  Coventry, 
my  Lord,  and  that  was  the  time  that  Hope  fpeaks 
of,  that  I  told  him  I  had  come  another  way  into 
Chejhire,  when  I  came  down. 

L.  H.  Steward.  My  Lord,  you  fay  you  went 
down  to  fecrete  your  felf  from  a  Warrant  that  you 
apprehended  was  out  againft  you,  and  that  made 
you  go  a  by-way  ;  how  came  you  then  to  come  fo 
publickly  back,  the  ordinary  Poit-Road? 

L.  Delamere.  If  your  Grace  pleafe,  I  have 
told  you  I  had  an  Exprefs  came  from  my  Wife, 
that  told  me  itwasa  Miftake  as  to  the  Warrant, 
but  that  my  Child  was  very  ill,  and  I  muft  make 
hafte  up. 

L.  H.  Steward.  Have  you  any  more  Witnefles, 
my  Lord  ? 

L.  Delamere.  Yes,  my  Lord,  I  defire  Mr.  Kel- 
fey may  be  called.  [He  came  irt. 
L.  H.  Steward.  Well,  what  fay  you  ? 
Mr.  Kelfey.  My    Lord    came  down    upon    the 
Sunday  night  at  eleven    of  the  clock,    and   ftaid 
at  home  all  Monday ;  and  on  Tuefday  Morning 
[  H  h  ]  ac 
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at  three  ofthe  clock  in  the  Morning,  he  took  horfe 
for  Lmdoiu  and  I  have  Letters  by  me  that  are 
dated  the  4th  of  June,  which  was  Thurfday,  that 
told  me  my  Lord  was  come  to  Town  the  night 
before.  . 

L.  H.  Stezc-ard.    Whofe  are  thofe  two  Letters  ? 
Mr.  Keljh:    They   were    from    my    Lady 
Mrs.  Fere  Booth,    and   both  came    by 
Pod. 

L.  Delamcre.  I  Hnall  call  one  Witnefs  more,  my 
Lord,  to  prove  that  my  Child  was  fick  here  in 
Town,  and  the  rime  ;  and  that  is  Sir  Thomas  Md- 
/y«V/o;7,  who  was  his  Phyfician. 

[Sir  Thomas  -was  called,  and  came  m. 
L.  Delamere.  Pray,  Sir  Thomas,  can  you    recol- 
\t€t   your    felf  what    time    my  Son  was  ill  lalt 
Year  ? 

Sir  Tho?nas  MiUiiigtoi:.  My  Lord,  I  was  lent 
for  to  my  Lord  DcLmwrcf's  Son  upon  the  28  th  of 
May,  and  I  found  him  then  very  ill,  and  he  con- 
tinued lb  for  two  days,  infomuch  as  I  told  my 
Lady  Delamere  his  Mother  that  I  thought  the 
Child  would  not  efcape.  I  told  it  likewife  to 
Sir  James  Laagham,  who  is  my  Neighbour  in 
Lhu-olns- Lin- Fields  ;  what  they  did  upon  it, 
whether  they  lent  for  my  Lord  Delaftiere  to 
Town  or  no,  I  cannot  tell,  but  I  know  punftu- 
ally  this  was  the  time,  by  reafon  the  Bills  I 
wrote  are  dated  on  that  day,  otherwife  I  could 
not  have  remembred  the  time  ;  but  the  Bills  being 
fent  me  from  the  Apothecary,  I  find  that  date  to 
them. 

L.  H.  Siez-jard.    Pray,   Mr.  Attorjte^,    will  you 
call  £(///'«  again,  or  Fanx,  either  of  them. 
Mr.  At.  Gen.  Here  is  Edlin,  my  Lord. 
L.  H.  Stezi-ard.  Where  did    you  part   with  my 
Lord  Delimere,  and  when  ? 

Ed  I  in.  Upon  Thurfday  the  28  th  of  May  at 
Hitch  in. 

L.  H.  Steward.  What  time  of  the  day  was  it 
v/hen  you  parted  ? 

Ediin.  It  was  about  ten  of  the  Clock. 
L.  H.  Sleii-nrd.    He  went  forward  Poft  into  Che- 
Jhire,  did  he  not  ? 

Edlin.  He  did  not  go  Poft  I  fuppofe,  for  he 
went  upon  his  own  Horie. 

L.  H.  Stezvard.    Did  he  go  upon  his  own  Horfe  ? 
Edlin.  It  was  the  fame  Horfe  he  went  to  Ilitcbin 
upon. 

L.  IL  Stezvard.  Have  you  any  more  WitnelTes, 
my  Lord  ? 

L.  Delamere.  No,  my  Lord,  I  hope  I  have  given 
their  LordlliipsSatisfaftion  in  all  Points,  and  need 
to  give  no  further  Evidence. 

L.  H.  Steward.  Have  you  any  thing  more  then 
to  fay,  my  Lord  ? 

L.  H.Stezvard.  My  Lords,  I  acknowledge  I  did 
go  at  that  time  privately  a  By-Road,  and  by  the 
name  of  Bhwn  ;  and  as  for  Jones,  who  it  is  faid 
came  from  Holland  that  day,  I  appeal  to  him  him- 
felf,  and  I  call  God  to  Witnefs  I  never  faw  the  Man 
before  now  in  my  Life  •,  nay,  till  after  I  was  made 
a  Prifoner  upon  this  account,  I  never  fo  much  as 
heard  of  his  Name  :  and  your  Lordfhips  fee  by 
the  Proofs,  that  all  that  has  been  fiiid  againft  me, 
except  what  this  Fellow  Saxon  has  teftified,  is  but 
hearlay,  nay  indeed  but  hcarfay  upon  hearfay  at 
the  third  ami  fourth  hand. 

My  Lords,  if  People  will  make  ufe  of  my 
Name,  and  fay  this,  and  that,  and  the  other,  and 
among  themfelves  talk  of  Meflliges  fent  to  me ; 
can  I  or  any  Man  in  the  world  help  it?  At  this 
rate  who   can  be  innocent,    if  a    Man  muft  be 
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Ion?  For  there  is  no  more  in  the  utmoft  that 
this  Proof  can  amount  unto.  It  is  at  the  plcafure 
of  any  two  Men  in  the  World,  to  take  away 
the  Lives,  Honours,  and  Eftates  of  any  of  your 
LordOiips,  if  it  be  a  proof  fufficient  to  make  you 
guilty  of  Treafon,  for  them  to  fwear  you  were 
intended  to  be  drawn  into  Treafon. 

And,  my  Lords,  as  to  the  Truth  of  the  thing  it 
felf,  that  there  was  any  Meffiige  or  Correfpon- 
dcnce  between  the  late  Duke  of  Monmouth  d.nd  me,  I 
call  God  to  witnefs  I  have  neither  wrote  nor  fent 
Letter  or  Meffage  to  him,  or  received  Letter  or 
Mefiage  from  him,  this  three  Years :  I  cannot  tell 
what  expeflation  he  might  have  concerning  me, 
or  any  body  elfe.  It  is  very  probable  he  might 
have  Expedlation  of  AlTiftance  fi  om  fome  body, 
and  that  without  fuch  Expeftation  he  would  not 
have  made  the  attempt  he  did :  But,  my  Lords, 
iiU  that  is  nothing  to  me,  I  had  no  correfpon- 
dence  either  by  Letters  or  Meflliges  with  him  ; 
fo  that  all  that  has  been  Hiid  upon  that  point  of 
his  Expectations,  and  what  he  declared,  I  muft 
give  the  fame  anfwer  to,  that  I  gave  to  the  Evidence 
about  Jones's  Meffage,  That  admitting  it  to  be 
true,  he  did  declare  fo,  yet,  no  proof  being 
made  of  an  aftual  Correfpondence,  it  is  no  more 
but  only  an  Intention  in  him  to  draw  Men  into 
Commiffion  of  Treafon  ;  and  if  that  be  allow'd 
for  Proof  of  guilt,  I  muft  repeat  it  again,  there's 
no  Man  can  be  innocent. 

Upon  the  whole  matter,  my  Lords,  I  muft 
leave  my  Cafe  to  the  Confideration  of  your 
Lordftiips  :  I  am  not  Mafter  of  fo  much  Law  or 
Rhetorick  as  the  King's  Counfel,  to  plead  in  my 
own  Caufe,  and  I  have  had  but  little  time  to  re- 
colleft  and  apply  my  Defence  to  my  Accufation  ; 
but  I  hope  what  Evidence  I  have  offered,  has  given 
your  Lordftiips  full  Satisfaftion  that  I  am  not  guil- 
ty of  what  I  ftand  charged  with,. 

And  after  all  that  has  been  faid,  my  Lords,  I 
would  beg  your  Lordftiips  to  confider  this,  that 
if  in  cafe  I  were  guilty  ot  thefe  things,  and  were 
confcious  to  my  felf  of  having  been  ingaged  ia 
an  Affair  of  this  nature,  can  any  Man  imagine 
I  could  have  becnfo  hardy  as  to  have  furrendred 
my  felf  upon  the  King's  Proclamation  :  nay,  if 
I  with  thofe  other  two  Gentlemen  that  he  has 
named,  had  had  any  Tranfaftions  of  this  kind, 
with  fuch  a  Fellow  as  he  has  been  made  appear 
to  be  by  his  Neighbours,  Cthat  muft  needs  be 
tliought  a  Man  of  no  Faith,  becaufe  of  no  Repu- 
tation, tho'  he  gives  himielf  a  great  Charafler  as 
a  Man  of  great  Intereft,  of  wonderful  Difpatch 
and  Dexterity  in  the  Management  of  fuch  matters) 
fo  as  at  firft  fight  to  put  this  large  Confidence  in 
him  ;  can  it  be  imagined  I  fo  little  regarded  my 
own  Life  and  all  that  is  dear  to  me,  as  to  have 
furrendred  my  felf,  were  it  not  that  I  was  certain 
of  my  own  Innocence  and  Integrity  ?  Life  it 
felf,  my  Lords,  is  to  be  preferred  above  all 
things  but  Honour  and  Innocence  ;  and  ^o^  faith. 
Skin  for  Skin,  and  all  that  a  Man  hath  will  he  give 
for  his  Fife :  and  why  fhould  I  be  prefumed  to  have 
fo  little  value  for  it,  as  voluntarily  to  deliver  up 
my  felf  to  Deftruftion,  had  I  been  confcious  that 
there  was  any  one,  who  could  really  teftify  any 
thing  that  could  hurt  me  ? 

Befides,  my  Lords,  this  very  Fellow  Saxon  is 
but  one  Evidence,  and  how  far  you  will  believe 
him,  I  muft  fubmit  it  to  you  -,  but  furely  one  Wit- 
nefs will  never  be  fufficient  to  convidl  a  Man  of 
Treafon,   tho*  thoufands  of  Hear-fays,   and  fuch 
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trivial  Circumftances  be  tacked  to  it ;  efpecially 
when  they  are  tacked  to  ah  Evidence,  which  I  dare 
fay  your  Lordfliips  are  far  from  thinking  it  defcrves 
any  Credit. 

My  Lords,  I  defire  your  leave  to  afk  this  one 
Queftion ;  Would  not  any  of  your  Lordfhips 
tiunk  himlelf  in  a  bad  Condition  as  to  his  Fortune, 
if  he  could  produce  no  better  Evidence  to  prove 
his  Title  to  his  Eftate,  than  what  has  been  produced 
againft  me  this  day  to  tals;e  away  my  Life  ?  And 
if  llich  Evidence  as  this  would  not  be  lufficient  to 
fupport  a  Title  to  an  Eftate,  certainly  it  can  never 
be  thought  fufficient  to  deprive  a  Man  of  Life, 
Honour,  Eftate  and  all. 

My  Lords,  I  am  not  the  only  Man  that  has 
been  or  may  be  flilfely  accufed .-  God  knows  how 
foon  tlie  Misfortune  of  a  falfe  Accufation  may 
flill  to  the  Lot  of  any  of  your  Lordfhips  •,  I  pray 
God  it  never  may,  but  fince  that  may  happen, 
I  queftion  nor,  but  your  Lordfliips  will  be  very 
cautious,  how  by  an  eafy  Credulity  you  give 
Encouragement  to  fuch  a  Wickednefs :  For  Knights 
of  the  Foft  will  not  end  in  my  Trial,  if  they 
profper  in  their  Villany  •,  and  perhaps  it  may  come 
home  to  fome  of  your  Lordfhips,  if  fuch  Pra- 
ftices  be  incouraged,  as  I  cannot  but  firmly  be- 
lieve they  will  not. 

My  Lords,  the  Eyes  of  all  the  Nation  are  upon 
your  Proceedings  this  day ;  nay,  I  may  fay,  your 
Lordfliips  are  now  judging  the  Caufe  of  every 
Man  in  England,  that  fhall  happen  to  come  under 
like  Circumftances  with  my  felf  at  any  time 
hereafter :  For  accordingly  as  you  judge  of  me 
now,  juft  fo  will  inferior  Courts  be  direfted  to 
give  their  Judgments  in  like  Cafes  in  time  to 
come. 

Your  Lordfliips  very  well  know.  Blood  once 
fpilt  can  never  be  gathered  up  again,  and  there- 
fore unlefs  the  Cafe  be  very  clear  againft  me, 
you  I  am  fure  will  not  hazard  the  fliedding  of 
my  Blood  upon  a  doubtful  Evidence.  God  Al- 
mighty is  a  God  of  Mercy  and  Equity:  Our 
Law,  the  Law  of  England,  is  a  Law  of  Equity 
and  Mercy  •,  and  both  God  and  the  Law  require 
from  your  Lordfliips  Tendernefs  in  all  Cafes  of 
Life  and  Death  :  and  if  it  fliould  be  indifferent, 
or  but  doubtful  to  your  Lordfliips,  (which  upon  the 
Proofs  that  I  have  made,  I  cannot  believe  it  can 
be)  whether  I  am  innocent  or  guilty,  both  God 
and  the  L/aw  require  you  to  acquit  me. 

My  Lords,  I  leave  my  felf,  my  Caufe  and  all 
the  Confequences  of  it  with  your  Lordfliips  ;  and 
I  pray  the  All-wife,  the  Almighty  God  direft  you 
in  your  Determination. 

L.  H,  Steward.  Have  you  any  thing  more  to  fay. 
my  Lord  ? 

L.  Delatnere.  No,  my  Lord. 

L.  H.  Steward.  Then  Mr.  Attorney,  and  you 
that  are  of  the  King's  Counfel,  what  have  you  to 
fay  more  ? 

*  w    T--    L        Mr.  Sol.  Gen*.  May    itpleafevour 
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Grace,  and  you  my  noble  Lords  the 
Peers  of  my  Lord  Dela?/iere,  the  Prifoner  at  the  Bar: 
The  Evidence  that  hath  been  given  againft 
this  noble  Lord  is  of  two  Natures,  part  of  it  is 
pofitive  Proof,  and  part  is  circumftantial  ;  and 
though  it  be  allowed  that  there  muft  be  two  Wit- 
nefles  in  Cafes  of  Treafon,  and  that  Circum- 
ftances, tho  never  fo  ftrong,  and  fufficient  to  for- 
tify one  pofitive  Proof,  do  not,  nor  can  make  a 
fecond  pofitive  Witnefs  ;  yet  I  crave  leave  to  fay, 
that  there  may  be  Circumftances  fo  ftrong  and 


cogent,  fo  violent  and  neceffary  to  fumifli  a  pofiuve 
Teftimony,  that  will  in  Lav/  amount  to  make  a 
fecond  Witnefs,  fuch  as  the  Law  requires. 

My  Lords,  I  do  not  fay  every  Circumftance  will 
do  it,  but  fuch  as  is  neccffarily  and  violently  tend- 
ing to  the  fame  thing  that  was  pofuively  proved. 
As  for  Example-, 

If  a  Man  comes  and  fwears  againft  another  that 
he  faid  he  will  go  immediately  and  kill  the  King, 
and  another  Man  that  did  not  hear  thofe  Words, 
comes  and  teftifies  his  lying  in  wait ;  that  Cir- 
cumftance of  lying  in  wait,  that  was  an  Aftion 
indifix;rent  in  it  felf,  yet,  when  applied  to  the 
pofitive  Proof,  will  be  a  fecond  Witnefs  to  fatis- 
fy  the  Law,  which  requires  two  WitneflTesin  Trea- 
fon. 

I  muft  confefs,  my  Lords,  when  we  will  make 
Circumftances  to  be  a  fecond  Evidence,  they  muft 
be  fuch  as  are  neceifarily  tending  to  fortify  the 
pofitive  Evidence  that  was  given  by  the  fingle 
Witnefs :  Now  whether  that  be  fo  in  this  Cafe, 
I  muft,  as  becomes  me,  leave  to  your  Lordfliips 
Confideration.  It  is  not  my  bufinefs  to  carry 
the  Evidence  further  than  it  will  go,  and  I  am 
fure  it  is  not  my  duty  to  let  it  lofe  any  of  its 
weight  ;  and  if  it  have  not  that  force  it  ought 
to  have,  I  fliould  be  to  blame,  as  not  having 
done  what  belongs  to  me  to  do.  I  will  therefore 
ftate  the  Fadt  to  your  Lordfliips  plainly  as  itftands 
upon  the  Proof,  and  fubmit  tlie  whole  to  your 
Lordfliips  Determination. 

My  Lords,  our  pofitive  Proof  with  which  I 
crave  leave  to  begin,  is  but  by  one  fingle  Wit- 
nefs, and  that  is  Saxon  ;  and  his  Evidence  is  this, 
that  being  in  Chefiire,  where  he  lives,  he  was 
fent  for  about  the  third  or  fourth  of  June  laft  to  my 
Lord  Delairiere's  Houfe  at  Mere,  and  there  he  was 
brought  into  a  lower  Room,  where  he  fiw  my 
Lord  Delamere,  Sir  Robert  Cotton,  and  Mr.  Crew 
Offley :  That  my  Lord  Delamere  told  him  he  had 
received  a  Mefllige  lately  by  one  Jones,  that  was 
fent  from  the  Duke  of  Monmouth,  whereby  he 
underftood  that  the  Duke  would  fpeedily  be  in 
England,  and  that  they  muft  provide  Men  and 
Arms  to  affift  him  when  he  came  •,  that  he  was 
a  Man  recommended  to  them  by  my  Lord  Bran- 
don, and  that  upon  his  Recommendation  they  had 
thought  fit  to  intruft  him  in  the  matter,  and 
withal  told  him,  they  were  to  raife  40000  /.  and 
1 0000  Men  in  that  County:  He  tells  you  likewife, 
thefe  Gentlemen  gave  him  eleven  Guineas  and  5  /. 
in  Silver  to  go  of  an  Errand  for  them  to  the  Duke 
of  Monmouth,  which  he  undertook  to  do,  and 
hired  a  Horfe  to  thatpurpofe. 

This,  my  Lords,  is  the  pofitive  Proof,  and 
this,  I  muft  acknowledge,  ftanding  fingle  and 
by  it  felf,  will  make  but  one  Witnefs  ;  but  whe- 
ther the  Circumftances  that  have  been  offered  to 
your  Lordfliips  by  the  other  WimelTes,  be  fuch 
violent  Circumftances  as  neceflarily  tend  to  for- 
tify and  fupport  that  pofitive  Evidence,  and  fo 
will  fupply  the  defeft  of  a  fecond  Wimefs,  is  the 
next  Queftion  that  I  come  to  confider,  and  I  fliall 
take  them  into  Confideration  in  the  lame  order  that 
the  Evidence  was  delivered. 

The  firft  Step,  my  Lords,  that  was  made  as  to 
any  Evidence  that  toucheth  this  noble  Lord  at 
the  Bar,  was  what  was  teftlfied  by  my  Lord 
Gray  -,  for  as  to  the  other  part  of  the  Evidence 
that  related  to  the  Confpiracy  in  general,  I  need 
not  trouble  your  Lordfhips  with  the  Repetition 
of  it,  (that  there  was  fuch  an  one,  is  notorioufly 

known) 
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known)  but  I  fay  that  part  of  the  Evidence  in  his 
Hiftory  of  the  Confpiracy,  which  my  Lord  Gray 
brought  home  to  my  Lord  Bela?nere,  was  this  : 

That  upon  the  firft  Meetings  and  Confultations, 
it  was  refolved  upon,  that  the  Duke  of  Monmouth 
fhould  go  into  ChePolrc  to  make  an  Intereft  there ;  and 
among  the  Perfons  that  lie  was  direded  to  go  to, 
and  to  apply  to  for  advice  there,  as  Perfons  fi t  to 
be  trufted,  this  nohle  Lord  was  one. 

That  upon  the  Duke  of  Monmouth's  Return  out 
of  Chejhire,  he  did  give  his  Confederates  here  in 
Town  an  Account,  how  well  he  had  been  received, 
and  that  he  liked  all  things  very  well  there.  This, 
my  Lords,  is  the  firft  Circumftance  that  has  been 
oftered  to  you,  to  fhew  that  he  had  a  Confidence 
in  my  Lord  Delamere,  as  a  principal  Support  of 
his  Defigns  at  that  very  time. 

The  next  thing  that  we  offer,  is  this  Meffige 
of  Jones's,  and  for  that,  our  Evidence  has  fully 
and  plainly  made  it  out  to  your  Lordfhips,  that 
Jones  did  go  over  into  Holland,  and  his  Bufinefs 
there  was  an  Errand  from  Difney  and  Major  IVild- 
7nan,  and  the  Confederates  here.  The  effeft  of  his 
Meffage  was,  that  it  was  their  Opinion,  that 
the  Duke  of  Monmouth  fliould  go  for  Scotland  and 
join  with  my  Lord  Argyle  ;  but  upon  the  Re- 
ceipt of  the  Meffage,  he  being  angry,  faid,  it 
was  too  late  for  fuch  a  Meffage  now,  and  he 
would  come  into  England,  for  he  was  ready  to 
fail:  and  thereupon  he  did  fend  this  fame  Jones 
back  again  into  England  upon  a  Meffage,  to  in- 
form the  Lords  and  others  of  his  Party,  among 
whom  my  hord  Dcla?nere  was  one,  that  he  would 
have  them  betake  themfelves  into  their  feveral 
Countries,  and  not  ftay  to  be  taken  or  clap'd  up 
here,  for  that,  he  did  underftand,  was  the  De- 
fign  ;  and  this  Meffage  was  delivered  in  Writing  ; 
(now  that  the  Dake  of  Monmouth  did  write  a 
Note  and  give  it  to  Jones,  is  verified  by  my 
Lord  Gray's  Teftimony  too)  and  this  fesled  up, 
and  he  was  not  to  open  it  till  he  came  to  Sea  ; 
and  when  he  did  open  it,  he  found  it  contain- 
ed a  Signification  of  the  Place  where  he  was 
to  land,  and  wher2  he  was  to  rendezvouz,  which 
was  Taui.ton,  and  who  were  the  Perfons  that 
were  to  have  Notice  ©f  it,  among  whofe  Names 
we  find  my  Lord  Ddamere's  to  be  one  :  but  he 
likewifo  tells  you,  he  was  not  the  Man  that  was  to 
carry  the  Meffage  to  thefe  Perfons,  but  he  was  to 
deliver  it  to  Mattbews  or  Wildman,  and  they  were 
to  tranfmit  it  to  the  other  Perfons. 

He  tells  you  liktwile,  t'lat  when  he  came  to  Town, 
which  was  the  27th  of  May,  he  met  neither  with 
Matthews  nor  Major  fVildman  ;  whereupon  being 
at  a  lofs  what  he  fliould  do  with  his  Meffage,  for 
want  of  thofe  other  Perfons,  he  acquainted  Dijhey, 
that  was  executed,  with  his  Errand,  who  promifed 
to  take  care  that  it  fliould  be  delivered. 

This,  my  Lords,  is  all  Jones's  Evidence  ;  for 
Jones  does  not  fay  that  he  himfelf  acquainted,  or 
that  Difney  did  acquaint  my  Lord  Belamere  with 
the  Meffage. 

But  here,  my  Lords,  is  the  main  Circumftance 
that  renders  the  matter  fufpicious  •,  that  very 
Night  that  Jones  came  to  Town,  and  Dijhey  being 
acquainted  with  the  MeflRige,  had  undertaken 
to  get  it  delivered,  does  my  Lord  Delamere  at 
Ten  of  the  clock  at  Night  go  out  of  Town,  in 
the  Company  of  two  Friends  under  the  Difguife 
of  the  Name  of  Brown,  and  a  By-Road,  and  fo 
goes  down  to  his  own  Houfe  in  Che/hire  ;  this,  I  fay, 
is  the  Circumftance  chat  renders  the  thing  fuf- 
picious. 


Now,  my  Lords,  if  we  do  prove  by  fuch  fuf- 
ficient  Evidence,  as  may  make  the  matter  ma- 
tt ifeft  to  you,  that  my  Lord  Delajnere  had  no- 
tice of  Jones's  Meffage,  (for  upon  that  Point  the 
Cafe  will  turn,  whether  he  had  Notice  fuch  a 
Meffage  was  brought,  that  fuch  things  were  \i\ 
agitation,  fuch  Preparations  made,  and  that  they 
were  all  to  go  into  the  Country)  then  I  fay,  his 
going  down  is  a  violent  Prefumption,  he  had  an 
Intent  to  comply  with  the  Meffage,  and  join  in  the 
Dcfign. 

But  now,  my  Lords,  comes  the  Queftion,  the 
main  Queftion,  how  is  it  made  out  that  he  had  no- 
tice Jones  brought  fuch  a  Meffage  ? 

Jones  indeed,  my  Lords,  does  not  fay  that  he 
himfelf  imparted  it  to  him,  or  that  Difney  told 
him  he  had  communicated  it  ;  but  I  think  there 
is  another  Witnefs,  and  that  is  Storey,  who  faith, 
that  Brand,  one  that  knew  of  the  Meffage,  did 
acquaint  him,  that  my  Lord  had  received  it  at 
the  Coffee-Houfe,  and  that  Night  went  out  of 
Town. 

It  is  true,  my  Lords,  this  is  but  a  Hear-fay, 
but  that  which  followed  being  Matter  of  Faft, 
my  Lord's  going  out  of  Town  that  Night,  fo 
late  in  the  Night,  and  in  fuch  an  unufual  fuf- 
picious manner,  gives  more  Credit  to  the  Rela- 
tion, than  a  bare  Hear-fay  could  have  of  it 
felf. 

For  unlefs  there  be  fome  good  account  given 
of  my  Lord's  thus  going  out  of  Town,  it  is  a  kind 
of  neceffary  Prefumption,  that  he  was  acquainted 
-with  the  Meffage,  part  of  which  was,  that  he  fliould 
go  out  of  Town  i  and  if  fo,  it  can  have  no  o- 
ther  Conftruftion,  with  Submiflion,  than  to  be 
in  purfuance  of,  and  complying  with  the  Direftions 
that  that  Meffage  brought  him  from  the  Duke  of 
Monmomh. 

My  Lords,  to  carry  this  a  little  further,  there 
were  two  Witneffes  produced  that  went  out  of 
Town  with  him  ;  they  feem  indeed  unwillingly  to 
give  their  Evidence,  but  I  fliall  faithfully  repeat 
what  Teftimony  they  gave:  Their  Names  were 
Vaux  and  Edlin. 

Vatix  he  faith,  he  met  my  Lord  Delamere  at  the 
Rummer-Tavern  in  ^leen-fireet  the  26th  day  of 
May,  which  was  the  day  before  Jcnes  canic  to 
Town,  and  that  then  he  appointed  to  go  out  of 
Town  the  next  day,  which  was  the  27th,  and  ac- 
cordingly he  did  go. 

Edlin  he  faith,  he  met  Vaux  at  the  Cuftom- 
houfe  upon  the  27th  of  May  in  the  Morning, 
and  being  defired  by  him  to  go  with  him  out  of 
Town,  hedidfo,  and  there  was  with  him  a  Gentle- 
man whofe  Name  was  Brown,  and  who  now  ap- 
pears to  be  my  Lord  Delamere  ;  they  went  in 
Company  vsrlth  him  as  far  as  Hitchin,  where  they 
left  him  upon  Thurfday  the  28th  atNoon. 

This  Evidence  is  produced  to  fliew,  that  my 
Lord  did  go  out  of  Town  at  that  time,  and  in 
that  manner  as  has  been  alledged,  and  that  thefe 
Peribns  went  with  him  to  conducft  him  a  private 
way,  that  he  fhould  not  go  the  common  Road. 
Your  Lordftiips  will  confider  what  Anfwer  hath 
been  given  to  this,  and  what  account  my  Lord 
Delamere  has  given  of  himfelf. 

Another  thing,  my  Lords,  that  renders  this 
matter  fufpicitus,  is  the  Name  which  my  Lord 
was  pleafed  to  affume  to  difguife  himielf  by,  it 
being  a  Name  by  which  the  Party  ufe  to  call 
my  Lord  in  their  Difcourfes  of  him  ;  and  to  prove 
that,  we  have  likewife  produced  two  Witneffes, 
Babington  and  Paunceford. 

R/rl  i.rrtnir. 
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Babington^  he  fays,  That  in  their  Confulta- 
tions  there  were  Dircourfes  of  my  Lord  Delamerc^ 
under  the  Name  of  Broivn  5  and  once  at  a  Ta- 
vern, when  my  Lord  Delamere  was  named  by  one 
in  the  Company,  he  was  prefently  catched  up  for 
it,  and  replied  to.  You  mean  Mr.  Brown;  and 
(o  itfeems  that  was  the  canting  Name  under  which 
they  difcourfed  of  my  Lord  Delamere. 

The  other  Witnefs  Paunceford,  he  tells  you. 
That  being  at  Difnefs  Houfe,  and  concerned  with 
him  in  printing  the  late  Duke  of  Monmoutlfs 
Declarations  (tor  the  printing  of  which  Difney 
■was  executed)  one  Lock  came  for  fome  of  thofe 
Declarations  for  Mr.  Brown.,  and  they  were  to 
be  fent  into  Chejhire  :  So  that  though  your  Lord- 
fhips  obferve  the  Witnefs  faith,  fome  body  elfe 
was  called  by  the  Name  of  Brown,  yet  you  have 
had  no  Account  given  you,  that  there  was  any 
other  Brown  in  Chefinre. 

It  is  true,  indeed,  my  Lords,  that  the(e  are 
only  things  that  ZJ/y^/ry  faid,  tinA  Lock  faidj  but 
I  muft  take  leave  to  fay,  it  is  very  fufpicious, 
that  if  my  Lord  went  out  of  Town  into  Chejhire 
under  the  Name  of  Brown.,  and  fome  Perfons 
fhall,  on  the  behalf  of  Brown.,  come  for  Declara- 
tions to  be  fent  into  Chejhire,  and  my  Lord  com- 
monly in  that  Party  go  by  the  Name  of  Brown, 
that  thofe  Declarations  were  for  my  Lord,  and 
that  will  be  a  great  Evidence  of  his  Correfpon- 
dence  with  Monmouth. 

But  I  confefs,  my  Lords,  all  this  while  our 
Proof  is  circumflantial,  and  indeed  there  is  no 
pofitive  Proof  but  that  of  Saxon,  and  in  him  our 
Proof  muft  center  ;  for  without  him,  I  muft  ac- 
knowledge, nothing  that  has  been  offered  will  be 
Proof  againft  my  Lord  upon  this  Indi£l:ment :  for 
bare  Circumftances,  and  bare  Sufpicions  will  be 
no  Proof  againft  any  Man,  but  fuch  as  are  violent 
and  neceftary,  and  thofe  joined  to  a  pofitive  Proof, 
fuch  as  the  Law  requires. 

Now  then,  my  Lords,  I  come  to  the  Confide- 
ration,of  what  "Weight  and  Strefs  is  to  be  laid  up- 
on this  pofitive  Evidence  of  Saxon  :  And  here 
I  muft  confefs  there  are  Objeftions  made  to  this 
Teftimony,  to  which  I  cannot  readily  give  an 
Anfwer  j  for  Saxon  has  fworn.  That  he  was  there 
at  fuch  a  Time,  and  that  he  was  fent  for,  and  en- 
tertain'd  as  a  Perfon  recommended  by  my  Lord 
Brandon,  as  fit  to  be  entrufted  with  the  Secret, 
and  capable  of  being  employed  to  ftir  up  the 
Country,  in  order  to  the  Profecution  of  a  Defign 
they  had  on  foot  to  raifea  Rebellion  j  and  he  does 
charge  Sir  Robert  Cotton  and  Mr.  Crew-Offley  to 
have  been  there  at  the  fame  Time. 

The  Evidence,  my  Lords,  that  has  been  pro- 
duced to  falfify  this  pofitive  Witnefs,  in  the  Point 
of  Sir  Robert  Cotton's  being  there,  has  been  by 
five  or  fix  Witnefles,  who  teftify  Sir  Robert 
Cotton''^  being  in  Town,  and  not  elfewhere,  from 
the  tenth  of  Jpril  to  the  latter  end  of  July,  and 
I  do  not  fee  what  we  have  to  fay  in  anfwer  to 
their  Teftimony.  I  muft  agree  the  Proof  to  be 
full  in  that  Point ;  and  if  the  Evidence  they  give 
be  true,  1  cannot  fay  that  Saxon's  Evidence  can  be 
true  in  that  Point. 

Likewife  as  to  Mr.  Offley,  Sir  Willoughby  AJion 
and  others  have  teftified  that  he  was  not  at  my 
Lord  Delamcre^s  at  the  Time  Saxon  fpeaks  of: 
For  he  gives  you  an  Account  where  he  was 
every  Day,  from  the  twenty-fixth  of  May  to  the 
fourth  of  June ;  and  his  own  Servants  bring  him 
to  his  own  Houfe  upon  the  fourth  of  June  in  the 
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Evening,  which  is  quite  another  Way  than  from 
Sir  IVilloughby  ylJlon\  to  my  Lord  Delamcre's :  If 
this  likewife  be  true,  what  Saxon  fays  cannot  be 
true,  I  muft  agree  to  it. 

There  is  another  Thing  that  is  offered  on  my 
Lord  Delamere'^  Part,  that  he  was  himlelf  in 
Town  at  that  Time  that  Saxon  fays  he  was  at 
Mere :  But  here  indeed  the  Matter  fccms  to  be  a 
little  more  ftrange  and  dubious,  that  my  Lord 
fhould  make  lb  much  Hafte  down,  as  to  go  out 
late  at  Night,  and  fo  cautioufly,  as  to  go  by  a 
wrong  Name,  and  yet  to  ride  to  Town  again 
the  Poft-way,  to  be  here  juft  the  third  of  June, 
when  Saxon  fwears  he  was  in  Chejlnre. 

I  mufl  confefs  there  is  the  Proof  of  his  two 
Brothers,  that  fay,  they  faw  him  in  Town  the 
third  and  fourth  of  June :  There  is  likewife  fome 
Account  given  of  his  going  out  of  Town,  that  ic 
was  upon  a  MefTage  received  from  his  Mother, 
that  his  Child  in  the  Country  was  fick  j  and  in- 
deed he  did  go  a  By-way,  and  change  his  Name, 
for  fear  of  a  Warrant  in  a  MefTenger's  Hands  that 
was  out  againft  him  to  apprehend  him. 

Now,  my  Lords,  I  do  not  hear  any  thing  that 
has  been  offered,  that  there  was  any  fuch  War- 
rant, or  any  Difcourfe  to  ground  that  Apprehen- 
fion  upon  :  My  Lord  had  the  firft  and  only  Ap- 
prehenfion  of  a  Warrants  but  upon  what  Reafons 
he  himfelf  beft  knows :  This  Apprehenfion  made 
him  go  out  of  Town  fo  privately,  he  fays,  becaufe 
he  would  not  be  prevented  of  feeing  his  fick  Child. 

But  how  comes  it  to  pafs,  that  my  Lord  makes 
fuch  a  fpeedy  Return  ?  By  the  Proofs,  it  appears 
he  did  not  get  there  till  Sunday  Night,  and  upon 
the  'tuefday  Morning  comes  Poft  for  London. 

The  Account  that  he  gives  of  that,  is  this,  His 
Hafle  was  to  fee  another  Child  that  was  here  fick 
in  Town ;  For  he  had  received  an  Exprefs  from 
his  Wife  upon  the  Monday,  to  acquaint  him,  that 
the  Coaft  was  clear,  and  there  was  no  Warrant 
out  againft  him  j  but  if  he  intended  to  fee  his 
Child  alive,  he  muft  make  Hafte  up  to  Town  ;. 
and  accordingly,  upon  the  I'mfday  Morning  early, 
he  fets  out,  and  upon  the  Wednefday  in  the  Even- 
ing is  here  in  Town  again. 

But,  with  Submiffion,  my  Lords,  there  is  no 
good  Account  given  by  this  noble  Lord,  what 
Reafon  there  was  for  fo  many  Poft-Journies  back- 
ward and  forward,  as,  had  been  teftified,  he  to 
have  made  within  a  very  little  Compafs  of  Timej 
for  befides  this  of  his  Return  Poft  upon  the 
fecond  of  June,  there  is  only  an  Anfwer  given  to 
one  of  the  reft,  which  is  that  of  the  fifth  of 
May,  when  he  faith  he  went  to  take  Polfeflion  of 
the  Land  that  he  held  by  a  Leafe  then  renewed  to 
him  by  the  Bifhop,  which  being  of  ferae  \''alue 
and  Confideration  to  his  Lordfhip,  and  the  Bifhop 
being  fick,  he  thought  it  neceffiry  to  go  down 
Poft  himfelf,  and  would  not  be  content  to  receive 
Livery  by  Attornment.  This  is  the  only  Anfwer 
that  is  given  to  all  thofe  Times  of  his  riding  Pofl 
that  have  been  given  in  Evidence. 

Thefe  are  Matters  of  Sufpicion  that  are  offer- 
ed to  your  Lordfliips  ;  but  I  confefs.  Matters  of 
Sufpicion  only,  unlei's  clear,  pofitive,  probable 
Proof  be  joined  with  them,  will  not  weigh  with 
your  Lordfhips  to  convi£l  a  Man  of  High-Trea- 
fon, where  two  WitnefTes  are  required.  But  whe- 
ther thefe  Matters  of  Sufpicion  be  fuch  violent 
and  neceffuy  Prefumptions  as  tend  to  fortify  the 
pofitive  Tellimony,  I  mufl  leave  that  to  the  Con- 
fideration of  your  Lordfhips. 

I  i  L.H.Stezv- 
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L.  H.  Steward.  You  do  not  call  any  more  Wit- 
nefles  then,  I  perceive. 

Mr.  Soil. Gen.  No,  my  Lord. 
L.  H.  Steward.  My  Lords,  it  has  not  been  ufual 
of  late,  for  ihofe  who  have  fat  in  the  Place  where 
I  now  am,  upon  thofe  Occafions  to  give  your 
Lordfliips  any  Trouble  in  repeating  or  obferving 
upon  the  Evidence.  In  this  Cafe  the  Evidence 
that  hath  been  given  has  been  very  long,  and  it 
would  be  too  great  a  Prefumption  in  me,  lliould  I 
have  any  manner  of  Doubt  in  the  Icaft,  that  ci- 
ther your  Loidriiips  have  not  well  obferved  it,  or 
the  learned  Council  for  the  King  have  been  de- 
fective in  collefting  or  remarking  upon  it,  fo  as  to 
need  my  Afliftancc. 

But,  my  Lords,  I  confefs  there  is  fomething  I 
cannot  omit  taking  Notice  of,  not  for  your  Lord- 
fhips  Sakes,  but  for  the  Sake  of  this  numerous  and 
great  Auditory,  that  oneMiftakcin  Point  of  Law 
might  not  go  unreftified,  which  feemed  to  be 
urged  with  fome  Earneftnefs  by  the  noble  Lord  at 
the  Bar,  That  there  is  a  Neccffity  in  Point  of  Law, 
that  there  JJwuId  be  tivo  pfitive  M^itnejfes  to  con- 
•viSi  a  Man  of  "Treafon. 

He  feemed  to  lay  a  great  Strefs  upon  that;  but 
certainly  his  Lordfhip  is  under  a  great  Miftake, 
as  to  the  Law  in  that  Point ;  for  without  all 
doubt,  what  was  urged  in  anfwer  to  this  Obje- 
ftion  by  that  learned  Gentleman  that  concluded 
for  the  King,  is  true,  There  may  be  fuch  other 
fubllantial  Circumftances  joined  to  one  pofitive 
Teilimony,  that,  by  the  Opinion  of  all  the 
Judges  of  England.y  feveral  Times  has  been  ad- 
judged and  held  to  be  a  fufficient  Proof. 

As  for  the  Purpofe,  in  this  Cafe,  fuppofe  your 
Lordihips,  upon  the  Evidence  that  has  been  given 
here  this  Day,  fliould  believe  Saxon  fwears  true, 
who  is  a  pofitive  Witnefs,  and  fhall  then  likewife 
believe  that  there  was  that  Circumftance  of  Jones's 
coming  over  from  Holland  with  fuch  a  Meflage 
upon  the  twenty-feventh  of  May  (which  is  di- 
rectly fworn  in  Evidence,  you  are  the  Judges  of 
that  Evidence)  and  what  the  other  Witnefles  have 
fworn  likewife,  and  is  not  denied  by  my  Lord,  the 
Prifoner  at  the  Bar,  that  he  went  out  of  Town 
that  Night,  changed  his  Name,  and  went  in  an 
indireft  By-Road ;  certainly  thefe  Circumftances, 
if  your  Lordfhips  be  fatisfied  he  went  for  that 
Purpofe, do  neceffarily  knit  the  pofitive  Teftimony 
of  Saxon,  and  amount  to  a  fecond  Witnefs. 

That  is,  if  Saxon's  pofitive  Teftimony  be  true, 
then  fuppofe  all  thefe  Circumftances  that  gave 
the  Jealoufy,  do  make  up  a  ftrong  Prefumption  to 
ioin  with  the  pofitive  Evidence  of  Saxon;  then 
you  have  two  Witnenes,as  the  Law  requires,  efpe- 
cially  if  the  Anfwer  given  by  the  Prifoner  to  thofe 
Circumftances  be  not  fufficient  (as  the  flender  Ac- 
count he  gives  of  his  fo  frequent  Journies  in  fo 
fhort  a  Compafs  of  Time)  but  that  there  ftill  re- 
mains fome  Sufpicion.  I  could  have  wiftaed,  in- 
deed, that  Matter  might  have  been  made  fome- 
what  more  clear,  that  no  Shadow  of  Sufpicion 
might  remain. 

Your  Lordfliips  are  Judges  :  And  if  you  do 
not  believe  the  Teftimony  of  Saxon,  whofe  Tefti- 
mony hath  been  fo  pofitively  contradifted  by 
divers  Witneftes  of  Quality,  the  Prifoner  ought 
to  be  acquitted  of  this  Indiftment :  If  your 
Lordftiips  pleafe,  you  may  go  together,  and  con- 
fider  of  it. 


Lords.  Ay,  withdraw,  withdraw. 

•Then  the  Peers  withdrew  in  their  Order,  ac- 
cording to  their  Precedency,  with  the  Serjeant  at 
jirnis  before  them. 

L.  H.  Steward.  Lieutenant  of  the  tower,  take 
your  Prifoner  from  the  Bar. 

'the  Prifoner  was  taken  into  the  little  Room  ap- 
pointed for  him  at  the  Entrance  into  the  Court. 

the  Peers  fl aid  out  about  half  an  Hour,  and  then 
returned  in  the  fame  Order  that  they  went  out  ;», 
and  fcated  themfelves  in  their  Places  as  before. 
CI. Crown.  Serjeant  at  Arms,    take  the  Appear- 
ance of  the  Peers.     Lawrence,   Earl  of  Rochefler^ 
Lord  High  Treafurer  of  England. 

He  fiood  up  uncovered,  and  anfwered. 
Lord  treafurer.  Here. 

Andfo  did  all  the  reft. 
L.H.  Steward.  My  Lords,    are  you  agreed  of 
your  Verdi6l  .'* 
Lords.  Yes. 

the  Lord  High  Steward  took  their  Verdict  Se- 
riatim, beginning  with  the  puifne  Peer^  in  this, 
Manner 

L.  H.  Steward.  How  fay  you,  my  Lord  Churchill^ 
is  Henry,  Baron  of  Delamere,  guilty  of  theHigh- 
Treafon  whereof  he  ftands  lndi6ted,  and  hath 
been  Arraigned,  or  Not  guilty  ? 

the  Lord  Churchill  flood  up  uncovered,    and 
laying  his  Hand  on  his  Breafi,  anfwered, 
LordChurchill.  Not  guilty,  upon  my  Honour. 

Andfo  did  all  the  rejl  of  the  Peers. 
L.  H.  Steward.  Lieutenant  of  the  tower,  bring 
your  Prifoner  to  the  Bar. 

the  Prifoner  was  brought  again  to  the  Bar. 
L.  H.  Steward.  My  Lord  Delamere,  I  am  to  ac- 
quaint you,  that  my  Noble  Lords,  your  Peers, 
having  confidered  of  the  Evidence  that  hath  been 
given,  both  againft  you  and  for  you,  after  they 
were  withdrawn,  have  returned,  and  agreed  on 
their  Verdift,  and  by  that  Verdift  have  unani- 
moufly  declared,  that  you  are  not  Guilty  of  the 
High-Treafon,  whereof  you  have  been  Indifted, 
and  this  Day  Arraigned,  and  .therefore  1  muft  dif- 
charge  you  of  it. 

L, Delamere.  May  it  pleafe  your  Grace,  I  iTiall 
pray  to  Almighty  God,  that  he  will  pleafe  to  give 
me  a  Heart  to  be  thankful  to  him  for  his  Mercy,  and 
my  Lords  for  their  Juftice  j  and  I  pray  God  de- 
liver their  Lordfhips,  and  all  honeft  Men,  from 
wicked  and  malicious,  lying  and  falfe  Teftimony  j 
I  pray  God  blefs  his  Majefty,  and  long  may  he 
reign. 

L.H. Steward.  And  I  pray  God  continue  to  him 
his  loyal  Peers,  and  all  other  his  loyal  Subje6ts. 

CI.  Crown.  Serjeant  at  Arms,  make  Proclama- 
tion. 

Serjeant  at  Jrms.  Oyes!  My  Lord  High-Stew- 
ard of  Englandy  his  Grace,  ftraitly  willeth  and 
commandeth  all  manner  of  Perfons  here  prefenc 
to  depart  hence  in  God's  Peace,  and  the  King's, 
for  his  Grace  my  Lord  High-Steward  of  England 
now  difTolves  his  Commiflion. 

God  fave  the  King. 

At  which  Words  his  Grace  taking  the  White- 
Staff  from  the  Ufier  of  the  Black-Rod,  held  it 
over  his  own  Head,  and  broke  it  in  two ;  thereby 
diffolving  the  Court, 
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CXXX VIII.  Proceedings  againjl  Dr.  H  e  n  r  y  C  o  m  p  t  o  x, 
Lord  Bijhop  of  "^  London,  in  the  Council-  Chamber  at 
A¥hite-hall,  hy  the  Lords'  CommiJJioners  appointed  by  His 
Majejiy  to  in/pecf  Eccle/iajiical  Jffairs,  for  not  Suf- 
pending  \  Dr.  John  Sharp,  Re^or  of  St.  GilesV, 
Auguft  1^85.     2  Jac.  11. 


The  King's  Ecclefiallical  Commiflion. 


[AMES  the  Second,  by  the  Grace 
of  God,  Ar;>?5  0/ England,  Scot- 
land, France  and  Ireland,  De- 
fender of  tlfe  Faith,  &:c.  To  the 
mo  ft  Reverend  Father  in  God, 
Our  Right  Trufly  and  Well- 
heloied  Councellor,  William 
Lord  Archhifhop  of  Canterbury,  Primate  of  all  En- 
gland, and  Metropolitan.  And  to  Our  Right  Trufty 
and  Right  JVell-beloved  Councellor,  George  Lord 
JefFereys,  Lord  Chancellor  of  England.  And  to 
Our  Right  Irufty,  and  Right  JVell-beloved  Coufin 
and  Councellor,  Lawrence  Earl  of  Rochefter,  Lord 
High  "freafurer  of  England.  And  to  Our  Right 
Irufty,  and  Right  Well-beloved  Coujin  and  Councel- 
lor, Robert  Earl  of  Sunderland,  P  reft  dent  of  Our 
Council,  and  Our  Principal  Secretary  of  State.  And 
to  the  Right  Reverend  Father  in  God,  Our  Right 
Trufly  and  JVell-beloved  Councellor,  Nathaniel  Lord 
Bifhop  of  Durham.  And  to  the  Right  Reverend  Fa- 
ther in  God,  Our  Right  "Trufty  and  Well-beloved 
Thomas  Lord  Bifliop  of  Rochefter.  And  to  Our 
Right  T'rufty  and  Well-beloved  Councellor,  5';>  Edward 
Herbert,  Knt.  Lord  Chief  Juftice  of  the  Pleas, 
before  Us  to  be  holden,  Affigned,  Greeting.  IVe 
for  divers  good,  "weighty  and  neceff'ary  Caufes  and 
Confiderations,  Us  hereunto  efpecialiy  moving,  of  Our 
tneer  Motion,  and  certain  Knowledge,  by  Force  and 
Virtue  of  Our  Supream  Authority  and  Prerogative 
Royal,  do  ajjign,  name  and  authorize  by  thefe  Our 
Letters  Patent  under  the  Great  Seal  of  England, 
you  the  faid  Lord  Archbipop  of  Canterbury,  Lord 
Chancellor  of  England,  Lord  High  'Treasurer  of 
England,  Lord  Preftdent  of  Our  Council,  Lord  Bi- 
fjjop  of  Durefme,  Lord  Bifioop  of  Rochefter,  and 
Our  Chief  Juftice  aforefaid,  or  any  three  or  more  of 
you,  "whereof  you  the  faid  Lord  Chancellor  to  be  one, 
from  'time  to  Time,  and  at  all  Times  during  Our  Plea- 
fure,  to  Exercifc,  Ufe,  Occupy  and  Execute  under  Us 
all  manner  ofJurifdiSlions,  Privileges,  and  PreJjemi- 
nencies  in  any  wife  touching  or  concerning  any  Spiritual 
or  Ecclcflaftical  Jurifdiciions,  within  this  our  Realm 
of  England,  and  Dominion  of  Wales,  and  to  vifit, 
reform,  redrefs,  order,  correSt,  and  amend  all  fuch 
Abufes,  Oft'ences,  Contempts,  and  Enormities  what- 
foever,  which  by  the  Spiritual  or  Ecclefiaftical  Laws 
of  this  Our  Realm  can  or  may  lawfully  be  reformed, 
redreffed,  correEled,  refrained,  or  amended,  to  the 
Pleafure  of  Almighty  God,  and  Increafe  of  Virtue,  and 
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tloe  Confervation  of  the  Peace  and  Unity  of  this  Realm. 
And  We  do  hereby  give  and  grant  unto  you,  or  any 
three  or  more  of  you,  as  is  aforefaid,  wloereofyou  the 
faid  Lord  Chancellor  to  be  one,  thus  by  Us  named, 
affigned,  authorized  and  appointed,  by  Force  of  Our 
fupream  Authority  and  Prerogative  Royal,  fill  Power 
and  Authority,  from  Time  to  Time,  and  at  all  Times, 
during  Our  Pleafure,  under  Us  to  exercife,  ufe  and 
execute  all  the  Premifes  according  to  tJie  Tnor  and 
EffeSl  of  thefe  Our  Letters  Patents,  any  Matter  or 
Caufe  to  the  contrary,  in  any  wife  notivithft anding. 
And  We  do  by  thefe  Prefents  give  full  Power  and 
Authority  unto  you,  or  any  three  or  more  of  you,  as  is 
aforefaid,  whereof  you  the  faid  Lord  Chancellor  to  be 
one, by  all  lawful  Ways  or  Means,  from  Time  to  Time 
hereafter,  during  Our  Pleafure,  to  enquire  of  all  Of' 
fences.  Contempts,  Tranfgreffions  and  Mifdemeanors 
done  and  committed,  and  hereafter  to  be  done  and  com- 
mitted, contrary  to  the  Ecclefiaftical  Laws  of  this  Our 
Realm,  in  any  County,  City,  Borough,  or  other  Place 
or  Places,  exempt  or  not  exempted,  within  this  Our 
Realm  of  England,  and  Dominion  of  Wales,  and 
of  all  and  every  Offender  or  Offenders  therein,  and 
them,  and  every  of  them,  to  order,  corre^,  reform  and 
punifh  by  Cenfure  of  the  Church.  And  alfo  We  do 
give  and  grant  full  Power  and  Authority  unto  you,  or 
any  three  or  more  of  you,  as  is  aforefaid,  whereof 
you  the  faid  Lord  Chancellor  to  be  one,  in  like  Man- 
ner as  aforefaid,  from  Time  to  Time,  and  at  all  Times 
during  Our  Pleafure,  to  enquire  of,  fearcb  out,  and 
call  before  you  all  and  every  Ecclefiaftical  Perfon  or 
Perfons,  of  what  Degree  or  Dignity  foever,  as  fijall 
offend  in  any  of  the  Particulars  before-mentioned,  and 
them,  and  every  of  them,  to  correct  and  ptinifl}  for 
fuch  their  Misbehaviours  and  Mifdemeanors,  by 
fufpending  or  depriving  them  from  all  Promotions  Ec- 
clefiaftical, and  from  all  FunSiions  in  the  Church, 
and  to  infii^  fuch  other  Punifimients  or  Cenfures  upon 
them,  according  to  the  Ecclefiaftical  Laws  of  this 
Realm.  And  further  We  do  give  full  Power  and 
Authority  unto  you,  or  any  three  or  more  of  you,  as  is 
aforefaid,  whereof  you  the  faid  Lord  Chmcellor  to 
be  one,  by  Virtue  hereof,  and  in  like  Manner  and 
Form  as  is  aforefaid,  to  enquire,  hear,  determine  and 
punifij  all  Lnceft,  Adulteries,  Fornications,  Outrages, 
Misbehaviours,  and  Diforders  in  Marriage,  and  all 
other  Grievances,  great  Crimes  or  Offences,  which  are 
punifljahle  or  reformablc  by  the  Ecclefiaftical  Laws  of 
this  Our  Realm,  committed  or  done,  or  hereafter  to  hi 
76.  t  Ibid.  p.  674. 
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committed  or  done^  in  any  Place  exempt  or  not  exempt, 
•within  this  our  Realm,  according  to  the  'Tenor  of  the 
Ecclefiajlical  Laivs  in  that  Behalf:  Granting  you,  or 
any  three  or  -more  of  you,  as  is  aforefaid,  whereof  yon 
the  [aid  Lord  Chaucllor  to  be  one,  full  Pozvcr  and 
Authority   to  order  and  aiaard  fuch  PunifJjment  to 
every  fuch  Offender,  by  Cenfures  of  the  Church,  or 
other  lawful  PFays,  as  is  aforefaid.  Jnd  further.  We 
do  giz'e  full  Poiuer  and  Authority  unto  you,  or  any 
three  or  more  of  you,  as  is  aforefaid,  whereof  you  the 
/aid  Lord  Chancellor  to  be  one,  all  and  every  Offender 
and  Offenders  in  any  of  the  Premifes,  and  alfo  all 
fuch  as  by  you,  or  any  three  or  more  of  you,  as  is 
aforefaid,  whereof  you  the  [aid  Lord  Chancellor  to  be 
one,  fliall  feem  to  be  [ufpeEled  Perfons  in  any  of  the 
Premifes,  and  them  to  examine,  touching  every  or  any 
of  the  Premifes  which  you  flmll  objeEl  againfi  them  ; 
and  to  proceed  againfi  them,  and  every  of  them,  as 
the  Nature  and  ^lality  of  the  Offence,  or  Snfpicionin 
that  Behalf  fall  require  :  And  alfo  to  call  all  fuch 
Wilneffes,  or  any  other  Perfon  or  Per  fans  that  can  in- 
form you  concerning  any  of  the  Premifes,  as  you,  or 
any  three  or  more  of  you,  as  is  aforefaid,  whereof  you 
the  faid  Lord  Chancellor  to  be  one,  and  them,  and 
every  of  them,  to  examine  upon  their  corpor,al  Oaths, 
for  the  better  Trial  and  Opening  of  the  Truth  of  the 
Premifes,  or  any  Part  thereof.     And  if  you,  or  any 
three  or  more  of  you,  as  is  aforefaid,  whereof  you  the 
faid  Lord  Chancellor  to  be  one,  fall  find  any  Per- 
fon or  Perfons  whatfoever  obflinate  or  difobedient  in 
their  Appearance  before  you,  or  any  three  or  more  of 
you,  as  is  aforefaid,  whereof  you  the  faid  Lord  Chan- 
cellor to  be  one,  at  your  Calling  and  Commandment, 
or  elfe  not  in  obeying,   or  in  not  accomplifing  your 
Orders,  Decrees  and  Commandments,  or  any  Thing 
touching  the  Premifes,  or  any  Part  thereof,  or  any 
other  Branch  or  Claufe  contained  in  this  Commifjton, 
that  then  you,  or  atiy  three  or  more  of  you,  as  is  afore- 
faid, whereof  you  the  faid  Lord  Chancellor  to  be  one, 
(hall  have  full  Poiver  and  Authority  to  punifjthe  fame 
Perfon  and  Perfons  fo  offending,  by  Excommunication, 
Sufpenfion,  Deprivation,  or  other  Cenfures  Ecclefiafli- 
cal  i  and  when  any  Perfons  fall  be  convent  ed  or  pro- 
fecuied  before  you,  as  aforefaid,  for  any  of  the  Caufes 
above  expreffed,  at  the  hiflance  and  Suit  of  any  Per- 
fon profecuting  the  Offence  in  that  Behalf,  that  then 
you,  or  any  three  or  more  of  you,  as  is  aforefaid,where- 
of  you  the  faid  Lord  Chancellor  to  be  one,  flmll  have 
full  Power  and  Authority  to  azvard fuch  Cofls  and  Ex- 
pences  of  the  Suit,  as  well  to  and  againfi  the  Party 
as  fimll prefer  or  profecute  the  faid  Offence,  as  to  and 
againfi  any  Party  or  Parties  that  fiiall  be  convented, 
according  as  their  Caufes  fio all  require,  and  to  you  in 
"Juflice  fall  be  thought  reafonable.     And  further  Our 
Will  and  Pleafurc  is.  That  you  a  [fume  Our  t-Fell-be- 
loved  Subje£l\^\\\mxv  Biidgman,  Efquire,  one  of  the 
Clerks  of  Our  Council,  or  hisfufiicient  Deputy  or  De- 
puties in  that  Behalf,  to  be  your  Rcgifier,  whom  We  do 
by  thefe  Prefents  depute  to  that  Effect,  for  the  Re- 
gi firing  of  all  your  A£ls,  Decrees  and  Proceedings,  by 
Firtue  of  this  Our  Commiffion,  and  that  in  like  Man- 
ner you,  or  any  three  or  more  of  you,  whereof  you 
the  faid  Lord  Chancellor  to  be  one,  by  your  Difcre- 
tions  frjall  appoint  one  or  more  Meffenger  or  Mefiengers, 
or  other  Officer  or  Officers  necefj'ary  and  convenient  to 
attend  upon  you  for  any  Service  in  this  Behalf.     Our 
inil  and  exprefs  Commandment  alfo  is.  That  there 
fimll  be  two  Paper  Books  indented  and  made,  the  one 
to  remain  with  the  faid  Regifier,  or  his  fufficient  De- 
puty or  Deputies,  the  other  with  fuch  Perfon,  and  in 
fuch  Places  as  you  the  faid  Commiffioners,  or  any  three 
or  more  of  you,  whereof  you  the  faid  Lord  Chancellor 


to  be  one,  fimll  in  your  Difcretions  think  mofi  fit  and 
meet  ;  in  both  which  Books  fimll  be  fairly  entred  all 
the  A£ls,  Decrees  and  Proceedings  made,  or  to  bemade, 
by  Virtue  of  this  Our  Commiffion.     And  whereas  Our 
Univerfities  of  Oxford  and  Cambridge,  and  divers 
Cathedral  and  Collegiate  Churches,   Colleges,  GrafK- 
mar-Schools,  and  other  Ecclefiafiical  Incorporations, 
have  been  erelled,  founded,  and  endowed  by  feveral 
of  Our  Progenitors,  Kings  and  ^eens  of  this  Realm, 
and  fome  other  by  the  Charity  and  Bounty  of  fame  of 
their  Subje6is,as  well  within  Our  Univerfities  as  other 
Parts  and  Places,  the  Ordindnces,  Rules  and  Statutes 
whereof  be  either  imbezzled,  lofi,  corrupted,  or  alto- 
gether imperfeSl;  we  do  therefore  give  full  Power  and 
Authority  to  you,  or  any  five  or  more  of  you,  of  whom 
We  will  you  the  forenamed,  the  Lord  Chancellor  always 
to  be  one,  to  caufe  and  command  in  Our  Name,  all. 
and  fingular  the  Ordinances,  Rules  and  Statutes  of 
Our  faid  Univerfities,  and  all  and  every  Cathedral 
and  Collegiate  Churches,  Colleges,  Grammar-SchoolSy 
and  other  Ecclefiafiical  Incorporations,  together  with 
their  feveral  Letters  Patents,  and  other  Writings^ 
touching  or  in  any  wife  concerning  their  feveral  Ere- 
nions  and  Foundations,  to  be  brought  and  exhibited 
before  you,  or  any  five  or  more  of  you,  as  is  afore- 
faid, whereof  you  the  faid  Lord  Chancellor  to  be  one  > 
willing,  commanding,  and  authorizing  of  you,    or 
any  five  or  more  of  you,  as  aforefaid,  whereof  you 
the  faid  Lord  Chancellor  to  be  one,  upon  the  exhibiting, 
and  upon  diligent  and  deliberate  View,  Search  and  Ex- 
amination of  the  faid  Statutes,  Rules  and  Ordinances., 
Letters  Patents  and  Writings,  as  is  aforefaid,  the  fame 
to  correal,  amend  and  alter  ;  and  alfo  where  no  Sta- 
tutes an  extant,  in  all  or  any  of  the  aforefaid  Cafes., 
to  devife  and  fet  down  fuch  good  Orders  and  Statutes 
as  you,  or  any  five  or  more  of  you,  whereof  you  the 
faid  Lord  Chancellor  to  be  one,  fimll  think  meet  and 
convenient,  to  be  by  Us  confirmed,  ratified,  allowed, 
and  fet  forth,  for  the  better  Order  and  Rule  of  the  faid 
Univerfities,  Cathedral  and  Collegiate  Churches,  Col- 
leges and  Grammar-Schools,  ErcElions  and  Founda- 
tions, and  the  Poffcffions  and  Revenues  of  the  fame^ 
and  as  may  befi  tend  to  the  Honour  of  Almighty  God, 
Increafe  of  Firtue,  Learning  and  Unity  in  the  faid 
Places,  and  the  puhlick  IVeal  and  Tranquillity  of  this 
Our  Realm.  Moreover,  Our  Will,  Pleafure  and  Com- 
mandment is,  that  you  Our  faid  Commiffioners,  and 
every  of  you,  fimll  diligently  and  faithfully  execute  this 
Our  Commifjton,  and  every  Part  and  Branch  thereof., 
in  Manner  and  Form  aforefaid,  and  according  to  the  . 
true  Meaning  thereof,  'notwithfianding  any  Appellation., 
Provocation,  Privilege  or  Exemption  in  that  Behalf y 
to  be  had,  made,  pretended,  or  alledged  by  any  Perfon 
or  Perfons  refident  or  dwelling  in  any  Place  or  Places 
exempt,  or  not  exempt,  within  this  Our  Realm  ;  any 
Law,  Statutes,  Proclamations  or  Grants,  Privileges 
or  Ordinances,  which  be,  or  may  feem  contrary  to  the 
Premifes  notwithfianding.  And  for  the  better  Credit^ 
and  more  manifeft  Notice  of  your  fo  doing,  in  the  Ex- 
ecution of  this  Our  Commiffion,  Our  Pleafure  and  Com- 
mandment is.  That  to  your  Letters  miffive,  Proceffes, 
Decrees,  Orders  and  Judgments,  for  or  by  ym,  or 
any  three  or  more  of  you,  as  is  aforefaid,  to  be  a- 
warded,  fent  forth,  had,  made,    decreed,  given  or 
pronounced,  at  fuch  certain  publick  Places  as  fimll  be 
appointed  by  you,  or  by  any  three  or  tnore  of  you,  as  is 
aforefaid,  for  the  due  Execution  of  this  Our  Commif- 
fion, you  or  fome  three  or  more  of  you,  as  is  aforefaid^ 
whereof  you  the  faid  Lord  Chancellor  to  be  one,  fimll 
caufe  to  be  put  and  fixed  a  Seal,  engraven  with  a  Rofe 
and  Crown,  and  the  Letter  J.  and  Figure  z  before, 
and  the  Letter  R.  after  the  fame,  with  a  Ring  or 

Circum- 
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Circumference  about  the  fame  Seal,  containing  as  fol- 
hrjueth^  Sigillum  CommifTionariorum  Regix  Ma- 
jclhtis  ad  Caufas  Ecclefiafticas.  Finally,  M^c  -will 
and  command  all  and  fingular  other  our  Miniflcrs  and 
Subje^s  in  all  and  every  Place  and  Places,  exempt 
and  not  exempt,  -within  our  Realm  of  England,  and 
Dominion  of  Wales,  upon  any  Knowledge  or  Rcqucfl 
from  you,  or  any  three  or  more  of  you,  as  is  aforefaid, 
to  them,  or  any  of  them,  given  or  made,  to  be  aiding, 
helping  or  a[jijling  unto  your  Commandments,  in  and 
for  the  due  executing  your  Precepts,  Letters  and  other 
Proccd'cs,  requiftte  in  and  for  the  due  executing  of 
this  Our  Commiffion,  as  they  and  every  of  them  ten- 
der our  Plcafure,  and  ivill  anfwer  the  contrary  at 
their  utmojl  Perils.     In  IVitncfs,  &c. 

The  King's  Letter. 

Dated  Monday,  June  the  14?^. 
Delivered  at  Fulham  on  Thurfday,  being  the  \-/th 
of  the  Hime  firne,  in  the  Afternoonj  by  Mr.  At- 
terhury  the  MefTenger. 

J  A  M  E  S  R. 

'Dight  Reverend  Father  in  God,  TVe  greet  you  ivcll. 
-■*-  iVhereas  JVe  have  been  informed,  and  are  fully 
fatisfied,that  Dr.  John  Sharp,  ReHor  of  the  Pariflj- 
Church  of  St.  Giles  in  the  Fields,  in  the  County  of 
Middlefex,  and  in  your  Diocefs,  notivithjlanding  Our 
late  Letter  to  the  mofl  Reverend  Fathers  in  God  the 
Jlrchbifloops  of  Canterbury  and  York,  and  our  Di- 
reBions  concerning  Preachers,  given  at  our  Court  at 
Whitehall,  the  ifth  0/ March,  i68f,  in  the  fecond 
Tear  of  Our  Reign;  yet  he,  thefaid  Dr.  John  Sharp, 
in  Contempt  of  the  faid  Orders,  hath  in  fome  of  the 
Sermons  he  hath  fince  preached,  prefumed  to  make  un- 
leco'ming  ReflcBions,  and  to  utter  fuch  Expreffions  as 
•were  not  fit  or  proper  for  him ;  endeavouring  thereby 
to  beget  in  the  Minds  of  his  Hearers  an  evil  Opinion 
of  XJs  and  Our  Government,  by  infinuating  Fears  and 
Jcaloufies,  to  difpofe  them  to  Difconient,  and  to  lead 
them  into  Difohedicnce  and  Rebellion.  'Thefe  are  there- 
fore to  require  and  command  you  immediately  upon  Re- 
ceipt hereof,  forthzvitb  to  fufpend  him  from  further 
Preaching  in  any  Pariflo-Church  or  Chapel  in  your 
Diocefs,  until  he  has  given  Us  SatisfaUion,  and  Our 
further  Pleafure  be  known  herein :  And  for  fo  doing, 
this  flmll  be  your  Warrant :  And  fo  We  bid  you 
heartily  Farewel. 

Given  at  Our  Court  at  Windfor,  the  i.^th  Day  of 
June,  1686.  in  the  fecond  Tear  of  Our  Reign. 
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this,  I  humbly  conceive,  I  am  obliged  to  poceed  ac- 
cording to  Law;  and  therefore  it  is  impoffible  for  me 
to  comply }  becaufii  though  his  Majejly  commands  me 
only  to  execute  his  Pleajure,  yet,  in  the  Capacity  I  am 
to  do  it,  I  muft  a5l  as  a  Judge;  and  your  Lordjlnp 
knows  no  Judge  condemns  any  Man  before  he  has 
Knowledge  of  the  Caufe,  and  has  cited  the  Party. 
However,  I  fent  to  Mr.  Dean,  and  acquainted  him 
with  his  Majejly' s  Difpleafure,  ivhom  J  find  fo  ready 
to  give  all  reafonable  SatisfaElion,  that  I  have  thought 
fit  to  make  him  the  Bearer  of  this  yJnfwer.,  from  him 
that  will  never  be  unfaithful  to  the  King,  nor  other- 
wife  than. 

My  Lord,  your  Lordfioifs 

moji  humble  Servant, 
H.  London. 


By  his  Majeftfs  Command. 


Sunderland, 


The  Blfliop  of  London's  Anfwer, 

Sent  by  Dr.  Sharp  to  the  Earl  of  Sunderland,  then 
M  Hampton-Court,  u'pow  Friday,  June  18.  who 
could  have  no  Anfwer. 

To  the  Right  Honourable  the  Earl  of 
Sunderland,  Lord  Prefident,  ^c. 

My  Lord, 
T  Always  have,  and  finill  count  it  my  Duty  to  obey 
■*■    the  King  in  whatever  Commands  he  lays  upon  me, 
that  I  can  perform  with  a  fafe  Confidence:  But  in 


On  Sunday  after.  Dr.  Sharp  carried  a  Petition  to 
Windfor,  which  was  not  admitted  to  be  read : 
Which  is  as  follows. 

To  the  King's  moft  Excellent  Majefty. 
The  humble  Petition  of  John  Sharp,  Clerk, 

Sheweth, 
'T'Hat  nothing  is  fo  affliBive  to  your  Petitioner,  as 
■'•  his  Unhappinefis  to  have  incurred  your  Majefifs 
Difipleafiure;  which  he  is  fio  fienfiible  of,  that  ever fiince 
your  Majefty  was  pleafied  to  give  Notice  ofi  it,  he  hath 
fiorborn  all  publick  Excrcifie  ofi  bis  FunBion,  and  fill 
continues  fio  to  do. 

Tour  Petitioner  can  with  great  Sincerity  affirm, 
that  ever  fince  he  hath  been  a  Preacher,  he  hath 
fiaithfiully  endeavoured  to  do  the  beft  Service  he  could 
in  his  Place  and  Station,  as  well  to  the  late  King, 
your  Royal  Brother,  as  your  Majefiy,  both  by  preach- 
ing and  otherwifie. 

And  fio  far  he  hath  always  been  from,  venting  any 
thing  in  the  Pulpit  tending  to  Schifm  or  FaBion,  or 
any  way  to  the  Difturbance  of  your  Majefifs  Govern- 
ment, that  he  hath  upon  all  Occafiions  in  his  Sermons, 
to  the  utmoft  of  his  Power,  fiet  himfelfi  againfi  all 
Sorts  ofi  DoBrines  and  Principles  that  look  that  way  : 
And  this  he  is  fio  well  affured  of,  that  he  cannot  but 
apprehend  that  his  Sermons  have  been  very  much  mifi- 
reprefiented  to  your  Majefiy. 

But  ifi  in  any  Sermon  ofi  his,  any  Words  or  Ex- 
prefifions  have  unwarily  fiipt  firom  him,  that  have 
been  capable  of  fiuch  ConfiruBions,  as  to  give  your 
Majefiy  Caufie  of  Offence,  as  he  fiolemnly  profiefifes  he 
had  no  ill  Intention  in  thofie  Words  or  Expreffions,  fo 
he  is  very  fiorry  fior  them,  and  refiolves  fior  the  future 
to  be  fio  careful  in  the  Dificharge  ofi  his  Duty,  that 
your  Majefiy  fimll  have  Reafion  to  believe  him  to  he 
your  moft  fiaithfiul  SubjeB. 


And  therefiore  he  earneflly  prayeth,  that  your 
Majefity  out  ofi  Tour  Royal  Grace  and  Clemency, 
would  be  pleafied  to  lay  afiide  the  Difipleafure 
Tou  have  conceived  againfi  Tour  humble  Peti- 
tioner, and  reft  ore  him  to  that  Favour  which  the 
reft  ofi  the  Clergy  enjoy  under  your  Majeftfs 
gracious  Government. 

So  fijall  Tour  Petitioner  ever  Pray,  Sec. 


In 
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In  the  Council-Chamber  at  White-Hall,  &c. 
Mercurii  4.  die  Augufti,  16S6, 

Prcfent  in  Council,  Lord  Chancellor,  Lord  Bijhop  of  Durham,   Lord  Treafurer,  Lord 
Bijhop  of  Rochefter,  Lord  Trefident,  Lord  Chief  Jujitce  Herbert. 


Upon  my  Lord  Bijhofs  appearing  before  them,  ac- 
cording to  a  Summons  fent  unto  him,  the  Lord  Chan- 
cellor Jeffereys  began,  viz. 

Lord  Chancellor.  \/f  Y  Lord  Bifliop  of  London, 
iVl.  the  Lords  here  prefent  have 
received  Orders  from  the  King  to  inlped  all  Ec- 
defiaftical  Affairs  and  Perfonsj  and  He  hath  com- 
manded us  to  cite  you  before  us ;  and  I  defire  you 
would  give  a  pofitive  and  direft  Anfwer  to  it  : 
What  was  the  Reafon  you  did  not  fufpend  Dr. 


may  not  have  a  Copy  of  it,    will  your  Lordfhips 
pleafe  I  may  either  read,  or  hear  it  read  ? 

Lord  Chanc.  That  is  a  Thing  I  cannot  grant  of 
Jny  felf,  I  muft  ask  my  Lords  Commiffioners 
Judgment  j  and  if  you  will  be  pleafed  to  with- 
draw, you  {hall  hear  it. 

"The  Bijhop  and  all  the  Company  tvithdrew  for  a 

Quarter  of  an  Hour  j  then  returning,  the  Lord 

Chancellor  [aid. 

My  Lord,  all  the  Commiffioners  are  of  Opr- 

nion,  that  your  Requeft  is  not  to  be  granted. 


Sharp,  when  the  King  commanded,  and  fent  you  ^nd  that  it  is  unreafonable.  Might  every  one  that 
exprefs  Order  fo  to  do,  and  told  you  what  it  was  appears  here  challenge  the  fight  of  our  Commiffion, 
for,  w'z.  for  preaching  feditioufly  and  agamft  the    anj  thg    reading  of  ir,  all   our  Time   will  be 

fpent  in  the  reading,  and  we  have  fomething  elfe 
to  do. 

The  Proceedings  of  Courts  in  this  Kind  are 
never  by  Libel  and  Articles :  Sapientem  fuccinSlim 
ore  tenus,  by  Word  of  Mouth  only ;  and  it  is  a 
fhort  Queftion  I  ask,  Why  you  did  not  obey  the 
King  ? 

Lord  BifJjop.  It  is  a  fhort  Queftion,  but  re- 
quires more  Words  to  anfwer  it.  I  pray  your 
Lordfhips  to  confider  I  am  a  Peer,  a  Bifhop,  and 
have  a  Publicli  Truft,  though  unworthy,  under 
a  Publick  Charafter  >  and  I  would  behave  my  felf 
as  becomes  one  in  thefe  Capacities. 

Lord  Chanc.  We  know  very  well  your  Lord- 
fhip's  Quality  and  Charafter,  and  are  willing  to 
fhew  all  due  Refpeft  to  your  Lordfhip ;  but  yet 
we  mufl  have  a  due  Regard  for  the  King,  and 
"  His  Majefty  muft  not  be  neg- 


Government  ?  ,  r    i         ^  j 

Lord  B'lfliop.  I  have  received  fuch  an  Order; 
and  if  what  was  done  in  that  Affair  was  done 
amifs,  and  contrary  to  my  Duty,  it  was  my  Ig- 
norance and  Inadvertency ,  and  not  a  wilful 
Fault :  I  have  been  always  ready  to  exprefs  my 
Duty  to  his  Majefty ;  and  if  in  this  Particular  I 
have  not  complied,  it  was  becaufe,  as  I  was  told, 
I  could  not.  I  was  not  fo  fhallow  as  to  go  on  my 
own  Head,  but  took  the  beft  Advice  I  could  get : 
Iconfulted  thofe  whofeBufinefs  it  is  more  perfedly 
to  underftand  thefe  Proceedings;  all  told  me  I 
could  not  legally  do  it,  but  by  way  of  Citation 
and  hearing  him. 

Lord  Chanc.  Ignorantia  Juris  non  excufat;  you 
ought  to  have  known  the  Law,  and  it  was  a  won 


dei-'you  did  not:  The  King  is  to  be  obey'd,  and 

if  you  have  any  Reafon  to  fhew  in  this  Particular,    Government  too  : 

we  are  ready  to  hear  you.  ledcd. 

Lord  Bifhop.  I  knew  not  what  would  be  laid  to  ^^^.^  ^^jj^^^^  jyjy  L^^d,  I  fuppofe  there  is  no 
my  Charge,  and  therefore  was  not  provided  to  p^^^^^^  f^.^^  ^^it  Court;  and  when  a  Man  is  to  be 
make  fuch  a  Defence  as  I  might  have  done;  but  condemned  at  one  Bar,  and  is  in  Danger  of  beine 
if  your  Lordftiips  will  give  me  a  Copy  of  your  kno^k'd  down  at  one  Blow,  you  would  think  it 
CommifTion,  and  a  Copy  of  my  Charge,  and  al-  - 

low  me  fome  Time,  I  will  endeavour  to  give  your 
Lordfhips  Satisfaction. 

Lord  Chanc.  My  Lord,  I  would  not  mifinter- 
pret  your  Words,  but  fhall  defire  you  to  explain 
their  Meaning.  If  by  dcfiring  a  Copy  of  our 
Commiflron,  you  defign  to  quarrel  with  the  Ju- 

rifdiftion  and  Legality  of  the  Court,  I  have  ano- 
ther Anfwer  for  you ;  but  till  I  know  your  Mean- 
ing here,   my  Anfwer  is,  that  no  Copy   of  the 

Commiffion  can  be  granted,  and  it  is  unreafonable 

to  defire  it;  it  is  upon  Record;    ail  the  Coffee- 

houfcs  have  it  for  a  Penny  a-piece,  and  I  doubt 

not  but  your  Lordfhip  has  feen  it. 

Lord  Bifiop.   I  have  never  feen  it,  nor  have 

I  defiled  it  for  fuch  Ends,  to  difpute  the  Legality 
of  it  :   But  your  Lordftiip  knows  it  is  a  Thing 

altogether  new  to  this  Generation,  and,  it  may 

be,  fomething  may  be  found  in  it,  whereby  I  may 

be  inftrufted  and    direfted   in   my  Anfwer  and 

Behaviour  in  the  Matter.    But,  my  Lord,  if  I 


unreafonable  he  fhould  not  have  fome  Time  to 
make  his  Defence. 

Lord  Chanc.  My  Lord,  I  fuppofe  their  Lord- 
fhips will  be  willing  to  grant  fome  Time:  I  pray 
what  Time  does  your  Lordfhip  defire  ? 

Lord  Biffjop.  My  Lord,  it  is  the  Aflize-time, 
and  moft  of  the  Council,  upon  fome  Occafion  or 
other  (either  Bufinefs  or  Diverfion)  are  in  the 
Country  :  I  pray  you,  my  Lord,  I  may  have 
till  the  beginning  of  the  Term. 

Lord  Chanc.  Hah !  That's  unreafonable  :  His 
Majefty's  Bufinefs  cannot  admit  of  fuch  Delays; 
methinks  a  Week  fhould  be  enough  :  What  fay 
your  Lordfhips,  Is  not  a  Week  enough  ? 

'The  Commiffioners  being  asked,  fignified  by  the 
Chancellor  that  a  Week  was  enough. 
Lord  Bifl:!op.  Since  your  Lordftiip  will  grant  no 
more,  I  will  ask  no  more. 

Lord  Chanc.  Adjourn  until  Monday  next,  the 
Ninth  of  Juguft,  168(5. 

I  Upon 
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upon  the  Ninth  Day  his  LoriJJnp  camc^attenckd  with 
his  Nephew^  the  Earl  of  Northampton,  his  Bro- 
ther in  Law^  Sir  John  Nicholas,  and  his  Brother, 
Sir  Francis  Compton,  i^c. 

There  being  prefent  in  Council  the  fame  as  before 
in  the  fame  Proceedings. 

Lord  Cham.  \jrY  Lord,  we  are  here  to  hear 
XVl.  your  Reafons. 
Lord  Bipop.  My  Lord,  1  have  loft  no  Time 
for  preparing  my  Anfwer,  but  am  not  fo  ready 
as  I  might  have  been,  becaufe  I  could  not  light 
of  the  Commiflion  your  Lordfhip  told  me  was 
upon  Record,  and  in  every  Coffee-houfe,  but  em- 
ployed a  whole  Week  to  fearch  for  it,  and  could 
not  have  a  Sight  of  it  until  laft  Night :  If  your 
Lordfhip  doubts  the  Truth  of  this,  I  have  the 
Perfon  ready  to  make  Oath  here  of  it. 

Lord  Chanc.  My  Lord,  you  are  a  Perfon  of 
Honour,  and  we  will  not  queftion  the  Truth  of 
what  you  fay,  there  needs  no  Oath  :  But,  my 
Lord,  I  muft'  tell  you,  that  we  will  not  admit  of 
any  quarrelling  with  our  Commiflion,  we  are 
well  afl^ured  of  the  Legality  of  it,  otherwife  we 
would  not  be  fuch  Fools  as  to  fit  here. 

Lord  Bijhop.  My  Lord,  I  have  other  Reafons 
why  I  defire  a  Sight  of  your  Commiflion  j  it 
may  be,  it  may  not  reach  me,  being  a  Peer  and 
a  Bifhop  ;  and  it  may  be,  it  may  not  reach  this 
particular  Cafe ;  and  therefore  I  defire  a  Sight  of 
it,  in  regard  I  couid  not  fee  it  until  the  lall 
Night.  I  have  not  had  time  to  take  Advice  what 
to  anfvs^er  j  if  your  Lordfhip  will  not  be  fatisfied, 
I  muft  give  fuch  an  Anfwer  as  I  have  prepared  j 
but  it  is  my  Defire  to  have  longer  Time  for  it. 
Lord  Chanc.  Is  this  all  you  have  to  iay  ? 
Lord  Bijhop.  This  is  the  firft  Thing  :  I  do  not 
defire  to  prolong  the  Time,  the  Neceflity  of  the 
Cafe  requiring  it,  the  Council  being  out  of  Town 
in  whom  I  think  to  confide. 

Lord  Chanc.  If  your  Lordfhip  will  withdraw, 
we  will  give  you  an  Anfwer. 

He  withdrew  for  a  Quarter  of  an  Hour. 
Lord  Chanc.  My  Lord,  as  I  formerly  told  you, 
we  will  not  endure  any  quarrelling  at  our  Com- 
miflion ;  it  will  be  an  odd  Thing  in  us  to  give  you 
Time  to  pick  Holes  in  itj  but  we  are  willing  to 
pay  all  due  Refpefts  to  your  Lordfhip  :  What 
Time  do  you  require  ? 

Lord  Bijhop.  I  fhall  fubmit  to  your  Lordfhips  j 
but  I  hope  a  Fortnight  will  not  be  unreafona- 
ble. 

Lord  Chanc.  Agreed  :  You  fhall  have  it  until 
to  Morrow  Fortnight  in  the  Morning. 

To  which  my  Lord  Chancellor  added. 
Lord  Chanc.  My  Lord,  when  I  told  you  our  Com- 
miflion was  to  be  feen  in  every  CofFee-houfe,  I  did 
not  fpeak  with  any  Defign  to  refleftonyour  Lord- 
fhip, as  if  you  were  a  Hunter  of  Coffee-houfes. 
I  abhorred  the  Thoughts  of  it,  and  intended 
no  more  by  it,  but  that  it  was  common  in  the 
Town. 

Note,  When  the  Bifhop  fpake  concerning  the 
Commiflion,  Sir  Thomas  Clarges  fpake  with 
a  loud  Voice,  faying.  Well  put,  well  put  j 
my  Lord  /peaks  nothing  bat  Truth.  There 
was  alfo  another  Gentleman,  Sir  John  Lowther 
of  Liyicolnflnre,  who  as  he  was  coming  away 
in  the  Crowd,  faid,  There  arc  fome  who  have 


reprefented  me  as  a  Papiji,  but  the  contrary 
J]} all  appear  j  I  will  not  be  afraid,  nor  aJJmm- 
ed,  to  vindicate  my  Lord  Bifiop's  Caufe  bs' 
fore  the  Commijfioners  ihcmjches. 

Tv  E  S  D  A  V,    Atlgllji    13,    1686. 

There  being  prefent  in  Council  the  fame  as  in 
the  former  Proceedings  :  The  Lord  Bifliop  at- 
tending, the  Proceedings  were  as  follow. 

Lord  Chanc.  IlJT  Y  Lord,  we  are  now  ready  to 
XVX  hear  your  Lordfhip's  Anfwer. 
Lord  Bijljop.  My  Lord,  notwithHanding  the 
Time  hath  been  very  Ihort,  confidering  the 
Weightinefs  of  the  Matter,  and  the  Abfence  of 
many  of  the  learned  Council,  I  have  taken  what 
Advice  I  could,  and  have  confulted  thofe  that 
are  very  learned  in  the  Laws.  I  hope  there 
will  be  no  Mifinterpretation  of  my  Words,  I 
do  not  intend  any  Thing  which  is  derogatory 
to  the  King's  Supremacy,  that  is  undutiful  to 
his  Majefliy,  or  difrcfpcftful  to  your  Lordfhips. 
My  Council  tells  me,  that  your  Proceedings  in 
this  Court  arc  direftly  contrary  to  the  Statute 
Law,  and  are  here  to  plead  it,  if  your  Lordfhips 
will  admit  them. 

Lord  Chanc.  We  will  neither  hear  your  Lord- 
fhip nor  your  Council  in  the  Matter  j  we  are 
fufficiently  fatisfied  of  the  Legality  of  our  Com- 
miflion, as  we  often  told  you. 

Lord  BiJJjop.  My  Lord,  I  am  a  Bifhop  of  the 
Church  of  England,  and  by  all  the  Law  in  the 
Chriftian  Church  in  all  Ages,  and  by  the  par- 
ticular Law  of  this  Land,  I  am,  in  Cafe  of  Of- 
fence, to  be  tried  by  my  Metropolitan  and  Suf- 
fragans :  I  hope  your  Lordfhip  will  not  deny  the 
Right  and  Privilege  of  Chriftian  Bifhops. 

Lord  Chanc.  My  Lord,  you  know  our  Proceed- 
ings are  according  to  what  has  been  done  formerly, 
and  that  we  have  an  original  Jurifdiftion :  This  is 
ftill  queftioning  our  Court. 
Lord  BiJJjop.  It  is  partly. 
Lord  Chanc.  Nay,  it  is  abfolutely  fb. 
Lord  BiJJjop.  My  Lord,  I  hope  you  will  inter- 
pret every  Thing  in  your  Commiffion  in  Favour 
of  the  Perfon    that    is  brought  before  you  :    I 
humbly  conceive  that  your  Commiflion  doth  not 
extend  to  the  Crimes  laid  to  my  Charge,  for  you 
are  to  cenfure  Faults  which  lliall  be  committed  : 
This  that  I  am  accufed  of,  was  before  the  Date  of 
your  Commiflion. 

Lord  Chanc.  I  confefs  there  is  fuch  a  Claufe,  but 
there  are  general  Claufes,  that  take  in  Things  that 
are  paft,  as  well  as  thofe  that  are  to  come.  Hath 
your  Lordlhip  any  thing  more  ? 

Lord  BiJJjop.  My  Lords,  protefting  in  my  own 
Right  to  the  Laws  of  the  Realm,  as  a  Subjeft, 
and  the  Rights  and  Privileges  of  the  Church,  as 
a  Bifhop,  1  fhall,  with  yourLordlhips  leave,  give 
you  my  Anfwer. 

Which  was  accepted  ;   and  the  BiJJjop  withdrew, 
and  left  Dr.  Sharp's  Petition,  which  the  King 
had  refuj'ed  to  accept. 
Lord  Chanc.  My  Lords,  we  have  read  the  Pa- 
per. 

Lord  BiJJjop.  My  Lord,  it  is  Dr.  Sharp's  Petiti- 
on to  the  King. 

Lord  Chanc.  My  Lord,  be  pleafed  to  take  it 
again,  wc  are  not  concerned  m  it  j  will  you  pleaie 
that  your  Lordlhip's  Anfwer  be  read  ? 

Lord  Bijhop.  Yes,  if  your  Lordfliip  pleafe.  My 
Lord,   I  have  this  to  fay  further.    What  I  did 
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When  any  eminent  Perfon  is  accufed,  the  Judges 
fend  to  him  by  a  Letter  ;  and  if  he  appears  and 
complies  with  the  Judges  Order,  the  Law  is  fa- 
tisfied. 

Judicium  reilditiir  in  invitum  mn  in  I'okntem  : 


in  this  Matter  was  Jurifperitorum  Concilio.  I  con- 
fulted  my  Council,  who  is  the  Judge  of  my 
Courts,  as  well  as  others  j  and  the  Law  fays, 
That  what  is  done  by  the  Advice  of  Council, 
{hall  not  be  interpreted  to  be  done  maliciouHy, 
or  obftinately.  The  Law,  in  this  Cafe,  re- 
quires, that  if  a  Prince  require  a  Judge  to  exe- 
cute an  Order,  which  is  not  agreeable  to  the  Law, 
he  Ihall  Refcribere  &  Reclamare  Principi.  Now, 
my  Lord,  I  conceived  I  afted  in  this  according 
to  my  Duty,  for  I  wrote  back  to  my  Lord  Prefi- 
dent,  in  as  becoming  Words  as  I  could  j  and 
acquainted  him,  that  an  Order  to  fufpcnd  be- 
fore Citation  and  hearing  the  Perfon,  is  againft 
Law,  and  expedted  his  Majefty's  further  Plea- 
fure. 

In  the  next  Place,  my  Lords,  I  did  in  Effe£t 
what  the  King  commanded  to  be  done,  for  I 
adviicd  Dr.  Sharp  to  forbear  Preaching  till  his 
Majefty  had  received  Satisfaction  concerning 
him  J  and  accordingly  he  hath  forborn  in  my 
Diocefs. 

Lord  Cbanc.  My  Lord,  will  you  have  your  Pa- 
per read  ? 

Lord  Bifiop.  Yes,  if  your  Lordfliip  pleafe. 

l-Fbich  contained  the  Kin£s Letter ^and  the  BiJIwp's 
Anfwer  thereto. 

Lord  Chanc.  Hath  your  Lordfliip  any  more  to 
fay? 

Lord  BiJJjop.  My  Lord,  I  defire  your  Lordfliip 
•would  hear  my  Council,  by  whom  you  may  have 
more  clear  and  full  Satisfa6lion  concerning  what 
I  have  faid. 

Whereupon  the  Bifiop  was  deftred  to  -withdraw, 
and  after  half  an  Hour,  be  and  his  Council 
were  called  in  j  who  were  Drs.  Oldifli,  Hodges, 
Price,  rt«i  Newton,  jl  brief  Account  of  what 


Dr.  Oldilh.  My  Lord,  the  Queftion  before  your 
Lordfliip  is,  Whether  thelBifliopof -Lowir^ow  hath 
been  dilbbedient  to  the  King's  Command  j  con- 
cerning which,  it  mufl:  be  confidered, 

Firft,  What  was  commanded  to  be  done. 

Secondly,  What  he  did  in  Obedience  to  it. 

Thirdly,  What  Judgment  ought  to  have  been 
given  by  him. 

It  is  apparent  by  the  Letter,  that  the  King 
did  not  take  Cognizance  of  the  Caufe,  for  the 
Words  are,  Being  informed  that  Dr.  Sharp,  ^c. 
So  that  it  could  not  be  an  abfolute  Sufpenfion, 
for  that  fuppofeth  a  Proof  of  the  Crime  charged 
upon  him  :  Then  let  us  confider  the  Words  tliem- 
felves  : 

That  you  fufpend  him  from  Preaching.  Now,  my 
Lords,  we  have  no  fuch  Thing  in  our  Laws ;  fo 
that  the  Meaning  mufl:  be  Silencing  of  him. 
Where  there  is  an  abfolute  Sufpenfion,  there 
ought  to  be  Citation,  Form  of  Proceeding, 
Judgment  and  Decree  ;  to  aft  otherwife  is  con- 
trary to  the  Law  of  God,  of  Nature,  of  all  Na- 
tions in  all  Ages,  and  was  never  known  in  the 
World. 

Lord  Chanc.  I  am  loth  to  interrupt  you;  but 
1  muft  tell  you,  this  is  an  unnccefl'ary  Harangue  ; 
we  know  that  it  was  not  an  abfolute  Sufpenfion  : 
But  the  Qiicflion  is,  Whetiier  the  Bifliop  could 
fulpcnd  him  from  Preaching  ? 

Dr.  Oldifi.  Then,  my  Lords,  I  have  gained 
another  Pouit  j  if  it  were  only  Silencing  him,  the 
QiiclHon  is,  Whether  the  Biihop  did  not  execute 
the  King's  Commands  ^  I  think  he  did,  and  in 
fuch  a  Method  as  is  obfervcd  in  our  Courts. 


The  Bifliop  did  fend  for  Dr.  Sharp,  fliewed  him 
the  King's  Letter,  advifed  him  not  to  Preach  till 
the  King  had  received  Satisfadtion  ;  in  which  he 
promifed  to  obferve  his  Lordfliip's  Command,  and 
hath  not  preached  to  this  Day  ;  fo  that  his  Ma- 
jefty's Command  was,  in  Effeft,  fulfilled.  My 
Lord,  there  is  the  like  Proceedings  in  the  Com- 
mon Law ;  for  if  an  Attorney  takes  a  Man's  Word 
for  his  Appearance,  there  lies  no  Aftion  againft 
the  Attorney. 

Lord  Chanc.  Cujus  contrarium  :  There  lies  an 
Aftion  of  Efcape  againft  the  Attorney . 

Dr.  Hodges.  My  Lords,  the  Matter  of  Fa6l 
hath  been  ilated,  and  the  Queftion  is.  Whether 
the  Bifliop  hath  been  difobedient  to  the  King's 
Command  ?  It  appears,  that  he  has  not ;  becaufe 
upon  the  Receipt  of  his  Majelfy's  Letter,  he  re- 
quired the  Doftor  not  to  Preach,  and  he  hath 
obeyed  him  in  that  which  the  King  commanded. 
To  fufpend  him,  the  Bifliop  could  not  do,  the 
A6t  of  Sufpenfion  is  a  Judicial  Aft  :  The  King 
writes  to  him  as  to  a  Bifliop,  to  fufpend  as  a 
Bifliop  and  as  a  Judge,  which  could  not  be  done 
without  the  hearing  of  the  Caufe.  If  the  Prince 
fends  to  a  Perfon  that  is  not  a  Judge,  that  is  on- 
ly in  a  minifterial  Ofiice,  that  Officer  is  to  exe- 
cute his  Commands  :  But  when  the  King  com- 
mands a  Judge,  he  commands  him  to  aft  as  a 
Judge.  This  is  no  light  Matter  the  Doftor  is 
accufed  of  ;  it  is  for  preaching  Sedition  and  Re- 
bellion, which  requires  a  fevere  Cenfure.  And 
if  the  Bifliop,  as  a  Judge,  had  fufpended  him, 
he  had  begun  at  the  wrong  End,  for  this  had 
been  Judgment  before  Procefs  :  In  this  Caufe 
there  ought  to  have  been  a  Citation,  our  Books 
giving  many  Inftances,  which  would  be  too  te- 
dious to  your  Lordfliips  — ■ I  will  give  this 

one :  The  Emperor's  Proceedings  againft  the 
King  of  Sicily,  upon  Information  which  he  had 
received  ;  and  giving  him  no  Citation,  the  King 
appealed  to  the  Pope,  who  declared  the  Pro- 
ceedings to  be  void  ;  and  that  it  was  againft  the 
Law  of  Nature,  which  is  above  all  pofitive 
Laws,  to  pafs  Sentence  before  Citation.  This  is 
the  Method  of  proceeding  before  all  Courts,  and 
I  humbly  conceive  it  is,  and  will  be,  the  Me- 
thod of  this  Court  ;  for  otherwife,  the  Bifliop 
need  not  to  have  been  cited  before  you.  The 
Bifliop  has  done  what  was  his  Duty,  he  was 
bound  to  return  his  Reafon  to  the  King,  why 
he  did  not  do  that  which  he  commanded,  and  to 
expeft  his  further  Anfwer  >  which  was  done. 
I  affirm,  that  if  a  Prince,  or  a  Pope,  command 
a  Thing  which  is  not  lawful,  it  is  the  Duty  of 
a  Judge  ^Refcribere  ;  which  is  all  he  can  do,  quo- 
ting his  Author. 

Dr.  Price.  The  Queftion  is  ut  fupra  :  A  Cita- 
tion is  Jure  Gentium,  and  can  never  be  taken 
away  by  any  pofitive  Command  or  Law  what- 
ibever  :  The  Bifliop  hath  obeyed  the  King  fo 
far  as  he  could,  and  did  refcribe,  expefting  his 
Majefty's  further  Pleafure.  If  the  Bifliop  could 
have  fufpended  him,  it  muft  have  been  done  in 
yliild  ;  but  in  regard  it  was  only  filencing  him, 
which  w.is  required,  it  might  be  done  in  a  pri- 
vate Room  :  The  Advice  of  a  Biihop  is  in 
feme  Senfe  an  Admonition,  which  is  a  Judicial 
2  Aft, 
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dicial  Aft,  and  this  was  given  by  a  Bifliop,  and 
obeyed  by  the  Do£tor. 

Dr.  Newton.  My  Lord,  the  Queftion  is  not  ut 
ftipra,  the  Bifhop  hath  not  been  difobedient.  As 
in  Nature  no  Man  can  be  defired  to  do  that  which 
is  impoffiblc,  fo  no  Man  can  be  obliged  to  do  an 
unlawful  Aft.  {Id  non  fit  quod  non  legitime  fit) 
This  Rule  obliges  all  Men,  at  all  Places,  and  at 
all  Times.  The  Charge  againll  Dr.  Shayp  is  of  a 
very  high  Nature  j  and  he  defired  to  be  heard  be- 
fore he  was  condemned. 

My  Lords,  the  Bifhops  are  Cuftodes  Canonum^ 
and  therefore  muft  not  break  them  themfelves. 
I  affirm,  the  BiHiop  was  fo  far  from  being  Dif- 
obedient, that  he  was  Obedient  to  the  King :  For 
where  he  did  Refcribere^  and  heard  not  the  further 
Pleafure  of  the  King  returned,  he  ought  to  con- 
clude, the  King  was  fatisfied  With  what  he  had 
written,  according  to  his  Duty,  and  the  King  had 
altered  his  Commands.  A  Citation,  as  your  Lord- 
/hips  have  heard,  is  according  to  all  Laws,  in  all 
Places,  in  all  judicial  Adts;  there  is  fomething  to 
be  done  according  to  Law,  and  fomewhat  accord- 
ing to  the  Difcretion  of  the  Judges,  and  for  that 
Reafon  as  well  as  thefe,  the  Offenders  ought  to  be 
cited  before  him  j  that  which  was  in  the  Bifhop's 
Power  to  do,  he  hath  done,  and  it  was  in  EfFeft 
what  the  King  commanded  to  be  done. 

Lord  Bijhop.  If  through  Miftake  I  have  erred  in 
any  Circumftance,  I  am  ready  to  beg  his  Maje- 
fty's  Pardon,  and  fhall  be  ready  to  make  any  R.e- 
paration  I  am  capable. 

1'he  Bijhop  "withdrew  for  Half  an  Hour.,  then 
was  called  in. 

Lord  Cham.  We  will  be  here  again  on  Wednef- 
day  next,  and  I  define  your  Lordlhip  to  be  here 
again  about  Ten  in  the  Forenoon. 

Lord  BiJIoop.  My  Lord,  I  defire  that  Care  may 
be  taken  concerning  the  Minutes,  which  are  taken 
by  the  Clerks  of  what  hath  pafled,  and  that  I  may 
not  be  mifreprefented  to  the  King  by  the  Miftake 
of  the  Penman. 

Lord  Cbanc.  My  Lord,  you  need  not  fear  it  j 
I  hope  you  have  a  better  Opinion  of  usj  there 
fhall  be  no  Advantage  taken  by  them  or  us. 

Bijhop  Roch.  There  fhall  be  no  Advantage  ta- 
ken, but  all  imaginable  Care  taken  concerning  it. 

Note.^  When  the  Councellors  were  Pleading, 
Dr.  Pinfold.^  the  King's  Advocate,  flood  at 
the  Cnancellor's  Elbow,  and  took  Notes ;  by 
which  it  was  expefted  that  he  fhould  make  a 
Reply,  but  he  laid  nothing  j  and 'tis  fuppo- 
fed  that  he  ftaid  with  the  Council,  when  the 
Bifhop  withdrew,  and  gave  them  Reafons  for 
his  Silence. 

Die  Lunas,  6  September,  \6%6. 

There  being  prefent  in  Council  the  fame  as  in 
the  former  Proceedings. 

Lord  Chanc.  Tl  yT  Y  Lord,  pray  fit  down.   You 
JVL  were  defired  to  appear  this  Day 
to  hear  your  Sentence,  which  (to  prevent  Miitake) 
we  have  ordered  to  be  put  in  Writing. 

Lord  BiJJoop.  My  Lord,  may  I  have  leave  to 
fpcak  before  Sentence  is  read  ? 


Lord  Chanc.  My  Lord,  wc  have  heard  you  and 
your  Council  already. 

Then  the  following  Tnftrumcnt,  whereby  the 
Bifhop  oi  London  was  fufpendcd,  was,  by  the 
Commiflioncrs  Order,  read  by  Mr.  Bridgman^ 
their  Lordfhips  Regiftcr. 

By  his  Majejlfs  CommiJJtoners  for  EccleftaJlical  Af- 
fairs. 

WHereas  Henry,  Lord  Bifhop  of  London,  hath 
been  convened  before  Us,  for  his  Difobc- 
dience,  and  other  his  Contempts,  mentioned  in 
the  Proceedings  of  this  Caufcj  and  the  faid  Bifhop 
being  fully  heard  thereupon.  We  have  thought 
fit,  upon  mature  Confideration  of  the  Matter, 
to  proceed  to  this  Our  definitive  Sentence,  de- 
claring, decreeing  and  pronouncing,  that  the  faid 
Henry,  Lord  Bifhop  of  London,  fhall  for  his  faid 
Difobedience  and  Contempt,  be  fufpended  during 
his  Majefty's  Pleafure  j  and  accordingly.  We  do, 
by  thefe  Prefents,  fufpend  him  the  faid  Lord  Bi- 
fhop of  London,  peremptorily  admonilhing  and 
requiring  him  hereby,  to  abftain  from  the  Fun- 
dion  and  Execution  of  his  Epifcopal  Office,  and 
from  all  Epifcopal  and  other  Ecclefiaftical  Jurif- 
didion,  during  the  faid  Sufpenfion,  upon  Pain  of 
Deprivation  and  Removal  from  his  Bifhoprick. 

Given  under  our  Hand  and  Seal  the  6th  Day 
of  September,  1686.  Sealed  with  the  Seal  of 
the  Court,  C.  J.  2.  Rofe  and  Crown  with 
this  Infcription  round  it,  viz.  Sigillum  Com- 
mijjionariorum  Regia  Majejlatis  ad  Caufas  Ec- 
cleftajticas. 

Signed  by  no  body  at  all. 

Some  Days  fince,  one  of  the  Meflengers  attending 
the  Court,  deliver'd  to  the  Dean  of  St.  Paul's 
a  Warrant,  the  Tenor  whereof  followeth: 

By  his  Majejlfs  CommiJJioners  for  EccleftaJlical  Af- 
fairs. 

WHereas  We  have  given  Sentence  of  Sufpen- 
fion againft  Henry  Lord  Bifhop  of  London, 
a  Copy  of  which  Sentence,  under  our  Seal,  is 
hereunto  affixed  :  We  have  thought  fit,  and  do 
hereby  enjoin  and  require  you,  to  caufe  the  faid 
Sentence  to  be  affix'd  on  the  Door  of  that  Chap- 
ter-Houfe,  and  on  the  Place  now  called  the  South 
Door  of  the  faid  Church ;  to  the  End  that  publick 
Notice  may  be  taken  of  the  faid  Sufpenfion.  And 
you  are  to  certify  Us,  under  your  Common  Seal, 
of  the  due  Execution  of  what  is  hereby  required. 

At  our  Council-Chamber  at  Whitehall,  on  Tuef- 
day  the  z8th  of  this  Inftant  September,  at  Ele- 
ven o'clock  in  the  Morning.  Given  under 
our  Seal  this  Day  oi  September,  \6^6. 

Sealed  with  the  fame  Seal  as  the  Sentence, 
but  no  Perfons  Names.  Subfcribed  to  the 
Dean  and  Chapter  of  London. 

Dr.  Sharp  was  alfo  fufpended  about  the  fame 
Time,  but  he  was  foon  after  reftor'd  to  the  Focer- 
cife  of  his  Funftion  j  and  when  the  King  receiv'd 
Advice  of  the  Prince  oi  Orange's  intended  Expedi- 
tion, the  Bifhop's  Sufpenfion  was  taken  off. 
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CXXXIX.  Proceedings  againji  Dr  John  Peachell,  Vice-Chan- 
cellar,  and  the  Univerjity  of  Cambridge  ^  for  not  admitting 
Alban  Francis,  a  Benedi6line  Monk,  to  the  Degree  of  Matter 
of  Arts,  April  and  May  1687,  3  Jac.  II. 


I N  the  ninth  Day  of  February,  being 
Jp-JVednefday,  came  a  Letter  under 
his  Majeliy's  Signet  Manual,   dated 
the  feventh  of  the  fame  Month ;  the 
Subltance  whereof  was,  That  hear- 
ing much  in  Commendation  of  one  Jlban  Francis, 
a  Benediftine,  the  King  was  pleafed  to  command 
the  Univerfity,  that  they  Ihould  admit  him  to  the 
Degree  of  Mafter  of  Arts,  without  adminiftring 
to  him  any  Oath  or  Oaths  whatfoever,  any  Law 
or  Statute  to  the  contrary  in  any  wife  notwith- 
flanding,  with  which  his  Majeily  was  gracioufly 
pleas'd  to  difpenfe  in  the  Behalf  of  the  laid  Jlban 
Francis.  On  Monday  the  z\fi,  the  Vice-Chancellor 
having  fummon'd  a  Congregation,   read  his  Ma- 
jefty's  Letter,   purporting  as  before,   and  fuper- 
fcrib'd  to  Our  trully  and  well-beloved  Vice-Chan- 
cellor of  Our  Univerfity  of  Cambridge,  to  be  com- 
municated to  the  Senate  there  j   on  the  reading 
whereof,  the  Senate,  who  made  the  bed  Advan- 
tage they  could  of  the  Vice-Chancellor's  Delay,  in 
order  to  get  Advice,  refolved  to  teftify  their  com- 
mon and  almoft  unanimous  Senfe  of  the  Thing, 
and  in  a  Matter  of  fuch  Confequence  and  novel 
Matter  to  interpofe ;  accordingly  there  was  a  Pa- 
per, it  is  commonly  call'd  a  Grace,   the  original 
Paper  whereof  I  have  feen  drawn  up  in  order  to  be 
put  to  the  Vote  of  the  Houfe  after  the  ordinary 
and  ufual  Wayj  but  the  Conftitution  of  that  Bo- 
dy being  fuch,  that  this  muft  then  of  Neceffity 
have  been  fiift  propofed  to  what  we  call  the  Head, 
which  confifls  of  fix  Ferfons,  each  of  which  has 
an  arbitrary  Voice  and  Power,  upon  diflike  to  flop 
any  Proceedings  finally,   and  hmder  it  being  put 
to'  the  Houfe  at  all  •,  This  Method  was  laid  afide 
as    imprafticable   upon    that  Occafionj    becaufe 
Mr.  Baff'cf,  a  declar'd  Roman  Catholick,  and  one 
that  had  openly  aflerted  Mr.  Francis"^  Caufe,  hap- 
ned  to  be  one  of  the  fix  who  compofe  the  Head 
tor  this  Year)   it  was  therefore  prefum'd,  with 
great  Appearance  of  Rcafon,   that  he  would  put 
a    Bar   to    the  Proceedings,    fo   the  Grace  not 


being  fufFered  to  be  offered  to  the  Houfe,  the  Se- 
nate's Senfe  could  never  have  been  fully  and  parti- 
cularly known  thereupon. 

This  Confideration  conftrain'd  them  to  the  Ufe 
of  another  Courfe,  which  was,  without  the  For- 
mality of  a  Suffrage,  voluntarily  to  teflify  their 
Concurrence  with  the  Vice-Chancellor,  and  advife 
him  to  forbear  the  admitting  Mr.  Francis  till  the 
King  had  been  petitioned  to  revoke  his  Mandate. 
As  foon  as  the  Letter  came  to  Town,  the  Vice- 
Chancellor  wrote  a  Letter  to  the  Duke  of  Albe- 
marle our  Chancellor,  to  beg  his  IntercefTion  with 
the  King,  which  he  returned  Word  was  tried  with 
none  Effeft,  but  poflibly  fuch  a  Body  as  the  Uni- 
verfity concurring  and  figning  a  Petition,  if  that 
could  be  admitted,  might  prove  better  and  more 


fuccefsful.     Now  perhaps  if  every  fingle  Man  pre- 
fent,  to  the  Number  perhaps  of  one  hundred  and  fifty 
or  X.VJO  hundred,  fhould  addrefs  in  Perfon  to  the 
Vice-Chancellor,  this  might  look  tumultuary,  and 
it  was  thought  the  more  quiet,  decent,    and  re- 
fpeclful  Way  to  fend  up  their  Senfe  by  MefTengers 
from  each  Houfe:   To  this  Purpole,  Dr.  Smoult, 
ProfefTor  of  Cafuiftical  Divinity,  was  made  Choice 
of  by  the  Non-Regents,  and  JVIr.  Norris,  Fellow 
of  Tf/W.'j'-College,  by  the  Regents.  The  Subftance 
of  what  they  delivered,  was.  That   the  Houfe 
thought  the  Admiflion  of  Mr.  Francis  without  the 
ufual  Oaths,  illegal  and  unfafe,  and  for  that  Rea- 
fon  advis'd  the  King  might  be  petition'd,  in  the 
doing  which  they  were  ready  to  join  and  make  it 
their  Aft.     The  Opinions  were  given  freely  to  the 
two  MefTengers  of  each  Houfe,  and  the  thing  was 
fo  unanimoufly  approved  of,  that  the  only  Perfons 
taking  notice  of  it,  were  three  Papifts,  and  one  or 
two  bcfides ;    afterwards  there  was  a  Gentleman 
admitted  Doftor  of  Phyfick,  having  firfl  taken  the 
Oaths ;  and  the  Efqui re- Beadles  and  Regifters  were 
fent  to  let  Mr.  Francis  know,  tbflt  the  Senate  were 
ready  to  admit  him  alfo,  provided  that  he  would 
fwear  as  the  Law  appointed;  but  he  lefufed,  in- 
filling on  the  King's  Difpenfation :  and  this  was 
theBufinefs  of  the  firfl  Meeting  about  this  Matter. 
Immediately  upon  the  Congregation's  breaking 
up,  Mr.  Francis  took  Horfe  for  London,  to  repre- 
fent  at  JVhitehall  what  had  been  done,  and   the 
fame  Afternoon  the  Heads  met  in  the  Confiflory, 
to  confult  what  Letters  fhould  be  fent,   and  to 
whom :  They  agreed  upon  one  to  the  Duke  oi  Jl- 
bemarle,  and  another  to  the  Earl  of  Sunderland,  be- 
ing the  Secretary  of  State,  through  whofe  Hands 
the  Mandate  pafled :   An  Efquire-Beadle  was  dif^ 
patched  prefently  to  London,   who  after  having 
waited  on  the  Duke  of  Albemarle,  endeavoured  fe- 
veral  times  to  get  Accefs  to  the  Lord  Sunderland^ 
but  could  not;  at  laft  having  fent  in  his  Letter,  the 
Main  whereof  was  a  mofl:  humble  Submiffion  to 
his  Majefly,  with  very  folemn  and  unfeigned  Pro- 
teflations,  that  what  was  now  done,   proceeded 
from  no  Principle  of  Difobedience  and  Stubbor- 
nefs,  but  a  confcientious  Senfe  of  our  Obligation 
to  Laws  and  Oaths,  and  a  refpeftful  Intimation 
that  we  were  ready  to  petition  the  King  that  it 
might  be  admitted;  but  not  daring  to  approach 
Him  without  fome  Significations,  that  it  would  be 
acceptable,  we  applied  ourfelves  to  his  Lordfhip, 
defiring  him  to  do  the  Univerfity  the  Favour  to 
mediate  for  them,  (^c.    He  was  difmificd  without 
any  particular  Anfwer:  Within  a  few  Days  came  a 
fecond  Letter,  dated  February  24,  which  by  reafon 
of  the  Aflizes  and  fome  other  publick  Bufinefs  inter- 
vening, was  not  read  in  the  Senate  till  'Tburfday, 
March  the  nth:  The  Univerfity  and  the  Vice- 
Chancellor  in  the  mean  Time  received  a  Letter, 
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wheicin  they  found  great  Satisfaftion  by  the  Opi- 
nions of  fome  eminent  Lawyers,  who  concurr'd 
in  the  Approbation  of  what  was  already  done,  and 
for  the  future,  could  advife  no  better  Courfe  than 
humbly  to  reprcfent  the  Cafe  to  his  Majefty,  and 
entreat  him  not  to  think  amifs  of  fo  Loyal  a  Body, 
as  always  the  Univerfity  has  fhewed  herfelf  to  be. 
The  fecond  Letter  being  read  the  Day  aforefaid, 
which  was  exaftly  the  fame  as  the  former,  except- 
ing only  the  Addition  of  a  Claufe,  to  do  it  at  our 
own  Peril ;   the  Senate  proceeded  as  before,   to 
advife  the  Vice-Chancellor  to  fome  expedient  Form, 
reprefenting  the  Cafe  fully  and  clearly  to  the  King, 
as  well  with  refpe<5t  to  the  Illegality  of  fuch  Ad- 
miffion,  as  the  many  ill  Confequences  that  were 
likely  to  cnfue  from  it:  This  the  Non  Regent 
Houfe  did  by  Mr.  Blllevs^  Fellow  of  St.  John\- 
College  (the  publick  Orator)  and  iVIr.  Neivton^ 
Fellow  of  Ti'mty-CoWcge,  (the  Mathematical  Pro- 
fellbr)  the  Regent  Houle  by  Mr.  Henry  Finch^  Son 
to  the  late  Lord  Chancellor,  Mr.  Burton  ofSt.John's- 
College,  and  Mr.  IVilUam  Bowles  of  A'z'w^'s- Col- 
lege :  All  which  was  done  without  the  leait  Hurry 
or  Irregularity,  without  fo  much  as  asking  an  Opi- 
nion J  but  every  Man  went  and  gave  it  quietly  and 
of  his  own  Accord,  fo  that  no  manner  of  Induce- 
ment vi'as  put  upon  any  one  to  declare  himfelf  in 
the  Bufinefs,  but  what  proceeded  mcerly  from  his 
own  Confcience,  and  a  due  Senfe  of  Things.   An- 
other large  Letter  being  prepared  for  the  Duke  of 
jilbemark,  wherein  was  every  thing  that  could  be 
thought  of  to  prevail  with  his  Majefty,  and  one 
likewile  fhorter  and  lefs  particular  to  the  Earl  of 
Sunderland;  that  very  Afternoon  Mr.  5rai^f/of/f,  Fel- 
low of  Katharine-hall^  and  Mr.  Stanhope  of  Kin^&- 
College,  were  defired  by  the  Vice-Chancellor  to 
go  to  London  with  thele  Letters,  and  other  In- 
ilru&ions,   to  apply  therafelves  to  feveral  Perfons 
of  Quality  and  Charafter,   that  they  would  join 
Forces,  and  think  if  a  common  Caufej  for  fo  ad- 
dreffing  to  the  King,  the  Succefs  would  be  more 
probable,  and  the  Honour  done  to  the  Univerfity 
the  greater.     Sunday^  March  the  1 7,th^  the  two 
Gentlemen  waited  on  the  Duke  of  Jlbemarle  their 
Chancellor,  who  received  them  with  all  the  Good- 
nefs  in  the  World,  with  Aflurance,  that  notwith- 
flanding  he  had  waited  on  the  King  before,  and 
knew  his  Inclinations  >  nay,  though  he  had  been 
received  with  fomething  of  Difpleafure,  yet  con- 
fidering  the  Relation  he  bore  us,  he  would  make 
another  Attempt,  and  thought  himfelf  oblig'd  to 
omit  no  Endeavours  for  the  Univerfity 's  Safety  and 
Advantage.     Monday  the    i^h  in  the  Evening, 
the  Duke  of  Albemarle  waited  on  the  King,  and 
in  the  Paflage  towards  the  Bed-chamber,  took  the 
two  Cambridge  Gentlemen  into  the  Anti-chamber, 
that  they  might  be  introduc'd  if  Occafion  wei-e  : 
"The  King,  on  the  Duke  al  AlbemarWs  acquainting 
him  with  the  Affair,  told  him  he  had  not  then 
Leifure  to  talk,  but  he  commanded  the  Letter 
which  the  Vice-Chancellor  fent  to  the  Duke  of 
Albemarle^  with  which  in  his  Hands  he  pafled 
through    the  Rooms  j   and  making  that  Even- 
ing a  Vifit  to   the  Queen  Dowager^  gave  the 
Duke  no   further  Opportunity  of  knowing  his 
Pleafure  at  that  Time.  At  the  Duke's  return  from 
the  Inner-Room,  the  Gentlemen  defired  him  to 
give  leave  that  they  might  ufe  his  Name  to  pro- 
cure an  eafy  Admittance  to  the  Earl  o^  Sunderland -, 
for  they  refolved  to  deliver  their  Letter  to  no  Hands 
but  his  own,  if  that  might  be :  The  Duke  imme- 
diately fent  his  Gentleman  of  the  Horfe  to  one 
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of  the  Lord  Sunderland'^  Secretaries,  making  it 
his  Defire  that  Mr.  Braddock  and  his  Companion 
might  fee  the  Earl,  who  accordingly  appointed 
them  to  attend  next  Morning,  and  then  conduced 
them  to  the  Earl  of  Sunderland's  Bed-fide,  who 
took  the  Letter,  and  after  fome  further  Applica- 
tion to  him  by  Word  of  Mouth,  he  promiled  to 
acquaint  his  Majefty,  and  tell  them  his  Pleafure. 
On  Thurfday^  at  that  Time  when  Mr.  Braddock 
and  Mr.  Stanhope C'xxat.^xh&  Account  they  received 
was  only  this.  That  the  King  had  feen  the  Vice- 
Chancellor's  Letter,  and  was  offended  at  the  Pro- 
ceedings of  the  Univerfity,  and  would  take  Care 
very  fliortly  to  give  a  further  Anfwcr. 

Saturday  the  ninth  of  Afril^  Mr.  Atterbury  came 
down  with  a  Summons  from  the  Ecclefiaftical 
Commiftioners  to  this  Effeft ;  That  whereas  Com- 
plaint to  them  was  made  againft  the  Vice-Chan- 
cellor and  Senate  of  Cambridge,  for  having  refufed 
to  comply  with  his  Majefty's  Royal  Letters  in 
Behalf  of  Mr.  Francis;  they  were  therefore  com- 
manded to  appear,  the  Vice-Chancellor  in  Perfon, 
the  Senate  by  themfelves,  and  the  Deputies  before 
the  Lords  Commifiioners,  in  the  Council-Chamber, 
the  zi fi  oi"  April,  to  anfwcr  to  fuch  things  as  flrall 
be  objefted  againft  them  in  his  Majefty's  Behalf 
upon  the  Premifes,  ^c.  Monday  April  the  i  ith,  a 
Senate  was  called,  and  Perfons  nominated  to  repre- 
fent  the  Univerfity,  together  with  the  Vice-Chan- 
cellor j  all  which  being  unanimoufly  approved  by 
the  Senate,  they  empowered  them,  by  an  Inftru- 
ment  under  the  Common-Seal,  to  anfwer  in  their 
Behalf,  and  be  their  full  Aftors,  Attorneys  and 
Proftors,  as  to  what  fliould  arife  from  the  Com- 
miffion  upon  the  late  Summons.  And  Mr.  Atter- 
bury having  received  private  Inftrudtions  to  ftay, 
and  cite  every  Man  that  was  chofen  perfonally, 
he  came  accordingly  into  the  Senate-Houfe,  and 
fummon'd  as  many  as  were  prefent,  waiting  on  the 
reft  on  a  convenient  Time.  The  Perfons  deputed 
by  the  Senate  to  reprefent  and  aft  were  thefe  : 

Dr.  John  Peachell  Vice-Chancellor,  Mafter  of 
Magdakn-CoWtgQ:. 

Dr.  John  Eachard,  Mafter  of  Katharine-hall. 

Dr.  Humfrey  Babington,  Fellow  of  Trinity -Col- 
lege. 

Dr.  Thomas  Smoult,  Fellow  of  St.  John's-Qol' 
lege,  and  Profeflbr  of  Cafuiftical  Divinity. 

Dr.  William  Cook,  Doftor  of  Civil  Law,  and 
Fellow  o{Jefus-Co^ege. 

Mr.  John  Billers,  Fellow  of  St.  7(?/;»'s-College, 
and  the  Publick  Orator. 

Mr.  Ifaac  Newton,  Fellow  of  7r/«;Vj-College, 
and  Mathematical  Profeflbr. 

Mr.  James  Smith,  Fellow  of  ^een's-College. 

Mr.  George  Stanhope,  Fellow  of  A7»g's- College. 

Thursday,  yfj>ril  the  xijf,  1687. 

Council-Chamber.    CommiJJioners  prefent. 

L.  Chancellor  Jefferys.  L.  Bifhop  oi Durham. 

h.Frefidcnt Sunderland.  L.Bilhop  o^Rochefter. 

L.  Mulgrave.  L.  Ch,  Juftice.^^^er/. 
Earl  of  Huntingdon. 

L.  Chanc.  T  S   Mr.  Vice-Chancellor  here  ?•— — 
X  Which  is  he  ? 
He  fiandeth  over  againft  the  Lord  Chancellorf 
bowed  and  Jhewed  himfelf. 
L.  Chanc.  Is  there  any  one  come  from  the  Se- 
nate to  attend  him? 

K  k  z  Mr.  Stan- 
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Mr.Slanhopc.  Yes,  mv  Lord,   we  are  eieht  of    nv  of  what  had  been  faid  to  the  Vice-Chancellor: 


Mr.  Stanhope.  Yes,  my  Lord,  we  are  eight  of 
us  here  deputed  by  the  Senate  to  anfwer  what 
fhail  be  objected  againft  them,  according  to 
your  Lordfliips  Summons. 

T'he  Noife  and  Crowd  being  great^  A/r.Bridgman 
ihe  Regifter  ivas  forced  to  repeat  that  again  to 
the  Lord  Chancellor. 

L.  Chanc.  Read  the  Summons. 
Which  was  done. 

L.  Chanc.  Now  Mr.  Vice-Chancellor,  what 
have  you  to  fay  why  you  did  not  obey  his  Majefty's 
Command,  in  Behali'  of  the  Gentlemen  mention- 
ed there  ? 

Fice-Chanc.  My  Lord,  you  enquire  of  me  why 
I  did  not  admit  Mv.  Francis.,  according  to  the 
King's  Letters? 

L.  Chanc.  Yes,  that's  the  Queftion  I  ask  you. 

Vice -Chanc.  Is  this  the  only  Queftion  yo  ur 
Lordfhip  is  pleafed  to  ask  me  ? 

L. Chanc.  Nay,  Mr.  Vice-Chancellor,  we  will 
not  capitulate  in  the  very  Beginning:  Pray  anfwer 
the  firll,  and  then  youfhall  know  what  we  have  to 
fay  more. 

Vice-Chanc.  It  is  but  a  little  while  fince  we 
met  in  Town,  and  this  is  a  Queftion  ofgreat  Con- 
cern j  I  am  not  prepared  to  anfwer  it  on  a  fudden. 

L.  Chanc.  Why,  Mr.  Vice-Chancellor,  my 
Lords  fpccified  it  in  iheir  Summons  what  would 
be  queftioncd,  on  Purpofe  you  ftiould  not  come 
unprepared  ;  but  it  may  be  Mr.  Vice-Chancellor 
did  not  attend  fufficiently  to  that  Part  of  the  Sum- 
mons, therefore  let  it  be  read  to  him  once  more. 
Which  %vas  done. 

L.  Chanc.  Now,  Sir,  you  hear  it  is  for  refufing 
to  comply  with  the  King's  Commands. 

Vice-Chanc.  My  Lords,  I  beg  Time  to  an- 
fwer you.  My  Lords,  I  am  a  plain  Man,  not 
ufed  to  appear  before  fuch  an  honourable  Aflem- 
bly,  and  if  I  fliould  anfwer  haftily,  it  may  be  I 
might  fpeak  fomething  indecent  or  unfiife,  which 
I  fhould  be  afterwards  forry  for>  therefore  I  beg 
Leave,  my  Lords,  to  have  Time  allowed  us  for 
giving  in  fuch  Anfwer,  as  may  be  both  for  our 
Safety,  and  your  Lordlliip's  Honour. 

Lord  Chanc.  Sj>viiUr:g?^  Why,  Mr.  Vice-Chan- 
celloi-,  as  for  your  own  Safety,  my  Lords  are  wil- 
ling you  fhould  take  all  the  Care  you  canj  but  for 
what  concerns  our  Honour,  do  you  not  trouble 
your  felf}  we  are  able  to  confult  that,  without 
any  Interpofition  of  yours. 

Vice-Chanc.  My  Lords,  I  beg  your  Pardon  if 
I  have  faid  any  thing  unbecoming )  I  mean  only 
the  Honour  that  is  due  to  your  Loi-dfliip's  Quality, 
my  Lordi  and  therefore  being  to  anlvver  before 
Perfons  of  Qyality,  I  beg  leave  to  do  it  with 
Council,  and  in  Writing. 

Lord  Chanc.  Well,  withdraw  a  little,  and  my 
Lords  will  confider  of  your  Requeft. 

Then  all  the  Company  withdrew,  and  about 
three  Quarters  of  an  Hour  after  the  Vice-Chan- 
cellor was  fent  for  into  the  Anti-Chamber,  where 
Mr.  Bridgman  told  him,  the  Lords  Commiflioners 
had  given  him  Tune  till  JVechiefday  next,  till  Four 
in  the  Afternoon,  and  Leave  to  put  his  Anfwer 
in  Writing,  and  with  Council,  and  by  what 
Council  he  would. 

When  the  Council  had  heard  the  Commiflion- 
ers had  granted  it,  they  were  fomething  furprized, 
and  loath  to  move  in  the  Thing  without  a  Rule 
of  Court  >  therefore  on  FnV/«^  Morning  Dr.Eacb- 
ard  and  Mr.  Stanhope  went  to  Mr.  Bridgman\ 
Office,  to  defire  fuch  an  Order,  or  at  leaft  a  Co- 


py  of  what  had  been  faid  to  the  Vice-Chancellor  j 
but  he  told  them  he  had  no  Power  to  give  either  j 
only  he  repeated  the  Words  over  again  for  the 
Satisfaftion  of  them  and  the  Council,  which  was 
the  fame  the  Vice-Chancellor  had  related  from 
his  Mouth  before. 

Wednesday,    April  i-j,  \6%'J, 

In  the  Council-Chamber.     Commiflioners  prelent 
as  before. 

ABOUT  a  Quarter  of  an  Hour  before  the 
Lords  met,  Mr.  Bridgman  came  to  the  Vice- 
Chancellor,  and  defiled  to  know  of  him,  whe- 
ther he  gave  his  Anfwer  in  Writing  only,  or  whe- 
ther any  Council  would  appear  to  argue  ir>  to 
which  the  Vice-Chancellor  anfwered.  That  his 
Anfwer  was  drawing  out  in  Writing,  and  that 
he  did  not  expeft  any  Council  there  that  Day. 
Mr.  Bridgman  replied.  The  Lords  had  commanded 
him  to  ?isk  rhefe  Qiieftions,  and  would  expert  to 
know  fo  much  before  they  began  to  proceed. 
When  the  Delegates  were  called  in,  the  Lord 
Chancellor  faid, 

L.  Chanc,  Mr.  Vice-Chancellor,  the  laft  Time 
you  were  here  you  defired  Time  to  put  in  your 
Anfwer  in  Writing;  My  Lords  have  indulged  you 
fo  for,  now  where  is  your  Anfwer  ? 

Vice-Chanc.  My  Lord,  here  it  is 

And  gave  it  to  Mr.  Bridgman,   luho.,  after  a 
Whifper.^  put  it  round  the  Table. 
L.  Chanc.  Read  it.  — — 
To  Mr.  Bridgman. 

The  Anfwer  of  the  Univcrfity  and  Senate  of  Cam- 
bridge, to  th  e  ^eflion.)  Why  they  did  not  admit 
Alban  Francis /o  the  Degree  of  Mafler  of  Arts  in 
the  fameUniverfity,  accordingto  bis Majefly's Man- 
datory Letters  under  his  Signet  Manual?  The  Vice- 
Chancellor  and  Senate  of  Cambridge,  for.,  and  in 
Behalf  of  themfelves,,  and  the  faid  jjniverftty^fayj 

THAT  by  the  Statute  made /rmo^/Zz.  and 
entituled,  An  Act  to  reflore  to  the  Crozvn 
the  antient  Jurifdiclions  over  the  State  Ecclefiafii- 
cal  and  Spiritual.)  and  abolijliing  Foreign  Power  re- 
pugnant to  the  fame  •.,  it  is  enafted,  amongft  other 
Things,  That  every  Perfon  that  lliall  be  promo- 
ted to  any  Degree  of  Learning  in  any  Uni- 
verfity  within  this  Kingdom,  before  he  fhall 
receive  or  take  any  fuch  Degree,  ihall,  before 
the  Chancellor  or  Vice-Chancellor  of  the  Uni- 
vcrfity, take  the  Oath  in  the  Statute  menti- 
on'd  and  appointed  ;  purporting,  that  he  doth 
thereby  teftify  and  declare  in  his  Confcience, 
that  his  Majefty  is  the  only  fupream  Governor 
of  this  Realm,  as  well  in  all  Spiritual  and  Eccle- 
fiaftical  Things  and  Caufes,  as  Temporal}  that 
no  Foreign  State  or  Potentate  hath,  or  ought  to 
have  any  Jurifdidlion,  Superiority  or  Authority, 
Ecclefiaftical  or  Spiritual,  within  this  Realm  > 
and  that  therefore  he  doth  renounce  and  for- 
fake  all  Foreign  Jurifdi6tion  and  Authority,  and 
promife  to  bear  Faith  and  true  Allegiance  to  the 
King,  his  Heirs  and  Succeflbrs,  and  to  his 
Power  aflift  and  defend  all  Jurifdictions  and  Au- 
thorities granted,  united  or  annexed  to  his  Ma- 
jefty's  Imperial  Crown  of  England.  That  by 
the  Statute  made  quinto  Eliz.  entituled.  An 
Ail  for  the  AJfurance  of  ihe  ^teen's  Royal  Pre^ 
rogativc  over  all  Eftates  and  SubjcSls  within  her 
Dominions^  it  is  Hkewife  ena^ficd,  That  every 
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Pcrfon  that  fhall  be  admitted  to  any  Degree  of 
Learning  in  any  of  the  Univerfities,  before  he 
fhall  be  allowed  or  fuffered  to  take  upon  him 
fuch  Degree,  fhall  take  the  aforemention'd  Oath 
before  fuch  Perfon  or  Perfons  as  fhall  have 
Authority  by  common  \Jk  to  admit  him  to  fuch 
Degrees. 

'  That  by  the  Statute  made  by  his  Majefty's 
Royal  Grandfather,  King  Jrtwa  the  Firfl,  in  the 
third  Year  of  his  Reign,  entituled,  Jn  JH.  for 
the  better  Difiovcring  and  Repreffing  of  PopifJ} 
Recufants^  another  Oath  is  commonly  prefcribed, 
the  Oath  of  Obedience ;  by  which  Oath,  is 
the  Perfon  that  takes  it,  among  other  things,  en- 
joined to  fwcar,  that  his  Majelly  is  lawful  and 
rightful  King  of  this  Realm,  and  all  other  his 
Dominions  and  Countries  >  and  that  the  Pope 
neither  of  himfclf,  or  by  any  other  Means,  hath 
Power  or  Authority  to  depofe  his  Majefty,  or 
difpofe  of  him,  his  Kingdoms  or  Dominions  j  or 
to  authorize  any  Foreign  Prince  to  invade  him 
or  them,  or  to  difchargc  his  Subjefts  from  their 
Obedience  or  Allegiance  to  his  Majefty,  or  to 
give  Leave  to  bear  Arms  againft  him ;  and  that 
he,  with  tiue  Faith  and  Allegiance  to  his  Majefty, 
will  defend  him  to  the  utmoft  of  his  Power. 
And  afterwards,  in  the  Statute  made  in  the 
ninth  Year  of  his  Majefty's  fiid  Royal  Grand- 
fathc]-,  entituled,  Jn  Acl  for  adminiflr'ing  the 
Oath  of  Allegiance^  in  it  is  enafted.  That  the 
faid  laft  mentioned  Oath  fhall  be  taken  by  the 
Vice-Chancellor  and  Principal  of  Houfes  in 
the  Univerfity,  in  the  Convocation  before  the 
Senior  Matters,  and  by  every  other  Perfon  that 
fhall  be  permitted  or  promoted  to  any  Degree  in 
Schools,  before  the  Vice-Chancellor  for  the 
Time  being,  in  the  Congregation-Houfe. 
'  That  the  Vice-Chancellor,  and  every  Mem- 
ber of  the  Senate,  have  taken  the  faid  Oath,  and 
the  Vice-Chanccllor  and  Senate  are  entrufted  to 
put  them  in  Execution  in  the  faidUniverfity. 
'  That  the  Vice-Chancellor,  by  his  Oath  of 
Office,  has  alfo  fworn  duly  to  execute  his  Office, 
according  to  the  Laws,  and  cannot  admit  to  any 
Degree  without  the  Senate. 
'  That  the  faid  Statutes  were  made  for  the  Pie- 
fervation  of  Doftrine  and  Religion,  profefted  by 
the  Church  of  England,  and  eftablilTied  by  the 
Laws  of  this  Realm,  and  of  the  Prerogative  and 
rightful  Power  of  his  Majefty  ;  that  upon  the 
Receipt  of  his  Majefty's  Royal  Letters  Manda- 
tory, the  fime  were  by  the  Vice-Chancellor 
communicated  to  the  Senate;  and  in  order  to  the 
admitting  the  faid  Jlban  Francis  to  the  Degree 
of  Mailer  of  Arts,  the  ftid  Oaths  were  off'ered 
to  be  adminiftred  to  the  laid  Jlban  Francis,  if  he 
would  take  the  ftme,  but  he  rcfufcd. 
*  That  the  admitting  him  without  the  laid  Oaths 
had  been  contrary  to  the  faid  Statutes,  and  a 
Breach  of  the  Truft  in  the  Vice-Chancellor  and 
Senate  repofed,  and  a  Violation  of  their  Oaths ; 
and  therefore  they  could  not  admit  him  to  the 
faid  Degree  of  Mafter  of  Arts :  And  by  humble 
Application  to  his  facred  Majefty,  did,  and  now 
again  do,  humbly  dcfire  your  Lordftiips  to  re- 
prefent  this  their  Cafe  to  his  Majefty,  that  they 
may  not  lie  under  his  Majefty's  Difpleafure  upon 
any  Mifapprehenfion  thereof.  But  whether  your 
Lordfliips  will,  as  a  Court,  take  Cognizance  of 
this  Matter,  they  humbly  pray  your  Lordfhip's 
Confideration,  fince  that  the  taking  a  Degree  of 
Mafter  of  Arts  in  the  Univerfity,  ov  the  ad- 


'  mitting  and  refufing  to  fuch  a  Degree,   is  not 

*  any  Caufe  or  Matter  Ecclefiaftical  or  Spiritual, 
'  but  of  Lay  and  Temporal  Cognizance. 

'  And  they  further  offer  to  yourLordfhip$,thaC 

*  in  the  Statute  made  in  thcfixteenthof  the  Reign 
'  of  his  Majefty's  moft  Royal  P'ather  King  Charles 

*  the  Firft,    entituled,    An  A£l  for  repealing  of 

*  the  Branch  of  a  Statute,  Pnmo  Eliz.  concern- 
'  ing  Commiff oners  for  Caufe s  Ecclefiajlicaly    and 

*  whereby  the  faid  Branch  is  repealed,  it  is  enact- 

*  cd,  "  That  no  new  Court  fhall  be  erected,  or- 
"  dained  or  appointed  within  this  Realm,  which 
*'  fhall  or  may  have  like  Power,  Jurifdidtion  or 
"  Authority,  as  the  High  Commiffion  Court  then 
"  had, or  pretended  to  have;  but  that  all  and  eve- 
"  ry  fuch  Commiffions  and  Grants,  and  all  Pow- 
"  ers  and  Authority  granted,  or  pretended  to  be 
"  granted  thereby,  fhall  be  void  and  of  none  Effc£t, 
"  as  in  and  by  the  faid  Statutes  more  fully  appears. 

Which  being  read,  my  Lord  Chancellor  faid, 
Is  it  fign'd  ? 

Adr.  Bridgman.  Yes,  my  Lord. 

Lord  Chanc.  Read  their  Names.  ■ 

V/bich  ivas  done. 

L.  Chanc.  Well,  have  you  any  more  to  fay  ? 

Mr.  Vice-Cham.  No,  my  Lord,  not  at  this 
Time. 

L.  Chanc.  Then  withdraw. 

All  the  Company  withdrew,  and  about  an  Hour 
and  a  half  after  the  Court  rofe;  and  afterward 
M\.BridgmanM\\Xl^  to  fpeak  with  the  Vice-Chan- 
cellor and  Delegates  in  the  Council-Chamber,  to 
whom  he  faid.  That  their  Lordftiips  had  com- 
manded him  to  tell  them,  they  put  off  all  further 
Confideration  of  this  Matter  till  Saturday  come 
Sevennight,  and  then  they  expcfted  their  Attend- 
ance. Again,  Mr.  Vice-Chancellor  asked  him. 
If  Council  would  be  expefted  to  plead  on  their 
Anfwer?  He  replied,  Their  Lordftiips  had  given 
him  no  Commiffion  to  fay  any  thing  to  that.  So 
they  all  withdrew. 

Saturday,  May  ry,  1687. 
HIS  Day  itwaspublicklydifcourfed  through 
^  the  Town,  that  the  Lords  had  received  a 
new  Commiffion ;  and  immediately  Lawyers 
were  confulted,  whether  it  were  proper  to  urge 
that  at  this  Appearance.  What  could  be  ga- 
thered thereupon,  was  to  this  Effe£t:  That  it 
were  a  good  Plea,  if  it  could  be  well  proved,  for 
in  receiving  a  new  Commiffion  in  the  Midft  ot 
Procefs,  efpecially  if  there  be  any  Alteration  in 
it  as  to  the  Extent  of  their  Power,  would  at 
leaft  be  a  good  Pretence  to  begin  the  whole 
Caufe  again,  and  gain  TimCj  but  that  it  was  by 
no  Means  fafe  to  alledge  the  Thing,  for  a  flying 
Report  is  no  Evidence  ;  and  if  that  Report  were 
falfe,  it  might  be  a  great  Prejudice  to  them  and 
their  Caufe. 

Council- Chamber.  Commiffioners  prefent  as 
before. 

Lord  Chanc.  Mr.  Vice-Chancellor,  the  laft 
Time  you  were  here,  you  gave  in  a  Paper  to 
my  Lords,  figned  by  your  felf,  and  feveral  others 
coming  from  the  Univerfity,  which  conlifts 
of  feveral  Parts;  but  there  is  one_  Thing  I 
I  muft  crave  Leave  of  my  Lords  to  dilcourfe  yon 
on,  which  concerns  your  felf.  The  Lords  took 
Notice,  that  you  alledge  an  Oath :  That  Oath  it 
feems  hindred  you  from  obeying  the  King's  Man- 
date ■  -       1    Pray  what  was  the  Oath  ? 

Vk!' 
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My  Lord,  this  is  a  new  Queftion    who  hath  been  admitted  heretofore  without  thefe 


Vice-Chanc. 
which  you  were  pleafed  not  to  put  before,  and  I 
beg  Leave  and  Time  to  anfwer  it. 

L.Chanc.  Why,  Mr.  Vice-Chancellor,  this 
requires  no  Time.  My  Lords,  I  tell  you,  took 
Notice  of  an  Oath  you  pleaded  for  your  felf, 
and  now  they  defire  to  know  what  the  Oath  is. 

Fke-Chanc.  I  beg  I  may  not  anfwer  haftily, 
but  that  your  Lordiliips  would  let  me  know  what 
Queftions  you  would  ask  me,  and  let  me  anfwer 
them  in  Writing,  and  by  Council. 

Lord  Chanc.  Why  did  you  not  confult  Council 
when  you  took  your  Oath?  I  am  really  con- 
cerned for  the  Univerfity  of  Cambridge^  whereof 
I  my  fclf  was  once  a  Member,  that  the  Vice- 
Chancellor,  who  is  the  Head,  and  the  Reprefen- 
tative  of  fo  learned  a  Body,  fhould  come  heie  be- 
fore the  King's  Commiflloners,  and  not  be  able  to 
give  an  Account  of  the  Oadi  by  which  he  afted 
all  this  time,  but  defu-es  Council  and  Time  to  tell 
what  the  Oath  is. 

Dr.  Cook.  My  Lord,  if  your  Lordfhip  pleafes, 
I  think  I  remember  the  Words  of  the  Oath. 

L.  Chanc.  Nay,  good  Doftor,  how  came  you, 
who  never  were  Vice-Chancellor,  and  fo  never 
took  this  Oath,  to  know  it  better  than  one  that  is 
Vice-Chancellor,  and  hath  taken  it  .^ 

Fke-Chanc.  I  cannot  call  to  Mind  the  very 
Words  of  the  Oath,  but  the  Subftance  of  it  is 
this.  That  I Jliould  well  atid  faithfully,  prajiare,  or 
adminijlrare  mumiSj  or  Officium  Procanccllarii. 

L.  Chanc.  Ay,  Munns,  or  Officium :  Well, 
what  then? 

Vice-Chanc.  And,  my  Lord,  this  Office  I  take 
to  be  Hated  by  the  Statutes  of  the  Univerfity,  and 
the  Laws  of  the  Land. 

Lord  Chanc.  Well,  and  how  long  has  this  been 
the  Vice-Chancellor's  Oath  ? 

Vice-Chanc.  Indeed,  my  Lord,  I  am  not  able 
to  tell  you  exactly. 

Lord  Chanc.  How  long  do  you  think  ?  I  will 
not  tie  you  to  any  Time. 

Vice-Chanc.  Ever  fincc  I  knew  what  belonged 
to  it ;  ever  lince  I  was  Head  of  a  College. 

Lord  Chanc.  How  long  have  you  been  Head  of 
a  College  ? 

Vice-Chanc.  Six  or  (even  Years,  my  Lord. 
Lord  Chanc.  Have  not  other  Vice-Chancellors 
admitted  to  Degrees  without  Oaths,   who  have 
taken  the  Obligatory  Oath  as  you  have  done  ? 

Vice-Chanc.  Indeed,  my  Lord,  I  cannot  tell> 
I  cannot  remember  every  particular  Thing  that 
has  been  done. 

Lord  Chanc.  Well,  becaufe  we  will  keep  clofeto 
the  Queftion,  don't  you  remember  any  Mailer  of 
Arts  made  without  Oaths  ? 

Dr. Cook.  Not  under  the  Quality  of  an  Uni- 
verfity Nobleman,  my  Lord. 

Lord  Chanc.  Nay,  good  Doctor,  you  never  were 
Vice-Chancellor  yet :  When  you  are,  we  may 
confider  you. 

Vice-Chanc.  The  Anfwer  to  your  Queftion 
will  depend  upon  our  Univerfity  Book  and  Re- 
cords} and  if  you'll  allow  us  Time  to  confult  them, 
\/e  can  give  your  Lordftiip  an  Account. 

L.  Chanc.  Nay,  look  you,  Mr.  Vice-Chancel- 
lor, you  have  given  in  an  Anfwer  in  Writing  al- 
ready, and  becaufe  there  is  fomething  in  that  my 
Lords  would  be  further  fatisficd  in,  they  have  left 
it  to  me  to  ask  you  fomc  Queftions :  I  ask  you, 
therefore,  if  you  remember  any  Mafter  of  Arts 


Oaths  ? 

Vice-Chanc.  I  cannot  fay,  I  remember  any,  my 
Lord. 

Lord  Chanc.  Did  you  never  hear  of  one  Dr. 
Lightfoot  ? 

Vice-Chanc.  I  think,  my  Lord,  I  have  heard  of 
fuch  a  one. 

Dr.  Cook.  My  Lord,  I  beg  leave  to  fpeak  afew 
Words. 

LordChanc.  Well,  Doftor,  what  is  it  you  have 
to  fay? 

Dr.  Cook.  My  Lord,  Dr.  Lightfoot  did  fubfcribe. 
LordChanc.  What  Subfcription  do  you  mean? 
Dr. Cook.  To  the  XXXIX  Articles}    and  the 
Firft  of  them  is  the  King's  Supremacy. 

L.Chanc.  Is  Subfcribing  Swearing,Do£tor?  But 
Mr.  Vice-Chancellor,  how  many  have  you  admit- 
ted by  Mandate  ? 

Vice-Chanc.  Never  but  one,  my  Lord,  and  he 
took  the  Oaths. 

Lord  Chanc.  Do  you  never  admit  without  Oaths 
them  who  have  not  fuch  particular  Letters  Patent 
from  the  King  ? 

Mr.  Stanhope.  Never,  my  Lord. 
And  as  for  Dr.  Lightfoot.^  they  were  av/are  be- 
fore of  this  particular  Perfon's  being  objeded,  and 
therefore  had  provided  an  Anfwer  to  it. 

Mr.  Stanhope  undertook  it,  becaufe  the  Books 
and  Univerfity  Papers  had  been  committed  to  his 
Infpc6lion  and  Care.  In  anfwer,  had  he  been  per- 
mitted to  fpeak,  he  had  this  to  offer,  That  thcRe- 
gijler  of  Subfcribers  inas  then  in  Court.,  and  had  a 
Paper  ready  in  his  Hands  to  be  produced,  ivhere  Dr. 
Lightfoot  fuhfcrihed  with  his  oivn  Hands  to  the 
XXXIX  Articles,  the  firfi  whereof  is  the  King's  Su- 
premacy }  and  that  he  could  not  refufe  the  Oath  upon 
a  Principle,  becaufe  the  fame  mufi  have  hindrecl  bis 
Subfcription.  And  as  a  farther  Proof,  he  did  offer, 
they  were  ready  to  fwear  this.  That  two  Gentlemen, 
Roman  Catholicks,  Servants  to  the^een  Dowager ., 
did  by  Virtue  of  the  fame  Letters  from  the  King,  at 
the  Time  of  his  coming  to  Cambridge,  defire  their 
Mafler  of  Arts  Degree.  Their  Names  were  Pe- 
rara  and  Stephens.  Thefe  Gentlemen  were  pro- 
pofed  and  granted,  but  upon  Refufal  to  fwear, 
admitted.  Of  this  they  could  have  produced, 
Firfl,  A  Teftimony  upon  Oath  of  a  Gentleman 
then  in  Court}  and  befides  that,  the  Univerfity 
Papers  and  Graces,  which  fhew  thefe  Gentlemens 
Names,  among  the  Perfons  pafTed  in  the  Houfe, 
but  wanting  in  the  Lift  of  Subfcribers  and  Com- 
mencers.  After  which  they  would  have  referred 
it  to  the  Court,  whether  it  was  probable  that  the 
Univerfity  fhould  admit  one  of  the  Queen's  Ser- 
vants without  Oaths,  and  yet  refufe  two  more  who 
had  the  fame  Title  every  way,  becaufe  they  would 
not  take  the  Oaths }  but  the  Lord  Chancellor 
would  not  hear  him. 

Lord  Chanc.  Nay,  look  you  now,  that  young 
Gentleman  expefts  to  be  Vice-Chancellor  too} 
when  you  are.  Sir,  you  may  fpeak,  but  till  then 
it  will  become  you  to  forbear.  Mr.  Vice-Chan- 
cellor, When  was  it  pray,  that  you  received  the 
King's  Letters  ?  the  firft  I  mean. 

Vice-Chanc.  I  do  not  perfeftly  remember, 
my  Lord  j  I  can't  call  to  Mind  tjne  Day  of  the 
Month- 

LordChanc.  When  were  they  dated,  do  you 
know? 

To  Mr.'Bndigxa.w,  my  Lord  pauftng. 

Vice- 
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formerly  a  Member  of  that  Untverfity  my  felf, 
I   think  I  have  fome  fmall  Remembrance  of  the 


Fice-Chanc.  My  Lord,  I  remember  it  was  ^- 
JVedmfday. 

Lord  Chanc.  And  when  was  it  thefe  Letters  were 
pubhfhed  in  the  Senate  ? 

Fice-Chanc.  It  was  the  Seven-night  after,  my 
Lord. 

Lord  Chanc.  What's  the  Meaning  of  the  Delay, 
Mr.  Fice-Chancellor?  The  King's  Bufinefs  ufed  to 
have  a  quicker  Difpatch. 

Fice-Chanc.  It  was  a  novel  thing,  and  I  was  wil- 
ling to  give  my  felf  and  others  Time  to  confider  on  it. 

Lord  Chanc.  But  when  you  had  read  the  Letters, 
why  was  not  the  Gentleman  admitted  ? 

Fice-Chanc.  My  Lord,  the  Senate  fent  to  me,  to 
defire  me,  that  I  would  forbear  admitting  Mr. 
Francis.,  till  I  had  petitioned  the  King  to  revoke 
t  he  Mandate. 

Lord  Chanc.  Why,  does  the  King's  Mandate  ufc 
to  be  difputed  ?  Did  you  ever  fee  a  Mandate  vo- 
ted in  the  Houfe,  whether  it  fhould  be  obeyed  or 
not? 

Fice-Chanc.  No,  my  Lord,ufually  they  are  notj 
but  the  Houfe  fent  to  me  to  forbear,  for  they  have 
not  had  any  of  this  Nature  before. 

Lord  Chanc.  Did  you  ever  know  any  Mandates 
of  the  King's  refufed  by  the  Univerfity  before  ? 

Fice-Chanc.  After  fome  Paufe  • Yes,  my 

Lord,  feveral. 

Lord  Chanc.  Pray  give  us  one  Inftance. 

Fice-Chanc.  My  Lord,  one  'Tatnell. 

Lord  Chanc.  When,  pray  ?  How  long  was  that 
ago? 

Fice-Chanc.  I  cannot  recolle£tjuft  the  Time,  but 
it  was  in  his  late  Majefty's  Reign  >  I  believe,  about 
fourteen  or  fix  teen  Years  ago. 

Lord  Chanc^  How  was  that  ? 

Fice-Chanc.  My  Lord,  the  Mandate  was  given 
to  one  1'atnell.,  a  Non-conformift  Minifter,  and 
he  refufed  to  Subfcribe  and  take  the  Oaths  >  where- 
upon ,  my  Lord,  the  Univerfity  petitioned  the  King, 
and  reprcfented  the  Matter  to  him,  and  the  King 
was  pleafed  to  recal  his  Mandate. 

Lord  Chanc.  Mr.  Fice-Chancellor.^  had  not  you  a 
Mandate  for  another  Gentleman  at  the  fame  Time 
with  this,  which  you  refufed  ? 

Fice-Chanc.  Yes,  my  Lord,  it  was  to  make  a 
Gentleman  Doftor  of  Phyfick. 

Lord  Chanc.  And  he  was  admitted  upon  it,  was 
he  not  ? 

Fice-Chanc.  Yes,  my  Lord. 

Lord  Chanc.  Did  the  Senate  vote  his  Mandate  ? 

Fice-Chanc.  No,  my  Lord,  they  did  not. 

Lord  Chanc.  Why  ihould  they  interpofe  in  the 
one,  and  not  in  the  other  ? 

Fice-Chanc.  That  had  no  Difpenlation,  my  Lord, 
for  the  Oath  in  it. 

Lord  Chanc.  But  however,  if  they  did  not  vote 
it,  no^  do  any  others  of  the  King's  Letters,  how 
do  you  know  their  Conlent  ? 

Fice-Chanc.  My  Lord,  it  is  prefumed  upon  their 
being  filent,  and  offering  nothing  to  the  contrary. 

Lord  Chanc.  Ay,  we  have  a  Proverb,  Mr.  Fice- 
Chancellor.^  Silence  gives  Confent^  but  it  feems  he 
was  admitted  immediately,  was  he  not,  before 
you  could  know  whether  they  confented  to  it  or 
no  ? 

Fice-Chanc.  No,  my  Lord,  he  was  not  admit- 
ted till  the  Houfe  defiied  me  to  forbear  in  Mr, 
Francis''^  Cafe. 

Lord  Chanc.  But,  as  to  this  Bufinefs  of  the  Se- 
nate defiring  you  (my  Lords)  I  hope  you  will  in- 
dulge me  t'J  fpeali  a  little  of  thatj  for  having  beea 


^   ,    X,  —  the 

Manner  of  the  Proceedings  there  ;  Pray,  Mr.  Fice- 
Chancellor.,  how  was  it  that  you  knew  their  Minds 
in  this  Bufinefs  ? 

Fice-Chanc.  My  Lord,  the  Houfe  fent  up  their 
Opinions. 

Lord  Chanc.  How,  pray  ?  by  whom  ? 

Fice-Chanc.  The  Non-Regents  by  Dr.  SmouU 
the  firft  Day  ;  and  Mr.  Bille>s  the  Orator,  and 
Mr.  Newton  the  Mathematical  Profeflbr,  my  Lord, 
the  fecond  Day. 

Lord  Chanc.  By  whom  do  you  fay  the  firfl 
Day  ? 

Fice-Chanc.  By  Dr.  Smult.,  my  Lord,  from 
the  Non-Regent  Houfe,  and  Mr.  Norris  from 
the  Regent  Houfe. 

Lord  Chanc.  Well  :  What  faid  thefe  two  to 
you  ? 

Fice-Chanc.  My  Lord,  I  don't  know  the  very 
Words,  but  it  was  to  this  EfFeft,  That  I  Ihould 
forbear  admitting  Mr.  Francis  till  the  King  was 
petitioned. 

Lord  Chanc.  Is  that  Dr.  Smoult  in  Court  ? 

Fice-Chanc.    Yes,  my  Lord,  he  is  here  m 

then  he  fheived  him  felf. 

Lord  Chanc.  Come,  Sir,  What  was  it,  I  pray 
you,  that  you  told  the  Fice-Chancellor  ? 

Dr.  Smoult.  I  have  forgot,  my  Lord,  the  Words, 
but  it  was  to  the  fame  Purpofe  the  Fice-Chancellor 
told  you  juft  now,  that  the  Houfe  defired  me  to 
acquaint  him  they  were  petitioning,  that  the  Man- 
date might  be  recalled. 

Lord  Chanc.  And  pray.  Sir,  who  are  you,  that 
you  fhould  be  thought  fit  to  reprefent  a  whole 
Houfe  ?  Why  ihould  they  choofe  you  rather  than 
any  Body  elfe  ? 

Dr.  Smoult.  My  Lord,  I  fuppofe  becaufe  I  was 
one  of  the  Seniors. 

Lord  Chanc.  One  of  the  Seniors !  Ifyou  come 
to  that,  why  was  not  the  very  Senior  chofen  ? 

Dr.  Smoult.  I  cannot  tell,  my  Lord,  they  came 
to  me. 

Fice-Chanc.  My  Lord,  he  is  one  of  our  Pro- 
feffors. 

Lord  Chanc.  Nay,  when  I  ask  you  Queflions, 
they  prompt  you,  and  now  you  prompt  them  j 
but  I  mufl  tell  you,  Mr.  Fice-Chancellor .,  you 
ought  to  take  an  Account  of  what  is  done  in  the 
Houfe  your  felf,  and  not  from  others. 

Fice-Chanc.  My  Place  is  at  a  great  Diflance 
from  the  Non-Regent  Houfe,  and  I  could  not 
fee  what  was  done  there. 

Lord  Chanc.  But  fhould  you  take  the  Senfe  of  a 
whole  Houfe  from  one  Man  ? 

Fice-Chanc.  He  came  and  told  me,  my 
Lord,  the  Houfe  was  of  that  Opinion,  and  I 
thought  I  had  no  reafon  to  queltion  what  he 
faid. 

Lord  Chanc.  How  loud  did  he  fpeak  when 
he  told  you  this  ? 

Fice-Chanc.  Pretty  loud,  my  Lord. 

Lord  Chanc.  Was  it  fo  loud,  that  all  the  Houfe 
might  hear  it  ? 

Fice-Chanc.  No,  my  Lord. 

Lord  Chanc.  Did  you  fend  afterwards  to  enquire 
whether  he  had  told  you  their  Opinions  true  or 
not  ? 

Fice-Chanc.  No,  my  Lord,  I  confefs  I  did. 
not. 

Lord  Chanc.  But  how  came  this  new  Way  of 

giving  Opinions i   aie   not  the  Proctors  ufually 

I  the 
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the  Men  that  bring  the  Senfe  of  the  Houfeto  the 
y ice -Chancellor  ? 

rice-Chanc.  Not  the  Non-Regent,  my  Lord, 
they  are  not  admitted  into  that  Houfe,  nor  have 
at  all  to  do  there. 

Lord  Cham.  Have  you  any  thing  elfe  to  ofter 
to  my  Lords  ? 

Dr.  Cook.  My  Lord,  if  the  Anfwer  that  we  gave 
in  the  laft  Day  be  not  fatisfaftory,  we  defire  to 
have  Time  allowed  us  to  make  a  farther  Defence, 
and  to  do  it  with  Council. 

Lord  Chmc.  Have  you  nothing  to  fay  belides  ? 

Dr.  Cook.  No,  my  Lord. 

Lord  Chanc.  Nor  you  Centlemcn  ? then 


have  commanded  me  to  tell  you,  that  they  have 
taken  fome  Time  to  eonfider  your  Anfwer,  and 
are  at  laft  come  to  a  Refolution  upon  it  :  My 
Bufincfs  is  to  tell  you  what  the  Refolution  is, 
Mr.  Fice-Chancellor.  My  Lords  conlldcr  you 
have  been  guilty  of  an  Acl  of  great  Difobe- 
dience  to  the  King's  Commands,  and  other 
Crimes  and  Contempts,  and  fuch,  that  now  you 
appear  before  us,  you  have  little  to  lay  in  Excufe 
of  it }  therefore  as  a  Mark  of  his  Majelly's  and 
their  Lordfhip's  Difpleafure,  they  have  thought 
fit  to  appoint,  that  you  be  henceforth  deprived 
of  the  Office  of  Fice-Chancellor  of  Cambridge. 
They  likewife  order,  that  you  don't  prefumc^ 
at  any  Time  hereafter,  to  meddle  with  any  ot 
■  -■  ■    -   ~     ~      -    ■     '-  ■      ~         Like- 


withdraw.  „  ,   ,  . 

Jfter  thcV\ct-(Z\^2.Xicei\ox^  andthrceor  four  -.rinrrruTT-      r 

\f  the  Delegates -were  gone  off,  and  the  Crowd    the  publick  Bufinefs  of  the  Univerfity. 
Ls  retiriL  Mr.  Billers,  being  a  Perfon  en-     wile,  Mr.  Fee-Chancellor    their  Lordfliips  con- 
,aged  in  carrying  up  the  Senfe  of  the  Houfe,    Jder  ;you  have   a  Headfh>p   of  a  College  >   and- 
^ouldhave  informed  the  Court  (who  feemed    becaufe  the_Example  of  fo  ill  a  Man    may  be 
under  a  Miflake)  more  particularly   of  the 
Senate's  Proceedings  j  and  how  it  came  topafs 
that  the  ufiiallFay  of  Suffrages  was  impradfi- 
cable  at  that  Time. 
Mr.  Billers.  My  Lords,  I  beg  Leave  to  fpeak 
one  Word. 

Lord  Chanc.  Who  are  you  ? 
Mr.  Billers.  My  Name  is  Billers,  my  Lord. 
Mr.  Bridgman.   My  Lord,  he  is  one    of  the 
Gentlemen  that  figned  the  Paper  in  which  was 
the  Anfwer. 

Mr.  Billers.  1  am  one  of  the  Perfons,  my 
Lord,  that  figned  the  Paper  in  which  was  the 
Anfwer. 

Lord  Chanc.  Nay,  hold  Mr.  Billers,  give 
me  leave  to  compare  your  Memory  with  Mr. 
Vice-Chancellofs  a  little  ;  Mr.  Fice-Chancellor  tells 
me,  Mr.  Billers  and  Dr.  Smoult  went  up  both  of 
a  Day  j  then  comes  Mr.  Billers,  and  fays,  that 
Dr.  Smoult  and  he  went  up  two  feveral  Days. 

Mr.  Billers.  My  Lord,  I  could  not  poffibly  go 
up  from  the  Houfe  j  I  do  not  belong  to  the  Re- 
gent-Houfe. 

Lord  Chanc.    Indeed   he  faid  fo,  Sir  ;   indeed 

he  did,  my  Lords  Did  he  not  ?  [To  Mr. 

Bridgman. 

Mr.  Bridgman.  Yes,  my  Lord. 
Mr.  Stanhope,  behind  the  Bijliop  of  Rochefier. 
My  Lord,  under  Favour,  my  Lord  Chancellor  is 
miftaken  ;  the  Perfon  Mr.  Fice-Chancellor  told 
your  Lordfhip  went  up  from  the  Regent-Houfe 
the  fame  Day  with  Dr.  Smoult,  was  Mr.  Norris. 

Bifhop  of  Rochefier.  My  Lord,  I  think  your 
Lordfhip  forgets  ;  it  was  Mr.  Norris  that  went 
up  from  the  Houfe  the  fame  Day  with  Doftor 
Smoult. 

Lord  Chanc.  Well,  Siij  was  this  that  you 
would  fay  ? 

Mr.  Billers.  I  was  only  juft  acquainting  your 
Lordfhip  what  was  done,  and  that  there  was  no 
other  Way  — 

"The  Thing  Mr.  Billers  intended  to  urge,  was.  That 
theufual  Way  of  Suffrage  could  not  be  praUifcd 
at  that  Time  j  fo  the  other  was  taken. 
Earl  of  Sunderland.  We  heard  that  before. 
Lord  Chanc.  Ay,  Sir,  we  took  both  what  was 
done,and  what  was  not  donej  therefore  withdraw. 
Tloen  all  the  Company  retired,  and  after  an  Hour 
and  a  Half's  Attendance,    they  were  called  in 
again,  and  the  Lord  Chancellor  pronounced 
the  Sentence  upon  Mr.  Vice-Chancellor    in 
the  following  Manner, 


becaufe  the  Example  of  fo  ill  a  Man  may  be  a 
pernicious  Confequence  to  all  under  your  Go« 
vernment,  they  have  likewife  thought  fit  that 
you  be  deprived  of  it,  during  his  Majefty's 
Pleafure  :  But  becaufe  they  have  a  Tendernefs 
for  the  College,  for  which  all  along  you  have 
fhewed  little  Regard,  my  Lords  are  pleafed  to 
appoint,  that  the  Revenues  of  your  Headfhip 
ihall  go  to  the  Benefit  of  the  Society.  This  is 
their  Lordfhips  Pleafure,  and  to  this  they  re- 
quire your  Obedience.  There  are  likewife  fome 
other  Gentlemen  that  have  figned  a  Paper  here, 
but  my  Lords  expeft  their  Attendance  when  they 
fit  next,  which  will  be  on  Tburfday  next  >  then 
we  (hall  take  them  into  Confideration. 

On  Monday,  Dr.  Peachell  wrote  by  an  E(quire- 
Beadle,  who  attended  him,  to  defire  a  Copy  of 
the  Sentence  j  but  Anfwer  was  returned.  The 
Sentence  as  yet  was  not  committed  to  Writingjbut 
verbal  only,  and  fo  he  could  not  have  a  Copy  j 
but  he  repeated  the  Heads  only  with  this  Alterati- 
on, That  he  was  fufpended  his  Mafterfhip,and  not 
deprived  j  which  was  an  Error  in  the  Lord  Chan- 
cellor's delivering  it. 

The  Beginning  of  the  next  Week  was  employ- 
ed in  making  Enquiries  after  the  nev/Commiffion  j 
the  Hannaper  Six  Clerks,  and  the  riding  Six 
Clerks  Office,  knew  nothing  of  it,  nor  any  Court 
of  Record  could  be  diredled  to.  Mr.  Bridgman 
did  own  there  was  fuch  a  Thing,  but  did  not  in- 
flru(5t  them  how  to  come  to  the  Sight  of  it.  Thofe 
that  fpoke  beft  of  the  Commiffioners,  urged  the 
Removal  of  the  Lord  Chief  Juftice  of  the  King's 
Bench  to  the  Common  Pleas,  as  a  Thing  that  made 
a  new  Commiffion  ncceflary  for  re6lifying  his 
Title  :  But  a  Gentleman,  [who  pretended  to  have 
read  it,  gave  them  private  Intimations  that  there 
were  very  large  Additions,  and  very  confideiable 
Alterations  in  it  at  my  Lord  Chancellor's  own 
Houfe.  The  Servants  brought  Word,  that  my  Lord 
would  fpeak  with  the  Perfon  himfelf  that  defired  to 
fee  it,  and  appointed  him  a  Time  j  the  Sollicitor 
went  at  the  Hour,  but  did  not  gain  Accefs  to  my 
Lord,  and  fo  they  could  not  fee  it  at  all,  for  it  was 
fFednefday  Night,  or  Tburfday  Morning. 

Thursday,  il/^  the  iith,  1688. 

Council-Chamber.  Commiffioners  prefent  as  before, 
the  Delegates  appear  with  Dr.  Peachell. 

Lord  Chanc. '"T^  H  E  lafl  Time  you  appeared  here 

J.     before  us,  my   Lords    thought 

fit  to  fet  a  Mark  of  their  jufl  Difpleafure   upon 

the 
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the  Vice-CIiancellor.  Gentlemen,  you  cannot  but 
be  fenfible,  and  fo  mult  all  the  World,  how  perni- 
cious and  obRinatcthe  Univerfity  haslliewn  them- 
fclves  in  reRifing  the  King's  Commands,  and  fuch 
Commands,  1  muft  tell  you,  that  ought  to  be  obey'd. 
There  was  a  Time,  you  may  remember  Inftances, 
if  you  donor,  I'll  turn  you  to  one  in  the  Year  1667, 
when  the  Letters  were  fo  far  from  being  difputed, 
that  they  pafled  for  a  Law  among  you,  and  do  this 
Day  ftand  recorded  among  the  folemn  Afts,  and  pub- 
lick  Statutes  of  the  Univerfity.  Gentlemen,  my 
Lords  confider  there  is  a  Difference  between  the 
Vice-Chancellor's  Cafe  and  yours,  and  therefore 
did  not  conclude  you,  who  reprefent  the  Senate 
with  him,  but  have  required  your  Attendance  at 
this  Time:  They  impute  the  Mifcarriage  of  the 
Body  to  the  Head  Difeafe  chiefly ;  though  neither 
are  you  without  Fault,  for  being  fo  much  as  un- 
eafy  under  the  King's  Commands.  Gentlemen,  I 
mull  tell  you,  my  Lords  underftand  very  well  the 
fly  Inlinuarions  in  your  Paper,  and  have  com- 
manded me  to  tell  you,  That  they  know  upon 
what  Grounds  they  go,  though  they  do  not  think 
fit  to  defcend  to  Particulars :  They  know  too  how 
far  that  Authority  extends,  not  only  to  you  of  the 
Univerfity,  but  to  the  Societies  within  this  King- 
dom. Gentlemen,  your  beft  Courfe  will  be  by  a 
ready  Obedience  to  his  Majefty's  Command  for  the 
future,  and  by  giving  agood  Example  to  others,  to 
make  Amends  for  the  ill  Example  that  has  been 
given  you.  Therefore  I  fliall  fay  tojyou  what  the 
Scripture  fays,  and  rather  becaufe  moft  of  you  are 
Divines;  Go  your  luay^  andfm  no  rnore^  left  a  isjorfe 
thing  come  unto  you. 

The  late  King's  Letters,  mentioned  by  my  Lord 
Chancellor,  ^nno  1667,  concern  the  regulating 
fome  of  the  Publick  Exercifes  in  the  Univerfity; 
the  Meaning  whereof  is  this ;  The  King  is  their 
Vifitor,  and  whenever  there  is  any  thing  belong- 
ing to  the  local  Statutes  and  Cuftoms  which  they 
think  ought  to  be  altered,  or  any  Abufe  which 
fliould  be  reftified  and  redrefs'd,  their  way  is  to 
beg  the  King's  Royal  Injundlrion  in  the  Cafe, 
which  they  keep  upon  Record,  and  obey  as  a  Sta- 
tute. How  good  an  Argument  is  this  againfl  them, 
for  not  obeying  a  private  Mandate,  contrary  to 
four  known  Laws  of  the  Land;  and  how  parallel 
the  Cafe,  is  eafy  difcern'd. 

jis  they  were  drawing  off^  he  caWd  them  again, 
and  faid^ 

Lord  Chanc.  Hold,  Gentlemen,  I  know  fome- 
thing  more  to  fay  to  you.  My  Lords  require,  as 
a  Teftimony  of  your  Obedience,  that  you  who 
reprefent  the  Senate,  iliould  take  Care  they  have 
the  Univerfity  Statutes  brought  to  lie  before  them 
here. 

Dr.  Cook.  My  Lord,  we  do  no  longer  reprefent 
the  Senate;  our  Delegation  is  determined  with  the 
Vice-Chancellor's  Deprivation,  my  Lord. 

Lord  Chanc.  Well,  if  your  Commiflion  be  ex- 
pired, we  will  give  you  a  new  one ;  we  are  able 
to  give  you  a  Commifiion :  We  fuppofe  you  had 
fufficient  Authority  for  appearing  here. 

Dr.  Cook.  Does  your  Lordfliip  expe£t  that  we 
fliould  attend  with  the  Statutes  our  felves  ? 

Lord  Chanc.  No,  no,  fend  them  up  by  a  proper 
Officer:  You  are  only  to  cany  a  Meflage  from  us 
to  the  Senate,  and  tell  them  what  we  expert. 

Dr.  Eachard.  In  what  Time  does  your  Lordfhip 
expe6tthem? 

LordChanc.  In  a  convenient  Time;  we  will  not 
tie  you  up  ;   but  if  you  be  tardy,  my  Lords  will 
take  care  to  quicken  you  by  an  Intimation  ;   I 
Vol.  IV. 


mean  only  a  Copy,  not  original  Statutes.  You 
arc  now  difcharged  from  any  farther  Attendance 
here. 

The  Delegates,  upon  the  Vice-Chancellor's  De- 
privation, being  no  longer  capable  of  acting  as 
Publick  Perfons,  and  conlcqucntly  of  deriving  any 
ill  Confequence  upon  the  Body  t!ir-y  have  rt-pre- 
fcnted,  thought  they  might  venture  ihcir  own  Per- 
fons more  boldly :  Therefore,  in  order  to  fuisiy  tlie 
World,  they  were  mighty  Jcfirous  to  bring  about 
a  fecond  Hearing  of  the  lame  Points,  which,  be- 
fore the  Vice-Chancellor's  Sentence,  they  were 
not  fufFered  to  fpeak  to,  and  which,  when  the 
Vice-Chancellor  was  asking,  they  had  not  an  Op- 
portunity of  anfwering  fo  very  particular  as  ihcy 
could  have  wiOi'd,  confining  themfclvcs  to  fnch 
Queftions,  all  the  while,  as-did  not  concern  theVice- 
Chancellor  folely  and  perfonally,  but  affected  the 
whole  Senate  jointly  with  him  :  Which  Order  they 
had  likewife  obferved  in  intcrpofing  at  the  Trial. 
This  Anfwer  they  had  ready  to  offer  in  Writing^ 
if  that  could  be  admitted ;  but  if  not,  refolved 
to  argue  it  by  Word  of  Mouth  :  The  Subfiance  of 
it  may  be  reduced  to  two  Heads : 

//■?7?,  The  Bufinefs  of  admitting  others,    and 
particularly  Dr.  Lightfoot,  without  Oaths.     As  to 
Lightfoot's    Cafe,    what  they  intended   to    have 
urged  in  Court,  you  have  feen  already;    but  as  ■ 
to  others, 

I.  'that  Peers  are  by  the  very  AH  of  P  TiJianie:it 
y  Eliz.  exempted  from  the  Oath. 

II.  That  all  fuch  as  the  Univerfity  calls  Ncble- 
men,  have  Time  out  of  Mind  enjoyed  the  Privilege 
of  Peers. 

III.  That  under  that  ^lality  they  never  admit 
any  without  Oaths. 

IV.  That  if  at  any  Time^  upon  the  entertainlngof 
a  Prince,  or  any  fuch  Solemnity,  any  one  has  flipped 
out  in  the  Crowd,  which  they  are  not  conf clous  of, 
this  is  to  be  imputed  to  Hurry  and  Inadvertency,  and 
cannot  be  parallel  to  this  Cafe,  where  the  Senate 
acted  with  Leifure  and  Deliberation. 

V.  That  even  thefe  Degrees,  given  to  Noblemen 
and  Strangers,  are  Honorary  and  Complementa.l,  and 
fo  different  from  what  the  Statute  calls  Degrees  of 
Learning,  and  Men  ufe,  exercife  and  make  a  Gain  of 
their  Profeffion. 

VI.  That  fuppofing  never  fo  many  to  be  admitted 
without  Oaths,  this  they  acknowledged  to  be  irregular, 
and  the  Breach  of  a  Law  in  one  cm  be  no  Precedent 
for  another  to  follow. 

VII.  That  however,  they  are  very  fully  and  par- 
ticularly affured,  no  I\Lin  was  ever  admitted,  who 
pofitively  refufed  the  Oaths,  which  this  Mr.  Francis 
did. 

I.  That  every  Man  who  is  a  Member  of  that,  or 
any  other  Senate,  hath  fuch  a  Right  to  propofe,  debats 
andadvife,  as  Occafion  fiall  require,  and protefl  againfi 
any  irregular  Proceedings  in  it. 

II.  That  in  a  Matter  contrary  to  the  Laws,and fo 
highly  concerning  their  Univerfity  and  Religion,  as  the 
opening  fuch  a  Gap  for  the  Men  of  any  Pe^fwafion  to 
become  Members  of  their  Body  and  Senate  {which 
every  Refident  Mafter  of  Art  is)  it  had  keen  ths 
great  eft  Infidelity  and  Negligence  to  have  fat  ft  ill. 

III.  That  their  Suffrage  not  being ask'd  by  the  com- 
mon Way,  ought  not  to  have  been  a  Bar,  becaufe  every 
Man  in  his  Matriculation  Oath,  obligeth  himfclf  to 
be  affifting  to  the  Chancellor  and  Vice-Chancellcn;  and 
to  defend  the  State,  Honour  and  Dignity  of  theUnivcr- 
fity,  according  to  his  Power  and  Capacity,  and  this  to 
(/oSuffiagio&Concilio,  rogatus  £c  non  rogatus. 

LI  IV.  That 
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a  fenv^  is  ^  PraSlice  common  to  all  numerous  Congre- 
gations^ and  ufiial  in  this,  for  any  fingk  Man,  "volun- 
tarily to  go  and  addrefs  the  Fice-Chancellor  in  Behalf 
of  this  ivhole  College,  or  othertvife. 

V.  That  the  late  King  commanded,  hy  his  Royal 
Letters,  that  all  Jddrefs  to  the  Vice-Chancellor  flwuld 
he  -made  in  the  moft  quiet,  decent,  and  refpe£lfulMan- 
7icr:  Jnd  this  ivay  ivas  thought  more  conformable 
to  that  Command,  than  the  Hurry  of  every  Man  ap- 
plying himfelf  Perfonally. 

VI.  Togive  the  better  Reputation  to  theThing,  and 
make  it  unexceptionable,  the  Perfons  fent  from  the 
Senate  to  the  Fice-Chancellor,  were  all  Men  either  of 
Publick  Character  in  the  Body,  or  the  Seniors  of  their 
Houfes,  or  fome  way  eminently  known  in  the  Univer- 
fity ;  but  they  being  admitted,  as  you  have  feen,  on 
Thurfday,  there  was  no  Opportunity  at  all  of  offer- 
ing a  Difpute. 

Animadverfions  on  y^iD^isviA^y^^riliy. 

THIS  Day  the  Plea  was  given  in,  and  the  only 
Thing  needful  to  be  remark'd,  is,  the  ufua! 
■way  of  demurring  to  the  Court's  Jurifdidlion, 
which  is  commonly  either  the  only,  or  firft  Plea, 
in  fuch  Cafes :  But  the  Delegates  look'd  upon  them- 
felves  as  obliged  not  only  to  defend  their  Caufe, 
but  to  fatisfy  the  World ;  therefore  they  were  de- 
flrous  that  all  People  fhould  be  fatisfied  upon 
what  Reafons  they  acted  j  and  to  this  Purpofe  they 
firft  infifted  upon  them,  which  they  did  not  at  all 
doubt  but  it  would  be  patiently  heard  j  whereas, 
if  the  Court's  Jurifdiftion  had  come  firft,  that 
would,  in  all  Probability,  have  occafioned  the 
whole  Plea  to  be  ftifled  and  over- ruled. 

Saturday,  May  i^.  16Z7. 

MR.  Atterbury  came  to  Cambridge,  with  two 
Orders  under  the  Commiffioners  Seal  j  one 
totheProftors  to  proceed  in  the  Choice  of  a  new 
Vice-Chancellor,  and  the  other  to  Magdalen-CoWtgt 
Fellows :  To  each  of  which  was  annexed  a  Copy  of 
the  Sentence  to  be  fixed  upon  the  School-Doors, 


and  Magdakn-QoWe.gt-Q'iX.^s :  hr\di  onThurfJay, 
May  the  17th,  Dr.  Balderfon,  Matter  of  Emannel- 
CoUege,  fucceeded  in  the  Office  of  \uce-Chan- 
cellor. 

Jl  Copy  of  'Dr.  Peacheirj  Sentence,  as  it 
was  fix' d  on  the  Tub  lick  School-'Doors, 
and  yi-^^^^-sXcn-Co  liege -Gates. 

By  his  Majefty's  Commiflioners  for  Ecclefiaftical 
Caufcs,  and  the  Vifitation  of  the  Univerfity, 
and  of  every  Collegiate  and  Cathedral  Churches, 
Colleges,  Grammar- Schools,  Hofpitals,  and 
other  the  like  Incorporations,  or  Foundations 
or  Societies. 

lUHEREAS  John  Peachell,   Bo^or  of  Divi- 
"     nity,    Fice-Chancellor  of  Cambridge,   Mafler 
of  Magdalen  -  College,    in  the  faid  Uni-veifity,  has 
been  convened  before  us,  for  his  Difobedience  to  his  Ma- 
jefiy's  Royal  Letters  Mandatory,  and  other  his  Con- 
tempts r,  and  the  faid  Dr.  John  Peachell  having  been 
fully  heard  thereupon,  we  have  thought  fit,  after  ma- 
ture Confideration  of  the  Matter,  to  Declare,  Decree 
and  Pronounce,  That  the  faid  Dr. John  Peachell,  yS^//, 
for  the  faid  Difobedience  and  Contempts,  be  deprived 
from  being  Fice-Chancellor  of  the  faid  Univerfity, 
and  from  all  Poswer  of  aSling  in  the  fame :     And 
alfo,  that  he  be  Sufpended  ab  Officio  &  Beneficio  of 
his  Maflerflnp  of  the  faid  College,   during  his  Ma- 
jefifs  Pleafure  ;  and  accordingly  we  do  by  thefe  Pre- 
fents  deprive  him  the  faid  Dr.  John  Peachell,  from 
being  Fice-Chancellor  of  the  faid  Univerfity,   and 
from  all  Power  of  aBing  in  the  fame.     And  we  alfo 
Sufpend  him  ab  Officio  8c  Beneficio   of  his  Ma- 
fierfhip  of  the  faid  College,  peremptorily  admonifinng 
and  requiring  him  hereby,  to  abflainfrom  the  FunSlion 
of  Mafter  of  the  faid  College,  during  the  faid  Suf- 
penfion,  under  Pain  of  Deprivation  from  his  Mafler- 
finp.  And  we  alfo  farther  Order  and  Decree,  that  the 
Profits  and  Perquifites  belonging  to  his  faid  Mafter- 
finp,  floall,  during  the  fame  Sufpenfion,  be  applied  to 
the  Ufe  and  Benefit  of  the  faid  College. 

Given  under  Our  Seal,  the  7th  oi  May,  1687. 


tn 


GXL.  Proceedings    againji    St.    Mary-Magdalen-G?//^^^ 
Oxon.  Jor  not  EleBing  Anthony  Farmer  Trefident 
of  the  Jaid  College,  June,  &c.  1687.  3  Jac.  II.* 


y4  Narrative  of  the  Election  of  T)r.  Hough 
Trefident  to  St.  Mary-Magdalen-C?//£'^£', 
Oxon,   1687. 

iHE  Prefidentfliip  of  St.  Mary-Mag- 
J^/?«  -  College,  in  the  Univerfity  of 
Oxon.  being  void  by  the  Death  of 
Dr.  Henry  Clark,  late  Prefident  of  the 
fame,  the  Vice-Prefident,  Dr.  Ald- 
'worth,  gave  notice  to  all  the  Fellows  prefentinthe 


Chapel,  on  Thurfday  the  31ft  of  March,  1687; 
where  it  was  unanimoufly  agreed  to  proceed  to  the 
Eledtion  of  a  Prefident,  on  JVednefday  the  i  3th  of 
April  following,  at  Nine  o'Clock  in  the  Morning, 
in  the  Chapel :  And  in  order  thereto,  the  Vice-Pre- 
fident caufed  a  Citation  to  be  fix'd  on  the  Cha- 
pel Door  of  the  faid  College,  fignifying  the  Va- 
.  cancy.  Time  and  Place  of  the  Eleftion  j  according 
to  the  Direftion  of  the  Statutes.  But  before  the 
Day  of  Elcftion,  being  credibly  informed  that  his 
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Majefty  had  been  plcafed  to  grant  his  Letters 
Mandatory  in  Behalf  of  Mr.  Jnthony  Farmer^  they 
moft  humbly  reprefentcd  to  his  Sacred  Majefty, 
in  their  Petition  bearing  Date  April  the  pth,  That 
the  faid  Mr.  Farmer  was  uncapable,  by  their  Sta- 
tute*, of  being  Prefidentj  and  therefore  did  moft 
humbly  pray  his  Majefty  to  leave  them  to  a  free 
Ele£tion,  or  recommend  fuch  a  Perfon  to  them, 
as  was  capable  by  their  Statutes.  Monday^  April 
the  nth,  his  Majefty's  Letters  Mandatory  were 
delivered  by  the  Hands  of  Mr.  Robert  Charnock,  * 
Mafter  of  Arts,  and  Fellow  of  the  faid  College, 
direfted  to  the  Vice-Prefident  and  Fellows  of 
Afngdakfi-Colkgc  in  Oxon.  requiring  them  forth- 
with to  ele£t  the  faid  Mr.  Farmer,  and  admit  him 
Prefident :  Which  Letter  the  Vice-Prefident  read 
in  the  Chapel  of  the  faid  College,  between  the 
Hours  of  four  and  five  o' Clock  in  the  fame 
Day,  after  Evening-Service,  before  the  Fellows 
of  the  College,  there  prefent,  and  asked  them, 
Whether  they  in  Obedience  to  his  Majefty's  Let- 
ters, would  forthwith  ele6l  and  admit  Mr.  Farmer 
Prefident?  Who  all  agreed,  in  Confideration  to 
Mr.  Farmer'snot  being  qualified,  and  the  Danger  of 
Expulllon  to  any  of  the  Fellows  that  fhould  be  ab- 
fent  from  the  Ekftion,  and  that  the  Time  of  Ele- 
£tion,  according  to  the  Citation,  was  fo  near,  to  defer 
their  Anfwer  uWWednefday  following :  Whereupon 
the  Vice-Prefident  required  all  the  Fellows  to  be 
prefent  in  the  Chapel  the  faid  Wednefday  Morn- 
ing at  nine  o'Clock.  Ail  the  Fellows  being  then 
met,  the  Vice-Prefident  read  the  Statute  De  EleUione 
Preftdentis  j  and  the  Statute  f  Eliz.  againft  cor- 
rupt Eleftions  was  read  alfo ;  After  which  theVice- 
Prefident  read  the  King's  Letter  in  Behalf  of 
Mr.  Farmer,  and  the  fecond  Time  demanded  an 
Anfwer  of  the  Fellows  thereto.  Their  Anfwer 
was  to  this  EfFe6t:  That  having  a  Petition  now 
lying  before  his  Majefty,  they  ought  not  to  proceed 
to  Elecbion,  till  they  had  received  his  Majelly's 
Anfwer  to  the  fame:  And  thereupon  they  all  agreed 
(except  Mr.  Charnock)  that  the  Eledion  fhould  be 
deferred  i  which  was  accordingly  done,  until  the 
next  Morning:  nine  o'Clock. 

"tlourflay^Jpril  the  14th,  at  nine  o'Clock  in  the 
Morning,  all  the  Fellows  being  met,  the  Vice- 
Prefident  told  themj  That  the  Eleftion  of  a  Prefi- 
dent had  been  deferred  upon  account  of  their  Pe- 
tition to  his  Majefty}  in  anfwer  to  which,  they 
had  not  then  received  his  Majefty's  Pleafure;  that 
the  next  Day  was  the  utmoft  Time  they  could  de- 
fer the-^  Election  by  the  Statutes,  and  therefore  it 
was  neccfiary  they  fhould  come  to  fome  Refolu- 
tion :  He  told  them  farther.  That  the  King  had 
commanded  them  to  eledt  Mr.  Farmer,  and  asked 
their  Senfe  therein:  Which  was  unanimous  (ex- 
cept Mr.  Charnock)  that  the  Election  ftiould  be 
deferred  till  the  next  Morning  eight  o'Clock }  and 
in  order  thereunto,  the  Sacrament  to  be  admini- 
ftred  firft;  and  accordingly  it  was  adjourned. 


Prefident?  They  anfwcred.  That  they  defired 
they  might  proceed  to  an  Election.  Then  the 
Vice-Prefident  having  propofed,  whether  having 
received  his  Majefty's  Plcalure  in  Anfwer  to  their 
Petition,  they  would  make  any  further  Addrefs  ? 
The  Vice-Prefident,  Dr.  Fairfax  f,  Dr.  Pudfey, 
and  Dr.  'Thomai  Smith,  were  for  a  fecond  Addrelsj 
but  all  the  reft  declared  immediately  for  proceeding 
to  the  Eleftion. 

Then  the  Vice-Prefident  propofed,  whether 
they  would  go  to  an  Ele£lion  Fiva  voce,  or  by 
Scrutiny  ?  The  Vice-Prefident,  Mr.  Thompfon,  anci 
Mr.  Charnock,  were  for  proceeding  to  an  Election 
Viva  voce ;  all  the  reft  were  for  going  to  an  Ele» 
£tion  by  Scrutiny,  except  Dr.  Thomas  Smith,  who 
was  not  for  going  to  Ele6tion,  until  the  King 
ftaould  again  be  petitioned.  ' 

This  therefore  being  the  Senfe  of  the  Majority, 
That  they  ought  to  proceed  to  the  Eleftion  of  a 
Prefident,  according  to  the  Statutes,  and  this  the 
laft  Day  limited  for  Eleftion.  In  order  thereunto, 
the  holy  Sacrament  was  folemnly  taken  by  all  ex- 
cept Mr.  Charnock.  Then  the  Statute  De  EleSlione 
Praftdentis,  and  f  Eliz.  againft  corrupt  Ele- 
6lions,was  read  by  the  Vice-Prefident.  Every  one 
took  the  Oath  prefcnbed  in  the  Statutes  to  be  ta- 
ken, in  order  to  the  Nomination  of  a  Prefident 
(except  Mr.  Thompfon  and  Mr.  Charnock,  who  re- 
fufed  it)  And  the  two  Senior  Fellows  were  fworn 
Scrutators  in  the  Scrutiny  of  the  whole  Society. 
For  the  Nomination  of  a  Prefident,  Mr.  Hough  % 
and  Mr.  Maynard  had  each  of  them  the  major  Part: 
of  all  the  Voices  >  and  were  accordingly  pronoun- 
ced by  the  Senior  Scrutator,  Nominati  in  Ordine 
ad  Elellionem  Praftdentis.  Then  the  thirteen  Se- 
nior Fellows  being  met  to  ele£t  one  of  thefe  two 
Prefident}  and  every  one  of  them  fworn  according 
to  the  Statute}  eleven  of  them  elefted  Mr.  Hough, 
who  was  accordingly  pronounc'd  Prefident  of 
St.  Mary- Magdalen-CoWcge  in  Oxon.  by  the  Senior 
Scrutator,  in  the  Prefence  of  all  the  Fellows:  And 
Mr.  Maynard  was  appointed  by  the  thirteen  Se- 
nior Fellows  to  prefent  the  faid  Prefident  Eleft  to 
the  Vifitor,  in  order  to  his  Admiftion.  After  this, 
Mr.  Thompfon  and  Mr.  Charnock  declared  Fiva 
voce  for  Mr.  Farmer,  according  to  his  Majefty's 
Letter. 

Saturday,  April  the  i6th,  Mr.  Hough,  Prefident 
ele61:,  was  prefented  to  the  Vifitor  ||  by  Mr.  May- 
nard, who  at  the  fame  Time  delivered  to  his  Lord- 
Ihip  an  Inftrument  under  the  College-Seal,  con- 
taining the  Proceedings  of  the  Eleftion :  After  a 
Sight  whereof,  Mr.  Hough  was  fworn  and  admit- 
ted Prefident  by  his  Lordftaip,  according  to  the 
Statutes. 

Sunday,  April  the  17th,  Mr.  Hough,  at  his  re- 
turn to  the  College,  took  the  fame  Oath  again 
before  the  Society,  and  afterwards  as  Prefident 
took  his  Seat  in  the  Chapel,  at  four  o'Clock  Pray- 
ers in  the  Afternoon. 


Friday,  April  the  ifth,  at  nine  o'Clock  in  the 
Morning,  the  Vice-Prefident  and  Fellows  being    j  Qgpy    ^f  the  Kind's   Mandate    to   the 


met.  Dr.  Thomas  Smith  and  Captain  BagfJmw,  two 
of  the  Fellows,  acquainted  the  reft,  from  my 
Lord-Prefident  of  the  Council,  That  in  Anfwer 
to  their  Petition,  his  Majefty  had  fent  his  Letter 
to  the  College,  that  he  expelled  to  he  obeyed.  After 
which,  the  Vice-Prefident  read  again  the  King's 
Letter  to  them,  and  ask'd,  whether  in  Obedience 
thereunto,  they  would  eleft  and  admit  Mr.  Farmer 


Fellows  of  Magdalen- 0//^^<'. 


James  R. 


'TpRufly  and  Well-beloved,  We  greet^you  welL 


Whereas  we  are  well  fatisfied  of  the  Piety,Loy- 
aky  and  Learning  ofourTrufty  and  Well-beloved 
Anthony  Farmer,   Mafter  of  Arts,   of  that  your 

*  lie  was  afterwards  executed  for  beitij  concerned  in  the  jijfajfmat'ton  Plot  agawfi  Kin^  William.  f  ./Afterwards  Dean  of 

Norwich.  t  -Afterwards  Bijhop  of  LiK[i{ii\d  and  Coyemry,  nnv  Bifhop  of  WorceAer,  ||  Tiir  Bi/l>cj>  cf^^incke&ec- 
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Meeting  of  the  Feliows,  in  order  to  appoint  a  Dav 
for  the  Eleftion  of  a  new  Prefident.  I'he  i  jrh  of 
j^pfil  was  the  Day  prefix'd  with  Power  to  prorogue 
the  Eledion  to  the  i  f  th,  as  they  fliould  fee  Caufe, 
beyond  which  time  it  was  not  in  their  Power  to 
defer  the  fame.  This  being  agreed,  a  Citation  or 
Premonition  was  fix'd  upon  the  Chapel-Door  of 
the  College,  fignifying  the  fame  •,  and  fummoning 
all  the  abfent  Fellows  to  repair  home  to  the  enfii- 
ing  Eleftion,  as  the  Statute  in  that  Cafe  direfts. 
Alter  this,  upon  the  iiih  of  ^pyil,  they  recciv'd 
his  Majelty's  Letter  in  Behalf  of  Mr.  Farmer,  re- 
quiring them  to  elccl  and  admit  lum  Prefident: 
But  he  having  never  been  Fellow  of  that  College, 
nor  A'^zy-CoUcge,  in  which  are  the  only  Perfons 
capable  of  being  chofen  by  the  Statutes  5  and  want- 
ing likewll'e  fuch  perfonal  Qualifications  as  are  re- 
quired in  the  Charafter  of  a  Prefident,  they  did 
not  imagine  it  was,  or  could  be  his  Majefty's  Plea- 
furc,  that  they  fhculd  aft  fo  dire£tly  contrary  to 
the  exprefs  Words  of  their  Statutes,  to  which  they 
are  ftndly  and  pofitively  fworn :  But  did  humbly 
conceive  they  were  bound  in  Duty  to  believe,  than 
his  Majefty  had  been  mifinformed  in  the  Charadei* 
and  Capacity  of  Mr.  Farmer.  And  therefore  on 
the  ifth  of  Jpril,  the  lall  of  thofe  Days  within 
which  they  were  confin'd  to  finifh  the  Eledtion, 
they  proceeded  to  a  Choice  >  and  having  firlt  re- 
ceived the  blefied  Eucharift,  and  taken  an  Oath,  as 


CoUecre  of  Sc.  Mary-Magdalen,  We  have  thought 
fie  herebv  cffeftually  to  recommend  him  to  you 
for  the  Place  of  Prefident  of  our  faid  College,  now 
void  by  the  Death  of  Dr.  Clark,  late  Prefident 
thereof;  willing  and  requiring  you  forthwith,  up- 
on Receipt  hereof,  to  cled  and  admit  him  the  laid 
yintbony  Farmer,  into  the  laid  Place  ot  Prelident, 
with  all  and  fingular  the  Rights  and  Privileges, 
Emoluments  and  Advantages  thereunto  belonging, 
any  Statute,  Cuftom  or  Conftitution  to  the  con- 
trary notwichftanding,  wherewith  We  are  gra- 
cioufly  pleafed  to  diipcnle  with  in  this  Belialf. 
And  fo,  not  doubling  of  your  Compliance  herein, 
We  bid  you  Farcwel. 

Given  at  our  Court  at  Whitehall,  the  fifth  Day 
0/ April,  1687,  in  the  third  Tear  of  our  Reign. 

A  Copy  of  M3gdalen-C?//^^^'s  Tetitiou. 

To  the  King's  moft  Excellent  Majefty, 

the  humhk  Petition  of  the  Fice-Prefident  and  Fel- 
loivs  of  St.  Mary-Magdalen-Cc//p^^  in  Oxon. 

Mojl  humbly  Jheiveth, 

WE  have  been  credibly  informed,  That 
Mr.  Anthony  Farmer,  who  was  not  of  our 
Foundation,  has  obtained  your  moft  excellent  Ma- 
jelly's  Recommendation  to  be  Prefident  of  your 

Majefty's  College,  in  the  room  of  Di:  Henry  Clark  \^^  Founder  enjoins,  to  choofe  a  Perfon  fb  quali- 

deceafed.  fied,  as  is  there  fpecified,  they  did  eleft  the  Reve- 

We  therefore,  with  all  Submifiion,  as  becomes  rend  Mr.  John  Hough,  Batchelor  in  Divinity,  who 

your  moft  dutiful  and  loyal  Subjects,   moft  is  a  Perfon  every  way  qualified  by  the  Statutes  of 

humbly   reprefent  to  your   Sacred  Majefty,  the  faid  College :  And  if  it  fhall  be  objefted  that 

That  the  faid  Mr.  Farmer  is  a  Perfon  in  feve-  his  Majefty  did  in  his  Letter  for  Mr.  Farmer  gra- 

ral  Refpefts  uncapable  of  that  Character,  cioufly  dilpenfe  with  all  the  Statutes  that  rendered 

accordincr  to  our  Founder's  Statutes:     And  him  uncapable  of  being  eleftedj  and  that  therefore 

do  moft  earneftly  befeech  your  Majefty,  as  they  might  have  obeyed  without  Breach  of  their 

your  Majefty  ftrall  judge  fitteft  in   your  moft  Oaths:  They  humbly  beg  leave  to  reprefent,  that 

Princely  Wifdom,    cither  to  leave  us  to  the  there  is  an  exprefs  Clauie  in  that  Oath,  which  eve- 

Difcharge  of  our  Duty  and  Confcienccs,  ac-  ry  Man  takes  when  he  is  admitted  Fellow  of  the 

cordin"  to  your  Majefty's  late  moft  gracious  College  >  wherein  he  fwears,  not  to  procure,  ac- 

Toleration,  and  our  Founder's  Statutes,  or  to  cept,   or  make  ufe  of  any  Difpenfation  from  his 


Oath,  or  any  Part  thereof,  by  whomibever  pro- 
cured, or  by  what  Authority  foever  granted.  As 
to  their  former  Practice,  when  they  have  elefted  in 
Obedience  to  the  King's  Letter  heretofore,  ic 
A  Copy   of  the  Lord  Sunderland'j    Letter    has  been  always  in  fuch  Cafes  where  the  Perfons 
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recommend  fuch  a  Perfon  who  may  be  more 
ferviceable  to  your  Majefty,  and  to  this  your 
Majefty's  College: 


to  the  Fello'oijs. 

Gentlemen, 

THE  King  being  given  to  underftand.  That 
notwithftanding  his  late  Mandate  lent  to 
you  for  electing  Mr.  Farmer  to  be  Prefident  of 
your  College,  you  have  made  Choice  of  another 
Perfon  i  his  Majefty  commands  me  to  tell  you. 
He  is  much  furprized  at  thefe  Proceedings,  and  ex- 
pects you  fliould  fend  me  an  Account  of  what  paf- 
fed  on  that  Occafion,  and  whether  you  did  receive 
his  Majefty's  faid  Letters  Mandate,  before  you 
chofe  Dr.  Hough.  I  am, 
Gentlemen^ 
Tour  Affeaionate  and  Humble  Servant, 

Sunderland. 

The  Cafe  of  the  Vke-Trcfident  and  Fellows 
of  St.  Mary-Magdalen-0//f^^  iu  Oxon. 
i;/  their  late  Election  of  a  Trefident. 

UPON   Notice   of  the  Death  of  Dr.  Henry 
Clark,  l.itc  Prefident  of  St.  Mary- Magdalen- 
Collccre   in   Oson.    the    V'icc-Prefident    called    a 


recommended  have  been  every  way  qualified  for 
the  Office  by  their  Statutes:  In  which  Cafes  they 
always  have  been,  and  ever  will  be,  ready  to  com- 
ply with  his  Majefty's  Pleafurej  it  not  being  with- 
out unfpeakable  Regret,  that  they  difobcy  the 
leaft  of  his  Commands.  They  know  how  entire- 
ly their  Welfare  depends  upon  the  Countenance 
of  their  Prince ;  nor  doth  any  thing  more  deeply 
affcft  and  grieve  their  Souls,  than  when  they  find 
themfelves  rcduc'd  to  this  unfortunate  Neceility, 
of  either  difobcying  his  Will,  or  violating  their 
Confcienccs  by  notorious  Perjuries. 

A  Copy  of  a  Letter  to  the  'Duke  of  Or- 
mond,  April  the  i%th,  1687. 

May  it  pleafe  your  Grace, 

WE  the  Prefident,  and  Fellows  of  Mag- 
dalen-CoWego.  in  Oxon.  fenfible  of  the  Be- 
nefits and  Honour  we  enjoy  under  your  Grace's 
Patronage,  and  how  much  it  imports  us  to  have 
your  Advice  in  all  the  Difficulties  wherewith 
we  are   prefs'd  ;   having,  as  we  fear ,   difpleafed 

his 
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his  Majcfty  in  our Elc£tion  of  a Picfidenc ;  do  hum- 
bly beg  Leave  to  rcprefent  to  your  Grace,  a  true 
State  of  our  Cafe,  and  hope  you  will  pleafe  to  in- 
form the  King  how  uncapable  we  were  to  perform 
his  Commands. 

His  Majelly  was  pleafed,  on  the  Death  of  Dr. 
Hmry  Clark,  Prefident  o(  St.  Mary- Magdalen-Col- 
lege, to  command  us,  by  his  Letter,  to  eleft  and 
admit  Vix.Jntbony  Farmer  in  that  Office,  a  Perfon 
utterly  uncable  of  it  by  our  Statutes,  as  we  are 
ready  to  make  appear  in  many  Particulars;  and 
fince  we  have  taken  a  pofitive  Oath  of  Obe- 
dience to  them,  and  that  exclufive  to  all  Difpenfa- 
tions  whatfoever;  we  humbly  conceive  we  could 
not  obey  that  Command  in  Favour  oi  Mr .  Farmer , 
unlefs  he  had  brought  thofe  QuaUfications  with 
him,  which  our  Founder  requires  in  the  Perfon  of 
the  Prefident ;  and  being  confined  as  to  the  Time 
of  Eleftion,  we  have  been  forced  to  proceed  to  the 
Choice  of  one,  who  has  approved  his  Loyalty  in 
the  whole  Courfe  of  his  Life,  and  whom  we  think 
fuitably  qualified  fpr  the  Place.  ■■ 

May  it  therefore  pleafe  your  Grace  to  interpofe 
with  his  mofl  Sacred  Majefty  for  us,  that  we  may 
not  lie  under  the  Weight  of  his  Difpleafure,  for 
not  being  inaCapacity  for  obeying  his  Commands. 
We  know  him  to  be  a  Prince  of  eminent  Juftice 
and  Integrity,  and  cannot  think  he  will  value  any 
Inftance  of  Duty  to  himfelf,  which  minifeftly 
breaks  in  upon  the  Obligation  of  our  Confciences. 
And  your  Grace's  extraordinary  unblemifh'd  Loy- 
alty to  the  Crown ;  and  that  Regard  which,  we 
affure  our  felves,  our  moft  honoured  Lord  and  Chan- 
cellor has  to  the  Peace  and  Welfare  of  this  Place, 
jnduceth  us  to  prefume  your  Grace  will  omit  no 
Endeavours  to  fet  before  his  Majefty  the  true  Rea- 
fon  and  Necefilty  of  our  Proceedings.  That  God 
Almighty  protedl  your  Grace,  fliall  be  the  daily 
Prayei-s  of, 

May  it  pleafe  your  Grace,  2cc. 

The  B'ljhop  o/WintonV  Letter  to  the  Lord 
"Trefident  of  the  Council. 

My  Honoured  Lord, 

TH  E  Obligation  I  have  upon  me  as  Vifitor  of 
St.  Mary-Magdalen-Qo^ege  in  Oxon.  occafi- 
ons  this  Addrefs :  For  I  am  inform'd  that  great  En- 
deavours are  ufed  with  his  Majefty  to  recommend 
one  Mr.  Farmer,  who  is  not  at  prefent,  nor  ever 
was  Fellow  of  the  College,  to  be  Prefident  of  it  j 
which  is  directly  contrary  to  the  Statutes  of  the 
Founder  (as  I  am""  confident  fome,  who  promote 
Mr.  Farmer's  Intereft,  cannot  be  ignorant  of) 
And  were  there  not  many  Perfons  now  actually 
Fellows,  and  fcveral  who  have  been  (in  particular 
the  Bifliop  of  Man,  and  Dr.  JeJJop)  very  eminent 
for  Learning  and  Loyalty,  and  every  way  qualified 
according  to  the  Statutes,  I  fhould  not  prefs  your 
Lordl"hip  to  lay  the  Concern  of  the  College  (which 
hath  upon  all  Occafions  exprefs'd  its  Zeal  andFor- 
wardnefs  in  Defence  of  the  Crown,  and,  as  I  par- 
ticularly know,  in  the  great  Affiiirs  of  the  Succef- 
fion)  before  his  Majefty  i  who,  I  hope,  will  leave 
them  to  their  Rules,  as  the  Statutes,  which  have 
hitherto  (excepting  in  the  Times  of  Rebellion) 
been  confcientioufly  obferv'd,  and  which  will  be 
the  higheft  Satisfaction  to  the  truly  Loyal  Univer- 
fity,  and  promote  his  Majefty 's  Service;  which 
has  always  been  the  Endeavour  of, 

2~our  Lordjlnfs  mofi,  Humble  Servant. 


A  Copy  of  the  Citation  to  the  Vice-Trefi- 
dent  and  Fellows,  for  to  appear  at  Whke- 
•    hall,  June  the  6th,  1687. 

By  his  Majefty's  CommifTioners  for  Ecclefiaftical 
Caufes,  and  for  the  Vifitation  of  the  Univerfi- 
ties,  and  of  all  and  every  Cathedral  and  Colle* 
giate  Churches,  Colleges,  t^c. 

Complaint  having  been  made  unto  Us,  that 
theVice-Prefident  and  Fellows  of  St.  Mary- 
Magdakn-CoWcgt  in  Oxon.  have  refufed  to  com- 
ply with  his  Majefty's  Letters  Mandatory,  for 
eledting  and  admitting  Mr.  Anthony  Farmer  Prefi- 
dent of  the  ftme  College,  in  the  room  of  Dr.  Clark 
dcceafed,  and  that,  notwithftanding  his  Majefty's 
Letters,  they  have  elected  Mr.  John  Hough  Prefi- 
dent of  the  faid  College :  You,  and  either  of  you, 
are  hereby  required  to  cite  and  fummon  the  (aid 
Vice-Prefident  and  Fellows,  requiring  them,  or 
filch  of  the  faid  Fellows  as  theylhall  depute  in  their 
Behalf,  to  appear  before  Us  in  the  Council-Chamber 
at  White-hall,  upon  Monday  the  6th  of  the  rexc 
Month  oijune,  at  Four  in  the  Afternoon,  to  an- 
fwer  to  fuch  Matters  as  fhall  be  objected  agiinft 
them,  concerning  the  Premifes ;  and  of  the  due 
Execution  thereof,  you  are  to  certify  Us  then 
and  there. 

Given  under  Our  Seal  the  z%th  of  May,  1687. 

Ito  Thomas  Atterbury, 

AND 

Robert  Eldows; 

Or  to  either  of  them. 

lUie  Jnfwer  of  the  Vice-Preftdent,  and  other  FcUo'ws, 
of  Magdalen- Co//^^f  in  Oxon.  who  were  deputed 
by  the  faid  College,  to  the  ^ieftion  propounded  by 
the  Right  Honourable  and  Right  Reverend  the 
Lords  CommiJJioners  for  Eccleftafiical  Affairs,  viz. 

Why  they  did  not  obey  his  Majefty's  Letter,  re- 
quiring them  to  Eleft  and  Admit  Mr.  Anthony 
Farmer  Prefident  of  the  faid  College  } 

THE  faid  Vice-Prefident,  and  other  deputed 
Fellows,  anfwered  and  faid,  That  the  faid 
College  of  St.  Mary-Magdalen  in  Oxon.  is  a  Body- 
Corporate,  governed  by  local  Statutes,  granted 
and  confirmed  to  them  by  his  Majefty's  Royal  Pre- 
deceflljr,  King  Henry  VL  for  him  and  his  Heirs 
and  Succeftbrs,  under  the  Great  Seal  of  England; 
which  are  alfo  fince  confirmed  by  feveral  other  Pa- 
tents of  others  of  his  Majefty's  Royal  PiedecefTors, 
under  the  Great  Seal  of  England'.  That  by  the 
faid  Statutes  of  the  College  (to  the  Obfervation  of 
which  each  Fellow  is  fworn)  it  is  ordered,  that 
the  Perfon  elected  Prefident  thereof,  fhall  be  a 
Man  of  good  Life  and  Reputation,  of  approved 
Underftanding  and  good  Temper,  difcreet,  provi- 
dent, and  circumfpe<^,  both  in  Spiritual  and  Tem- 
poral Afi^airs.  And  at  the  Time  of  Eledlion  of  a 
Prefident,  the  faid  Fellows  are  bound  by  the  faid 
Statutes  to  take  an  Oath,  that  they  ftiall  nominate 
none  to  that  Office,  but  fuch  as  arc,  or  have  been 
Fellows  of  the  faid  College,  or  of  A'^C'ZC7-Collcge  in 
Oxon.  or  if  tbey  are  not  actually  Fellows  at  that 
Time  of  Election,  that  they  be  fuch  as  have  lefc 
their  Fellowfliips  in  their  relpeftive  Colleges  upon 

credible 
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ed  by  the  Biftiop  of  IVinton.  their  Vifitor,  as  the 
Statutes  of  the  faid  College  direft. 


credible  Accounts.     And  when  two  qualified  Per- 
fons  fhall  be  nominated  at  the  Time  of  Eiedion, 
by  the  greater  Number  of  all  the  Fellows,  to  the 
laid  Office  of  Prefident ,  the  thirteen  Seniors  alfo 
fvvear  that  they  will  ele£t  one  of  them,  whom  in 
their  Confciences  they  thmk  moll;  proper  and  (Liffi- 
cient,   moft  difcreet,   moft  ufeful,   and  beft  quali- 
fied for  the  Place;    without  any  Regard  to  Love, 
Hatred,    Favour  or  Fear.     And  every  Fellow, 
when  he  is  firlt  admitted  into  his  Fellowfliip  m 
the  fiid  College,    fwears  that  he  will  inviolably 
keep  and  obferve  all  the  Statutes  and  Ordinances 
of  the  College,  and  every  thing  therein  contained, 
fo  far  as  does  or  may  concern  him,  according  to 
the  plain,  literal,  and  grammatical  Senfeand  Mean- 
ing thereof,  and,  as  much  as  in  him  lies,  will  caufe 
the  fame  to  be  kept  and  obferved  by  others;   and 
that  he  will  not  procure  any  Difpenfation  contrary 
to  his  aforefaid  Oath,   or  any   Part  thereof,  nor 
contrary  to  the  Statutes  and  Ordinances  to  which 
it  relates,  or  any  of  them  ;  nor  will  he  endeavour 
that  fuch  Difpenfation  {hall  be  procured  by  any 
other,  or  others,  publickly  or  privately,  direftly 
or  indirectly.     And  if  it  fhall  happen  that  any  Dif- 
penfation of  this  fort,  of  whatfoever  Authority  it 
Ihall  be,  whether  in  general  or  particular,  or  un- 
der what  Form  of  Words  foever  it  be  granted, 
that  he  will  neither  make  ufe  of  it,   nor  in  any 
fort  confent  thereunto.     That  upon  Notice  of  the 
Death  of  Dr.  Clark^  late  Prefident  of  the  faid  Col- 
lege, the  Vice-Prefident  called  a  Meeting  of  the 
laid  Fellows,  in  order  to  the  appointing  a  Day 
for  the  Election  of  a  new  Prefident,  and  the  1 3th 
of  y^pril  was  the  Time  prefixed,  with  Power  to 
prorogue  the  fame  as  they  fhould  fee  Caufe,  till 
the  ifth,    beyond  which  Time  they  could  not 
flatutably  defer  their  Eleftion ;  and  in  Purfuance 
thereof  a  Citation  or  Premonition  was  fixed  upon 
the  Chapel-door  of  the  faid  College,   fignifying 
the  fame ;  and  by  which  the  abfent  Fellows  were 
fummoned  to  repair  Home,   as  the  Statute  in  the 
Cafe  requires.     And  the  faid  Vice-Prefident  and 
other  deputed  Fellows  farther  fay ,    that  on  the 
1 1  th  of  April  aforefaid,   they  received  his  Maje- 
fly's  Letters  Mandatory,  to  Ele£t  and  Admit  the 
faid  Mr.  Anthony  Farmer  Prefident  of  the  faid  Col- 
lege :   But  forafmuch  as   the  faid  Vice-Prefident 
and  Fellows  apprehended  the  Right  of  Election 
to  be  in  them,  and  believed  his  Majefty  never  in- 
tended to  difpoflefs  them  of  their  Rights :    And 
forafmuch  as  the  faid  Mr.  Farmer  had  never  been 
Fellow  either  o'iMmdalen  or  Afw-Collcge  mOxon. 
and  had  not  thofe  Qualifications,  which  in  and  by 
the  faid  Statutes  of  the  College  are  required  in  the 
Charafter  of  a  Prefident,  as  they  in  their  Confci- 
ences did,  or  do  verily  believe  ;  and  in  regard  that 
they  could  not  comply  with  his  Majefty's  Letter, 
without  the  Violation  of  their  Oaths,  and  Hazard 
of  their  legal  Incerell:  and  Property,   wherewith 
they  are  by  their  Statutes  poflefled,    and  which 
by  their  Oaths  they  are  bound  to  maintain,  they 
reprefented  the  fame  by  their  humble  Petition  to 
his  Majelly.     And  having  deferred  their  Election 
of  a  Prefident  to  the  lalt  Day  limited  by  their  Sta- 
tutes,  then  they  proceeded  to  Ele£tion,   and  ha- 
ving firll  received  the'Eucharift,  and  taken  the  faid 
Oaths,  as  the  Statutes  enjoyn,   to  choofe  a  Perfon 
fo  qualified  as  before  exprefl*ed,  they  did  eleft  the 
Reverend  Mr.  John  Hougb^  B.D.  and  one  of  the 
Fellows  of  their  College,  a  Perfon  every  way  qua- 
lified to  be  Prefident,  who  has  been  fince  confirm- 


And  that  they  might  not  lie  under  his  Maje- 
fty's Difpleafure  by  their  Proceedings,  they  did, 
on  the  1 8th  of  Jpril^  make  an  humble  Rcprcfen- 
tation  thereof  to  Iris  Majefty,  by  his  Grace  the 
Duke  of  Ormond^  Chancellor  of  the  Univerfity  of 
Oxon.  fetting  forth  their  indifpenfable  Obligations 
to  obferve  their  Founder's  Statutes. 

All  which  Matters  the  Vice-Prefident,  and  other 
deputed  Fellows,  do  humbly  offer  to  your  Lord- 
fhips,  and  pray  to  be  difmifled  with  your  Lord- 
Ihip's  Favour. 

This  Anfwer  was  figned  but  by  five  of  the  de- 
puted Fellows,  Dr.  Fairfax  not  confcnting  to  it, 
who  defired  their  Lordfhips   to  hear  him  apart, 
and  take  his  Reafons,  why  he  could  not  fubfcribe. 
After  the  reading  of  the  Anfwer,  the  Lord  Chan- 
cellor Jeffereys  being  in  Hopes  he  would  fubmit, 
gave  him  Leave  to  fpeak,  faying,   Ay,  this  looks 
like  a  Man  of  Senfe,  and  a  good  SubjeSi',   let's  bear 
'what  he  •will  fay.     But  finding  his  Miftake,   and 
that  Dr.  Fairfax  chiefly  infifted,  "  That  in  Eccle- 
*'  fiaftical  Courts  there  fhould  be  a  Liberty  given 
"  to  the  Party  appeal'd,  that  he  may  know  what 
"  he  is  accufed  of;  that  he  defir'd  that  Libel,  and 
"  did  not  know  what  he  was  called  there  for ;  and 
*'  that  the  Matter  did  not  lie  in  that  Court,  but 
"  in  Wefiminfler-Hall.  "   The  Chancellor  endea- 
voured to  baffle  his  Plea,   by  telling  him.  He  was 
DoSlor  of  Divinity,  but  not  of  Law.     To  this  the 
Do6tor  replied,    i'hat  he  defired  to  know  by  what 
Commifjion  and  Authority  they  fat:    Which  puc 
Jeffereys  into  fuch  an  exceffive  Paffion,  as  made 
him  cry  out.  Pray  what  Commifjion  have  you  to  be 
fo  impudent  in  Court  ?    'this  Man  ought  to  be  kept  in 
a  dark  Room.    Why  do  you  fuffer  him  without  a 
Guardian  ?  IVhy  did  not  you  bring  him  to  me  to  beg 
him?    Pray  let  the  Officers  feize  him. 

"Then  the  Fellows  were  ordered  to  withdraw,  and 
after  an  whole  Hour's  Debate,  the  Fice- Prefi- 
dent was  called  in  alone,  and  ordered  to  attend  the 
Court,  with  the  refl  of  the  deputed  Fellows,  on 
Wednefday  the  z'^d  of  the  fame  Month.  On  the 
appointed  Day  the  Fellows  attended,  and  gave 
in  the  following  Reafons  againfi  Mr.  Farmer. 

WHereas  the  Vice-Prefidenr,  and  other  depu- 
ted Fellows  of  St.  Mary-Magdalen-CoWegt 
in  Oxon.  have,  in  their  Anfwer  to  your  Lordfhips, 
fet  forth,  that  by  the  Statutes  of  the  faid  College 
it  is  ordered.  That  the  Perfon  to  be  elecled  Preli- 
dent  thereof,  fhould  be  a  Man  of  good  Life  and 
Reputation,  and  of  good  Manners  and  Temper; 
and  likewife,  that  Mr.  Anthony  Farmer  hath  not 
thofe  Qualifications,  which  in  and  by  the  faid  Sta- 
tutes are  required  in  the  Charafter  of  a  Prefident, 
as  they  in  their  Confciences  did  and  do  verily  be- 
lieve. They  humbly  crave  Leave  to  reprefent  to 
your  Lordfhips  fome  of  thofe  Reafons  which  in- 
duced them  to  fuch  Belief;   viz. 

That  Mr.  Farmer  did  misbehave  himfelf  in  2^7- 
»/0'-College  in  Cambridge:  That  he  received  Ad- 
monition from  the  Malfer  of  the  College,  in  order 
to  his  Expulfion  ;  which  remains  in  the  Rcgifter 
of  the  faid  College,  under  his  own  Hand. 

That  having  left  Cambridge,  he  taught  School 
nt Chippenham  inlViltfhire,  under  a  Nonconformift 
Minifter,  without  Licence. 

That  in  September,  1683,  the  faid  Mr.  Farmer 
was  cntred  into  St.  Mary-Magdalen-H'^W  in  Oxon. 

where 
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where  fuch  frequent  Complaints  were  brought 
againd  him  to  the  Principal,  for  his  troublcfome 
Humour  and  unquiet  Temper,  that,  to  prefcrvc 
the  Peace  of  the  Society,  he  was  defired  to  leavs 
•  the  faid  Hall. 

That  after  his  leaving  Magdakn-'H.'nW  ^  he  was 
admitted  intoM?^^^/e»-CoIlegej  where  dilcourfing 
about  Religion,  he  declared,  That  there  was  no 
Protelflant  but  would  cut  the  King's  Throat.  Not- 
withlbnding  which,  at  other  Times  he  declared 
to  fome  of  the  Fellows  of  the  faid  College,  That 
whatfoever  he  pretended,  he  was  really  a  Member 
of  the  Church  of  England  ;  and  that  he  made  an 
Intereft  with  fome  Roman  Catholicks,  only  to  get 
iPreferment  by  their  Means,  and  for  that  Realbn 
was  willing  to  be  thought  of  their  Religion. 

That  at  the  very  Time  when  his  Majefty's  Let- 
ter came  to  the  College  in  his  Behalf,  the  faid 
Mr.  Farmer  was  at  Abington  in  very  ill  Compa- 
ny, where  he  continued  drinking  to  Excels  two 
or  three  Days  and  Nights  together  ;  and  amongft 
other  Diforders,  was  one  of  thofe  that  then  in 
the  Night  Time  threw  the  Town-Stocks  into  the 
River  :  And  that  in  general,  the  faid  Mr.  Farmer 
hath  had  the  Unhappinefs  to  lie  under  an  ill  Fame, 
as  to  his  Life  and  Converfation,  as  by  feveral  Let- 
ters and  Certificates,  ready  to  be  produced,  will 
more  largely  appear. 

Copes  of  Letters  and  Certificates  deliver- 
ed to  the  Lords  Commijfioners  for  Eccle- 
Jiajiical  Affairs^  June  27,  1687. 

I.T  Anthony  \Farmer,  Batchelor  of  Arts,  and 
X  Scholar  of  this  College,  do  confefs.  That 
I  have  behaved  my  felf  very  unlike  a  Member  of 
this  College,  and  even  a  Chriftian,  at  the  Dan- 
cing-School :  For  which  I  humbly  ask  Pardon, 
and  do  acknowledge  before  the  Seniority,  that  I 
have  defervedly  received  of  the  Mailer  my  firft 
Admonition  in  order  to  Expulfion. 


Tiiniiy-Col.  Camb. 
June  II.  1678. 


Anthony  Farmer. 


This  is  a  true  Copy  of  Anthony  Farmer's  Admo- 
nition, attefted  by  us  wbofe  Names  are  hereunto 
under-written. 

Humph.  Bahington^ 
John  Hawkins^      C-vi-      ,,     .„    -. 
Benj.  Pulleyn,         (^'''^  ^^S^^-  ^eput. 
John  Laiighton^      j 

IL'-pHESE  are  to  certifie,  that  Mr.  Anthony 
3l  Farmer  was  Ulher  to  Mr.  Benj.  Flower., 
a  Non-conformift  Preacher  in  the  Town  of  Chip- 
penham in  the  County  of  Wilts^  for  the  Space  of 
Half  a  Year  or  upwards,  the  faid  Mr.  Floiver 
keeping  School  without  Licence  from  the  Biihop, 
and  the  faid  Mr.  Farmer  continuing  his  Ufher 
for  the  Time  mentioned, without  anyLicence  alfo. 
Witnefs  our  Hands, 


Will.  Lake, 
mil.  Luude, 
mil.  Gale, 


Vicar. 


Ill-  "XT  R.  Anthony  Farmer  was  entred  of  St. 
-lVI.  Mary  -Magdalen-HiW  in  Oxford,  Sep- 
tember, 1683.  Where,  after  he  had  been  fome 
Time,  frequent  Complaints  were  brought  to  me 
by  fome  of  the  Matters,  that  he  railed  Quarrels 


and  DifFerences  amongft  them  ;  that  he  oftcri 
occafioned  Difturbances,  and  was  of  a  trouble- 
fomc  and  unpeaceable  Humour.  Whereupon, 
that  Love  and  FriendlTiip  might  be  prefervcd  and 
continued  in  the  Society,  as  it  is  ufcd  to  be,  I 
advifed  the  faid  Mr.  Farmer  to  make  Trial  if  he 
could  hve  more  cafily  and  quietly  in  fome  other 
Houfe.  Accordingly  he  did  voluntarily  leave  the 
Hall,  July  the  13th,  i<58f,  and  got  himlllf  ad- 
mitted into  Magdalen-CoWcge. 

William  Levet,  Principal. 

IV"."!"  Do  certifie.  That  Mr.  William  Bambrigg, 
X  Gentleman  Commoner  oi  Magdalen -HM, 
Oxon.  did  fay,  that  Mr.  Anthony  Farmer,  Mafter 
of  Arts,  did  entice  him  from  his  Studies  in  the 
Univerfity  to  go  to  London,  where  he  the  faid 
Mr.  Farmer  did  attempt  to  draw  the  faid  Mr. 
Bambrigg  into  feveral  Dcbaucheries,both  at  Taverns 
and  Bawdy-houfes.     Witnefs  my  Hand, 

John  Ryland,  Mailer  of  Arts  of  Magd.  Hall. 

V.T  Do  certifie.  That  Mr.  TVilliam  Bambrigg, 
X.  Gentleman  Commoner  of  Magdalen -W^W, 
did  fiy,  That  Mr.  Anthony  Farmer,  Mailer  of 
Arts  of  the  faid  Hall,  did  receive  Money  of  him 
and  other  Gentlemen,  publickly  to  expofe  unto 
him  a  naked  Woman  i  which  he  accordingly  did. 
Witnefs  my  Hand, 

Richard  Clerk,  Mailer  of  Arts  of  Magd.  Hall. 

June  p,  1 687. 
VLT  Am  very  willing   to  jullifie  any   thing  I 
X  have  formerly  faid,   relating  to  fo  fenous 
a  Matter  as  this  is  you  enquire  after. 

Mr.  Farmer,  one  Night  in  the  Cloiller,  asked 
me  why  I  did  not  get  a  Commiffion  ;  I  told  him 
truly,  I  had  not  Friends  to  do  it  for  me.  He  then 
asked  me,  what  I  would  do  for  one  "i  I  told  him, 
I  would  fight  for  my  King,  and  whatfoever  he 
Ihould  command  me.  He  then  asked  me,  if  I 
would  fight  for  the  King's  Religion  ?  I  told  him, 
there  would  be  no  Occafion  for  that,  nor  would 
it  ever  be  required  of  me.  He  asked  me  of  what 
Religion  I  was :  I  told  him  a  Protellanr.  And 
then  he  faid,  there  was  no  Protellant  but  would 
cut  the  King's  Throat  j  and  that  he  fhould  lofe 
three  thoufand  Pounds  for  being  of  that  Religion 
he  intended  to  be  of;  which  he  faid  was  a  Papill. 
This,  to  the  bell  of  my  Remembrance,  is  the  full 
of  what  he  faid.  If  I  have  omitted  any  thing,  ic 
is  my  Care  not  to  write  more  than  I  would  ho- 
nellly  and  jullly  fwear  to.  I  am, 
SLR, 
Your  moft  obliged,  and  moft  humble  Servani, 
John  Brabourn. 

Vn.  T  N  or  about  January  lall,  1 687,  Mr.  Anthony 
X  Farmer  declared  before  us.  That  the  Re- 
port of  his  being  a  Papill  was  falfe  ;  but  that  he 
was  willing  to  be  thought  fo,  becaufe  it  might  do 
him  a  Kindnefs :  That  the  Reafon  of  his  Acquain- 
tance with  Mr.  Brent  and  Mr.  IValker,  was  to 
get  Preferment  by  their  Interell :  That  he  had  not 
forfaken  theProtellant  Religion  j  adding,  we  fhould 
call  him  a  Rogue,  if  ever  he  did :  That  he  would  not 
malie  any  publick  Declaration  of  this,but  would  de- 
clare it  amongft  Friends,  when  and  where  he  pleafed. 
Henry  DobsoNj 

J.\.  F  A  YRER, 

Tho.  Goodwin. 
VIII.- 
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VIII. T  ^°  hereby  ceitifie,  That  Robert  Gar- 
X.  dincr^  Porter  of  St.  Afary- Migdalcn-Co\- 
lege,  did  tell  me,  that  Mr.  Farmer  did  very  often 
come  into  the  College  late  at  Night,  fo  mLich  in 
Drink,  that  he  could  fcarce  go  or  fpeak.  Wit- 
nefs  my  Hand,  this  pth  Day  oi' June,  1687. 

George  Fulham. 

IX. T  T  Pon  Monday^  Jpril  the  third,  Mr.  Farmer 
V^  came  to  the  Lobfler  in  Jbington  with 
Mr.  Ckrk^  Mr.  Gra-vencr,  and  Mr.  Jennyfar^ 
about  eight  in  the  Morning,  and  ftaid  iome 
time   in   the  Houfe,   and   went   from  thence   to 


the  Tavern  ;  returned  again  about  eleven  at 
Night,  and  Hrt  up  till  one  in  the  Morning  : 
The  next  Day  they  went  to  the  BuJJ}  Tavern  and 
fent  for  a  Quarter  of  Lamb  for  their  Supper,  and 
there  Mr.  Farmer^  Mr.  Clerk^  Mr.  Gravcner^  and 
two  Troopers  and  others,  continued  till  paft 
eleven  at  Night,  and  fo  returned  to  the  aforefaid 
Place,  and  fat  up  till  paft  three  in  the  Morning. 
This  I  do  aflert,  was  the  Company  that  the  faid 
Mr.  Anthony  Farmer  kept,  and  thefe  were  the 
unfeafonable  Hours.  In  witnefs  whereof,  I  am 
ready  to  fwear,  whenever  a  SubpTna  fliall  be  fent  to 

me. 

George  Mortimer. 

X."\  TRS.  Mortimer  is  ready  to  aflert.  That 
J\X  when  Mr.  Anthony  Farmer  returned  to 
the  Lobfter  about  eleven  at  Night,  he  c.ime  much 
concerned  in  Drink,  and  was  for  kifling  the  faid 
Mrs.  Mortimer  ^vi\i\c\\^t  being  a  Stranger,  flie  per- 
mitted him  to  do  ;  but  in  doing  of  it,  he  the 
faid  Mr.  Anthony  Farmer  put  his  Tongue  in  her 
Mouth,  which  was  fuch  a  Rudenefs,  that  Ihe  im- 
mediately went  out  of  his  Company  and  would 
not  come  nigh  him  any  more. 

Martha  Mortimer. 

XI.  T>  Eing  in  Company  with  William  Hopkins 
Xj  of  Abington^  the  lith  of  June  laft  1687, 
I  heard  him  declare,  That  himfelf,  with  one  Mr. 
Farmer  of  the  Univcrfity  of  Oxon.  and  fome 
others,  did  in  a  Frolick,  at  an  unieafonable  Time 
of  Night,  take  away  the  Town  Stocks  from  the 
Place  where  they  conftantly  ftood,  and  carried 
them  in  a  Cart  a  confiderable  Way,  and  threw 
them  into  a  Pool  commonly  called  Mad  HaWs 
Pool.  Witnefs  my  Hand,  the  Day  and  Year 
above  written. 

Charles  Peacock. 


Some   Claufes  of  particular   Statutes  to 
which  the  Cafe  relates. 

IN  their  Statutes  concerning  their  Eleftion  of 
a  Preiident,  his  Character  is  thus  defcribed  > 
That  he  mult  be  a  Man  of  good  Reputation,  and 
good  Life,  and  circumfpeft  both  in  fpiritual  and 
temporal  Affairs. 

In  the  fame  Statutes  the  Oath  which  every  Fel- 
low is  obliged  to  take,  before  he  can  give  his  Vote 
in  the  Nomination  of  a  Prefident,  is  this  ;  viz. 

That  he  will  name  one  or  two  of  St.  Mary- 
Magdalen -CoWcgc.^  or  of  tliofe  who  have  been 
Fellows  there,  or  have  left  their  Places  upon  a 
legal  and  credible  Account  :  Or  that  he  will 
name  one  or  two  of  the  Fellows  of  St.  Mary- 
IViticheJIcr-QoWege,  commonly  called  iVfTu-Collegc 


in  Oxon.  or  of  thofe  who  have  been  formerly 
Fellov%'S  there,  and  have  left  their  Places  upon  a 
credible  Account.  After  this,  the  thirteen  Se- 
nior Fellows  fwear.  That  out  of  the  two  thus 
nominated,  they  will,  with  all  Speed,  elcd  ont 
to  exercife  the  Office  of  a  Prefidentj  whom  ia 
their  Confciences  they  think  moft  proper  and 
fufficient,  moft  difcrect,  moft  ufcful,  and  beft 
qualified  for  it,  either  without  any  regard  to 
Love,  Hatred,  Favour,  Fear,  (j'c.  as  in  the 
fore-mentioned  Statute  is  more  largely  expref- 
fed. 

Tart  of  the  Oath  which  every  Fello'-J/ 
takes  when  admitted. 


licm.'X  Do  fwear,  that   I  will  not  procure  any 
X     Difpenfation    contrary   to  my  aforefiid 
Oath,   or   to   any  Part   thereof,  nor  contrary  to 
the  Statutes  and  Ordinances   to  which  they  re- 
late, or  any  one  of  them  j  nor  will  I  endeavour 
that    fuch    Difpenfations    be    procured    by    any 
other  or  others,  publickly  or  privately,   direftly 
or  indiredlly  :    And  if  it  fhall  happen    that  any 
Difpenfation  of  this  Sort  fhall  be   procured,  or 
freely   granted   or   obtained,   of  what  Authority 
foever  it  be,    whether  in  general   or   particular, 
under  what  Form  of  Words  foever  it  be  granted, 
I  will  neither  make  ufe  of  it,    nor  in  any  Sore 
confent  thereto. 

So  help  me  GO0. 

A  Copy  of  'Dr.  Hough's  'Deprivation.,  by 
his  Majejiy's  Commijfioners  for  Ec cleft" 
aflical  Affairs,  SCc. 

Hereas  it  appears  to  us,  that  Mr.  John 
Hough.,  B.  D.  hath  been  unduly  elected 
Prefident  of  Saint  Mary- Magdalen -Qo'Atgz.,  in 
the  Univerfity  of  Oxon.  we  have  thought  fit, 
upon  mature  Confideration  thereof,  that  the 
faid  Eleftion  be  declared  void,  and  the  faid  Mr. 
John  Hough  be  amoved  from  the  faid  Prefident- 
fhip  j  and  accordingly  we  do  hereby  declare  and 
decree,  that  the  faid  Election  is  void  j  and  do 
amove  the  faid  Mr.  John  Hough  from  the  Place  of 
Prefident  of  the  faid  College. 
Given  under  Our  Seal  this  tzd  Day  o/June,  1687. 


A   Copy    of  Dr.    Aldworth'j-  and   Dr. 
Fairfax's  Sufpenfion. 

W  Hereas  Charles  Aldivorth.,  Doftor  of  Laws, 
Vice-Prefident  of  St.  Mary- Magdakn-Co\- 
lege,  Oxon.  and  the  Deputies,  Fellows  of  the  fame 
Houfe,  have  been  conven'd  before  us,  for  their 
Contempt  in  not  obliging  his  Majefty's  Letters 
Mandatory,  for  Elefting  and  Admitting  Mx.  An- 
thony Farmer  Prefident  of  the  faid  College  5  and 
the  faid  Dr.  Aldtmrth  and  Deputies  having  been 
heard  thereupon.  We  have  thought  fit  to  declare, 
pronounce  and  decree.  That  the  laid  Dr.  Aldivorth 
ihall  for  the  faid  Contempt  be  fufpended  from  be- 
ing Vicc-Prefident  of  the  faid  College  :  And  that 
Flenry  Fairfax.,  Doctor  of  Divinity,  one  of  the  Fel- 
lows of  the  faid  College,  fiiall  for  the  faid  Con- 
tempt be  iulpended  from  his  Fellowfhip  j  and  ac- 
cordingly We  do  hereby  Sufpend  Dr.  Charles 
Aldivorth  from  being  Vice-Prefident  of  the  faid  Col- 
lege, and  the  f;id  Dr.  Henry  Fairfax  from  his  Fel- 
lowlhip  in  the  faid  College. 
Given  under  our  Seal  the  zid  Day  0/ June,  1687. 

A  Copy 
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J  Co/ji  of  the  Kings  Inhibition  to  Mag- 
^Azn-College. 

James  R- 

TRurty  and  Well-beloved,  We  Greet  you  well : 
Whereas  We  are  informed,  That  a  Sen- 
tence or  Decree  lately  made  by  Our  Commiflion- 
ers  for  Ecclefiaftical  Affairs,  touching  an  Ele£ti- 
on  in  that  our  College,  hath  not  been  obeyed,  Our 
Will  and  Pleafure  is,  no  Election  or  Admiflion  be 
made  of  any  Perfon  or  Perfons  whacfoever,  into 
any  Fellowfhip,  Demyfhip,  or  other  Place  or  Of- 
fice in  Our  faid  College,  till  We  fhall  fignify 
Our  further  Pleafure,  any  Statute,  Cuftom,  or 
Conftitution  to  the  contrary  notwithftanding. 
And  fo,  expelling  Obedience  herein.  We  bid  you 
farewel. 

Given  at  Our  Court  at  Windfor,    the  Eighteenth 
of  July,  1 687,  in  the  fhird  Tear  of  Our  Reign. 
By  his  Majefifs  Command. 

Sunderland. 

A  Copy  of  his  Majejly's  Mandate  for  the 
Bijhop  of  Oxon.  to  be  Trefident. 

James  R. 

TRUSTY  and  Well-beloved,  We  Greet  you 
well.  Whereas  the  Place  of  Prefident  of 
Our  College  of  ^x..  Mary-Magdalen.^  is  now  void,' 
Our  Will  and  Pleafure  is,  and  We  do  hereby  au- 
thorize and  require  you  forthwith,  upon  Receipt 
hereof,  to  admit  the  Right  Reverend  Father  in 
God,  Samuel  Lord  Bilhop  of  Oxon.  into  the  faid 
Place  of  Prefident,  to  hold  and  enjoy  the  fame, 
with  all  the  Rights,  Privileges  and  Profits,  Emo- 
luments and  Advantages  thereunto  belonging, 
any  Statute  or  Statutes,  Cuftom  or  Conftitution 
to  the  contrary,  in  any  wife,  notwithftanding, 
wherewith  We  are  gracioufly  pleafed,  and  do 
accordingly  hereby  difpenfe  in  his  Behalf :  And 
fo  expefting  your  ready  Obedience  herein,  We 
bid  you  Farewel. 

Given  at  Our  Court  i3/ Windfor,    Auguft  14?^, 
1587,  in  the  'Third  Tear  of  Our  Reign. 
By  his  Majefty's  Command, 

Sunderland. 


A  Copy  of  the  Zur^  Sunderland'j-  Letter  to 
the  Senior  Fellow,  1)r.  Pudfey,  of  St. 
Mary-Magdalen-Gj/Z^-^^"  in  the  Univerjity 
of  Oxon.  or  in  his  Abfence.y  to  the  Senior 
Fellow  refiding  there. 

TH  E  King  having  been  pleafed  by  his  Letters 
Mandatory,  to  require  the  Fellows  of  St. 
Mary-Magdalen-Qc^e^t.^  to  admit  the  Lord  Bi- 
lhop of  Oxon.  Prefident  of  that  College ;  hisMa- 
jefty  commands  me  to  let  you  know.  That  im- 
mediately upon  the  Receipt  hereof,  he  would  have 
you  aflemble  the  Fellows,  and  communicate  to 
them  his  Majefty's  faid  Letters:  And  I  am  fur- 
ther commanded  to  tell  you.  That  his  Majefty  ex- 
pefts  a  ready  Obedience  to  be  paid  to  his  Pleafure 
herein.  I  defirc  you  would  fend  me  an  Account 
of  your  Proceedings,  as  foon  as  you  can,  that  I 
may  acquaint  his  Majefty  therewith.     lam, 

Tours.) 

Sukderland. 
Vol.  IV. 


A  Copy  of  the  Bijhop  of  Oxon'j-  Letter  to 
the  Senior  Fellow  of  St.  Mary-Magdalen- 
College  in  Oxon.  or,  in  his  Abfence.,  to 
the  Senior  Fellow  refiding  there. 

S  I  R, 

YOU  will  receive  herewith  hisMajcfty's  Man- 
date to  admit  me  Prefident  of  your  Collesre 
of  St.  Mary-Magdalen  in  Oxon.  together  with  a 
Letter  of  my  Lord  Sunderland's.^  purfuant  to  his 
Majefty's  Commands.  I  am  indifpofcd,  as  I  have 
been  for  fomeTimc,  and  not  in  a  Condition  as  yet 
to  travel  >  and  therefore  my  Requeft  to  you  is, 
That  upon  Receipt  of  the  King's  Pleafure,  you 
would  do  me  the  Favour  to  admit  me  by  P  oxy 
(i.e.)  either  the  next  Senior  Fellow  under  your 
felf,  Refident,  or  either  of  my  Chaplains,  Mr.  IVil- 
Ham  IVickens  or  Mr.  Thomas  Collins^  whom  I  de- 
pute in  my  Head,  which  is  as  valid  in  Lav, 
as  if  I  were  prcfent  my  felfj  and  is  the  moft 
ufual  and  cuftomary  Pra6lice.  And  by  fo  doing, 
you  will  oblige. 

Tour  very  loving  Friend,  and  Brother..^ 

Samuel  Oxon. 

OXON,  September  ^th,  1687. 
The  Lord  Sunderland  fent  an  Order  to  the  Fel- 
lows of  St.  Mary-Magdalen-CoWcgt.,   to  attend 
the  King  at  Chriji-Church.^  at  Three  in  the  Af- 
ternoon.   They  attended  accordingly. 

^^>^i.-   "W  THAT'S  your  Name?  Are  you  Dr. 
W     Piidfey? 

Dr.  Pudf.  Yes,  may  it  pleafe  your  Majefty. 

King.  Did  you  receive  my  Letter  ? 

Dr.  Pudf.  Yes,  Sir,  we  did. 

King.  Then  you  have  not  dealt  with  me  like 
Gentlemen  ;  you  have  done  very  uncivilly  by  me, 
and  undutifully. 

Here  they  all  kneeled.,  and  Z)r.  Pudfey  offered  a 
Petition,  ivhich  his  Majefty  refufed  to  receive ', 
and  faid. 

King.  Ye  have  been  a  ftubborn  turbulent  College  j 
I  have  known  you  to  be  fo  thefe  fix  and  twenty 
Years.  You  have  affronted  me  in  this.  Is  this 
your  Church  of  England  Loyalty?  One  would 
wonder  to  find  fo  many  Church  of  England 
Men  in  fuch  a  Bufinefs  !  Go  Home,  and  fhew 
your  felves  good  Members  of  the  Church  of  Eng- 
land. Get  you  gone;  know  I  am  your  King,  I 
will  be  obey'd,  and  I  command  you  to  be  gone. 
Go  and  admit  theBiiliop  of  Oxon.  Head,  Principal, 

what  d'ye  call  it,  of  the  College [Onc-ivho 

flood  by,  faid  Prefident]  I  mean  Prefident  of  the 
College.  Let  them  that  refute  it  look  to  it;  they 
fhall  feel  the  Weight  of  their  Sovereign's  Dil- 
pleafure. 

The  Fellows  going  out  of  the  Lodgings,  luere  called 
back. 

King.  I  hear  you  have  admitted  a  Fellow  of  the 
College,  fince  you  received  my  Inhibition.  Is 
this  true  ?  Have  you  not  admitted  Mr.  Holden 
Fellow  ? 

Dr.  Pudf.  I  think  he  was  admitted  Fellow.  But 
we  conceive- 

"  Mr.  Cra.  May  it  pleafe  your  Majefty,  there  was 
no  new  Election,  or  Admiftion,  fince  your  Ma- 
jefty's Inhibition,  but  only  the  Confummation  of 
a  former  Eleftion.  They  always  eleft  to  one 
Year's  Probation,  then  the  Perfon  elctled  is  re- 
ceived or  rejeded  for  ever. 

M  m  K:nf, 
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King.  The  Confummationof  a  former  Eledtion ! 
'twas  downright  Difobedience  i  and  'tis  a  frefli 
Aggravation.  Get  you  gone  Home,  I  fay  again; 
go,  get  you  gone,  and  immediately  repair  to 
your  Chapel,  and  eledt  the  BiHiop  of  Oxon.  or 
elfe  you  muft  expe£t  to  feel  the  Weight  of  my 

Hand 

The  Fello'ws  offered  again  their  Petition  on  their 

Knees. 
King.  Get  you  gone,  I  will  receive  nothing  from 
you  till  you  have  obey'd  me,   and  admitted  the 
Bifhop  of  Oxon. 

Upon  lohich  they  went  im/nediately  to  their  Cha- 
pel^ Dr.  Pudl'ey  propofing.  Whether  they 
would  obey  the  King.,  and  eleSl  the  Bijloop  of 
Oxon?  They  anp-jjered  in  their  Turns,  They 
were  as  ready  to  obey  his  Majefly  in  all 
Things  that  lay  in  their  Power,  as  any  of 
the  reft  of  his  Subjefts.  But  the  elefting 
the  Biiliop  of  Oxon.  being  direftly  contrary 
to  their  Statutes,  and  thepofitive  Oaths  they 
had  taken,  they  could  not  apprehend  it  in 
their  Power  to  obey  him  in  this  Matter. 

^  Copj  of  the  Tet'ition  offered  at  Oxford, 
Se^ember  ^th,  1687. 

To  the  King's  mofl  Excellent  Majejly,  6cc. 
Humbly  (Jjeweth.^ 

THAT  upon  the  z/th  of  Augufl  we  received 
your  Majefty's  Letters  Mandatory,  dated 
Augufl  14th,  requiring  us  to  admit  the  Right  Re- 
verend Father  in  God  Samuel  Lord  Bifliop  of 
Oxon.  to  be  our  Prefidentj  and  difpenfing  with 
all  Statutes  and  Conftitutions  to  the  contrary.  It 
is  an  unexpreffible  Affliftion  to  us,  to  find  our  felves 
reduced  to  fuch  an  Extremity,  that  either  we  muft 
difobey  your  Majefty's  Royal  Command,  contrary 
to  our  own  Inclinations,  and  that  conftant  Courfe 
of  Loyalty  which  we  have  ftiew'd  in  all  Inftances 
hitherto  upon  all  Occafions  whatfoever,  or  elfe 
break  our  Founder's  Statutes,  and  deliberately  per- 
jure our  felves. 

For  our  Founder  hath  obliged  us  under  Oath, 
when  we  came  in  Fellows,  inviolably  to  obfervehis 
Statutes,  and  one  Claufe  therein  enjoins  us  never 
to  admit  or  make  ufe  of  a  Difpenfation  granted  by 
any  Authority  whatfoever,  whereby  we  may  be 
abfolved  from  the  fame.  In  this  Statute  for  the 
Eleftion  of  a  Prefident,  he  commands  us  upon 
Oath  to  eleft  fuch  a  Perfon  into  the  Place  of  Pre- 
fident within  fifteen  Days  after  the  Vacancy,  who 
either  is,  or  has  been  Fellow  of  our  own,  or  Neiu- 
College :  Which  we  reprefented  to  your  Majefty 
in  our  humble  Petition,  figned  Jpril  pth,  wherein 
we  offered  our  felves  ready  to  ele6t  any  Perfon  ca- 
pable of  the  fame,  who  your  Majefty  fhould  be 
pleafed  to  recommend ;  and  having  waited  the  ut- 
moft  Time  limited  by  our  Statutes,  and  receiv'dno 
Anfwer  to  that  EfFcft,  we  did  then,  according  to 
the  Exigence  of  our  Statutes  (having  firft  taken 
the  Holy  Eucharift.,  and  our  feveral  Oaths  to  that 
Purpofe)  nominate  and  eled  fuch  a  Perfon  as  we 
in  our  Confciences  did  believe  to  be  every  way 
qualified  for  the  Place.  By  which  Aft  of  ours 
wc  have  conveyed  all  that  Right  to  him  which 
our  Founder  hath  entrufled  us  with,  and  it  docs 
not  lie  in  our  Power  to  admit  any  other.  Our 
Founder  m  another  Statute  obligeth  us,  under  the 
Pain  of  Perjury,  a  dreadful  Anathema,  and  eternal 
Damnation,  not  to  fufFer  any  of  his  Statutes  to  be 


altered,  infringed,  or  difpenfed  with,  and  com- 
mands us  under  the  fame  facred  Obligations,  nor 
to  execute  any  Orders  or  Decree  whatfoever,  con- 
trary or  repugnant  to  the  faid  Statutes;  by  which 
faid  Statutes  and  Oaths,  we  are  utterly  incapacitated 
to  admit  the  faid  Reverend  Father  in  God  to  be 
our  Prefident. 

May  it  pleafe  your  facred  Majefty,  to  give  us 
Leave  to  lay  this  our  Cafe,  and  our  felves,  with 
all  Submiftion,  at  your  Royal  Feet,  moft  earneftly 
befeeching  your  facred  Majefty,  to  extend  to  us 
your  humble  Petitioners,  that  Grace  and  Tender- 
nefs  which  your  Majefty  hath  vouchfafcd  to  all 
your  other  Subjefts,  and  not  to  believe  us  guilty  of 
any  Obftinacyor  Undutifulnefs,  Crimes  which  our 
Souls  abhor ;  but  to  receive  us  into  your  Majefty's 
Grace  and  Favour,  the  greatefl  Temporal  BlefTing 
which  our  Hearts  can  wifh. 

Jnd  your  humble  Petioners  floall  alivays  ( as  in. 
Duty  bound)  pray  to  Almighty  God,  to  bkj's 
your  Majefly  with  a  bug  and  happy  Rdm 
over  us,  and  afterwards  to  receive  you  to  an 
immortal  Crown  of  Glory. 

A  Copy  of  the  Addrefs  which  the  Fellirws 

of  St.  Mary-Magdalen-G?//^^^  gave  to  the 

Lord  Trefident  of  the  Conned,  Sept.  6, 

1687 ;  and  which  was  delivered  his  Ma- 

jejiy  at  Bath. 

WE  your  Majefty's  moft  humble,  and  moft 
dutiful  Subjefts,  the  Fellows  of  St.  Mary- 
Magdalen-Colkge  in  Oxon.  being  deeply  affiiftcd 
with  the  late  Senfe  of  your  Majefty's  heavy  Dif- 
pleafure,  grounded,  as  we  in  all  Reafon  humbly 
prefume,  upon  a  moft  unkind  Mifreprefentation  ot 
our  Adions,  in  relation  to  an  Eleftion  of  a  Prefi- 
dent into  your  Majefty's  faid  College;  do  humbly 
beg  Leave  to  proftrate  our  felves  at  your  Royal 
Feet,  offering  all  real  Tertimonies  of  Duty  and 
Loyalty.  And  as  we  have  never  fail'd  to  evidence 
both  our  Principles  andPradbices  to  be  truly  loyal 
in  Obedience  to  the  Commands  of  your  Royal  Bro- 
ther, and  your  facred  Self,  in  Matters  of  the  like 
Nature;  fo  whatfoever  way  your  Majefty  fhall  be 
pleafed  to  try  our  Readinefs  to  obey  your  Royal 
Pleafure  in  any  Inftance  that  does  not  interfeie  with 
and  violate  our  Confciences,  which  your  Majefty 
IS  ftudious  to  preferve,  we  fliall  moft  gladly  and 
efteftually  comply  therewith.  A  ftubborn  and  a 
groundlelsRefiflance  of  your  Royal  Will  and  Plea- 
lure,  in  the  prefeur,  and  all  other  Cafes,  being  that 
which  our  Souls  eternally  abhor,  as  becomes 

Tour  Majefty- s  mofi  Loyal  and  mofl  Obedient 
Subjects,  &c. 

A  Copy  of  a  Letter  dire  died  to  Tir.  Bayly, 
Fellow  of  Magdalen  -  College,  Oxon! 
ftippofed  to  be  writ  by  Mr.  William  Penn. 

SIR, 

UPON  an  Inquiry  made  of  your  prefentFel- 
lows  of  Magdalen-QoWtgt,  I  am  informed 
that  you  are  a  Perfon  eminent  in  that  learned  Body, 
for  your  Temper,  Prudence  and  good  Conduft  in 
Affairs;  and  therefore  very  fit  to  beaddreffed  to  by 
me,  who  do  not  fend  you  this  to  trapan  you  and 
your  Brethren,  but  out  of  a  paflionatc  Concern  for 
your  Intereff,  to  perfwade  you  either  to  a  Com- 
pliance with  his  Majefty's  Letters  Mandatory,  or 
to  think  among  your  felves  of  fome  Expedient  to 
prevcntthe  Ruin  of  your  College,  and  your  felves: 

And 
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And  to  ofier  it  to  his  Majefty's  Royal  Confideia- 
■  tion,  that  the  Order  for  the  ^uo  Warranto  againit 
the  College  may  be  rccall'd,  before  it  be  too  latc> 
for  you  cannot  be  fenfible  how  highly  his  Majclly 
is  incens'd  againll  you,  neither  can  you  give  one 
Inflance  whether  ever  that  Sort  of  Proceeding  was 
judged  againft  the  Crown.  YourCaufe  moll  think 
it  very  hard ;  but  you  are  not  in  Prudence  to  rely 
on  the  Goodnefs  of  your  Caufe ;  but  to  do  what 
the  prefent  Inftant  of  Affairs  will  permit,  and  in 
Patience  to  expect  a  Seafon  that  will  be  more  au- 
fpicious  to  Perfons  of  your  Charafter.  Every  Me- 
chanick  knows  the  Temper  of  his  prefent  Majefty, 
who  never  will  receive  a  Baffle  in  any  thing  that 
he  heartily  efpoufeth ;  and  that  he  doth  this,  your- 
ielves  have  had  too  late  and  manifeft  an  Inflance, 
to  doubt  of  his  Zeal  in  the  Affair. 

Where  there  are  fo  many  Statutes  to  be  ob- 
ferved,  'tis  impoffible  but  fome  muft  be  broken  at 
one  time  or  another  j  and  I  am  informed  by  the 
Learned  of  the  Law,  that  a  Failure  in  any  one 
Point,  forfeits  your  Grant,  and  lays  your  College 
open  to  the  Royal  Difpofal. 

I  could  give  many  other  prudent  Arguments 
that  might  poflibly  incline  you  to  a  fpeedy  En- 
deavour of  putting  an  end  to  your  Troubles,  al- 
moft  at  any  ratej  but  I  fhall  fuggeft  this  one  thing 
to  you,  that  your  fatal  Overthrow  would  be  a  fair 
Beginning  of  fo  much  aimed  at  Reformation,  firft 
of  the  Univerfity,  then  of  the  Church,  and  admi- 
nifler  fuch  an  Opportunity  to  the  Enemy,  aS  may 
not  perhaps  occur  in  his  Majclly's  Reign. 

Tour  affe5lionate  Servant,  6cc. 

The  Anjwer  to  the  afore-mentioned  written 
Letter^  dated  OdohcT  ^ ,  1687. 

THE  enclofed  Paper  is  a  Copy  of  a  Letter, 
which  by  the  charitable  Purpofe  of  it,  feems 
to  be  writ  by  you,  who  have  been  already  fo  kind 
as  to  appear  on  our  Behalf,  and  are  reported  by 
all  that  know  you  to  employ  much  of  your  Time 
in  doing  good  to  Mankind,  and  ufing  your  Credit 
with  his  Majefty,  to  undeceive  him  in  any  wrong 
Impreflions  given  him  of  his  confcientious  Subjefts, 
and  where  his  Jullice  and  Goodnefs  have  been 
thereby  abufed,  to  reconcile  the  Perfons  injured  to 
his  Majeily's  Favour,  and  fecure  them  by  it  from 
Oppreflion  and  Prejudice.  In  this  Confidence,  I 
preiume  to  make  this  Application  to  you,  defiring 
your  Excufe  for  not  fubfcribing  it :  For  if  you 
did  write  the  Letter,  you  know  to  whom  it  was 
direfted ;  and  if  you  did  not,  I  hope  your  Charity 
will  induce  you  to  make  fuch  ufe  of  your  Light 
you  have  by  it,  into  the  Affairs  of  our  College,  as 
to  mediate  for  us  with  his  Majefty,  to  be  reltored 
to  his  good  Opinion,  as  the  only  thing  which  is 
defircd  by  us,  who  are  zealous,  above  all  earthly 
Things,  for  his  Felicity  and  Glory. 

We  are  not  confcious  of  ever  giving  his  Majefty 
any  juft  Offence,  as  it  will  appear  with  you,  when 
you  ihall  have  perufed  the  enclofed  Papers  j  and 
have  therefore  no  reafon  to  fear  the  iffuing  out  of 
a  ^io  fVarranto  againll  us.  And  though  you  are 
pleafed  to  apprehend  it,  no  Inftance  can  be  given 
of  a  Judgment  againft  the  Crown,  upon  the  Pro- 
eels  of  that  Writ :  The  Learned  in  the  Law  tell 
me,  there  is  nothing  more  common,  and  whereof 
many  Cafes  are  reported  by  Kellaiuay,  from  Page 
118,  to  Page  15-2,,  of  his  Book  of  Reports:  And 
■I  think  I  have  heard  of  a  Cafe  in  Coke^  ninth  Re- 
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port  of  the  Abbefs  o'^  Praia  Marcella,v^\\\c\icv\ncc% 
the  famcj  wherein  alfo  there  is  a  Recital  of  Judg- 
ment given  againft  Roger  Mortimer  for  the  King, 
upon  a  ^10  Warranto  in  Court  of  F.yre^  revers'd 
for  Error  in  the  King'i-Bench.  We  hope,  though 
we  have  many  Statutes,  it  will  be  found  that  wc 
have  not  wilfully  tranfgrels'd  any  of  them;  for  all 
our  prefent  Troubles  are  derived  to  us  fiom  oui' 
Adherence  to  them,  and  our  Fear  to  offend  God, 
and  blemifh  our  Confciences,  by  departing  from 
them. 

His  Majefty  is  intentionally  righteous  and  juft 
in  all  his  Proceedings  J  he  will  never  knowingly  in- 
vade any  Man's  Property,  as  he  was  folemnly 
pleafed  to  declare  in  his  excellent  Speech  made  in 
Council,  on  the  6th  of  February,  1684,  at  his  Ac- 
ccffion  to  the  Government ;  which  is  again  re- 
peated in  his  gracious  Declaration  for  Liberty  of 
Confciencc,  of  the  4th  of  y^pril  laft  paft.  It  is 
upon  his  facred,  inviolable,  and  Royal  Word  and 
Promife,  we  muft  depend;  not  doubting  but  when 
his  Majefty  fhall  be  rightly  inform'd  of  our  Cafe, 
in  reference  to  both  his  Mandatory  Letters  to  our 
College,  his  Anger  towards  us  will  be  totally  ex- 
tinguifhed.  OurCompliance  to  the firft  (which  was 
Mr.  Farmer's  Eleftion)  would  have  involved  us  in  the 
Guilt  of  manifeil  Perjury,  and  the  wilful  Violation 
of  our  Statutes:  And  vve  are  confident  his  Majefty 
would  never  have  gianted  the  fecond  on  the  Be- 
half of  my  Lord  Bilhop  oiOson.  if  he  had  known 
we  were  then  pollefs'd  of  a  Prefident  duly  elefted 
according  to  our  Statutes,  and  confirmed  by  the 
Bifhop  of  Winton.  our  Vifitor  (as  the  Statutes  re- 
quire) and  if  he  is  thereby  invefled  with  a  Lay- 
Freehold  under  the  Proteftion  of  his  Majefty 's 
Laws,  which  we  cannot  undo,  or  attempt  to  in- 
vade, without  fubje£ling  ourfelves  to  Suits  at  Law, 
and  doing  an  apparent  Injury  to  the  Prefident, 
who  doth  not  conceive  himfelf  to  be  affetled  with 
the  Sentence  of  the  Lords  Commiftioners  (to 
which  he  was  no  Party)  whereby  his  Place  is  de- 
clared void,  without  any  Citations,  Summons,  or 
hearing  of  him. 

I  believe  no  Inftance  can  be  given  of  a  ^iio 
Warranto  brought  againft  a  College  or  Hall  in  the 
Univerfities,  from  the  firft  Foundation  of  them  to 
this  Day,  or  any  other  Ecclefiaftical  Corporation: 
For  the  Abufes  of  fome  Conftitutions  or  Franchifes 
in  them,  and  the  Mifdemeanors  of  particular  Per- 
fons, will  not  deftroy  a  College:  And  if  the  Corpo- 
ration of  a  College  fhould  be  diffolv'd,  the  Reve- 
nues thereof  will  return  to  the  Founder's  Heirs, 
and  not  devolve  to  the  Crown.  And  if  our  Col- 
lege muft  be  the  firft  Example  of  that  kind,  we 
fhall  be  better  jullified  by  the  ftri6l  Obfervation 
of  our  Statutes  (at  leaft  to  God  and  our  own  Con- 
fciences) than  we  could  have  been  by  a  voluntary 
and  deliberate  Breach  of  them. 

It  was  Loyalty  and  Confcience,  that  in  the 
Reign  of  King  Charles  I.  made  thirty-four  of  our 
forty  Fellows,  and  moft  of  the  Scholars  of  our 
Foundation,  rather  quit  their  Places,  and  embrace 
Mifery  and  Ruin,  than  to  fubmit  to  the  Govern- 
ment of  the  Ufurpers  of  the  Crown.  And  in  Men- 
mouth's  Rebellion,  the  fame  Inducements  prevailed 
on  us  to  raife  a  Company  at  our  own  Charges,  un- 
der the  Command  of  one  of  our  Fellows,  to  en- 
gage againft  him.  And  we  hope  that  thefc,  and 
many  other  the  like  Inftances,  which  may  be  gi- 
ven of  the  Loyalty  and  Zeal  of  our  Society  to  the 
Royal  Family,  will  be  received  as  Evidences  theie- 
of,  and  that  our  good  and  gracious  Sovereign  will 
M  m  4  not 
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not  exclude  us  from  that  Liberty  of  Confcience 
which  he  was  pkas'd  to  extend  to  all  his  Subje6ts. 
5/i?,  lam  your  mofi  affeBionate  Servant. 


Some  (Queries  feiit  to  the  Fellows  of 
IsU^dzXtn-CoUege  from  Windfor,  Septem- 
ber I  J,  1687. 

Firfi,  xtr  rHether,  waving  your  Eledion  of  the 
W  Billiop  of  Oxon.  you  cannot,  with- 
out Violence  to  your  Confcience,  fignify  to  his 
Majelly,  or  the  above  Reverend  Bilhop,  your 
Willingnefs  to  admit  the  Lord  Bifliop  Prefident  of 
your  College? 

Secondly.,  Whether  it  be  not  more  Interelt  to 
the  Protellant  Religion,  to  have  a  fufpected  Po- 
piih  Prefident,  than  to  have  all  the  Places  of  the 
College  refilled,  by  the  King's  fole  Authority,  with 
Popifli  Novices  and  Priefts? 

'Thirdly,  Whether  you  are  not  under  a  Miftake, 
in  thinking  you  Ihould  render  yourfelves  more  ac- 
ceptable to  the  Proteftant  Nobility  and  Gentry, 
by  your  being  turned  out  of  your  Fellowfhips  by 
Injuftice  and  Violence,  as  you  conceive  j  or  rather 
will  not  they  be  very  cautious  how  they  receive 
you  into  their  Families,  for  fear  of  giving  Of- 
fence ? 

Fourthly.,  Whether  his  Majefty,  as  fupream  Vi- 
fitor  of  the  Univerfity,  cannot  place  or  difplace 
there  cid  libitum;  or  whether  you  have  a  right  No- 
tion of  the  Proceedings  which  have  been  pradtifed 
againfl:  you?  Whether  you  fuppofe  that  the  Lords 
Commiflioners  proceeded  againft  you  as  Lords 
Commiffioners,  or  Vifitors  ?  Which  Notion,  I  am 
fure,  will  overthrow  fome  bodies  Plea  and  Ex- 
ception againft  their  Authority. 

Fifthly.,  Whether  you  afted  like  Men  skilled  in 
Bufinefs,  when  you  refufcd  Mr.  Peri's  Mediation, 
who  you  may  be  fure  had  good  Authority  for  what 
he  did  ?  You  could  not  but  know  that  Man,  and 
therefore  mull  needs  be  fore-armed  againft  any 
"Wiles  that  could  be  offered  to  you.  Whether  an 
unanimous  Subfcription  for  an  Expedient  (which 
indeed  I  think  you  ought  not  to  refufe  in  good 
Manners,  fince  the  King  was  pleafed  to  propofe 
it)  prefented  to  his  Majefty  by  Mr.  Pen.,  or  ano- 
ther Favourite,  would  prevent  the  Deftru£tion  of 
the  beft  Foundation  in  Europe  ? 

Laflly.,  Whether  you  be  not  drawn  beyond  your 
Knowledge  by  fome  hot-headed  Advifers,  which 
never  confider  the  prefent  State  of  his  Majefty's 
Court  of  Juftice? 

Jn  Anfuer  to  fever al  QjJ  e  r  i  e  s  to  the 
Vice-Trefident  and  Fellows  (?/Magdalen- 
College  in  Oxon.  fent  from  Windfor, 
dated  the  z^th  <?/ September,  1687. 

To  the  Flrfl.  XT  7  E  cannot,  without  Violence  to 
W  our  Confciences,  and  deliberate 
Perjury,  admit  any  Perfon  to  be  Prefident  of  our 
College,  that  is  not  elefted  thereunto,  and  quali- 
fied according  to  our  Statutes;  whereby  theBifhop 
of  Oxon,  is  in  no  Sort  capable  j  nor  is  there  any 
Memorial  in  all  our  Regifter  of  any  Admiffion  of  a 
Prefident  without  Election,  but  of  one  Dr.  Nicho- 
las Bond.,  whofe  Cafe  was  as  foUoweth ;  viz.  Upon 
the  Death  of  Dr.  Lawrence  Humphreys.,  about  the 
30th  or  3 id  of  Queen  Elizabeth's  Reign,  the 
Queen  recommended  Dr.  Bo7id  (being  a  Fellow  of 
our  College)  to  be  elefted  Prefident.   Many  of  the 


Fellows  inclin'd  in  their  Judgment  to  elect  one 
Smith  (another  of  the  Fellows)  and  at  their  meet- 
ing for  Eleftion,  the  Contention  was  fo  great, 
that  they  rofe  without  Elefting,  and  the  Obftina- 
cy  continued  till  the  Place  became  laps'd  :  And 
there  being  no  Provifion  in  our  Statutes  to  dircft 
us  what  to  do  in  fuch  a  Cafe,  the  Queen,  by  her 
Letters  Patents,  conftituted  the  faid  Dr.  Bond  to 
be  Prefident ;  and  therein  declared.  That  her  Ma- 
jefty being  inform'd  that  the  Fellows  had  neglcft- 
ed  to  make  Election  of  a  Prefident  in  due  time  (as 
their  Statutes  required)  and  thofe  Statutes  having 
made  no  Provifion  for  luch  an  Omillion,  flie,  ouc 
of  her  Princely  Care  for  the  Place,  and  Lidulgence 
for  thofe  Perfons  who  had  been  guilty  of  that  Neg- 
lc6t,did,  by  Advice  of  the  Bilhop  oi  [Vinton,  their 
Vifitor,  conftitute  Dr.  ^o«i^  their  Prefident;  with 
Proteftation  neverthelels,  that  fhe  did  not  thereby 
pretend  to  fuperfede  their  Statures,  or  invade  their 
Right  of  Eleftion,  which  was  thereby  inverted  in  . 
them,  but  took  this  Courfe  as  the  only  means  left 
to  fupply  their  Defeft  of  Elediion. 

To  the  Second.  We  muft  not  make  ourlelves 
guilty  of  deliberate  Perjury,  for  any  Confiderations 
whatfoever,  both  in  refpeft  to  our  Confciences, 
and  that  we  may  nor,  by  fuch  a  Breach  upon  our 
Statutes,  expofe  our  Conftitution  to  a  Forfeiture, 
nor  do  Evil  that  Good  may  come  on  it. 

To  the  Third.  We  conceive  we  iTiall  be  more  ac- 
ceptable to  all  good  Men,  for  acting  honellly  ac- 
cording to  our  Confciences,  than  for  voluntarily 
and  unjuftly  departing  from  our  Right. 

To  the  Fourth.  We  pretend  not  to  make  it  a 
Queftion,  whether  his  Majefty,  by  his  Authority- 
Royal,  as  fupream  Vifitor,  can  grant  a  Commiffion 
for  Vifitation  of  any  College  that  has  a  local  Vifi- 
tor by  their  Statutes,  and  are  not  Royal  Founda- 
tions :  But  we  are  advifed,  that  no  Commiffion 
can  be  granted  under  the  Great-Seal  to  Vifitors, 
to  place  and  difplace  Members  of  Colleges  (whofe 
Places  are  Freeholds )  ad  libitum ,  or  difcretum  , 
but  they  muft  proceed  according  to  legal  Difcre- 
tion,  that  is,  by  the  Laws  and  Statutes  of  the 
Land,  and  the  local  Statutes  of  the  College :  And 
Places  concern'd  for  the  Headfhips  and  Fellow- 
fhips of  Colleges,  are  temporal  PofTcffions,  and 
cannot  be  impeach'd  by  fummary  Proceedings. 
One  Dr.  Thomas  Loveney.,  Prefident  of  our  College, 
was  deprived  in  Queen  Elizabeth's  Time,  by  the 
Bifhop  of  Winton.  the  legal  Vifitor  thereof,  efta- 
blifh'd  by  Royal  Authority,  and  he  appeal'd  to  the 
Queen :  But  by  the  Advice  of  all  the  Judges,  ic 
was  held,  that  the  Queen,  by  her  Authority,  as 
fupream  Vifitor,  could  not  meddle  in  it,  but  he 
muft  bring  IVeflminfler-hall.,  becaufe 

Deprivation  was  a  Caufe  meerly  Temporal.  The 
King  has  a  great  Authority  Spiritual  as  well  as 
Temporal;  but  no  Commiffioners  can  be  autho- 
rized by  the  Crown  to  proceed  in  any  Commil- 
fion  under  the  Great-Seal  or  otherwife,  but  ac- 
cording to  Law ;  in  Spiritual  Caules  by  the  Canon 
Law,  in  Temporal,  by  the  other  Laws  and  Sta- 
tutes of  the  Land.  And  wherein  the  Proceedings 
in  fome  Commiffions  are  directed  to  be  fummaria 
£5?  de  piano.,   i^c.  thofe 

Words  are  to  be  applied  to  fhorten  the  Forms  of 
Procefs,  and  not  for  Matter  of  Judgment  :  For 
Magna  Charta  provides  for  our  Spiritual  Liberties, 
as  well  as  our  Temporal. 


Jn 
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An  Account  of  the  Vi fit  at  ion  of  St.  Mary- 
Hz^dz\cn-Co liege  in  Oxon. 

ON  OBober  ipth,  Mr.  Atterbury^  the  King's 
Meflengcr,  fixed  a  Citation  on  the  College 
and  Chapel-Doors,  requiring  the  pretended  Pre- 
fident  and  Fellows,  and  other  Members  of  the 
College,  to  appear  before  the  Lords  Commiflio- 
ners,  Bifhop  oiChefter^  Lord  Chief  Juftice /^r/g/^/, 
and  Mr.  Baron  Jemer^  in  the  Chapel,  at  Nine  of 
the  Clock  on  Friday  Morning,  November  2i. 

On  'Thurfday  the  Lords  Commiflioners  came  to 
Oxon.  attended  with  three  Troops  of  Horfe,  which 
quarter  there. 

On  Friday-Movnmg  at  Nine  they  went  into  the 
Chapel :  The  Prefident  and  Fellows  thinking  they 
had  defigned  to  fit  in  the  Choir,  made  no  Prepa- 
ration of  Seats  in  the  outward  Chapel :  Upon 
which  their  Lordfhips  adjourned  to  the  Hall, 
where  their  Commiflion  was  then  read,  which  in 
general,  was  the  fame  with  the  former :  Thefe 
three  being  added  to  the  other  Lords  CommilHo- 
ners,  and  particularly  impowered  to  vifit  Magdakn- 
College  only. 

This  done,  the  Names  of  the  Prefident  and  Fel- 
lows were  called  over.  Dr.  Hough  being  firft  call- 
ed. All  in  Town  appeared  (except  Dr.  Fairfax) 
and  Excufes  were  made  for  the  ablent. 

Then  a  Speech  was  made  by  the  Bilhop  of 
Chefter,  and  in  it  his  Lordfhip  was  fevere  againft 
Difloyalty  and  Difobedience.  He  urg'd,  that  the 
Church  of  England  taught  an  unconditionate  and 
unlimited  Obedience  :  He  fpake  of  the  King's 
gracious  Promifes  to  Archbifhops  and  Bifhops,  fjftr. 
which  had  deferved  Thanks  on  bended  Knees, 
notwithftanding  the  Oxon.  Reafons  to  the  contrary, 
which  they  knew  beft  who  was  the  Author 
thereof.  He  told  them,  that  it  could  not  be  ex- 
pefted,  but  that  the  King  would  give  all  Encou- 
ragement to  thofe  of  his  own  Religion,  which 
could  be  done  without  Severity  and  Cruelty, 
which  his  Majefty  abhorred,  and  without  injuring 
the  Church  oi  Englaml.,  which  was  at  prefent  efta- 
blifhed  by  Law  :  He  told  them,  that  this  Corpo- 
ration, as  well  as  others,  were  the  Creatures  of 
the  Crown  ;  and  that  it  was  Infolence  in  their 
local  Statutes  to  fpurn  againft  their  Maker. 

That  their  Diftempers  had  brought  this  Vifita- 
tion  upon  them,  the  Confcquences  of  which  might 
be  ill  to  the  Church  and  Univerfities :  That  how- 
ever they  might  efcape  in  this  World,  thefe  Sins 
were  to  be  accounted  for  above  their  other  Sins 
in  the  next.  He  exhorted  them  by  the  Bowels 
of  Chrift  to  confider  thefe  Things  :  He  told 
them,  that  the  Eyes  of  the  World  were  upon 
them,  and  they  ought  to  take  Care  that  their 
Praftices  might  not  influence  their  deluded  Ad- 
mirers. In  fhort,  the  whole  Defign  of  the  Speech 
feemed  to  be  Promifes  and  Threats,  to  aim  at  the 
inducing  them  to  a  Compliance. 

The  Court  was  then  adjourned  till  Two  in 
the  Afternoon. 

In  the  Afternoon  tscre  called  over  the  Names  of  the 
Demies.,  Chaplains.,  Clerks.,  Chorijlers.,  and  Col- 
lege Servants.  The  Prefident  then  interpofed,  de- 
fir  ingLeave  to  fpeak  before  they  proceeded  any  fur- 
ther-^ -which  being  granted^  he  told  their  Lordfhips . 
that., 

Prefident. >~r-^  H  E  Time  betwixt  your  Citation 

1     and  Appearance  was  fo  fhort,  that 

the  Society  had  not  Time  to  advife  with  the  Coun- 


cil how  to  behave  themfelves  on  this  Occafion  j 
therefore  dcfired  of  your  Lordfiiips  a  Copy  of 
the  Commi/lion,  and  Time  to  confider  of  it 

Bifi}.  Chefler.  'Tis  upon  Record  j  you  may  have 
it  above. 

Pref.  Is  it  the  fame  the  other  Lords  Commiflio- 
ners had  ? 

Bifij.  Cb.  Yes,  for  the  moft  part  it  is. 

Pref.  Then,  my  Lord,  I  do  afllire  you  (and  will 
make  Oath,  if  you  plcafc)  that  I  have  often  endea- 
voured to  get  a  Copy  of  it,  and  could  not  pro- 
cure it. 

L.  C.  y.  Have  you  not  heard  it  read,  or  will 
you  hear  it  again  ? 

Pref.  I  am  not  capable  of  making  a  Judgment  of 
It  my  felf;  but  it  is  poffible  there  may  be  Errors 
and  Dcfefts  in  it,  fuch  as  the  Society  may  make 
ufe  of  to  their  own  Advantage  j  and  I  am  confi- 
dent, it  is  neither  his  Majefty's  Intention,  nor  your 
Lordfhip's,  we  fhould  be  debarred  from  it. 

A  Copy  was  then  denied. 

Bifij.  Ch.  Dr.  Plough,  will  you  fubmit  to  this 
Vifitation.' 

Pref.  My  Lords,  I  do  declare  here  in  the  Name 
of  my  felf,  and  the  greater  Part  of  the  Fellows, 
that  we  fubmit  to  the  Vifitation,  as  far  as  it  is 
confiftent  with  the  Laws  of  the  Land,  and  the 
Statutes  of  the  College,  and  no  further.  I  defire 
your  Lordihips  that  it  may  be  recorded. 

This  ivas  twice  repeated. 

L.  C.  Ji  You  cannot  imagine  that  we  n6k  con- 
trary to  the  Laws  of  the  Land }  and  as  to  the  Sta- 
tutes, the  King  has  difpenfed  with  them :  Do  you 
think  we  come  here  to  ad:  againft  Laws? 

Pref.  It  does  not  become  me,  my  Lords,  to  fay 
fo}  but  I  will  be  plain  with  yourLordihips,  I  find 
that  your  Commiflion  gives  you  Authority  to 
change  and  alter  the  Statutes,  and  make  new  ones 
as  you  think  fit  :  Now,  my  Lords,  we  h.ive  an 
Oath,  not  only  to  obferve  thefe  Statutes  (laying 
his  Hand  on  the  Book)  but  to  admit  of  no  new 
ones,  or  Alterations  in  thefe  :  This  muft  be  my 
Behaviour  herej  I  muft  admit  of  no  Alteration 
from  it,  and  by  the  Grace  of  God  never  will. 

Bifij.  Ch.  Do  you  obferve  all  thefe  Statutes.^ 

Pref.  Yes,  my  Lord,  I  hope  we  do. 

Bifh.  Ch.  You  have  a  Statute  there  for  MaG-, 
why  don't  you  read  Mafs  ? 

Pref  My  Lord,  the  Matter  of  this  Oath  is  un- 
lawful i  and  in  fuch  a  Cafe  no  Man  is  oblig'd  to 
obferve  an  Oath  :  Befides,  the  Statute  is  taken 
away  by  the  Laws  of  the  Land. 

Bifij.  Ch.  By  what  Law  ? 

Dr.  Stafford.  By  that  which  obliges  to  lay 
Common-Prayer. 

Bifij.  Ch.  What,  the  Aft  of  Uniformity  ?  I 
have  often  confidered  it,  and  don't  remember  one 
Word  of  Mafs  in  it. 

Dr.  Staff".  But  that  obliges  us  to  ule  the  Li- 
turgy of  the  Church  of  England  in  all  Collegiate 
Churches  and  Chapels.  And,  I  hope,  my  Lords, 
you  do  not  imagine  that  we  can  lay  Common- 
Prayer  and  Mafs  together. 

Biff.  Ch.  Do  you  allow  that  AQ  of  Parlia- 
ment can  free  you  from  the  Obligation  of  a  Sta- 
tute? 

Pref.  I  do  not  fay  hut  that  his  Majefty  may 
alter  our  Statutes,  nor  do  I  know  but  a  Parliament 
may  do  the  famej  I  difpute  not  their  Power; 
only  this,  My  Lord,  I  fay,  that  I,  who  already 

have 
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have  talccn  an  Oath  to  obferve  thefe  Statutes  as 
thev  now  ftand,  and  am  fworn  not  to  admit  ot 
anv  Chanse  or  Alteration  by  any  Authority  what- 
focver  [J>id  then  turning  to  the  Oath,  'where  they 
r^vere  to  obferve  thofe  Statutes  and  no  other,  according 
to  the  Literal  and  Grammatical  Senfe,  Sec.  and  read- 
ing it  to  their  Lordfiips-]  can  obey  none:  But  then 
thofe  who  come  after  fuch  Limitations  and  Re- 
ftriftions  are  made,  are  not  obhgd  to  obferve 
them  }  and  that,  my  Lords,  is  our  Cafe,  as  to  the 
Statutes  of  the  Mafs. 

Then  the  Decree  of  the  izd  of  June  was  read, 
declaring  the  Prefident's  Eleftion  null  and  void 

Bijh   Ch.   Did   you   know   of  this  Commilli- 

°"p,.Jyes,  my  Lord,  I  have  heard  of  it. 

Bilh  Ch.  Why  then  did  you  not  obey  It  ? 

Pref.  I  was  never  cited  before  their  Lordlhips, 
nor  was  either  heard  by  them  in  Perfon  or  Proxy ; 
and  1  think  I  am  the  only  Inftance  that  is  extant, 
of  any  Man  that  was  ever  deprived  of  a  Freehold, 
wherein  he  was  legally  inverted,  and  of  which  he 
was  quietly  polTefled,   without  being  fummoned 

Here  Mention  was  made  of  Dr.  Fairfax'^  Suf- 
penfion. 

Pref.  My  Lord,  he  is  abfcnt,  and  if  yourLord- 
fhips  give  me  leave,  I  have  fomewhat  to  fay  on 
his  Account ;  your  Lordfhips  may  pleafe  to  ob- 
ferve in  that  Decree,  that  the  Reafon  given  why 
Dr.  Fairfax  was  fufpended  from  his  Fellowfhip, 
was,  becaufe  he  had  not  obeyed  his  Majefty's 
Command,  in  not  elefting  Mr.  Jnthdny  Farmer 
Prefident  of  the  College :  Now  the  Charge  of 
Immorality  given  in  againft  Mr.  Farmer _  by  the 
College- Delegates  was  made  out,  and  their  Lord- 
fhips fully  fatisfied  in  it,  on  the  ipth  oijuly,  not- 
withftanding  which,  this  Decree  for  Sufpcnfion 
of  Dr.  Fairfax  was  fixed  on  the  College-Gates, 
Jiigufl  zd. 

Bifo.  Ch.  The  King  hath  for  the  moft  part 
recommended  to  the  Prefidentfhip  of  this  Col- 
lege. 

Pref.  I  am  the  twentieth  Prefident,  and  only 
four  of  that  Number  have  been  recommended  by 
the  Kings  and  Queens  of  England,  whereof  three 
were  every  way  qualified  for  that  Office. 
Bijh.  Ch.  Who  were  thofe  ? 
Pref  My  Lord,  there  was  one  in  the  Time  of 
Ed-ward  VI.  one  in  Queen  Elizabeth's,  and  two 
in  the  late  King's  Reign. 

Bifli.  Ch.  Was  there  never  a  one  in  King  Charles 
the  Firft's  Reign  ? 
Pref  Not  that  we  know  of. 
Bifli.  Ch.  What  think  you  of  Dr.  Oliver? 
Pref  It  doth  not  appear  to  us,  my  Lord,  that 
he  ever  had  a  Mandate. 

Bif}.  Ch.  But  it  appears  to  us,  and  that  I  will 
bring  you  one  to  fwear,  that  he  had  a  Mandate. 

Pref  The  Truth  is,  we  have  loft  the  Regifter 
of  Dr.  Oliver's  Ele£l:ion  and  Admifiion  >  the  Re- 
gifter betwixt  the  Year  1640,  or  thereabouts,  and 
fixty,  being  taken  away  by  thofe  who  were  turned 
out  of  the  College  at  that  Time-,  but  1  believe, 
my  Lord,  we  are  able  to  prove  that  he  was  eleft- 
cd  and  admitted  according  to  the  Statute. 
Bifi.  Ch.  Was  Dr.  Clark  a  Statutable  Perfon? 
Pref  Yes,  my  Lord. 

Bifi.  Ch.  Do  not  the  Statutes  require  that  he 
fhould  be  in  Orders?    Was  he  in  Orders ? 

Pref.  My  Lord,  the  Statutes  only  require  that 
helhouldbe  Do£tor  of  Divinity,  Phyfick,  Law, 


or  Mafter  of  Arts.  There  is  indeed  one  Statute, 
which  fays.  The  Prefident  or  Senior- Fellow  fhould 
read  Prayers  upon  fuch  certain  Days;  from  whence 
we  conclude,  that  the  Founder  fuppos'd  we  might 
have  a  Prefident  that  might  not  be  in  Orders;  and 
in  fuch  a  Cafe  he  takes  Care  that  the  Senior- 
Fellow  fhould  do  his  Duty. 

Mr.  Char.  My  Lord,  will  you  be  pleafcd  to 
ask  Dr.  Hough,  whether  Dr.  Clark  was  married, 
or  not  ? 

Pref.  Noi,  Sir,  he  was  a  Widower. 
Then  a  Petition  was  read  from  the  Society  to 
his  Majefty,  figned  the  <?th  of  J/r,//,  and  prefcnt- 
ed  the  loth  to  the  Earl  of  Sunderland,  by  the 
Hands  of  Dv. Thomas  Smith,  and  Captain  Bjgfjaw, 
wherein  'twas  fet  forth,  that  having  heard  that  his 
Majefty  would  recommend  Mr.  Farmer  to  them, 
a  Perfon  uncapable,  they  did  humbly  bcfeech  him, 
either  to  leave  them  to  a  free  Eledrion,  or  to  re- 
commend a  qualified  Perfon. 

Bif:.  Ch.  Was  this  the  Petition  ? 
Anfvjer.  Yes. 

Bifo.  Ch.  Why  then  did  you  not  ftay  for  his 
Majefty's  Anfwer  ? 

Pref  My  Lord,  We  did  till  the  very  laft  Day 
wherein  we  are  limited  to  finilh  the  Eleftion  j 
and  my  Lord  Sunderland  returned  in  the  King's 
Name  this  Anfwer,  That  his  Majefty  expefted  to 
be  obeyed.  Now,  my  Lord,  we  did  no  longer 
defer  the  Eleftion,  becaufe  our  Statutes  enjoyn  us 
within  fuch  a  Time,  and  we  ftaid  to  the  utmoft : 
Nor  could  we  choofe  the  Perfon  his  Majefty 
did  recommend,  knowing  him  to  be  fo  unfit, 
as  we  afterwards  made  him  appear  to  be.  The 
Society  was  therefore  to  proceed  to  the  Ele£tion 
of  another  Perfon,  and  did  agree  on  fuch  as  you 
fee. 

Bifli.  Ch.  A  Mandate  always  implies  an  Inhibi- 
tion. 

Pref.  My  Lord,  I  cannot  conceive  that. 
Bifh.  Ch.   But  I  can}    and  if  you  queftion  if, 
here's  the  King's  Council  ready  to  argue  it. 

Pref.  My  Lord,  whilft  the  Perfon  his  Maje- 
fty recommends  appears  duly  qualified  for  the 
Place,  it  ieems  indeed  to  imply  that  we  fhould 
not  proceed  to  the  Eledlion  of  another  j  but 
when  he  is  known  to  be  utterly  uncapable,  ic 
fecms  to  be  the  fame  as  if  there  were  no  Letter 
at  all. 

Some  other  Things  and  Queftions  lefs  material 
were  put,  and  then  the  Court  was  adjourned  to 
Saturday  the  22,d,  at  Nine  in  the  Morning,  to  the 
common  Room,  the  Hall  being,  as  they  faid,  too 
publick  and  incommodious. 

Saturday,  06iober  rzd,  1687. 

As  foon  as  their  Lordfhips  met  in  the  common 
Room,  and  the  Society  before  them,  the  firit 
Word  was.  Withdraw  -,  and  after  a  little  Time, 
the  Prefident  was  called  in  alone. 


DO  you  fubmit  to  the  Decree  of 
the  Commiflioners, 


Bifj.  Ch. 

whereby  the 
Eleftion  is  declared  Null  ? 

Pref  As  to  that  Decree  of  the  Lords  above,  it  is 
a  Nullity  in  it  felf  from  the  Beginning  to  the 
End,  as  it  relates  to  me,  I  never  having  been  ci- 
ted, nor  having  ever  appeared  before  them,  cither 
in  Perfon  or  Proxy.  Befides,  my  Caufe  it  felf  was 
never  before  them}  their  Lordfhips  never  enquiring 
or  asking  one  Queftion  concerning  the  Legality 
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or  Statutablenefs  of  my  Eleftion  ;  for  which  Rea- 
fons  (as  I  am  informed)  that  Decree  was  of  no 
Validity  againft  me,  according  to  JVIethods  in  the 
Civil  Law;  But  if  it  were,  I  am  poflefled  of  a 
Freehold,  according  to  the  Laws  of  England^  and 
the  Statutes  of  the  Society,  having  been  elefted 
as  unanimoufly,  and  with  as  much  Formality  as 
any  one  of  ray  Predecefibrs,  Prefidents  of  this 
College,  and  afterwards  admitted  by  the  Lord 
Bilhop  of  JVinton.  our  Vifitor,  as  the  Statutes  of 
the  College  require  j  and  therefore  I  can't  fubmit 
to  that  Sentence,  becaufe  I  think  I  cannot  be  de- 
prived of  my  Freehold,  but  by  Courfe  of  Law  in 
Wejiminfier-Hall^  or  by  being  fome  ways  incapa- 
citated by  the  Founder's  Statutes. 

Bifl}.  Cb.  Will  you  deliver  up  the  Keys  of  the 
Prefident's  Office,  and  Lodgings,  to  the  Ufe  of 
that  Perfon  whom  the  King  has  appointed  your 
Prefident,  as  the  Statutes  require? 

Pref.  I  will  immediatly  do  it,  if  that  appears. 

BiJJj.  Cb.  Turn  to  that  Part  of  the  Prefident's 
Oath,  where  he  promifeth  to  fubmit  quietly  if  he 
fhall  be  expelled,  either  for  his  own  Fault,  vel  ob 
aliam  Caufam. 

Pref.  My  Lord,  that  Statute  only  concerns  me, 
if  I  am  expelled  for  any  Fault  committed  by  me. 

Biflo.  Cb.  Fel  ob  aliam  Caufam  ? 

Pref.  Then,  my  Lord,  to  be  Ihort,  here  is  no 
Caufe  at  all. 

Bifj.  Cb.  I  ask  you  again,  Will  you  deliver  up 
the  Keys  to  the  Prefident  whom  his  Majefty  hath 
appointed  ? 

Pref.  There  neither  is,  nor  can  be  a  Prefident 
fo  long  as  I  live,  and  obey  the  Statutes  of  the 
College  J  and  therefore  I  do  not  think  fit  to 
give  up  my  Right,  the  Keys  and  Lodgings. 

Bijh.  Cb.  We  may  demand  them  of  you  as  Vi- 
fitore. 

Pref.  My  Lords,  we  never  deliver  up  the  Keys 
to  theBifhop  of  Winton.  and  we  own  no  greater 
Vifitorial  than  his  i  he  hath  the  King's  Autho- 
rity. 'Tis  by  Virtue  of  a  Royal  Charter  that  we 
live  together,  and  enjoy  the  Benefit  of  this  Place, 
that  empowered  our  Founder  to  give  us  a  Rule, 
and  obliged  us  by  Oath  to  aft  fuitable  unto  it  : 
And  the  Bifhop  of  JVinton.  is  hereby  conftituted 
to  be  our  Vifitor  j  and  all  this  we  own  from  the 
King's  Authority.  The  Bifhop  of  Winton.  is  our 
ordinary  Vifitor  j  the  King  (I  prefume)  our  ex- 
traordinary. But  your  Lordfhips  know  it  hath 
been  controverted.  Whether  the  King  can  vifit  a 
private  College  or  not  ?  The  Authority  of  the 
Prefident  is  made  by  delivering  up  the  Statute- 
Book,  and  Keys  >  and  therefore  I  look  upon 
them  as  an  elTential  Badge  of  my  Office. 

But  I  humbly  beg  that  I  may  ask  your  Lordfliip 
one  Queftion. 

Your  Lordfhip  is  pleafed  to  demand  of  me  to 
give  up  thefe  Things :  Does  your  Lordfliip  own 
my  Right  ^  For  if  not.  What  is  it  your  Lordfhips 
would  have  me  give  up  ? 

Bifi.Ch.  No,  we  look  upon  you  as  an  In- 
truder. 

Pref.  If  I  am  an  Intruder,  the  Bifhop  of  Win- 
ton. made  me  one;  and  I  thank  God  for  it.  My 
Lords,  the  Time  we  have  been  allowed  for  this 
Appearance,  has  been  very  fhort  j  but  one  Day  be- 
twixt it  and  the  Citation.  We  are  Men  ignorant 
in  the  Laws,  and  I  mufl  confefs  it  of  my  felf  in 
particular,  that  I  have  endeavoured  to  give  your 
Loidfhips  a  plain  fatisfadlory  Reply  to  fuch  Que- 
ftions  as  your  Lordfhips  have  been  pleafed  to  put 


to  me.  It  is  very  probable,  that  through  Igno- 
ranee  and  Inadvertency,  I  may  exprefs  my  felf 
unwarily.  If  fo,  I  befeech  your  Lordfhip  let  no 
Advantage  be  taken  of  it}  my  Intention  has  been 
always  to  exprefs  my  felf  with  all  imaginable 
Duty  to  the  King,  and  Rcfpefts  to  your  Lord- 
fhips. If  I  have  done  otherwife,  I  befeech  your 
Lordfhips  Candor  in  a  favourable  Interpreta- 
tion of  what  I  faid,  that  nothing  may  be  taken 
amifs,  where  all  was  dutifully  mtcnded.  And 
now,  my  Lords,  thus  far  have  I  appeared  before 
you  as  Judges  ;  I  now  addrefs  to  you  as  Men  of 
Honour,  and  Gentlemen}  I  befeech  you  to  re- 
prefent  me  as  dutiful  to  his  Majefly  to  the  laft 
Degree,  as  I  always  will  be,  fo  far  as  my  Con- 
fcience  permits  me,  to  the  laft  Moment  of  my 
Life  }  and  when  I  am  difpofTefTed  here,  I  hope 
your  Lordfhips  will  intercede  that  I  may  no 
longer  lie  under  his  Majefty's  Difpleafure,  or  be 
frown'd  upon  by  my  Prince,  which  is  the  greatefl 
Affliction  can  befal  me. 

Upn  this  the  Prefident  was  ordered  to  withdraw^ 
and  after  a  little  7'ime,  he  and  the  Fellows  were 
called  in  again.  Then  the  Bifiop  repeated  this 
^eftion. 

Bifj.  Ch.  Dr.  Hough.^  Will  you  deliver  up  the 
Keys,  and  quiet  PofTeffion  of  the  Lodgings,  to 
the  Perfon  whom  his  Majefty  has  appointed  Pre- 
fident? \fto  which  no  Anfisuer  was  returned7\  The 
Bifiop  repeated  a  fecond  Time^ 

Pref.  My  Lords,  I  have  neither  feen  nor  heard 
any  thing  to  induce  me  to  it. 

Bifi.  Ch.  Dr.  Hough.,  Will  you  deliver  up  the 
Keys,  and  quiet  PofTeffion  of  the  Lodgings,  to 
the  Perfon  whom  his  Majefty  has  appointed  Pre- 
fident ? 

Whereupon  the  Kin^s  ProSior  flood  up  andaccu* 
fed  Z)r.  Hough  of  Contumacy.  Then  the  Bi- 
fhop  of  Chefter  admonifi'd  him  in  thefe  Words^ 
three  Times. 

Bifj.  Ch.  Dr.  Hough,  I  admonifh  you  to  de- 
part peaceably  out  of  the  Lodgings,  and  to  aft 
no  longer  as  Prefident,  or  pretended  Prefident  of 
this  College. 

Wloich  being  fo  done.,  they  ftruck  his  Name  out  of 
the  Book,  and  admonifhed  the  Fellows.,  and 
others  of  the  Society,  that  they  foould  no  longer 
fubmit  to  his  Authority. 

Saturday,    OBoher  izd,    i6Zj. 
O  X  O  N. 

Dr.  Fairfax's  Cafe  before  the  Commiffioners. 

AT  the  firft  Seffions  Dr.  Fairfax  purpofely 
abfented  himfelf  >  but  Mr.  Atterbury  ma- 
king Affidavit  he  was  in  Town,  and  that  he  ad- 
vifed  him  to  appear,  the  Doftor  accordingly  did 
fo  the  next  Day.  The  Doftor  being  called  in 
alone,  and  the  Doors  immediately  fhut,  he  begg'd 
of  their  Lordfhips  fome  Company  might  be  let  in^ 
becaufe,  as  all  had  obfei-ved,  the  Bilhop  in  his 
Speech,  at  the  opening  their  Commiffion,  pro- 
mifed  to  tranfaft  every  thing  in  the  Face  of  the 
World.  The  Bifhop  complained  of  the  Crowd. 
The  Doftor  then  defired  to  fetch  in  but  two  or 
three,  at  length  but  one,  and  him  at  the  Door, 
viz.  the  College- Steward,  a  Publick  Notary. 
Bar.  Jen.  You  muft  not  think  to  prefcribe  to 

the  Court. 

BiJh. 
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5//?'.  C/a  What's  the  Caufc  of  your  Contempt,         -  -    -'  - -- 

"    not  appearing  at  either  Sefiions  Ycftcrday  ? 


i),-  /-^ir/.  No  Contempt,  my  Lord,  but  tor 
thefe  enfuing  Reafons.  Firft,  I  thought  my  Suf- 
penfion  above  had  eafed  me  ot  that  Trouble, 
f  The  Dodor  tendring  a  Copy  of  it,  which  was 
read  by  the  Commiffioners.]  The  Doftor  infifted 
very  much  on  the  Reafons  their  LordOiips  at 
friytte-hall  gave  for  this  Sufpcnfion  J  viz.  for  not 
obeying  his  Majefty  in  elcaing  Mr.  Farmer,  he 
tendring  a  Copy  of  Articles  made  good  againlt 
him ;  and  yet  their  Lordlliips  ordered  his  Suf- 
penfion  to  be  fix'd  on  the  College -Gates  five  Days 
after  that  I'.imous  Hearing.  Second  Reafon  for  his 
Non-appearance,  That  upon  the  firft  Day  of  the 
cnfuirr^  Term,  he  intended  to  meet  the  Lord 
Chief  "juftice,  at  his  Court  of  King's-Bemh,  for 
Relief  againft  the  Sentence,  his  FcUowfhip  being 
a  Freehofd  >  witnefs  Covenfs  Cafe. 

BificpCh.  You  will  find  but  little  Favour  there. 

Dr.  Fairf.  My  Lord,  in  Courts  of  Judicature, 
I  only  expect  Jufticc  [  and  turning  to  the  Lord 
Chief  Jufticc  ]  I  have  my  felf  faid  he,  been 
above  four  Years  in  all  the  Courts  of  Weftminfter- 
hall,  and  found  excellent  Juftice,  and  I  will  fee 
how  it  is  now. 

L.  C.  J.  You  Ihall  have  Juftice. 

Dr.  Fairf.  But  your  Lordftiip  may  fave  me  the 
Labour  of  two  Journies  and  my  Charges,  by 
improving  your  Loidfhips  deferved  Intereft  with 
my  Lords  Commiflioners  there,  and  get  them  now 
to  take  off  my  Sufpenfion:  It  is  ill  travelling  at 
this  time  of  Year ;  and  befides  I  am  not  rich. 

Bar.  Jen.  To  fue  in  JVeftminfter-hall  requires  a 
Purfe. 

Dr.  Fairf.  My  Lord,  I  did  not  fay  I  was  poor. 

L.  C.  y.  You  muft  make  your  Supplication  and 
Submiffion  to  the  King. 

Dr.  Fairf.  My  Lord,  they  tell  me,  that  this 
Bufinefs  lies  in  your  Lordfhip's  Court,  and  only 
there  (befides  the  Trouble  I  am  otherwife  to  give 
your  Lordfhip)  what  a  Noife  will  the  Caufemake 
that  Dr.  Fairfax  is  fufpended  for  this  very  Reafon? 
viz.  not  obeying  the  King,  in  tXcQimg  Jntbony 
Farmer,  fuch  a  Virtuofo  and  under  Corre£l:ion, 
your  Loidfhips  are  obliged  to  take  off  my  Sufpen- 
fion, to  take  off  the  Shame  from  that  Body,  whofe 
Number,  by  a  common  Adjunft  you  your  felves 
have  lately  encreafed. 

Bar.  Jen.  We  muft  not  endure  thefe  Reflefti- 
ons  on  the  Court. 

Bifi.  Ch.  But  will  you  fubmit  to  this  Vifitation  ? 

Ithen  Dr.  Fairfax  read  a  Paper,  fuhfcrihed  by  him, 
dated  Oftober  the  zzcl,  in  thefe  fVords  :  "  My 
*'  Lords,  I  have  been  Summoned,  and  appear- 
"  ed  in  this  Caufe  before  the  Lords  Eccleft- 
"  aftical  at  White- hall,  with  whom  your  Lord- 
*'  Jhips  are  now  joined  in  Commiffion  j  and 
*'  then  gave  in  my  Anfwer  :  I  have  nothing  to 
"  add  to  It,  and  find  no  Reafon  to  retra£i  it." 

Henry  Fairfax. 

Bifj.  Ch.  Will  you  admit  of  the  Bilhop  of  Ox- 
ford ? 

Dr.  Fairf.  I  am  fufpended. 

Bifh.  Ch.  Have  you  done  no  Collegiate  Aft  fince 
your  Sufpenfion  ? 

Dr.  Fairf.  My  Lord,  I  have  gone  into  the 
Hall,  and  laid  in  my  Chamber  :  I  did  not  think 
their  Lordffiips,  when  they  fufpended  me,  ever 
intended  that  1  lliould  not  eat,  drink,  or  fleep. 


Bif}.  Ch.  If  your  Sufpenfion  was  off,  would 
you  fubmit  to  the  Bifhop  of  Oxford  ? 

Dr.  Fairf.  Truly,  my  Lord,  I  cannot  do  it. 
'then  all  the  Fellows  were  called  into  Court. 

The  Prefidcnt  being  withdrawn,  the  Bifhop 
put  the  Queftion  to  all  the  Fellows  j  viz.  Whe- 
ther  they  would  affift  at  the  Admiffion  of  the 
Billiop  of  Oxford  to  be  inftalled  Prefident,  by  Vir- 
tue of  the  King's  Mandate  ?  To  which  was  an- 
I'wered  by  all  the  Fellows,  to  this  Effect  (ex- 
cept Dr.  Pudfey,  and  Dr.  thomas  Smith,  who  an- 
fwered  doubtfully,  and  Charnock,  that  he  would 
affift)  That  they  were  under  Oaths  to  the  con- 
trary, and  therefore  could  not  do  it. 

'fhcn  all  were  ordered  to  withdraw  j  and  Dr. 
Pudfey  being  called  in  alone,  they  asked  him  con- 
cerning the  Manner  and  Form  of  Inflalling  a, 
Prefident  j  which  be  infiruSled  them  in. 

"The  Court  adjourned  till  two  in  the  Afternoon. 

AS  fbon  as  they  met,  a  Letter  from  the  Earl 
of  Sunderland  to  Dr.  Pudfey,  was  read, 
dated  the  2d  of  Auguft,  fignifying,  that  the  So- 
ciety in  Anfwer  to  his  Majefty's  Letter,  com- 
manding them  to  admit  the  Bifhop  of  Oxford, 
agreed  unanimoufly  in  this  Anfwer,  That  the 
Place  was  full.  Their  Lordfhips  were  pleafed 
to  ask  the  Fellows  fingly,  whether  that  was 
their  Anfwer  ?  And  as  many  as  were  there,  own- 
ed that  it  was. 

During  this  Examination,  the  Prefident  came 
into  Court,  and  having  waited  until  it  was  en- 
ded, and  their  Lordihips,  at  a  Paufe,  he  made 
his  Application  to  them :  *  My  Lords,  if  your 

*  Lordihips   pleafe  to  give   me   leave,  I    would 

*  gladly  (peak  a  few  Words.'  They  were  all 
pleafed  to  put  off  their  Hats,  and  fay  he  might. 
Whereupon  he  faid,   '   My    Lords,    you  were 

*  pleafed  this  Morning,  in  Purfuancc  to  a  De- 
'  cree  of  the  Lords  Commiffioners  at  London, 
'  to  deprive  me  of  my  Place  of  Prefident  of 
'  this  College,  and  to  ftrike   my  Name  out  of 

*  the  Buttery-book  :   I  do   hereby  proteft  againft 

*  all  your  Proceedings,  and  againft  all  that  you 

*  have  done,  or  hereafter  fhall  do  in  Prejudice 
'  of  me  and  my  Right,  as  illegal,  unjuft  and 
'  nuUi  and  therefore  I  appeal  to  my  Sovereign 
'  Lord  the  King  in  his  Courts  of  Juftice.*  Up- 
on which,  the  Strangers  and  young  Scholars  in 
the  Room  gave  a  Hum  ;  which  fo  much  in- 
cenfed  their  Lordfhips,  that  notwithftanding  all 
the  Proteftations  the  Prefident  and  Fellows  could 
make,  the  Prefident  in  particular  offering  to 
purge  himfelf  by  Oath,  that  he  was  no  way  ac- 
ceflary  to  or  abetting  of  it,  and  declared  that 
he  was  heartily  afhamed  and  troubled  at  itj  yet 
the  Lord  Chief  Juftice  was  not  to  be  pacified, 
but  charging  it  upon  the  Prefident,  bound  him 
in  a  Bond  of  looo/.  and  Security  to  the  like 
Value,  to  make  his  Appearance,  at  the  King's- 
bcnch  Bar,  tlie  i  zth  of  Nove?nber.  At  the  fame 
time  Baron  Jenmr  took  Occafion  to  pun  on  the 
Prefident  (  Hough's)  Name,  faying  to  him,  Sir, 
you  muft  not  think  to  huff  us. 

After  this,  was  read  the  Anfwer  the  Fellows 
returned  to  his  Majefty  upon  his  Command  to 
them,  upon  the  4th  of  September,  to  eleft  the  Bi- 
fhop of  Oxford :  The  Anfwer  was  under  the  Hand 
of  a  publick  Notary,  fubfcribed  by  all  the  Fel- 
lows then  prefent,  except  Mr.  Charnock.  The 
Bifhop  of  Chefter  was  pleafed  to  charge  the  Fel- 
lows 


6Sj»        for  not  Electing  Anthony  Farmer  Prejtdent,      27^ 


lows  of  Unmanneilincfs,  for  fending  fuch  an  An 
fvver  to  their  Pnnce  after  fuch  a  Manner. 

So  they  adjourn' d  till  Tucfday  the  ifth^  at  Eight 
in  the  Morning. 

Tuesday,  Odiober  the  r$th,  1687. 

WH  E  N  the  Court  met,  Dr.  Stafford  offer- 
ed a  Paper  in  Anfwer  to  what  was  obje£l:- 
cd  on  Friday^  that  a  Mandate  implied  an  Inhibiti- 
on }  which  their  Lordfhips  having  perufed, 
would  not  fufFer  to  be  read  publickly,  but  asked 
the  Fellows  whether  they  would  fign  it,  bidding 
them  to  do  it  at  their  Peril. 

Then  the  Fellows  had  Leave  to  withdraw  into 
the  Hall,  and  not  being  fatisfied  that  it  was  necef- 
fary  to  fign  a  Plea,  which  their  Lordfhips  refufed 
to  have  argued,  they  returned  the  Paper  into  the 
Court,  fubfcribed  only  by  Dr.  Fairfax  and  Dr.  Staf- 
ford. The  latter,  after  fome  Debate,  defired  to 
withdraw,  but  Dr.  Fairfax  flood  to  it. 

j^  Copy  of  Dr.  StafFord'j  and  'Dr.  Fairfax's 
Tlea. 

To  the  Right  Reverend  and  Right  Honourable  his 
Majefty's  Commiffionefs  for  the  viftting  St.  Mary- 
Magdalen-Co//f^e  in  Oxon. 

May  it  pleafe  your  LordJJnps., 

ON  Friday  laft  in  the  Afternoon  you  feem'd 
to  infift  very  much  on  this ;  viz.  That  his 
Majefty  in  commanding  the  Fellows  of  the  faid 
College  to  eleft  Mr.  Farmer  Prefident,  did  there- 
by inhibit  them  to  eleft  any  other  Perfon  what- 
foever  j  which  has  not  yet  been  made  appear  to 
be  Law,  either  out  of  the  Books  of  Civil, 
Canon  or  Common  Law  :  Neither  is  it  agree- 
able to  Reafon,  that  a  Command  to  ele<5t  a 
Perfon  uncapable,  fhould  include  in  it  an  Obli- 

fation  not  to  ele£t  a  Perfon  capable,  that  being  a 
ind  of  Contradi£tion  in  terminis.  Yet  this  being 
granted,  it  cannot  in  the  leaft  afFe£t  the  faid  Fel- 
lows, or  invalidate  their  Eleftion  of  Dr.  Hough, 
notwithftanding  his  Majerty's  Mandate  in  Behalf 
of  Mr.  Farmer.)  who  being  incapable  of  the  Place, 
the  Fellows  cannot  be  faid  to  be  guilty  of  any  Dif- 
obedienceor  Difloyalty,in  proceeding  to  the  Elec- 
tion of  another  Perfon  who  was  qualified  accord- 
ing to  Statute,  being  forced  to  make  an  Elec- 
tion. For  they  are  obliged  by  the  Statutes  of 
their  College  (when  call'd  together)  to  ele£t  a 
Prefident,  or  any  Officer,  under  Pain  of  perpe- 
tual Expulfion  from  the  College,  to  meet  and 
make  an  Eleftionj  which  Punifhment  they  incur 
ipfo  faSlOy  who  either  refufeto  meet  when  fo  call'd, 
or  being  met,  to  nominate  or  ele£t  a  Perfon  into 
the  Office  void,  as  appears  by  the  Statutes  of 
the  faid  College  :  I'itulo  de  numero  Scholarium  (^ 
eleSlione  Prafidentis.  Now  according  to  the  Foun- 
der's Direftion  in  the  fliid  Statute,  on  the  15-th 
of  yipril  lafl,  the  Fellows  were  called  together  by 
the  Vice-Prefident  to  ele£t  a  Prefident  in  the  Place 
of  Dr.  Clark  deceafed,  and  the  Oath  defired  to 
be  taken  before  the  EIe6Hon  was  adminiflred  by 
the  Vice-Prefident  to  thcifi,  whereby  they  are 
oblig'd  to  nominate  and  ele<S:  a  Perfon  that  ei- 
ther is,  or  has  been  Fellow  of  Mj^^^/ck- College,  or 
New-CoWege  in  Oxon.  Which  Oath,  when  the 
Fellows  had  taken,  it  was  not  in  their  Power  to 
eleft  Mr.  Farmer  9  and  yet  they  were  then 
oblig'd  to  make  an  Eledion,  under  Pain  of  per- 
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petual  Amotion  from  the  College  j  as  appears  by 
the  forecited  Statute.  And  it  cannot  be  ima- 
gined, that  his  moflfacred  Majefly  didcxpeft  that 
the  Fellows  fhould  be  either  perjur'd,  or  forfeit 
their  Right  to  their  Fcllowfliips,  rather  than  dif- 
obey  his  Command  ;  his  Majefly  having  moft 
gracioufly  declared,  that  Confcience  ought  not 
to  be  forced,  and  that  none  of  his  Subjcdts  fhould 
be  molefled  in  the  Enjoyment  of  their  flights 
and  Privileges,  isfc.  Now,  that  our  Proceedings 
at  the  Election  cannot  lay  any  Imputation  of  our 
Difobedience  or  Dilloyalty  upon  us,  will  thus 
be  made  appear.  Either  we  had  the  Power  to 
eleft  a  Prefident,  or  wc  had  not:  If  we  had 
not,  to  what  End  or  Purpofe  did  his  Majefly 
command  us  to  eleft  one  ?  If  we  had,  our 
Power  was  cither  reflrain'd  to  Peifons  fo  and  fo 
qualified,  or  we  were  at  Liberty  to  choofe  whom 
we  pleas'd  :  But  we  could  not  do  the  latter,  as 
appears  by  our  Statutes ;  and  therefore  we  could 
not  ele£l:  Mr.  Farmer.,  being  not  invefled  v%rith 
any  Power  to  ele6t  a  Perfon  unqualified.  And  if 
we  had  fo  done,  our  Election  would  have  been  null 
and  void  in  itfelf,  and  the  Perfon  elefted  liable  to 
be  turn'd  out  by  our  Vifitor. 

As  for  the  Decree  of  his  Majefly 's  Commiflion- 
ers  ( in  Puifuance  of  which  your  Lordfhips  have 
admonifh'd  Dr.  Hough  to  receed  from  the  Place  of 
Prefident,  and  quietly  to  refign  the  Keys  of  his 
Office,  and  have  his  Name  ftruck  out  of  the  Col- 
lege-Book) we  humbly  conceive  it  to  be  null  and 
void  in  felf^  to  all  Intents  and  Purpofes,  Dw  Hough 
being  thereby  depriv'd  of  Freehold  for  Life  (of 
which  he  was  duly  and  legally  pofTefs'd )  without 
ever  being  called  to  defend  his  Right,  or  any  Mif- 
demeanor  objected  againfl  him.  Wherefore  we 
humbly  beg  leave  of  your  Lordlhips,  that  Dr. 
Hough  may  be  permitted  to  defend  his  Right  and 
Title  to  the  Prefidentfhip  at  Common- Law,  be- 
fore any  other  Perfon  is  put  in  PofTeflion  of  the 
Place. 

Thomas  Stafford, 
Hen.  Fa  i  rfax. 

After  this,  Mr.  IViggins^  Chaplain  to  the  Bifhop 
of  Oxford,  was  called  in,  who  delivered  a  Paper, 
impowering  him,  as  Proxy,  to  be  inflalled  Prefi- 
dent for  his  Lord}  which  being  read,  together 
with  the  King's  Mandate  for  the  Bifhop  of  Oxon. 
the  Queflion  was  put  to  two  or  three  of  the  Se- 
niors, Whether  they  would  aflifl  at  this  Inflal- 
ment?  Which  they  refufing,  the  Court  adjourn- 
ed to  the  Chapel,  where  the  Bifhop  of  Chefler 
put  Mr.^F/^^/w  into  the  Prefident's  Stall,  where 
he  took  the  Oath  which  the  Statutes  enjoin  the 
Prefident  at  his  Admiffion,  and  the  Oaths  of  Alle- 
giance and  Supremacy ;  the  latter  of  which  he  was 
ordered  to  take  upon  his  Knees,  which  he  accord- 
ingly did.  Then  their  Lordfliips  condufted  him 
to  the  Door  of  the  Prefident's  Lodgings,  where 
knocking  three  times,  and  the  Door  not  being 
opened,  they  returned  to  the  common  Roon>, 
and  commiffion'd  Atterhury,  and  a  Tipllaff,  to 
fetch  a  Smith  to  force  it  open;  which  was 
done,  their  Lordfhips  being  prefent  all  this 
while  :  None  of  the  Fellows,  except  Mr.  Char- 
nock,  aflifling,  or  being  fo  much  as  prefent  at  ei- 
ther of  thefe  Performances.  Then  the  Commif- 
fioners  being  returned  to  the  common  Room, 
Dr.  Fairfax  defired  Leave,  at  their  Leifures ,  to 
fpeakj  which  was  granted. 


N  n 


Z)r.  fj/;/. 
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Dr.Fairf.  My  Lords,  yourLordmips 
doing  of  whac  I  can  by  no  Means  confen:  to. 

l^pop  Ch.  You  are  big  to  be  delivered  of  your 
own  Deftruftion.  Will  you  fubmic  to  the  Bilhop 
of  Oson.  as  now  inlklled  Prefident,  by  Viitue  ot 
the  King's  Mandate? 

Dr.  Fairf.  I  will  not  ;  I  cannot  >  becaule  we 
have  a  ftatutable  and  legal  Prefident  already. 

Then  the  fame  Qiiellion  was  put  to  the  So- 
ciety, which  being  a  Buhnefs  of  Moment,  they 
dcfircd  Time  till  the  Afternoon  to  confider  it. 

Then  the  Court  adiourn'd  till  Three  o'Clock  > 
at  which  Time  the  Anfwcr  was  given  in  by  the 
Society  (except  Dr.  Fairfax,  who  had  given  his 
in  the  Morning)  fbat  iihereas  his  Majejiy  hath 
been  plcafcd,  by  his  Royal  Authority,  to  caufe  the 
R'fht  Reverend  Father  in  God,  Samuel  Bipop 
ef^Oson.  to  be  injlaUed  Prefident;  %ve  'whofe 
Names  are  hereunto  fnhfcribed,do  ftihmit,  as  far  as  is 
laivfiil  and  agreeable  to  the  Statutes  of  the  College,^ 
and  no  way  prejudicial  to  the  Right  and  "Title  of 
Dr.  Hough, 

This  Anfwer  was  accepted,  except  the  laft 
Claufe,  which  the  Lord  Chief  Jullice,  and  Baron 
Jenner  declared,  as  Judges,  to  be  infignificant,  fince 
nothing  they  could  do,  could  any  w.ay  invalidate 
Dr.  Hough's  Title ;  but  left  them  ftill  at  Liberty 
to  be  Witncfles  for  him,  or  any  other  way  be  ier- 
viceable  to  him  in  the  Recovery  of  his  Right. 
Upon  this  AfTurance,  the  Society  was  prevailed 
with  to  leave  out  the  laft  Claufe. 

Then  all  were  commanded  to  withdraw :  And 
Dr.  Fairfax  being  called  in,  the  Bidiop  asked  him 
what  he  meant  by  his  Paper  above-mentioned,  da- 
ted O&ober  the  izd,  and  whether  he  did  fubmit 
to  the  Authority  of  the  Court? 

Dr.  Fairf.  As  I  have  denied  it  above,  fo  I  do 
here. 

Then  the  Court  was  opened,  and  the  Doftor 
complained  before  them  all,  that  he  was  twice 
clofeted  ;  and  being  asked,  Whether  he  would 
obey  the  Court,  andBilliop  of  Oxon;'  He  plain- 
ly denied  both.  Upon  which  the  Buttery-Book 
was  called  for,  and  the  Bifhop  of  Chefter  com- 
manded his  Name  to  be  ftruck  outj  and  this  Sen- 
tence pafledj  viz. 

FOrafmuch  as  you  have  denied  the  Authority  of 
the  Court,  and  refufed  to  obey  the  Bifliop  of 
Oxon.  iphom  the  King  hath  made  your  Prefident; 
and  taken  Commons  after  your  Sufpenfion  ;  We  de- 
clare your  Place  void,  and  command  you  quietly  to 
depart  the  College  in  fourteen  Days. 

Dr.Fairf.  My  Lords,  all  the  huge  Calamities 
that  have  befallen  me,  are  on  the  fole  Account  of 
a  religious  and  confcientious  Obfervation  of  our 
pious  Founder's  Statutes,  whofe  Bread  I  have  eaten 
almoft  thefe  thirty  Years. 

L.  C.  J.  No  Speeches :  Befides,  if  you  have  any 
Papers,  inftead  of  reading  them,  leave  them  in 
the  Court. 

Then,  with  much  ado,  the  Doctor  prevailed 
with  them  to  let  him  read  his  Proteftation,  which 
he  left  in  the  Court. 


T  Henry  Fairfax,  Fellow  of  St.  Mary-Magdalen- 

■*•  College,  do  under  my  former  Anfwer  heretofore 
made,  and  to  the  Intent  it  may  appear  that  I  have  not 
confentcd,  nor  agreed  to  any  thing  done  againft  me, 
and  to  my  Prejudice,  I  proteji  that  your  Sentence  given 


appear  to  be  aliquaj  /  do  fay  it  is  iniqua  ^  injufta  ^ 
and  that  therefore  I  do  from  it,  as  iniqua  &  injufta, 
appeal  to  our  Soveieign  Lord  the  King,  in  his  Courts 
of  Jullice,  as  the  Laws,  Statutes  and  Ordinances  of 
the  Land  will  permit  in  that  Behalf. 

Subfcribedif 

Henry  Fairfax. 


Oftober  z^th, 
J687. 


This  Proteflation  was  over- ruled,  and  a  Copy 
of  the  Sentence  denied,  though  moit  earnellly  de- 
fired  at  the  Liftunce  of  Dr.  Hedges,  and  Mr.  Vice- 
Chancellor,  two  Days  after. 

At  the  Clofe  of  the  SefTions,  their  Lordfhips 
declared,  that  they  were  very  well  iatisfied  with 
the  Anfwer  the  Society  had  given  tRem  }  and 
though  before  they  had  laid  a  Libel  to  their 
Charge,  yet  that  Night  they  declared,  they  had 
met  with  nothing  from  them  but  Civihty,  and 
that  they  ihould  receive  the  fame  from  thein  j 
that  they  had  fliewn  themfelves  Men  of  excel- 
lent Tempers  this  Day  and  before ;  and  that  they 
would  reprefent  it  faithfully  Above  to  their  Advan- 
tage, and  that  if  it  any  way  lay  in  their  Power  to 
ferve  them,  they  fhould  be  very  ready  to  do  it. 

Then  they  adjourned  till  Wednefday  Morning, 
ordering  them  to  bring  in  their  Anfwer  to  the  fol- 
lowing Queftions. 

L  What  Gifts  andProvifions  have  you  for  Enter- 
tainment  of  Strangers  ? 

IL  What  is  the  Value  of  it  ? 

in.  How  is  it  applied  ? 

IV.  And  where  is  the  Place  of  Entertainment^ 


Wednesday,  OBober  %6th,  1687. 

IN  the  Morning  they  made  it  appear  to  their 
Lordfhips  very  fatisfaftorily,  that  they  were 
obliged  to  give  in  Charity- Money,  2  /.  5  5.  4  ^. 
and  that  befides  that,  they  gave,  communibus  annis, 
almoft  100/.  as  appeared  by  a  Paper  they  then 
delivered  in.  Upon  this  their  Lordfliips  were 
pleafed  to  expatiate  upon  their  generous  Bounty 
and  Liberality,  faying,  the  Complaint  of  this  Ac- 
count was  groundlefs,  and  that  it  would  induce 
the  King  to  a  better  Belief  of  them  in  all  other 
Matters. 

Then  a  Petition  of  Dr.  Rogers,  late  Organift, 
was  given  in,  defiring  to  be  reftored,  which  was 
read  J  but  feveral  Mifdemeanors  being  proved 
againft  him,  it  was  thrown  out,  and  he  advifed 
to  reft  fatisfied  with  30  /.  per  Ann.  which  the 
College  had  beftowed  on  him,  when  they  turn'd 
him  out  of  his  Place. 

Thursday,  OBober  i-jth,  1687. 

THIS  Morning  they  received  a  Lift  of  Leafes, 
i^c.  which  had  been  renew'd  two  Years 
laft  paft.  Mr.  Charnock,  the  new  Convert,  asked 
their  Lordfliips,  whether  thofe  Leafes  ftood  good, 
which  had  been  fealed  fince  Dr.  Hough's  Election  ? 
The  Lord  Chief  Juftice  anfwered.  Yes ;  for  Cor- 
porations always  flick  by  their  Seals.  Then  their 
Lordfhips  perufed  theCollege-Regifters,  and  find- 
ing nothing  in  them  to  objeft  againft,  they  were 
returned,  and  the  Court  adjourned  till  the  After- 
noon. At  which  Time  their  Lordfhips  told  them. 
That  having  received  no  Exprefs  from  Above,  as 

they 
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they  expefbed,  they  would  adjourn  till  Friday  at 
Eight  in  the  Morning. 

Friday,  October  i%th,    1687. 

THE  Commiflioners  being  feated,  all  were 
commanded  to  withdraw:  Then  only  the 
Fellows  were  called  in,  and  the  Bifhop  of  Chefter 
faid,  they  had  reprefented  them  fairly  to  the  King, 
but  his  Majefty  expeded  fome  farther  SubmifTion, 
which  they  advifed  them  to  make,  by  acknow- 
ledging their  Contempt  to  his  facred  Majefty  in 
Pcrfon,  and  to  his  Letters;  and  that  they  iliould 
promife  to  behave  themfelves  Loyal  for  the  future; 
and  that  they  fhould  fome  Ways  own  the  Pro- 
ceedings and  Legality  of  the  Court,  and  implore  his 
Majefty's  Pardon,  and  lay  themfelves  at  his  Feet. 

The  Fellows  making  a  little  Paufe,  the  Bifhop 
of  Chejier  told  them,  they  might  Word  it  them- 
felves j  or,  if  they  thought  fit,  Mr.  'Tucker  fhould 
affiil  them  in  a  Form.  Then  all  the  Fellows 
withdrew  into  the  Hall,  and  drew  up  the  follow- 
ing Anfwer. 

May  it  pleafe  your  Lordihips, 

JI/E  have  endeavoured  in  all  our  AElions^  to  cx- 
''  prefs  our  Duty  in  all  Humility  to  his  Majefty ; 
and  being  confcious  to  our  [elves,  that  in  the  'whole 
ConduSl  of  the  Bufinefs  before  your  Lordftjips,  tsehave 
done  nothing  but  what  our  Oaths  and  Statutes  indif- 
penfably  oblige  us  to,  we  cannot  make  any  Declaration, 
whereby  we  acknowledge  that  we  have  done  any  thing 
amifs,  having  acted  according  to  the  Principles  of 
Loyalty  and  Obedience,  fo  far  as  we  could,  without 
doing  Violence  to  our  Confciences,  or  Prejudice  to  our 
Rights  {one  of  which  we  humbly  conceive  the  Electing 
a  P  reft  dent  to  be)  from  which  we  are  fworn  upon  no 
Account  whatfoever  to  depart.  We  therefore  humbly 
beg  your  Lordfhips  to  reprefent  this  favourably,  with 
our  utmoft  Duty  to  his  Majefty,  whorn  God  grant  long 
and  happily  to  reign. 

Upon  their  Lordfliips  perufing  of  the  Anfwer, 
they  exprefled  their  Diflike  of  it,  faying,  It  did 
not  come  up  to  the  Addrefs  fent  to  his  Majefty 
at  Bath,  which  was  read.  To  this  it  was  replied. 
That  they  hoped  their  Behaviour  fince  had  been 
every  way  anfwerable  to  what  they  had  therein 
promifed.  Then  their  Lordihips  laid.  That  it 
did  not  come  up  to  what  they  delivered  in  on 
Tuefday. 

Dr.  Bayly.  My  Lords,  we  haveafted  conforma- 
ble to  our  felvesj  and  truly,  my  Lords,  I  cannot 
poffibly  confcfs  any  Crime. 

Bifh.Ch.  We  do  not  expeft  of  you  to  confels 
any  capital  Crime,  only  to  make  fome  Acknow- 
ledgment. 

Mr.  Fulham.  My  Lord,  we  were  ordered  to 
addrels  our  felves,  as  having  atted  in  Contempt 
of  his  Majefty's  Authority,  which,  my  Lord,  I 
look  upon  as  fo  great  a  Crime,  that  on  no  Ac- 
count I  would  be  guilty  of  it.  My  Lord,  we 
have  endeavoured  to  obey  his  Majefty  to  the  ut- 
moft of  our  Power,  and  feeing  your  Lordfhips 
were  pleafcd  to  accept  our  Anfwer  on  Tuefday,  I 
humbly  conceive  your  Lordftiip's  Honour  is  en- 
gaged, that  nothing  further  be  required  of  us. . 

Bifh.  Ch.  You  are  a  very  forward  Speaker,  and 
abound  in  your  own  Senfe. 

Mr.  Fulh.  My  Lord,  I  hope  your  Lordftiip 
will  give  me  leave  to  fpeak,  when  our  Fortunes 
are  fo  confiderably  at  Stake.  ■■ 
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Then  Dr.  Bayly  defired  of  their  Lordftiips  to 
give  him  Leave  to  explain  what  he  meant  by  the 
Word  fubmit,  in  his  Anfwer  on  Tuefday,  becaufe 
(faith  he)  I  hear  your  Lordihips  undcrftood  more 
than  was  meant,  and  leaft  your  Lordftiips  ftiould 
go  away  under  a  Miftake,  by  the  Word  fubmit^ 
in  the  former  Anfwer,  I  did  not  intend  any  future 
Obedience  to  the  Bifhop  of  Oxford  ;  but  meant 
it  in  Reference  to  the  King's  Authority,  inafmuch 
as  I  did  not  oppofe  or  refift  the  Bifhop  of  Ox- 
ford's Inftalment. 

Upon  this,  a  frefh  Qiicftion  was  put  to  the 
Fellows,  Whether  they  would  obey  the  Bifhop 
of  Oxford,  as  their  Preliident,  in  licitis  13  honeftis  ? 
To  which  all,  except  one  or  two,  anfwered.  They 
could  not  obey  the  Bifhop  of  Oxford  as  their  Pre- 
fident. 

Then  Mr.  Fulham  was  particularly  asked  the 
Queftion. 

Mr.  Fulh.  Dr.  Hough  being  duly  eleded  and 
admitted  Prefident,  doth  thereby  obtain  a  Right, 
which  I  am  not  fatisfied  he  hath  any  Way  for- 
feited, and  therefore  can  obey  no  other  Perfon  as 
Prefident. 

Biftj.  Ch.  Will  you  obey  the  Bifhop  of  Oxford 
as  in  PofTeflion  ? 

Mr.  Fulh.  I  cannot,  becaufe  the  Bifhop  hath  not 
lawful  PofTeffion. 

Then  he  was  asked,  wherein? 

Mr.  Fulh.  He  hath  not  PofTeflion  in  due  Form 
of  Law,  nor  by  proper  Officers.  I  am  informed 
that  the  proper  Officers  to  give  PofTeffion  of  a  Free- 
hold, is  the  Sheriff  with  a  Poft'e  Comitatus. 

L.C.J.  Pray,  who's  the  beft  Lawyer,  you  or 
I  ?  Your  Oxford  Law  is  no  better  than  your  Ox- 
ford Divinity.  If  ,you  have  a  Mind  to  a  Pojfe 
Comitatus,  you  may  have  one  foon  enough. 

Mr.  Fulh.  My  Lords,  I  intended  nothing  but 
Refpeft  to  your  Lordfhips,  and  have  endeavoured 
to  fpeak  and  behave  my  felf  with  due  Reverence; 
and  I  hope  your  Lordfhips  will  put  a  fivourable 
Conftruftion  on  what  I  faid. 

Then  all  were  commanded  to  withdraw,  and 
the  Buttery-Book  was  called  for,  and  after  that, 
Mr.  Fulham  was  fent  for  in  ;  and  by  the  Bifhop  of 
Chefter  fufpended  as  folio weth. 

Bifh.Ch.  Mr.  George  Fulham,  TFe  have  thought 
fit  to  fufpend  you  from  the  Profits  of  your  Fcllovcflnp 
during  his  Majefty's  Pleafare,  for  your  Contempt  and 
opprobrious  Language. 

Then  they  adjourned  till  Wednefday  the  i6th  of 
November,  ordering  the  abfent  Fellows  to  be  fent 
for  Home  againft  that  Tmae.  So  they  immediately 
went  for  London. 

Wednesday,    November   1 6tb,    \ 687. 
at  Nine  in  the  Morning. 

THE  Lords  Commiflioners  being  fat,  thefirit 
Thing  they  did,  lent  for  the  Buttery-Book  i 
then  called  for  Mr.  Joyncr  and  Mr.  Allihone,  and 
entered  them  aftual  Fellows ;  The  former  in  the 
Room  of  Dr.  Fairfax,  whom  they  had  expelled  > 
the  latter  in  Place  of'  Mr.  Ludford,  lately  decea- 
fed :  All  Oaths  being  difpenfed  with,  befides  that 
of  a  Fellow.  That  done,  the  Fellows  being  called, 
and  Reafons  given  in  for  thofe  that  were  abfent, 
the  Bifhop  of  Chefter  fpoke  a  Speech  to  this 
efFed. 
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Gentlemen, 

rOV R  many  Contempts  and  ivilfnl  Dlfobedience 
have  occafioned  this  Ftfttauon,  which  will  end  at 
la /I  in  your  Ruin.  This  Society  of  yours  has  been 
long  excrcifed  in  the  Methods  of  ^larrelling;  has  al- 
ivays  been  troubled  with  faflious  Spirits^  and  tejly 
Mutineer  s^  ever  fmce  the  Rcjl  oration  of  the  late  King: 
You  have  encoura^d  Quarrels  among  your/elves  -, 
Quarrels  between  your/elves  and  Pref.dent  }  par- 
rels, at  length.,  between  your/elves  and  Vijitor.  For 
I  have  often  heard  your  late  Fifitor  complain,  that 
this  Society  was  ever  flocked  with  an  unquiet  and 
tM'kdent  Generation.  By  thefe  Steps,  from  quarrel- 
ling with  the  Pre/idem  and  Fifitor,  you  have  at  laji 
advanced  to  the  highefl  Pitch  of  Infolence,  to  quarrel 
with  your  Prince,  ami  affront  his  Sacred  Majefly. 
I  endeavoured  before,  at  the  opening  our  CommiJJion, 
to  make  you  fenfible  of  the  Scandal  that  your  Difibe- 
dience  will  bring  upon  your  Religion;  how  much  you 
Stain  and  Diflmnour  your  liberal  and  ingenious  Edu- 
cation in  this  Society. 

You  cannot  hut  know  his  Majefly  is  your  fupream 
Ordinary.  Yon  cannot  but  have  read  in  Brafton, 
who  was  twenty  7'ears  Lord  Chiefjuftice  under  King 
Henry  III.  Nemo  prefumat  de  faftis  ejus  difqui- 
rere,  ne  dum  contra  faftum  ejus  venire :  Jll  Difo- 
hedience  implies  Pride :  For  no  Man  can  difohey  his 
Governor,  but  he  who  thinks  himfelf  wifer.  The 
Reputation  and  Honour  of  a  Prince  at  home,  and  his 
Refpea  abroad,  are  chief  Standards  of  a  Government. 
But  thefe  Pillars,  as  much  as  in  you  lies,  you  have 
endeavoured  tofhake.  And  unlefs  his  Majefly" s  Honour 
and  Right  be  vindicated  by  us.  He  can  neither  be 
feared  at  home,  nor  obferved  abroad.  Your  PunijJo- 
ment  mufl  be  as  puhlick  as  your  Crime.  It  cannot  be 
conceived  but  his  Majefly,  in  Juflice,  in  Honour,  in 
Clemency,  and  in  his  Royal  Tendernefs,  could  have 
proceeded  other  ways  than  he  has  done.  On  the  firji 
of  April  it  was  publifljcd  that  Dr.  Clark  was  dead: 
On  the  Eleventh  a  Mandamus  was  directed  to  you, 
for  choofing  Mr.  Farmer.  On  the  Ninth  you  prefented 
a  Petition  to  the  Lord  Prefident;  wherein  you  laid 
yourfelves  prof  rate  at  his  Majejlfs  Feet,  reprefenting 
to  him  the  Incapacity  of  Mr.  Farmer,  defiring  the 
Benefits  of  his  gracious  Declaration  for  preferving 
your  Rights  and  Properties,  and  befeeching  him  to 
nominate  another  Perfon  qualified  according  to  your 
Statutes,  in  the  Ele6iion  of  whom  you  would  Jloew 
your  ready  Obedience.  So  /aid  and  fo  done.  Gentle- 
men, had  been  very  well. 

But  immediately  after  the  Delivery  of  the  Petition, 
you  not  waiting  his  Majejlfs  Jnfwer,  proceeded  on 
April  the  i  pb  to  an  Ele£lion  of  Dr.  Hough :  So 
that  by  this  AEl,  which  was  plainly  contrary  to  his 
Majejlfs  Authority,  whofe  Mandate  did  certainly 
imply  an  Inhibition,  you  direElly  confronted  your  for- 
mer Promifes  of  ready  Obedience,  and  were  refolved 
to  give  the  King  nothing  but  good  IFords :  When  you 
had  done  this,  as  Men  of  ill  Defigns  are  always  in 
hafle,  for  a  Confirmation  of  it,  you  immediately  went 
and  furprized  your  Fifitor,  and  by  that  7neans  per- 
fuaded  him  to  confirm  Dr.  Hough,  that  very  Day 
he  received  an  Order  from  the  Lord  Prefident  to  the 
contrary. 

Upon  this  News  the  King  was  much  amazed,  and 
required  an  Account  of  your  Proceedings ;  therefore 
the  Lords  Commifjioners  iffued  out  a  Citation  j  and 
after  hearing  the  Plea,  upon  mature  Confultation  with 
the  Learned  of  both  Laws,  judged  the  pretended  Ele- 
ifioK  of  Dr.  Hough  to  be  void  and  null,  and  him  to 
h  removed,  by  an  Inflrument  dated  the 


date  was  fent  on  the  to  you  to  eleB  the  Bi- 

foop  of  Oxon.  Upon  which  Terms  his  Majefly  was 
gracioufly  plea  fed  to  difpenfe  with  your  Difobcdience 
hitherto.  But  this  being  difobcyed,  his  Majefty  in 
Perjen,  on  the  ^th  of  Seprember,  foit  for  yon  to 
Chri  ft- Church,  and  required  you  immediately  to  cleSi 
the  Bipop  of  Oxon.  Prefident.  You  went  fir  ait  to 
the  Chapel,  a  Place  one  would  think  fljould  have  in- 
fpired  more  Devotion  and  Awe  of  his  Sacred  Majefly 
in  you;  and  there  contemptuoufly  fubfcribed  and  figned 
a  Paper,  direEfly  thwarting  his  Majefly' s  Command. 
The  Ground  of  your  Difobcdience  you  prelend  that  yoa 
could  not  eleSl  him,  whereas  you  could  not  but  know  by 
a  written  Mandate,  that  lay  by  you,  that  Admiffion 
would  have  fatisfied  his  Majefly.  Confcience,  the  fl ale 
Topick  of  Rebellion,  was  here  brought  tovindicate your 
petulant  and  contumacious  Behaviour.  You  pretended 
that  you  were  obliged  by  Oaths,  and  I  am  Jorry  that 
at  the  fame  Time  you  forgot  that  of  Allegiance.  And 
indeed  there  is  not  a  greater  Sign  of  Hypocrify,  than 
partial  Obedience.  Had  you  any  RefpeEl  to  the  Fa- 
ther of  your  Country,  and  your  Mother  the  Church.^ 
you  would  have  facrificed  your  pretended  Scruples, 
as  a  Peace-Offering  to  the  King.  The  befl  of  us,  I 
am  fure,  have  Reaf'on  to  beg  God  and  the  Kin^s  Par- 
don. But  you,  as  if  his  Majefly  reigned  by  Courtefy^ 
would  have  a  King  under  you,  but  none  over  you. 
You  urged  the  Obfervance  of  your  Statutes, of  which, 
as  it  hath  appeared,  you  have  not  been  fo  conflant 
Obfervers ;  when  your  own  Humour  prompts  you  to  a 
Difpenfation,  then  you  can  readily  embrace  it;  wit- 
nefs  but  that  of  being  ferved  per  Mafculos,  by  which 
great  Scandals  have  come  to  this  Society  by  reafon  of 


But  when  the  King  interpofed,  in  whofe  Power 
alone  it  is  to  difpenfe  with  them,  then  you  prefently 
a5l  according  to  fuch  Methods  as  thefe.  None  of  thefe 
Pretences  will  eafe  you  with  wife  andfober  Men. 

This  was  the  only  Oppofition  his  Majefly  in  his 
Progrefs  received:  Wherever  his  Sacred  Majefty 
ca7ne,  he  worked  a  miraculous  Converfton,  except  in 
Oxford  ;  and  fo  far  fatisfied  every  one  with  the 
Equity  of  his  Proceedings,  that  none  went  away  dif- 
contented  from  his  Prefence,  unlefs  it  was  for  this 
Reafon,  that  they  could  not  enjoy  it  any  longer. 

Oftober  the  zoth.  We  came  down,  and  upon  open- 
ing our  Commiffon,  I  took  care  to  reprefcnt  to  yott 
the  Heinoufnefs  of  your  Offence,  and  to  perfuade  you 
to  a  ferious  Repentance;  but  all  in  vain. 

For  on  Saturday  Morning  we  required  you  to  ad- 
mit and  inflal  the  Bift:op  of  Oxford ;  which  all,  ex- 
cept three,  refufed :  In  the  Afternoon  Dr.  Hough 
having  been  deprived,  and  by  us  commanded  to  depart 
the  College,  came  unto  us  without  any  leave,  hut  not 
without  great  Attendance  ;  Circumfiances,  I  think, 
much  unbefitting  a  Man  pronounced  expelled;  and 
there  entered  a  Proteftation  againfl  all  that  we  had 
done,  or  hereafter  ftoould  do,  as  illegal,  unjufi  and  null; 
which  he  delivered  not  in  Writing,  but  by  Word  of 
Month ;  a  Thing  repugnant  to  the  Nature  of  all  Ap- 
peals :  And  which  was  worfe,  without  the  ufual 
Salvo  to  his  Majeflf  s  fupream  Power.  When  he  had 
jpoken  it,  there  followed  fuch  a  tumultuous,  feditious 
and  infolent  H  U  M,  which  if  you  yourfelves  had  not 
applauded,  or  at  leaf  confented  to,  it  was  impofjible 
but  that  you  would  have  difcovered  fome  of  thofe  Mu- 
tineers. However,  fince  his  Carriage  and  Language 
gave  occafion  to  it,  'twas  thought  fit  that  he  only 
ftoould  be  obnoxious  ;  and  accordingly  he  was  bound 
over. 
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On  Tuefday  ive  our  [elves  caufed  the  Bijhop  of 
Oxon.  to  be  inft ailed  by  bis  Proxy  ;  after  which  ive 
propofed  to  you^  whether  being  nowinflalled,  you  would 
fubmit  to  him  in  Ileitis  6c  honeftis  ?  To  which  you 
gave  an  Anfwer  under  your  Hands  in  the  Affirmative. 
Toil  then  alfo  defired  of  us  to  reprefent  your  Cafe  fa- 
vourably to  his  Majefiy.,  giving  all  Affiiirance  of  your 
Loyalty  and  Obedience.     But  this  Affuratice  of  Sub- 
tniffion  Lifted  not  long  j  for  on  Thurfday,  being  re- 
quired of  us  to  fubfcnbe  fuch  a  Submiffion  to  his  Ma- 
jefty  as  we  thought  agreeable  to  your  Duty^  you  re- 
quired Time  to  confult  of  it  ■■,  and  after  Deliberation.^ 
figncdfuch  a  Paper.,  which  feemed  rather  to  be  a  Pro- 
teftation  againfi  your  former  Submiffion,  than  an  Ac- 
knowledgement of  your  Crime.     Upon  this  we  might 
juftly  then  have  proceeded  to  an  Expulfion  :  But  we 
thought  fit.,  in  Compaffion  to  you.,  to  take  a  Journey 
to  London,  and  acquaint  his  Majejly  with  your  Dif- 
obedience  and  ungrateful  Behaviour.   His  Majefty  was 
extremely  amazed  that  his  Clemency  fhould  be  defpif- 
ed  i  but  yet.,  to  your  Co'/nforts  be  it  fpoken.,  his  Pati- 
ence and  Goodnefs  extends  as  far  as  your  Provoca- 
tion^ can  :  But  if  you  flill  perfifl  in  your  Obftinacy., 
tbofe  that  are  too  tall  to  ftand.,  and  too  flubborn  to 
bend.,  deferve  to  be  broken.  And  now,  I  think,  I  have 
faid  enough  to  let  you  know,  that  the  Fig-leaves  you 
have  fo  artificially  ft  itched  together,  are  not  fuffici- 
ent  to  cover  your  Nakednefs.     I  wifh  to  God  you  had 
the  fame  Tendernefs  for  your  Concern,  as  his  Maje- 
Jlfs  Commiffioners  have  for  you.     But  if  you  Jlill 
perfift  to  oppofe  the  Royal  Power  of  the  King,We,who 
are  come  to  vindicate  the  Right  and  Honour  of  his 
Majefty,  refolve  to  difcharge  our  Confidences  and  Du- 
ties to  God  and  the  King,  without  any  RefpeSl  of  Po- 
pularity ;  thafs  but  the  Paradife  of  Fools,  and  Scorn 
of  wife  Men  :  And  therefore,  as  for  us,  we  have  no 
more   regard  to   Peoples  Diflike ,  than  what  they 
dream.    By  reafon  therefore  of  your  late  hypocritical 
Submiffion,  the  Cotnmiffioners  have  thought  fit,  upon 
mature  Confiideration,  to  draw  up  an  Inftrument,  which 
fhall  be  read  to  you,  to  which,  if  youfhall  immediate- 
ly fubfcribe,  before  you  leave  the  Room,  wefiiall  leave 
you  to  his  Majefty' s  Pardon.  And  this  we  expeSlfrom 
you  all,  except  Dr.  Tho.  Smith,  and  Mr.  Charnock, 
with  whofe  Behaviour  the  King  is  fo  well  fatisfied, 
that  he  expeSls  no  more  from  them. 

Then  all  the  Fellows  being  called  in,  their 
Lordfhips  tendered  a  Form  of  Submiffion  to 
them  to  be  figned.  Which  take  as  folio weth : 

To  the  King's  moft  Excellent  Majefty. 
The  humble  Petition  and  Submiffion  of  the  Fel- 
lows of  St.  Mary-Magdalen-(Zo][&gG  in  the  Uni- 
verfity  of  Oxon.  whofe  Names  are  fubfcribed. 

TT7"£  Tour  Majeftfs  moft  humble  Petitioners,  have 
'^  a  deep  Senfe  of  being  juftly  fallen  under  your 
Majeftfs  Difpleafure,for  our  Difobedience  and  Con- 
tempt to  your  Majefty ,  and  to  the  Authority  of  your 
Majefty' s  Commiffioners  and  Vifitors  :  We  do  in  all 
Humility  proftrate  our  fielves  at  your  Majeftfs  Feet, 
humbly  begging  Tour  Pardon  for  our  faid  Offences,  and 
promifing  that  we  will  for  the  future  behave  our 
[elves  more  dutifully  >  and,  as  a  Teftimony  thereof,  we 
do  acknowledge  the  Authority  of  your  Majeftf  s  faid 
Vifitors,  and  the  Juftice  of  their  Proceedings ;  and 
we  do  declare  our  entire  Submiffion  to  the  Lord  Bifhop 
of  Oxon.  as  our  Prefident. 

To  which  Paper  all  (except  Dr.  Thomas  Smith 
and  Mr.  Charnock)  refufed  to  fubfcribe. 

Dr.  Aldworth,  as  Vice-Prefident,  was  firft  call- 
ed in  to  fign  the  Paper  which  had  been  read  to 
all  the  Fellows. 


Fice-Prefi.  My  Lords,  we  "dcfire  Time  to  con- 
fidcr  of  it,  and  to  give  our  Anfwer  m  Writing. 

Bifij.  Ch.  No,  you  muft  every  one  fign,  or  re- 
fufe,  as  you  arc  called. 

Bar.  Jenn.  There  is  no  Anfwer  to  be  given,  but 
ay  or  no. 

They  all  moved  again  for  Time,  hut  it  was  refufed. 
Fice-Pref.  My  Lords,  this  is  the  firft  Time  of 
my  Appearance  before  your  Lordftiips,  fince  your 
fitting  here  j  and  therefore  I  pray  to  be  heard. 

My  Lords,  I  am  as  ready  to  comply  with  the 
King's  Pleafure  as  any  ;Man  living  >  neither  do  I 
know,  that  we  have  ever  in  this  Place  been  difo- 
bedient  to  the  King,  where  it  was  in  our  Power 
to  obey  his  Commands.  Our  Founder  in  the  firft 
Claufe  of  the  Oath  we  take  at  this  Eleftion,  has 
provided,  that  no  one  ihall  be  Prefident  of  his  Col- 
lege, but  who  was  bred  in  it,  or  in  the  College 
where  he  himfelf  was  bred.  Now  for  us  who 
have  elefted  Dr.  Hough  ,  a  Perfon  qualified  ac- 
cording to  our  Statutes ,  who  has  been  inftail- 
ed,  fworn,  confirmed  and  approved  of  in  all  the 
Ways  and  Manner  prefcribed  in  the  Statutes  for 
us  i  my  Lords,  to  accept  and  admit  of  a  Stranger, 
and  a  Foreigner  in  his  Place,  is,  to  the  beft  of  my 
Underftanding,  a  giving  up  the  Rights  of  the  Col- 
lege to  other  Lffes  than  the  Founder  defigned  it. 
Here  he  was  interrupted. 
Bifi}.  Ch.  Your  Statutes  are  over-ruled  by  the 
King's  Authority. 

Fice-Pref.  My  Lords,  your  Lordfliips  fit  here 
as  the  Vifitors  j  which  implies,  there  are  certain 
Laws  and  Statutes  we  are  bid  to  obfei"ve,  and  by 
which  we  are  to  be  governed  ;  and  if  it  fhall  ap- 
pear to  your  Lordftiips,  that  we  have  a£i:ed  con- 
formably to  thefe  Statutes,  I  hope  we  ihall  nei- 
ther incur  the  King's  Difpleafure  nor  your  Lord- 
fhips. The  whole  Tenour  of  our  Statutes  run. 
That  we  fhould  inviolably  maintain  our  Rights, 
and  obferve  the  Rules  of  our  Founder  j  he  has  laid 
his  Curie  upon  us  if  we  vary  from  them.  [Here 
he  repeated  the  Words  of  the  Founder,  Ordina- 
mus  fub  poena  Anathematis,  (^  indignationis  Omnipo- 
tentis  Dei,  &c.  Item^fub  interminatione  Divini  Ju- 
dicis  inter dicimus .  ] 

Bifio.  Ch.  Are  you  not  to  obey  the  King  as  well 
as  the  Founder's  Statutes  ? 

Fice-Pref.  My  Lord,  I  ever  did  obey  the  King, 
and  ever  will :  Our  Statutes,  which  we  are  fworn 
to  obferve,  are  confirmed  by  feveral  Kings  and 
Queens  before  and  fince  the  Reformation,  and  as 
we  keep  them,  are  agreeable  to  the  King's  Laws 
both  Ecclefiaftical  and  Civil  j  and  fo  long  as  we 
live  up  to  them,  we  obey  the  King. 

Bifh.  Ch.  Your  Statutes  were  never  confirmed 
by  his  prelent  Majefty. 

Dr.  John  Smith.  My  Lord,  neither  have  they 
been  repealed  by  his  Majefty ;  and  what  is  not  re- 
pealed is  confirmed. 

Then  their  Lordfhips  preffing  to  fign  or  refufe, 
the  Fice- Prefident  faid  : 

Fice-Pref  My  Lords,  I'll  then  deal  plainly, 
in  regard  to  my  Oath  and  the  Statures,  to  tha 
Right  of  all  our  Succeflbrs  and  of  Dr.  Hough, 
whom  I  believe  to  have  been  as  fairly  elected,  and 
as  legally  poflefl'ed  as  ever  any  fince  the  Founda- 
tion of  the  College:  I  cannot  fubmit  to  the  Biftiop 
of  Oxon.  as  Prefident. 

So  he  was  ordered  to  withdraw. 
Then  the  fame  Queftion  was  put  to  all  the 
other  Fellows  fingly  ,   who  all  refufed  to  fign 
the  SubmifTion  ,  except  Dr.  Tho,  Smith  and  Ut. 

Char- 
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Charnock ,  vfho  were  not  prefs'd,  tor  the  Reafon 


above, 


Mr.  Thompfon  king  called  in  to  fign  the  Paper,        W  H I T  E-H  A  L  L,  December  lo,  1687. 

HI  S  Majefty's  Commiffioners  for  Ecclcfia- 
ftical   Caufes,   and  for  vifiting  all    Cathc- 


faid . 

Mr.  iToompfon.  My  Lords,  I  have  been  always 
obedient  to  his  Majefty's  Commands;  I  was  not 
concerned  in  the  Eledion  of  Dr.  Hough  ;  I  voted 
for  Mr.  Farmer,  and  ani  ready  to  fubmic  to  the 
Bifbop  of  Oxon. 

Bijh  Ch.  Did  you  not  put  your  Hand  to  this 
Petition  ?  Is  not  this  you  Hand  ?— Read  the  Peti- 
tion —  lit  was  read']  —  In  which  the  Fellows  de- 
fu-ed  his  xMajefty,  to  nominate  any  qualified  Per- 
fon,  and  to  retraft  his  Mandate  granted  for  Mr. 

Farmer.  -in 

Mr.  fhojnpfon.  My  Lord,  I  conceive  the  Pe- 
tition not  to  be  difobedient.  We  had  not  yet  re- 
ceived the  Mandate  J  as  foon  as  it  came,  I  humbled 

my  felf. 

Bar.  Jen.  Then  why  can't  you  humble  your 
felf  again  ;  is  there  any  Hurt  in  it  ? 

Mr.  Thompfon.  This  Paper  requires  me  to  own 
my  Difobedience  to  his  Majerty  :  I  am  not  con- 
fcious  of  any,  and  therefore  1  cannot  fubfcnbe. 

After  a  (hort  Time,  all  who  refufed  to  fign  the 
Submiffion  were  called  in,  and  by  Sentence  ot 
their  Lordfliips,  expelled  the  College  for  Con- 
tempt, fj'-r.  ( except  as  before.)  After  Sentence, 
all  that  were  expelled  fpoke  to  this  Effeft  :   '  My 

*  Lords,  we  profefs  all  Duty  to  the  King,  and 
'  Refpeft  to  your  Lordfhips,  but  muft  beg  leave 
«  to  declare  ;  That  we  think  our  felves  injured  in 
<  your  Lordfhips  Proceedings,  and  therefore  pro- 

*  teft  againft  them,  and  (hall  ufe  all  juft  and  legal 

*  Ways  of  being  relieved". 

After  a  fhort  Time,  an  Inftrument  was  fixed  on 
the  College-Gates,  in  thefe  Words  : 

By  his  Majeflfs  Commijfioners  for  Ecclefiafical 
Caufes,  &c.  particularly  authorized  and  impower- 
ed  to  vifit  St.  Mary-Magdalen-Co%^  in  the  Uni- 
verfity  of  Oxon. 

WHereas,  in  our  Vifitation  of  the  faid  Col- 
lege, it  appeareth  unto  us.  That  Doftor 
Charles  Aldworth,  Dr.  Alexander  Pudfey,  Dr.  John 
Smith,  Dr.  fhomas  Bailey,  Dr.  thomas  Stafford, 
Mr.  Robert  Almond ,  Mr.  Manwaring  Hamond  , 
Mr.  John  Rogers,  Mr.  Richard  Strickland,  Mr. 
Henry  Dobfon,  Mr.  James  Bailey,  Mr.  JohnDavies, 
Mr.  Francis  Bagpaiv ,  Mr.  James  Fayrer,  Mr.  Jo- 
feph  Harivar,  Mr.  T'homas  Bateman,  Mr.  George 
Hunt,  Mr.  William  Cradock,  Mr.  John  Gillman, 
Mr.  George  Fulham,  Mr.  Charles  Pennyflon,  Mr. 
Robert  Hyde,  Mr.  John  Terbury,  Mr.  Robert  Hoi- 
den,  and  Mr.  Stephen  Wilks,  Fellows  of  the  fame 
College,  have  been  feverally  guilty  of  Difobedience 
to  his  Majefty's  Commands,  and  obftinately  con- 
temned his  Royal  Authority ,  and  do  ftill  perfift  in 
the  fame :  We  have  thought  fit,  upon  mature  Confi- 
deration  thereof,  to  Declare,  Pronounce,  and  De- 
cree, That  the  faid  Dr.  Charles  Ald-worth,  8cc.  and 
every  of  them,  be  deprived  and  expelled  from  their 
refpeftive  Fellowfhips.  And  we  do  by  this  our 
Sentence  and  Decree ,  Deprive  and  Expel  them 
of  and  from  their  faid  feveral  and  refpedive  Fel- 
lowfhips. 

Given  under  our  Seal,  this  l6th  Day  of  No- 
vember, 1687. 


dral  and  Collegiate  Churches  and  Colleges,  (^c. 
met  this  Day  ;  and  taking  into  their  Confideration 
all  that  hadpalTcd  in  theBufinefsof  St.  Mary- Mag- 
dalen-CoWege.  in  Oxford,   and  the  contemptuous 
and   difobedient  Behaviour  of  Dr.  John   Hough, 
and    feveral    of   the    Fellows   of   that    College, 
throughout  the  whole  Proceeding  ,  their  Lord- 
ihips  declared ,  decreed  and    pronounced  ,  That 
Dr.  Hough,  Dr.  Charles  Aldworth,  Dr.  Henry  Fair- 
fax, Dr.  Alexander  Pudfey,  Dr.  John  Synith,  Dr. 
Thomas  Bailey,  Dr,  Thomas  Stafford,  Mr.  Robert 
Almond,  Mr.  Manwaring  Hamond,  Mr.  John  Ro- 
gers, Mr.  Richard  Strickland,   Mr.  Henry  Dobfon, 
Mr.  James  Bailey,  Mr.  John  Davies,  Mr.  Francis 
Bagffjaw,  Mr.  James  Fayrer,  Mr.  Jofeph  Harwar, 
Mr.  Thomas  Bate-man,  Mr.  George  Hunt,  Mr.  IFil- 
liam  Cradock,  Mr.  John  Gillman,  Mr.  George  'Ful- 
ham, Mr.  Charles  Pennyflon,  Mr.  Robert  Hyde,  Mr. 
Edward  Terbury,  Mr.  flenry  Holden,  and  Mr.  Ste- 
phen IVilks,  ftiould  be  uncapable  of  receiving,  or 
being  admitted  to  any  Ecclefiaftical  Dignity,  Be- 
nefice or  Promotion  :    And  fuch  of  them  who  are 
not  yet  in  holy  Orders,  were  adjudged  uncapable 
of  receiving  or  being  admitted  into  the  fame.    All  . 
Archbilhops,  Bifhops,  and  other  Ecclefiaftical  Of- 
ficers and  Minillers  within  the  Kingdom  of  Eng- 
land, being  required  to  take  Notice  of  the  faid  Sen- 
tence and  Decree,  and  to  yield  Obedience  there- 
unto. 

TH  E  17th  of  January,  1687,  being  the  Day 
that  the  thirty  Demies  of  Magdalen-CoWtgs 
were,  by  Summons  from  the  Bifhop  oiOxon.  the 
new  Prefident  commanded  to  appear  before  him  ; 
and  none  appearing ,  Mr.  Charnock  the  new  Vice- 
Prefident,  called  for  the  Buttery-book,  and  ftruck 
out   the  Names  of  Mr.  Holt, 

Mr.  Adams  Senior,  Mr.  Vefey,  and  Mr.  Brabourn 
Mafters  of  Art ;  Mr.  Hyde,  Mr.  Woodvjard,  Mr. 
Fulham,  Mr.  Watkins,  Mr.  Stacy,  Mr.  Sherivin, 
and  Mr.  Kenton,  Batchelors  of  Art  j  Mr.  Crofs, 
Mr.  Bufh,  and  Mr.  IVells,  Under -Graduates  : 
Which  Fourteen  were  then  refident  in  the  Uni- 
vcrfity,  and  three  more,  who  efcaped  Expulfion 
at  that  time. 

Afterwards,  when  the  King  had  certain  Intelli- 
gence of  the  Prince  oi  Orange's  Defign,  viz.  Otlo- 
ber  12,  1688,  he  ordered  the  Bifliop  of  fFinche- 
fler,  Vifitor  of  Magdalen-CoWege ,  to  fettle  that 
Society  regularly  and  ftatutably;  accordingly,  O^o- 
ber  16,  the  Biftiop  of  Winchefler  caufed  a  Citati- 
on to  be  fixed  on  the  Gate  of  the  College,  to  rccal 
Dr.  Hough,  and  the  former  Fellows  of  that  Socie- 
ty, by  the  Second  of  November  following  >  but  an 
Account  coming  that  Poft  of  the  Prince  of  Orange's 
Fleet  being  dilabled  by  a  Storm,  the  Bifliop 
was  recalled  to  London,  and  the  Reftoration  of 
the  College  put  off  :  But  when  it  appeared  that 
the  Fleet  was  ready  to  fail  again  ,  then  the  Bufinels 
of  the  College  was  refumed,  and  efFeftcd  Novem- 
ber 24. 
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CXLT.  The  Trial  of  Philip  Standsfield,  Son  to  Sir  James 
Standsfield  of  New-Milns  in  Scotland,  Jor  the  Murder  of 
his  Father,  and  other  Crimes,  Feb  6,  i68>     4  Jac,  II. 


^URIA  Jufliciaria  S.  D.  N.  Regis, 
tenta  in  pra;torio  Burgi  de  Edinburgh, 
Sexto  die  Menfis  F<?^ram/  i68-7,  per 
Nobilem  &  Potentem  Comitem  Gear- 
gium  Comitem  de  Linlithgo'w,  Domi- 
num  Livingftoun,  &c.  Jufticiarium  Generalem  to- 
tius  Regni  Scotits,  &  honorabiles  viros  Dominos 
Johanncm  Lockhart  de  Cajile-hill,  Davidem  Balfour, 
de  Forret,  Rogermi  Hodge  de  Harcafe,  &  Johannem 
Mtiray  de  Drumcairn ,  Commiffionarios  Jufticia- 
rise  didti  S.D.N.  Regis.     Curia  legitime  affirmata. 

I  NT  RAN. 

PHilip  Standsfield,  eldeft  lawful  Son  to  Umquhile 
Sir  James  Standsfield  of  New-Milns,  Prifoner 
within  the  Tolbooth  of  Edinburgh,  Indited  and 
>^cculed  at  the  Inftance  of  Sir  John  Dalrympk 
Younger  of  Stair,  his  Majefty's  Advocate  for 
his  Highnefs's  Interefl: :  That  where  notwith- 
ilanding  by  the  Law  of  God,  the  Common 
Law,  Law  of  Nations,  Laws  and  Ads  of  Par- 
liament of  this  Kingdom,  and  conftant  Praftice 
thereof,  the  exprefling  of  malicious  and  feditious 
Words  to  the  Difdain  of  his  Sacred  Majeily's  Per- 
fon,  and  Contempt  of  his  Royal  Government, 
fuch  as  drinking  or  wifhing  Confufion  to  his  Ma- 
jefty,  is  High-Treafon,  particularly  by  the  zd  A£l. 
2d  Seff.  Par.  ift  King  Charles  IL  of  ever  glorious 
Memory:  The  Plotting,  Contriving  or  Intending 
Death  or  Defl:ru6tion  to  the  King's  Majejly,  or 
any  bodily  Harm,  tending  to  Death  or  Deilru- 
dbion,  or  who  fliall  by  Writing,  Printing,  or  other 
malicious  Plotting,  and  advifed  Speaking,  exprefs 
and  declare  fuch  their  treafonable  Intentions,  after 
fuch  Perfons  being  legally  convi£led  thereof,  they 
fhall  be  deemed,  declared  and  adjudg'd  Traitors: 
*'And  the  Curfing,  Beating,  Invading,  or  Aflaffina- 
ting  of  a  Parent  by  a  Child,  above  the  Age  of 
fixteen  Years,  who  is  not  mad  and  furious,  is 
punifhable  by  Death,  and  Confifcation  of  Move- 
ables :  And  of  all  other  Murders,  Paricide  is  the 
moft  atrocious  and  unnatural ;  and  Murder  under 
Truft,  is  punifhable  as  Treafon  with  Forfaulture  of 
Life,  Land  and  Goods,  and  particularly  by  the 
zo  J5i.  I  ft  Sef.  zd  Par.  King  Charles  II.  The 
King's  Majefty  and  Eftates  of  Parliament,  confi- 
dering  how  great  and  atrocious  a  Crime  it  is  for 
Children  to  beat  or  curfe  their  Parents,  and  how 
the  Law  of  God  hath  pronounced  juft  Sentence 
of  Death  againft  fuch  as  fhall  either  of  thefc  Ways 
injure  either  of  their  Parents  j  therefore  the  King 
and  Eftates  of  Parliament  did  Statute  and  Ordain, 
That  ivhofoever.  Son  or  Daughter,  above  the  yfge  of 
fixtcenTears,not  being  dijlra£led,pall  beat  or  curfe  ei- 
ther their  Father  or  their  Mother,  flo all  be  put  to  Death 
•Uiithout  Mercy.  And  ficklike  by  the  fi  AB.  ii 
Par.  King  JamesYl.  It  is  Statuted  and  Ordained, 
That  the  Murder  or  Slaughter  of  whatfomever  of  the 
Leidges,  where  the  Party  fain  is  under  the  Trufi, 
Creait,  Jffurance,  and  Poiver  of  the  Slayer,  all  fuch 


Murder  or  Slaughter  to  be  committed  in  time  comin" 
the  fame  being  lawfully  tried,  and  the  Perfon  dilatVd 
found  guilty  by  an  Jffife  thereof,  fJmll  be  Treafon, 
and  the  Perfon  found  culpable  JImll  forfault  Life  and 
Goods;  as  in  the  (hid  Laws  and  AcTrs  of  Parliament 
at  more  length  is  contained.     Neverthelefs  it  is  of 
Venty,  that  the  faid  Philip  Standsfield  fhaking  ofF 
FJ^^  ..^  ^°'^'  ^^^  ^°"^s  ^"d  Ties  of  Nature 
and  Chnftianity,   Regard  and  Obedience  to  the 
laid  Laws  and  A£ls  of  Parliament,   did  dare  and 
pielume  to  commit  the  faid  horrid  and  deteftable 
Crimes,  in  fwa  far  as,  upon  the  firft,  fecond,  third 
or  one  or  other  of  the  Days  of  the  Months  of 
June,  July,  Augufl,  or  September  laft,  by  paft  one 
or  other  of  them,  he  did,  within  the  Houfe  and 
Kitchen  o<[ New-Milns,  call  for  Ale  to  drink  fome 
Healths,   and  in  the  Prefence  of  John  Robifon 
then  his  Father's  Servant,  Agnes  Bruce,   likewife 
his  Father's  Servitrix,  and  feveral  others,  he  did 
as  a  moft  villanous  and  avowed  Traitor,  prefume 
and  dare  to  begin  a  Health  to  the  Confufion  of  his 
Sacred  Majefty,   his  native  Soveraign,   and  did 
drink  off  the  fame,  and  caufed  others  in  his  Com- 
pany to  do  the  like.  And  fickhke  Sir  James  Stands- 
field  of  New-Milns  his  Father,  having  caufed  Edu- 
cat  and  bring  him  up  Decentlie,  and  in  Plenty 
conform  to  his  Rank  and  Quality,  and  having  left 
no  means  uneffayed  for  his  Literature,  Education 
and  Subfiftencej  yet  he  being  a  profligate  and  de- 
bauched Perfon,  did  commit,   and  was  accelTory 
to  feveral  notorious  Villanies,  for  which,  both  at 
home  and  abroad,  he  was  apprehended  and  detain- 
ed Prifoner,  as  in  the  Marfimlfea-Prifon  in  South- 
wark,  in  the  publick  Prifons  of  Amuoerp  and  Or- 
leance,  and  feveral  other  Places:  And  though  his 
Father,  out  of  natural  Compaffion  to  hinf,   did 
caufe  releafe  him  out  of  thefe  Prifons,  in  which  he 
was  fo  juftly  confined,  he  no  fooner  had  his  Li- 
berty,  than  he  of  new  invented  and  went  about 
his  villanous  Praflices  and  Debauches :   And  his 
Father  at  laft  perceiving  that  nothing  could  re- 
claim him  from   thefe  and  the  like  Proceedings, 
having  fignified  his  Inclinations  to  diftieriih  him' 
and  in  order  thereto,   having  difponed  his  Eftate 
in  Favours  of  John  Standsfield  his  fecond  Son> 
the  faid  Philip  did  thereupon  conceive,   harbour 
and    entertain  ane  hellifti  Mahce  and   Prejudice 
againft  the  faid  Sir  James  Standsfield  his  Father, 
and  moft  barbaroufly  did  declare,   threaten  and 
vow  at   feveral  Times,   that  he   would  cut  his 
Throat :  And  particularly  upon  the  firft,  fecond, 
or  third,   or  remanent  Days  of  the  Months  of  the 
Year  1680,  within  the  Houfe  of  Ja-rnes  Smith  in 
Nungate  oxHaddingtoun,  and  upon  the  firft,  fecond, 
or  third,  or  one  or  other  of  the  Days  of  the  Months 
of  January,  February,  March,  and  remanent  Months 
of  the  Year  1687,  within  the  Houfe  oi  James  Baik- 
hie  Fermorer  in  New-Milns ;  and  within  his  Fa- 
ther's own  Houfe  oi  New-Milns,  and  in  the  Houfe 
of  IVilliam  Scot  there  j  and  upon  the  firft,  fecond, 

third. 
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third    or  one  or  other  of  the  Days  of  the  Months     faid  PbU'ip  his  Son,  had  both  attempted  to  affafTi- 
of  Januay\,Fc!/ruary^March^  and  remanent  Months     nate,  and  offered  Violence  to  his  Perfon,  and  that 
'"    "      "  "  .     -^    ,.  he  was  devifing  and  contriving  his  Death.     And 

the  {-lid  Sir  James  Standsfield  his  Father,   having 
upon  the  Day  oi November  lail,  gone  from 

the  City  oi  Edinburgh^  to  his  ownHoul'c  of  New- 


of'the  Year  of  God  1683,  1584,  and  i68f  Years, 
when  he  was  both  in  Brujfeh  and  Breda^  and  fe- 
vcral  other  Places,  both  in  Hulland  and  Flanders, 
and  in  Prifons,  within  which  he  was  detained  in 
the  City  of  London  and  Soulhivark,  or  upon  one 
or  other  of  the  Days,  of  one  or  other  of  the 
Months  of  the  faids  Years,  or  either  of  them  moft 
wickedly,  unnaturally,  and  bitterly  rail  upon,  abufc 
and  curie  the  faid  Su"  James  Standsfield,  his  natu- 
ral and  kindly  Parent.  And  being  tranfported  with 
Rage  and  Malice,  he  did,  contrary  to  the  Light 
and  Tycs  of  Nature,  nor  once,  but  often,  and  fre- 
quently curfe  his  Father,  by  bidding,  and  praying 
the  Devil  to  take  him,  and  the  Devil  rive  him. 
God  damm  him,  and  fwear,  if  he  had  a  Sword, 
he  would  run  it  through  him,  and  if  ever  he  came 
to  Scotland,  he  would  be  avenged  upon  him.  And 
particularly  upon  the  Day  o't  November 

lall,  which  was  the  laft  Time  his  Father  went  to 
Edinburgh,    he  did  moft  impioufly,  and  unnatural- 
ly imprecate  God  let  him  never  return,  and  God 
let  him  never  fee  his  Face.     And  frequently  when 
he  faw  his  Father's  Diet  taken  to  him,   he  ufed  to 
fay,   God  grant  he  may  choak  upon  it  >   and  at 
other  Occafions,  when  his  Father  refufed  to  eat, 
he  was  in  ufe  to  (zy ,   God  let  never  more  be 
in  his  Stomach  than  was  in  it  then.     And  up- 
on the  firll,  fecond,   or  third,  or  one,   or  other 
of  the  Days  of  the  Months  of  September,   O&o- 
ber,  or  November,  laft  by  pall,   or   one  or  other 
of  them,   his  Mother  being  recovered  out  of  a 
Swond,  and  having  faid  to  him,  Philip,   ye  will 
fhortly  want  your  Mother,  which  will  be  a  gentle 
Vifitation  to  Sir  James  your  Father.     To  which 
he  did  anfwer:  By  my  Soul,  my  Father  fhall  be 
dead  before  you,  Mother  j  and  about  eight  Days 
after,   he  upon  the  like  Occafion  d  d  renew  the 
fame  Words  :  As  alio  he  was  in  ule  to  declare, 
that  though  at  prefent  he  had  neither  Cloaths  nor 
Money,  yet  fhovtly  (and  no  body  did  think  how 
foon)  he  would  be  Laird  of  all,  and  then  would 
ufe  other  Perfons  as  they  did  him  now  :  And  at 
other   times  declared,    that  before   Chrifimas  he 
would  be  Laird  of  all ;  which  Curfes  and  Impre- 
cations, he  the  faid  Philip  Standsfield,  by  a  conti- 
nual Habit,  ufed,  and  repeited  thefe  feveral  Years 
by  part ;  and  lately,  fome  few  Months  or  Weeks 
before  liis  Father's  Murder.      And   not  fatisficd 
therewith,  the  find  Philip  did  proceed  to  that  De- 
gree of  unnatural  Cruelty,   and  malicious  Spite 
and  Enmity  againft  his  Father,   that  upon  the 
firft,  fecond,  third,  or  one  or  other  of  the  Days 
of  the  Months  of  January,  February,  March,  and 
remanent  Months  of  the  Years  of  God,  1680, 
1681,  1681,   1683,  bnd  1684  Years,   or  one  or 
other  of  the  Days,  of  one  or  other  of  the  Months, 
of  one  or  other  of  the  faids  Years,  he  did  attempt 
to  aflafllnate,  and  offered  Violence  to  his  Father's 
Perfon,  and  did  chafe  and  purfue  him  upon  the 
King's  Highway  at  Lothian-burn,  and  did  fire  Pi- 
flols  upon  his  Father:  And  likewaycs  upon  one  or 
other  of  the  Days  of  one  or  other  of  the  Months, 


Milns,  and  about  ten  o'Clock  at  Night,  or  there- 
by having  gone  to  his  own  Chamber,  m  order  to  his 
Reff,  and  being  alone  in  the  Room,  under  the  Cre- 
dit,  Trull:,   and  AlTurance  of  the  faid  Philip  his 
Son,  and  his  own  Servants  within  his  own  Fami- 
ly ;   the  faid  Philip  did  confult,  and  advife,  and 
correfpond  with  fome  other  Perlbnes,  within  and 
about  the  Houfe  for  the  Time,  to  ailafllnat  and 
ciuelly  murder  his  faid  Father,   and  perticularly 
with   George  'Thomfon  in  Nc-'di-Milns,   and  Helen 
Dickfon  his  Spoufc,  and  Janet  Jonftoun  Spoufc  to 
John  Nicols,  there,  in  the  Houfe  of  the  fiiid  George 
"Thomfon  many  Times,   particularly  the  Saturday^ 
Night  immediately  preceeding  the  Murder,  where 
he  curled  his  Father,  and  faid  he  ihould  fliortly 
make  an  end  of  him,  and  be  Mailer  of  all:  And 
accordingly  he  and  they  did  murder  and  ftrangle 
him  in  his  Bed-chamber,  and  in  the  dead  Time  of 
the  Night,  did  carry  and  tranfport  him  from  the 
faid  Room,   to  the  Water,  near  by  the  Houfe, 
and  laid  his  Body  down  upon  the  Water- fide,  and 
tied  a  Stone  about  his  Neck,  to  make  him  fink 
in  the  Water;  and  before  he  was  throwen  there- 
in, he  went  back  with  his  Accomplices  to  a  little 
Kiln  near  by,  and  confulted  and  advifed,  whether 
it  was  more  fit  to  throw  him  in  the  Water  with 
the  Stone  about  his  Neck,  to  make  him  fink,  or 
to  take  away  the  Stone,  leafl:  when  he  fliould  be 
found,  it  might  thereby  appear  that  the  Stone  had 
been  tied  by  fome  other  Hand  than  his  own  j  and 
at  laft  refolved  to  take  away  the  Stone,  and  throv/ 
his  Body  in  the  Water,  which  they  returning,  did 
accordingly :  And  fome  Perfons  being  accidentally 
lying  in  the  Houfe  at  the  Time,  they  did  hear  a 
Noife  of  many  Tongues  and  Voices,  to  their  great 
Terror  and  Amazement ;   and  the  next  Morning 
very   early,   fome  of  the  Servants  in  the  Houfe 
having  come  to  the  Room  where  his  faid  Father 
did  lie,  and  having  miffed  him  out  of  the  Room, 
gave  Notice  thereof  to  fome  others  of  the  Servants. 
He  declared  that  he  had  been  feeking  him  about 
the  Water-pools;  and  a  Noife  and  a  Cry  having 
arifen.  Search  and  Enquiry  was  made  for  his  fiid 
Father  (and  by  him  feemingly  amongft  the  reft) 
And  after  fome  Time  his  Body  was  found  in  the 
Water  hard  by  his  own  Houfe,  and  being  dead, 
and  his  Neck  broken  before  he  was  thrown  in  the 
Water,  his  Body  did  neither  fink  to  the  Ground, 
nor  receive  Water  (as  all  drowned  Bodies  are  in 
ufe  to  do)  and  he  knowing  where  his  Father's  Bo- 
dy had  been  put,  went  on  the  Sabbath-Morning 
direillly  to  the  Place  where  his  Body  was  in  the  Wa- 
ter, and  ftood  a  confiderable  Space  on  the  Water- 
fide,  direftly  oppofite  to  the  Body,  with  his  Eyes 
fixed  on  the  fame,  before  his  Body  was  found  or 
knowcn  to  any  others  than  the  Murtherers;  and 
when  John  Topping  (a  Stranger)  pafling  that  way, 
and  ignorant  of  the  whole  Matter,  or  that  Sir  Jcfw^i 


of  one  or  other  of  the  Years  of  God  above  fpccified,     was  amifling,  called  to  him,  and  asked,  who  that 


he  did  attempt  to  afTaHlnat  his  Father  for  his 
Life,  at  Culterallors  j  and  did  fire  Piftols  upon 
him:  And  his  Father  being  afraid  of  his  Life,  and 
under  the  Apprchenfion  of  Violence,  from  the 
cruel  and  bloody  Hands  of  the  faid  Philip,  his  un- 
natural Son,  he  did,  to  feveral  Perfons  botli  of 


was  in  the  Water?  He  made  no  Anfwer,  but  went 
away  from  that  Place  ftrait  to  Netn-Milns,  and 
gave  no  Intimation  to  him,  or  any  other  Pcrfoa 
what  he  had  feen  in  the  Water,  but  appeared  fur- 
prized  when  his  Body  was  found  there  by  other 
Perfons ;   and  his  Father's  Body  being  taken  out 


Quality  and  entire  Reputation,  declare,  that  the    of  the  Water,  the  fame  was,  by  his  Order,  carried 
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for  the  Murder  of  his  Father, 


to  a  dark  Out-houfe-,  and  though  he  was  dcfircd 
by  the  Friends  and  Servants  prelcnt,  to  fuffcr  his 
Father's  dead  Body  to  be  carried  to  his  own  Hnulc, 
and  Hept  therein,  and  not  to  be  buried  till  his 
Friends  in  Edinburgh^  and  clfewhcre,  and  Phy- 
ficians  in  Haddingtoim,  or  near  by,  might  fee  the 
fame.  Yet  he  refufcd  fo  to  do,  and  caufed  bury 
the  dead  Body  of  his  Father  privately,  and  inhafte. 
And  the  Noife  having  fprcad  abroad,  that  his  Fa- 
ther had  been  barbaroufly  murdered  by  him,  and 
his  Accomplices,  Order  was  given  by  thefe  in  Au- 
thority, to  caufe  open  the  Grave,  that  Phyficians 
and  expert  Chirurgions  might  infpedl;  his  Body,  and 
make  Report  anent  the  Truth  of  the  JVlatter :  And 
accordingly,  by  the  Report  of  thefaidsChirurgions 
who  infpefted  the  Body,  it  did  appear,  that  hisfaid 
Father  was  cruelly  ftrangled  and  murdered,  and  not 
drowned,  and  that  he  had  been  caft  in  the  Water 
of  Purpofe  to  conceal  the  fame.  And  when  his 
Father's  dead  Body  was  lighted  and  infpe<5ted  by 
Chirurgions,  and  the  clear  and  evident  Signs  of 
the  Murder  had  appeared,  the  Body  was  fewed 
up,  and  moft  carefully  cleaned,  and  his  nearell 
Relations  and  Friends  were  defired  to  lift  up  his 
Body  to  the  Coffin:  And  n.cco\i^\n^y  James Roiv^ 
Merchand  (who  was  in  Edinburgh  in  the  Time  of 
the  Murder)  having  lifted  the  Left-fide  of  Sir 
James  his  Head  and  Shoulder,  and  the  faid  Philip 
the  Right-fide,  his  Father's  Body,  though  care- 
fully cleaned,  as  faid  is,  fo  as  the  leaft  Blood  was 
not  on  it,  (did  according  to  God's  ufual  Method 
of  difcovering  Murders)  blood  afrefh  upon  him, 
and  defiled  all  his  Hands,  which  ftruck  him  with 
fuch  a  Terror,  that  he  immediately  let  his  Father's 
Head  and  Body  fall  with  Violence,  and  fled  from 
the  Body,  and  in  Confternation  and  Confufion, 
cryed,  Lord^  have  Mercy  upon  me!  and  bowed  him- 
felf  down  over  a  Seat  in  the  Church  (where  the 
Corps  were  infpecled)  wiping  his  Father's  inno- 
cent Blood  off  his  own  murdering  Hands  upon 
his  Cloaths.  By  all  which  it  is  manifeft,  that  he 
did  moll:  traiteroufly  expreis  his  Hatred  and  Malice 
to  his  Majefties  facred  Perfon,  by  williing  and 
drinking  to  his  Confufion,  and  caufing  others  to 
do  the  fame.  And  likewife,  that  he  did  not  only 
unnaturally  curfe,  invade,  attempt  to  aflalfinate 
or  beat  his  faid  Father,  but  under  Truft  and  Aflli- 
rance,  barbaroufly  and  treafonably  did  ftrangle, 
kill  and  murder  him  in  manner  forfaid,  and  is 
A6tor,  Art  and  Part  of  the  forfaids  Crimes,  or  one 
or  other  of  them,  which  being  found  byanAflyfe, 
he  ought  to  be  punifliedfor  the  treafonable  Crimes 
above  fpecified,  with  forefaulture  of  Life,  Land 
and  Goods,  and  for  the  other  Crimes  above-men- 
tioned. Capitally,  and  with  the  Pains  of  Death 
and  Confifcation  of  Moveables,  to  the  Terror 
and  Example  of  others  to  commit  the  like  here- 
after. 

Pursuers. 

^irJohnDalrymple^yoVingtY^  o£  Stair,  his  Ma- 
jefties Advocat. 
Sir  George  Mackenzie,  Advocat. 

Procurators  in  Defence. 
Sir  David  T'hoirs, 
Sir  Patrick  Hume, 
Mr.  William  Moniepenny. 
Mr.  William  Dundafs. 

The  Pannal's  Procurators  produced  two  War- 
rands  of  Privy  Council,  commanding  them  to 
compeir  and  plead  the  Pannal's  Defence. 
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SI  R  Patrick  Hume  for  the  Pannal  (always  de- 
nying the  Indytcment,  and  whole  Members 
and  Qualincations  thereof)  allcadgc',  That  as  to 
the  firlt  Part  of  the  Indytement,  in  relation  to  the 
dnnking  an  Health  to  the  Confuficn  of  his  facred 
Majefty,  as  it  is  mod  calumnious,  fo  it  is  not  to 
be  fuppofcd,  that  any  Man  in  his  right  Wits 
would  have  been  guilty  of  fuch  a  Thing:  And 
it  is  pofitively  oflx;rcd  to  be  proven,  that  at,  or 
about  the  Time  libel'd,  and  feveral  I'imcs  before 
and  after,  the  Defender  did  moft  heartily  and 
chcarfully  in  feveral  Companies  drink  the  King's 
Health,  and  upon  all  Occafions  he  was  ready  to 
teftify  his  Loyalty  to  the  King,  and  particularly 
the  Time  of  the  Invafion  by  the  late  Duke  of 
Monmouth  in  England,  where  he  did  enter  himfeif 
voluntarily  a  Souldier  in  the  Earl  oi Dumbarton's  Re- 
gnnent,  and  continued  in  the  King's  Army  till  the 
Rebels  were  defeat,  and  the  Voluntiers  dilrnifled. 

As  to  the  fecond  Part  of  the  Libel,  in  relation 
to  the  Pannal,  his  alledged  committing,  and  be- 
ing guilty  of,  and  acceflbry  to  many  notour 
Crimes  abroad,  and  being  detained  Pnfoner  in 
London,  Antivcrp,  Orleance,  Sec.  and  that  he  vent- 
ed and  entertained  Malice  againft  his  Father,  and 
that  he  declared  many  times  that  he  would  cut  his 
Throat,  and  that  he  did  rail  againft,  and  curfe  his 
Father,  by  many  Imprecations. 

It  is  anfwered,  prmo.  That  it  is  abfolutely  de- 
ny'd,  that  the  Pannal  was  guilty  of,  or  acceflbry 
to  any  notorious  Crime  abroad,  or  put  in  Prifon 
upon  that  Account,  nor  is  there  fo  much  as  any 
Crime  condefcended  upon. 

2.  The  Defender  could  not  conceive  any  Pre- 
judice againft  his  Father,  upon  the  Account  ofdif- 
poning  hisEftate  to  his  fecond  Sonj  for  he  knew 
nothing  thereof  till  after  his  Father's  Deceafe,  that 
one  Alexander  Ainflie  told  him  that  his  Father  had 
made  fuch  a  Difpofition. 

3.  As  to  the  pretended  Expreflions,  that  the 
Defender  fhould  have  had  of  Railing,  Curfing, 
and  ufing  Imprecations  againft  his  Father,  in  fo 
far  as  the  faymen  are  libel'd  to  have  been  done 
Abroad,  in  England,  Holland,  or  other  Places,  he 
cannot  be  lyable  to  the  Punifliment  inflifled  by 
the  Law  of  this  Kingdom,  becaufe  when  a  Party 
commits  a  Crime  in  another  Nation,  he  is  only 
to  be  puniflied  according  to  the  Law  of  the 
Place  where  the  Crime  was  committed,  and  not 
according  to  the  Law  of  the  Nation  where  he 
is  a  Subjefl,  or  has  his  Dwelling :  As  is  clear  by 
the  Common  Law,  Authentick  Cod.  Ubi  de  cri- 
minibus  agi  oportet.  ^a,  in  provincia  qtiis  dclinquit, 
aut  in  quapecuniarum  aut  criminum  reus  fit,  five  de 
terra,  five  de  terminis,  five  de  poj[JeJJione,ftve  de  pro- 
prietate,  fiive  de  hypotheca,  aut  de  alia  qualibet  occa- 
fione,  velde  qualibet  re  fuerit  reus,  illic  jure  fubjaceat^ 
quod  jus  efi  perpetuum.  In  that  Nation  where  any 
Perfon  commits  a  Crime,  or  is  lyable  to  anfwer 
upon  any  account  whatfomever,  he  is  to  be 
judged  by  the  Law  of  that  Place,  which  is  efta- 
blilhed  as  a  perpetual  Law ;  and  Mattheus  de  Cri- 
minibus,  in  his  Title,  De  Poenis,  is  exprefs  of  the 
fame  Opinion. 

4.  As  to  all  thole  pretended  Expreflions  of  rail- 
ing, curfing,  and  threatning,  libel'd,  that  were 
ht'iore  March,  i68f,  the  Defender  is  fecured  by 
the  A£t  of  Indemnity,  by  which  all  Crimes  are 
indemnified,  prececding  that  Time,  againft  the 
Government  and  Laws. 

f .  As  to  any  pretended  Expreflions  of  rail- 
ing and  curfing  fince  that  Time,  they  being 
O  o  but 
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but  InjuiiesalleJged  done  to  the  Father,  he  might 
and  did  remit  the  famen,  in  fo  far  he  did  not  chal- 
lentre  and  purine  the  lame  in  his  own  Time  j  and 
rhii  is  clear  from  the  Common  Law,  Carpzov. 
Part.  t.  ^leji.  6^.  /Ictio  autetn  injuriarum  ncc  ac- 
tivk  ncc  pajpvb  in  Hisredes  tranfit^  ctiamfi  mortuus  il- 
latas  injufias  ignoraverii.  Infiitut.  lib.  4.  tit.  i  z. 
p.v.  I.  dc  pcrpctuis  tcmporalibus  action.  Leg.  10. par. 
z.ff.fi  quis  cautionibtis  in  judicio  fyfien.  And  kg. 
l].ff.  de  injuriis, i/ijurianim  aElio  neqiie  b^redi  neque 
in  keredem  datur :  '  As  alfo  it  is  a  PvmcipleinLaw, 
that  dijjlmulatione  tollitur  injuria  ;  and  if  it  could 
be  made  appear,  that  the  Pannal  had  any  luch 
Expredlons,  the  Father  did  dillimulat  and  pafs 
tiom  the  fame,  in  lb  far  as  by  a  Letter,  dated  in 
June  lart,  written  by  the  Father  to  the  Pannal,  he 
orders  him  to  take  in  his  Chamberlain  Accompts 
of  the  Rents  of  his  Lands,  and  of  any  Money  he 
had  received  from  the  Tenements,  or  for  the  Corns 
fold,  and  that  he  expects  he  will  do  the  fime  ex- 
aftlv,  and  recommends  to  him,  to  be  careful  of  all 
hiS  Affairs,  and  fubfcribes  himfelf  to  be  his  loving 
Father.  By  which  it  is  evident,  that  all  formei- 
DitTerences  (if  any  were)  betwixt  them,  were 
then  taken  away. 

As  to  the  thn-d  Part  of  the  Indytement,  in  re- 
lation to  the  feveral  Afts  and  Qiialifications  in- 
filled upon  5  to  inferr,  that  the  Defender  had 
Acceffion  to  his  Father's  Death:  It  is  anfwered, 
{prima)  That  the  Indytement,  in  fo  far  as  it  is 
founded  upon  the  f  i .  AS. Par.  K.  ^a.  VI.  in  relation 
to  the  Murder  under  Trulf,  which  is  declared  to  be 
puniihable  as Treaion,  is  not  relevant:  Becaufcthe 
Father  cannot  in  Law  be  faid  to  be  under  Truft  and 
Affurance  of  the  Son,  and  that  Aft  of  Parliament 
takes  only  Place  in  Cales  where  a  Man  is  invited  to 
his  Neighbour's  Houfe,  or  of  an  Traveller  being 
in  an  Inn,  and  that  he  be  murdered  under  that 
Tiuft  j  and  the  fame  Aft  of  Parliament  being  found- 
ed on  in  the  Cafe  of  Stvinton.,  who  killed  his  Wife, 
in  the  Year  1666,  the  Indytement  was  reftrifted 
to  llmple  Slaughter.  And  in  the  Cafe  of  Mafter 
Jaiites  OUphant.,  in  the  Year  1665",  the  Lords  of 
the  Seflion  found,  that  a  Son's  killing  his  Mother, 
v/as  not  Murder  under  Truft,  and  lo  he  was  not 
punifluble  by  that  Aft  of  Parliament,  as  guilty  of 
the  Crime  of  Treafon. 

2.  The  Afts  and  Qualifications  condefcended 
on  to  infer  the  Defender's  Acceffion  to  his  Fa- 
ther's Death,  are  but  very  remote  and  uncertain ; 
for  as  to  that  Expreffion,  That  the  Defender  is 
alledged  to  have  threatned  his  Father's  Death,  it 
is  the  Opinion  of  all  Lawyers,  who  have  writ- 
ten upon  the  Subjeft,  that  that  is  but  a  very 
remote  Prefumption.  And  as  Carpzovius  ex- 
prcfles  it.  Part.  ^.^fcJI.  izi. Numb.  fi.  ^tod efi 
indicium  admodum  pcriculofum.^  quippe  cum  bominei 
fepe  nil  minus  faciant  quam  quodminas  excquantur  l^ 
iracundix  agitatus  minas  de  crimine  perpetrando  [ape 
jaHet^  ipfo  tatnen  animo  fervore  paulo  pofi  difcuj/b.^ 
cohibeat  manus.^  13  abfiineat  a  facinore  illo  quodforfan 
ab  alio  pojlea  committitur .  And  Paris  dc  puteo gives 
an  Inftance  in  his  'traJat  de  Syndicatu  upon  the 
Word  T'ortura;  and  Boveriiis,  That  a  Woman  fee- 
ing a  Perfon  going  by  her  Window,  againft 
whom  (he  had  a  Prejudice,  and  thatanother  having 
a  Hatred  againft  her,  and  hearing  that  fhe  had 
threatned  to  cut  off  that  Perfons  Legs,  the  Party 
that  did  hear  the  Woman  ufe  the  Thicatning,  did 
the  Thing;  upon  which  the  Woman  that  did 
threaten,  being  challenged,  and  put  to  the  Tor- 
ture, did  confefsj  yet  thereafter  it  was  found,  that 


fhe  was  altogether  innocent,  and  that  another  had 
done  it. 

^ .  As  to  the  pretended  Afts  of  the  Defender's 
alledged  purfuing,  and  invading  his  Father,  and 
firing  Piltols  at  him,  at  Loihian  burn  and  Cultcral- 
lors.,  in  Jnnis  1685,  and  1684.  Asitismoftground- 
lefs,  fo,  if  need  were,  it  could  be  made  appear  by 
the  Perfons  who  were  in  Company  with  him  at 
that  Time,  that  the  Defender  and  his  Father  were 
then  in  entire  Friendlliip  all  alongll  the  Journey, 
and  he  was  fo  far  from  making  any  fuch  Attempt, 
that  it  can  be  made  appear,  that  the  Defender  did 
behave  himfelf  towards  his  Father  with  all  theSub- 
miilion  and  Refpeft  that  became  a  Son  to  have  to 
his  Father:  But  as  to  thefe,  and  all  other  Afts, 
precceding  Marcb^  i<58f,  the  Defender  is  fecured 
by  the  Aft  of  Indemnity;  and  as  the  Defender 
cannot  be  purfued  for  any  Crime  prcceeding  that 
Time,  neither  in  Judgment  nor  out  with  the  fame, 
they  in  efteft  being  no  Crimes,  being  taken  away 
by  the  Aft  of  Indemnity,  they  cannot  be  fomuch 
as  made  \J(c  of  as  Qualifications  or  Aggravations, 
to  infer  another  Crime  pofterior  thereto. 

4.  As  to  that  pretended  Qualification,  that  when 
the  Dcl'ender  did  touch  his  Father's  dead  Body 
after  it  was  taken  out  of  the  Grave,  the  Corps 
did  bleed. 

It  is  anfwered,  That  this  is  but  a  fuperftitious 
Obfervation  without  any  Ground  either  in  Law 
or  Reafon.  And C(?r/)swai  relates,  Part^.  ^ncfl. 
izi.  Numb.  31.  That  feveral  Perfons  upon  that 
Ground  had  been  unjuftly  challenged,  and  that  he 
in  his  own  Experience  had  feen  a  dead  Body  bleed 
in  Prefence  of  the  Perfon  who  was  not  guilty  j 
as  alio  that  he  has  feen  the  Body  not  bleed  in 
Prefence  of  the  Peifon  that  was  guilty.  And 
Alattheus  dc  Cri-'ninibus,  is  of  the  fame  Opini- 
on, Tit.  16.  de  ^iejlionibus^  Numb.  it.  de  San- 
guine pcrro  de  Cadavere  profluente  quod  dicitur  id  de 
plurimis  experimentis  comprobetur^  tamen  cum  ex- 
pcrimenta,  falfa  fint  j  ratio  'vcro  idonea  nulla  reddi 
poj/it^  non  putaverim  indicium  ad  torturam  fufficiens 
effe ;  non  enim  fapientis  Judicis  ejl  incerto  experi- 
fnento  credere  quod  cert  a  ratione  dirimendumefl.  And 
the  Truth  is,  the  Occafion  of  the  dead  Body's 
bleeding,  was,  that  the  Chirurgions  that  came 
out  to  vifit  the  Body,  did  make  an  Incifion  about 
the  Neck,  which  might  be  the  Occafion  of  the 
bleeding;  and  alfo  the  very  moving  of  the  dead 
Body,  when  it  was  taken  out  of  the  Grave,  and 
out  of  the  Coffin,  might  occafion  the  bleeding  ; 
efpecially  feeing  the  Body  did  not  bleed  for  ibme 
time  after,  which  certainly  was  made  by  the 
Motion,  and  by  the  Incifion  :  As  alfo  a  further 
Evidence,  that  it  could  not  be  the  Defender's 
touching  the  Body,  the  Chirurgions  did  like- 
ways  touch  the  Body  as  well  as  he,  and  feveral 
others  prefent ;  fothat  the  bleeding  could  no  more 
be  afcribed  to  his  touching,  than  the  touching  of 
the  other  Perfons  prefent. 

f .  As  to  the  other  Articles  lybel'd,  relating 
to  the  pretended  Murder,  they  are  but  meer 
Stories,  and  the  Truth  is,  and  it  is  offered  to  be 
proven,  that  the  Defender  having  gone  to  his 
Chamber  and  Bed  the  Night  before  his  Father's 
Death,  he  did  not  ilir  out  of  his  Bed,  nor  out  (3^ 
the  Roum,  till  the  next  Morning  that  Jobn 
Robertfon  his  Father's  Servant  came  to  his  Cham- 
ber, where  he  was  in  Bed,  and  told  him,  that  he 
had  been  in  his  Mailer's  Roum,  and  that  he 
could  not  find  him.  Upon  which  the  Defender 
immediately  arofc,   and  put  on  his  Cloaths,  and 
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went  out  to  fee  where  his  Father  was.  And 
Shortly  after  Word  being  brought  him  by  foine 
Pcrfons  in  the  Town,  that  they  did  fee  his  Fa- 
ther's Body  lying  in  the  Water,  and  it  being  gene- 
rally concluded  by  all,  that  he  had  throWii  himfelf 
in  the  Water,  and  the  Body  being  taken  out,  and 
laid  in  a  low  Roum,  it  was  thought  fit  by  all  the 
Neighbours  about,  that  he  fhould  be  buried  the 
next  Day. 

6.  The  Particulars  lybel'd,  to  infer  the  De- 
fender's Acccflion  to  his  Father's  Death,  being 
but  remote  and  uncertain  Conjeftures,  it  is  a 
certain  Principle  in  Law,  that  ex  prafiimptionibui 
y  conjccfiiris  nemo  criminalitcr  condemnan  potefl^ 
cfpccially  as  to  a  Capital  Punifhment :  As  is 
clear  from  the  Common  Law,  Leg.  f.  Digefl. 
ik  f(enh^  fed  nee  de  fuppUcationibus  dcbere  aliqiiem 
damnari^  fatius  enim  efi  Impmitum  relinqui  f acinus 
nocentis  quam  Innocentem  damnari.  And  which  is 
the  Opinion  of  all  Lawers,  writing  upon  the 
Subjecl; :  As  Bartol^  upon  the  forefaid  Law,  and 
Farin.  Part.  3.  Oper.  Crim.  ^lejl.  8(5.  and  the 
Lawers  by  him  there  cited.  And  Mufcard  de 
p-ob.  Concluf.  213,  layes  it  down  as  a  certain  Con- 
clufion,  quod  Argumenta  quant umcunqiie  urgen- 
t'ljfima.^  etiamjl  eJJ'ent  talia  qua  menteni indicantis  adeo 
coatlarcnt  quod  aliud  credere  non  pojfit,  non  tamen 
fufficerent  ad  condenmationcm  pcena  corporalis  fed 
duntaxat  pecuniarlce. 

7.  The  Prefumptions    and    Qiialifications    ly- 
bel'd, cannot  be  fultained  ev^en  to  infer  an  Ar- 
bitrary Punifliment :     Becaufe  they  may,  and  are 
taken  off  by  other  Prefumptions,   that  either  the 
Father  was  not  murdered,  but  that  in  a  Frainzie, 
or  melancholy  Fit,  he  had  thrown  himfelf  in  the 
Water:  Or,  at  lealf,   if  he  was  murdered,   that 
the  Defender  had  no  Acceflion  thereto,  and  the 
Prefumptions    condefcended    upon  in    Behalf  of 
the  Defender,   elcid  the  Prefumptions  contained 
in  the  Inditement,  are  thefc.     That  it  isnotourlie 
known,  that  his  Father  was  iubjeft  to  melan- 
choly Fits,  and  that  in  the  Year  1679,  the  Time 
of  Bothwell-Bridge.,  it  is  offered  to  be  proven,  that 
he  was  in  a  Fit  of  Diltraftion  j   and  at  another 
Time  in  his  Houfe  at  the  Netbey-boiu,  he  was  go- 
ing to  throw  himfelf  out  over  the  Window,    if 
one  Thomas  Lindall  had  not  come  in  at  the  Time 
and  pulled  him  back  by  the  Legs,  when  his  Body 
was  half  out  at  the  Window.      And  fome  few 
Days  before  he  went  out   of  Edinburgh  laft,   he 
came  to  George  Sterling.,  Chirurgion,  and  defired 
him  to  draw  Blood  of  him,  for  a  Diflemper  in  his 
Head,  which  he  refufed,unlefs  he  had  Advice  from  a 
Phyfician.  As  alfo  a  Day  or  two  before  he  went  out 
of  the  Town,  he  was  feen  reading  upon  the  Book 
of  Burt  ami's  Melancholy.     And  that  Day  when  he 
went  out  of  the  Town  in  Company  of  Mr.  Bell 
the  Minifter,  and  Alton.,  Merchant  in  Haddingioun^ 
they  obferved  him  to  be  melancholy,   difordered, 
and  more  troubled  than  ordinary  j   or  if  it  could 
be  made  appear,   that  the  Father  was  murdered, 
yet  it  cannot  be  prefumed  that  the  Defender  had 
any   Accefiion   thereto,    or   that  he  would  have 
committed   fuch   an    A6t  againll  the   very  Ties 
and  Light  of  Nature.     As  alfo  it  appears  by  the 
forefaid  Letter,    written  to  the  Defender  by  his 
Father,  that  they  were  in  entire  Friendfhip  j    as 
alfo  when    the  Surmife  went    Abroad,   that   his 
Father  had  been  murdered,    if  he  had  been  con- 
Icious    to    himfelf  that   he    had    any    Acceffion 
thereto,  he  would  have  certainly  fled  the  Coun- 
try,  and  gone  away.      But  he  was  fo  far  from 
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that,  that  upon  the  firft  Rumour  of  it,  he  came 
prefently  into  Edinburglj.,  and  fcveral  Days  there- 
after,   ic  being  told  him,   that  he  was  iufpected 
to  have  Acceflion  to  his  Father's  Death,  he  came 
voluntarily  and  entered  himfelf  in  Prifon,  that  he 
might   undergo  the  ftrictell:   and   fcvcrelt   Trial: 
Which  alone  is  fufTicicnt,  if  it  were  no  more    to 
take  off  all  the  Prefumptions  lybel'd,  and  to  con- 
vince the  World  of  the  Defender's  Innocence  j  and 
It  being  a  Principle  in  Law,  that  una  prafumptio 
Tollit  aliam.,  the  Prefumptions  adduced  for  the  De- 
fender ought  to  be  prcponderar,  Mafcard.  Concluf 
120J-,  is  pofitivc,  Thzt  prcefumptiones  qua  Jl ant  pro 
rets  prevalent.      As  alio  that  prafumptio  affetlionis 
naturalis  pn^valet  contrariis  priefumptionibus.      So 
that  upon  both  thefe  Confidcrations,  the  Prefump- 
tions alledged  for  the  Defender  ought  to  befuftain- 
cd,  to  take  away  the  Prefumptions  lybel'd,  and  to 
free  him  from  the  Crime. 

His  Majelfies  Advocate  anfwers.  That  the 
Libel  confilts  of  three  Articles,  {Primo)  Treafon, 
by  the  Pannal's  drinking  the  King's  Confufion, 
and  by  the  Murder  under  Trud.  z^  The  curfing 
of  a  Parent.  3°.  The  Qualifications  inferring 
the  Pannal's  Acceffion  to  the  Murder  of  his 
Father. 

As  to  the  firft,  it  cannot  be  denied,  but  that 
the  drinking  or  wifhing  Confufion  to  hisMajeily, 
is  the  higheft  Aft  of  Contempt,  Malice,  and 
Difdain  to  his  Royal  Perfon  j  and  as  the  Rele- 
vancy of  this  Article  is  not  cxprefly  contraverted, 
fo  the  Atrocity  of  the  Aft,  and  the  forcing  others 
to  do  the  fame  upon  the  common  Grounds  of 
Law,  does  clearly  infer  Treafon,  and  it  cannot 
be  expefted,  that  fuch  extravagant  Words  fhould 
either  be  exprefs'd,  or  particularly  provided  a- 
gainft  by  any  Law  in  exprefs  Terms  j  but  the 
Nature  of  the  Words  in  exprefs  Terms  of  our 
Lawdifcharging  all  Speeches  to  the  Difdain  of  his 
Majefty,  the  Contempt  of  his  Authority,  do 
clearly  and  naturally  comprehend  the  Words  ly- 
bel'd, and  by  the  common  Law,  Ad  leg.  jul.  Maj. 
crimen  Ufa  Maj  eft  at  is  ad  exe'mplum  legis  fcripta  eft 
vindicandum. 

And  whereas  it  is  pretended,   that  thefe  Words 
were  inadvertantly  faid,    and  that  it  appears  by 
the  Traft  of  the  Pannal's  Life,  and  his  Readineis 
to   engage   in   his    Majefties    Service,    that  the 
Words    could   not  be  deliberate  and   malicious. 
It  is  replied,     That  it  is  offered  to  be  proven, 
that  the  drinking  Confufion   to  the  King,    was 
openly    and    plainly    propofed  j     and    that    the 
Pannal  did  deliberately  fend  out  for  Ale  to  drink 
certain  Healths,  and  that  this  Health  to  the  King's 
Confufion  was  the  firft  or   fecond,  and  that  ic 
was  no  Lapfe  or  Miftake  in  the  Exprellion  ;  but 
that  he  forced  others    to  pledge   and  drink  that 
fame  Health.     And  the  Malice  and  DiOoyalty  is 
evident,  by  the  Health's  Subfequent  j    'uiz.  Anti- 
chrift'^.^  ^c.  and  it  is  not  at  all  relevant  (after  the 
reiterate  and  deliberat  exprelfing  of  thefc  Words) 
that  he  had  retrafted  or  drank  the  King's  Health} 
fo'r  a  Crime  once  committed,  is  not  retrafted  or 
taken  off  by  fuch  inconfiftent  and  unconfequen- 
tial  Speeches  ,•     but  to  fhew  the  Senfe  the  Pan- 
nal  had  of  the  Importance  of  his  own  Words, 
the  Pannal  being  informed,  that  fome  of  the  Per- 
fons  pi  efent  had   divulged  his   having  drunk  the 
King's  Confufion,  the  Pannal  did  conjure  them  to 
Secrecy,   and  did   menace   the  Witneffes  with  a 
great  Kane,  that  he  would  beat  and  brain  them  if 
ever  ihey  told  it. 

Cos  Whereas 
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Whereas  it    is  anfwered  in    general,   as  to  all 
Crimes  committed  without  the  Kingdom,    that 
they  cannot  be  cognofccd  or  punifhed  here  :     It 
is  replied.  That  as  to  all  Crimes  againll  Nature, 
or  the  Law  of  Nations,  as  every  Party  is  com- 
petent to  be  an  Accufer,    fo  every  Judicature  is 
competent  i    and   therefore  as   to   the   Crimes  of 
Treafon,   or  curfing  of  Parents,   wherever  com- 
mitted, they  are  punilTiablc  by  the  Juftices:  But 
becaufe  in  relation  to  the  Crimes  committed  A- 
broad,  there  is  not  pofitivc  Probation,  but  Declara- 
ons  and  Tcltimonies }  therefore  as  to  thefe  Crimes, 
his  Majeflies   Advocate  does  not  infill  on  them 
as  dlftina  Crimes  per  fe,   but  as  Qualifications, 
Documents,   and  Evidences  of  the   habitual  De- 
bauchery, and  unnatural  Malice  exprefs'd  by  the 
Pannal  againft  his  Father  for  a  Tra£t  of  many 

Years.  . 

Whereas  it  is  anfwered.  That  as  to  all  Crimes 
precceding  i68f,  they  are  taken  oflF  by  the  In- 
demnity:    It  is  replyed.   The    Indemnity  i68f, 
is  no  general  Indemnity,    neither   as   to   Perfons 
nor  Crimes,   but  particular  Crimes  are,  remitted, 
and   particularly   enumerat   without   any    general 
Claufe:     And  as  curling  of  Parents  is  not  parti- 
cularly enumerat,  io  by  the  Nature  of  that  Crime, 
it  cannot  be  included  or  comprehended  in  any  ge- 
neral Indemnity  :     And   the  Words  of  the   A(Sfc 
of  Parliament,  20  AEl.   i.  Par.  K.  Ch.  II.  bears 
exprelly,  'That  the  Curfers  uf  Parents  Jhall  be  put 
to  Death  'without  Mercy.     So  that  a  general  Aft 
of  Indemnity,   or  Mercy,  without  a  fpecial  Re- 
miflion,  could  not  include  this  Crime,  which,   as 
the  Aft  of  Parliament  bears,    is  expredy  againll 
Nature,   and  the  Law  of  God  :     And  by  the 
Opinion  of  all  Lawers,   general  Indemnities  do 
not  extend  to  all  Crimes  j  but  thefe  Crimes  which 
are  called  in  Law  Crimina  exccpta^  are  never  in- 
tended to  be  indemnified,  nor  fuch  Crimes,  where 
the  Intereft  of  Parties  is  more  than  the  Intereft 
of  Publick  Juflicc,  and  in  all  former  and  general 
Indemnities,    Murder  and  other  Crimes  are  par- 
ticularly excepted  with  a  general  Claufe,  except- 
ing all  fuch  Crimes  as  ufe  not  to  be  comprehended 
in  general  Afts  of  Indemnity  :     So   that  this  fo 
horrid  a  Crime,  wherein  the  Parent  was  more in- 
terefted  than  the  Publick,  neither  was,  nor  could 
be  comprehended  under  a  general  Indemnity :    As 
alfo  that  rellricled,   limited  Indemnity,  bears  ex- 
prefly  an  Exoneration  for  all  Perfons  below  the 
Degree  and  Quality  of  an   Heretor,  Wodfetter 
or  Burgcfs  j    and  whether  the   Pannal  were    an 
Heretor  or  not,  yet  it  cannot  be  faid,  that  he  is 
below  the  Degree  and  Quality  of  a  Wodfetter  or 
Burgefs;   and  therefore  the  Aft  of  Indemnity  is 
of  no  ufe  to  him. 

Whereas  it  is  anfwered.  That  Sir  'James  was 
reconciled  with  the  Pannal,  and  wrote  kind  Let- 
ters to  him,  whereby,  diffimulando^  former  Injuries 
were  taken  off':  It  is  replyed.  That  Injuries  are 
only  taken  off"  dljfmndando^  which  are  not  attro- 
cious,  but  never  fpecifick  Crimes,  wherein  the 
Difcharge  or  cxprefs  Renunciation  of  the  Party 
injured  cannot  liberat  a  'vindid:a  publica.,  the  Pu- 
nifliment  of  Crimes,  cfpecially  in  Capital  Puniih- 
mcnts,  belonging  to  the  Magiftrat ;  and  the  pri- 
vat  Party  has  not  the  fole  Intereft,  nor  can  dif- 
pcnfe  with  Capital  Punifliments :  But  the  Letter 
founded  upon,  does  not  in  the  leaft  infer  the  Party's 
Forgivenefs  or  Diffimulation  of  the  Injury.  And 
a  Father  ordering  his  Son  to  call  in  for  Cham- 
berlain Accompts,  without  impowering  him  to 


difcharge  the  fiime,  is  not  the  leaft  Evidence  of 
Confidence  in  his  Son,  much  lefs  a  remitting  of 
his  Crime. 

As  to  the  fecond  Article,  in  relation  to  the 
Curfing,  it  is  pofitivcly  offered  to  be  proven, 
not  in  fingle  Afts,  but  by  a  Traft  and  Habit  of 
curfing  his  Father  in  the  moft  abominable  Termes 
imaginable. 

As  to  the  third  Article,  in  relation  to  the  Mur- 
der, that  this  Matter  may  be  clear,  ^  ut  con- 
jlct  de  Corpore  deiiSIi,  thefe  undoubted  Qualifica- 
tions are  offered  to  inftruft,  that  Sir  James  Stands- 
field  was  murdered  and  ftrangled,  and  that  he  did 
not  drown  himfclf  i .  It  is  offered  to  be  proven 
by  the  Minifter,  that  was  that  Night  in  the 
Houfe,  that  long  after  ten  o' Clock  at  Night, 
and  that  Sir  James  had  retired  to  the  Chamber, 
where  he  lay  alone,  the  Minifter  heard  the  con- 
fufed  Whifpers,  Murmurs,  and  Noife  of  fevcral 
Perfons,  both  Men  and  Women,  which  affright- 
ed him,  and  that  he  heard  the  Noife  go  awav 
by  the  back-fide  of  the  Houfe,  which  leads  di- 
reftly  to  that  Pool  where  Sir  Jai/ies  his  Body  was 
thrown  in  the  Water. 

z.  S)\v  James's  Body  was  found  fwimming  above 
the  Water,  and  albeit  it  appeared  by  the  Ice  upon 
the  Top  of  his  Cloaths,  that  he  had  been  feveral 
Hours  in  the  Water,  yet  there  had  no  Water  en- 
tred  in  his  Body  j   which  is  a  Demonftration,  that 
he  was  dead  before  he  was  thrown  in  the  Water  j 
for  a  Perfon  thrown  alive  into  Water,   drawing 
in  of  Air  and  Refpiration,  being   in  the  Watei", 
he  muftdraw  in  Water  j  and  if  the  Perfon  drawes 
in  as  much  Water  as  fills  his  Concavitie,   he  be- 
comes heavy,   having  fo  much  more  Weight  of 
Water,  and  therefore  he  finks :     But  if  a  Perfon 
be  thrown  dead  into  the  Water,   when  the  Clap 
of  his  Throat  is  ftiut,    the  Water  cannot  enter, 
and  there  being  fo  much  Emptinefs,  the  Body  is 
light,    and   fupported  by   more  Parts  of  Wa- 
ter,    than  the  Gravity  of  the  Body  can  deprels. 
3.  There  being  feveral  Chirurgions  and  others  fenc 
out  by  Order  from  Authority  to  take  up  and  in- 
fpeft  the  Body,  to  fee  whether  there  was  any  Evi- 
dence of  Strangling,  or  other  Symptoms  of  Mur- 
der upon  the  Body  j     it  did  appear  to  all  thefe 
Perfons,  who  did  depone  before  a  Committee  of 
the  Privy-Council,   That  from   the  one  Jugular 
Vein  to  the  other   round  the  Neck,  there  was 
a  Tumour   of  congealed  black   bruifed    Blood, 
three  Inches  broad,  and  that  there  was  congealed 
Blood  in  the  Throat ;    upon   which   Matter  of 
Faft,  the  College  of  Phyficians  have  given  an 
unanimous    Teftimony    in    Writing,    that    Sir 
James  Standsfield  was  ftrangled,  and  not  drown- 
ed:    And  the  Deaconry  of  the  Chirurgions  be- 
ing conveened,    have  emitted  a  Declaration  in 
Writing,  concurring  and  agreeing  with  the  Re- 
port of  the  Phyficians:   So  that  it  is  as  clear  as 
the   Light  of  Day,    that  Sir  James   Standsfield 
was  murdered. 

z.  For  the  Qualifications,  that  the  Pannal 
was  the  Murderer,  or  acceflbry  to  the  Murder 
of  his  Father,  thefe  clear  Evidences  are  off'ered, 
which  makes  his  Crime  without  pofl!ibility  to  be 
palliat  or  denyed.  i.  It  is  notorious,  that  the 
Pannal  is  a  moft  debauched,  vitious,  pernicious 
Perfon,  and  has  been  Prifoner,  or  condemned  to 
die  in  all  the  Places  or  Societies  he  ever  haunted. 
He  entered  a  Soldier  in  the  Scots  Regiment, 
where  he  was  condemned  to  die  at  "Treves^  but 
made  his  Efcapej   and   his  being  in  Prifon,  in 
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iheMarJhdfea-Prifons^  Orkance^  and  Brupls  (which 
makes  the  Circuit  of  his  Travels)  are  not  denyed  j 
and  his  profligat  Life  and  conltant  Drunkennefs, 
fince  he  came  to  the  Prilbn,  is  offered  to  be  proven 
by  the  Keepers:  And  as  it  is  unneccffar  to  trace 
all  his  Debauches ;  fo  there  is  one  mateiial  Point 
offered  to  be  proven,  That  upon  the  leaft  Provo- 
cation, either  by  Man  or  Woman,  the  Pannal  ufed 
to  fwear  by  horrid  Oaths,  that  he  would  take 
their  Lives,  though  he  fhould  die  in  the  Grafs- 
mercat  for  it. 

3.  Sir  James  Standsfield  for  thefe  Debaucheries 
having  dillierifhed  the  Pannal,  and  difponed  his 
Eflate  to  his  fecond  Sonj  it  is  pofitively  offered 
to  be  proven.  That  in  the  Nungaie  of  Hadding- 
toun,  in  James  Smhlo's  Houfc,  the  Pannal  being 
told,  that  his  Father  would  diflierifh  him,  he  with 
horrible  Oaths  vowed  to  cut  his  Father's  Throat. 

And  whereas  it  is  anfwered  to  this  Qualifica- 
tion, That  the  faying  that  a  Son  would  cut  a  Fa- 
ther's Throat,  is  but  a  remot  Circumftance :  It 
is  replyed.  That  the  Law,  and  all  Lawers  do  agree, 
That  Mhice  pviecedentes  £5?  damnum  fequuticm^  is  a 
molt  pregnant  Qiialification  of  that  Party's  Crime, 
efpeci;)Ily  where  the  Threats  were  to  cut  a  Father's 
Throat,  which  of  itfelf  was  fo  horrid  and  unnatu- 
ral a  Villany,  that  it  cannot  be  doubted  he  who 
durft  vow  it,  wanted  but  an  Occafion  to  aft  it. 
And  it  is  acknowledged,  that  though  this  be  the 
clearefl  Prefumptibn,  yttperfe^  it  is  not  full  Pro- 
bation :  For  though  the  Son  had  both  vowed,  and 
refolved,  yet  by  an  Accident  he  might  have  been 
prevented  J  but  the  Prefumption  at  leaft  lays  the 
Burden,  that  except  the  Pannal  could  condefcend, 
and  document,  that  fome  other  Perfon  killed  his 
Father,  he  muft  be  reputed  the  Murderer. 

2.  It  is  offered  to  be  proven.  That  Sir  James 
Standsfield,  who  was  a  Perfon  of  eminent  Sobriety 
and  Veracity,  did  declare  to  feveral  Perfons,  that 
his  unnatural  Son  had  attempted  his  Life,  and  of- 
fered Violence  to  his  Perfon,  and  particularly,  that 
he  had  purfued  him  on  Horfeback,  and  fired  Pi- 
ftols  on  him  ;  and  that  fame  Friday  before  Sir 
Jatnes  was  murdered,  he  did  declare  that  it  was 
not  his  Debts,  or  any  thing  under  Heaven  that 
troubled  him,  but  that  his  Son  and  Family  were 
plotting  and  contriving  his  Deflru£tion,  and  the 
next  Night  he  was  murdered. 

3.  It  is  offered  to  be  proven,  That  the  Pannal's 
Mother  declared,  That  her  Son  had  vowed  to  be 
his  Father's  Death,  and  that  he  was  a  vindi6tive 
Perfon,  and  that  fhe  did  apprehend  he  had  mur- 
dered him.  So  as  to  this  Article,  there  is  a  Con- 
courfe  of  the  Pannal's  own  Oaths,  to  murder  his 
Father,  and  of  his  Father  and  Mother's  Declara- 
tions, that  he  had  attempted,  and  was  ftill  plotting 
the  fame. 

The  fecond  Qualification  is,  that,  that  Satur- 
^^jj- Night  Sir  James  Standsjield  came  home, 
the  Pannal  would  not  come  where  his  Father 
was,  either  to  SuppeV,  or  Prayer;  and  being  ex- 
prefly  defired  by  feveral  Perfons,  to  go  to  his  Fa- 
ther, and  fpeak  with  him  >  he  declared  (that  fame 
Night  he  was  murdered)  he  could  not  endure  to 
fee,  or  look  upon  his  Father ;  and  he  had  been  all 
that  Day  clofs  with  'Tbompfon  and  his  Wife,  and 
Janet  Johnflon.  So  after  ten  Hours  at  even,  after 
the  Family  was  gone  to  Bed,  he  came  out  to  nom- 
fon's  Houfe,  which  is  hard  by  the  Gate,  and  there 
in  Prcfence  of  I'homfon^  his  Wife,  and  Janet  John- 
jlon^  he  declared  that  his  Father  would  neither  give 
him  Money,  nor  Cloaths,  and  curfed  his  Father, 
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and  declared  that  he  would  fhortly  make  ridd  of 
him,  which  agrees  with  what  he  had  feveral  Times 
faid  in  other  Companies,  that  he  was  to  be  Laird 
before  Chriftmas-y  and  that  he  was  fhortly  to  be 
Mafter  of  all,  and  none  could  think  how  foon. 
As  alfo,  fhortly  before  Sir  Jamei\  ]:)cath,  the  Pan- 
nal's Mother  falling  in  Swound,  it  was  faid  to 
him,  Philip^  ye  will  fliortly  want  your  Mother  j 
to  VN^hich  he  anfwered.  By  God^  his  Father  fhould 
be  dead  before  her:  And  eight  Days  after,  his  Mo- 
ther falling  again  fick,hc  repeated  thefamc  Words; 
whereby  it  is  evident  the  Murder  was  deliberate 
and  determined. 

3.  On  the  Sunday 'Morn'mg^  hdortSh  James's 
Body  was  found,  Philip  came  to  the  Minifter's 
Chamber,  and  told  him  that  his  Father  was  gone 
out  in  the  Night,  and  that  he  had  been  fearchin^ 
for  him  about  the  Pools,  and  Water-fide  ;  and 
when  the  Minifler  reproved  him  for  making  fuch 
Infinuations  againft  his  Father,  he  laughed  at  him 
and  went  away  to  the  Pool,  and  ftood  looking  up- 
on his  Father  in  the  Water,  but  made  no  Difco- 
very;  and  thereafter  a  Stranger  coming  by  upon 
the  Highway  likeways,  feeing  Sir  James's  Body 
m  the  Water,  he  came  back  and  difcovered  the 
Matter  J  at  which  Philip  feemed  furprifed,  and 
told  that  he  had  feen  his  Father's  Body  in  the  Wa- 
ter before,  but  he  did  not  think  fit  to  be  the  firfl 
Difcoverer,  which  fhew5,  that  he  was  confcious 
of  his  own  Guilt;  otherways  upon  the  firfl  Si"ht 
of  his  Father  in  the  Watei',  he  would  have  gone 
to  him ;  but  on  the  contrary,  he  never  laid  a  Hand 
upon  his  Father's  Body,  either  to  pull  him  out  of 
the  Water,  or  to  carry  him  into  the  Houfc,  for 
the  Dread  of  fome  extraordinary  Difcovery,  and 
did  not  allow  the  Corps  to  be  brought  within  his 
Father's  Gates,  but  cauied  carry  the  Corps  to  the 
Wake-Miln,  where,  to  cover  the  Appearance  of 
Strangling  upon  his  Body,  he  entrufted  Janet  John- 
fion  with  the  Care  of  wocnding  him,  who  was 
known  to  be  a  Perfon  fo  odious  to  Sir  Javies^  that 
he  could  not  fee  her  for  her  Bafenefs  wi'th  the'  Pan- 
nal, and  fhe  did  acknowlege,  that  flie  had  not 
been  for  three  Quarters  of  a  Year  within  the 
Houfe  before  ;  and  yet  this  infamous  Strumpet, 
who  has  been  tortured  by  order  of  thePrivv-Coun- 
cil,  as  accefibry  to  the  Murder,  was  chiefly  intruft- 
ed  to  fee  the  naked  Body,  and  the  Cloaths  put  on  I 

4.  The  Pannal  did  refufe  to  fend  for  a  Chirur- 
gion,  and  to  let  his  Father's  Body  be  fighted, 
though  the  Minifter  and  others  did  exprefly  de- 
mand it;  and  tht  EngliJJmien  in  the  Manufadory, 
who  were  acquainted  with  the  Crowner-Laws,  they 
made  a  Mutiny  anent  the  Burial,  till  the  Corps 
were  fighted;  yet  the  Pannal  caufed  bury  the  Corps 
that  fame  Night  without  fiiewing  them. 

The  Corps  being  raifcd  by  Order,  and  Inci- 
fion  being  made,  whereby  the  Strangling  did 
clearly  appear,  and  the  Corps  being  drefled  clean, 
and  Linnen  put  on,  there  did  appear  no  Bloud; 
but  to  take  off  Sufpition,  the  Corps  were  lifted 
up,  and  the  Night-Cap  being  wrong  put  on,  it 
was  altered  and  changed,  and  thereafter  the  Corps 
were  laid  down  without  any  Bloud  upon  the  Lin- 
nen ;  and  the  Pannal  (who  to  this  time  had  ne- 
ver touched  his  Father's  Corps)  being  required 
to  aflifl  to  lift  the  Body  into  the  Coffin,  having 
taken  his  Father  by  the  Right-fide  of  the  Head 
with  his  left  Hand,  Ja-mes  Row  bearing  the  1  eft, 
the  Pannal's  Hand  was  altogether  blooding,  as  if 
his  Hand  had  been  put  in  a  Veffel  of  Bloud  ; 
which,  notwithftanding  of  all  his  impudent  Refo- 
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thereafter,  and  was  as  capable  and  diligent  about 
thefe   many  Years,   as  he  had  been 
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lution  to  the  contrary,  had  that  horrible  Impref- 
fion    and  Conviftion  upon  him,   that  he  let  his 
Father's  Head  fall  to  the  Ground,  and  cryed  out, 
O  God,  and  run  away  and  went  to  a  Desk  in  the 
Church,  where  he  lay  groaning  and  in  Confulion, 
but  durll  never  return  to  touch  the  Corps;  and 
as  there  can  no  natural  Reafon  be  given,  but  an 
ordinar  and  wonderful  Providence  of  God,  m  this 
kind  of  Difcoverics  of  Murder;  lo  the  Faft  was 
never  more  evident,   and   fure:  Though  Half  a 
Dozen  of  Peifons  were  bearing  the  Corps,   no 
Man's  Hands  were  bloody  but  the  Pannal's,  and 
the   Corps  being  two  intiic  Days  in  the  Grave, 
in   that  Weather  and  Seafon,    the  Blood  by  the 
Courfe  of  Nature  was  become  Ibgnat  and  con- 
eeal'd ;   fo  that  the  former  toffing   and  lifting  of 
the  Corps,  and  even  the  Incifion  itfell   had  oc- 
cafioncd  no  fuch  Effufion,  but  only  iome  Water 
or  Gore;  but  upon  the  firll;  Touch  of  the  Pan- 
nal  the  Murderer,   there  appeared  Abundance  of 
liquid  florid  Bloud :  And  though  this  per  fe  might 
not   be  fufficient,   and  as  Mattheus  is   cited,   it 
fhould  not  infer  Torture;  yet  Mattheus  acknow- 
ledges that  moll  Part  do  iullain  this,  as  a  violent 
Prefumption  oft  times  experimented;   yet  in  his 
Opinion  it  is  not  fufficient  for  Torture,  becaufe 
Torture  being  in  itfelf  a  Punifhment,   it  cannot 
be  ufed,  except  where  there  is  femipkna  probatio, 
or  where   the  Confcience  of  the  Judge  is  fatis- 
fied,  as  to  the  Truth  of  the  Crime,  and  therefore 
ufes  an  extraoi dinar  Courie,    to   extort  a  Con- 
feffion,    which    proves   that   this  Prefumption  is 
fciiiipkna  prohatio  per  fe,  according  to  their  own 
Grounds. 

And  whereas  it  is  alledged,  that  capital  Punifh- 
ment cannot  be  inferred  from  Conjecbures,  but 
from  clear  and  pofitive  Teltimonies  ;  it  is  an- 
fwered,  that  the  Lex  tilt.  Cod.  de  prohationihiis, 
clearly  dates  that  Probation  is  cither,  Tejiibus  ta- 
biiUs  injlrumcntis  docianentis  i^  indiciis.  And  Mat- 
theus {fates  a  particular  Title  upon  this  fingle  Que- 
ftion,  Cap.  6.  'Titulo  if.  de probationibus,  and  does 
mofl  pofitively  determin  that  Crimes  are  to  be 
proven  Doarmentis,  Argumcntis  ^  Indiciis.  And 
it  is  mofl:  evident,  that  the  Probation  which  arifes 
from  the  Nature  of  the  Thing,  which  is  incapa- 
ble to  be  foffillicate,  or  impofcd  upon,  as  Wit- 
nefles  may  be,  that  kind  of  Probation  is  the  furefl, 
becaufe  it  is  always  the  fame,  and  admits  no  Va- 
riation. It's  true,  and  it  is  acknowledged,  that  Jr- 
gumenta  13  Indicia  mud  be  clara  13  evidentia.^  and 
Probation  being  ^od  facit  fidcm  fiidici,  every 
Man's  Experience  tells  him,  that  the  Complica- 
tion and  Conjunclion  of  fo  many  evident  Qualifi- 
cations, though  none  of  them  per  fe  were  fufficient, 
yet  being  all  of  them  joined,  it  induces  a  greater  Cer- 
tainty, than  two  WitnefTes  pofitively  deponing  up- 
on the  Faft.  And  therefore  the  Evidence  of  the 
Probation  belongs  to  the  Inqucft,  and  the  Rele- 
vancy that  thefe  Articles  conjoin'd,  or  any  Part 
of  them,  are  fufficient  to  infer  the  Crime,  belongs 
to  the  Judge. 

As  to  the  Prefumptions  offered  for  the  Excul- 
pation of  the  Pannal,  they  are  not  at  all  rele- 
vant ;  for  though  fo  horrid  a  Murder  is  not  to 
be  prefumcd  againft  Nature,  yet  being  proved, 
or  fo  ffrongly  evinced,  it  does  but  conclude  the 
Pannal's  greater  Guilt  :  And  fuppofe  that  Sir 
"James  Standsfield  was  formerly  Melancholy,  and 
had  been  Frantick  in  the  Year  1679,  yet  it  is 
known  he  recovered  his  Health,  and  was  of  a 
compos'd,  fedat  Temper  of  Mind  for  many  Years 
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formerly,  and  was  fo  confidered  and  employed 
by  the  wifeft  Men  in  the  Kingdom ;  and  at  the 
Time  of  his  Death  there  was  no  Sicknefs,  or  re- 
turning of  Frenzie  upon  him,  but  all  that  Week 
he  had  compofedly  done  his  Affiiirs;  and  did  up- 
on the  Saturday,  when  he  went  Home,  difcourfe 
rationally  upon  all  the  Subjeifs  that  occurred  ; 
But  it  being  fo  clearly  documented  and  proven 
that  he  was  flranglcd,  it  is  a  ridiculous  Conceit, 
and  there  remains  no  Poffibility  that  after  he  was 
ftrangled,  he  walked  out  and  drowned  himfelf. 
And  as  to  that  Preiumption,  that  the  Pannal  ren- 
dered himfelf  Prifoner,  it  was  indeed  fuitable  to 
the  reft  of  his  Impudence,  and  he  did  not  ren- 
der himfelf  till  alter  the  Order  to  apprehend 
him  was  intimate  to  him,  when  he  c  uld  not 
efcape,  and  when  he  Vv^as  under  Obfervation; 
and  there  did  not  want  Project  in  fixing  upon 
this  Impudence  when  he  could  not  efcape,  as 
a  Qualification  of  Innocence,  that  he  would 
render. 

Sir  David  Thoirs  without  Repetition  of  the  Repjycs 
tnade  by  his  Majefiies  Ad-:ocat,  doth  make  bin 
Duply  to  the  forefaids  Replyes,  and  every  Member 
thereof,  in  order  as  follows  ^  viz. 

TO  the  firfl:,  Anent  the  treafonable  Words, 
the  Pannal's  Procurators  oppon  their  former 
Anfwers,  and  the  Aft  of  Parliament  whereupon 
that  Part  of  the  Ditty  is  founded,  being  only  in 
order  to  fuch  treafonable  Speeches  adviledly  fpo- 
ken.  The  conftant  Tract  of  the  Pannal's  Life, 
in  drinking  his  Majefties  good  Health  at  all  Occa- 
fions,  and  offering  to  adventure  his  Life  in  his 
Service  in  the  lall  Rebellion,  fufficiently  demon- 
ftrats,  that  if  any  fuch  Expreflion  did  efcape  the 
Pannal,  as  it  is  denyed,  the  fame  was  only  rafh 
and  unadvifed,  and  not  deliberate  and  adviled,  as 
is  required  by  the  Aft  of  Parliament,  to  infer  the 
Pains  iybelled ;  and  the  Qualifications  added  by  my 
Lord  Advocat,  bearing,  that  the  Pannal  did  con- 
jure the  Perfons  then  prefent  to  Secrecy,  demon- 
flrats  that  the  Pannal  was  ex  incontinent i  heartily 
forrowful  and  penitent  for  the  fame.  And  it's 
clear  by  that  excellent  Law  of  the  Cod,  the  Words 
whereof  are.  Si  quis  Imperatori  malcdixerit,  fi  ex 
infania  miferando,  fi  ex  temeritate,  (3  petulantia 
tcmncnda,  fi  ex  animo  injuriandi  ad  principem  re- 
mittendum,  which  demonllrats,  that  by  the  Com- 
mon Law,  fuch  an  rafh  and  unadviled  Expref- 
fion  was  never  to  be  laid  hold  on  to  infer  a  capi- 
tal Punifhment,  where  the  Perfon  alledged,  Ex- 
preffcr  thereof,  was  not  otherways  fufpeft  of  Dif- 
loyalty. 

z.  Repeats  the  Defence  as  to  Crimes  alledged 
committen  abroad,  and  it  were  againft  Reafon  and 
Equity,  that  Perfons  for  one  and  the  felf-fame 
Crime,  fhould  be  fubjeft  to  the  Punifhments  of 
feveral  Jurifdiftions,  where  the  Punifiiment  of  the 
faids  Crimes  are  different  :  But  feeing  my  Lord 
Advocat  declares  he  hath  no  Probation  for  thefe 
alledged  Crimes,  but  Certificats  and  Affidavits, 
they  cannot  be  obtruded  as  a  Part  of  the  Libel,  be- 
caufe the  faids  pretended  Certificats  and  Affidavits, 
are  neither  infert  in  the  Libel,  or  given  out  to  the 
Pannal,  and  all  Crimes  are  to  be  proven  tefibus, 
non  teftimoniis  ;  and  if  the  Cuftom  of  Affidavits 
fhould  be  introduced  in  this  Court,  all  Pannals 
(how  innocent  foever)  might  be  murdered,  by  he- 
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ing  deprived  of  their  unanfwcrable  Objeftions  a- 
gainft  the  Grantors  of  thcfc  Affidavits,  fcff.  and 
therefore  they  cannot  befuftaincdas  a  Quahfication 
to  load  the  Pannal,  or  make  the  Inqueft  have  a 
prejudicat  Opinion  of  him. 

3.  As  to  my  Lord  Advocat's  Reply  anent 
the  Aa  of  Indemnity,  the  former  Defiance  and 
Aft  of  Indemnity  is  opponed,  and  bears  exprefly 
Murders,  Robberies,  Slaughters,  and  all  other 
Crimes  committed  againlt  his  Majefty,  and 
Laws  of  the  Kingdom,  either  by  Word,  Writ, 
or  Deed ;  which  undoubtedly  excludes  all  alledg- 
ed  Crimes  faid,  done,  or  committed  by  the 
Pannal  before  that  Timej  and  this  Favour,  6? 
gratia  frincipis^  is  to  be  ampliat  and  extended, 
and  not  reftri<aed,  and  all  his  iVIajeflies  Judges 
and  Officers  of  State  are  commanded  to  fuftain  the 
fame,  according  to  the  moft  ample  Interpretations 
for  the  Pannal,  that  the  Words  will  allow. 

4.  The  Pretence  that  the  Pannal  was  of  the 
Quality  of  a  Burger,  or  a  Baron  ,  is  moil  irrele- 
vant ,  the  Pannal  having  no  vifible  Fortune  at  the 
fame  time ;  and  as  my  Lord  Advocat  himfelf  acknow- 
ledgeth  ,  no  Expe6lation  of  any  Fortune  what- 
foever:  So  that  if  Barons,  Burgers,  Life- renters, 
Woodfettcrs ,  and  likewife  thele  who  have  no- 
thmg  in  Pofleffion  at  the  Time,  fliall  be  fecluded 
from  the  Benefit  of  that  Indemnity,  it  is  fcarce 
intelligible  to  whom  ,  and  for  what  Caufe  the 
fame  was  granted,  f.  And  as  to  that  Part  of 
the  Reply,  bearing,  that  this  was  a  privat  Injury, 
and  fo  nor  comprehended  withm  the  A£b  of  In- 
demnity, the  former  Defence  is  opponed,  and  all 
Pretence  of  privat  Injury  was  taken  away  by  Dif- 
fimulation  or  Death. 

As  to  the  Pretence  that  the  Reconciliation  can 
be  no  Defence  againft  the  Lybel,  as  to  'uindiSlapub- 
lica,  and  that  the  Letter  whereupon  the  Defence 
is  founded  doth  not  import  a  Diffimulation  j  it 
is  duplyed,  That  the  Aft  of  Parliament  being  an 
Comminatory  Law  ,  and  principally  intended  in 
Favours  of  Parents,  the  fame  was  never  yet  made 
ufe  of,  and  it  were  very  hard  to  make  ufe 
of  the  fame  to  deprive  a  Parent  of  his  Child,  for 
any  rafh  or  paffionate  Expreffion }  efpecially,  where 
upon  Repentance  the  Father  had  remitted  the  In- 
jury i  but  the  Father  being  in  Effe£t  Judge  of  the 
Injury,  his  remitting  the  fame  ought  at  leaft  to 
aflbilzie  the  Child  from  any  capital  Conclufion. 
And  as  to  the  alledged  habitual  Curfing,  the  fame 
is  denyed,  and  the  former  Defence  founded  upon 
the  Aft  of  Indemnity,  is  repeated  and  opponed,  and 
the  Lybel  is  opponed,  which  doth  not  bear  habitual 
Curling,  but  particular  Afts  at  particular  Times. 

And  as  to  the  Qualifications  alledged  by  my 
Lord  Advocat,  for  clearing  that  the  Defunft  Sir 
James  Standsfield  was  murdeied,  the  Pannal  is  tru- 
ly forry,  that  for  his  own  Defence,  and  for  clear- 
ing of  his  own  Innocence,  his  Lawers  fhould  be 
neceilicated  to  plead  any  thing  relating  to  his  Fa- 
ther's Infirmities,  or  Way  and  Manner  of  his  Death. 
But  it  is  duplyed.  That  the  whole  Piefumptions 
adduced  by  my  Lord  Advocat  are  allanerly  fallaci- 
ous Conjefturcs,  and  can  neither  be  fcpavatim^  or 
complexly  relevant  to  infer  any  fuch  thing,  be- 
caufe,  I.  That  the  Minifter  did  hear  a  whiipering 
Noife,  and  was  thereby  terrified,  his  Terror  and 
Confternation  having(as  he  himfelf  prctends)put  him 
in  a  Diforder  and  Confufion,  he  was  thereby  ren- 
dered incapable  to  obferve  or  judge  of  any  thing 
tliat  happened.  2..  That  the  Body  was  fwiraming 
above  Water,  imports  nothing,  the  Defunft  hav- 


ing a  great  Coat  of  thick  Cloth  about  him,  which 
was  fufficient  to  keep  him  floating  above.  3.  The 
Pretence  that  there  was  no  Water  in  the  Detunct's 
Body  when  the  Chirurgions  vifited  the  fame,  im- 
ports nothing,  becaufe  the  Dcfunft's  Body  having 
been  feveral  times  llirred  before  that  time,  by  which 
the  Water  might  have  run  out,  as  it  adtually  did 
(in  cafe  there  was  any  Water  within  it.) 

4.  Albeit  where  a  Man  is  drowned  unwillingly^ 
and  endeavours  to  breathe,  fo  long  as  he  can,  his 
Breathing  may  fuck  in  the  Water:  Yet  if  a  Man 
intend  to  drown  himfelf,  he  will  certainly  endea- 
vour all  Means  for  quick  Difpatch  of  himfelf,  and 
thereby  keep  in  his  Breath  >  and  the  keeping  in  of 
the  Breath  after  that  Manner  was  fufficient,  both 
to  keep  the  Body  floating,  and  the  Water  from 
coming  in. 

f .  To  put  the  Matter  beyond  all  Qiieftion,  the 
Defunft  was  laying  in  the  Water  a  confiderable 
Space  from  the  Bank  j  and  albeit  the  Ice  was  not 
fo  ftrong  as  to  have  carried  a  Child ,  yet  the  Ice 
was  whole  and  entire  betwixt  the  Defunft  and  the 
Bank,  which  deinonflrats ,  that  the  Defunft  had 
jumped  in  from  the  Bank,  to  that  Place  where  he 
was  lying.  6.  As  to  that  Pretence,  that  there  was 
Blood  about  the  Defunft's  Neck,  all  lapper'd  and 
bruifed  before  Incifion  was  made,  the  Defunft  be- 
ing pulled  out  of  the  Water,  by  an  great  Cleik, 
the  touching  of  the  Neck  with  the  Cleik,  when 
his  Breath  was  juft  gone  out,  was  fufficient  to  have 
made  the  Blood  where  that  Part  was,  to  lapper  and 
congeal.  7.  As  to  the  Declarations  of  the  Phy- 
ficians  and  Chirurgions,  they  are  only  Declarati- 
ons ex  audit ti^  and  upon  Report  of  one  or  two 
Chirurgions,  and  hath  no  Foundation,  but  the  Ig- 
gnorance  or  Knowledge  of  the  faids  two  Re- 
porters ;  neither  can  any  fuch  Declarations  be  ob- 
truded againft  the  Pannal,  becaufe  not  given  out 
with  the  Lybel:  But  whatever  may  be  inferred  from 
thefe  Prefumptions,  whether  the  Defunft  was  mur- 
dered or  not,  the  fame  docs  not  concern  the  Pan- 
nal, unlefs  his  Acceffion  to  the  Murder  were  in- 
ftrufted,  as  is  impoffible  it  can  be. 

As  to  the  Qualifications  alledged  by  my  Lord 
Advocat,  for  fixing  the  Murder,  or  Acceffion 
thereto  upon  the  Pannal  j  it  is  duplyed  to  the  firll. 
That  the  Pannal's  alledged  vitious  Life,  and  the 
Story  at  Treves,  his  being  drunk  in  Prifon,  and 
threatning  to  cut  Throats  upon  fmall  Provocad- 
ons,  the  lame  are  extrinfick  to  the  Libel,  and  can- 
not be  refpefted.  2.  As  to  the  alledged  Threat- 
ning ufed  in  James  Smith's  Houfe,  the  Lybel  is  op- 
poned, bearing  thefe  Expreffions,  to  have  been 
ufed  in  the  Year  1684,  or  fome  Year  preceedingj 
and  therefore  the  former  Defence  founded  upon  the 
Indemnity,  is  repeated,  and  opponed.  And  where- 
as my  Lord  Advocat  pretends,  that  f}:in<e  pu-ece- 
dentcs  cu7n  damno  fequuto,  is  fufficient  either  to  fix: 
the  Guilt  upon  the  Perfon  who  ufed  the  Threats, 
or  at  leaft  to  burden  him  with  the  Probation, 
that  another  committed  the  Crime.  It  is  duplyed, 
I .  That  my  Lord  Advocat's  Pofition  is  abfolutely 
denyed,  unlefs  he  can  inftruft  fome  other  pofitive 
Acceffion  againft  the  Pannal ;  and  thele  pretended 
Threats  being  taken  away,  not  onlv  by  the  Aft  of 
Indemnity,  but  likeways  by  Diffimulation,  which 
is  not  only  ofl^ered  to  be  inferred  from  the  Letter 
made  Mention  of  in  the  Defence,  but  likew.\ys  by 
the  Defunft's  owning,  receiving,  intercaining, 
furnifhing,  and  providing  for  the  Pannal,  in  every 
thing  fuitable  as  his  eldeft  Son,  the  iame  doth 
undoubtedly  take  away  all  Pretence  that  cm  be 
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founded  upon  threatning,  (o  many  Years  preceed- 
ino-  >  and  by  no  Law  can  the  Pannal  be  burdened 
to'prove  who  were  either  A6lors,  or  in  AccefHon 
to  his  Father's  Murder. 

As  to  the  fecond  Qualification  bearing,  that  the 
Defuna  faid  to  feveral  Perfons,  chat  the  Pannal 
offered  to  invade  him  (denying  the  fame)  the  Fa- 
ther's Affertion  could  not  infer  a  Crime  againft  the 
Pannal,  unlefs  the  Crime  it  felf  were  otherways 
proven  by  Witneffcs,  and  the  fame  is  libel'd  to 
have  been  faid  by  Sir  James  before  the  A6t  of  In- 
demnity. And  Sir  Jams's  other  Affertion,  that 
he  was  in  Trouble,  lor  Fear  of  Prejudice  from  his 
Family,  cannot  infer  a  Crime,  efpecially  againft 
the  Pannal  ;  and  far  lefs  can  it  be  proven  by  the 
Rclift  and  the  other  Son,  who  in  Sir  Jams's  Ap- 
prehcnfion  were  defigning  Mifchief  againft  him, 
and  for  their  own  Vindication,  they,  would  cer- 
tainly depone  partially  againft  the  Pannal.  And 
the  fame  is  repeated  againft  the  other  Expref- 
fioiis  alledged  fpoken  by  the  Mother  }  and  Wit- 
ncffes  cannot  be  received  to  prove  what  another 
Witnefs  faid. 

As  to  the  Pretence,  that  the  Pannal  refufed  to 
fup  with  his  Father  the  Night  before  his  Death, 
It  is  duplyed,  the  Pannal  was  not  at  all  in  ufe  to 
fup,  except  on  Sund.ijs-N'ight.  And  the  Pannal 
had  no  Kindnefs  for  the  Minifter,'becaufe  he  and 
others  of  his  Gang  had  endeavoured  to  keep  up 
Difcord  betwixt  him  and  his  Father. 

As  to  the  alledged  Bleeding  of  the  Corps,  the 
former  Defences  are  opponed  ;  and  albeit  the  Pannal 
did  help  to  lift  his  Father's  Corps  befpre  the  Inci- 
lion,  yet  no  Blood  did  appear  till  long  thereafter 
that  the  Incifion  was  made,  and  the  Pannal  did 
fall  to  grip  that  Part  of  his  Father's  Head  where 
the  Incifion  was.  So  that  the  Blood  falling  from 
the  Wound,  can  neither  be  a  Ground  nor  Prefump- 
tion  for  Guilt  ;  and  though  the  Pannal  was  fur- 
prifed  to  fee  his  Father's  Blood,  yet  the  fame  did 
only  proceed  from  natural  Duty  and  Affe£lion,and 
not  from  any  Apprehenfion  of  Guilt.  And  thefe 
Qualifications  being  all  libel'd  and  debated  upon, 
it  is  humbly  defired  for  the  Pannal,  that  the  Lords 
of  Jufticiary  would  give  a  feparat  Interloquitor  up- 
on every  particular  Qualification. 

Sir  Patrick  Hume  for  the  Pannal  adds,  That  as 
to  the  Point  of  Treafon,  It  is  offered  to  be  pro- 
ven, that  it  was  when  he  was  drunk,  and  after 
Cups,  and  is  fo  prefumed,  efpecially  it  being,  as 
it  is  acknowledged  by  the  Libel,  in  a  drunken 
Company. 

2.  As  to  the  Ad  of  Indemnity,  it  is  extended 
to  all  Crimes  except  the  Archbifhop's  Murder,  and 
excepio  firmat^  rcgulat^  t^c.  And  the  Aft  bears  not 
that  Claufe  excepting  other  Crimes,  which  ufes 
to  be  excepted. 

3.  As  to  the  Qualifications  condefcended  on  in 
my  Lord  Advocat's  Anfwer,  either  they  are  libel'd, 
and  fo  oppones  the  former  Anfwer  j  and  if  they 
be  not  libel'd,  they  cannot  be  confidered  as  Qua- 
lifications. 

4.  Whereas  it  is  alledged,  that  the  Pannal  was 
in  ufe  to  threaten  to  cut  Throats,  when  inPaffion, 
the  Argument  is  retorted,  for  though  he  threat- 
ned,  nothing  followed  >  and  fo  his  Threatnings 
were  but  verba  jaSlantia. 

f.  As  to  the  Citation  out  of  Matthetis^  that 
Parties  may  be  puniflied  upon  Prefumptions,  it 
is  anfwercd,  that  the  Cafe  there  ftated  is  where 
the  Perfon  who  committed  the  Slaughter  was 
apprehended  in  the  Place  where  ic  was  committed, 


That  he  was  all  bloody,  and  with  a  bloody  Sword, 
anfwerable  to  the  Wound,  and  that  he  became 
pale  when  he  was  apprehended,  and  that  he 
had  made  no  Aniwer,  but  in  Terrour  fled  away  > 
which  are  fuch  Acts  as  do  evidently  make  appear 
the  Slaughter,  and  could  admit  of  no  other  Con- 
ftru£bion  >  but  that  cannot  be  pretended  in  this 
Cafe,  where  all  the  Prefumptions  are  remote  and 
extrinfick,  and  even  in  the  Cafe  inftanced  by  Mat- 
theus^  and  others  of  that  Nature,  they  arc  only  to 
take  Effedt  in  order  to  an  Arbitrary ,  but  not  a  Ca- 
pital Punifliment,  which  is  the  Opinion  of  all 
Lawers  who  ever  wrote  upon  the  Subject,  and 
particularly  il/^/fiJr^,  de  prob.  concluf.  113.  Numb. 
20,  and  3 1 .  where  the  Queftion  is  ftated,  y/«  plu- 
res  pnej'umptiones  conjunguntur  ?  in  order  to  inferr  a 
capital  Punifhment :  And  he  concludes  in  the  Ne- 
gative, as  a  general  Conclufion  by  all  Lawers,  but 
only  to  inferr  an  arbitrary  Puniftiment. 

As  to  the  bleeding  of  the  Body,  it  is  offered  to 
be  proven,  that  the  Pannal  touched  his  Father's 
Body  before  the  Incifion,  and  it  did  not  bleed. 

The  Lords,  Juftice- General,  and  Commifii- 
oners  of  Jufticiary,  having  confidered  the  Li- 
bel, purfued  by  his  Majelties  Advocat  againft 
Phi/ip  Standsfield  the  Pannal  :  And  the  firft  Part 
thereof,  anent  the  Treafon  libel'd,  they  find  the 
famen  as  it  is  libel'd,  relevant  to  inferr  the  Pain  of 
Treafon. 

And  as  to  the  Pannal's  curfing  of  his  Father, 
mentioned  in  the  Indytement  >  They  find  thefe 
Expreffions,  or  either  of  them,  viz.  The  Devil 
take  him,  the  Devil  rive  him,  God  damn  him, 
relevant  to  infer  the  Pain  of  Death  :  And  re- 
pells  the  Defence  founded  upon  the  Aft  of  In- 
demnity, and  finds  the  Pannal  is  not  under,  or 
below  the  Quality  therein  fpecified. 

As  to  the  Pannal's  murthering  of  his  Father 
mentioned  in  the  Indytement,  they  found  the  Li- 
bel as  it  is  libel'd  and  qualified  relevant  to  inferr  the 
Pain  of  Death,  and  remits  the  fame  with  the  Qua- 
lifications libel'd  to  the  Knowledge  of  the  Affife, 
and  allowes  Witneffes  to  be  led  for  the  Pannal's 
proving  his  Father  to  have  been  melancholy  the 
Day  before  the  committing  of  the  Murder,  and 
remits  to  the  Affife  to  confider  the  Import  thereof, 
if  it  be  proven,  and  repells  the  whole  other  De- 
fences proponed  for  the  Pannal. 

The  Lords  continues  the  Dyet  againft  the  faid 
Philip  Standsfield,  till  to  Morrow  at  Two  of  the 
Clock  in  the  Afternoon  j  and  ordains  him  to 
be  carried  back  to  Prifon,  and  the  Witneffes  and 
Affifes  to  attend,  ilk  Perfon  under  the  Pain  of 
zoo  Merks. 

Edinburgh,  tlie  feventh  of  February y  1687. 

T}Hilip  Standsfield,  Prifoner,  being  this  Day  en- 
*  tered  on  Pannal,  dilated,  indy  ted  and  accufed  for 
the  treafonable  drinking  of  the  King's  Confufion, 
curfing  his  Father,  and  for  the  cruel  and  unnatu- 
ral murdering  of  him  in  Manner  mentioned  in  this 
Ditty. 

The  Interloquitor  above-written  was  this  Day 
read  again  in  Prefenee  of  the  Pannal,  and  the  Al- 
fifers  after-named,  viz, 

William  Bailly  of  Lamingtotm. 
James  Glen,  Stationer. 
Alexander  Reid,  Elder,  Goldfmith. 
Charles  Charters,  Merchand. 
David  Hepburn  of  Hitmby, 
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Edward  Gilkfpy,  Merchand. 

Robert  Sandilands^  Merchand. 

Samuel  Moncrief,  Merchand. 

"Tbomai  Lendall^  Merchand. 

"James  Ckiland^  Merchand. 

Hepburn  of  Beinfloun. 

William  Paton^  Merchand. 

George  Braitbivood^  Stabler. 

John  Marflml^  Merchand. 

Alexander  Edgar,  Chirurgion  in  Haddingtoun. 

The  Affize  lawfully  fworn,  no  Objeftion  of  the 
Law  in  che  contrary. 

His  Majeily's  Advocat  for  Probation  adduced 
the  WitneiTes  deponing,  v'fz. 

John  Robertfori,hie  Servitor  to  Sir  James  Stands- 
field  of  Netv-Milns,  aged  twenty-four  Years,  un- 
married, purged  of  Malice,  Prejudice,  Hatred,  111 
will,  and  partial  Counfel,  and  foltimnly  fworn, 
Depones,  A  little  time  before Harvelt  lad,  thePan- 
nal  being  in  the  Kitchen  of  Nciv-Milns,  in  thede- 
ceaft  Sir  James  Standsfield's  Houfe,  wheie  the  De- 
ponent was  likewife  prefent,  he  law  the  Pannal, 
Philip  Standsfield,  take  a  Cup  of  Ale,  and  heard 
him  lay,  there  is  the  Pope's  Confufion,  the  Anti- 
chrilVs,  the  Chancelour's,  and  the  King's  Confufi- 
on, and  put  the  Cup  to  his  Head,  and  drank  a 
little,  and  then  gave  it  to  Samuel  Spofforth,  and 
commanded  him  to  drink  it  on  his  Knees  j  depones, 
that  there  were  likewife  befides  Samuel  Spoffortb, 
Jerejny  Smith,  Agnes  Bruce,  and  Elfpeth  Jamefon  j 
and  depones,  thzt^Philip  Stands ftcld,ihe  Pannal,  was 
not  drunk  at  the  time  5  depones,  that  at  the  naming 
of  the  feveral  Confufions  above-mentioned,  he 
ftill  drank  a  little  of  the  Cup  j  and  this  is  the 
Truth  as  he  fhall  anfwer  to  God :  The  Deponent 
further  depones,  that  he  faid  to  the  Pannal,  after 
the  drinking  of  the  faid  Confufions,  that  it  was 
Treafon,  and  he  anfwered,  ye  Dog,  what  are  you 
concerned; ye  do  notunderftandto  whomyefpeak. 
Sic fubfcribitur,  John  Robertson. 

Agnes  Bruce,  Servant  to  the  deceafed  Sir  James 
Standsfuld,  aged  twenty- four  Years,  unmarried, 
purged  and  fworn,  depones,  That  a  little  before 
Harvefl  laft,  fhe  being  in  the  Kitchen  of  Neiv- 
Milns  with  Philip  Standsfield,  the  Pannal,  flae 
faw  him  take  a  Cup  of  Ale,  and  drank  the  Con- 
fufion of  the  Pope  and  the  King,  and  heard  him 
bid  Samuel  Spofforth  fit  down  on  his  Knees  and 
drink  the  fame,  which  accordingly  he  didj  after 
this  the  Deponent  went  up  Stairs,  and  knows 
no  more  what  paft  at  that  Time,  but  heard  they 
drank  more  Confufions.  Depones,  that  about  a 
Week  after  it  being  talked  in  the  Houfe,  that  he 
had  drank  the  Confufions  aforefaid,  he  Hiid  to  the 
Deponent,  God  damn  him,  if  he  knew  who  di- 
vulged it,  he  would  be  their  Death :  And  this  is 
the  Truth,  as  fhe  Ihall  anfwer  to  God.  Depones  fhe 
cannot  write. 

Sic  Subfcribitur,  Linlithgow. 

Samuel  Spofforth,  late  Servitor  to  Sir  James 
Standsfield  oi New-Milns,  aged  ip  Years,  unmar- 
ried, purged  and  fworn,  depones.  That  a  little  be- 
fore Harveft  laft,  the  Deponent  was  in  theKitchin 
of  Neiv-Milns  with  Philip  Standsfield,  the  Pannal, 
where  he  heard  him  drink  a  Confufion  to  the 
Pope,  Antichrift,  and  the  King,  and  to  the  De- 
vil; and  the  Pannal  preft  the  Deponent  to  drink 
the  fame  Confufions  upon  his  Knees.  Depones, 
John  Robert/on,  Agnes  Bruce,  Jeremy  S?nith,  and 
Elfpctb  Jamefon  were  all  likewife  prefent  at  that 
time,  and  that  thefe  Confufions  were  drunk  feve- 
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rally :  And  this  is  the  Truth,as  he  fhall  anfwer  to  God. 
Sic  fubfcribitur,  Samif.l  Spofi-orth. 

John  Robert fon,^hnvc  defignVi,  being  re-examin- 
ed, purged  and  fv/orn,,  depones.  That  the  De- 
ponent being  at  Morum-CziWc  after  Harveft  laft, 
in  order  to  give  a  Call  to  a  Minidcr,  the  Depo- 
nent having  met  with  Philip  Standsficld,r.hc  Pannal, 
he  faid  to  him.  Ye  arc  a  wife  Lad ;  if  ye  have  fub- 
fcribed  that  Bond,  the  Devil  take  him,  and  par- 
ticularly the  Devil  take  his  Father,  and  named  his 
Father.  Deponed,  that  at  an  other  time,  in  the 
midft  of  Harveft  laft,  the  Deponent  and  Sir  Jamei 
Standsfield,  the  Pannul's  Father,  being  going  to 
Smeitoun  with  a  Minifter,  the  Pannal  asked  him, 
where  he  and  his  Father  was  going?  and  the  De- 
ponent anfwered,  that  he  was  going  to  Smeitoun 
with  his  Father;  and  the  Pannal,  Philip  Standsfield, 
faid,  Devil,  let  never  one  of  them  come  back  a- 
gain,  Horfe  nor  Man.  Depones  further,  That  fe- 
veral times,  and  frequenly,  when  the  Deponent 
has  been  feeking  the  Pannal  to  come  to  Dinner 
with  his  Father,  the  Pannel's  ordinar  Anfwer  was, 
the  Devil  dame  him,  and  you  both,  and  Devil 
rive  him,  for  I  will  not  go  to  him,  and  if  he  had 
a  Sixpence  a  Day,  he  would  not  go  near  him,  for 
his  Father  girned  upon  him  like  a  Sheeps-head  in  a 
Tongs,  and  that  he  has  heard  him  fay  fometimes, 
God  damn  his  Father:  And  this  is  the  Truth,  as 
he  fhall  anfwer  to  God. 

Sic  fubfcribitur,  John  Robertson. 

William  Scot,  Clothier  in  Nem-Milns,  aged  thirty 
Years,  married,  purged  and  fworn,  depones. 
That  betwixt  Michaehnafs  and  Martimafs  lait,  the 
Pannal,  PZ;////)  Standsfield,  having  come  to  the  De- 
ponent's Shop,  and  asked  for  lome  Tobacco,  the 
Deponent  faid  to  Philip,  his  Father  would  not  lee 
him  want  for  Money  to  buy  Tobacco  ;  and  the 
Pannal,  Philip,  faid,  the  Devil  take  him  and  his 
Father  both,  for  there  never  came  an  honeft  Man 
out  of  Yorkfyire.  Depones,  his  Wife  was  pre- 
fent with  him,  v.'hen  that  Difcourie  paft.  De- 
pones he  cannot  write.  And  this  is  the  Truth,  as 
he  fhall  anfwer  to  God. 

Sic  fubfcribitur,  Linlithgow. 

Agtics  Bruce,  above-defigned ,  being  re-exami- 
ned, purged  and  fworn,  depones.  That  fhe 
did  hear  the  Pannal  ufually  vow  and  fwear  he 
would  kill  any  Perfon  that  offended  him  ;  and 
that  the  Pannal  did  haunt  much  with  Janet 
Johnfloun,  George  Thomfon  and  his  Wife,  and  that 
he  went  frequently  out  of  his  Father's  Houfe 
after  Supper  to  thefe  Perfons  ;  and  further  de- 
pones, that  file  has  heard  the  Pannal  frequently 
curfe  his  Father,  and  bid  the  Devil  damn  him, 
and  rive  him,  and  fwell  him  ;  and  that  fhe  has 
frequently  heard  him  exprefs  his  Hatred  and  Ab- 
horrence of  his  Father,  and  that  he  could  not 
abide  to  fee  his  Father.  Further  depones,  that 
the  Monday  at  Night  before  Sir  James  came  to 
Edinburgh,  the  laft  time  he  was  in  it,  being  about 
a  Fourthnight  before  his  Death,  the  Deponent 
was  ordered  to  call  the  Pannal  to  his  Mother, 
after  he  was  gone  to  his  Chamber,  and  that  ac- 
cordingly fhe  did  it;  and  when  the  Pannal  came 
down,  the  Deponent  left  him  with  his  Mother 
alone ;  and  when  fhe  was  without  the  Door,  fhe 
heard  him  fay  to  his  Mother  feveral  times,  God 
damn  him,  if  he  did  it  not  ;  and  defired  his  Mother 
to  take  a  good  Heart,  for  as  long  as  he  had,  ihe 
fhould  not  want.  Depones,  fhe  knows  not  what 
he  meaned  by  thefe  Words,  but  knows  there 
had  been  a  little  Quarrel  betwixt  Sir  ''^ames  and 
Pp  his 
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his  Lady   that   fame  Night.      Further  depones, 
that  on  T'uefd.iy  thereafter,  when  Sir  ya}?!cs  Stands- 
field  was    going    into  Edlnbuygb  ,   fhe   did  hear 
Philip  Standsfield^  the  Pannal,  fiy  in  his  Mother's 
Chamber  (his  Father  not  being  prcfent)_  God  kt 
him  never  return,  God  let  him  never  ice  his  Fa- 
ther's Face  again,   the  Devil  go   with  him,   the 
Devil  rive  him,  and  take  him  away  ;  and  that  there 
was  no  body  in  the  Room  at  the  Time,  but  the 
Pannal  and  his  Mother,  and    the  Deponent  was 
at   the   Door.    Further  depones,    that  about   a 
Month  before.  Sir  James   having  reproved  the 
Pannal,    upon    the    Occafion    of    an    Accompt 
given  m   by  IVilliani  Jnderfon,   Brewer,   fhe  did 
hear   the  Pannal  lay,   in  his  Mother's  Chamber, 
(Sir  James   not   being  prefenc)  God   damn  him, 
if  he   ihould  not    do  ten  times  worfe,   and  that 
he   could   not  endure  tx)   fee  his   Father's  Face, 
and  that  he  had  hated  his  Father  thefe  fix  or  fe- 
ven  Years.    Further  depones,  that  about  a  Fourth- 
night  or  twenty  Days  before  Sir  James  his  Death, 
it  being  faid  that  Philip  was  to  go  to  Town  with 
his  Father,  lire  heard  him  fay,  he  would  be  hang'd 
e'er  he  went  with  him  j  let  him  go,   the  Devil 
go  with  him,  and  let  him  never  return  j  and  this 
likcwife   in   his  Mother's   Chamber,  and   in   her 
Prefence.     Depones,    the   Pannal    did    ordinarly 
fhift  Occafions  of  being   in  his  Father's  Com- 
pany.   Depones,  that  the  Friday  before  Sir  James 
his  Death,  fhe  knows  the  Pannal  and  Janet  John- 
Jionn  were  a  confiderableTime  together  in  the  Pan- 
nal's  Chamber,  where  the  Deponent  heard  Janet 
Johnjlcuri's  Tongue,  but  doth  not  know  if  George 
"Thomfon  and   his   Wife   were    with  them.     De- 
pones, that  on  the  IVednefday  before  Sir  James 
his    Death,   Philip    having    curfed   fome  of  the 
Servants,  the   Deponent    faid  to   him,  God   be 
thanked,  he  was  not  their  Mafler;  and  that  he  an- 
fwered    her  with    an  Oath,  fTie  knew  not  how 
foon   he  might  be   their  Mader  :   And   further 
depones,  that  fhe  thought  Sir  James  not  fo  mer- 
ry  as   his  ordinar   the  Night   before  his  Death, 
but  that  he  conveyed  Mr.  Bell  to  his  Chamber, 
and  thereafter  came  down  to  his  own  ;  and  the 
Deponent  having  delired  to  fpcak  with  Sir  James^ 
his  Servant,  John  Robcrtfon^KoXd  her  fhe  could  not, 
becaufe  his  Cham^ber-Door  was  fliut,  and  he  was 
gone  to  Bed  ;  and  that  fhe  did  then  fee   Light 
in  his  Roum,  and    when  flie  was  going  away, 
found  the  Hall-Door,  which  was  without  his  Cham- 
ber-Door, fhut,  and  that  the  Hall-:Door  was  not 
ufually  clofed  in  the  Night  time,  except  Sir  James 
had  done  it  himfelf,  and  which  he  did  but  once 
in  two  or  three  Nights.  Depones,  that  on  the  Sa- 
turday's Night  when  Sir  .7^;K^i  came  Home,  he  did 
go  to  his  Ladies  Chamber,  where  he  flayed  not 
d  Quarter  of  an  Hour,   and  that  his  Lady  fell  a 
quarreling  of  him  for  going  to  another  Houfe  be- 
fore he  came  there,  and  that  the  Deponent  came 
out  of  the  Chamber,  and  knows  not  what  more 
pad  there.      Depones,  the  next  Morning,  when 
Sir  James  was  mifV,  the  Deponent  went  into  his 
Roum  to  put  on  a  Fire,  and  found  the  Bed  better 
fpread  up  than  it  ufed  to  be,  and  the  Curtains 
more  drawn  about  it,    and  the  Candle,  which 
ufually  was  at  the  Bed- head,  fhe  found  it  ftand- 
ing  on  a  Chair  at  the  Bed -foot.     And  further 
depones,    that  when   the    Defunft's   Body    was 
bringing  up  to  the  Houfe,  the  Deponent  would 
have  had  him  brought  to  his  own  Chamber ;  but 
Philip  fwore   that   the   Body   fhould   not    enter 
there,  for  he  had  not  died  like  a  Man,  but  like 
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a  Beall.    Depones,  that  the  Body  was  then  put 
in  the  iFalk-Miln  (but  knows  not  if  Philip  c^xx- 
fed  do  it)  and  that  the  Body  from  that  was  brought 
to  a  Cellar  within  the  Clofs,  where  there  was  very 
little  Light.     Depones,  that  fhe  did  not  Ice  any 
Water  come   out  of  his  Mouth,  and  that  when 
the  Deponent  lifted  up  the  Linnen-fheer,   which 
was  over  him  in  tlie  Cellar,  iome  of  them  caufcd 
let  it  down  again,  for  it  was  not  fit  to  let  the  Bo- 
dy be  feen.      Depones,  that  Janet  Johnflomi  was 
prcfent  with  the  Body  in  the  Cellar  with  the  relf, 
and  though  it  was  known  that  neither  Sir  James 
nor  his  Lidy  would  look  upon  her  for  a  good  Time 
before,  nor  was  ihe  openly  feen  about  the  Houfe, 
yet  that  Morning  fhe  went  to  the  Ladies  Cham- 
ber,  as  foon  as  the  Body  w;is  taken  out,  and  the 
Deponent  was  prefent  and  faw  her  come  in,  and. 
well  enough  taken  with.    Depones,  fhe  heard  Phi- 
lip^ after  his  Father's  Death,  Greet  and  Cry,  but 
law  no  Tears.    Depones,  immediately  after  his  Fa- 
ther's Body  was  found,  he  would  have  forced  his 
Father's  Chamber-Door,  it  being  fhut  j  but  the 
Key  being  gotten,  it  was  opened,  and  he  entred 
in,  and  firfl  took  his  Father's  Gold  and  Money 
out  of  his  Pocket,  and  then  got  the  Keys,  and 
fearched  the  Cabinet ;  and  that  within  an  Hour  af- 
ter his  Father  was  brought  from  the  Water,   he 
got  the  Buckles  of  his  Father's  Shoes,    and  put 
them  in  his.    Depones,  that  on  the  Monday  after 
Sir  Jajnes's  Death ,  the  Lady  and  Janet  Jobnjlotm 
having  quarrelled  together  about  fome  Remains  of 
the  Holland  of  the  Woonding-fhect,  Philip  came 
down  out  of  his  own  Chamber,  and  the  Depo- 
nent heard  him  fay  to  Janet  Johnfloun,  Hold  your 
Peace,  when  I  command  you,  for  he  would  re- 
ward her  well  for  the  Kindnefs  fhe  had  done  to 
him  at  that  time.    Depones,  that  when  the  Order 
came  from  Edinburgh  to  raife  the  Corps  again,  the 
Deponent  did  meet  George  7'homfon  the  Taylor, 
and  perceived  him  fhaking  and  trembling,  and  ask- 
ed him  what  troubled  him  ?  And  that  his  Anfwer 
was,   he  heard  the  blackefl  News  that  ever  he 
heard  in  his  Life,   for  Sir  James's  Body  was  to  be 
railed  again,   and  faid  he  would  few  no  more  in 
the  Houfe  of  New-Milns  for  the  World,  and  car- 
ried the  Mournings  to  his  own  Houfe.    Depones, 
fhe  knows  nothing  of  falfe   Keys  made   ufe  of 
about  the  Houfe,  only  fhe  heard  the  Lady  fay, 
that  there  were.    Depones,  Philip  had  no  lock- 
fafl   Place  in  the  Houfe,  except  a  little,  Coffer, 
and  that   it  once   being  opened,  the   Deponent 
did  fee  feveral  Keys  within  it,  and  that  he  offered 
once  the  Key  of  one  of  the  Roums  to  the  Depo- 
nent, but  the  Deponent  took  it  not,  becaufe  fhe 
had  the  ordinar  Key  of  the  Roum.  Depones,  that 
Philip  was  in  ufe  to  ly  alone,   but  that  after  his 
Father's  Death,  he  would  not  ly  in  a  Roum  alone 
at  Mew-Milns,  and  that  he  declared  to  the  Deponent, 
that  he  was  afraid  to  be  alone  in  a  Roum,  either 
Night  or  Day,  and  that  he  fleept  not  the  Night 
after  his  Father  died,  and  that  he  fhould  not  go 
into   the  Roum  where  his   Father  lay,    if  once 
he  had  the  Cabinet  out  of  it.     Depones,  that  a 
fhort  time  before  Sir  James  died,   the  Lady  hav- 
ing fallen  in  a  Swond,  and  the  Deponent  having 
told   Philip  of  it,   Philip  came  to  his  Mother's 
Chamber,  and    that  his  Mother  told  him  then, 
that  he  was  like  in  a  fhort  Time  to  lofe  his  Mo- 
ther i   and  that  he  anfwered,  in  the  Deponent's 
hearing,   that  his   Father   fhould   be  dead  firfl  : 
And  depones,  that  fome  few  Days  thereafter,  in  his 
Mother's  Chamber  again,  and  in  the  Deponent's 
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hearing,  he  renewed  the  fame  Woids  with  an 
Oath  :  Further  depones,  that  two  Nights  after 
Sir  James's  Death,  the  Lady  told  to  the  De- 
ponent, that  fomething  then  came  in  her  Mind 
which  fhe  had  heard,  to  wit,  that  Philips  before 
he  went  to  London^  when  he  was  in  his  Pomp, 
having  heard  that  Sir  James  was  to  give  his  Eftate 
to  his  iecond  Son,  in  the  Houfe  o't  James  Smith  in 
the  Nungate,  had  vowed  to  kill  his  Brother,  and 
the  like,  or  little  lefs  to  his  Father  j  and  that  there- 
after, when  they  were  coming  into  Edinburgh^  the 
Lady  renewed  again  to  the  Deponent  the  lame 
Words,  and  added,  what  if  they  fhould  put  her 
Bairn  in  Prifon  ?  And  this  is  the  Truth,  as  flie 
fliall  anfwer  to  God.  Depones  fhe  cannot  write, 
Sic  fubfcrihtur^  Linlithgow. 

John  Shandf  fometimes  Servitor  to  Sir  James 
Standsficld^  aged  43  Years,  unmarried,  purged 
and  fworn,  depones,  That  a  little  ^'titv  Philip  Stands- 
feld,  the  Pannal's  Marriage,  the  Pannal  and  De- 
ponent being  in  James  Smith's  Houfe,  in  Nungate 
of  Haddingtoun^  the  Pannal  did  expoftulat  with 
the  Deponent,  that  his  Father  dealt  too  narrowly 
with  him,  he  being  then  married ;  and  the  Depo- 
nent told  the  Pannal  that  his  Father  was  in  Straits, 
and  exhorted  him  to  be  dutiful  to  his  Father  j 
thereafter  the  Pannal  firid,  if  I  knew  my  Father 
would  give  his  Eftate  to  my  Brother  7o/'«,  I  would 
cut  his  Throat  i  and  the  Landlord  of  the  Houfe 
being  by,  and  prefent,  and  furprized,  cryed  out, 
God  preferve  me^  what  means  the  Man!  the  Land- 
lord underftanding  by  the  Word  His^  his  Father : 
And  though  the  Deponent  took  the  ExprefTion  in 
the  fame  Senfe  as  James  Smith  did,  yet  the  De- 
ponent endeavoured  to  excufe  it,  by  faying  it  was 
not  his  Father  that  he  meaned,  but  his  Brother, 
or  his  Man  Donald -y  and  the  Pannal  being  prefent, 
faid  nothing  for  clearing  of  the  Expreffionj  where- 
upon the  Deponent  went  away,  and  left  the  Pan- 
nal, and  could  not  endure  to  ftay  longer  in  his 
Company  :  Depones,  the  Night  before  Sir  James's 
Death,  being  the  Friday^  the  Deponent  was  with 
Sir  James  in  his  Chamber,  in  Edinburgh,  where 
the  Defun£t  was  reading  a  Sermon-Book,  and  ap- 
peared to  be  fad,  and  ftid  to  the  Deponent,  I  have 
no  Comfort  in  my  Wife  and  Family.  And  this  is 
the  Truth,  as  he  fhall  anfwer  to  God. 

Sic fubfcribitm\  John  Shand. 

Mr.  Roderick  Mckenzie,  kd^socxtt,  being  folemn- 
ly  fworn  and  purged,  depones.  That  about  eight 
Dayes  before  Sir  James  Standsfield's  Death,  the 
Deponent  and  he  having  met  in  the  Parliament- 
Clofs,  the  Defunft  invited  him  to  take  his  Morn- 
ing-Draught. And  when  they  were  gone  to 
Mr.  Shell's  Houfe,  the  Deponent  perceiving  him 
to  be  in  fome  Concern,  the  Deponent  asked  him, 
what  troubled  him  ?  The  Defun£t  anfwered,  that 
he  had  no  Satisfaction  at  Home :  Whereupon  the 
Deponent  faid,  that  People  reported  that  he  was 
partly  the  Occafion  of  it,  having  diflieriflied  his 
Son  the  Pannal,  and  acquainted  him  therewith  : 
And  the  Defunft  anfwered,  ye  do  not  know  my 
Son,  for  he  is  the  greateft  Debauch  in  the  Earth  : 
And  that  which  troubles  me  moft  is,  that  he  twice 
attempted  my  own  Perfon :  And  this  is  the  Truth, 
as  he  ihall  anfwer  to  God. 

Sic  jubfcribitur.  Rod.  Mckenzie. 

Archibald Dumbar, Merchand  in Edinb:(rgh,^ged 
z6  Years,  married,   purged  and  fworn,  depones, 
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That  the  Deponent  having  met  with  the  deceaft 
Sir  James  Standsfield  at  Culter  ;  but  he  does  not 
remember  politivcly  the  Time,  but  it  was  either 
in  the  Year  of  this  King's  Parliament,  or  the  Har- 
veft  before ;  and  Sir  James  and  the  Deponent,  and 
fome  other  Company  being  in  an  Roum,  Sir 
James  was  difcourllng  of  his  Son's  Undutyfuhicfs, 
and  within  a  little  while  having  he.irJ  a  Shot  at 
the  Utter-door  of  the  Houfe,  and  the  Deponent 
and  others  offering  to  go  out  to  fee  what  the 
Matter  was.  Sir  James  was  unwilling  to  let  them, 
left  they  fhould  come  to  hazard.  And  thereafter 
having  heard  another  Shot,  they  did  offer  to  go 
down  again,  and  Sir  James  ftill  dilTwaded  them, 
and  faid,  that  it  might  be  his  diftracted  Son  Phi- 
lip. And  they  having  enquired  if  he  was  in  the 
Country,  and  how  he  came  to  fear  any  harm  from 
him,  Su-  James  faid,  he  believed  he  was  in  the 
Country,  and  that  in  his  going  South,  he  had  fol- 
lowed him  to  Lothian- buy n,  and  fhot  two  Piftols, 
firft  one,  and  then  another  at  him  5  and  if  it  had 
not  been  that  Sir  James  was  well  horfcd,  and  his 
Son  Philip  upon  a  Work-Horfc,  he  had  killed 
him.  And  Samuel  Menzics  having  faid,  he  was 
fure  there  could  not  be  Ball  in  them  j  Sir  James 
faid,  he  had  gotten  too  many  Proofs  of  his  Son's 
Unnaturality  to  him,  that  he  had  no  will  to  be  in 
his  Reverence.  Depones,  that  Sir  James  all  that 
Night  went  not  to  Bed,  and  the  Deponent  fat  up 
with  him,  and  conveyed  him  into  Edinburgh.  And 
this  is  the  Truth,  as  he  fhall  anfwer  to  God. 

Sic fiibfcribitur,     Archibald  Dunbar. 

Mr.  William  Clerk,  Advocat,  purged,  and  fworn, 
depones,  That  having  frequent  Occafions  to  be  with 
Sir  James  Standsjield,  and  he  having  defired  him 
to  draw  a  Difpofition  of  his  Eftate  to  his  Son 
John,  Sir  Jatnes  did  complain  of  his  Son  Philip's 
•  Undutyfulnefs  to  him  :  And  the  Deponent  having 
diflAvaded  him  to  do  it,  fince  his  Son  Philip  might 
be  reclaimed}  Sir  James  faid,  no,  for  he  had  no 
Expeftation  of  it  j  for  when  he  was  at  the  Lead- 
hills,  there  was  fome  Piftol  fhot  at  him,  which  he 
was  fure  came  from  his  Son  Philip.  And  this  is 
the  Truth,  as  he  ftiall  anfwer  to  God. 

Sic  fubfcribitur,         William   Clerk. 

Mr.  John  Bell,  Minifter  of  the  Gofpel,  aged 
forty  Years,  Solutus,  purged  and  fworn,  produces 
a  written  Declaration  figned  under  his  Hand,  upon 
what  he  knows  relating  to  the  Murder;  and  de- 
pones the  fame  is  Truth,  as  he  fhall  anfwer  to  God. 
Sic  fubfcribitur,  John  Bell. 

Folloivs  the  'tenor  of  the  faid  Declaration. 

The  Declaration  of  Mr.  John  Bell,  in  anfwer  to 
feveral  Interrogatories  propofed  by  his  Majefties 
Advocat  before  the  Lords  of  the  Committee  of  the 
Council. 

Imprimis,  I  declare,  that  at  Sir  James  Stands-^ 
field's  earneft  Defire,  I  went  fiom  this  Town  with 
him  to  Netv-Mihis;  and  that  by  the  Way  I  dif- 
cerned  nothing  but  found  Judgment,  and  Reafon 
in  Sir  James,  for  his  Difcourfe  was  both  rational 
and  pertinent,  and  that  both  at  Supper  that  Night, 
and  after  Supper,  his  Difcourfe  was  rational,  and 
his  Carriage  moft  civil,  and  was  pleafed  to  accom- 
pany me  to  my  Chamber,  and  iat  with  me  there 
(as  I  fuppofed)  until  it  was  about  ten  o'Clock  at 
Night,  difcourllng  pertinently,  and  to  good  Purpofe. 

i.  I  declare,  that  having  ftept  but  little,  I  was 

awakened  in  Fear  by  a  Cry  (as  I  fuppofed)  and 
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being  waking,  I  heard  for  a  Time  a  great  Dinn, 
and  confufed  Noife  of  fe^'eral  Voices,  and  Perlons 
fometimes  walking,  which  affrighted  me  (fuppo- 
llnt^  them  to  be  evil  wicked  Spirits)  and  I  appre- 
hciTdcd  the  Voices  to  be  near  the  Chamber-door 
fometimes,  or  m  the  Tranfe,  or  Stairs,  and  fome- 
times below,  which  put  me  to  arife  in  the  Night, 
and  bolt  the  Chamber-door  further,  and  to  recom- 
mend myfelf  by  Prayer,  for  Proteftion  and  Pre- 
fervation  to  the  Majellie  of  God :  And  having  gone 
again  to  Bed,  I  heard  thefe  Voices  continue,  but 
more  laigh,  till  within  a  little  Time  they  came 
about  to  the  Chamber-Window  j  and  then  I  heard 
the  Voice  as  high  as  before,  which  encreafed  my 
Fear,  and  made  me  rife  again  to  look  over  the 
Window,  to  fee  whether  they  were  Men  or  Wo- 
men >  but  the  Window  would  not  come  up  for 
me,  which  Window  looked  to  the  Garden,  and 
Water,  whither  the  Voices  went  on  till  I  heard 
them  no  more,  only  towards  the  Morning  I  heard 
walking  on  the  Stairs,  and  in  the  Tranfe  above 
that  Chamber  where  1  was  lying. 

3.  I  declare,  that  I  told  the  Women  who  put  on 
my  Fire  in  my  Chamber  that  Salpbath-Mornmrr^ 
that  I  had  refted  little  that  Night,  through  Dinn 
1  heard ;  and  that  I  was  fure  there  were  evil  Spi- 
rits about  that  Houle  that  Night. 

4. 1  declare,  that  about  an  Hour  after  Day,  Phi- 
lip  came  to  my  Chamber,  and  asked  if  Sir  James 
came  to  that  Chamber  this  Morning,  and  told  me_ 
that  he  had  been  fceking  him  upon  the  Bank  of 
the  Water:  Unto  which  I  replyed,  I  have  not 
leen  your  Father ;  but  what  mean  ye  by  the  Banks 
of  the  Water  ?  Whereupon  Philips  without  an- 
fwering,  went  down  Stairs  immediately,  and  with- 
in a  little  Time  I  followed  to  fee  what  he  mean- 
ed}  and  having  gone  without  the  Gate,  and  up 
the  Cawfey  that  leads  to  the  Manufactory,  one 
came  running,  and  faid,  they  had  found  Sir  James 
lying  in  the  Water:  Whereupon  1  was  ftricken 
with  fuch  Aftonifliment,  Fear,  and  Trembling, 
that  I  could  go  no  further,  but  returned  trembling 
to  the  Chamber}  and  having  fitten  down  on  the 
Bed-fidc,  I  laid  to  an  honelt  Man,  who  accom- 
panied me,  this  is  the  faddeft  Day  that  ever  I  faw : 
My  Affrightment  in  the  Night  was  terrifying  to 
me,  but  this  is  more  grievous.  And  having  gone 
to  an  honelt  Man's  Houfe,  where  I  took  Horfe 
that  Morning,  I  faid,  if  the  Majeftie  of  God 
did  ever  permit  the  Devil  and  his  Inftruments 
to  do  a  honcfl:  Man  wrong,  then  Sir  James 
Standsfield  has  received  Wrong  this  laft  Night, 
which  the  Lord  will  difcover  in  his  good  Time. 

5".  I  declare,  that  after  my  return  from  Morum^ 
that  Sahbath-'EjVtmrig^  Philip  told  me  that  he  had 
advertifed  fevcral  Freinds  at  Edinburgh^  and  that 
he  was  expecting  the  Commifiary  amongft  others 
that  Night:  Whereupon  I  commended  what  he 
had  done,  in  fending  for  fuch  intelligent  Per- 
fons,  and  that  for  two  Reafons  (i.)  becaufe  it  was 
ncceflary  his  Father's  Body  fhould  be  fighted  ; 
(i.)  becaufe  they  could  advife  him  about  his  Bu- 
rial. Philip  anfwered,  that  he  was  feen  by  thefe 
that  took  him  out  of  the  Water.  But  I  replyed, 
that  was  not  enough,  for  the  Murder  committed 
•was  cither  a  violent  Murder,  or  a  dilbaftcd  Mur- 
der} and  having  defcribed  what  a  diilrafted  Mur- 
der was  (upon  Philip's  relating  fome  Diftemper 
his  Father  had  been  in  fome  Years  formerly)  I 
faid,  that  I  conceived  no  Perfon  could  come  to 
fuch  a  high  Aft  of  Frenzic,  to  do  fuch  a  Thing, 
but  it  would  be  known  on  him  many  Hours,  yea 
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fome  Days  before}  but  I  could  teftiHe,  that  Sir 
James  was  in  his  right  Reafon  at  ten  o'Clock } 
wherefore  I  inclin'd  to  think  it  was  a  violent  Mur- 
der committed  by  wicked  Spirits}  and  fo  aJvifcd 
that  the  Corps  might  be  fighted  by  the  nearell 
Phyficians  and  Friends,  and  the  honelt  Men  living 
in  that  Town :  Neverchelefs,  they  went  and  bu- 
ried Sir  James  that  Night,  without  either  ac- 
quainting me,  or  feveral  honeft  Perfons  who  lived 
in  the  Place.  Mr.  John  Bell  depones  his  above 
written  Declaration  is  Truth,  as  he  fhall  anfwer 
to  God. 

c-    rir  -T^  S Linlithgow, 

Sic  fuhfcnhtur,  ijoHN  Bell. 

Sir  Robert  Sinclair  of  Steinfloun^  purged  and 
fworn,  depones.  Sir  Jam.es  Standsfield  being  at  the 
Deponent's  Houfe,  told  the  Deponent,  that  he 
regrated  that  his  Son  Philip  had  mifpent  his  Time 
and  Money }  and  when  he  came  home  from  Lon- 
don^ he  was  afhamed  to  tell  how  he  came  on 
him  in  his  Chamber  at  London -y  and  this  is  the 
Truth,  as  he  fhall  anfwer  to  God, 

Sic  fubfcribitm\  Ro.  Sinclar. 

James  Murcbcad,  Chirurgion,   aged   51  Years, 
married,  purged  and  fworn,  depones.  That  after 
the  Deponent  and  James  Craufurd^    Chirurgion, 
had  opened  the  Corps   about    the    Neck,    and 
fewed  It  up  again,  and  removed  the  foul  Linnen, 
and  put  on  again  the  clean  Linnens,   in  doing 
whereof  they  were  obliged  to  Ihakc  the  Body  to 
and  fro,  and  move  the  Head  back  and  foreward, 
the  Deponent  defircd  that  the  Friends  might  lift 
the  Body,  and  put  it  in  the  Coffin,  and  that  the 
Pannal,  having  come  and  lift  up  the  Head,  he  did 
let  it  fall  upon  the  Table  fuddenly,   and  that  it 
made  a  confiderable  Noife  at  the  falling,  and  that 
the  Pannal  retired  back  quickly,  rubbing  his  Hands 
on  his  Breaft,  and  crying,  O  God!  O  God!  and 
fome  fuch  other  Words}  and  that  the  Deponent 
being  aitonifhed  thereat,   looked  to  the  Corps, 
and  as  the  Pannal  did  take  away  his  Hand  from  it, 
did  fee  it  darting  out  Blood  through  the  Linnen, 
from  the  left  Side  of  the  Neck  which  the  Pannal 
touched,   and  that  the  Deponent  was  amazed  at 
the  Sight,  partly  through  the  darting  out  of  the 
Blood,   and  partly  through  the  Apprehenfion  he 
had  of  the  Murder.     Depones,  he  faw  no  body 
touch  the  left  Side  of  the  Defunft's  Head   the 
Time  it  bled,  but  the  Pannal.    Depones,  that  as 
foon  as  the  Deponent  recovered  out  of  his  Amaze- 
ment,  he  cryed  to  the  Boy,  to  give  the  Pannal 
fome  Triacle- Water,  which  he  did}  but  depones 
he  did  not  fee  Philip  the  Pannal  return  again  to 
the  Body  of  his  Father.  Depones,  when  the  Depo- 
nent and  the  other  Chirurgion  were  putting  on 
the  clean  Linnens,  and  flirring  and  moving  the 
Head  and  Craig,   he  faw  no  Blood  at  all.     And 
this  is  the  Truth,  as  he  fhall  arriwer  to  God. 

Sic  fiibfcribitiir^  James  Mure  head. 
James  Murehead,  and  James  Craufurd,  Chirur- 
gions,  give  in  their  Report  and  Declaration  in 
Write,  anent  the  Murder  of  Umquhile  Sir  James 
Standsfield,  which  they  renewed  upon  Oath,  in 
Prefence  of  the  Juftices  and  Affifers,  and  whereof 
the  Tenor  follows : 

November  30,  1687.  We 
viewed  the  Corps  in  Morum 
Church. 
We,  under  Snhicx'ibtvs^James  Crat/furdand  Jamss 
Murehead,  Chirurgions  in  Edinburgh,  having  Or- 
der from  Sir  John  Dalrymple,  his  Majefties  Advo- 
cat,to  go  to  Moritmi^nd  there  to  take  up  tbeCorps 
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of  Sir  Ja7nes  StandsfieJd^  and  to  fight  and  view  the 
liimc  exaftly,and,  if  need  were,  to  open  up  the  Bo- 
dy, and  to  confider  whether  there  appeared  any 
Evidence  of  Wounds,  Bruifes,  or  Strangling  up- 
on the  Corps,  befides  what  might  have  happened 
by  his  falhng  or  drowning  in  the  Water,  is^c.  In 
Obedience  thereto,  wc  caufed  fake  up  the  fiid 
Coi-ps,  and  in  Prefence  of  Philip  Standsfield^ 
Mr,  Andrew  Mclvil^  Minifter  of  Mortim^  James 
Hamilton.,  Writer  to  the  Signet,  James  Roia  and 
Alexander  Campbell,  Merchands  in  Edinburgh .,  Um- 
phray  Spiirway.,  James  Dick.,  James  Mitchel.,  and 
John  Robert/on.,  Indwellcrs  in  N'eizi-AIilns,  and 
lomc  others,  having  with  all  poflible  Exaclnefs 
viewed  the  Corps,  we  obfcrved  the  Face  a  httle 
fwelled,  and  inclining  to  a  dark  rcddilh  Colour, 
fome  Fulnsfs  of  fome  capillarie  Veins  in  the  Pallat 
of  the  Mouth  towards  the  Uvula,  as  alfo  a  large 
and  confpicuous  Swelling,  about  three  Inches  broad, 
ot  a  dark  red  or  blae  Colour,  from  one  Side  of  the 
Larinx  round  backwards  to  the  other  Side  thereof  j 
we  obierved  the  Jugular  Veins  on  both  Sides  the 
Neck  very  large  and  dii1:ended,  and  full  of  Blood  j 
there  was  a  large  Swelling  under  and  betwixt  the 
Chin  and  the  Cartilago  Scutiformisj  there  was  alfo 
a  little  Scratch  below  the  left  Mandibula,  which 
had  rankled  the  Cuticula,  and  made  fome  little 
Imprcffion  on  the  Cutis:  Having  made  Incifion 
from  the  Chin  down  about  the  Larinx,  and  crols 
upon  the  Swelling  of  the  Neck,  we  found  a 
greater  Laxnefs  and  Diftance  (as  we  think)  than 
ordinary  betwixt  the  Cartilago  Scutiformis  and  Os 
Hyoides ;  we  found  the  Tumour  on  the  Neck, 
containing  bruifed,  like  dark  or  blackifh  Blood  > 
the  Jugulars,  when  cut,bled  confiderably,efpecially 
that  or,  the  left  Side. 

Having  opened  his  Bread:,  we  found  the  Lungs 
diilended  to  the  filling  up  their  Capacities,  but  free 
of  Water  j  his  Stomach,  Liver,  (^c.  were  all  in 
good  Condition ;  we  found  no  Water  within  the 
Corps  -y  the  Corps  had  no  Smell  at  all ;  the  Bread, 
Belly,  Privy-Parts,  (j'e.  were  all  v/ell  coloured, 
there  was  no  Swelling  in  his  Belly,  nor  any  thing 
by  ordinary  to  be  feen  on  his  Head.  This  we  attell, 
and  fubfcnbe  with  our  Hands. 

ejAMES  Craufurd, 
cJamesMurehead. 
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Sic  fubfcribitur^ 


Edinburgh.,  December  6.,  16S7. 

In  Pretence  of  the  Lord  Archbifliop  o^Glafgow^ 
Lord  Tarbat,  Prefident  of  Selllon,  Advocat,  and 
Caftlehill : 

James  Murehead,  and  James  Craufurd.,  Chirur- 
gions,  being  folemnly  fworn  in  the  Prefence  of  the 
Committee  ot  Council,  depone.  That  the  written 
Report  anent  the  Body  of  the  Deceill  Sir  James 
Standsfield  is  true,  according  to  their  Skill:  And  this 
is  the  Truth,  as  they  iTiall  anfwer  to  God. 

CJames  Craufurd, 
Sic  fubfcribitur.,      <  J  a  m  e  s  M  u  r  e  h  e  a  d, 
(John  Glasgow, 
J.P.D.C. 

Edinburgh.,  February  7,  1687. 

In  Prefence  of  the  Juftices  and  Aflifers. 

James  Murehead.,  and  James  Craufurd.,  Chirur- 
gions,  being  folemnly  fworn,  depone  upon  the 
Truth  and  Verity  of  the  above- written  Declaration 
in  all  Points. 

: James  Craufurd, 

:James  MOrehead, 

Linlithgow, 


Sic  fubfctibiturj 


Follows  the  Chirurgions  of  Edinburgh  their  Opinion 
anent  the  f'aid  Murder. 

WE,  under  Sublcribers,  Chirurgions  in  Edin- 
biirgh.,  having  fully  cnnfidcrcd  the  Report 
made  by  James  Cranjurd.,  and  James  Murehead.,  con- 
cerning the  Condition  of  the  C')rps  of  Sir  James 
Standsfield.,  and  though  it  be  not  ufual  to  declare 
more  than  Matter  of  Faft,  yet  in  Obedience  to 
your  Lordlliips  Commands,  where  ye  defire  to  be 
informed,  if  thcfc  Symptoms,  found  upon  the  Bo- 
dy, do  import  Drowning  or  Strangling  j  we  hum- 
bly offer  our  Opinion,  fo  far  as  our  Art  or  Expe- 
rience will  allow.  And  whereas  the  Report  informs 
us,  that  there  was  found  a  Swelling,  and  preter- 
natural Rednefs  in  the  Face,  a  large  confpicuous 
Tumour,  about  three  Inches  broad,  of  a  dark  red, 
or  "black  Colour,  from  the  one  Side  of  the  Larinx 
round  backwards  to  the  other  Side  thereof,  a  large 
Swelling  betwixt  the  Chin  and  the  Cartilago  Scu- 
tiformis, the  Jugular  Vcines,  on  both  Sides  very 
large  and  diliendedj  and  when  Incifion  was  made 
downwards, betwixt  the  Os  Hyoid  and  Larinx  was 
obferved  a  Laxnes,  and  Dilfance  between  the  Os 
Hyoid  and  the  Cartilago  Scutiformis,  Incifion  was 
made  crofs  alongft  the  Tumour,  it  was  found  full 
of  bruifed  Blood  j  the  Jugulars  likcways,  when 
opened,  yielding  a  confiderable  Qiiantity  of  Blood, 
efpecially  on  the  left  Side,  no  Smell  or  Corruption 
appearing  in  any  Part  of  the  Body.  It  is  very  pro- 
bable thefe  Parts  have  fuffcied  fome  external  Vio- 
lence, which  hath  made  them  appear  fo  far  differ- 
ent from  their  natural  Figure  and  Colour,  and  could 
not  be  caufed  by  Drowning  fimply.  As  to  the  other 
Part  of  the  Report,  the  Breaft  and  Belly  being 
opened,  the  Lungs  found  diilended,  the  Bronchi 
full  of  Air,  without  any  Water,  nor  any  Water 
found  in  the  Stomach  or  Intetlines,  a  Body,  when 
drowned,  being  generally  found  to  have  much  Wa- 
ter in  it,  with  other  Cncumflances  of  the  Report 
confidcred,  gives  julf  Ground  to  think  he  was  not 
drowned.  This  we  fubfcribe  at  Edinburgh.,  the  3d 
Day  oi  February.,  1687.  Sic  fubfcribitur^ 

Jo H N  Ba l l I e.  Deacon,  Wi l.Borthwick, 
George  Stirling,    Thomas  Edgar, 
James  Craufurd,     Jam es  Murehead. 

Follows  the  Report  of  the  College  of  PhyfuianSy 
Edinburgh,  February  6,   1687. 

THE  College  of  Phyficians,  being  aflembled 
at  the  Defire  of  his  Majeflies  Advocat,  to 
confider  a  Report  made  by  fome  Chirurgions,  con- 
cerning the  Body  of  the  late  Sir  James  Standsfield^ 
and  to  give  their  Opinion,  whether  by  the  faid  Re- 
port, there  is  any  jufi:  Ground  to  believe,  that  the 
faid  Sir  James  Standsfield  was  flrangled  or  drown- 
ed ?  And  they  have  accordingly  confidered  the  faid 
Report.  They  are  of  Opinion,  fuppofing  the  Ve- 
rity of  the  faid  Report  or  Declaration,  that  there  is 
fufficient  Ground  to  believe,  that  the  faid  Sir  James 
Standsfield  was  ftrangled,  and  not  drowned.  In  Te- 
ftimony  whereof  their  Prefents  are  fubfcribed  by 
Sir  Andrew  Balfowr,  Prefident  of  the  faid  College. 
Sic  fubfcribitur,    A.  B  A  l  f  o  w  R,  P.  C.  iS.  M, 

Umphray  Spurway,  Clothier  at  New-MUns,  aged 
j'o  Years,  folutus,  purged  and  fworn >  depones  up- 
on the  Truth  and  Verity  of  his  own  Declaration 
given  in  by  him,  which  is  all  written,  and  fubfcri- 
bed with  his  own  Hand,  and  confiits  of  two  Leaves 
of  Paper,  written  on  all  Sides,  which  is  Truth,  as 
he  {hall  anfwer  to  God. 

Sic  Stihfcribitur^    Umphray  Spur  way. 

Fdlovis 
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Follows  the  Declaration  of  Umphray  Spurway, 
Englijlrman. 

I   Umphray  Spurway  of  New-Milm,   Clothier, 
being  fummoned  to  appear  before  the  Lords 
of  his  Majeilies  Privy-Council  in  Edinburgh^  the 
<5th  of  December  1687,  to  declare  my  Knowledge 
of  what  1  had   feen,   and  heard,   relating   to  the 
Death  of  Sir  James  Standsfield  of  Ncw-MUns^  did 
then  and  there  declare  before  the  faids  Lords,  as 
hereafter  followeth  :     And  after  declaring  what  I 
had  to  f.iy,  was  commanded  to  commit  to  writing 
my  faid  Declaration,  under  my  own  Hand,  which 
I  the  aforefaid  Umphray  Spurway  do  hereby  hum- 
bly offer  to  the  above-laid  Lords  of  his  Majefties 
Council,  fubfcribing  the  l^ime  with  my  own  Hand. 
About  fix  Weeks  before  the  Death  o'iSi^  James 
Standsfield,ahei-  Night  I  went  to  pay  my  Refpeds 
to  Sir  James,  as  1  ufually  did  when  he  was  at 
New-Mil!^,  at  which  time  I  found  him  not  fo  free 
for  Difcourfc,  nor  fo  pleafant  as  at  other  times  : 
Infomuch  that  I  ufed  that  Freedom  with  him,  to 
^^CTV  the  Reafon  why  his  Honour  was  fo  melancho- 
ly? Who,  with  a  great  Sigh, wringing  his  Hands  to- 
gether,  with  Tears  trickling  down  his  Cheeks, 
iaid,  Mr.  Spurway,  T  have  great  Caufe  for  it  >  1 
have  born  my  own  Burden,  without  complaining 
to  others,  but  I  have  a  very  wicked  Family,  and 
it's  very  fad,  that  a  Man  fhould  be  deftroyed  by  his 
own  Bowels;    but  let  me  be  never  fo  fpanng  in 
my  Expcnce,  both  at  home  and  abroad,  yet  they 
at  home  of  my  Family  confume  me;  condefcend- 
ing  on  fome  Particulars,  of  fome  extravagant  Sums 
of  Money,  monethly  brought  in  to  him,  that  his 
Family  had  expended  befidcs  what  he  allowed  for 
them,  which  was  very  fufficicnt :  But  that  which 
grieved  him   mod  was,   that  his  youngeft   Son, 
whom  he  had  fome  comfortable  Hopes  of,   and 
upon  whom  he  had  fettled  his  Eltate  upon,   his 
juft  Debts  being  firft  payed,    and   that  to  the 
Knowledge  of  his  Son;  but  now  he  was  fruftrated 
of  his  Hopes  of  that  his  Son  too;  for  his  eldeft 
Son  had  debauched  his  youngeft  Son,    who  had 
fcveral  Times  of  late  come  in  drunk,  as  the  other: 
This  he  declared  to  me  with  very  great  Grief  of 
Heart.   But  the  Saturday's-N'ight  after  Sir  James, 
and  a  Miniltcr,  one  Mr.  Bell,  came  to  New-Milns 
from  Edinburgh,  I  came  in  at  the  Houfe  of  one 
James  Man;  where  I  faw  Sir  James  and  Mr.  Bell 
fitting  by  the  Fire',  before  he  had  been  at  his  own 
Houfe,  which  I  wondred  at,  having  never  known 
the  like  done  by  him  before ;   but  fince,  I  have 
had  my  Thoughts,  that  he  had  a  Fear  upon  him 
(good  Gentleman)  of  going  to  his  own  Houfe; 
but  having  fat  fome  time  with  him,   he  defired 
Mr.  iMarr  to  fend  one  of  his  People  at  his  Houfe, 
to  know,  if  they  had  kindled  a  Fire  for  him  ; 
and   upon  the  Return,  the  MefTenger  gave  this 
Anfwer  :    Afay  it  pleafe  your  Honour,  your  Fire  is 
kindled  for  you  ;  upon  which  Sir  James,  and  the 
Minifter  arofe,  and  took  their  leave  of  Mr.  Marr; 
and  I  alfo  accompanied   Sir  James  and  the  Mi- 
nifter half  the  Way  toward  his  Home,  and  fo  took 
my  leave  of  him,   wifhing  his   Honour  a  good 
Night.    But  the  next  Morning,  being  Sabbath- 
Day,  after  the  Light  well  appeared,   one  Jgnes 
Bruce  came  at  my  Chamber-door,  and  knocked. 
I  went  and  opened  the  Door.  Says  ftic.  Sir,  Sir 
James  is  gons  out  of  his  Lodging-Roum  this  Morn- 
ing, and  zve  have  fought  all  the  Roums  of  the  Houfe 
for  him,  but  cannot  find,  him.  She  goes  off,  I  im- 


mediately followed  her,  and  when  I  came  out  of 
my  Door,  I  met  with  Mr.  Philip  Standsfiild,  and 
James  Dick.  Mr.  Standsfield  declares  to  mc.  Lord, 
Air.   Spurway,   what  floould  be  the  Caufe  of  this 
Man's    Difcontent,   that  he  fijiuld  thus  leave  his 
Lodgings,  and  walk  out?  To  which  I  replyed.  Sir, 
do  you  wonder  the  Caufe  of  his  Difcontent,  who  never 
gave  him  Content,  but  had  been  the  Caufe  of  grieving 
him,  from  one  to  the  other  of  them,  ever  fincc  I  knew 
the  Family?    But  he  turned  his  Back  upon  me, 
and  made  no  Reply  at  all  ;    however  1  went  at 
Sir  James's  Houfe,  but  could  not  procure  the  Keys 
of  neither  of  the  Gardens,   and  1  fent  abroad  of 
Sir  James's  Servants,   and  of  my  own,   fome  on 
Horfeback,   and  fome  on  Foot,   to  inquire  ifter 
him  :    At   laft  a  Servant  of  mine,    one  Ji'illiam 
Bowman,  found  him  in  the  River,  a  little  be  Welt 
the  Town.     I  went  at  the  Place,   and  faw  him 
lying  about  two  Yeards,  or  eight  Foot  from  the 
Brink  of  the  River,  lying  upon  his  Belly,  juft  at 
tlie  Top  of  the  Water,  as  it  were  floating,  only 
his  Coat  and  Weftcoat   loofe  about  him,   and  ;: 
Shirt  on  him  that  I  faw.     I  faw  the  Place  at  the 
Brink  of  the  River,    where  fome  one  had  ftood 
all  beaten  to  maili  with  Feer,  and  the  Ground  ve- 
ry open  and  mellow,  although  a  very  hard  frofty 
Morning;  fo  I  gave  Order  to  fome  to  get  a  Lad- 
der, and  to  fet  one  End  into  the  River,  as  near 
the  hinder  Part  of  Sir  James  as  they  could,  and 
the  other  End  of  the  Ladder  to  fall  at  the  Top  of 
the  Brae,   which  was  very    fteep,   and   fo  they 
might  get  him  out  eafily;  fo  I  came  away  from 
the  Place,  and  defired  Mr.  Marr  to  fee  the  Body 
landed,  declaring  that  I  would  go  home,  and  write 
to  Mr.  George  Hume,  Merchand  in  Edinburgh,  of 
the  fad  Sight  which  I  had  [ccn,  defiring  him  to 
communicat  the  Hmie  to  my  Lord  Advocat,  with 
Defire  to  know  by  the  Meflenger  his  Loidfhip's 
Pleafure,  what  of  Advice  or  Diredion  he  would 
be  pleafed  to  give  concerning  it,  and  it  ftiiould  be 
followed  :  But  the  Meflenger  that  I  fent,  after  he 
had  delivered  my  Letter  to  Mr.  LIume,  and  Or- 
der given  by  Commifliliry  Dalrymple  how  to  pro- 
ceed further  with  the  Body  of  Sir  James,  which 
Order  was  directed  to  myfelf  by  a  Letter,  which 
when  I  read  the  Letter,  the  Contents  w.as :  That 
I  fhould  endeavour  to  procure  two  or  three  dif- 
creet  Perfons  of  New-Milns  to  myfelf,   and  we 
together  view  the  Body  of  Sir  James -y  and  if  we 
found   no   Grounds   to    believe  that  his  Perfon 
had  been  wronged  by  others,  that  then  with  all 
fpeed  he  fliould  be  buried,  and  that  as  privatly, 
and  with  as  little  Noife  as  could  be  :    But  this 
Letter,   which  was  the  Commiflary's  Order  to 
me,  was  fent  by  the  Hand  of  one  James  Mitchel, 
Kinfman  to  Sir  James ;    for  that  Horfc  that  the 
Exprefs  rode  on  to  Edinburgh,  was  taken  out  of 
the   Stable,    where   he   was  fet   up  :    And    one 
Mr.  Patrick  Smith,   the  Brother-in-Law   of  Sir 
James  Standsfield,  mounted  on  him  to  come  for 
Nciu-Milns :    So   that   my  Exprels  was  thereby 
difabled  to  bring  me  the  Anfwer  of  my  Letter; 
and   the  fiid   James  Mitchel,   who   brought  my 
Letter,  came  home  at  the  Place  by  Nine  of  the 
Clock  that  Sabbath-Day  at  Night,  and  gave  an 
Account  of  the  Letter  that  he  had  for  me;  but 
they  diflwaded  him  from  bringing  it  me,  fo  that' 
I  had  it  not  till  three  Hours  after  Sir  James  was 
buried.     But    upon  Monday    Morning,    I  "arofe 
about  three  or  four  of  the  Clock;  and  coming 
out   of  myT  Houfe,    I   faw   great  Lights  at  Sir 
James'%  Gate,  which  occa^oneJ  my  going  dov/n 
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to  fee  what  the  Matter  was;  and  as  I  went,  I 
met  with  one  William  Robinfon^  coming  up  of 
Homej  J  asked  what  the  Meaning  was  of  thefe 
Lights,  and  of  the  Horfes  that  I  then  faw  at 
Snjamcs''s.  Gate?  Who  anfwered  me.  That  Sir 
James's  Corps  were  brought  out  at  the  Gate, 
and  that  they  were  carrying  it  at  Mormn^  to  be 
buried,  having  received  Orders  from  my  Lord 
Advocat  for  that  Purpofe.  At  which  I  returned 
to  my  Houfe,  thinking  it  very  flrange  thus  to 
proceed  without  having  had  the  Corps  viewed 
by  lome  Perfon,  as  I  well  knew  was  cuftomary 
jn  England  \n  fuch  Cafes.  The  next  Step,  to  my 
Remembrance,  was,  That  upon  the  'Tucfday 
Night  following,  after  I  was  in  Bed,  one  Mr. 
Alexander  Campbell  in  Edinburgh^  with  one  Mr. 
James  Row^  and  an  Gentleman,  one  Niv.  Hamilton, 
with  two  Chirurgions,  came  at  my  Houfe,  and 
caufcd  me  to  rife  out  of  my  Bed,  fhowing  me  an 
Order,  which  they  had  from  my  Lord  Advocat, 
for  the  taking  up  again  the  Body  of  Sir  James 
Stands-field,  and  commanded  me  to  make  ready  to 
go  with  them;  and  having  feen  the  Order,  readily 
fubmitted  thereunto,  and  when  coming  upon  the 
Place  at  Moruni,  caufcd  the  (aid  Grave  to  be  open- 
ed, and  the  Coffin  taken  up.  It  was  carried  into 
the  Church,  and  there  opened  j  and  as  foon  as 
Sir  James's  Grave-Cloaths  were  taken  off  him, 
and  all  his  upper  Parts  uncovered,  home  to  his 
Privy-parts,  methought  his  Face  looked  not  as  I 
expected,  nor  as  others  had  infinuated,  that  were  at 
the  dreffing  of  him  at  firft;  for  they  faid,  that  his 
Body  and  Face  was  very  fair  and  frefli;  but  I 
found  his  Face,  at  firft  View,  of  another  Com- 
plexion, being  blackifh,  with  fome  Strakes  of 
red,  like  {landing,  or  rather  ftrangled  Blood  j  and 
under  his  left  Ear  I  faw  a  Swellmg  home  to  his 
Throat,  of  a  blackifh  red  Colour.  After  this 
I  fav7  the  Chirurgions  opening  his  Body,  begin- 
ning at  the  Top  of  his  Chin,  and  fo  down  to  the 
Pit  of  his  Stomach,  and  then  cut  his  Skin  on  both 
fides  his  Throat,  towards  each  Ear,  and  coming 
at  the  Place  near  his  left  Ear,  that  1  faw  fwoln,  I 
there  faw  of  corroded  or  congealed  Blood,  lying 
a  Lump  of  a  great  Thicknefs,  and  two  or  three 
Inches  long,  which  proved  to  me  he  had  been 
ftrangled  :  And  one  Thing  more  I  obferved,  that 
when  Mr.  Murehead  put  off  his  Cap  at  firft  from 
his  Head,  in  flipping  it  back,  Sir  James's  Eye-lids 
opened,  and  his  Eyes  appeared,  but  his  Eye-lids 
much  fwoln,  and  very  red,  which  did  alfo  prove 
to  me  a  Symptom  of  Strangling. 

This  being  done,  and  his  Breaft  opened,  (b 
that  his  Intrals  appeared,  and  to  me  feemed  in 
good  Order,  and  no  Appearance  of  Water  in  his 
Body,  neither  then,  nor  when  firft  he  was  taken 
out  of  the  River:  The  like,  I  think,  has  not  been 
ever  known  by  any  Man  that  caft  himfelf,  or  that 
has  been  caft  into  a  River  alive,  and  not  to  have 
his  Body  full  of  Water ;  nor  that  ever  a  dead 
Man  fliould  lie  at  the  Top  of  the  Water,  where 
no  running  Stream  is,  but  a  ftill  Water,  of  about 
five  Foot  deep  :  But  to  me  in  this  it  fhowes, 
that  as  God  is  a  Wonder-working  God,  fo  he  has 
in  this  fhowen  no  lefs,  to  convince  Men,  that  this 
worthy  Gentleman  murdered  not  himfelf,  but  was 
murdered. 

But  my  laft  Obfervation  was  of  a  Wonder 
more,  that  the  Lord  did  ftiow,  when  the  Chii-ur- 
gions  had  caufed  the  Body  of  Sir  James  to  be  by 
their  Servants  fewen  up  again,  and  his  Grave- 
Cloathes  put  on.     A  Speech  was  made   to  this 


purpofe  J  It  is  requifir  now,  that  thofe  of  Sir 
James  Standsjield's  Relations,  and  ncareft  Friends, 
fhould  take  him  off  from  the  Place  where  now 
he  lyes,  and  lift  him  into  his  Coffin.  So  I  faw 
Mr.  James  Roiv  at  the  left  Side  of  Sir  James's 
Head  and  Shoulder,  and  Mr.  Philip  Standifieldzx. 
the  right  Side  of  his  Head  and  Shoulder;  and  go- 
ing to  lift  off  the  Body,  I  fiw  Mr.  PkiUp  drop 
the  Head  of  his  Father  upon  the  Furm,  and  much 
Blood  in  Hand,  and  himfelf  flying  off  from  the 
Body,  crying,  Lord,  have  Mercy  upon  me !  or  up- 
on us !  wipemg  off  the  Blood  on  his  Cloaths,  and 
fo  lay  himfelf  over  a  Seat  in  the  Church,  fome 
fuppofing  that  he  would  fwarff  or  fwoun  away, 
called  fora  Bottle  of  Water  for  him.  After  this  we 
went  for  Morum-Q^SiXt,  where  Mr.  Philip  Stands- 
Jield,  my  felf,  and  feveral  others,  ftayed  until  it  was 
Day:  In  which  time  I  challenged  Mr.  Philip  for 
his  Unkindnefs  to  me,  by  his  not  inviting  me  to 
accompany  the  Corps  of  his  Father,  when  firft  bu- 
ried, knowing  the  Intimacy  that  there  was  betwixt 
his  Father  and  my  felf ;  and  that  of  all  the  People 
in  or  about  the  Town,  his  Father  delighted  in  no 
one's  Company  as  in  mine;  and  that  he  did  not 
give  me  Notice  of  his  Burial,  that  I  might  do  my 
laft  Office  of  Love  and  Service  to  him,  by  ac- 
companying his  Body  to  his  Burial-place;  I  took 
it  very  ill  from  him.  So  then  Mr.  Philip  fwore, 
that  he  had  fent  two  of  his  Servants  to  invite 
me,  but  if  thofe  damn'd  Rogues  would  not  do 
it,  what  could  he  help  it  ?  and  yet  did  declare, 
as  is  proved,  and  as  himfelf  fince  confefs'd  before 
my  Lord  Advocat,  that  he  would  not  invite 
me,  affigning  this  as  his  Reafon,  fuppofing  that 
my  felf  and  James  Marr  had  been  Inftruments 
of  fetting  his  Father  againft  him,  which  was  a  falfe 
Suggeftion.  Ail  which  Particulars  I  have  be- 
fore the  Lords  of  his  Majefties  honourable  Privy 
Council  declared  :  So,  by  their  Command,  I  have 
in  this  Sheet  of  Paper  written  it  over  with  my 
own  Hand,  and  do  hereby  fubfcribe  my  Name, 
the  fixth   of  December,    1687. 

Sic  fubfcrihitur,  per  me,  Umphray  Spurway. 

Edinburgh,  the  7th  of  February,  1687. 
In  Prefence  of  the  Juftices  and  Affilers,   Um- 
phray Spurway  ownes  his  Declaration  above  writ- 
ten to  be  Truth  in  all  Poynts  ,•  as  he  ihall  an- 
fwer  to  God. 

Sic  fubfcribitur,      Umphray  Spurway. 
Linlithgow. 

James  Mitchel,  Nephew  to  the  deceas'd  Sir 
James  Standsjield,  aged  twenty  Years,  unmarried, 
purged  and  fworn,  depones.  That  about  twenty 
Dayes  before  Sir  James  Standsfield's  Death,  being 
in  Company  with  Philip,  the  Pannal,  he  heard 
the  Pannal  fay,  that  if  his  Father  did  difpone 
his  Eftate  by  him,  he  would  kill  hiip,  though 
he  fhould  die  in  the  Grafs-Mercat  for  it.  De- 
pones, that  feveral  Times  about  a  Month  before 
Sir  James's  Death,  he  heard  the  Pannal  lay,  that 
little  Thought  the  People  had  how  foon  the 
Pannal  would  be  Laird;  and  when  he  was,  he 
would  then  ride  in  their  Skirts  that  had  been  ill 
to  him.  And  this  is  the  Truth,  as  he  ftiall  anfwer 
to  God. 

Sic fuhfcriJntur,  James  Mitchel. 

JohnTopping  in  Monkrig,  aged  twenty- five  Years, 
married,  purged  and  fworn,  depones,  That  upon 
the  Sabbath-Moxrimg  after  Sir  James  Standsfield's 
Death,  the  Deponent  coming  from  Monkrig  to 
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Neiv-MilnS',  by  the  fide  of  the  Water,  he  dif- 
covercd  a  Body  floating,  and  faw  Philip  Stands- 
fcld  looking  to  that  Place  of  the  Water  where 
rhc  Body  was,  and  the  Deponent  asked  the  Pan- 
nal,  whofe  Body  that  was  in  the  Water?  and  the 
Pannal  made  no  anfwcr  ;  and  when  he  came  to 
New-Milns^  he  heard  that  Sir  Jawes's  Body  was 
found  in  the  Water.  Depones,  he  faw  the  Body 
taken  out  of  the  Water,  and  went  alongft  with 
it,  near  to  the  IValk-Miln,  but  obfervcd  no 
Water  come  from  the  Body.  This  is  the  Truth, 
as  he  fliall  anfwerto  God.  Depones  he  cannot  write. 
Sic  fiibfcribitur,  Linlithgow. 

James  Diek^  in  Neiv-Milns^  aged  fourty-feven 
Years ,  married ,  purged  and  fworn  ;  depones. 
That  the  Pannal,  Philip  Siandsficld^-xnd  the  Depo- 
nent, being  at  Alarum,  after  taking  up  of  the 
Corps,  and  difcourfing  about  the  finding  of  the 
Body  in  the  Water,  the  Deponent  faid  to  the 
Pannal,  that  he  faw  fomething  in  the  Water, 
when  they  were  fearching  after  Sir  James,  but 
he  did  not  fuppoie  it  to  be  Sir  James's  Body,  and 
the  Pannal  iaid,  I  faw  him  before  any  of  you. 
Depones,  that  he  fiw  the  Body  after  it  was  ta- 
ken out  of  the  Water  at  the  Brink  of  the  Brae, 
and  went  alongft  with  the  Body  a  Piece  of  the 
Way,  and  oblerved  no  Water  come  from  the 
Mouth.  And  this  is  theTruth,  as  he  fhall  anfwer 
to  God. 

Sic  fuhfcribitur,  James  Dick. 

His  Majefties  Advocat  dcfircd  that  JamesT'hom- 
fon.  Son  to  George  T'homfon  in  New-Mihs,  and 
Anna  Mark,  Timghtcx  to  J  and  J  ohnjloun,  Spoufe 
to  the  faid  James  Thofiijon,  might  be  examined 
as  Witnefles  againil  the  Pannal,  for  proving  his 
Acceflion  to  his  Father's  Murder.  And  the  Pro- 
curators for  the  Pannal  having  alledged,  that  the 
forefaids  Perfons  were  but  Children,  and  fo  not  by 
Law  capable  to  be  Witnefles,  the  Boy  not  being 
above  thirteen  Years  of  Age,  and  the  Girl  not 
above  ten  Years. 

The  Lords  Juftice  General,  and  Commifli- 
oners  of  Judiciary,  refufed  to  receive  them  as 
Witnefles  ;  but  in  regard  the  Peribns  on  the  In- 
quefl:  earneftly  defired  the  faid  James  Thomfon 
and  Jnna  Mark  might  be  examined,  anent  their 
Knowledge  of  the  Pannal's  Acceflion  to  the  for- 
faid  Murder,  they  allowed  the  forenamed  Per- 
fons their  Declarations  to  be  taken  for  clearing 
of  the  Aflife.  And  accordingly  the  faid  James 
1'homfon  being  examined  in  Prefence  of  the  Ju- 
ftices  and  Inquefl:,  declared  as  after  follows} 
That  Janet  Johnjioun  came  to  George  Thomfoti's 
Houfe  betwixt  nine  and  ten  at  Night,  and  Philip 
Standsjield,  the  Pannal,  came  there  fliortly  there- 
after; and  the  Houfe  being  dark,  the  faid  Philip 
gave  the  Declarant  a  Turnor  to  buy  a  Candle, 
which  he  did  in  the  neighbouring  Houle,  and 
after  the  Declarant  returned  with  the  Candle,  his 
Mother  ordered  him  to  go  to  his  Bed,  which 
was  in  the  fame  Roum,  and  beat  him  becaufe  he 
did  ndt  prefently  obey.  Declares  he  heard  one 
come  to  the  Door,  and  enquire  for  Janet  John- 
jioun, and  defire  her  to  come  home,  and  give  her 
Child  fuck.  Declares,  he  knew  by  the  Voice  that 
the  Perfon  who  came  was  y/^w  Mark,  the  faid 
Janet's  Daughter,  and  that  Janet  ordered  her  to 
go  away,  and  (\\e  fhould  follow  her.  Declares,  flie 
llayed  a  confiderable  Time  thereafter,  and  the 
faid  Thomfon's  Wife  was  defired  to  go  for  a  Pint 
of  Ale,  and  Philip  took  out  a  handful  of  Money 


to  fee  if  he  had  any  fmall  Money,  and  finding 
he  had  none,  the  Ale  was  taken  on  ii  pon  Truit. 
Furder  declares,  that  the  faid  George  T^bomfon  and 
his  Wii'c,  and  Janet  Johnfloun  did  ftay  together, 
and  whifper  fofcly  a  confiderable  Time.  Declares, 
he  heard  Philip  Standsfield  complain  that  his  Fa- 
ther would  not  give  him  Money,  and  pray  the 
Devil  rake  his  Father,  and  God  damn  his  own 
Soul,  if  he  fhould  not  make  an  End  of  his  Fa- 
ther, and  then  all  would  be  his,  and  then  he  would 
be  kind  to  them.  Declares,  Philip  Stap.ds field  and 
Janet  Johnjioun  went  away  about  Ele\  en,  and 
ihortly  after  his  Father  and  Mother  came  to  the 
Bed  where  the  Declarant  was  lying  crols  the  Bed- 
foot  ;  and  the  Declarant  in  the  Night-time  per- 
ceived his  Father  and  Mother  riling  out  of  the 
Bed,  and  going  out  of  the  Houfe,  and  that  they 
flayed  a  confiderable  Time  away,  about  an  Hour 
and  an  half,  or  two  Hours,  and  that  the  Declarant 
was  perfeftly  awake  when  they  went  and  weie 
away,  and  he  wondred  what  they  were  going 
about.  Declares,  his  Mother  came  infirft,andcamc 
foftly  to  Bed,  and  within  fome  time  after  his  Fa- 
ther came  in,  and  put  a  Stool  to  the  back  of  the 
Door,  without  locking  it,  for  the  Lock  made 
always  a  great  Noife  when  they  locked  the  Door, 
and  the  Declarant's  Father  called  to  him  when- 
ever he  came  in,  but  the  Declarant  made  no 
Anfwer,  that  it  might  be  thought  he  was  fleep- 
ing ;  and  his  Mother  asked,  what  had  flayed  his 
Father.'*  And  thereupon  his  Father  and  Mother 
did  fall  a  difcourfing  of  feveral  things,  and  parti- 
cularly his  Father  laid,  that  the  Deed  was  done, 
and  that  Philip  Standsfield  guarded  the  Chamber- 
door,  with  a  drawen  Sword  and  a  bendet  Piflol, 
and  that  he  never  thought  a  Man  would  have  died 
fo  foon,  and  that  they  carried  him  out  towards 
the  Water-fide,  and  they  tyed  a  Stone  about  his 
Neck,  and  leaving  him  there,  came  back  to 
the  little  Kiln,  and  reckoned  whether  they  iTiould 
caft  him  in  the  Water  with  the  Stone  about  his 
Neck  or  not,  and  whether  they  fliould  call  him  in 
far  in  or  near  the  fide,  and  at  length  they  return- 
ed and  took  away  the  Stone  from  about  his  Neck, 
and  threw  him  in  the  Water.  Declares,  his  Father 
faid,  that  yet  he  was  afraid,  for  i\\  that,  that  the 
Murder  would  come  out,  and  his  Mother  an- 
fwered,  Hout,  Fool,  there  is  no  Fear  of  that ;  it 
will  be  thought  he  has  drowned  himfelf,  becaufe 
he  will  be  found  in  the  Water.  Declares,  when 
Sir  James  was  mifled  in  the  Morning,  the  Decla- 
rant's Mother  faid  to  his  Father,  Rife  quickly, 
for  if  ye  be  found  in  your  Bed,  they  will  fay,  that 
ye  have  a  Hand  in  the  Murder.  Declares,  the  Coat 
and  Waftecoat  which  were  upon  Sir  James  when 
he  was  found  in  the  Water,  were  fent  to  Thom- 
fon's  Houfe,  and  I'homfon's  Wife  fud  to  her  Huf- 
band  and  Janet  Johnftoun,  in  Prefence  of  the  De- 
clarant, that  fhe  was  affrighted  to  fee  the  faid 
Coat  and  Waftecoat,  for  ihc  thought  that  fome 
evil  Spirit  was  in  it,  and  defired  her  Husband  to 
fend  it  away,  which  he  would  not  :  And  further, 
that  his  Mother  faid  to  her  Husband,  in  the  Decla- 
rant's hearing,  that  fhe  was  affrighted  to  be  in  the 
Houfe  alone  after  Night  fell;  and,  accordingly, 
when  ever  her  Husband  went  out,  iTie  went  out 
with  him,  which  was  not  her  ordinary.  Declares, 
the  faid  George  I'homfon  did  go  into  Edinburgh  fe- 
veral Days  before  the  Declarant's  Mother  was 
brought  in,  and  flie  did  immediately  after  he  came 
into  Edinburgh  fend  away  Sir  James's  Coat  and 
Waftecoat,  and  that  flie  was  never  in  her  own  Houfe 

after 
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nfter  Night,  Cmce  her  Husband  came  in,  but  did 
lie  in  Janet  Jobnjlouffs  Houfe. 

Sicfubfcribitur,         Linlithgow.     I.P.D. 

Anna  Mark,   Daughter  to  Janet  Jobnfloun,  de- 
clares, that  on  the  laid   ^i?/«r^«)\f- Night    Philip 
came  up  to   her  Mother's  Houic,  and  lent  for 
George   I'homfon  and  his  Wife,  and  thereafter  he 
lent  her  to  fee  if  Sir  James  was  come  Home }  de- 
clares, that  Ihe  faw  Philip,  with  his  Hat  off,  give  a 
low  Salutation  to  George  i'homfon  when  he  came 
up  to  him  i  and  when  Ihe  returned  and  told  that 
Sir   James  was  come,  Philip  did  take  a  drink,  and 
runs  down   to  Neiv-Milns ;    that  about  eleven  o' 
Clock  that  Night,    her  Good-father  fent  her  to 
leek  her  Mother,  and  that  Ihe  found  her  Mother 
with  Philip  in  George  I'homfon''^  Houfe,  and   that 
her  Mother  bad  her  go  Home,  and  fhe  would  come 
after  her,  and  that  her  Good-father  thereafter,  find- 
ing herlNlotherdid  not  come,  fent  her  for  Margaret 
JJles  to  give  Suck  to  the  Child,  and  went  Home 
again ;    but  that  her  Mother  did  not   come  long 
after  that,  as  flie  thinks,  about  two  in  the  Morn- 
ing,   and    that    fhe   heard  her    Good-father   fay. 
Bitch  and  Whore,  where  have  you  been  fo  long? 
And  fhe  anfwered,   Wherever  1  have  been,  the 
Deed  is  done,  and  then  went  to  Bed  ;    and  that 
after   that,   ihe  heard  them   fpeak   together,   but 
could  not  know  what  they  frid  :  She  declares  alfo, 
that  her  Mother  faid,  ihe  Was  flill  feared,    and 
would  not  abide  alone,   nor  he  alone  in  the  Bed, 
but  laid,  fhe  was  afraid. 

Edinburgh,  February  the  yth,   1687. 
The  faid  Anna  Mark  being  examined  in  Pre- 
fence  of  the  Aflife  and  Jullices,  declares  affirma- 
tive, conform  to  the  above-written  Declaration  in 
all  Points. 

Sic fiibfcribitur,         Linlithgow,  I.  P.D. 

Sir  George  M'kenzie'j  Speech  to  the  Inqueji. 

Gentlemen  of  the  Liquejl, 

I  Am  glad  to  fee  fo  ftrong  and  univerfal  a 
Propenfity  for  Juflice  in  my  native  Country, 
that  every  Man  upon  firll  hearing  this  Death, 
concluded  it  a  Murder,  and  trembled  leallit  fhould 
not  have  been  difcovered.  Every  Man  became 
SoUicitor  in  it,  wifhed  to  be  of  the  Inqueftj  and 
ardent  Pra)  ers  were  generally  put  up  to  Almighty 
God  for  tins  End,  with  as  much  Earneftnels  as 
ufes  to  be  fo:  .emoving  general  Plagues.  And  the 
Alm;ght}'j  in  return  of  thofe,  did  firfl  make  fo 
clear  Imprelllons on  all  Mens  Spirits  of  Philip's  be 
ing  the  Murderer,  that  he  had  fallen  by  thefe  :  But 
his  divine  Majcity,  who  loves  to  fee  juft  things 
done  in  a  legal  Way,  furnifhed  thereafter  a  full 
Probation  in  an  extraordinary  Manner,  whereby 
we  might  not  only  convince  our  felves,  but  all 
fuch  as  are  not  wicked  enough  to  have  been  the 
Authors.  You  will  difcern  the  Finger  of  God, 
in  all  the  Steps  of  this  Probation,  as  evidently  as 
Philips  Guilt ;  and  this  extraordinary  Difcovery 
has  been  made,  as  well  to  convince  this  wicked 
Age,  that  the  World  is  govern'd  by  divine  Pro- 
vidence, as  that  he  is  guilty  of  this  Murder.  He 
is  acculed  before  you  for  three  Crimes,  "freafon, 
the  Curftng  of  his  Father,  and  the  Murdering  him  : 
Crimes  in  great  Afhnity,  and  naturally  lubfervient 
to  one  another  >  for  to  pray  Confufion  to  the 
King,  who  is  Po.ter  patriae,  is  a  Curfing  our  great 
Parent ;  and  what  can  prove  better  a  Defign  to 
murder  his  Parent,  than  the  malicious  Hatred  that 
Vol.  IV. 
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prevails  over  a  Son  to  curfe  him  "i  What  reflraii's 
yitious  Men  from  murdering  thofe,  by  whofe 
Death  they  may  expeft  licentious  Liberty,  and 
an  opulent  Succelhon,  fave  the  Fear  of  the  Laws 
of  the  Land,  or  at  lead:  an  innate  Awe  of  the 
Law  of  Nature  ?  But  here  you  fee  in  the  Trca- 
fon,  a  Contempt  of  the  Laws  of  the  Land  and 
in  the  Curfing,  an  Abhorrence  of  the  Laws  of 
Nature. 

There  is  no  Reafon  to  fufpeft  our  Zeal  in  this 
Cafe  from  any  State  Defign}    for  we  took  Pains 
to  fliun  a  Probation  of  thcTreafon.     It  was  forced 
upon  us,  and  not  fought  byus>  fo  violent  were 
and  are  we  in  the  Search  of  the  Murder,   that 
even  Treafon  was  not  able  to  divert  us:     Nor 
prefs  I  it  at  this  Time,    but  to  let  you  fee  there 
IS  nothing  fo  wicked  or  dangerous,    which  this 
Pannal  durft  not  attempt.     He  not  only  wilhes 
the  King's  Confufion,  but  drinks  it  openly  i  and 
not   only  drinks    the  King's    Confufion   himfelf. 
but  he  forces  others  to  do  fo  ;  nor  needed  he  to 
be  drunk,  to  be  guilty,  for  this  was  the  firfl  Step 
of  his  drinking  ;    and  to   convince   you  that  he 
knew  it  was  a  Crime,  it  is  proved  that  he  took 
his  Complices  fworn  never  to  deted  itj  the  fa- 
tal Encouragement  which  always  tempts  him  to 
commit  his  Villainies.     The  Curfing  his  Father  is 
not  from  meer  Humour  or  DifTolucenefs,   but  ic 
becomes  yet  probable  by  a  previous  Defign  to  have 
his  Eftate,  and  from  the  Reftraint  he  found  from 
him,  of  being  debarred  from  the  ravilhing  Hopes 
of  a  boundlels  Liberty.     The  Expreffions  arc  va- 
rious and  execrable,  fuch  as,  Devil  take  him,  droiva 
him,  rive  him,  let  him  never  come  back,  let  him  ne- 
ver eat  more,  &c.   and  thefe  Expreffions,   which 
fhould  never  have  been   once  fpoke,   were  fre- 
quently repeited,  and  are  proved,  not  by  fufpeft- 
ed  Perfons,  or  Strangers,  but  by  his  Father's,  and 
his  own  Servants,  and  fuch  of  them  too  as  were 
Philip's  own  Favourits,  and  who  think  themfelves 
very  unhappy  in  being  obliged  to  depone  againfl 
him. 

You  are  then,  Gentlemen,  in  the  third  Place 
to  judge,  how  far  this  Murder  and  Parricide  are 
prov'dj  in  which  you  need  to  be  the  lefsTcrupu- 
lous,  that  the  Son,  who  is  accufed  of  it,  is  to 
die  however  ;  for  either  of  the  two  former 
Crimes  are  fo  far  prov'd  beyond  all  Doubt,  that 
though  he  fhould  efcape  this,  he  cannot  thefe. 
And  as  to  the  Probation  of  this  Crime,  I  muft 
firfl  reprefent  to  you,  that  in  occult  or  atrocious 
Crimes,  the  Law  has  relaxed,  and  remitted  much 
of  its  Scrupuloufiiefs  in  Probation,  becaule  in 
thefe  the  ordinary  Probation  cannot  be  had  j 
and  to  admit  none  but  fuch,  were  to  rejefl  all : 
And  therefore  in  Hamefucken,  which  is  the  beat- 
ing a  Man  in  his  own  Houfe,  but  much  more 
the  murdering  a  Man  by  way  of  Hamefucken 
in  his  own  Houfe,  wherein  all  Means  are  ufed 
to  cover,  and  few  can  be  got  for  difcovering, 
you  mufl  not  expedl  two  Witneffes  who  faw 
the  Murder  committed,  but  only  fuch  Probati- 
on as  can  before  God  convince  you ,  that  this 
Murder  was  committed  by  that  Man.  No  In- 
quefl  ever  failed  to  find  the  Murder  of  Children 
to  be  clearly  prov'd,  though  there  were  no  Wit- 
neffes that  law  it  committed ;  and  the  murdering 
Parents  is  a  more  atrocious  Crime,  becaufe  we  owe 
more  Duty  to  our  Parents,  than  any  Parent  does 
to  a  Child,  and  never  Son  ow'd  more  than  this 
did,  nor  can  be  more  believ'd  to  have  killed  a 
Parent,  For  clearing  whereof  you  are  to  confider 
0.9  firft, 
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firft    that  he  did  not  drown  himfclf,  as  was  pre- 
tend'ed,    but    was  murdered    by  fome   Perfons  ) 
and    as  the  Law  violently  prcfumes,  that  no  Man 
would   murder  himfelf,  fo,  without  the  Help  of 
this  Prefumption,  it  is  prov'd  moft  convincmgly, 
by  ocular  Infpeftion,   that  he  was  ftrangled ;  the 
Marks  of  Strangling,  "Siz..  the  congealed  Blood, 
the  Diflocation  of  one  of  the  Vertebra  m  his 
Neck,   i3c.    being   vifible  Signs  prov'd   in  the 
ordinary  Way,  and  we  have  added  to  this  the 
Opinion  both  of  the  Chirurgions  and  Phyficians, 
Who  at  once  declared,  that  he  was  not  drowned, 
and  that  he  was  llrangledj    the  outward   Marks 
likewife    of   his  not    being    drowned  appearing 
as  vifibly  as   that  he   was   ftrangled  ;      So  you 
muft  conclude,  that  he  was   ftrangled,    except 
you  can  think,  that  after  he  had  ftrangled  him- 
felf, and  broke  his  own  Neck,  he  drowned  him- 
felf- , ,  ,  J     J 
In  the  next  Place,  who  could  have  murdered 
this  innocent   and  obliging  Gentleman,   except 
fome  Perfon  who  had  Accefs  to  his  Houfe,  where- 
in he  was  murdered,  and  had  Malice  againft  him- 
felf?    And  thefe  two  can  meet  in   no   Perfon, 
but  this  unnatural  barbarous  Son  >    for  one    of 
the  things  that  heightens  his  Guilt  is,   that   he 
fhould  abhor    a    Father,     who    engaged    meer 
Strangers  to  love  him  as  a  Friend  !     And  we  have 
prov'd  that  he  not  only  hated    his  Father,   and 
that  he  had  done  fo  for  many  Years,  but  that  he 
vowed  he  would  take  away  his  Life  before  Chrifl- 
mas  nextj   and  that  in  many  various,   but  clear 
Expreffions,    and  at    many    feveral  Times  >    for 
fometimes  he  fwore,  if  he  made  a  Difpofition  to 
his  fecond  Son,  he  fhould  take  his  Life  j   fome- 
times,  that  he  fhould  be  Mafter  of  all  before 
Chriftmas^  and  he  fhould  ufe  the  Servants  as  they 
ufed  him ;  That  chough  his  Mother  was  like  to  die, 
that  his  Father  fhould  die  before  her :  And  hefcarce 
ever  fpoke  of  his  Father,  without  fwearing    he 
would  ftrike  a  Sword  to  his  Heart :    Nor  would 
his  PafTion  fo  much  as  fufFer  him  to    diffemble 
this,  even  to  his  Mother  >  and  he  who  durft  own 
it  to  her,   durft  certainly  do  it  whenever  he  had 
Occafion. 

I  proceed  now  to  clear  to  you,  that  I  have  pro- 
ved, that  he  not  only  defign'd  and  vow'd  in  Pa(^ 
fion,  that  he  would  murder  his  Father,  but  that 
he  aftually  attempted  to  murder  him  ;  and  for 
this  1  have  led  thefe  WitnefTes,  who  prove,  that 
when  his  Father  came  from  the  Leaden  Mines, 
he  fled  into  Culler,  as  a  trembling  Partridge  pur- 
fued  by  a  Haulk,  telling  fome  Gentlemen,  that 
he  had  been  purfued  feven  Miles  by  his  unnatural 
Son,  who  accordingly  came  to  the  Houfe,  and 
fhot  feveral  Piftols  in  at  the  Windows ;  where- 
upon the  Gentlemen  who  now  depone,  were 
forc'd  to  watch  with  his  Father  ail  the  Night,  and 
were  forc'd  to  convoy  him  the  next  Day  near  to 
Edinburgh.  We  have  alfo  produced  other  Gen- 
tlemen, to  whom  his  Father  declared,  that  he 
attempted  againft  his  Life  i  and  who  will  not  be- 
heve  the  beft  of  Fathers  deponing  againft  the 
worft  of  Sons?  Nor  could  anything  have  drawn 
this  from  the  Father,  fave  the  terrifying  Danger 
to  which  he  was  hourly  expofed.  All  the  Su- 
pream  Courts  of  Europe  have  found  the  Attempt 
to  kill  fufficient  to  infer  Parricide  :  This  is  a 
higher  Degree  of  Guilt  than  Curfing,  and  yet 
that  infers  Death  j  and  to  attempt  to  kill  a  Fa- 
ther is  more  villainous  than  to  kill  a  Stranger. 
Wtiat  ftiall  be  faid  then  of  frequent  and  delibe- 


rate Attempts  ?      And  thus  you   have  this  Son 

again  prov'd  guilty  of  Death,  and  even  Parricide. 

That  which  haftened  the  perpetrating  this  Crime, 

that  his  Father,  wearied  out  with  his  Villai- 


nies, was  at  lalt  forc'd  to  difpone  hisEftate  to  his 
fecond  Son  ;   and  though  there  be  nothing  more 
ridiculous  than  to  ask,  what  Reafon  the  Son  had 
to  kill  his   Father,   as  he  now  does ;     for  there 
can  be  no  Reafon  for  fo  barbarous  an   A«5tion  j 
yet  this  was  a  Motive  to   him,    and  maybe  a 
Proof  to  you  ;   for  fo  kind  i.  Father,  who  had 
tryed  all  Means  and  Methods  to  reclaim  his  li- 
centious Son,   had  never  proceeded  to  this,  un- 
lefs  he  had  been  driven  to  it  by  thole  frequent 
Attempts  made  by  his  Son  upon   his    Life,   in 
hopes  to  enjoy  his  Eftate  by  the  Death  that  he  was 
to  give.     To  difappoint  which  Hopes,  his  Father 
defigned  to  fettle  his  Eftate  on  the  fecond  Bro- 
ther }  after  which  Settlement,   he  could  gain  no- 
thing but  the  Gallows,    by  killing  his  Father  : 
Whereupon  he,   to   prevent  the  Delivery  of  the 
Difpofition,    did  afTociat  to    himfelf 
I'homfon,   whom  himfelf  u(ed  to  call  the  Devil's 
Taylor,    Tloomforts   Wife,    and  Janet  "Johnfloun, 
who  was  his  own  Concubine,    and  his  Father'* 
known  Enemy,  whom  he  could  never  have  fre- 
quented,   except    upon  fo  barbarous  a   Defign. 
Thomfon  denyed    that  he  was   in  the  Houfe  for 
eight  Days  before,  and  yet  it  is  proved  he  was 
in  Sir  James's  Houfe  the  Night  the  Murder  was 
committed.     Johnflonn  denyed    alfo    before    the 
Council,   that  ftie  was   out   of  her  Houfe  after 
Nine  o'  Clock  that  Night,  and   yet  it  is  prov'd,-^ 
that  fhe  ftayed  Abroad  till  after  Twelve,   fo  that 
her  Husband  was  forced  to  fend  for  a  Stranger  to 
give  Suck  to  her  Infant.      Why  did  they  both 
deny,   or  fhe  abandon  her  Child,  at  fo  fufpeft  a 
Time?     And  it  is  ridiculous  to  pretend,  as  they 
do,  that  they  forgot  fo  extraordinary  a  Circum- 
ftance,  in  fo  extraordinary  a  Night,  efpecially  be- 
ing examined  upon  it  within  two  or  three  Days- 
thereafter.     By  their  Afliftance  the  Murder  was 
defigned  to  be  upon  Saturday,  the  Day 

of  January  j  but  God,  to  difcover,  and  revenge 
a  Murder  (which  he  thought  fit  to  fuffer  to  be 
committed  for  the  Punifhment  of  fo  many  pre- 
ceeding  horrid  Crimes)  infpired  Sir  James  to  bring 
with  him  that  Night,  a  devout  Minifter,  for  pre- 
paring the  Father,  and  proving  againft  the  Son  j 
and  this  pious  and  grave  Man,  whofe  Merit 
may  be  laid  in  Ballance  with  many  WitnefTes, 
depones,  that  he  heard  that  Night  the  Noife 
of  many  People  within  the  Houfe,  which  was 
inconfiftent  with  Sir  Janies's  drowning  him- 
felf without  it  :  And  depones.  That  his  At- 
tention followed  this  Noife  until  it  died  out  to- 
wards the  River,  into  which  he  was  thrown  by 
them}  and  the  Brink  is  prov'd  to  have  been  bro- 
ken, and  beat  by  many  Feet,  which  fortifies 
much  this  Depofition.  It  is  alfo  proved,  that 
he  refufed  that  Night  to  come  to  publick  Pray- 
er with  his  Father,  fwearing,  that  he  could 
not  look  upon  him,  and  tliat  the  next  Morn- 
ing, when  all  went  to  find  out  his  Father,  he 
confefTed  he  had  firft  found  him  }  but  that  he 
came  away  without  difcovering  that  he  had 
found  him,  nor  did  he  fhew  the  leaft  Grief 
when  he  was  found  by  others  i  whereas,  if  Na- 
ture had  not  been  quite  devoured  by  Vice  and 
Guilt,  he  had  certainly  thrown  himfelf  upon  his 
dead  Father,  and  had  lamented  that  fatal  Death, 
which  no  Man,  except  he,  faw  with  dry  Eyes  j 
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but  whilft  others  were  mourning  for  his  Father, 
this  Mifcreant  would  not  fuffer  him  to  be  carried 
in  to  his  own  Houfe,  faying,  that  he  died  Hke  a 
Dog.  O. criminal  Moderation  !  that  never  appear- 
ed in  this  paffionate  Creature,  fave  upon  the  Death 
of  his  Father.  O  curfed  Juftice!  never  fhowen, 
or  pretended  to,  five  in  averting,  that  his  Father 
deferved  no  Refpeft,  becaufe  he  drowned  hirnfelf. 
Upon  this  villainous  Pretext,  he  caufed  throw  him 
into  a  remot  Houfe,  where  none  were  allowed  to 
fee  the  Body,  fave  his  own  Accomplices,  to  pre- 
vent all  Difcovcry  by  Infpedtion  of  it ;  and  for 
the  fame  Reafon  caufed  bury  him  very  fudden- 
ly,  in  fpight  of  a  Countermand  from  his  Friends 
at  Edinburgh.  But  they,  fully  pcrfwaded  that 
Sir  James  was  murdered  by  his  own  Son,  fent 
out  fome  Chirurgions  and  Friends,  who  having 
raifed  the  Body,  did  fee  it  bleed  miraculoufly  up- 
on his  touching  it.  In  which  God  Almighty 
hirnfelf  waspleafed  to  bear  a  Share  in  thcTeftimo- 
nies  which  we  produce;  that  divine  Power,  which 
makes  the  Blood  circulat  during  Life,  has  oft- 
times,  in  all  Nations,  opened  a  Paflage  to  it  af- 
ter Death,  upon  fuch  Occafions,  but  moft  in 
this  Cafe>  for  after  all  the  Wounds  had  been  few- 
cd  up,  and  the  Body  defignedly  fhaken  up  and 
down,  and  which  is  moft  wonderful,  after  the 
Body  had  been  buried  for  fcveral  Days,  which  na- 
turally occafions  the  Blood  to  congeal ;  upon  Phi- 
lip'slouching  it,  the  Blood  darted  and  fprung  out, 
to  the  great  Aftonifhment  of  the  Chirurgions 
themfclves,  who  were  defired  to  watch  this  E- 
vent  i  whereupon  Philips  aftonilhed  more  than 
they,  threw  down  the  Body,  crying,  O  God.' 
O  God  f  and  clean fing  his  Hand,  grew  fo  faint, 
that  they  were  forced  to  give  him  a  Cordial. 
But  leaft  any  Shadow  of  Difficulty  might  remain 
with  you,  his  divine  Providence,  which  oft-times 
reveals  it  felf  by  the  Mouths  of  Babes  and  Suck- 
lings, has  brought  us  two  little  Witnefles,  whom, 
as  no  body  could  be  fo  unworthy  as  to  corrupt,  fo 
none  can  be  fuch  Infidels  as  not  to  believe,  efpe- 
cially  fince  they  depone  againft  their  own  Parents, 
and  have  owned  firmly  in  their  Prefence,  what 
they  now  depone  in  yours.  From  them  ye  have 
an  Account,  how  Philip  that  Night  came  into 
the  Houfe  of  their  Parents,  and  there  fwore.  He 
luould  be  rid  of  his  Father  that  very  Night :  How 
they  went  out  at  Midnight,  and  after  their  Re- 
turn made  their  Refleftions,  how  eafily  Sir  James 
had  died,  and  how  briskly  Philip  had  behaved,  by 
guarding  the  Door  with  a  Piftol  in  his  one  Hand, 
and  a  Sword  in  the  other  >  hov/  they  had  hung 
a  Stone  about  his  Neck,  but  had  thereafter  ta- 
ken it  away,  and  how  the  Mother  durft  not 
ftay  in  her  own  Houfe,  while  Sir  James's  Coat 
was  there  J  and  if  you  had  feen  this  httle  Boy 
upon  his  Knees,  begging  his- Father  to  confe(s, 
with  fo  much  AfFeftion,  fo  much  Judgment,  fo 
much  Piety,  you  had  needed  no  other  Probation 
but  hirnfelf.  The  Father  hirnfelf,  before  his 
Death,  was  convinced,  and  frquently  foretold, 
that  his  Son  would  kill  himj  and  the  Mother, 
how  foon  fhe  heard  of  her  Husband's  Death,  and 
fome  of  the  Circumftances  now  infifted  upon, 
and  remembred  what  fhe  had  heard  her  Son  fay 
to  her  felf,  and  what  he  had  faid  at  Nimland,  con- 
cluded he  was  the  Murderer,  in  fpight  even  of 
that  criminal  Kindnefs  which  fhe  had  for  him  j 
almoft  the  whole  Nation  was  convinced  of  this 
before  any  Probation  was  led  :  And  the  Lords  of 
the  Privy  Council,  among  whom  many  of  our 
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Judges  fit,  did  declare,  that  they  thought  that 
halt  of  the  Probation  which  was  led  before  them, 
fufficient  to  convince  an  Inqucft.  How  then 
fhould  the  leaft  Scruple  remain  with  you,  before 
whom  fo  full,  fo  clear,  and  fo  legal  a  Probation  has 
been  led,  that  like  a  Bend,  every  Part  of  it  fup- 
ports  another,  and  hke  a  Chain,  every  Linlc  draws 
on  another  ? 

I  need  not  fortific  fo  pregnant  a  Probation,  by 
laying  out  before  you  how  often  he  and  his  Com- 
plices have  contradifted  one  another,  and  even  how 
often  he  has  contradifted  himfelf  in  the  moft  ob- 
vious and  material  Points,  and  how  he  denyes  every 
thing  with  Oaths,  and  with  equal  Confidence, 
though  never  fo  clearly  prov'd:  Albeit  fuch  as  thefe 
are  the  chief  things  that  make  up  the  Probation 
in  other  Cafes  j  nor  how  he  fuiFered  thegreateft  In- 
dignities imaginable  from  his  Complices  in  Prefence 
of  the  Privy  Council ;  though  this  convinced  many 
of  their  Lordfhips,  that  he  was  at  the  Mercy  of 
thofe  Complices,  who  were  too  far  upon  his  Se- 
crets, not  to  be  flavifhliefubmitted  to.  But  I  can- 
not omit,  how  thac  fince  he  came  into  Prifon,  he 
has  lived  foimpiouflie,and  atheifticallie,  as  fhewes, 
that  he  had  no  Awe  upon  his  Spirit,  to  reftrain 
him  horn  committing  any  Crime  from  a  Love  to 
God,  or  a  Fear  to  Hell ;  and  that  he  conrtantly  fil- 
led and  kept  himfelf  drunk  from  Morning  till 
Night,  thereby  to  drown  the  Voice  of  his  Con- 
fcience,  and  to  make  himfelf  infenfible  of  the  Ter- 
rors of  the  Almighty. 

The  Judges  have  declared  what  was  neceflary  to 
be  prov'd,  and  you  are  only  to  judge,  if  we  have 
prov'd  what  they  thought  necefi'ary;  and  therefore 
there  is  no  Place  to  doubt,  if  a  Man's  Life  may  be 
taken  upon  meer  Prefumptions  j  for  the  Judges 
have  eafed  you  of  that  Scruple,  by  finding  the 
Grounds  in  this  qualified  Libel  relevant;  and  his 
own  Advocates  have  acknowledged  this  Probation 
to  be  fo  ftrong  and  unanfwerable,  that  before  the 
Half  of  it  was  led,  they  went  away  and  deferted  a 
Client,  whom  they  found  they  could  not  defend ;  nor 
fhould  any  Man  doubt  of  a  Probation,  which  one's 
own  Advocats  think  invincible.  If  then  fuch  a- 
mongft  you  as  are  Fathers,  would  not  wilh  to  be 
murdered  by  your  own  Children;  or  fuch  of  you 
as  are  Sons,  would  not  wifh  the  World  to  believe 
that  you  are  weary  of  your  Fathers,  you  will  all 
concur,  to  find  this  Mifcreant  guilty  of  a  Crime 
that  God  has  taken  fo  much  Pains  to  dete6V,  and 
all  Mankind  had  fuch  Reafon  to  wifh  to  be  pu- 
nifhed.  May  then  the  Almighty  God,  who  form 'd 
your  Hearts,  convince  them  ;  and  may  this  poor 
Nation  cite  you,  as  the  remarkable  Curbers  of 
Vice,  to  all  fucceeding  Ages. 

Thereafter  his  Majefties  Advocat  protefted  for 
an  Affife  of  Error  againft  the  Inqueft,  in  cafe  they 
fhould  afToilzie  the  Pannal. 

The  Perfons  who  paft  upon  the  Aflife  of  Philip 
Standsjieldy  return'd  their  Verdi6t  in  Prefence  of  the 
faids  Lords;  whereupon  the  Tenor  follows. 

The  whole  Affife  called  upon  the  Jury  of  Philip 
Standsfield^  upon  the  three  Points  followibg,  par- 
ticularly lybel'd  againft  him ;  to  wit,  the  Crime 
of  Treafon,  the  Curfing  of  his  Father,  and  Ac- 
ceffion  to  his  Father's  Murder;  they  unanimoufly, 
in  one  Voice,  by  the  Mouth  of  IFilliam  Baillie  ot 
Za««/«g/oK,  their  Chancelor,  finds  the  Pannal  guilty 
of  the  forfaid  Crimes. 

Sicfubfcribitur,  William  Baillie, 

of  Lamingtoufij  Chancelor. 
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TH  £  Lords  Juftice  General,  and  Commil- 
fioners  of  Jufticiary,  having  confidered  the 
Verdia  of  the  AiCfe  returned  a^ainftPMip  Stands- 
fiey,  they,  by  the  Mouth  o'^Jobn  Lejlie,  Dempller 
of  Court,  decerned  and  adjudged  the  laid  Philip 
Standsfidd  to  be  taken  upon  ll'edncfday  next,  be- 
ing the  ifth  of  February  initant,  to  the  Mercat- 
Crofs  of  Edinburgh,  and  there,  betwixt  two  and 
four  a  Clock  in  the  Afternoon,  to  be  hanged  on  a 
Gibbet  till  he  be  dead,  and  his  Tongue  to  be  cut 
out,  and  burnt  upon  a  Scaffold,  and  his  right 
Hand  to  be  cut  ofF,  and  affixt  on  the  Eaft-Port  of 
Haddingtoun,  and  his  Body  to  be  carried  to  the 
GaUo-wiic  betwixt  Leiih  and  Edinburgh,  and  there 
to  be  hanged  up  in  Chains ;  and  ordains  his  Name, 
Fame,  Memor)',  and  Honours  to  be  extinft,  his 
Arms  to  be  riven  forth,  and  delet  out  of  the  Books 
of  Arms,  fvva  that  his  Pollerity  may  never  have 
Place,  nor  be  able  hereafter  to  bruik  or  joyfe  any 
Honours,  Offices,  Titles,  or  Dignities  within  this 


Realm  in  time  coming,  and  to  have  forfaulted, 
amitted  and  tint  all  and  fundry  his  Lands,  Here- 
tages,  Titles,  Offices,  Tacks,  Stedings,  Roums, 
PolTcffions,  Goods  and  Gear  whatfomevcr  per- 
taining to  him,  to  our  Soveraign  Lord,  to  remain 
perpetuallie  with  his  Highnefs  in  Property  j  which 
was  pronounced  for  Doom :  Whereupon  his  Maje- 
llies  Advocat  asked,  and  took  Inllruments. 
(^Jo.  Lock  HART, 
)David  Balfour, 

IRoGER   HOGE, 

P.  Lyon. 


Sic  fubfcribiinr. 


Extracted  forth  of  the  Books  of  x^djournal,  by 

me  Mr.Thotnas  Gordon^Ckrk  to  the  JuiHce-Court. 

Sic  fubfiribitury  Tho.  Gordon. 

Which  Doom  and  Sentence,  above-written,  was 
accordingly  put  to  due  Execution  upon  the  Per- 
fon  of  the  faid  Philip  Standsfield,  in  Manner  above 
prcfcribed. 


I 


CXLII.  The  Trial  of  the  moji  Reverend  Father  in  God, 
Dr.  William  Sancroft,  Lord  Jrchbifhop  of  Canterbury,  and 
oj  the  Right  Reverend  Fathers  in  God,  Dr.  William  Lloyd, 
Lord  Bift)op  of  St  Afaph,  Dr.  Francis  Turner,  Lord  Bijjoop 
of  Ely,  Dr.  John  Lake,  Lord  Bifhop  of  Chichefler, 
Dr.  Thomas  Kenn,  Lord  Bijhop  of  Bath  and  Wells, 
Dr.  Thomas  White,  Lord  Bijhop  of  Peterborough,  and  Sir 
Jonathan  Trelawny,  Lord  Bijhop  of  Briftol  ^,  at  the  King's- 
Bench,/or  Tublijhing  ^Libel,  June  29,  1688.  Trin.  4  Jac,  II. 


Fkidw  June  15",  1688. 
Sir  Robert  fVright, Lord  Chief  Juftice,"? 
Mr.  Juftice  Holloway,  C  y    , 

Mr.  Juftice  Powell,  (  J  "^^  ^• 

Mr.  Juftice  Allybone,  j 

;H  I S  being  the  firft  Day  of  the  Term, 
his  Majefty's  Attorney  -  General  (as 
foon  as  the  Court  o{  Kin^s- Bench  was 
fat)  moved  on  the  Behalf  of  the  King 
for  a  Habeas  Corpus,  returnable  imme- 
diate, direfted  to  the  Lieutenant  of  the  T'oiver,  to 
bring  up  his  Grace  the  Lord  Archbifhop  of  Can- 
terbury, and  the  Biftiops  of  St.  Jfaph,  Ely,  Chiche- 
fier,  Bath  and  Wells,  Peterborough,  and  Brijlol -j 
which  was  granted. 

And  with  great  Difpatch,  about  eleven  o'Clock 
the  Gme  Day,  the  Lieutenant  returned  his  Writ, 
and  brought  the  faid  Lord  Archbiftiop  and  Bi- 
fhops  into  Court,  where  being  fet  down  in  Chairs, 
iet  for  that  Purpofc,  Mr.  Attorney-General  moved 
the  Court,  viz. 

Mr.  Alt.  Gen.   My  Lord,  I  pray 
that  the  Writ  and  Retorn  may  be 


Sir  Tho.  Powis. 


read,  by  which  my  Lords  the  Bifhops  are  brought 
hither. 

L.  C.  y.  Read  the  Retorn. 

Clerk  reads  the  Retorn,  which  in  Englifli  is  as 
follows  : 

T  Sir  Edward  Hales,  Baronet,  Lieutenant  of  the 
-*■  Tower  of  London,  named  in  the  Writ  to  this 
Schedule  annext,  I'o  our  Moft  Serene  Lord  the 
King,  do  mofi  humbly  certify,  'That  before  the  com- 
ing of  the  faid  IVrit,  to  wit,  the  eighth  Day  of  June, 
in  the  fourth  Tear  of  the  Reign  of  our  Lord  James 
the  Second,  King  of  England,  i^c.  William  Lord 
Archbifiop  of  Canterbury,  William  Lord  BifJiop  of 
St.  Afaph,  Francis  Lord  Bifhop  o/Ely,  John  Lord 
Bifoop  of  Chichefter,  Thomas  Lord  Bifiop  of  Bath 
and  Wells,  Thomas  Lord  BiJIwp  of  Peterborough, 
and  Jonathan  Lord  Bifiop  of  Briftol,  mentioned  in 
the  aforefaid  Writ,  were  committed  and  delivered  to, 
and  are  retained  in  my  Cttjlody,  by  Virtue  of  a  cer- 
tain Warrant  under  the  Hands  and  Seals  of  George 
Lord  Jefferies,  Baron  of  Wem,  Lord  High  Chan- 
cellor of  England,  Robert  Earl  of  Sunderland, 
Lord  Prcftdent  of  the  Privy-Cuancil  of  otit  Lord  the 
King,  Henry  Lord  Arundel  of  Warder,  Keeper  of 
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the  Privy-Seal  of  our  faicl  Lord  the  King^    Wil- 
liam Marquefs  of  Powis,  John  Earl  of  iVlulgrave, 
Lord  Great-Chambcrlain  0/ England,   Thcophilus 
Earl  0/ Huntingdon,  Henry  Earl  of  Peterborough, 
"William  Earl  of  Craven,  Alexander  Earl  0/ Mur- 
ray, Charles  Earl  of  Middleton,  John  Earl  of  Mel- 
fort,  Roger  Earl  of  CalHemain,  Richard  Vifcount 
Prefton,   George  Lord  Dartmouth,   Sidney  Lord 
Godolphin,  Henry  Lord  Dover,  Sir  John  Ernie, 
Knight^   Chancellor  of  the  Exchequer  of  our  faid 
Lord  the   King^   Sir  Edward  Herbert,   Knight^ 
Chief  Jtiflice  of  the  Common-Bench  of  our  Lord  the 
King^  and  Sir  Nicholas  Butler,  Knight^  Lords  of 
his  Majeflfs  mofl  honourable  Privy-Council^  to  me 
direEied:    'The  Tenor  of  which  Warrant  follows  in 
thefe  Words^  viz. 

"  '"I"'  H  E  S  E  are,  in  his  Majefty's  Name,  and 
*'  X  by  his  Command,  to  require  you  to  take 
*'  into  your  Cuftody  the  Perfons  of  William  Lord 
*'  Archbifhop  o'i  Canterbury  ^William  Lord  Bifhop 
*'  oi  St.  Afafh^  Francis  Lord  Bifhop  of  Ely ^  John 
*'  Lord  Bifhop  of  Chichefier,  Thomas  Lord  Billiop 
"  o?  Bath  and  Wells^  Thomas  Lord  Bifhop  oi  Pe- 
"  terborongh^  and  Jonathan  Lord  Bifhop  ot  BrifloL 
*'  For  Contriving^  Making  and  Publijlnng  a  Seditious 
*'  Libel  in  Writing.^  againfi  his  Majejly  and  his  Go- 
*'  vernmentf  and  them  fafely  to  keep  in  your  Cu- 
"  ftody  until  they  Ihall  be  delivered  by  dueCourfe 
"  of  Law}  for  which  this  fhall  be  your  fufficient 
*'  Warrant.  At  the  Council-Chamber  in  IFhite- 
"  hall^  this  eighth  Day  of  7a»f,  1688.  And  this 
"  is  the  Caule  of  the  taking  and  detaining,  ^c. 

L.  C.  J.  Well,  what  do  you  defire,  Mr.  At- 
torney ? 

Mr.  Att.  Gen.  We  pray  for  the  King,  that  the 
Retorn  may  be  filed. 
L.  C.  J.  Let  It  be  filed. 

Mr.  Att.  Gen.   By  this  Retorn  your  Lordfhip 
obferves   what  it  is  my  Lords  the  Bifhops  were 
committed  to  the  To%ver  for  j   it  is  by  Warrant 
from  the  Council-Board,  where,  when  their  Lord- 
fhips  appeared,  they  were  not  pleafed  to  give  their 
Recognizances  to  appear  here,  as  they  were  re- 
quired by  the  King  to  do  5  and  thereupon  they 
were  committed  to  the  Tower.,  and  now  come  be- 
fore the  Court  upon  this  Retorn  of  the  King's 
Writ  o? Habeas  Corpus;  and  by  the  Retorn  it  does 
appear,   it  was  for  Contriving.,  Writing.^  Framing.^ 
and  Publifnng  a  Seditious  Lcbel  againfb  his  Maje- 
ily  and  the  Government.   My  Lord,  it  is  our  Du- 
ty, who  are  the  King's  Council,  purfuant  to  our 
Orders,  to  profecute  fuch  Kind  of  Offences  j  and 
when  the  proper  Time  fhall  come  for  us  to  open 
the  Nature  of  the  Offence,  your  Lordfhips  will 
then  judge  what  Reafon  there  is  for  this  Profecu- 
tion  i  but  in  the  mean  Time,  what  we  are  now  to 
offer  to  your  Lordfhip  is,  The  Officer  of  this  Court 
has  an  Information  againfi;  his  Grace  the  Archbifhop 
of  Canterbury^  and  the  refl  of  my  Lords  the  Bi- 
Ihops,  which  we  defire  may  be  read  to  them,  and 
pray  that  they  may  plead  to  it,  according  to  the 
Courfe  of  the  Court. 

Sir  Rob.  Sawyer.  If  it  pleafe  your  Lordfhip  to 
fpare  us  a  Word  for  my  Lords  the  Bifhops. 

Mr.  Att.  Gen.  My  Lord,  we  pray  for  the  King 
the  Information  may  be  read. 

Sir  Rob.  Sawyer.  We  defire  to  be  heard  a  Word 
firfl. 
„.     .„     .„.  Mr.  Soil.  Gen.  We  oppofe  your 

Sit  Will.  Williams,     r      1  •  »i  •  .-ii  Vu     1   c 

fpeakmg  any  thmg,  till  the  Infor- 
mation hath  been  read. 


Sir  Rob.  Sawyer  But  what  we  have  to  offer  is 
proper  before  it  be  read. 

Rot^''  ^^^'  ^'^"'  ^""'^  '^'""'^  '^  "^'^  '^'^^  '^°'"^'  ^^'^ 
Sir  Rob.  Sawyer.  Yes,  this  is  our  proper  Time 
^or  what  we  have  to  fay,  and  therefore  we  move 
It  now,  before  there  be  any  other  Proceedings  in 
this  Matter.  ^ 

A^r.  Soil.  Gen.  It  is  irregular  to  move  any  thinp 

yet:  Pray  let  the  Information  be  read  firft.  ^ 

Mr.  S.  Pemberton.   If  your  Lordfhip  pleafe  to 

fpare  us,  we  will  offer  nothing  but  what  is  fit  for 

us  to  do. 

Sir  Rob.  Sawyer.  And  now  is  our  proper  Time 
for  it. 

Mr  Soil.  Gen.  Gentlemen,  You  do  know  the 
Way  of  Proceeding  in  fuch  Cafes  better  than  fo  : 
I  am  fure,  ns  for  you,  Sir  Robert  Sawyer,  you  have 
often  oppos'd  any  fuch  Motion  a.  irregular;  and  I 
hope  the  Cafe  is  not  alter'd,  however  you  may 
be,  the  Couife  of  the  Court  is  the  fame. 

Sir  Rob.  Sawyer.  With  Submiflion,  if  your 
Lordlhip  pleafe  to  fpare  me  a  Word,  that  which 
I  would  move,  is,  to  difcharge  my  Lords  the  Bi- 
fhops upon  this  Retorn,  and  from  their  Commit- 
ment upon  this  Warrant. 

Mr.  Att.  Gen.  Surely  thefe  Gentlemen  think  to 
have  a  Liberty  above  all  other  People:  Here  is  an 
Information,  which  we  pray  my  Lords  the  Bifhops 
may  hear  read,  and  plead  to. 

Mr.  Soil.  Gen.  Certainly,  Sir  Robert  Sawyer,  you 
would  not  have  done  thus  half  a  Year  ago. 

Sir  Rob.  Sawyer.  What  would  not  I  have  done.^ 
I  move  regularly  (with  Submiffion)  to  difcharge 
fny  Lords  the  Bifhops  from  their  Commitment  j 
if  they  are  not  here  legally  imprifoned,  now  they 
are  before  your  Lordfhips  upon  this  Writ,  then  you 
will  give  us  leave  to  move  for  their  Difcharge,  be- 
fore any  thing  elfe  be  faid  to  them  j  and  that  is  it 
we  have  to  fay,  to  demand  the  Judgment  of  the 
Court  upon  this  Retorn,  whether  wc  are  legally 
imprifoned  ? 

Mr.  Att.  Gen.  Under  Favour,  my  Lord,  nei- 
ther the  Court,  nor  they,  are  ripe  for  any  Motion 
of  this  Nature  yet. 

Mr.  S.  Pemberton.  If  we  do  not  move  it  now, 
it  will  afterwards  (I  fear)  be  too  late. 

Mr.  Soil.  Gen.  Thefe  Gentlemen  are  very  for- 
ward, but  certainly  they  miftake  their  Time  J  this 
is  a  Habeas  Corpus  that's  brought  by  the  King, 
and  not  by  the  Prifoners;  and  therefore  they  are 
too  fbon,  till  they  fee  what  the  King  has  to  fay  to 
them. 

Mr.  Att.  Gen.  Your  Lordfhip  cannot  as  yet  be 
moved  for  your  Judgment  about  the  Legality  of 
this  Commitment,  becaule  this  Writ  was  granted 
upon  our  Motion,  who  are  of  Council  for  the 
King,  and  upon  this  Writ  they  are  brought  here : 
And  what  is  it  we  defire  for  the  King?  Certainly 
nothing  but  what  is  regular.  We  have  here  an  In- 
formation for  the  King  againfi  my  Lords,  and  we 
defire  they  may  plead  to  it. 

Mr.  S.  Pemberton.  Good  my  Lord,  will  you 
pleafe  to  hear  us  a  little  to  this  Matter. 

L.  C.  J.  Brother  Pemberton,  we  will  not  refufe 
to  hear  you  by  no  means,  when  you  Ipeak  in  your 
proper  Time,  but  it  is  not  lb  now ;  for  the  King 
is  pleafed,  by  his  Attorney  and  Solicitor,  to  charge 
thefe  noble  Perfons,  my  Lords  the  Bifhops,  with 
an  Information  i  and  the  King's  Council  call  to 
have  that  Information  read,  but  you  will  not  per- 
mit it  to  be  read, 

Mr. 
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Mr.  S.  Pemhrton.  Pray,  my  Lord,  fpare  us  a 
Word :  If  we  are  not  here  as  Prifoners  regularly 
before  your  Lordfhip,  and  are  not  brought  in  by 
the  due  Procefs  of  the  Court,  then  certainly  the 
King's  Council,  or  the  Court,  have  no  Power  to 
charge  us  with  an  Information }  therefore  we  beg 
that  you  will  hear  us  to  that,  in  the  firft  Place, 
whether  we  are  legally  here  before  you? 

Mr.  Soil.  Gen.  Thcfe  Gentlemen  will  have  their 
proper  Time  for  fuch  a  Motion  hereafter. 

Mr.  Polkxfen.  No,  Mr.  Sollicitor,  this  is,  with- 
out all  Queftion,  our  only  Time  for  it }  we  fhall 
have  no  Time  afterwards. 

Mr.  Jit.  Gen.  Yes,  you  will,  for  what  do  we, 
who  are  of  Council  for  the  King,  now  ask  of  the 
Couit,  but  that  this  Information  may  be  read  .' 
When  that  is  done,  if  we  move  to  have  my  Lords 
the  Bifhops  plead,  then  they  may  move  what  they 
will  J  but  before  we  make  that  Motion,  they  can- 
not break  in  upon  us  with  their  Motion  j  and, 
with  Submifllon  to  your  Lordfliip,  whether  my 
Lords  the  Bifhops  were  duly  committed,  is  not 
yet  a  Qiieftion. 

Mr.  Finch.  But  it  is,  and  this  is  the  fitted  Time 
for  it. 

Mr.  Soil.  Gen.  Pray  will  you  hear  us  quietly 
what  we  have  to  fay,  and  then  anfwer  us  with 
Reafon,  if  you  can :  I  think  we  are  in  a  proper 
Way,  but  they  are  not,  my  Lord  j  for  (as  I  faid) 
my  Lords  the  Billrops  are  brought  by  the  King's 
Writ  upon  our  Motion  for  the  King,  not  upon 
theirs  i  and  now  we  have  them  here  before  the 
Court,  We  for  the  King  will  charge  them  with 
an  Information  i  which  Information,  that  they  and 
the  Court  may  know  what  it  is  they  are  charged 
with,  we  pray  it  may  be  read  to  them  by  the 
Clerk }  and  when  it  is  read,  let  thefe  Gentlemen 
fay  what  they  will  for  them,  they  fhall  have  their 
Time  to  fpeak ;  but  certainly  they  ought  not  to 
obftruft  the  King's  Proceedings,  nor  oppofe  the 
Reading  of  the  Information  to  thefe  noble  Lords, 
who  are  brought  here  in  Cuftody  into  Court,  to 
this  very  Purpofe,  that  they  may  be  charged  with 
this  Information. 

Mr.  S.  Pemherton.   But  we  have  fomewhat  to 
fay  before  you  can  come  to  that,  Mr.  Sollicitor. 
Mr.  Soil.  Gen.  You  ought  not  to  be  heard  as  yet. 
Mr.  S.  Pemherton.  Under  Favour  we  ought  to 
be  heard. 

Sir  Robert  Sawyer.  My  Lord,  Mr,  Sollicitor  has 
oppofed  our  being  heard,  but  we  now  defire  he 
would  hear  our  Anfwer  to  it,  and  that  which  we 
have  to  fay,  is  this.  That  my  Lords  the  Bifhops 
are  not  here  regularly  in  the  Court  to  be  charged 
with  an  Information  j  and  if  the  Law  be  not  with 
us  in  this  Point,  as  we  doubt  not  to  make  appear 
it  is,  no  queftion  but  when  your  Lordfhip  has 
heard  what  we  have  to  fay,  you  will  give  a  right 
Rule  in  it.  My  Lord,  we  fay,  that  by  the  Rules 
of  Law,  no  Man  ought  to  be  charged  with  an  In- 
formation or  Indiftment,  by  the  exprels  Statute  of 
Edward  the  Third,  unlefs  he  come  into  the  Court 
by  legal  Procels :  That  is  a  ftanding  Rule ,  and 
the  Praftice  of  this  and  all  other  Courts  is  pur- 
fuant  to  it.  Now  in  this  Court  you  have  feveral 
Proceflcs  that  go  out  of  this  Court,  and  he  that 
comes  as  taken  by  Virtue  of  a  Capias^  or  an  At- 
tachment after  a  Summons,  or  by  Venire  in  the 
Nature  of  a  Subpoena:  I  fay,  he  that  comes  in  up- 
on thcfe  Procefles,  may  be  charged  with  an  Infor- 
mation j  but  where  a  Peifon  is  in  Prifon,  com- 
mitted by  another  Jurifdi61:ion,  and  another  Au- 


thority, than  that  of  this  Court  5  when  the  Pri- 
foner  is  brought  here  by  Habeas  Corpus^  the  firft 
Thing  the  Court  has  to  do,  is  to  enquire  whether 
he  be  legally  committed  j  to  that  End  the  Retorn 
is  filed,  and  the  Party  has  leave  to  make  his  Ex- 
ceptions to  it,  as  we  do  in  this  Cafe.  My  Lords 
are  brought  here  upon  a  Habeas  Corpus.^  the  Re- 
torn  of  which  has  been  read,  and  now  the  Retorn 
is  filed,  we  are  proper  to  move,  that  my  Lords 
may  be  difcharged ;  for  you  now  fee  what  they 
are  committed  for>  it  is  for  a  Mifdemeanor  in  ma- 
king and  publiflr.ng  a  Libel,  that's  the  Matter  for 
which  they  are  committed  >  and  it  appears  by  the 
Retorn  likewife,  that  they  who  are  thus  com- 
mitted are  Peers  of  the  Realm  j  for  lb  my  Lords 
the  Bifhops  all  are,  and  for  a  Mifdemeanor  they 
ought  not  by  Law  to  have  been  committed. 

L.  C.  J.  You  go  too  far  now.  Sir  Robert  Saw- 
yer; I  would  willingly  hear  you  whatfocver  you 
have  to  fay;  but  then  it  mull  be  in  its  due  Time. 

Mr.  Att.  Gen.  This  very  Difcourfe  (indeed  I 
have  heard)  has  pafs'd  up  and  down  the  Town  for 
Law;  we  fee  now  whence  they  had  it. 

Mr.  Soil.  Gen.  I  know  it  has  heretofore  been 
urged  by  me,  but  denied  by  them  who  now  urges 
it,  and  I  am  glad  that  they  now  learn  of  me  to 
tack  about. 

L.  C.  J.  Look  you.  Gentlemen,  do  not  fall 
upon  one  another,  but  keep  to  the  Matter  before 
you. 

Mr.  S.  Pemherton.  So  we  would,  my  Lord,  if 
the  King's  Council  would  let  us.  Firll,  we  fa}^, 
we  being  brought  here  upon  a  Retorn  of  z  Habeas 
Corpus,  there  was  neither  at  the  Time  of  the  Com- 
mitment Caufe  to  imprifon  us,  nor  was  there  by 
the  Warrant  any  Caufe  to  detain  us  in  Prifon ;  and 
for  that,  befides  what  has  been  hinted  at,  we  fay 
further,  that  here  it  is  returned,  that  we  were 
committed  by  fuch  and  fuch  Perlbns,  Lords  of  the 
Privy-Council;  but  the  Retorn  doth  not  fay,  that 
it  was  done  by  them,  as  Lords  of  the  Privy-Coun- 
cil, which  muft  be  in  Council}  for  if  it  be  not  in 
Council,  they  have  not  Power  to  make  fuch  a 
Warrant  for  the  Commitment  of  any  Perfon,  and 
that  we  ftand  upon.  Here  is  a  Retorn  that  is  not 
a  good  Retorn  of  a  legal  Commitment,  and  there- 
fore we  pray  my  Lords  may  be  difcharged. 

Mr.Pollexfen.  Pray,  my  Lord,  fpare  me  a  Word; 
that  is  the  Thing  we  humbly  offer  to  your  Lord- 
fhip'sConfideration;  and,  under  Favour,  I  think  we 
are  proper  both  as  to  the  Matter,  and  as  to  the 
Time :  The  Retorn  is  now  filed  before  you ;  if  by 
this  Retorn  there  appears  to  have  been  fuch  a  Caufe 
to  commit  thefe  Lords  to  Prifon,  as  is  legal,  thea 
we  acknowledge  they  may  in  a  legal  Courfe  be 
brought  to  anfwer  for  their  Offence  j  but,  with 
Submiflion,  it  appears  not  by  any  thing  that  is  in 
this  Retorn,  that  my  Lords  the  Bifliops  were  com- 
mitted by  the  Order  of  the  Privy-Council.  All  that 
is  faid,  is,  That  they  were  committed  by  my  Lord 
Chancellor,  and  thofe  other  Perfons,  named  Lords 
of  the  Privy- Council;  which  we  conceive  is  not 
a  good  Retorn ;  for  they  can  do  nothing  as  Lords 
of  the  Privy-Council,  except  only  as  they  ai"e  in 
Council,  and  by  Order  made  in  Council;  except 
that  do  appear,  they  have  no  Power  to  commit : 
Then  take  the  Cafe  to  be  fo ;  here  is  a  Man  com- 
mitted by  one  that  has  no  Authority  to  commit 
him ,  and  he  is  brought  by  Habeas  Corpus  into 
this  Court,  what  (hall  the  Court  do  with  him? 
Shall  they  charge  him  with  an  Information  ? 
No,  it  does  appear  that  he  was  in  Cuftody,  but 
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under  a  Commitment,  by  thore  who  had  no  legal 
Tower  to  commit  him  ;  and  therefore  he  miiil  be 
difcharged  ;  and  that  we  pray  for  my  Lords  the 
Biihops.  What  the  King's  Council  may  have  to 
lay  to  them  afterwards,  by  Way  of  Information  or 
otherwife,  they  muft  take  the  regular  Methods 
of  the  Law,  to  bring  my  Lords  the  Bifhops  to 
anfwer  j  but  as  the  Cafe  ilands  here  before  you, 
upon  this  Retorn,  it  does  appear,  they  had  no 
Authority  to  commit  them,  by  whofe  Warrant 
they  were  committed  ;  and  therefore  this  Court 
has  nothing  to  do  but  to  difcharge  them. 

il/r.  Finch.      I  beg  your  Lordlliips  leave  to  fay 
one  Word  farther  on  the  fame  Side;  I  think, with 
humble  Submiflion,  this  is  the  moft  proper  Time 
for  us  to  make  this  Motion ;  for  here  is  a  Habeas 
Corpus  returned}    this  Retorn  is  filed,  and  then 
the  King's  Council  move   to   charge    my  Lords 
the  Billiops  with  an  Liformation.  That  Motion 
of  theirs  ( we  fay)  is  too  foon,  unlefs  my  Lords 
are  here  in  Court,  I  mean  legally  in  Court  ;    for 
no  Man   is  in   Court   fo  as   to   be   liable  to  be 
charged    with   an   Lidiclment  ,   or   Information  , 
that  IS  not  brought  into  Court  by  legal  Procefs, 
or  as  a  Prifoner  upon  a  legal  Commitment:  Then, 
my  Lord,  with  humble  Submiflion,  we  fay,  that 
it  doth  appear  by  this  Retorn,  that  my  Lords  the 
Bifhops  are  not  heie  legally  in  Court,  becaufe  this 
Commitment  of  theirs  was  not  a  legal  Commit- 
ment ;  and  two  Objeftions  we  have  to  it,  the  one 
is,  that  the  Perfons  committing  had  no  Authority 
to  commit ;  for  the  Retorn  {ays,   that  it  was  by 
Virtue  of  a  Warrant  under  the  Hands  of  fuch 
and  fuch,  being  Lords  of  the  Council,  and  they 
(we  fay)  have   no  Authority  to  do  this.      The 
other  Objedion  is,  that  the  Fad  for  which  they 
were  committed,  they  ought  not  to  have  been  im- 
prifoned  for  :  The  Fa£i:  charged  upon  them  is  in 
the  Nature  of  a  bare  Mifdemeanor,  and  for  fuch 
a  Fad:  it  is  the  Right  of  my  Lords  the  Bifhops  (as 
Peers  of  the  Realm)  that  they  ought  to  be  ferved 
with  the  ufual  Procefs  of  Snbpmia^   and  not  to 
be  committed  to  Prifon.     Thele  are  the  two  Ob- 
jeftions  that  we  have  to  this  Retorn,  and  this  is, 
under  Favour,  the  proper  Time  for  us  to  make 
this    Objeftion,   before  the   King's   Council  can 
charge  my  Lords  the  Bifhops  with  an  Informa- 
tion. 

L.C.J.  What  fay  you  to  it,  Mr.  Attorney? 
Mr.  yltt.  Gen.  With  Submiflion  ,  my  Lord  , 
thefe  Gentlemen  have  out  of  courfe,  and  prepo- 
lleroufly,  let  themfelves  into  this  Difcourfej  and, 
when  all  is  done,  we  muil  recur  to  that  which 
we  moved  to  your  LordlTiip  before,  to  defire 
that  your  Lordfhip  would  order  the  Information 
to  be  read  ;  and  when  we  call  my  Lords  to  plead 
to  the  Information,  then  will  be  their  proper 
Time  to  make  this  Objeftion  ;  for  'tis  a  ftrange 
Thing,  certainly,  for  Men  to  make  Objeftions  be- 
fore they  know  what  it  is  they  are  charged  with  ! 
They  (liy,  the  Ground  of  their  Motion  is,  be- 
caufe my  Lords  the  Bifhops  are  here  in  Court  up- 
on the  Retorn  of  an  Habeas  Corpus  \  and  therefore 
they  come  in  upon  a  Commitment  (as  they  fay) 
for  that  which  they  ought  not  to  be  committed 
for  at  allj  and  we  cannot  charge  them,  unlefs  they 
he  properly  in  Court.  Now  for  that,  it  is  true, 
if  that  Commitment  of  theirs  were  the  only  Thing 
that  was  here  before  the  Court,  then  the  Court 
would,  if  that  Commitment  were  illegal,  dif- 
charge them  of  that  j  but  when  a  Man  is  pre- 
fent  here  in  Court,  brought  into  Court,  let  him 


come  how  he  will,  he  is  not  to  have  any  longer 
Time  than  that  Inllant  to  appear  to,  and  be  char- 
ged with  the  Information.  'Tis  true,  upon  a  Sub- 
poena.,  which  is  in  the  Nature  of  a  Summons,  there 
a  Man  hath,  as  it  were,  an  Efloyn,  and  may  make 
his  Excufe,  and  he  fliall  have  Time  ;  but  when  he 
is  prefent  in  Court,  either  as  a  Pcrfon  privileged, 
as  an  Officer,  or  as  a  Prifoner,  he  fhall  be  charged 
prefently  >  and  thefe  Gentlemen  are  not  to  let 
themfelves  into  I nvectivesagainft  the  Commitment, 
thereby  to  keep  off  their  being  charged  with  the 
Information.  Befides  that,  it  is  ftrange  thefe  Gen- 
tlemen fhould  know  the  Privilege  of  my  Lords 
the  Bifliops  as  Peers,  better  than  all  the  Lords 
of  the  Council,  who  are  moft  of  them  themfelves 
Peers  i  and  they  that  make  the  Objeftion  lliould 
have  confidered,  whether  thele  Lords  that  made 
the  Commitment,  did  not  think  themfelves  con- 
cerned in  all  the  Privileges  of  Peerage,  as  well  as 
thefe  feven  Noble  Lords  ! 

Sir.  Rob.  Sawyer.  Is  this  an  Anfwer  to  our  Ob- 
jedion,  Mr.  Attorney  ? 

Mr.  Att.Gen.  I  fay,  it  is  a  ftrange  Obje£tion, 
and  I  anfwer,  'tis  out  of  due  time  j  for  this  we 
fay,  that  my  Lords  the  Bifhops  being  now  here 
in  Court  as  Prifoners  upon  a  Commitment,  and 
we  defiling  to  charge  them  with  an  Information, 
you  are  not  to  examine  the  Matter  of  their  Com- 
mitment, and  therefore  I  do  infift  upon  it,  that 
the  Information  fhould  be  read,  and  then  you  will 
confider,  whether  they  are  not  bound  to  plead  to  it. 
Mr.  Finch.  My  Lord,  I  hope  Mr.  Attorney 
General  will  not  think  legal  Objeftions  to  be  In- 
veftives. 

Mr.  Jtt.  Gen.  Truly  I  know  not  what  you  call 
legal  Objections  j  I  do  not  think  yours  are  fo,  nor 
do  I  think  legal  Objedions  are  Inveftives  j  but  I 
ufed  that  Expreffion,  as  very  proper  for  what  you 
urged  againft  the  Commitment. 

L.  C.  J.  Nav,  Gentlemen,  don't  quarrel  about 
Words. 

Mr.  Finch.  My  Lord,  we  would  not  willingly 
have  Words  given  us  to  quarrel  at. 

Mr.  Sol.  Gen.  My  Lord,  the  Queftion  is,  whe- 
ther we  are  in  the  right  Method  of  Pra6tice,  as 
to  the  Courfe  of  the  Court,  or  they  ?  It  may  be 
thefe  Gentlemen  think  to  make  us  angry,  and  take 
Advantage  of  our  being  in  a  Paffion. 

Mr.  Finch.  Mr.  SoUicitor,  we  defire  to  have 
our  Objections  anfwered. 

Mr.  Sol.  Gen.  Nay,  if  you  begin  to  be  angr)', 
Gentlemen,  we  can  be  angry  too. 

L.  C.  J.  I  would  have  neither  of  you  be  an- 

S'T- 

Mr.  Sol.  Gen.  It  feems  they  would  have  an  An- 
fwer to  their  Objections,  but  will  not  fuffer  us  to 
give  it }  they  would  firft  examine  whether  my 
Lords  the  Bifhops  have  been  duly  committed  j  that, 
we  fay,  is  not  to  be  done  by  the  Court  as  yet  : 
Your  Lordftiip  fees  they  are  aCtually  in  Cuftody, 
by  a  Commitment  of  the  Lords  of  the  Council, 
that  appears  by  the  Retorn  before  your  Lordihip, 
and  for  what  they  were  committed.  What  do  we 
now  pray  for  the  King?  Firft,  we  move  for  a 
Habeas  Corpus,  then  that  this  Information  may  be 
read,  and  all  is  in  order  to  bring  this  Fad,  for 
which  they  were  committed,  to  a  Trial.  'Tis  faid 
upon  the  Retorn,  they  wereient  to  the  Tower,  for 
Contriving,  Writing,  and  Pubhfhing  a  Seditious 
Libel  againft  the  King's  Perfon  and  Government, 
which,  I  think,  is  Crime  enough  for  a  Man  to 
deferve  to  be  committed  for  :  They  would  have 

you 


think 


menc  (th 

before  the  Information  be  read  :    But  we 
their  Motion  is  irregular  j  for  here  is  a  Crime  charg- 
ed in  the  Commitment,  and  upon  that  Commit- 
ment they  are  here  now  as  Criminals  before  your 
Lordlhip  }    and    Mr.  Attorney    has   exhibited  an 
Information  for  the  King,  which  is  in  the  Na- 
ture of  a  Declaration   ac  the  King's  Suit ;   and 
that   in  this  Court,  which  is  the  fupreme  Court 
now  in  being   for   the  Trial  of  Matters  ot  this 
Nature.     We  will  come  to  that  Queftion,  whe- 
ther they  were  legally  committed,  when  there  is 
a  proper   Time  for  it  ?    But   now  we  find   my 
Lords  the  Biihops  in  Court,  upon  a  Commitment 
for  a  great  Crime  :   I  repeat  it  again  >  it  is  for  Con- 
triving, Writing,  and  Publifhing  a  Seditious  Li- 
bel againft   the  King's  Perfon,  and   againil   the 
King's  Government  ;    and  whether   the  King's 
Council  fliall  not  have  Leave  to  make  out  this 
Charge    by   an    Information,    fure   can    be   no 
Queftion  at  all  in  this  Court.   I  hear  them  menti- 
on the  Statute  of  Edward  the  Third  j  but  that  is 
not  at  all  to  the  Purpofej  that  is  but  what  was 
offered  in  another  Cafe  that  may  be  remembred, 
arid  offered  by  Way  of  Plea,  and  prefTed  with 
a  great  deal   of  Earneltnefs,  but  rejefted  by  the 
Court  J   and   now  what   could   not  be   received 
then  by  Way  of  Plea,  thefe  Gentlemen  would, 
by  their  Importunity,   have  you  receive  by  Way 
of  Parole  at  the  Bar.    I  fuppofe  the   Defign  is  to 
entertain  this  great  Auditory  with  an  Harangue, 
and    to   perfwade  the  weak  Men  of  the  World 
(for  the  Wile  are  not  to  be  impofed  upon)  that 
they  are  in  the  Right,  and  we  in  the  Wrong.  Un- 
der Favour,  my  Lord,  we  are  in  the  Right  for  the 
King  j  we  defire  this  Information  may  be  read,  and 
let  them  plead  what  by  Law  they  can  to  it,  ac- 
cording to  the  Courfe  of  the  Court  :    But  that 
which  they  now    urge,   is  untimely,  and  out  of 
Courfe. 

Sir  Roh.  Sawyer.  My  Lord,  we  offer  this  to 
your  Lordfhip  ■ 

Mr.  Jtt.Gen.  Why,  Gentlemen,  you  have  been 
heard  before  your  Time  already. 

Mr.  S.  Pcmbcrtm.  Pray,  my  Lord,  give  us 
leave  to  anfvver  what  the  King's  Council  have 
objected. 

L.  C.  y.  The  King's  Council  have  anfwered 
your  Objeftions,  and  we  mull  not  permit  Vying 
and  Re-vying  upon  one  another :  If  you  have  no 
more  to  fay,  but  only  as  to  the  Matters  that  have 
been  urged,  you  have  been  heard  to  it  on  both 
Sides  already. 

Mr.  S.  Ponberton.  I  would,  if  you  pleafe,  an- 
fwer  what  has  been  objeftcd  by  the  King's  Coun- 
cil, and  ftate  the  Cafe  aright. 

Mr.  Jiiji.  Allybonc.  Brother  Pcmbcrton.^  I  do  not 
apprehend  that  the  Objeftion  you  make  againfl 
this  Commitment  has  any  Weight  in  it.  The 
Objeflion  (  as  I  take  it )  is  this,  that  thefe  Lords 
Avere  not  legally  committed,  bccaufe  they  were 
committed  (  fiiys  the  Retorn  )  by  fuch  and  fuch 
Lords  of  the  Council  particularly  named  j  and  it 
does  not  fpecifie  them  to  be  united  in  the  Privy- 
Council  :  Now  truly,  with  me,  that  feemsto  have 
no  Weight  at  all  ;  and  I  will  tell  you  why.  If 
my  Lord  Chief  Juftice  do  commit  any  Perfon  and 
fct  his  Name  to  the  Warrant,  he  does  not  ufe  to 
add  to  his  Name,  Lord  Chief  Juflice,  but  he  is 
knowntobe  fo,withoutthat  Addition.  And  would 
you  have  a  diflferent  Recorn  from  the  Lieutenant 


write  thcmfelves  Privy  Counfellors ;  they  are  known 
to  be  lb,  as  well  as  a  Judge,  who  only  writes  his 
Name,  and  does  not  ufe  to  make  the  Addition  of 
his  Office. 

Sir  Rub.  Sawyer.  Pray,  my  Lord,  give  me  leave 
to  be  heard  to  thisj  I  think  truly  it  is  a  weighty 
Objeftionj  for,  under  Favour,    we   fay,  it  mult 
upon  the  Retorn  here  appear,  that  they  were  le- 
gally committed,  before  you  can  charge  them  with 
an  Information.    I  do  not  take  Exceptions  to  the- 
Warrant,  becaufe  it  is   fublcribcd  by  fuch  Lords, 
and  they  do  not  write  themfclves  Lords  of  the 
Council ;  tliey  need  not  do  that :  And  the  Retorn 
has  averred  that  they  are  lb  ;  but  the  Retorn  ought 
to  have  been,  that  it  was  by    the  Order  of  the 
Privy  Council,  and  lb  it  mull  be,  if  they  would 
lliew  my  Lords  to  be  legally  committed,  that  they 
were  committed  by  Order  of  the  Privy  Council, 
and  not  by  luch  and  fuch  particular  Perlons,  Lords 
of  the  Privy  Council  ;  io  m  the  Cafe  put  by  Mr. 
Jullice  Allybone.,  of  a  Commitment  by  your  Lord- 
fhip, or  any  of  the  Judges,  it  muff  be  returned 
to  be  by  fuch  a  Warrant,  by  fuch  a  one  Chief 
Juftice,   for   that  fhews    the   Authority   of    the 
Perfon    committing,    and   then   your  Lordiliip's 
Name  to  it,  indeed,  is  enough,  without  the  Addi- 
tion: But  if  it  does  not  appear  by  the  Retorn,  th.ac 
there   was  fufficient  Authority  in  the  Perfon  to 
commit,  your  Lordiliip  cannot  take  it  to  be  a  le- 
gal Commitment.     But  now   in  this  Cafe  they 
could  have  no  Authority  to  commit  but  in  Coun- 
cil i    and    this  Retorn   feems  to  make    it  done 
by  them  as  paiticular  Perfons,    and   that's  not  a 
good  Retorn,  with  your  Lordlhip's  Favour,  upon 
which  thefe  Reverend  and  Noble  Lords  can  be  de- 
tained in  Prifon.    But  what  do  they  on  the  other 
Side  fay  to  this  ?  Why,   we  fhall  be  heard  to  it 
anon :   Bur,  my   Lord,    they  very   well  know, 
it  would  be  too  late  for  that  EfFeft  which  we 
defire  of  our  Motion,  and  therefore  we  lay  the 
Objeftions  before  you  now  in  its   proper  Time 
(fay   we)   you  ought  not  to  read  any  Informa- 
tion againft  us,  becaufe  we  are  not  legally  here 
before   the   Court  j    and  fure,    that  which  was 
faid   by   the   King's   Council,    that  your   Lord- 
fhip  may   charge  any   one   that   you   find   here 
in  Court,  which  way  foever  he  comes  in,  can- 
not be  legal. 

Mr.  Att.  Gen.  Who  ever  faid  fo  ? 
Sir  Rob.  Sawyer.  I  apprehend  you  faid  fo,  Mr* 
Attorney,  or  elie  you  laid  nothing. 

Mr.  Att.  Gen.  Sir  Robert  Sawyer,  You  of  that 
Side  have  a  Way  of  letting  your  felves  in  to  fay 
the  fame  things  over  again,  and  of  making  us  ta 
fay  what  you  pleafe. 

Sir  Rob.  Sawyer.  Truly  I  did  apprehend  you 
laid  down  that  for  Doftrine,  which  I  thouglit  a 
very  ftrange  one  j  for  we  fay,  with  your  Lord- 
fliip's  Favour,  he  that  is  in  Court  without  a  legal 
Procefs,  is  not  in  Court  fo  as  to  be  charged 
with  an  Information. 

Mr.  S.  Pembcrton.  My  Lord,  It  is  not  the  Body 
being  found  here  that  intitles  the  Court  to  pro- 
ceed upon  it,  but  the  Perfon  accufed  is  to  be 
brought  in  by  legal  Procefs  :  Then  if  we  be 
not  here  by  legal  Procefs,  the  Information  can- 
not be  charged  upon  us  j  and  if  we  fufFcr  it  to 
be  read,  it  will  be  too  late  for  us  to  make  this 
Objedion. 

L.  C.  J.  That 
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L.  C.  J.  That  you  have  all  faid  over  and  over, 
and  they  have  given  ii  an  Anfwer. 

Mr.  Att.  Gen.  Pray,  Mr.  Serjeant,  will  you 
make  an  End :  You  have  repeated  your  Objeaion 
over  and  over,  I  know  not  how  often,  and  will 
never  be  contented  with  our  Anfwer. 

Mr.  J.  Allybom.  Sir  Robert  Saivyer.,  that  which 
you  faid  in  Anfwer  to  the  Cafe  I  put,  methinks 
does  not  anfwer  it:  For  if  the  Retorn  be  as  good, 
that  it  was  by  a  Warrant  from  fuch  an  one.  Lord 
Chief  Juftice,  as  if  my  Lord  Chief  Juftice  had  ad- 
ded the  Title  of  his  Office  to  his  own  Name,  when 
he  fubfcribed  the  Warrant  ;  then  this  Retorn, 
That  this  was  done  by  fuch  and  luch  Lords  of  the 
Council,  mud  be  as  good  as  if  they  had  added 
that  to  their  own  Names. 

Sir  Rob.  Sawyer.  That  is  not  our  Objeftion. 

Mr.  Att.  Gen.  Your  Objeftion  has  been  heard, 
and  anfweredj  we  pray  the  Information  may  be 
read. 

Mr.  S.  Pemberton.  No,  we  are  not  come  to  that 
yet. 

Mr.  Juft.  Allybone.  Pray,  would  you  have  an 
Averment  by  the  Lieutenant  of  the  'foiver.,  in  his 
Retorn  to  an  Habeas  Corpus.,  that  it  was  done  by 
them  in  the  Council-Chamber? 

Mr.  Finch.  My  Lord,  the  Difference  is  this, 
■with  Submiffion ;  a  Commitment  by  Sir  Robert 
Wright^  Chief  Juftice,  is  a  good  Commitment,  and 
a  Retorn  of  that  Nature  were  a  good  Retorn,  be- 
caufe  he  is  Chief  Juftice  all  over  England.,  and  hath 
Authority  to  commit  wherever  he  is  j  but  a  Com- 
mitment by  fuch  an  one,  or  fuch  and  fuch  Lords 
of  the  Privy-Council,  cannot  be  a  good  Retorn 
of  a  Commitment;  becaufe,  though  they  be  Lords 
of  the  Council,  yet  neither  fingle,  or  apart,  nor 
all  together,  have  Authority  to  do  fuch  an  A£t, 
unlefs  they  be  aflembled  in  the  Privy-Council  ; 
There  their  Authority  is  circumfcribed  ;  fo  that 
that  muft  needs  be  a  great  Difference  between  a 
Commitment  made  by  a  Judge,  who  is  always  fo, 
and  a  Commitment  by  a  Lord,  or  fo  many  Lords, 
by  the  Name  of  Lords  of  the  Privy-Council,  who 
carry  not  their  Authority  about  with  them,  but 
are  limited  to  their  Aftembly  in  Council. 

Mr.  Jujl.  Allybone.  Mr.  Finch.,  Indeed  your  Ob- 
jeftion  is  worth  fomething,  if  my  Lord  Chief 
Juftice  could  not  aft  but  as  under  the  Charafter 
of  Chief  Juftice;  for  you  are  now  arguing,  that 
thefe  Lords  could  not  do  this  Aft,  but  as  Lords 
of  the  Council  in  Council  :  The  fame  (fay  I) 
may  be  fiid  of  a  Commitment  by  the  Lord  Chief 
Juftice;  he  cannot  do  it  but  under  the  Formality 
of  his  Authority,  as  he  is  Chief  Juftice,  unlefs  you 
will  make  it  impoffible  for  him  to  do  any  thing 
but  as  Chief  Juftice,  or  unlefs  you  make  it  impoi- 
lible  to  Separate  his  Perfon  from  his  Authority. 

Mr.  Finch.  Sir,  the  Difference  lies  here  ;  the 
Authority  of  the  one  is  general  and  univerfal,  and 
goeth  with  him  wherever  he  goes ;  the  others  Au- 
thority is  limited  to  a  particular  Sphere. 

Mr.  Juft.  Allybone.  Why,  would  you  have  it 
averred,  that  they  did  it,  being  affcmbled  in  Coun- 
cil? 

Mr.  Finch.  Under  Favour,  they  cannot  juftify 
any  thing  that  was  done  by  them  as  Lords  of  the 
Council,  but  in  the  Privy-Council. 

Mr.  juft.  Poix^ell.  Truly,  my  Lord,  for  my  Parr, 
I  think  there  is  no  fuch  great  Neccllity  of  Hafte 
in  this  Matter ;  riere  are  Exceptions  taken  to  this 
Retorn ;  and  the  Matter  tranfafted  now  before 
us,  appears  to  me  to  be  of  very  gre.it  Weigh: ; 
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peradventure  a  greater  or  a  weightier  has  not 
been  agitated  in  this  Place  in  any  Age  :  It  con- 
cerns thefe  Noble  and  Reverend'  Lords  in  Point 
of  Liberty :  It  comes  fuddenly  upon  us,  and  there- 
fore, my  Lord,  I  think  it  very  fit  wc  fhould  con- 
fider  a  little  of  this  Matter,  and  confuk  the  Pre- 
cedents of  Retorns,  how  they  are;  for  there  are 
Multitudes  of  Retorns  of  Writs  oi  Habeas  Corpus 
in  this  Court;  therefore  it  were  rcquifitc,  that  we 
did  confuk  the  Forms  of  other  Retorns,  and  how 
the  Precedents,  as  to  this  Matter,  have  always 
been :  If  they  are  according  as  this  is,  then  all  is 
well,  but  if  they  be  otherwife,  it  is  tit  we  ihould 
keep  to  the  ufual  Forms. 

L.  C.  J.  What's  your  Opinion  of  it,  Brother 
Allybone!' 

Mr.  Juft.  Allybone.  I  am  ftiU  of  the  fame  Mind 
I  was,  my  Lord,  That  he  could  make  no  Re- 
torn but  this  Retorn  he  has  made;  and  if  his 
Warrant  was  infufficient  upon  this  Account,  that 
thefe  particular  Perfons,  Lords  of  the  Privy-Coun- 
cil, did  this  Aft  without  faying,  that  they  did  it 
in  Privy-Council;  then  'tis  not  his  Retorn  that 
could  mend  it;  and  truly  I  do  not  know  that  there 
does  need  any  Precedent  for  this ;  for  every  one 
knows  where  the  Lords  of  the  Council  are;  and 
'tis  a  fufficient  Averment,  this  that  is  in  the  Re- 
torn. 

Mr.  Pollexfcn.  They  are  Lords  of  the  Council 
every  where,  but  they  do  not  aft  as  Lords  of  the 
Council  any  where  but  in  Council. 

Mr.  Juft.  Allybone.  So  my  Lord  Chief  Juftice 
is  Chief  Juftice  every  where. 

Mr.  Finch.  And  he  can  do  judicial  Afts,  as  fuch, 
every  where;  but  the  Lords  of  the  Council  can- 
not aft  but  in  the  Council. 

Mr.  Juft.  Allybone.  Nor  is  it  to  be  prefumed 
that  they  did  do  it. 

Mr.  Finch.  It  is  not  a  Prefumption  that  is  to 
make  any  thing  in  this  Cafe,  but  the  Queftion  is, 
whether  here  be  a  legal  Retorn  of  a  legal  Com- 
mitment ? 

Mr.  Juft.  Allybone.  Such  publick  Perfons,  in 
fuch  publick  Afts,  can  never  be  prefumed  to  aft 
in  their  feparate  private  Capacities. 

Mr.  Finch.  But,  with  Submiflion,  your  Lord- 
ftiips  can  judge  only  what  is  before  you  in  this  Re- 
torn, whether  it  be  a  good  Retorn,  and  whether 
here  be  a  good  Authority  afferted  in  the  Perfons 
that  did  commit  my  Lords  the  Bifhops. 

L.  C  J.  Truly,  as  to  this  Objeftion  and  Ex- 
ception that  has  been  made  by  them,  I  have  conft- 
dered  of  it,  and  what  has  been  faid  on  all  Sides^ 
and  I  think 'tis  the  ufual  Way  of  Commitment; 
I  never  faw  any  other;  all  the' Warrants  that  ever 
I  faw,  are  of  this  Form ;  if  there  were  any  Pre- 
cedents, they  lliould  be  lliewn  of  that  Side.' 

Sir  Robert  Sawyer.  There  are  Multitudes  of 
Precedents  otherwife,  and  none  of  this  Foim. 

L.  C.  J.  I  confefs,  'tis  a  Cafe  of  great  ^A^eight, 
and  the  Perfons  concerned  are  of  great  Honour 
and  Value;  and  I  would  be  as  willing  as  any  Bo- 
dy to  teftify  my  Refpefts  and  Regards  to  my 
Lords  the  Bifhops,  if  I  could  fee  any  thing  in  it 
worth  confidering  of 

Mr.  Soil.  Gen.  There's  no  Colour  for  it,  if  they 
do  but  look  upon  the  Statute  of  the  i6th  and 
17th  of  the  late  King,  which  arraigns  the  Pro- 
ceedings of  his  Privy-Council:  That  tells  you  what 
Things  belong  to  the  Cognizance  of  the  Priw- 
Council,  and  what  not  ;  and  there  you  have  all 
the  Diftinftions  about  Commitments  by  the  King 
R  r  and 
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will  not  prcfume,  but  will  take  it,   that  they  did 
this  as  Lords  of  the  Council  in  Council  j  and  no 


and  Council,  and  by  the  Lords  of  the  Council : 
And  that  AA  will  ihew,  that  this  is  a  Commit- 
ment according  to  the  ufual  Form.   They  know 
very  well  what  the  common  Stile  of  the  Orders 
and  Commitments  of  Council  is,  as  in  other  Places, 
and  other  Commitments.    By  fuch  an  one,  Chiet 
Jufticc,  that  is  the  Stile  that  is  very  well  known 
for  fuch  Warrants :  So  a  Commitment  by  fuch  and 
fuch,    naming  them    particularly.    Lords  of  tie 
Council^  that's  an   Order   made  by  the  Lords  in 
Council  y   and  that  Statute  diftinguiOies  between 
Commitments  of  one  Sort  and  the  other  >  and  it 
does  it,  bccaufe  fometimes  Warrants  run  in  one 
Form,   and  lometimcs  in  another ;   but  they  all 
come  within  the  Direction  of  that  Statute.     My 
Lord,  we  are  in  a  plain  Cafe,  my  Lords  the  Bi- 
fhops  come  regularly  before  you,   upon  a  Com- 
mitment by  the  Council  >  and  therefore  we  pray 
they  may  be  charged  with  this  Information. 

Sir  Robert  Smvyer.  Pray,  will  your  Lordfliip 
give  us  leave  to  have  that  Statute  look'd  into,  which 
JVlr.  SoUicitor  fpeaks  of}  and  then  we  fliall  fee 
whether  it  be  to  his  Purpofe. 

Z.  C.  J.  Let  the  Statute  be  read. 

Mr.  Soli.  GcH.  If  it  be  Keebkh  Book,  it  is  the 

1 6th  of  Charles  the  Firlt;  if  it  be  the  old  Book, 

it  is  the  i6th  and  ijih  of  Car.  towards  the  End. 

C/erk  reads.  p^oHlOcD  flituapGi,  ailH  H  ft 

enaftcD,  t&nt  tljis  act,  aiiD  tlje  fe\jeral  ClaU' 
fe0  tfjcrctn  contnincD,  fljnil  be  taken  aim  zx- 
poiinDtO  to  e,itentJ  onip  to  tl)e  Court  of 

Star-Chambei ;  anil  tO  tljC  faiD  CoUtt  IjOlOCll 

liefoje  tljE  pjefitiEnt  aim  Council  i\\  ttje 
{;©nrcl)f0  of  Wales,  antJ  befo?e  tlje  P^efiUent 
nno  Council  \\\  tlje  jBojtIjern  patt0. 

Mr.  Soil.  Gen.  It  is  the  Paragraph  before  that. 

Ocrk  reads.  Snti  U  it  alfo  p?o53ineti  aiiD 
cnacteD,  tlLfjat  \i  anp  IgJetfou  fljall  ijereaftec 
tie  commtttcD,  rcttraineB  of  W  libettp,  0? 
futfct  Simynfonment,  bj)  tlje  ©?tiet:  aim  De« 

cree  of  aiip  fuel)  CoUtt  of  Star-Chamber,  0? 

otljec  Court  afa?efaiD,  nolo,  o?  at  anp  time 
ijetcafter,  XyMm,  o?  p^eteimino;  to  Ijaiie  t&e 
fame,  o?  UUe  Jiutiltiiaion,  ^oiuer,  o?  autljo- 
ritv  to  commit,  o?  impnfon,  00  afo?efaiti  j  0? 
bp  tlje  Commann  0?  Warrant  of  fde  il\ins's 
i^ajclfp,  W  $peir!3  oj  ©uccelfo?0,  in  tljeir 
oujii  perfonjs  ■■,  ai  bp  tlje  Commanli  oi  mm-- 
rant  oJ  tljc  Counctl^Oooarti,  0?  of  anp  of  tlje 
ILojus,  0?  otljerjs  of  W  ^mW^  W\W- 
Council,  tljat  in  e^erp  fuclj  Cafe,  eUcrp 
Iperfon  fo  committttJ,  reftraincti  of  Ijiis  ti- 
bcrti),  0?  fufferinff  Jmpjifonment,  upon  tJc= 
mann — 

Mr.  Soil.  Gen.  That  is  all :  Your  Lordfliip  fees 
thefe  fevcral  Dillinftions  of  the  Stile  of  Commit- 
ment. 

Mr.  Jtt.  Gen.  Now,  pray  favour  us  a  little. 
My  Lord,  I  think  thefe  Gentlemen  will  not  deny, 
but  that  the  Lords  of  the  Council  can  commit. 
I  mull  confcfs,  they  ask  that  which  was  pretty 
reafonablc,  if  tlie  Cafe  was  as  they  would  make 
it.  They  would  have  my  Lords  the  Billiops  dif- 
chargcd,  becaufe  there  is  not  a  Retorn  of  a  good 
Commitment,  and  that  Hands  upon  this  Prelum- 
ption,that  what  is  here  faid  to  be  done  by  all  thefe 
Lords,  at  the  End  of  whofe  Names  this  is  added, 
Lords  of  the  Privy-Council,  was  done  by  them 
out  of  Council,  which,  I  fuppofe,  your  Lordfhip 


Man  can  fay,  but  the  Lords  in  Council  can  com- 
mit. 

Mr.  Soil.  Gen.  You  may  as  well  prefume  upon 
a  Warrant  made  by  my  Lord  Chief  Juftice,  be- 
caufe it  is  not  faid  where  he  did  it,  and  therefore 
he  did  it  in  Scotland. 

Mr.  Att.  Gen.  I  fay  again,  unlefs  your  Lordfhip 
will  prefume  that  which  is  not  to  be  prefumed, 
this  muff  needs  be  a  very  good  Retorn. 

Mr.  Jufi.  Allybone.   Truly  (as  Mr.  SoUicitor 


fays )  you  may  as  well  defire  us  to  prefume,  that 
my  Lord  Chief  Juftice  would  commit  a  Man  in 
Ireland  or  Scotland-^  I  can  fee  no  imaginable  Dif- 
ference. 

Mr.  Finch.  My  Lord,  that  which  we  pray,  is, 
not  that  your  Lordfhip  would  prefume,  but  that 
you  would  not  prefume,  but  take  the  Retorn  as 
'tis  before  you;  and  then  fee  whether  it  can  be 
thought  to  be  a  Commitment  by  the  Lords  in 
Council  ? 

Mr.  S.  Pemberton.  Pray,  my  Lord,  fpare  us  a 
little  in  this  Matter:  Here  has  been  the  Claufe  of 
a  Statute  read  to  you,  from  whence  Mr.  SoUicitor 
would  conclude,  that  «ill  Commitments  by  feveral 
Sorts  of  Perfons  there  named,   are  legal  >    or  clfe 
the  Enumeration  of  the  feveral  Sorts  of  Commit- 
ments,  fignifies  nothing  to  this  Purpole.     But  I 
pray  your  Lordlliip  would  confidcr  this,  that  the 
very  Scope  and  End  of  that  Aft  of  Parliament  is, 
to  relieve  againft  illegal  Commitments  andOppref- 
lions;  then  the  feveral  Commitments  therem  na- 
med,  can  never  all  be  called  legal  j   fo  that  this 
fignifies    nothing    to   our  Purpofe.     My   Lord, 
they  tell  us  we  ftand  upon  Prefumption:  No, 
we  do  not  fo;  we  fay  your  Lordfhip  ought  not  to 
prefume  the  one  or  the  other,  but  to  judge  upon 
what  is  before  you  :  But  here  is  nothing  before  you 
but  this  Retorn  of  a  Commitment  of  thefe  noble 
Perfons,  my  Lord  the  Archbilhop  of  Canterbury.^ 
and  the  reft  of  the  Bifhops,  which  is  faid  to  be  by 
thele  particular  Lords.     Now  if  your  Lordfhip 
will  pleafe  to  give  us  Time  to  look  into  it  (for 
this  is  an  Exception  we  take  at  the  Bar  upon  hear- 
ing the  Retorn  read )  we  would  fhew  the  conftant 
Way  has  been  quite  otherwile  than  this  Retorn 
makes  it  j    therefore  we  defire  Leave  to  fatisfy 
your  Lordfliip  concerning  the  ufual  Form  of  Pre- 
cedents, and  thereby  it  will  appear,  that  it  ought 
to  have  been,  that  they  were  committed  by  Or- 
der of  the  Privy-Council,   and  then   he  fliould 
have  fet  forth  the  Warrant  itfelf,  which  would 
have  Ihevvn  the  Names  of  the  Privy-Councellors, 
and  he  needed  not  to  have  put  their  Names  in 
the  Retorn,  as  the  particular  Perfons  that  com- 
mitted them :  But  now,  my  Lord,  this  does  not 
appear  to  be  an  Order  made  in  Council,  as  it 
ought  to  be,  and  the  Retorn  is  that  which  is  be- 
fore you,  and  you  are  to  judge  only  upon  what  is 
before  you. 

L.  C.  J.  So  we  do. 

Mr.  Jufi.  Allybone.  Pi-ay,  Sir  Robert  Sawyer^ 
would  the  Saying  of  a  Governor  of  the  Tower.,  in 
his  Retorn  to  a  Writ  of  Habeas  Corpus,  alter  the 
Nature  of  the  Commitment  ? 

Mr.  Att.  Gen.  My  Lord,  we  are  in  your  Lord- 
fhip's  Judgment. 

Mr.  Jufi.  Allybone.  I  fay,  Brother  Pemberton, 
would  any  collateral  Saying  of  the  Lieutenant 
of  the  To'-jjcr  alter  the  Nature  of  the  Thing,  his 
Retorn  in  this  Cafe  is  only  an  Inducement  to  the 
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Warrant  of  Commitment,  and  his  fiiying  one 
way  or  t'other  would  neither  vitiate  nor  mend  the 
Commitment. 

Mr.  Soil.  Gen.  Your  LordHiip  cannot  take  No- 
tice of  the  Commirmcnt  but  from  the  Warrant. 

Mr.  Polk.xfen.  The  Retorn  is  the  Fadl  upon 
which  you  are  to  judge. 

Mr.  Juft.  PoisJell.  Certainly  we  mufl:  judge  of 
the  Record,  and  nothing  elfe,  and  the  Retorn  is 
the  Record  now,  being  filed. 

L.  C.  J.  The  Retorn  is  as  certain,  I  think,  as 
can  be. 

Mr.  Soil.  Gen.  By  the  Retorn  it  appears,  the 
BiiTiops  were  committed  by  the  Warrant  of  fuch 
and  fuch  Lords  of  the  Council,  and  that  which  is 
before  you  now  is,  whether  you  will  not  intend  it 
to  be  done  bv  them  in  Council. 

Mr.JuJi.'Poifell.  We  can  intend  nothing,  but 
muft  take  the  Retorn  as  'tis. 

L.  C.  y.  The  Warrant  is  good  enough,  I  think 
truly,  and  fo  is  the  Retorn. 

Mr.  Polle.xfcn.  I  think  in  all  the  Habeas  Corpus'^ 
that  have  been  fince  the  King's  Retorn,  of  Per- 
fons  committed  by  the  Council,  the  Retorns  have 
been  quite  otherwife  than  this  Retorn  is.  We  do 
all  pretty  well  agree  (for  ought  I  can  perceive)  in 
thefe  two  Things.  We  do  not  deny  but  the  Coun- 
cil-Board  has  Power  to  commit  >  they  on  the  other 
Side  do  not  affirm,  that  the  Lords  of  the  Council 
can  commit  out  of  Council. 

Air.  Att.  Gen.  Yes,  they  may,  as  Juftices  of  the 
Peace. 

Mr.  Pollexfen.  This  is  not  pretended  to  be  (b 
here. 

L.  C.  J.  No,  no,  that  is  not  the  Cafe. 

Mr.  Polk.xfen.  Then,  my  Lord,  with  Submif- 
fion,  I  will  compare  it  to  any  thing  elfe  of  this 
■Nature.  I  deny  not  but  that  the  Council  may 
commit,  but  the  Qiieftion  is,  whether  this  Re- 
torn of  their  Commitment  be  right.  Suppofe  there 
fhould  be  a  Retorn  to  a  Habeas  Corpus.,  that  fuch 
a  one  was  committed  by  Sir  Robert  PFright^  and 
three  others  by  Name,  Juftices  of  this  Court,  for 
a  Contempt,  without  faying,  that  it  was  done  in 
Court,  this  would  be  an  ill  Retorn:  Although  they 
had  Power  in  Court  to  commit  for  a  Contempt, 
yet  it  mull:  appear,  that  it  was  done  in  Court,  or 
it  cannot  be  a  good  Retorn.  If  I  had  thought,  or 
forefeen,  that  fuch  a  Retorn  would  have  been 
made,  I  could  eafily  have  made  out  our  Objection; 
but  we  could  not  foretel  what  they  would  return, 
and  therefore  we  can  only  make  this  Objeftion 
now  upon  the  hearing  of  it  read.  In  all  the  De- 
bates that  have  been  heretofore  in  the  great  Cafe 
of  the  Habeas  Corpus  concerning  my  Lord  Hollis., 
and  thofe  other  Gentlemen  who  were  in  Prifon 
upon  Commitments  by  the  Privy-Council,  the 
Retorns  are,  that  they  were  committed  by  Order 
of  the  Privy-Council,  as  near  as  I  can  remember. 
I  will  not  take  it  v-pon  mc  to  be  pofitive  in  it,  but 
I  believe,  if  your  Lordlliip  thought  fit  to  give  us 
a  fhort  Time  to  look  i:uo  it,  we  ifiould  be  plainly 
able  to  fhew  you,  that  all  the  Retorns  of  Com- 
mitments of  this  Nature,  are  faid  to  be  by  Order 
of  the  Council-Board,  and  never  any  of  them  na- 
ming the  Lords ;  for  that  may  be  true,  and  yet 
not  a  legal  Commitment. 

L.  C.  y.  I  have  feen  feveral  Precedents  of  Com- 
mitments in  this  Form,  and  if  you  make  no  Ex- 
ception to  the  Warrant,  you  can  make  no  Ex- 
ception to  the  Retorn,  becaufe  that  only  fets  forth 
the  Warrant. 
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Mr.  Pollexfen.  The  Commitment  you  are  to 
judge  of,  is  upon  the  Rc-torn,  with  .Submifllon, 
and  fuppofing  the  Warrant  to  be  right  and  good, 
yet  the  Retorn  is  not  legal. 

Mr.  Att.  Gen.  We  fiy,  in  common  Under- 
ftanding,  it  cannot  be  buc  a  Commitment  in 
Council. 

Mr.  S.  Penibertcn.  But  common  Underftanding 
and  legal  Underftanding  are  two  Things,  and  wc 
pray  the  Judgment  of  the  Court. 

Mr.  Soil.  Gen.  And  fo  do  wc,  my  Lord,  and 
pray  your  Rule  in  it. 

Air.  yuft.  Allyhone.  You  may  by  the  fame  Rea- 
fon  fiy,  That  upon  all  Commitments  by  Warrant 
from  jufliccs  of  the  Peace,  that  the  Commitment 
was  out  of  the  County,  if  the  Party  does  not  al- 
ledge  in  the  Warrant,  or  Retorn,  that  the  Corrf- 
mitment  was  in  the  County.  'Tis  an  Objeftion 
that  would  put  us  upon  prcluming  what  we  have 
no  Reafon  to  preiLme. 

L.  C.  y.  If  you  would  have  our  Opinions,  let 
my  Brothers  declare  theirs,  1  will  foon  tell  you 
my  Mind. 

Mr.  yufl.  Holloivay.  Pray  let  the  Retorn  be  read 
again   [which  ivas  done~\. 

Mr.  Att.  Gen.  So  that  the  Retorn  fays,  they 
were  committed  by  Virtue  of  a  Warrant  of  fuch 
and  fuch  by  Name,  Lords  of  the  Council,  and 
whether  this  be  a  Warrant  of  the  Council  is  the 
Queftion,  and  we  think  it  is  plain  enough,  that 
'tis  a  good  Retorn. 

Mr.yufl.Po'ujell.  I  have  given  you  my  Thoughts 
already :  I  think  we  ought  to  confult  Precedents 
in  a  Cafe  of  this  Weight  and  Nature;  and  truly 
I  will  not  take  upon  me  to  fay,  whether  it  be  a 
good  Retorn  or  not  a  good  Retorn,  without  look- 
ing into  Precedents. 

Mr.  yufl.  AUybone.  For  my  own  Parr,  it  does 
not  ilick  at  all  with  me,  for  the  Reafons  I  gava 
before.  When  any  Man  that  has  an  Authority  to 
commit,  does  commit  a  Perfon  to  an  inferior  Of- 
ficer, and  that  Officer  has  Oin  Habeas  Corpus  brought 
to  him,  it  is  enough  for  him  to  return  his  War- 
rant, by  which  the  Party  was  committed,  and 
whatfoever  he  fays  by  the  Bye,  cannot  have  any 
Influence,  one  way  or  other,  to  alter  the  Nature 
of  the  Thing.  Now  unlefs  you  would  make  every 
Man  that  is  a  Jullice  of  the  Peace  write  his  Name, 
and  llile  himfclf  Juilice  of  the  Peace,  this  mull 
be  a  good  Commitment.  Every  Commitment: 
fhall  be  prefumed  to  be  purfuant  to  the  Power  of 
the  Perfon  committing ;  and  I  am  fure,  take  thefe 
Lords  feparately,  and  they  had  no  Power  to  com- 
mit, and  confequently  fuch  a  Warrant  would  be 
no  Authority  to  the  Lieutenant  of  the  'I'o"sjer  to 
receive  them :  But  when  they  fend  inch  a  War- 
rant as  this,  we  fhall  prefume  it  to  be  according  to 
the  Power  they  have,  and  not  according  to  the 
Power  they  have  not.  This  Warrant  is  returned  bv 
the  Officer,  and  I  cannot  but  prefume  that  it  is  all 
very  well. 

Mr.  yufl.  Hollo^jjay.  My  Lords,  I  am  very  de- 
firous  and  willing  your  Lordlhips  fhould  have  all 
the  Right  and  Jultice  done  you  that  can  be,  and 
by  the  Grace  of  God,  I  will  endeavour  it  all  I 
can.  1  fee  in  this  Cale  it  is  agreed  on  both  Sides, 
that  the  Council  have  a  Power  to  commit,  and 
the  Commitment  is  here  certified  in  the  Words  of 
the  Warrant,  and  the  Lieutenant  has  made  his 
Retorn,  that  they  were  committed  by  Virtue  of 
this  Warrant.  If  the  Lieutenant  of  the  I'oiver 
had  returned  any  other  Commitment,  you  would 
R  r  i  have 
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have  blamed  him  for  a  falfe  Retoin  j   but  now 

you  find  Fault  with  his  Retoni,  becaufe  he  does 
not  Hiy,  the  Warrant  was  made  by  the  Lords  of 
the  Council,  and  in  Council :  That  is  a  thing  lb 
notorioufly  known  to  all  the  Kingdom,  that  my 
Lords  were  lent  to  the  Tower  by  the  Council,  that 
no  body  doubts  itj  and  being  thus  fent  by  this 
Warrant,  I  do  not  fee  but  that  this  is  a  very  good 
Retorn,  and  my  Judgment  is,  that  the  Informati- 
on ought  to  be  read. 

L.  C.J.  I  told  you  in  the  Beginning,  after  you 
had  made  your  Objeftions,  that  I  thought  it  was 
as  all  other  Rctorns  are-,  and  I  am  of  the  fame 
Opinion  Hill,  I  find  no  Fault  with  the  Warrant, 
nor  with  the  Retorn. 

Mr.  S.  Pemberton.  There  is  no  Objeftion  to  the 
Warrant  at  prefent  upon  this  Queftion. 

L.C.  J.  Neither  do  I  take  upon  me  to  fay  any 
thing,  nor  is  there  any  thing  now  to  be  fpoken  of 
touching  the  Fact  for  which  thcfe  Noble  Lords 
were  committed. 

Mr.  Att.  Gen.  We  pray,  my  Lord,  the  Infor- 
mation may  be  read. 

Mr.  Jujl.HoUoway.  There  is  no  Queftion  about 
the  Fa£t}  but  whether  this  be  a  good  Retorn 
which  is  here  made,  that  they  were  committed  by 
fuch  and  fuch  Lords  of  the  Council. 

L.  C.  J.  I  would  do  as  much  to  give  my  Lords 
the  Bi(hops  Eafe,  and  fet  them  at  Liberty,  as  I 
could  pofllbly  by  Lawj  but  we  muft  not  break  the 
Rules  of  Law  for  any  one. 

Mr.  Soil.  Gen.  Pray  read  the  Information. 
Mr.  Finch.  No,  my  Lord,  we  oppofe  the  read- 
ing of  it. 

Mr. Soil. Gen.  Why!  Will  not  you  be  fatisfied 
with  the  Opinion  of  the  Court  ? 

Mr.  Finch.  We  have  another  Thing  to  offer, 
which  we  muft  have  the  Opinion  of  the  Court  in, 
before  this  Information  can  be  read. 

Mr.  Att.  Gen.  Pray  let  us  hear  what  it  is  ? 
Air.  Finch.  My  Lord,  we  did  humbly  offer  one 
Objection  more  to  your  Lordlliip  againft  the  read- 
ing of  the  Information  :  The  former  Objedion 
was  concerning  the  Perfons  committing,  in  that 
it  does  not  fufficiently  appear  upon  the  Retorn, 
that  they  were  committed  by  the  Lords  in  Coun- 
cil; the  Court  have  given  their  Opinion  in  that  : 
But  the  other  Objeftion  ftill  remains,  whether 
they  ought  to  have  been  committed  at  all  j  and 
therefore  when  they  now  appear  upon  this  Ha- 
beas Corpus^  we  fay  they  were  not  legally  com- 
mitted to  Prifon,  becaufe  a  Peer  ought  not  to  be 
committed  to  Prifon  in  the  firft  Inftance  for  Mif- 
demeanor. 

Mr.  Soil.  Gen.  If  you  pleafe  you  may  fpeak  to 
that  by  and  by ;  but  that  is  not  proper  now  for 
you  to  offer,  or  for  the  Court  to  determine,  whe- 
ther a  Peer  may  be  committed  upon  an  Accufation 
for  a  Mifdemeanor. 

Mr.  Finch.  With  Submmiffion,  that  is  fuch  a 
Difficulty  that  lies  in  the  way  againft  the  reading 
of  the  Information,  that  you  muft  get  over  it, 
before  you  can  come  at  the  reading  of  it. 

Air.  Att.  Gen.  You  will  have  your  Time  for  all 
this  Matter  by  and  by  ;  but  certainly  you  cannot 
be  admitted  to  it  yet. 

L.  C.  J.  Truly  I  think  you  are  too  early  with 
that  Exception. 

Mr.  Finch.  With  Submiffion,  we  think  this  is 
the  proper  Time,  and  I  will  tell  yourLordlhip  the 
Rcafon  why. 

L.C.J.  Mr.  Finch^  certainly  every  thing  in  the 


World  that  can  be  faid,  you  will  fay  for  your  Cli- 
ent, and  you  iTiall  be  heard  j  for  we  are  very  wil- 
ling to  deliver  thefe  noble  Lords,  if  we  can  by 
Law,  and  if  the  Exceptions  you  make  be  legal. 

Mr.  Finch.  My  Lord,  we  do  not  doubt  your 
Juftice;  and  therefore  we  defirc  to  offer  what  we 
have  tofxy  in  this  Point :  The  only  Queftion  (now 
it  feems)  is  about  our  Time  of  makmg  our  Ex- 
ception. Mr.  Attorney  ( we  apprehend )  did  fay 
one  thing  which  was  certainly  a  little  too  large  > 
that  however  any  Man  comes  into  Court,  if  the 
Court  find  him  here,  they  may  charge  him  with  an 
Information. 

Mr.  Att.  Gen.  Who  fays  fo  .'  I  faid  no  fuch 
thing. 

Mr.  Finch.  Then  I  acquit  Mr.  Attorney  of  it, 
he  did  not  fay  fo  :  Then  both  he  and  I  agree  the 
Law  to  be.  That  a  Man  that  does  come  into 
Court,  if  he  does  not  come  in  by  legal  Procefs, 
he  is  not  to  becharg'd  with  an  Information :  Then 
fince  we  do  agree  in  that  Propofition,  certainly  we 
muft  be  heard  to  this  Point,  whether  we  are  here 
upon  legal  Procefs,  before  you  can  charge  us  with 
this  Information.^ 

Mr.  Att.  Gen.  You  think  you  have  faid  a  fine 
thing  now,  and  take  upon  you  an  Authority  to 
make  me  agree  to  what  you  pleaft. 

Mr.  Finch.  Certainly  the  Confequcnce  is  plain 
upon  your  own  Premifes. 

Mr.  Att.  Gen.  Do  you  undertake  to  fpeak  for 
me  ? 

Mr.  Finch.  I  am  in  the  Judgment  of  the  Court, 
and  to  them  I  leave  it. 

Mr.  Att.  Gen.  I  know  you  thought  you  had 
got  an  extraordinary  Advantage,  by  making  me 
iiiy  what  you  pleale;  but  there  has  been  very 
little  faid,  but  what  has  been  grounded  upon 
Miftakes  all  along.  This  is  that  I  do  fay.  If  a 
Man  comes  in  voluntarily  upon  any  Recogni- 
zance, though  he  be  not  in  Cuftody  ;  or  if  he 
comes  in  upon  any  Procefs,  if  the  Court  find 
him  here,  though  that  Procel's  be  not  for  the 
thing  charged  in  the  Information,  yet  the  Court 
is  fo  much  in  PofTeflion  of  the  Perfon,  that  he 
lliall  plead  to  any  Information ;  and  that  I  do  fay, 
and  will  ftand  by. 

Mr.  Soil.  Gen.  My  Lord,  we  are  here  in  a  veiy 
great  Auditory,  and  this  Court  is  always  a  very 
great  Court,  (but  here  is  a  greater  and  nobler 
Aflembly  than  ufually  we  have  here)  and  thefe 
Gentlemen,  to  ftiew  their  Eloquence  and  Oratory, 
would,  by  converting  Propofitions  otherwife  thaa 
they  are  delivered,  'put  another  Meaning  upon 
them,  and  fo  draw  ftrange  Inferences  from  them. 
But  thele  Arts,  we  are  fure,  will  not  prevail  here> 
we  fay  plainly,  and  we  are  fure  the  Law  is  fo  (lee 
them  apprehend  what  they  will)  that  your  Lord- 
fhip  cannot  exhibit  an  Information  to  any  Man 
that  you  find  accidentally  here  in  Court.  Then, 
fays  Mr.  Finch.^  we  are  agreed :  But  withal  (fay  1) 
take  my  other  Propofition;  If  a  Perfon  be  brought 
into  Court  by  legal  Procefs,  or  upon  any  Con- 
tempt whatfoever,  by  an  Attachment  or  Warrant, 
or  upon  a  Habeas  Corpus  after  a  Commitment,  be- 
ing thus  found  in  Court,  your  Lordffiip  may  cer- 
tainly charge  him  with  an  Information.  When 
thefe  Gentlemen,  who  are  fo  eager  on  the  other 
fide,  did  prefide  here,  and  flood  in  the  Places 
where  Mr.  Attorney  and  I  now  are  j  I  can  name 
them  abundance  of  Cales  of  the  like  nature  with 
this,  when  Men  have  been  compelled  to  appear  to 
Informations,  and  plead  prclcntly  :  They  are  the 
I  Perfons 
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Perfons  that  made  the  Precedents  j  they  made  the 
Law  for  ought  I  know  :  I  am  furc  1  find  the  Court 
in  Pofleffion  of  this  as  Law,  and  we  pray  theufual 
Courfe  may  be  followed. 

Mr.  Finch.  Pray,  my  Lord,  fpare  us  a  Word  in 
this  Matter :  I  do  agree  with  Mr.  Attorney  in  this 
Matter,  but  I  do  not  agree  with  Mr.Sollicitor. 

Mr.  Soil.  Gen.  You  do  not  agree  with  your  felf. 

Mr.  Finch.  I  hope  I  do,  and  always  {hall  agree 
with  my  felf  j  but  I  do  not  agree  with  you,  Mr. 
Sollicitor. 

Mr.  Soil,  Gen.  You  do  not  in  1688,  agree  with 
what  you  were  in  1680. 

Mr.  Finch.  Says  Mr.  Attorney,  a  Man  that 
comes  voluntarily  in,  cannot  be  charged  with  an 
Information}  with  him  I  agree.  Says  Mr.Sol- 
licitor, a  Man  that  comes  m,  and  is  found  in 
Court  by  any  Procels,  may  be  charg'd  with  an 
Information :  I  fay  no,  if  the  ProceS  be  wholly 
illegal }  for  he  cannot  be  faid  to  be  legally  in 
Court.  Suppofe  a  Peer  of  the  Realm  be  taken 
upon  a  Capias.,  and  is  committed  to  the  MarJJml- 
fea.,  and  is  brought  up  upon  a  Habeas  Corpus^  I 
would  fain  know,  whether  you  could  declare 
again  ft  him. 

Mr.  Att.  Gen.  No,  we  cannot. 

Mr.  Finch.  And  why  is  that,  but  becaufe  the 
Procefs  'is  illegal,  and  he  is  not  truly  in  Court  : 
Then  is  it  a  proper  Time  now  to  make  this  a 
Queftion,  Whether  my  Lords  here  were  legally 
committed,  before  you  can  lay  any  Thing  to 
their  Charge  by  way  of  Information  ?  For  if 
the  Commitment  be  illegal,  it  is  a  void  Commit- 
ment; and  if  the  Cbmmitment  be  void,  the  Pro- 
cefs is  void,  and  then  my  Lords  are  not  legally  in 
Court. 

L.  C.  y.  That  fure  is  but  returning  again  to 
the  Hime  Queftion  that  has  been  determined  al- 
ready. 

Air.  Soil.  Gen.  If  your  Lordfliip  will  permit  them 
to  go  over  and  over  the  fame  things,  wefhall  never 
have  an  End. 

Mr.  Finch.  My  Lord,  we  pray  thele  Gentle- 
men of  the  King's  Council  my  be  a  little  cool 
Vith  us,  and  then  they  will  find,  we  do  no  talk 
the  fame  things  over  and  over  again,  nor  meddle 
with  that  which  the  Court  have  given  their  Judg- 
ment in. 

L.C.J.  Well,- go  on,  Sir. 

M.  Finch.  My  Lord,  we  fay  it  is  the  Privilege  of 
the  Peers  of  England,  that  none  of  them  fhall  be 
committed  to  Prifon  for  a  Mifdcmeanor,  efpecially 
in  the  firft  Inftance,  and  before  Judgment.  This 
(we  fay)  is  the  "Right  of  my  Lords  the  Bifhops, 
and  that  which  they  claim  as  Lords  of  Parliament, 
Now  it  appears  upon  this  Retorn  and  the  War- 
rant, that  the  Council-Table  hath  committed  them 
(for  your  Lordfliip  and  the  Court  hath  rul'd  it, 
that  this  Commitment  muft  be  taken  to  be  by 
Order  of  the  Privy-Council,  and  we  meddle  not 
with  that  further)  but  we  fay  that  the  Council- 
Table  may  commit  a  Man  unjuftly,  that  is  cer- 
tain. There  has  been  Relief  often  given  in  this 
Court  againft  Commitments  by  the  Council- 
Table:  And  that  they  were  unjuftly  committed, 
depends  upon  that  Point  of  their  Privilege  as 
Peers. 

Air.  S.  PembertO}i.  My  Lord,  we  Hty,  that  the 
Lords  of  the  Council  have  illegally  committed 
thefe  Noble  Perfons,  who  are  Peers  of  the  Realm, 
and  ought  to  have  the  Privilege  of  their  Peerage, 
which  is  not  to  be  committed  for  a  Mifdemeanor  j 
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that  the  Council  ought  not  to  have  done  :  For 
the  Peers  of  England  ought  no  more  to  be  com- 
mitted for  a  Mifdemeanor,  and  to  be  imprifoned, 
efpecially  upon  the  firft  Procefs,  than  they  may 
be  in  a  Cafe  of  Debt.  It  is  true,  in  the  Cafe  of 
Trcafon,  Felony,  or  the  Breach  of  the  Peace, 
the  Peers  have  not  fuch  a  Privilege  ;  they  may 
be  committed  :  But  for  a  Mifdemeanor  (as  this 
docs  appear  to  be  in  the  Warrant  of  Commitment) 
they  ought  not  to  be  committed  :  But  they  were 
committed  by  the  Lords  of  the  Council  ;  and 
we  now  complain  of  this  to  your  Lordfliip  as 
illegal,  and  therefore  pray  my  Lords  may  be 
difcharged. 

Sir  Rob.  Sawyer.  Will  yoilr  Lordfhip  be  pica- 
fed  to  favour  me  a  Word  on  the  fame  fide,  for  my 
Lords  the  Bifhops.  It  muft  be  agreed  to  me,  that 
if  a  Peer  be  brought  into  Court,  as  taken  by  a 
Capias,  he  cannot  be  charged  with  a  Declaration  j 
and  the  Reafon  is,  becaufe  the  Procefs  is  illegal : 
Then,  my  Lord,  with  SubmifHon,  when  a  Peer 
comes  upon  a  Foreign  Commitment,  and  iS 
brought  in  Cuftody  upon  a  Habeas  Corpus,  this  is 
either  in  the  Nature  of  a  Procefs,  or  a  final  Com- 
mitment, as  a  Judgment}  they  will  not  fay,  that 
this  is  a  good  Commitment,  fo  as  to  amount  to  a 
Judgment }  for  the  Council-Board  could  not  give 
a  Judgment  in  the  Cafe  }  befidcs,  the  Commit- 
ment IS  illegal,  becaufe  it  is  not  a  Commitment 
till  they  find  Security  to  anfwer  an  Inform.ation 
here,  but  'tis  a  Warrant  to  keep  them  for  a  Mif- 
demeanor: Bcfides,  there  is  another  thing  wc 
have  to  fay  to  this  Warrant  (for  I  am  making 
Objeftions  againfl  the  Validity  of  this  Commit- 
ment) it  does  not  appear  that  there  was  any  Oath 
made,  and  therefore  the  Court  mufl  adjudge  that 
there  was  no  Oath  made,  and  then  no  Man  ought 
without  Oath  to  be  committed,  much  lefs  a  Peer. 
But  that  which  we  chiefiy  rely  upon  is,  That  my 
Lords  ought  not  to  have  been  committed  for 
this,  which  is  but  a  Mifdemeanor  at  moft:  And 
if  they  ufe  it,  as  Procefs,  to  bring  my  Lords  the 
Bifhops  to  anfwer  an  Information,  ^ve  f^xy,  by 
Law  no  fuch  Procefs  can  be  taken  out  againfl  the 
Perfons  of  Peers  for  bare  Mifdemeanors.  I  do 
agree,  that  for  Felony,  Treafon,  or  Surety  of 
the  Peace,  the  Perfons  of  Peers  may  be  commit- 
ted }  and  that  which  is  called  Surety  of  the  Peace 
in  our  Books,  Mr.  Sollicitor  knows  very  well, 
in  fome  of  the  Rolls  I  of  Parliament,  is  called 
Breach  of  the  Peace,  but  it  is  all  one  }  and  the 
Meaning,  in  fhort,  is,  that  it  is  ilich  a  Breach 
of  the  Peace,  as  for  which  a  Man  by  Law  may 
be  obliged  to  find  Sureties  for  the  Peace.  If  ic 
fhould  mean  a  Breach  of  the  Peace  by  Implicati- 
on, as  all  TrefpafTes  and  Mifdemeanors  are  iaid  to 
be  contra  Pacem  in  the  Indictment,  or  Informati- 
on, than  it  were  a  fimple  thing  to  enumerate  the 
Cafes  wherein  Privileges  did  not  lie  }  for  there 
could  be  no  Information  whatfbever,  but  muft  be 
contra  Pacem,  and  fo  there  could  be  no  fuch  thing 
as  Privilege  at  all.  And  bcfides,  we  fay,  the  very 
Courfe  of  this  Court  is  contrary  to  what  they 
would  have}  for  in  the  Cafe  of  a  Peer,  for  a  Mif- 
demeanor, you  go  firft  by  Summons,  and  then 
you  do  not  take  out  a  Capias  as  againfl  a  common 
Perfon,  but  the  next  Procefs  is  a  Dijlringas,  and 
fo  ad  infinitum.  And  I  do  appeal  to  them  on  the 
other  fide,  and  challenge  them  to  fhew  any  one 
Precedent,  vi'hen  a  Peer  was  brought  thus  into 
Court,  to  be  charged  with  an  Information,  with- 
out it  were  in  the  Caie  of  an  apparent  Breach  of 
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the  Peace-,    for  he  muft  be  charged  in  Cuflody, 
and  there  mufl  be  a  Committitur  to  the  Marfhal, 
to  entitle  the  Court  to  proceed.      Your  Lordlhip 
will  find  but  very  few  Precedents  of  Cafes  of  this 
Nature  about  common  Perfons  >    for  till  within 
thefe  fourteen  or  fifteen  Years  there  was  no  fuch 
thing  ever  done  agninrt  a  common  Perfon :     But 
this  was  the  Rule:   Full  there  went  out  a  Subpoena^ 
and  then  an  Attachment,  and  when  the  Party  was 
taken  upon  the  Attachment,  he  is  taken  to  come 
in  upon  Procefs,  and  then  the  Court  would  charge 
him  prefentlyj  but  if  he  did  appear  upon  the  Sum- 
mons,  they  would  not  charge  him,  but  he  had 
Time  to  take  a  Copy  of  the  Information,   and   an 
Imparlance  of  courfe,  till  the  next  Term,  before 
he  could  be  compelled  to  plead.     But  in  the  Cafe 
of  "a  Peer,  there  never  was  any  fuch  Precedent  as 
the  Attaching  his  Perfon,  but  only  a  Summons  and 
Diftrefs :     And  I  would  be  ghd  the  King's  Coun- 
cil would  fhew,  that  ever  there  was  any  fuch  Pro- 
cefs taken  out  againii  the  Perfon  of  a  Peer,  for  a 
meer  Mifdcmeanor.     My  Lord,   'tis  plain,   what 
Breach  of  the  Peace  means  in  every  Information  > 
and  I  only  fpe^k  this  to  acquaint  the  Court  hov/ 
the  conftant   Proceedings  in  all  thefe  Cafes  have 
been.     Thefe  Informations  were  antiently  more 
frequent  in  the  Star-Chambcr  ;   and  what  was  the 
Procefs  there  ?     Not  the  common  Procefs  of  a 
Subpmia^  that  was  not  the  Courfe  there  j  but  the 
Procefs  was  a  Letter  from  the  Chancellor  j  that  if 
the  Party  upon  that  Letter  did  not  appear,  in  a 
common  Cafe,   there  went  out  an   Attachment} 
but  in  a  Peer's  Cafe  never  :   And  fo  it  appears  by 
Cromptori'i  JurifdiSlion  of  Courts^  Tit.  Star-Chamber 
55.     This  appears  likewife  by  the  Proceedings  in 
Chanceiy  againft  the  Peers,  till  the  Queen's  Time. 
Thev  did  not  io  much  as  take  out  an  Attachment 
after  Default  upon  -x  Subpoena^  but  they  would  then, 
in  the  Qiicen's  Time,  be  fo  bold  as  to  take  out  an 
Attachment  againft  a  Lord  for  not  appearing}  but 
that  Courfe  was  condemned  as  illegal  j   ib  we  find 
in  my  Lord  Dyer. 

Mr.  Jtt.  Gen.  That  was  at  a  common  Perfon's 
Suit. 

Sir  Robert  Sawyer.  But  the  Proceedings  in  the 
Star-Chambcr  were  at  the  King's  Suit,  and  I  am 
fure  Mr.  Sollicitor  knows  that  the  Peers  Privileges 
reach  to  Informations  }  bur,  as  I  was  faying,  it 
was  fo  adjudged  as  to  the  Chancery  in  my  Lord 
■Crowzy^/Z's  Cafe,  i^  Eliz.Dycr,  3 if. 

L.  C.  y.  You  take  a  great  Compafs,  Siv  Robert 
■Sawyer;  but  pray  remember  wliat  you  laid  down 
at  firfl,  for  the  Ground  of  your  Difcourfc,  That 
there  was  never  any  Commitment  of  a  Peer  for  a 
bare  Mifdemeanor :  You  mufl  keep  to  that }  that 
is  the  Point  you  are  to  look  after. 

Sir  Robert  Sawyer.  My  Lord,  I  will  fo}  I  do 
not  cite  thefe  Cafes  but  for  this  Purpofe,  to  fhew, 
that  in  all  Courts  the  Peers  have  particular  Privi- 
*  leges  }  and  I  am  lure  they  can  produce  you  no 
Precedents  for  any  fuch  Prpceedings  againfl  a  Peer. 
In  my  Experience  of  thefe  Matters,  I  never  knew 
any  fuch }  nay,  I  knew  it  always  to  be  otherwife, 
that  in  Informations  for  Mifdemeanors,  there  did 
never  iffue  out  a  Capias  againii  a  Peer  :  And 
Mr.  Attorney  knows  very  well,  it  was  fo  in  the 
late  Cafe  of  my  Lord  Lovelace;  for  that  Cafe  of 
my  Lord  Dei-onjliire.,  that  it  was  an  exprefs  Breach 
of  the  Peace,  though  it  was  debated  and  difputed 
then  }  fo  that  I  take  it,  thefe  Noble  Lords  can- 
not be  charged  with  this   Information,    bccaufe 


they  do  not  come  in  by  legal  Procefs }   and  unlefs 
they  can  fhew  me  any  Cafes^  \vherc  a  Peer  did 
ever  come  in  upon  fuch  a  Commitment,   and  an- 
fwered  to  an  Information  upon  that  Commitment, 
it  muil  certainly  be  allowed  not  to  be  the  legal 
Courfe}    though  if   fuch   a  Precedent  could  be 
fhewn,  that  pais'dy«^  i'/7ra//o,  without  Debate  or 
folemn  Determination,   that  would  not  do,    nor 
could  bind  the  refl  of  the  Peers.     If  one  Man 
would  lofe  a  particular  Benefit  he  ha.'^,  all  the  whole 
Body  mufl  not  lofe  it}  and  the  Benefit  is  not  fmall, 
of  Time  to  make  his  Defence}   of  Imparling,  of 
taking  a  Copy  of  the  Indictment,  and  preparing 
himfeif  to  plead  as  his  Cafe  will  bear ;    and  indeed 
a  common  Perfon  hasufed  to  have  thele  Privileges, 
though  in  fome  Cafes  of  late,  they  have  taken  the 
other  Courfe }    and  if  a  Capias  went  out  ( which 
we  fay  cannot  go  againfl  a  Lord)  and  the  Party 
v/ere  brought  in,  he  was  to  aniwer  immediately. 
Now,  my  Lord,  I  take  it,  that  the  Privileges  of 
Peers  is  in  all  Times  the  fame  with  the  Parliamen- 
tary Privilege  in  Parliament  Time,  which  reacheth 
to  Informations,    as  well  as  other  Aftions.     My 
Lord  Coke  is  exprefs  in  this  Point,  in  the  4  Infiit. 
If.     If  that   Objection  fhould   hold  good,   that 
every  Information  being  contra  PaceJ7?y  thatfliould 
be  a  Breach  of  the  Peace,  then  (as  I  laid  before) 
Privilege  will  hold  in  no  Information,  which  is 
contrary  to  that  and  all  our  other  Books :  'Tis  only 
fuch  a  Breach  of  the  Peace,  as  for  which  Security 
of  the  Peace  may  be  required.     But  further,  that 
this  is  a  Privilege  enjoyed  by  the  Peers,  Spiritual  as 
well  as  Temporal,  I  fuppol'e  will  not  be  denied } 
for  I  think  they  will  not  queflion,  but  that  the 
Bifhopsand  Abbots  that  were  Lords  of  Parliament 
were  Peers}  and  we  find  in  our  Books,  when  the 
Court  has  been  moved  for  a  Capias  againft  an 
Abbot,  if  he  were  a  Mitred  Abbot,  and  iatin  the 
Lords  Houfe,    it  was  always  faid,  that  no  fuch 
Procefs  ought  to  go }  and  io  it  is  in  the  Cafe  of 
Bifliops  :     But  indeed  for  other  Noblemen,  the 
Difference  is  this :  Where  it  docs  not  appear  upon 
Record,  that  they  are  Lords  in  Parliament,  there 
the  Courts  have  put  them  to  bring  their  Writs  of 
Privilege  }    but  where  it  does  appear  upon  Re- 
cord, that  they  are  Peers,  the  Court  is  to  allow 
and    take  Notice  of  their  Privilege  }   and  there 
needs  no  fuch  Writ.      Now  that  the  Parliament 
Privilege,  and  the  Privilege  of  Peers  (as  to  their 
Perfons)  is  the  fame,  appears  by  the  Form  of  the 
Writ  in  the  Regifier,  Fol.  287.    Fitz.  Herb.  Nat. 
Brev.  Z47.     The  Words  of  the  Writ  are  thefe, 
That  if  fuch  a  one  be  fued   at   the  Suit  of  a- 
nother,    the  Writ  commands,  that  a  Peer  out 
of  Parliament-Time  fhould  have  the  fame  Pri- 
vilege with  thofe  fummoncd  by  the    King    to 
the  Parliament }  and  I  know  not  any  Difference 
that  can  be  put    between  them  }  and  it  cannot 
be  denied,  that  all  Informations  whatfoever,  un- 
lefs fuch  as  are  for  Breaches  of  the  Peace,    for 
which  Surety  of  the  Peace  may  be  required,  are 
under  the  Controul  of  the  Parliament  Privilege : 
So  that  upon  thefe  Grounds,    I  do  prefs  that  my 
Lords  the  Bifhops  may  be  difcharged.     If  there 
be  any  Information  againft  us,   we  are  ready  to 
enter   our  Appearance,    to  anfwer  it  according 
to  the  Courfe  of  the  Court  :    But  if  the  Infor- 
mation be  for  no  other  thing  than  what  is  con- 
tained in  the  Warrant   of  Commitment,    then 
their  Perfons  ought  to  be  privileged  from  Com- 
mitment. 

Mr. 
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Mr.  Pollexfen.  If  your  Lordfhip  pleafe  to  take 
it  altogether,  you  will  find  it  a  Cafe  very  well 
worth  your  Confiderarion,  it  being  the  Cafe  of  all 
ihe  Peerage  of  England. 

Mr.  Att.  Gen.  My  Lord,  thefe  Gentlemen  have 
taken  a  great  deal  of  Liberty,  and  fpcnt  much  of 
your  Time  in  making  long  Arguments,  and  after 
all,  truly,  I  do  not  know  where  to  have  them,  nor 
can  underftand  what  they  would  be  at.  It  feems 
they  agree,  that  for  Treafon,  Felony,  and  Breach 
of  the  Peace,  a  Peer  may  be  committed. 

L.  C.  J.  That  is,  fay  they,  fuch  a  Breach  of 
the  Peace,  as  for  which  Surety  of  the  Peace  may 
be  required. 

Mr.  Att.  Gen.  Then  all  the  Learning  they  have 
been  pleafed  to  favour  us  with,  is  at  an  Endj  for 
if  here  be  any  thing  charged  upon  the  BifhopSjfor 
which  Sureties  of  the  Peace  may  be  required,  then 
this  is  a  good  Commitment. 

L.  C.  J.  That  they  mult  agree  upon  their  own 
Arguments. 

Mr.  Att.  Gen.  Can  then  any  Man  in  the  World 
fay,  that  a  Libel  does  not  require  Sureties  of  the 
Peace?  For  we  muft  now  take  it  as  it  is  here  upon 
this  Retorn.  How  my  Lords  the  Bilhops  will 
clear  themfelves  of  it,  is  a  Queftion  for  another 
Time  j  but  the  Warrant  fays,  they  were  commit- 
ted for  Contriving,  Framing,  and  Publifhing  a  Se- 
ditious Libel  againit  his  Majefty,  and  his  Govern- 
ment :  Is  there  a  greater  Mifdemeanor  ?  Or  is  there 
any  thing  on  this  Side  a  capital  Crime  that  is  a 
greater  Offence  ?  Is  there  any  thing  that  does  fo 
tread  upon  the  Heels  of  a  capital  Offence,  and 
comes  fo  near  the  greateft  of  Crimes  that  can  be 
committed  againft  the  Government  ?  Not  to  en- 
large at  this  Time  upon  what  the  Confequences  of 
fuch  Things  may  be ;  is  there  a  greater  Breach  of 
the  Peace  than  fuch  Seditious  Practices?  No  doubt, 
any  Man  may  be  committed  for  it,  and  may  be 
bound  to  find  Sureties  for  his  good  Behaviour. 

Sir  Rob.  Sawyer.  I  fay  Sureties  of  the  Peace,  not 
of  the  good  Behaviour. 

Mr.  Soil.  Gen.  Pray  my  Lord,  would  you  con- 
fider  where  we  are;  we  are  going  towards  France.^! 
think, or  forae  farther  Country  :  They  have  fet  us 
out  to  Sea,  and  I  do  not  fee  after  this  rate,  when  we 
fhall  come  to  Land.  Certainly,  thefe  Gentlemen 
are  mightily  out  of  the  Way,  and  would  fain  have 
us  fo  too  !  We  are  here  upon  a  fingle  Queftion,  as 
this  Cafe  ftands  before  your  Lordfhip,  upon  the 
Retorn.  Here  is  a  Libel,  a  Seditious  Libel,  faid 
to  be  contrived,  made  and  publifhed  againfl  the 
King  and  his  Government,  by  thefe  Noble  Lords 
the  Prifoners.  This  is  the  Accufation ;  fuppofe  this 
be  true,  that  is  to  be  proved  hereafter  j  I  hope 
they  are  innocent,  and  will  prove  themfelves  fo  :  But 
fuppofe  it  to  be  true,  that  they  have  made  a  Sedi- 
tious Libel  againft  the  King  and  his  Government, 
will  any  Man  fay,  that  this  is  not  done  Ft  &* 
Armis  ?  This  is  a  Libel  with  a  Witnefsj  nay, two 
or  three  Degrees  more  will  carry  it  to  High 
Treafon,  and  all  the  Informations  that  were  ex- 
hibited by  Sir  Robert  Sawyer.,  when  he  was  At- 
torney General  (and  he  exhibited  a  great  many  for 
Libels)  conftantly  thefe  Words  were  in,  Ft  ^Ar- 
mis Cs?  contra  Pacem. 

Bijhop  of  Peterborough.  Was  it  fo  in  your  own 
Cafe,  Mr.  Sollicitor  ? 

Mr.  Soil.  Gen.  Yes,  it  was  fo  in  my  Cafe,  and 
you  were  one  of  them  that  profecuted  me,  for 
ought  I  know  ;  or  if  you  did  not  profecute  me, 
you  preached  againft  me  j  or  if  you  did  not,  fome 


31  I 

of  your  Tribe  did  :   But  fo,    my  Lord,  it  was 
in  many  other  Cafes,   within  Time  of  Memory- 
Sir  Robert  Sawyer  has  pafs'd  a  Complement  upon 
me,  of  my  great  Skill  in  Parliament  Matters ;  but 
truly  there  needs  no  great  Skill  in  Matters  where 
the  Law  is  fo  plain.    A  Peer  they  agree  may  be  in 
Prifon   for  Treafon,   Felony,   or   Breach  of   the 
Peace  j  but  that  Breach  of  the  Peace,  (ay  they,  is 
where  the  Law  requires  Sureties  of  the  Peace :  But 
is  there  any  Certainty  where  Sureties  of  the  Peace 
fhall  be  required,  and  where  not  ?  Then  I  would 
put  this  Ca(e;  Thefe  Lords  have  contrived  and  pub- 
lifhed a  Seditious  Libel  againft  the  King  and  His 
Government  ;   and   whether  this  be  not  fuch  a 
Breach  of  the  Peace,   as  will  require  Sureties  of 
the  Peace,   is  the  Queftion  before  you  :    And  it 
plainly  appears  to  be  fo,  in  Sir  Bcptifi  F'ks's  Cafe, 
in  Hobbart.     If  a  Man  write  a  piivaic  L.tter  pro- 
voking   another  to  fight,   although  there  be  no 
Fighting,  this  is  a  Breach  of  the  Pcicc.    Now  a 
Letter  can  do  no  Wrong  in  that  kind,   but  as  it 
incites  and  ilirs  up  to  Fighting,  which  may  occa- 
fion  Blood-fhedj  and  I  think  there  cannot  be  a 
greater  Breach  of  the  Peace,   than  for  a  Man  to 
come  to  the  King's  Face,  and  publifh  a  Libel  a- 
gainft  him,  and  yet,  according  to  their  Doftrine, 
this  Man  fhall  go  avs'ay,   and  you  fhall  not  take 
him   up,   but  take  a  Subpoena   againft   him,    and 
wait  for  the  Delay  of  all  the  ordinary  Procefs ; 
and  they  tell  you  another  Thing,  that  a  Capiat 
does  not  lie  upon  an  Information  againfl;  the  Per- 
fon  of  a  Peer,  and  that  there  is  no  Precedent  of 
any  fuch  Thing  ;  but   I  would  pray  them  to  re- 
member  the  Cafe   of  my  Lord   Lovelace^   about 
fome  three  Years  ago,  for  breaking  a  Foot-man's 
Head.     It  feems,  if  a  Man  libels  the  King  in  his 
own  Prefence,  that  is  not  fo  great  a  Matter  as  a 
little  Correftion  to  an  infolent  Foot-man  j    but 
there  he  was  bound  in  a  Recognizance  to  appear 
there  in  this  Court,  and  accordingly  he  did  appear, 
and  was  charged  with  an  Information  •■,  and  as  to 
that  Precedent,   I  do  believe  Sir   Robert  Sawyer 
and  Mr.  Finch  won't  contradict  me.    This  was  in 
the  firft  Year  of  this  King.     There  was  likewife 
my  Lord  of  Pembroke'%  Cafe,  who  went  to  a  dif- 
orderly  Houfe,   and  there  frighted  fome  People: 
We  moved  the  Court,  and  had  an  Attachment  a- 
gainft  him  for  a  Mifdemeanor,   and  he  was  glad 
to  compound  the  Thing,  or  it  had  not  ended  fb 
foon  as  it  did  ;  and  yet  if  a  Lord  comes  to  the 
King's  Perfon,  and  affronts  Him  to  his  very  Face, 
will  not  an  Attachment  lie  againft  him  for  it  ? 
Certainly  it  will.     My  Lord,   we  have  gone  out 
of  the  Way  too  much  already,  and  thefe  Gentle- 
men will  lead  us  farther  ;  but  we  hope  yourLord- 
fhips  will  reduce  us  to  the  Methods  of  the  Law. 
Here  is  an  Information  which  we  defire  may  be 
read ;  if  they  have  any  thing  to  plead  to  it,^  then- 
Time  for  that  will  come  after  it  is  read  :  If  they 
think  they  have  been  illegally  imprifoned,  it  ap- 
pears plainly  upon  this  Retorn,  who  they  were 
that  did  commit  them.    Here  are  a  great  many 
Noble  Lords  to  anfwer  an  Adion  of  talle  Impri- 
fonment,  if  thefe  Lords  think  fit,  and  may  have 
thefe  learned  Gentlemen,  that  are  very  well  able 
to  advile  them  what  they  fhould  do  in  it. 

Sir  Rob.  .y^wycr.  Wepray  your  Lordlhip's  Judg- 
ment, whetherthe  Cafes  put  by  Mr.  Sollicitor  are 
like  our  Cafe? 

Mr.  Soil.  Gen.  They  are  as  like,  as  Sir  Roberf 
Sawyer  is  to  Mr.  Attorney  that  was. 

Sir 
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Sir  Rob.  Sawyer.  Thofe  Cafes  are  of  apparent 
Breaches  of  the  Peace;  fo  likewife  was  my  Lord 
of  Dcvoiipirc's  Cafe  j  but  certainly  that  was  not 
at  all  like  this. 

Mr.  Finch.  With  your  LordlTiip's  Favour,  I 
would  add  but  one  Word,  and  I  would  repeat 
nothing  of  what  has  been  faid :  All  that  I  fhall  fay 
IS  this  j  There  is  a  great  deal  of  Difference  be- 
tween an  a£lual  Breach  of  the  Peace,  and  that 
which  in  the  bare  Form  of  an  Information  is  a 
Breach  of  the  Peace,  by  Conltrudion  of  Law, 
it  being  contra  Paccm.  Suppofe  it  be  laid  that  a 
Man  did  Fi  i3  Armh  fpeak  Words,  will  that 
make  the  Words  a  Breach  of  the  Peace  ? 

Mr.  Soil.  Gen.  It  mull  be  Fi  £>  Jrmis.,  and  cer- 
tainly is  a  Breach  of  the  Peace. 

Mr.  Finch.  If  a  Man  write  a  Petition,  are  the 
Pen  and  Ink  that  he  ufes  the  Arms  ? 

Mr.  Soil.  Cm.  My  Lord,  I  hope,  Mr.  Finch 
remembers  what  I  heard  him  fiiy  in  Algernoon  Sid- 
neys, Cafe,  fcribcrc  cfi  agere. 

'Mr.  Finch.  I  think  it  is  fo,  Mr.  Sollicitor,  but 
every  Aftion  is  not  a  Breach  of  the  Peace. 

L.C.J.  Well,  let  my  Brothers  deliver  their 
Opinions,  I  will  give  you  mine. 

Mr.  J  lift.  Allyhone.  The  fingle  Queif  ion  now  is. 
Whether  or  no  that  which  Mr.  SoUicitorwaspleaf- 
cd  to  name  as  the  Crime,  and  lay  it  to  the  Charge 
of  my  Lords  the  Bifhops,  that  is  a  Seditious  Li- 
bel, by  a  Breach  of  the  Peace .  I  do  confcfs  that 
there  is  little  of  Argument  to  be  drawn  from 
Forms  of  InditmcntSj  and  I  fliall  put  no  great 
Strefs  upon  the  Words,  Vi  {3  Armis,  where  the 
Fad  will  not  come  near  itj  but  if  a  Commit- 
ment may  enfuc  ( as  they  feem  to  agree  )  where- 
ever  Surety  of  the  Peace  may  be  required,  no- 
thing feems  more  important  to  me,  than  that 
Surety  of  the  Peace  lliould  be  required,  where 
there  is  any  thing  of  Sedition  in  the  Cafe  j  and 
wherever  there  is  a  Seditious  Aft,  I  cannot  tell 
how  to  make  any  other  Conlfruftion  of  it,  but 
that  it  is  an  aftual  Breach  of  the  Peace;  that  is  my 
Opinion. 

AFr.  Jujl.  Poivell.  I  am  of  the  fame  Opinion  in 
this  Point  too,  as  I  was  in  the  other  Point  before : 
It  was  a  Matter  of  great  Confequence,  I  thought, 
upon  the  former  Point,  but  now  it  appears  to 
me,  to  be  of  far  greater  Confequence  than  it  did 
at  firft  ;  for  here,  all  the  Great,  High,  and  No- 
ble Peers  of  England  are  concerned  in  it,  as  to 
their  Privilege.  Our  Predeceflbrs  in  this  Court 
heretofoie  would  not  determine  the  Privileges  ot 
the  Peers,  but  lelt  them  to  themfelves  to  make 
what  Judgment  they  pleafcd  of  them.  I  think 
truly  'tis  a  Thing  of  that  Weight,  that  it  may 
be  very  fit  for  the  Court  to  take  Time  to  con- 
lider  of  it,  and  I  declare  for  my  own  Part,  I 
will  not  take  upon  me  to  deliver  any  Opinion  in 
a  Matter  of  this  Confequence,  before  I  have 
conliilted  all  the  Books  that  can  give  mc  any 
Light  in  the  Cafe. 

"Mr.  J  aft.  Allyhone.  Brother  Po-zi\%  I  am  not 
determining,  limiting,  or  cramping  the  Privilege 
of  Peers,  but  I  am  only  confidcring  whether  or 
no  a  Seditious  Libel  be  a  Breach  of  the  Peace.  'Tis 
Mgrecd  to  be  on  all  Hands  a  Breach  of  the  Peace. 
Is  there  any  thing  that  will  require  Sureties  of 
the  Peace  to  be  given  upon  the  doing  of  it  ?  For 
there  Sir  Robert  Sawyer  has  laid  the  Foundation 
of  his  Diflinftion,  and  if  that  ihall  draw  any 
Perfon  under  a  Commitment,  then,  fay  I,  in  my 
Judgment,  wherever  there  is   a  Seditious  Libel, 


there  is  that  which  is  an  aftual  Breach  of  the  Peace  j 
for  I  am  fure  there  is  that  which  is  fufficient  to 
require  Sureties  of  the  Peace.  I  controvert  not 
the  Right  of  the  Peers  one  Way  or  other,  but  on- 
ly declare  my  Opinion,  That  this  is  a  Faft  that 
comes  within  the  Rule  laid  down  by  them,  that 
what  will  require  Sureties  of  the  Peace,  is  a  Breach 
of  the  Peace. 

Mr.  J  lift.  HoUoway.  God  forbid  that  in  a  Cafe 
of  this  Nature,  any  one  fhould  take  upon  him 
here  to  fay,  that  every  Mifdemeanor  were  a 
Breach  of  the  Peace,  I  fay  not  fo;  but  certainly 
there  are  fome  fuch  Mifdemcanors  as  are  Breach- 
es of  the  Peace  ;  and  if  here  be  fuch  a  Mifde- 
meanor before  us ,  then  it  is  acknowledged,  that 
even  in  Parliament-time,  a  privileged  Perion  might 
be  committed  for  it :  For  in  Treafon,  Felony,  and 
Breach  of  the  Peace,  Privilege  does  not  hold.  I 
will  not  take  upon  me,  as  my  Brother  faid,  to 
determine  concerning  the  Privilege  of  the  Peers, 
it  is  not  of  our  Cognizance,  nor  have  we  any  thing 
to  do,  either  to  enlage  or  confine  Privilege,  nor 
do  we  determine  whether  this  be  fuch  a  Libel  as 
is  charged  in  the  Information,  that  will  come  in 
Quellion  another  Time  ;  but  certainly  as  this  Cafe 
is,  the  Information  ought  to  be  read,  and  my 
Lords  ought  to  appear  and  plead  to  it. 

L.  C.  J.  Certainly  we  are  all  of  us  here  as 
tender  of  the  Privileges  of  the  Peers  as  any  in 
the  World  can  be,  and  as  tender  as  we  would  be, 
and  ought  to  be  in  trying  any  Man's  Right :  It 
becomes  us  to  do  it  with  great  Refpeft  and  Re- 
gard to  my  Lords  the  Bifhops  ;  and  therefore  I 
would  be  as  careful  ( if  that  were  the  Queftion  be- 
fore me)  to  confider  very  well  before  I  give  my 
Opinion,  as  ever  I  was  in  my  Life.  But  when  I 
fee  there  can  come  no  Mifchief  at  all  to  the  Privi- 
leges of  the  Peers,  by  what  is  agreed  on  all  Hands, 
I  think  I  may  very  juftly  give  my  Opinion;  For 
here  is  the  Queflion,  Whether  the  Faft  charged 
in  the  Warrant  be  fuch  a  Mifdemeanor  as  is  a 
Breach  of  the  Peace?  and  the  Words  of  the  War- 
rant (which  is  now  upon  the  Record)  being  fuch 
as  have  been  recited,  I  cannot  but  think  it  is  fuch 
a  Mifdemeanor  as  would  have  required  Sureties  of 
the  Peace;  and  if  Sureties  were  not  given,  a  Com- 
mitment might  follow;  and  therefore  I  think  the 
Information  mufl  be  read. 

Mr.  Att.  Gen.  We  pray  the  Clerk  may  read  it. 

Clerk  reads.  CpitlDlefE};,  If.  $^CmO|anll.  That 
Sir  T'homas  Poivis^  Knight,  Attorney  General  of 
our  Lord  the  King,  who  for  our  faid  Lord  the  King 
in  this  Behalf  Sues,  comes  in  his  own  Perfon  here 
into  the  Court  of  our  faid  Lord  the  King,  before 
the  King  himfelf  at  Weft-minftcr,  on  Friday  next, 
afcer  the  Morrow  of  the  Floly  'Trinity  in  this 
Term,  and  for  our  faid  Lord  the  King,  gives  the 
Court  here  to  underffand,  and  be  informed,  that 
our  fiiid  Sovereign  Lord  the  King,  out  of  his  fig- 
nal  Clemency         -  - 

Mr.  Soil.  Gen.  Read  it  as  it  is  in  Latin. 

Biftjop  of  Peterborough.  My  Lord,  we  defire  it 
may  be  read  in  Engliftj,  for  we  don't  underftand 
Law-Latin. 

Mr.  Sail.  Gen.  No,  ray  Lords  the  Bifhops  arc 
very  learned  Men,  we  all  know ;  pray  read  it  in 
Latin. 

Clerk  reads.  S^eniO^attUUm,  ^'od  Thomas 
Fowls,  MileSj  Attornatus  Domini  Regis  nunc  Gene- 
ralise qui  pro  codem  Domino  Rege  iti  hac  parte  fequi- 
tur.^  in  propria  Perfona  fua  venit  hie  in  Curia  ditf 
Domini  Regis  coram  ipfo  Rege  apud  Weflmonafte- 
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rium,  Die  Veneris  proximo  pofl  crajlinttm  Sanftx 
Triniwtis,  ifto  eodeviTermim^  l^ pro  codem Domino 
Rcgc^  Dat  Curia  hie  intelligi  6?  informari,  quod 
dikus  Dominus  Rex^  nunc  ex  infigni  Clementia  Cff 
benigna  Intentione  fuis  erga  Subditos  fuos  Regni  fu'i 
Anglias  per  Regiam  fuam  Prerogati'vam^  quarto  die 
Aprilis,  Jnno  Rcgni  DiSf  Domini  Regis  nunc  Teriio, 
apud  Weftmonalterium  in  Comitatu  Middlefexia;, 
Declarationem  fuam  Intitulatamy    ^{^  ^il^Cttp'0 

e?acicjii!3  Dcclatationta  all  W  iLo\3ittff  ©ub- 

fCCtJJfO?  Libert?  of  ConfCicnCC,  g'^rentem  Datum 
eifdon  Die  fs?  Anno,  Magno  Sigillo  fuo  Anglia  Si~ 
gillatam  publicavit  >  in  qua  quidem  Dcclaratione  con- 
tinetur. 

James  Rex, 

IT  having  pleafed  Almighty  God,  not  only  to 
bring  Us    to  the  Imperial  Crowns  of  thefe 
Kingdoms   through  the  greateft  Difficulties,  but 
to  prelervcUs  by  a  more  than  ordinary  Providence, 
upon  the  Throne  of  Our  Royal  Anceftors,   there 
is  nothing  now  that  We  fo  earncilly  defire,  ast  o 
eilablifli  Our  Government  on  fuch  a  Foundation 
as  may  make  Our  Subjefts  happy,  and  unite  them 
to  Us,  by  Inclination  as  well  as  Duty,  which  We 
think  can  be  done  by  no  Means  fo  efFe£lually,  as 
by  granting  to  them  the   free  Exercife  of  their 
Religion  for  the  Time  to  come,    and  add  that  to 
the  perfe6l  Enjoyment  of  their  Property,  which 
has  never  been  in  any  Cafe  invaded  by  Us  fince 
Our  coming  to  the  Crown }  which  being  the  two 
Things  Men  value  moll,  fhall  ever  be  preferred 
in  thefe  Kingdoms  during  Our  Reign  over  them, 
as  the  trueft  Methods  of  Our  Peace,    and   Our 
Glory.    We  cannot  but  heartily  wifh,  as  it  will  ea- 
fily  be  believed,  that  the  People  of  Our  Domini- 
ons were  Members  of  the  CathoUck  Church,  yet 
We  humbly  thank  Almighty  God,  it  is,  and  hath 
long  Time  been  Our  conftant  Senfe  and  Opinion 
(which  upon  divers  Occafions  We  have  declared) 
that  Confcience  ought  not  to  be  conftrained,  nor 
People    forced    in   Matters    of  meer  Religion. 
It  has  ever  beendircdtly  contrary  to  Our  Inclina- 
tion, as  We  think  it  is  to  the  Interell  of  Govern- 
ment, which  it  dellroys,  by  fpoiling  Trade,  depo- 
pulating Countries,  and  difcouraging  Strangers ; 
and    finally,  that  it  never  obtained   the  End  for 
"  which  it  was  employed.     And  in  this  we  are  the 
more  confirmed  by  the  Refleclions  We  have  made 
upon  the  Conduft  of  the  four  laft  Reigns.     For 
after  all  the  frequent  and  preffing  Endeavours  that 
were  ufed  in  each  of  them,  to  reduce  thefe  King- 
doms to  an  exa(5t  Conformity  in  Religion,   it  is 
vifible,  the  Succefs  has  not  anfwered  the  Defign  j 
and  that  the  Difficulty  is  invincible.     We  there- 
fore, out  of  Our  Princely  Care  and  Affeftion  un- 
to all  our  loving  Subjects,   that  they  may  live  at 
Eafe  and  Qiiiet,    and  for  theEncreafe  of  Trade, 
and  Encouragement  to  Strangers,   have  thought 
fit,  by  Virtue  of  Our  Royal  Prerogative,  to  ifilie 
forth  this  Our  Declaration  of  Indulgence,  making 
no  Doubt  of  the  Concurrence  of  Our  two  Houfes 
of  Parliament,  when  We  fhall  think  it  convenient 
for  them  to  meet.     In  the  firft  Place  We  do  de- 
clare, that  We  will  proteft  and  maintain  Our  Arch- 
bilhops,  Bifliops,  and  Clergy,  and  all  other  Our 
Subjefts  of  the  Church  of  England,  in  the  free 
Exercife  of  their  Religion,  as  by  Law  eftablifhed, 
and  in  the  quiet  and  full  Enjoyment  of  all  their 
PofTeffions,   without  any  Moleibtion  or  Diftur- 
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banco  whatfocver.     We  do  likewife  declare,  that 
it  is   Our  Royal  Will  and  Plcafure,    that  from 
henceforth  the  Execution  of  all  and  all  manner  of 
Penal  Laws  in  Matters   Ecclefiaftical ,    for    not 
coming  to  Church,   or  not  receiving  the  Sacra- 
ment,  or  for  any  other  Non-conformity   to  the 
Religion  eftablifhed,  or  for  or  by  rcafon  of  the 
Exercife  of  Religion  in  any  manner  whatfocver, 
be  immediatly  fuipended,  and  the  further  Execu- 
tion of  the  (aid  Penal  Laws,    and  every  of  them, 
is  hereby  fufpended.     And  to  the  end  that  by  the 
Liberty  hereby  granted,  the  Peace  and  Security  of 
Our  Government,  in  the  Pra£lice  thereof,  may  not 
be  endangered.    We  have  thought   fit,    and  do 
hereby  ftreightly    charge  and  command  all  Our 
loving  Subjedls,   that  aiS  We  do  freely  give  them 
Leave  to  meet  and  ferveGod  after  their  own  Way 
and  Manner,  be  it  in  private  Houfes,  or  Places 
purpofely  hired  or  built  for  that  Ufe,  fo  that  they 
take   fpecial  Care  that  nothing  be   preach'd   or 
taught  amongft  them  which  may  any  ways  tend  to 
alienate  the  Hearts  of  Our  People  from  Us  or  Our 
Government,  and  that  their  Meetings  and  AfTem- 
blies  be  peaceably,  openly  and  publickly  held,  and 
all  Perfons  freely  admitted  to  them  j  and  that  they 
do  fignify  and  make  known  to  fome  one  or  more 
of  the  next  Juftices  of  the  Peace,  what  Place  or 
Places  they  fet  apart  for  thofe  LJfes.     And  that 
all  Our  Subjects  may  enjoy  fuch   their  Religi- 
ous AfTemblies  with  greater  Affurance  and  Pro- 
te£tion.   We  have  thought  it  requifite,    and  do 
hereby  command,   that  no  Difturbance  of  any 
kind  be  made  or  given  unto  them,  under  Pain  of 
OurDifpleafure,  and  to  be  further  proceeded  againfl 
with  the  uttermoft  Severity.  And  forafmuch  as  We 
are  defirous  to  have  the  Benefit  of  the  Service  of 
all  Our  loving  Subjefts,  which  by  the  Law  of 
Nature  is  infeparably  annexed  to,  and  inherent  in 
Our  Royal  Perfon,   and  that  none  of   Our  Sub- 
jects may  for  the  future  be  under  any  Difcourage- 
ment  or  Difability  (who  are  otherwife  well  incli- 
ned and  fit  to  ferve  Us)  by  reafon  of  fome  Oaths 
or  Tefls  that  have  been  ufually   adminiflred  on 
fuch   Occafions,  We  do   hereby  further  declare. 
That  it  is  Our  Royal  Will  and  Pleafui-e,  that  the 
Oaths  commonly  called  the  Oaths  of  Supremacy 
and  Allegiance,  and  alfo  the  feveral  Tefls  and  De- 
clarations mentioned  in  the  A£ls  of  Parliament  made 
in  the  twenty-fifth  and  thirtieth  Years  of  the  Reign 
of  Our  late  Royal  Brother  King  Charles  the  Se- 
cond,  fhall  not  at  any  Time  hereafter  be  required 
to  be  taken,  declared,  or  fubfcribed  by  any  Per- 
fon or  Perfons  whatfocver,  who  is,  orfhall  be  em- 
ployed in  any  Office  or  Place  of  Trufl,  either  Ci- 
vil or  Military,  under  Us,  or  in  Our  Government. 
And  We  do  further  declare  it  to  be  Our  Pleafure 
and  Intention,  fromTime  to  Time  hereafter,  to  grant 
Our  Royal  Difpenfations,  under  Our  Great  Seal,  to 
all  Our  loving  Subjects  fo  to  be  employed,   who 
fhall  not  take  the  laid  Oaths,  or  fubfcribe  or  de- 
clare the  faid  Tefts  or  Declarations  in  the  above- 
mentioned  A£ls,  and  every  of  them.     And  to  the 
end  that  all  Our  loving  Subjects  may  receive  and 
enjoy  the  full  Benefit  and  Advantage  of  Our  Gra- 
cious Indulgence  hereby  intended,  and  may  be  ac- 
quitted and  difcharged  from  all  Pains,   Penalties, 
Forfeitures  and  Difabilities  by  them,   or  any  of 
them  incurred  or  forfeited,  or  which  they  fhall 
or  may  at  any  Time  hereafter  be  liable  to,  for  or 
by  reafon  of  their  Nonconformity,  or  the  Exer- 
cife of  their  Religion,  and  from  all  Suits,  Trou- 
S  s  bles 
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bles  or  Diftuibances  for  the  fame,  Wc  do  hereby 
give  Our  free  and  ample  Pardon  unto  all  Noncon- 
formifts,  RecLifints,  and  other  Our  loving  Sub- 
jeds,  for  all  Crimes  and  Things  by  them  commit- 
ted, or  done  contrary  to  the  Pefial  Laivs  formerly 
made  relating  to  Religion,  and  the  Profellion  or 
Exercife  thereof}  hereby  declaring  that  this  Our 
Royal  Pardon  and  Indemnity  fhall  be  as  good 
and  effectual  to  all  Intents  and  Purpofes,  as  if 
every  individual  Perfon  had  been  therein  parti- 
cularly named,  or  had  pnrticular  Pardons  under 
Our  Great  Seal,  which  We  do  likewife  declare 
fhall  from  Time  to  Time  be  granted  unto  any  Per- 
fon or  Perfons  defiring  the  lame,  willing  and  re- 
quiring Our  Judges,  Juftices,  and  other  Officers, 
to  take  Notice  of  and  obey  Our  Royal  Will  and 
Pleafuie  herein  before  declared.  And  although 
the  Freedom  and  Affurance  We  have  hereby  given, 
in  relation  to  Religion  and  Property,  might  be  fuffi- 
cient  to  remove  from  the  Minds  of  Our  loving 
Subjefts  all  Fears  and  Jealoufics  in  relation  to  ei- 
ther j  yet  We  have  thought  fit  further  to  declare, 
That  we  will  maintain  them  in  all  their  Properties 
and  Pofleflions,  as  well  of  Church  and  Abby 
Lands,  as  in  any  other  their  Lands  and  Properties 
whatlbever. 

Ei  idem  Jttornatus  ciiSii  Domini  Regis  nunc  Genera- 
lispro  eodem  Domino  Rege  ultcrius  dat  Curia  hie  intel- 
ligi  y  informari,  quod  poftea  f cilice t  vicefmo  fcptimo 
die  Aprilis  Anno  Regni  diSil  Domini  Regis  nunc,  t3c. 
quarto,  apud  IFeftmonajierium  prxdiHum  in  Com  it  at  u 
Middlefexice  pnsdiElo,  idem  Dominus  Rex  nunc  ex 
eadem  Clement ia  13  henigna  intentionefuis  erga  fiibditos 
fuos  Regni  fui  Angliie,  per  Regiam  fuam  Prarogati- 
vam,  aliam  Regalem  fuam  Declarationem  Intitulatam, 
His  Majefty's  gracious  Declaration,  gercntem  da- 
tum eifdem  die  £5?  anno  ultimo  mcntionatis,  magna 
figillofuo  Anglite  fmiliter  figillatam,  publicavit  ^  in 
qua  quidem  Dechratione  continetur. 

Ja  mes  Rex. 

"  y^UR  Conduft  has  been  fuch  in  all  Times, 
*'  V-x  as  ought  to  have  perfwaded  the  World, 
*'  that  We  are  firm  and  conlliant  to  Our  Refoluti- 
*'  ons }  yet,  that  eafy  People  may  not  be  abufed 
*'  by  the  Malice  of  crafty  wicked  Men,  We  think 
*'  fit  to  declare,  That  Our  Intentions  are  not 
"  changed  fince  the  4th  of  April,  1687,  when 
"  We  iflued  out  Our  Declaration  for  Liberty  of 
"  Confcience  in  the  following  Terms.  ■ 

His  Majejifs  Gracious  'Declaration  to  all 
his  loving  Subje£is  for  Liberty  of  Con- 
fcience. 

James  Rex. 

IT  having  pleafed  Almighty  God,  not  only  to 
bring  Us  to  the  Imperial  Crowns  of  thefe 
Kingdoms  through  the  greatell  Difficulties,  but  to 
preferve  Us  by  a  more  than  ordinary  Providence 
upon  the  Throne  of  Our  Royal  Anceftors,  there 
is  nothing  now  that  We  fo  earneftly  defire  as  to 
cftablifli  Our  Government  on  fuch  a  Foundation  as 
may  make  Our  Subjefts  happy,  and  unite  them  to 
Us  by  Inclination  as  well  as  Duty  •,  which  We 
think  can  be  done  by  no  Means  fo  effeftually,  as 
by  granting  to  them  the  free  Exercife  of  their  Re- 
ligion for  the  Time  to  come,  and  add  that  to  the 
perfc£b  Enjoyment  of  their  Property,  which  has 
never  been  in  any  Cafe  invaded  by  Us  fince  Our 
coming  to  the  Crown  j  which  being  the  two 
Things  Men  value  moft,  fhall  ever  be  preferved  in 


thefe  Kingdoms  during  Our  Reign  over  them,  as 
the  trueit  Methods  of  their  Peace  and  Our  Glory. 
We  cannot  but  heartily  wifli,   as  it  will  eafily  lie 
believed,  that  the  People  of  Our  Dominions  were 
Members  of  the  Catholick  Church  j  yet  We  hum- 
bly thank  Almighty   God,   it  is,   and  hath  long 
time  been  Our  conllant  Senfe  and  Opinion  (which 
upon  divers  Occafions   We  have   declared)  tlut 
Conlcience  ought  not  to  be  conllrained,  nor  Peo- 
ple forced  in   Matters  of  meer  Religion.     It  has 
ever  been  direftly  contrary  to  Our  Inclination,  as 
We  think  it  is  to  the  Interell  of  Government,  which 
it  deftroys  by  fpoiling  Trade,  depopulating  Coun- 
tries, and  dilcouraging  Strangers}  and  finally,  that 
it  never  obtained  the  End  for  which  it  was  em- 
ployed.    And  in  this  We  are  the  more  confirmed 
by  the  Refleclions  We  have  made  upon  the  Con- 
du6i:  of  the  four  laft  Reigns.     For  after  all  the 
frequent  and  prefllng  Endeavours  that  were  ufed 
in  each  of  them,  to  reduce  thefe  Kingdoms  to  an 
exaft  Conformity   in  Religion,   it  is  vifible,   the 
Succefs   has  not  anfwered  the  Defign  }  and  that 
the  Difficulty  is  invincible.     We  therefore,  out  of 
Our  Princely  Care  and  Affeftion  unto  all  Our  lov- 
ing Subjefts,  that  they  may  live  at  Eafe  and  Qui- 
et, and  for  the  Encreafe  of  Trade,   and  Encou- 
ragement to  Strangers,  have  thought  fit,  by  virtue 
of  Our  Royal  Prerogative,  to  ifiue  forth  this  Our 
Declaration  of  Indulgence,  making  no  Doubt  of 
the  Concurrence  of  Our  two  Houfes  of  Parlia- 
ment,  when   We  fliall  think  it  convenient  for 
them  to  meet.     In  the  firft  Place  We  do  declare, 
that  We  will  proteft  and  maintain   Our  Arch- 
bifhops,  Bifhops,  and  Clergy,   and  all  other  Our 
Subjedls  of  the  Church  of  England,   in  the  free 
Exercife  of  their  Religion,  as  by  Law  eflablifhed, 
and  in  the  quiet  and  full  Enjoyment  of  all  their 
Pofleffions,   without  any  Molellation  or  Difi:ur- 
bance  whatfoever.     We  do  likewife  declare,  that 
it  is   Our  Royal  Will  and  Pleafure,    that   from 
henceforth  the  Execution  of  all  and  all  manner  of 
Penal  Laws  in  Matters   Ecclefiaftical ,    for    not 
coming  to  Church,   or  not  receiving  the  Sacra- 
ment,  or  for  any  other  Non-conformity   to  the 
Religion  eftablifhed,  or  for  or  by  rcafon  of  the 
Exercife  of  Religion  in  any  manner  whatfoever, 
be  immediatly  fufpended,  and  the  further  Execu- 
tion of  the  faid  Penal  Laivs,    and  every  of  them, 
is  hereby  fufpended.     And  to  the  end  that  by  the 
Liberty  hereby  granted,  the  Peace  and  Seclirityof 
Our  Government,  in  the  Practice  thereof,  may  not 
be  endangered.    We  have  thought   fit,    and  do 
hereby  flreightly    charge  and  command  all  Our 
loving  Subjefts,   that  as  We  do  freely  give  them 
Leave  to  meet  and  ferveGod  after  their  own  Way 
and  Manner,  be  it  in  private  Houfes,  or  Places 
purpofely  hired  or  built  for  that  \J\'e,  fo  that  they 
take   fpecial  Care  that  nothing   be   preach'd   or 
taught  amongftthem  which  may  anyways  tend  to 
alienate  the  Hearts  of  Our  People  from  Us  or  Our 
Government,  and  that  their  Meetings  and  Aflem- 
blies  be  peaceably,  openly  and  publickly  held,  and 
all  Perfons  freely  admitted  to  them  }  and  that  they 
do  fignify  and  make  known  to  fome  one  or  more 
of  the  next  Juftices  of  the  Peace,   what  Place  or 
Places  they  fet  apart  for  thofe  Ufes.     And  that 
all  Our  Subjefts  may  enjoy  fuch   their  Religi- 
ous Aflemblies  with  greater  Affurance  and  Pro- 
tedtion,   We  have  thought  it  requifite,    and  do 
hereby   command,    that  no  Difturbance  of  any 
kind  be  made  or  given  to  them,   under  Pain  of 
Our  Difpleafure,  and  to  be  further  proceeded  againlt 
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with  the  uttcrmoll  Severity.  And  forafmuch  as 
We  are  dcfnous  to  have  the  Benefit  of  the  Ser- 
vice of  all  our  loving  Subjects,  which  by  the  Law 
of  Nature  is  infeparably  annexed  to,  and  inherent 
in  Our  Royal  Perfon,  and  that  none  of  Our  Sub- 
jefts  may  for  the  future  be  under  any  Difcourage- 
ment  or  Difability  (who  are  othcrwife  well  in- 
clined and  fit  to  ferve  Us)  by  reafon  of  fome 
Oaths  or  Tefts  that  have  been  ufually  adminiftred 
on  fuch  Occafions,  We  do  hereby  further  de- 
clare, That  it  is  Our  Royal  Will  and  Pleafure,  that 
the  Oaths  commonly  called  the  Oaths  of  Supre- 
macy and  Allegiance,  and  alfo  the  fcveral  Tefts 
and  Declarations  mentioned  in  the  Ails  of  Parli- 
ament made  in  the  twenty-fifth  and  thirtieth  Years 
of  the  Reign  of  Our  late  Royal  Brother  King 
Charles  the  Second,  fhall  not  at  any  Time  here- 
after be  required  to  be  taken,  declared,  or  fub- 
(iribed  by  any  Perfon  or  Perfons  whatfoever,  who 
is  or  fliall  be  employed  in  any  Office  or  Place  of 
Truft,  either  Civil  or  Military,  under  Us,  or  in 
Our  Government.  And  We  do  further  declare 
it  to  be  Our  Pleafure  and  Intention,  from  Time  to 
Time  hereafter,  to  grant  Our  Royal  Difpenfations 
under  Our  Great  Seal,  to  all  Our  loving  Subjefts 
fo  to  be  employed,  who  fliall  not  take  the  faid 
Oaths,  or  fubfcnbe  or  declare  the  faid  Tefts  or 
Declarations  in  the  above-mentioned  A6ts,  and 
every  of  them.  And  to  the  end  that  all  our 
loving  Subjeds  may  receive  and  enjoy  the  full 
Benefit  and  Advantage  of  Our  Gracious  Indul- 
gence hereby  intended,  and  may  be  acquitted  and 
difcharged  from  all  Pains,  Penalties,  Forfeitures, 
and  Difabilities  by  them  or  any  of  them  incurred 
or  forfeited,  or  which  they  fhall  or  may  at  any 
Time  hereafter  be  liable  to,  for  or  by  reafon  of 
their  Nonconformity,  or  the  Exercile  of  their 
Religion  ;  and  from  all  Suits,  Troubles  or  Di- 
ilurbances  for  the  fame.  We  do  hereby  give  Our 
free  and  ample  Pardon  unto  all  Nonconformifts, 
Recufants,  and  other  Our  loving  Subjefts  for  all 
Crimes  and  Things  by  them  committed  or  done, 
contrary  to  xht  Penal  Laws  formerly  made  relating 
to  Religion,  and  the  Profeflion  or  Exercife  there- 
of} hereby  declaring,  that  this  Our  Royal  Par- 
don and  Indemnity  fhall  be  as  good  and  efFeftual 
to  all  Intents  and  Purpofes,  as  if  every  individual 
Perfon  had  been  therein  particularly  named,  or 
had  particular  Pardons  under  Our  Great  Seal, 
which  We  do  likewife  declare  fhall  from  Time 
to  Time  be  granted  unto  any  Perfon  or  Perfons 
defiring  the  fame  j  willing  and  requiring  Our 
Judges,  Juftices,  and  other  Officers,  to  take  Notice 
of,  and  obey  Our  Royal  Will  and  Pleafure  herein 
before  declared.  And  although  the  Freedom  and 
Affiarance  We  have  hereby  given  in  relation  to  Re- 
ligion and  Property,  might  be  fufficient  to  remove 
from  the  Minds  of  Our  loving  Subjefts  all  Fears 
and  Jealoufies  in  relation  to  either  j  yet  We  have 
thought  fit  further  to  declare,  That  We  will 
maintain  them  in  all  their  Properties  and  Pofleffi- 
ons,  as  well  of  Church  and  Abby  Lands,  as  in  any 
other  their  Lands  and  Properties  whatfoever. 

Given  at  Our  Court  at  WhiiehaW  the  fourth  Day  of 
April,  1687,  in  the  Third  Tear  of  Our  Re/gfi. 

Ever  fince  We  granted  this  Indulgence,  We 
have  made  it  Our  principal  Care  to  fee  it  preferved 
without  Diftin£lion,  as  We  are  encouraged  to  do 
daily  by  Multitudes  of  Addrcfles,  and  many  other 
Aflurances  We  received  from  Our  Subjefts  of  all 
Pcrfwafions,  as  Teftimonies  of  their  Satisfaaion 
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and  Duty,  the  Effefts  of  which  We  doubt  not 
but  the  next  Parliament  will  plainly  fhewj  and 
that  it  will  not  be  in  vain  that  We  have  rcfolvcd 
to  ufc  our  uttermoft  Endeavours  to  eftablifh  Li- 
berty of  Confcier.ce  on  fuch  juft  and  equal  Foun- 
dations as  will  render  it  unalterable,  and  fecuie  to 
all  People  the  free  Exercife  of  their  Religion  for 
ever  >  by  which  future  Ages  may  reap  the  Benefit 
of  what  is  fo  undoubtedly  for  the  general  Good  of 
the  whole  Kingdom.  Jt  is  fuch  a  Security  We 
defire,  without  the  Burden  and  Conftraint  of 
Oaths  and  Tefts,  which  have  been  unhappily 
made  by  fome  Governments,  but  could  never  fup- 
port  any.  Nor  fiiould  Men  be  advanced  by  fuch 
Means  to  Offices  and  Employments,  which  ought 
to  be  the  Reward  of  Services,  Fidelity  and  Merit. 
We  niuft  conclude,  that  not  only  good  Chrifti- 
ans  will  join  in  this,  but  whoever  is  concerned  for 
the  Encreafe  of  the  Wealth  and  Power  of  the 
Nation.  It  would  perhaps  prejudice  fome  of  our 
Neighbours,  who  might  lofc  Part  of  thofe  vaft 
Advantages  they  now  enjoy,  if  Liberty  of  Con- 
fcience  were  fettled  in  thefe  Kingdoms,  which 
areaboveall  othersmoft  capable  of  Improvements, 
and  of  commanding  the  Trade  of  the  World. 
In  purfuance  of  this  great  Work,  We  have  been 
forced  to  make  many  Changes  both  of  Civil  and 
Military  Offices  throughout  Our  Dominions,  not 
thinking  any  ought  to  be  employed  in  Our  Ser- 
vice, who  will  not  contribute  towards  the  efta- 
blifhing  the  Peace  and  Greatnefs  of  their  Coun- 
try, which  We  moft  earneftly  defire,  as  unbiafled 
Men  may  fee  by  the  whole  Condud  of  Our  Go- 
vernment, and  by  the  Condition  of  our  Fleet,  and 
of  Our  Armies,  which,  with  good  Management, 
fhall  be  conftantly  the  fame,  and  greater,  if  the 
Safety  or  Honour  of  the  Nation  require  it. 
We  recommend  thefe  Confiderations  to  all  Our 
Subjects,  and  that  they  will  refled  on  their  pre- 
fent  Eafe  and  Happinefs,  how  for  above  three 
Years,  that  it  hath  pleafed  God  to  permit  Us  to 
reign  over  thefe  Kingdoms,  We  have  not  appear- 
ed to  be  that  Prince  Our  Enemies  would  have 
made  the  World  afraid  of,  Our  chief  Aim  having 
been  not  to  be  the  Oppreflbr,  but  the  Father  of 
Our  People,  of  which  We  can  give  no  better 
Evidence  than  by  conjuring  them  to  lay  afide  all 
private  A nimofities,  as  well  as  groundlefs  Jealoufies, 
and  to  choofe  fuch  Members  of  Parliament  as 
may  do  their  Part  to  finifh  what  We  have  begun 
for  the  Advantage  of  the  Monarchy  over  which 
Almighty  God  hath  placed  Vs,  being  refolved  to 
call  a  Parliament,  that  fhall  meet  in  November 
next  at  fartheft. 

^am  quidem  Regalem  Declarationem  di^i  Domini 
Regis  nunc  ultimo  mentionatam  idem  Dominus  Rex 
nunc  poflea  fcilicet  tricefimo  die  Aprilis  Anno  Regni 
fui  quarto  Jupra  diSo^  apud  JVeflmonaflerium padic- 
tum  in  C  omit  at  u  MiddlcfexiapradiElo^imprimi^per 
tot  am  Angliampuhlicari  caufavit^  £5?  pro  magisfolcmni 
demonpatione,  notificatione^  £5?  manifeflaliorie gratia 
fu£  Regia  benignitatis  (^  benevolently  fuce  ad  omnes 
ligeos  fuos  in  eadem  Declaratione  ultimo  mentionata 
fpecificatos^  poflea  fcilicet  quarto  die  Mali  Anno  Regni 
fui  quarto^  apud  JVeflmonafierium  pr^diclum  in  Co- 
mitatu  Middlefcxia  pr£di6ioidem  Dominus  Rex  debito 
modo  ordinavit  prout  fequitur. 

At  the  Court  at  Whitehall^  the  4th  of  May, 
1688.  It  is  this  Day  ordered  by  his  Majefty  in 
Council,  That  his  Majefty's  late  Gracious  De- 
claration, bearing  Date  the  zyth  of  A-pril  laft,  be 
read  at  the  ufual  Time  of  Divine  Service,  upon 
S  s  z  the 
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the  zoth  and  27th  of  this  Month,  in  all  Churches 
and  Chapels  within  the  Cities  of  London  and  IFcfl- 
minjla-,  and  ten  Miles  thereabout  j  and  upon  the 
jd  and  loth  of  June  next,  in  all  other  Churches 
and  Chapels  throughout  this  Kingdom.  And  it  is 
hereby  further  ordered,  That  the  Right  Reverend 
the  BilTiops  caufe  the  iaid  Declaration  to  be  fent 
and  diftributed  throughout  theij-  feveral  and  re- 
fpeftive  Diocefles,  to  be  read  accordingly. 

Etultcriusidem  AttornaUis  dial  Domini  Regis  nunc 
Gcner alls  pro  codcni  Domino  Rege  datCuri£  hicintel- 
ligi  ^  informari^  quod  poft  Confetiionem  praditli  or- 
dinis  fciiicet^  dccimo  oSlaiJo  die  Maii,  Anno  Regni 
dicli  Domini  Regis  nunc  quarto  fupradi£lo,  apud  Wefl- 
monaftcrlumpradiRmn  in  Comitatu  Middkfexite  pra- 
diclo  Willielmus  Archiepifcopus  Cantuarienfis  de  Lam- 
beth in  Comitatu  Surrice,  Willielmus  Eplfcopus  Afa- 
fhenfis  de  St.  Afaph  in  Comitatu  ¥linti<e^  Lrancifcus 
Epifcopus  Elienfts  de  Parochia  Sancli  Andrcje  Holborn 
in  Comitatu  Middlefexi^s,  Johannes  Epifcopus  Cice- 
ftrcnfisde  Ciceftria  in  Comitatu  Sujfexi^e^  tbomas  Epif- 
copus Bathonenfis  i3  If^dlenfs  de  Civitate  Wells  in 
Comitatu  Somerfetia^  Thomas  Epifcopus  Petrihurgenfts 
de  Parochiafanili  Andrea  Holborn  in  Comitatu  Middle- 
fexix^  i3  Jonathan  Epifcopus  Briflolcnfis  de  Civitate 
Brifol,  inter  fe  confuluerunt  &;  confpiraverunt  ad 
diminuendam  Rcgiam  Authoritatem ,  Rcgalem 
Pra;rogativam  &  Poteftatem,  &  Regimen  ejufdem 
Domini  Regis  nunc  in  priemifis^  ac  ad  eundem  Or- 
dinem  infringendum  fj?  eludendum  ;  ac  in  profecuti- 
one  8c  executione  confpirationis  prxdiftx,  ipfi 
iidem  Willielmus  Archiepifcopus  Cantuarienfis^  Wil- 
lielmus Epifcopus  Afaphcnfis^  Francifcus  Epifcopus 
Elienfts^  Johannes  Epifcopus  C icejlr en/is ,  Thomas 
Epifcopus  Bathonenfis  &  Wellenfis^  Thomas  Epifco- 
fus  Petriburgenfis,  6?  Jonathan  Epifcopus  Briftollen- 
fts  ditto  decimo  o5iavo  die  Mali  Anno  regni  diSii  Do- 
mini Regis  nunc  quarto  fupradiElo^  Vi  &  Armis,  ^c. 
apud  Weftmonaflerium  prtediSlum  in  Comitatu  Middle- 
fexi<e  pnediSlo^  illicite,  malitiose,  feditiose,  & 
fcandalose,  quoddam  falfum,  fiiStum,  pernitiofum, 
&  feditiofum  libellum  in  fcriptis,  de  eodem  Domino 
Rege  &  Regali  Declaratione  Sc  Ordine  prcediftis 
(prcetenfu  Petitionis)  fabricaverunt,  compofuerunt 
&  fcripferunt,  &  fabricari  componi  &  fcribi  cau- 
faverunt,  13  eundem  falfum^  fiUum^  malitiofum^ 
pernitiofum^  ^feditiofum  libellum  per  ipfos  prtedic- 
tum  Willielmum  Archiepifcopum  Cayituarienfum  ^ 
Willielmum  Epifcopum  Afaphenfem^  Francifcu?n  E- 
■pifcopum  Elicnfem^  Johannem  Epifcopum  Cicejlren- 
fem^  Thomam  Epifcopum  Bathonenfem  £5?  IFcllcn- 
fem^  Thomam  Epifcopum  Pctriburgenfem^  £5?  Jona- 
thanum  Epifcopum  Briflolknfem  manibus  fuis  propriis 
rcfpeclive  fuhfcriptuni  die^  £5"  anno^  13  loco  ultimo 
menconatis  in  pra;fentia  di£ti  Domini  Regis  nunc  Vi 
6c  Armis,  &c.  publicaverunt,  &  publicari  caufave- 
runt  j  in  quo  quidem  falfo,  fiSlo^  malitiofo^  perniliofo 
{3  feditiofo  libello  continetur 

The  humble  'Petttioji  of  William  Archbi* 
Jhop  of  Canterbtiry,  and  of  divers  of  the 
Suffragan  Bijhofs  of  that  Trovince 
{no-jv  prejent  with  him)  in  Behalf  of 
themfelves  and  others  of  their  abfent 
Brethren,  and  of  the  Clergy  of  their 
refpe5iive  T>iocefes, 

Humbly  pewetb, 

THAT  the  great  Averfenefs  they  find  in  them- 
felves to  the  diftributingand  publifliing  in  all 
their  Churches,  your  Majclty's  late  Declaration 


for  Liberty  of  Conlcience,  procceJcth  neither 
from  any  want  of  Duty  and  Obedience  to  your 
Majcily  }  our  holy  Mother  the  Church  of  Eng- 
land being  both  in  her  Principles,  and  in  her  con- 
Itant  Practice  unqucftionably  Loyal,  and  having, 
to  her  great  Honour,  been  more  than  once  pub- 
lickly  acknowledged  to  be  lb  by  your  Gracious 
Majefly  ;  nor  yet  from  iiny  Want  of  due  Ten- 
dernefs  to  Diflenteis,  in  relation  to  whom  they 
are  willing  to  come  to  fuch  a  Temper  as  {hall 
be  thought  fit  when  that  Matter  ihall  be  con- 
fidered  and  fettled  in  Parliament  and  Convocati- 
on. But  among  many  other  Confidcration«,  from 
this  efpecially,  becaufe  that  Declaration  is  found- 
ed upon  fuch  a  difpcnfing  Power,  as  hath  been 
often  declared  illegal  m  Parliament,  and  particu- 
larly in  the  Years  iC6i^  and  1672,  and  the  Be- 
ginning of  your  Majelly's  Reign  j  and  is  a  Mat- 
ter of  fo  great  Moment  and  Confequence  to  the 
whole  Nation,  both  in  Church  and  State,  that 
your  Petitioners  cannot  in  Prudence,  Honour  or 
Confcience,  fo  far  make  themlelves  Parties  to  it, 
as  the  Diltribution  of  it  all  over  the  Nation,  and 
the  folcmn  Publication  of  it  once  and  again,  even 
in  God's  Houfe,  and  in  the  Time  of  his  Divine 
Service,  muft  amount  to,  in  common  and  reafon- 
able  Conllru£l:ion. 

In  contemptum   di£li  Dotnini  Regis  nunc, 

&  Legum  hujus  regni  Angliie,  manifejlum  ^  in 
malum  exemplum  omnium  aliorum  in  tali  cafu  de- 
linquentium^  ac  contra  Pacem  di£li  Domini  Regis 
nunc  Coronam  i3  Dignitatem  fuas,  &c.  Unde 
idem  Attornatus  diEli  Domini  Regis  nunc  generalis 
pro  eodem  Do'mino  Rege  petit  advijamentmn  Curia 
hie  in  preemifiis^  &  debitum  legis  proceflum  ver- 
fus  prrefatos  Willielmum  Archiepifcopum  Cantua- 
rienjem^  Willielmum  Epifcopum  Afaphenfem,  Fran- 
cifcmn  Epifcopum  Elienfem^  Johannem  Epifcopum 
Ciceftrenfem,  Thomam  Epifcopum  Bathonenfetn  13 
TVellenfem^  Thomam  Epifcopum  P etriburgenfcm , 
(3  Jonathanum  Epifcopum  Briflolknfem  fieri  >  ad 
refpondendmn  diSlo  Domino  Regi  de  i3  in  pramif- 
fih  Sec. 

T.    PoWYS. 

W.  Williams. 

il/r.  Att.  Gen.  My  Lord,  we  humbly  pray, 
that  according  to  the  Rules  of  the  Court  in  fuch 
Cafes,  my  Lord  Archbiiliop  of  Canterbury.,  and 
my  Lords  the  Bifhops,  may  plead  to  the  Informa- 
tion. 

Mr.  Sol!.  Gen.  My  Lords  the  Bilhops  are  here 
in  Cuftody  in  the  Court,  upon  the  higheft  Com- 
mitment that  can  be  in  this  Kingdom,  to  wir, 
that  of  the  King  in  Council  j  and  we  pray, 
that  according  to  the  Courfc  oi  the  Court,  they 
may  plead  to  the  Information  preiently. 

L.  C.  J.  What  does  his  Grace  and  my  Lords 
the  Bifhops  fay  to  it.' 

Air.  S.  Pembcrtan.  Will  your  Lordfliip  give  us 
leave,  who  are  of  Council  for  his  Grace  my  Lord 
of  Canterbury.,  and  the  rell  of  my  Lords  the  Bi- 
fliops,  to  fpeak  a  Word  in  this  Matter.'* 

L.  C.  J.  Ay,  Brother,  go  on. 

Mr.S.  Pembeiton.  That  which  wehavetodefire 
of  yourLordlhip,and  the  Court,  is  this>  We  have 
now  heard  this  Information  read,  and  'tis  plain 
we  could  know  nothing  of  this  before,  the  War- 
rant of  Commitment  being  only  in  general  for  a, 
Libel  i  and  this  being  a  Cafe  of  the  greatert 
Confequence,  peradventurc,  that  ever  was  im 
Wrfiminfler-l/all  fthat  I  think  1  may  boldly  fay. 

It 
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i:  is  a  Cafe  oF  the  gicateft  Confcqucnce  that  ever 
was  in  this  Court)  and  it  being  a  Matter  of  this 
Nature,  that  thctb  great  and  noble  Perfons,  my 
Lords  the  BilTiops,  are  here  taxed  with  -,  that  is, 
for  making  a  feditious  Libd,  contained  in  fuch  a 
Petition  (as  though  it  was  a  Libel  to  petition  the 
King)  we  do  beg  this  of  your  Lordiliip,  that  (it 
being  of  this  great  Importance)  to  the  End  we 
may  come  prepared  to  fay  what  we  have  againll  it, 
we  may  have  an  Imparlance  till  the  next  Term. 

Air.  Finch.  Pray,  my  Lord,  favour  me  with  a 
Word  on  the  fame  Side,  for  my  Lords  the  Bifhops. 
Your  Lordlliip  'izci  now  how  ncceniiry  the  Trou- 
ble we  gave  you  before,  in  making  our  Objeflions 
a^ainlt  the  reading  of  the  Information  was,  and 
what  the  Drift  and  Aim  of  the  King's  Council 
was,  in  the  defiring  the  Information  to  be  read 
firft}  for  now  it  is  read.  What  is  it  that  they  de- 
fire  of  your  Lordfhips?  They  defire  that  my  Lord 
Archbifhop,  and  my  Lords  the  Bifhops,  being  in 
Cuftody,  and  brought  here  in  Cuftody,  they  may 
be  now  fo  charged  with  this  Information,  as  to 
plead  prefently .  This,  my  Lord,  we  oppofe,  and 
with  humble  Submiflion  we  ought  to  have  Time 
to  imparle,  and  a  Copy  of  the  Information,  that 
we  may  confidcr  what  we  have  to  plead  to  it ;  for 
however  we  come  here  into  Court,  whether  le- 
gally or  not  legally,  yet  ought  we  in  the  one  and 
in  the  other  Cafe,  to  have  Time  to  confider  of 
our  Defence.  And,  my  Lord,  till  of  latter  Time 
this  Praftice  which  the  King's  Council  now  calls 
the  Courfe  of  the  Court,  was  never  ufed,  nor  was 
any  Man  required  to  plead  immediately  >  and,  my 
Lord,  if  the  Praftice  of  the  Court  has  not  been 
antiently  fo  (as  I  do  believe  they  will  fcarce  fhew 
it  to  be  antienter  than  a  few  Years  laft  paft)  then 
with  humble  Submiflion,  though  the  Courfe  of 
the  Court  have  been  fo  for  fome  little  Time  paft, 
yet  it  is  not  in  the  Power  of  the  Court  (as  we 
humbly  conceive)  to  make  a  Courfe  in  Prejudice 
of  all  the  Privileges  that  the  King's  SubjeiSts  are 
by  the  antient  Rules  of  Law  entituled  tO}  they 
cannot  make  a  new  Law  in  prejudice  of  any  Right 
or  Privilege  which  the  Subjeft  hath,  and  call  it 
the  Courfe  of  the  Court.  Now  that  this  which 
we  defire  for  my  Lords  the  Bifhops,  is  the  Right 
and  Privilege  of  the  Subjeft,  is  moft  manifeft  j 
for  there  might  be  many  Defences  that  a  Man 
may  have  to  make  to  an  Accufation  of  this  Na- 
ture, which  it  is  impofTible  for  him  to  know  at 
the  firfl  hearing  of  an  Liformation  read,  ,and  yet 
which  would  be  necefTary  for  him  to  make  ufe  of, 
or  at  leafl  it  would  be  impoflible  tor  him  to  make 
ufe  of  in  fuch  a  Manner  as  the  Law  doth  allow 
of  and  require.  It  may  be  the  Pleas  which  he  has 
to  plead  may  be  fuch  as  that  he  has  not  Time  to 
put  into  Form}  there  may  be  Matters  upon  the 
hearing  the  Information  read,  that  it  would  be  ne- 
cefTary for  him  to  give  Anfwer  to,  which  he  knew 
not  of  befm-e,  and  therefore  may  neither  have 
Jvlaterials  ready,  nor  be  capable  of  putting  them 
(if  he  had  them  ready)  into  fuch  Form  as  the 
Law  requires.  They  tell  you  on  the  other  Side, 
that  if  a  Man  be  brought  into  Court  by  legal 
Procefs,  he  may  be  charged  with  any  Informa- 
tion whatfoeverj  that  they  are  not  tied  to  the 
Fa(5t  alledged  in  the  Commitment,  but  finding 
the  Party  under  a  legal  Imprifonmcnt,  they  can 
exhibit  an  Information  againil  him  for  any  other 
Offence.  Then,  my  Lord,  would  I  fain  know, 
which  way  any  Man  alive  can  be  prepared  to 
make  his  juil  and  legal  Defence,  for  he  knows 


not  his  Accufation  ;  for  though  he  think  it  may 
be  for  that  for  which  he  was  committed,  yet  it 
may  prove  otherwife,  and  then  he  can  be  no  way 
provided  with  Materials  for  his  Defence,  but  he 
mufl  lofe  all  Advantages  which  the  Law  gives  him 
for  his  Defence.  My  Lord,  if  this  be  the  Courfe 
of  latter  Times,  yet  you  will  not  take  that  to  be 
fuch  a  Law  as  is  binding  to  all  future  Times  } 
and  we  are  furc  the  King's  Council  cannot  fhew 
that  this  was  the  antient  Praftice,  for  that  was 
quite  otherwife. 

L.  C.  J.  Mr.  Finch,  you  were  not  here,  I  fup- 
pofe,  when  this  Quefiion  came  in  Debate  in  this 
Court  lately,  in  the  Cafe  of  a  very  great  Perfon  : 
'Twas  urged  very  earneftly  and  very  learnedly  by 
one  that  flands  by  you.  We  upon  that  Debate 
asked  Sir  Samuel  JJiry,  what  the  Courfe  of  the 
Court  was?  and  he  told  us,  that  the  Courfe  of  the 
Court  ( of  his  own  Knowledge  for  all  the  Time 
that  he  had  fat  as  Clerk  of  the  Crown  in  this 
Court)  was,  that  when  any  one  was  brought  in 
Cuftody,  or  upon  a  Recognizance,  they  were  to 
plead  prefently. 

Mr.  Finch.  Sir  Samuel  Aftry  has  not  been  here 
fo  very  long,  as  to  make  the  Piaftice  of  his  Time 
the  Courfe  of  the  Court. 

L.  C.  y.  But  I  will  tell  you  what  he  faid  fur- 
ther, if  you  will  hear  me:  He  faid,  he  had  en- 
quired of  Mr.  IVaterhoufe,  whom  we  all  know  to 
have  been  an  old  Clerk  in  the  Crown-Office,  and 
he  told  him,  that  that  had  been  the  Pradice  all 
his  Time. 

Mr.  S.  Pemberton.  My  Lord,  I  hope  the  Courfe 
of  the  Courts  oi  JVeJiminJler-hall  fhall  not  depend 
upon  the  Certificate  of  fuch  a  one  as  Mr.  Water- 
houfe,  who  is  a  Man,  we  all  know,  fuperannu- 
ated,  and  very  defeftive  in  his  Memory. 

Mr.  Jufi.  Powel.  Certainly  what  they  defire  for 
the  Defendant  is  veiy  reafonable,  for  I  take  the 
Point  to  be  only  this  ;  whether  a  Man  may  be 
compelled,  being  in  Cuftody,  to  plead  to  an  In- 
formation prefently. 

Mr.  Juft.  Allybone.  Pray,  Brother  Powel,  fpare 
me  a  Word  in  this  Matter.  Mr.  Finch,  I  fuppofe 
you  labour  for  what  the  Court  will  not  deny  you, 
that  you  may  have  Time  to  plead  according  to 
to  the  Courfe  of  the  Court.  We  are  not  making 
Courfes  for  particular  Fa£ts,  that  by  my  Confenc 
we  will  never  doj  but  if  you  fay  fuch  a  Thing  is 
not  the  Courfe  of  the  Court,  and  the  King's 
Council  affirm  it  is,  how  fhall  this  be  determin- 
ed? And  from  whom  can  we  take  our  Informa- 
tion to  determine  what  is  the  Courfe?  I  am  fure 
there  is  none  of  us  that  are  here  now,  can  pretend 
to  tell  what  the  antient  Courfe  was  j  for  my  Parr, 
I  declare  it,  I  cannot  >  and  I  know  no  Reafon 
there  flaould  be  any  Novelty  introduced  into  the 
Court  upon  any  Ground  or  Reafon  whatfoever, 
nor  will  I  confent  to  any  while  I  fit  here :  There- 
fore I  defire  to  know  what  is  the  antient  Courfe, 
and  how  we  fhall  come  to  the  Knowledge  of  that 
Courfe,  if  not  by  the  Certificate  of  thofe  who 
have  been  antient  Officers  of  the  Court? 

L.  C.  y.  Nay,  that  is  certain,  the  Court  will 
bring  in  nothing  new  in  any  fuch  Cafe  as  this. 

Mr.  Jufi.  AUybone.  If  th;u  hath  not  been  the 
antient  Courfe  without  Exception,  I  am  againft 
it  J  I  know  no  Reai'on  my  Lords  the  Bifhops 
iTiould  have  any  thing  new  put  upon  them ;  On 
the  other  Side,  they  mull  not  expeft  to  have  the 
antient  Courfe  of  the  Court  declined  in  their 
Gate. 

Mr. 
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Air.  Pollexfen.  Pray,  my  Lord,  hear  me  a  little 
in  this  Matter:  'Tis  not  my  Defire  that  any  Law 
ihould  be  alter'd  for  any  particular  Cafe,  and  the 
Courfe  of  the  Court  I  know  is  the  Law  of  the 
Court ;  but  I  humbly  crave  leave  to  fay,  That  I 
take  the  antient  Courfe  of  the  Court  to  be  quite 
otherwife  than  what  the  King's  Council  would 
have  it.  There  may  be  particular  Things  done  now 
and  then,  perhaps  in  particular  Cafes,   and  upon 
particular  Occafions,  which  will  not  make  what  is 
fo  done  to  be  the  Courfe  of  the  Court,  nor  be  a 
binding  Rule  to  you.     Now,   as  to  this  Matter 
of  Time  or  no  Time,  to  plead  to  an  Information, 
I  remember  the  Time  very  well,  when  I  and  fome 
others  that  flood  at  the  Bar,  and  wondred  when 
we  faw  this  Praftice  coming  in,  and  thought  it  a 
very  hard  and  mifchievous  Thing}  for,  in  Truth, 
the  feveral  Plots  that  have  been,  and  the  Heats  of 
Men  about  thofe  Things,   have  brought  in  this 
Courfe :  For  certain  I  am,  and  I  dare  affirm,  there 
never  was  any  fuch  Courfe  here  before,   neither 
upon  Warrant  from  the  Chief  Juftice,  nor  upon 
Recognizance,  or  any  other  Procefs,  was  a  Man 
compelled  to  plead  inftantly,  without  having  a 
Capias  in  the  regular  Form,  after  a  Contempt  for 
not  appearing  upon  Summons.    Truly,  my  Lord, 
we  had  no  Intereft  in  the  Matter  one  way  or 
other,  to  make  us  fcruple  it  any  otherwife  than  as 
we  were  concerned  that  the  Law  and  Juftice  of 
the  Nation  fhould  have  its  true  and  antient  Cur- 
rent.    And  this  I  can  aflure  your  Lordfliips,  that 
here  was  both  my  Lord  Chief  Juftice  Saunders, 
and  Mr.  Serjeant  Holt,  and  myfelf,  who  taking 
Notice  when  this  was  firft  offered  at,  to  make  a 
Man  plead  immediately,  without  giving  him  Time 
to  confider  what  he  fhould  plead,  could  not  but 
fay  among  ourfelves,  that  it  was  an  unreafonable 
Thing  J   and  we  were  inclined  to  fpeak  to  the 
Court  to  inform  tlicm  of  the  Confequence  of  it, 
which  needs  muft  be  very  mifchievous.     Sir  Sa- 
muel yijlry,  we  know,  came  to  be  Clerk  of  the 
Crown  in  my  Lord  Scrogg's  Time.    We  know  'tis 
ufual  and  cuftomary  for  the  Court  to  ask  what  is 
the  Courfe  of  the  Court  in  doubtful  Cafes,  and  to 
receive  the  Information  from  the  Officers  of  the 
Court  on  both  Sides.     If  it  be  on  the  Plea-fide, 
from  Mr.  AJlon;  if  on  the  Crown- fide,  from  Sir 
Samuel  Aflry,  concerning  Things  of  Pradtice ;  but 
I  did  never  think  that  what  they  reported  was  fi- 
nal and  conclufive  to  the  Court :  But  to  make  this 
Matter  clear,    I   humbly  pray,   that  you  would 
pleafe  to  give  Order  for  the  Search  of  old  Prece- 
dents,  how  the  old  Praftice  really  hath   been  : 
Every  thing  that  has  been  done  in  hot  Times,  is 
not  to  be  made  a  ftanding  Rule.    If  there  do  any 
fuch  thing  appear  to  have  been  done  and  pra£tifed 
antiently,  truly,  my  Lord,  I  will  fubmit,  and  fay  I 
am  under  a  mighty  Miftakej  but  if  this  which  is 
now  urged  for  the  Courfe  of  the  Court,  is  nothing 
but  what  the  Zeal  of  the  Times,  and  Heat  of 
Perfecutions  hath  introduced,   furely  that  is  not 
fit  to  be  a  conftant  Rule  for  the  Court  to  go  by  > 
for  every  one  knows,  that  the  Zeal  of  one  Time 
may  bring  in  that  by  Surprize  upon  one  Man, 
which  when  things  are  cool,    at  another  time 
will  appear  to  be  plain  Injuftice,    We  have  indeed 
feen  ftrange  Things  of  this  kind  done  before,  but 
I  hope  to  God  they  are  now  at  an  End,  and  we 
Ihall  never  fee  any  fuch  thing  done  hereafter  j  and 
as  for  this  particular  Point,  I  think  it  is  a  wonder- 
ful Thing  in  the  Confequence  of  it,  if  the  Law 
ihould  be  as  they  would  have  it.  Here  is  a  long  In- 


formation jult  read  over  to  a  Man    but  whether 
long  or  iliort,  as  to  the  main  Point,  'tis  the  fame) 
and  you  lay  the  Courfe  of  the  Court  is,  he  muft 
plead  to  it  immediately.  Surely  Matters  of  Crime 
that  require  Punillmient  to  be  inflifted  on  Men, 
arc  of  as  mucli  Confequence  and  Concern,  as  any 
Civil  Matter  whatfoever  >   and  Men  are  to  have 
their  Rights  in  thofe  Matters  prclerved,  as  well  as 
in  other  Matters,  which  is  all  1  prefs:  For  fuppofe 
a  Man  has  a  fpecial  Matter  to  plead,  as  particularly 
fuppofe  it  be  the  King's  Pardon,  I  cannot  give  this 
in  Evidence  upon  a  Trial  after  not  guilty  pleaded, 
then  I  ought  to  plead  it  j  but  what  if  I  have  it  not 
ready  .''  'Tis  not  telling  the  Court  of  it,  without 
ftiewing  of  it,  that  will  doj  and  it  may  be  a  Man 
that  is  taken  up,  and  brought  hither  in  Cuftody, 
cannot  have  it  ready  to  fhew  j  but  yet  then  by  this 
Rule  a  Man  fhall  lofe  the  Benefit  of  his  Plea,  by 
being  compelled  to  anfwer  immediately ;  But  they 
fay,  the  Court  will  do  right,  I  fupppofe  they  willj 
and  my  Lords  the  BilTiops  in  this  Cafe  I  believe  do 
not  diftruft  but  that  the  Court  will  do  right}  but 
I  never  thought  the  Law  was  brought  to  that  Pals, 
that  fuch  Things  as  thefe  were  left  wholly  in  the 
Difcretion  of  the  Court.    Certainly  Imparlances, 
Time  to  plead,  and  juft  Preparations  for  a  Man's 
Defence  are  Things  that  the  Law  has  fettled,  and 
not  left  in  the  Difcretion  of  the  Court  j  and  truly 
to  me  it  feems  all  one  utterly  to  take  away  a  Man's 
Defence,  as  to  hinder  him  of  the  Means  to  pre- 
pare for  it.     My  Lord,  here  is  an  Information  be- 
fore you  againft  thefe  noble  Lords,  it  is  a  Matter 
of  great  Moment,  and  though   I  hope  in  God 
there  is  no  great  Caufe  for  it,  yet  however,  fince 
fuch  Perfons  are  concerned,  and  'tis  a  Matter  of 
fiich  great  Weight,  I  hope  you  will  give  us  fuch 
an  Imparlance,  as  if  we  had  this  Day  appeared  up- 
on the  ordinary  Procefs,  which  is  an  Imparlance 
until  the  next  Term. 

L.  C.  J.  There  is  a  Difference  between  this  and 
that  other  Cafe :  If  my  Lords  the  Bifhops  had  ap- 
peared upon  the  Summons,  they  would  have  had 
an  Imparlance  of  Courfe  }  but  when  they  are 
brought  up  hither  in  Cuftody,  that  mightily  al- 
ters the  Cafe.  But  that  we  may  not  be  too  halty  in 
a  Thing  of  this  Nature,  let  the  Clerk  of  the  Court 
be  confulted  with,  that  we  may  know  what  the 
true  Courfe  is. 

Mr.  Jtt.  Gen.  My  Lord,  we  pray  Sir  Samuel 
Aflry  may  be  examined  a  little  about  it. 

Mr.  Jufi.  Allybone.  Mr.  Pollexfen,  I  believe  the 
Court  is  unanimous  in  their  Refolutions  of  making 
nothing  new  in  this  Cafe}  but  pray  give  me  leave  to 
tell  you,  this  is  not  the  firft  Time  that  this  Que- 
ftion  has  come  to  be  agitated  in  this  Court  fince  I 
came  hither.     Now  from  whence  can  the  Court 
take  their  Meafures  to  be  rightly  informed  what 
the  Practice  of  the  Court  is,  but  from  the  Infor- 
mation of  the  Officers  of  the  Court  .^    who  by 
their  conftant  Employment,  are  moft  capable  of 
knowing   what    the   Courfe    is.      Now    if  you 
come  to  offer  any  thing  that  may  be  Matter  ot 
Doubt  to  the  Court,  concerning  the  Pradlice  of 
the  Court,  you  having  known  that  this  thing  was 
controverted  before  (for  lb  it  has  been)  iTiould  have 
provided  yourfelf  with  fomething  that  muft  be  a 
reafonablc  Motive  for  us  to  doubt }    for  this  has 
not  been  only  once,  but  often  moved,  and  our  Of- 
ficers have  been  confulted  with  concerning  this 
Queftion,  which  took  its  Rife  from  fuch  Obje6tions 
as  you  have  made  now.   Now  for  you  to  tell  us. 
That  you  defire  that  we  would  look  into  Prece- 
dents, 
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dents,  is,  methinks,  pretty  odd.  If  you  had  brought 
us  any  Precedents,  it  had  been  fomething  :  And 
withal  I  muft  tell  you,  that  you  muft  not  reckon 
the  Favour  of  the  Court,  in  any  particular  Cafe, 
to  be  the  ftanding  Rules  for  the  Practice  andCourfe 
of  the  Court;  but  inftead  of  bringing  Precedents, 
you  only  offer  your  own  Thoughts,  and  thofe 
would  create  no  Doubt  in  us  but  what  has  been 
before  fatisfied  upon  Examination  of  the  Officers 
of  the  Court. 

Mr.  PoUexfen.  Pray  Sir,  will  you  give  me  leave 
to  anfwer  one  Word. 

Mr.  Juji.  Powell.  Truly  I  have  not  obferved 
that  ever  this  Point  was  ftarted  fo  as  to  beget  a 
Qiieftion  fince  I  came  hither,  but  only  in  the 
Gales  of  the  ^o  Warranto' s  -,  and  truly  in  that 
Cafe  I  thought  it  hard  they  fhould  be  denied 
Time  to  plead,  efpecially  the  Confequence  bemg 
fo  fatal. 

L.  C.  J.  Yes,  yes.  Brother,  it  has  been  feve- 
ral  Times. 

Mr.  JuJi.  Powell.  Truly,  my  Lord,  I  have  not 
obferved  ir,  nor  do  I  remember  it. 

Sir  Rob.  Sawyer.  My  Lord,  I  have  always  ta- 
ken the  Diftinftion,  as  to  thefe  Matters,  to  be 
this 

Mr.  Jufl.  Powell.  But,  my  Lord,  iftheantient 
Courfe  of  the  Court  hath  been  to  grant  an  Impar- 
lance, and  a  Copy  of  the  Information  before  they 
plead,  I  fee  no  Reafon  why  my  Lords  the  Bifhops 
fhould  not  have  the  Benefit  of  that  antient  Courfe : 
For  if  a  Man  that  is  fued  at  Law  for  a  two-penny 
1  refpafi,  fhall  have  that  Advantage  as  to  receive 
a  Declaration,  and  have  Time  to  plead  what  he  can 
to  it,  why  iTiould  not  my  Lords  the  B  lliops,  in  a 
Matter  ot  f .  great  Weight,  have  the  fame  Advan- 
tage too.?  But  indeed,  if  the  Courfe  of  the  Court 
had  beeii  antiently  otherwiie,  I  can  fay  nothing  to 
it  J  for  the  Courfe  of  the  Court  is  certainly  the 
Law  of  the  Court. 

Mr.  JuJi.  Allybone.  Brother  Powell  you  fay 
well,  if  they  did  produce  any  one  Precedent  to 
gi\'e  us  Occafion  to  doubt  in  the  Matter. 

Sir  Rob.  Sawyer.  Pray,  good  my  Lord,  will 
you  give  me  leave • 

AJr.  Jtt.  Gen.  Why,  Sir  Robert  Sawyer.,  will 
you  never  have  done  ? 

Mr.  Soil.  Gen.  No,  they  are  fo  zealous  and  ea- 
ger in  this  Cafe,  that  they  wont  permit  either  the 
Court,  or  any  body  elfe  to  fpeak  a  Word  but 
themfelves. 

Mr.  S.  Pemberton.  Good  Mr.  Sollicitor,  give 
us  leave  to  anfwer  the  Objeftion  that  the  Court 
hath  made  to  us-,  we  would  fatisfy  your  Lordihip 
where  the  Diflindion  really  lieth,  where  there  has 
been  an  Opportunity  for  the  Party  to  come  in,  as 
by  Summons  or  Subpoena^  or  the  like,  and  he  has 
flipped  that  Opportunity,  and  fo  the  King  is  de- 
layed. In  that  Cafe  they  always  ufed  to  put  the 
Party  upon  Pleading  prefently,  when  he  was  ta- 
ken up  upon  a  Capias.,  and  brought  inCuftodyj 
but  when  there  was  never  any  Subpoena  taken  out 
(as  the  Cafe  is  here)  fo  that  the  Party  never  had  an 
Opportunity  to  come  in  and  render  himfelf,  and 
appear  to  anfwer  it  according  to  the  due  Courfe  of 
Law,  an  Imparlance  was  never  yet  denied,  nor 
Time  to  plead  j  and  that  is  the  Cafe  here. 

Sir  Rob.  Sawyer.  My  Lord,  Mr.  Serjeant  has 
given  you  the  true  Diflin£tion,  where  Procefs  has 
gone  out  to  fummon  any  one  to  appear  to  an  In- 
formation, and  he  hath  failed  to  appear  according 
to  the  Summons,  and  the  Profecutor  for  the  King 
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takes  out  a  Capias]  if  he  be  brought  in  upon  that 
Capias.,  the  antient  Courfe  has  been  fo  as  they  fay : 
But  for  that  other  Matter,  where  a  Man  comes ■ 
in  upon  a  Commitment  at  the  firfl  Intlance,  and 
an  Information  is  put  in  jufl  as  this  is,  the  fame 
Morning,  and  not  before "j  if  they  can  fliew  any 
one  Precedent  of  this  Kind  fifteen  Years  ago,  I 
would  be  contented  to  yield  that  they  are  in  the 
right  J  but  I  am  fure  they  are  not  able  to  do  it. 
In  Sir  Matthew  Hales's  Time  when  this  was  mo- 
ved, it  was  refufed  >  and  he  was  clear  of  another 
Opinion. 

Mr.  Att.  Gen.  I  hope  now,  my  Lord,  we  fhall 
be  heard  a  little  for  the  King;  and  I  cannot  for- 
bear obferving  in  the  firft  Place,  fomewhat  that 
thefe  Gentlemen  have  offered  at,  who  are  now  in- 
veighing againfl  the  Heat  of  the  Times,  when  a 
great  Part  of  that  Heat  we  know  who  were  the 
Inflamers  of;  but  what  is  all  this  to  the  Purpofe? 
The  Queffion  is  barely  this.  Whether  when  a 
Man  is  brought  into  Cuflody  into  this  Court,  and 
charged  with  an  Information,  he  fhall  not  by  the 
Courfe  of  the  Court  be  compelled  to  plead  pre- 
fently ? 

Sir  Rob.  Sawyer.  To  Indiftments  for  Treafon 
and  Felony  he  fhall  be  compelled  to  plead  pre- 
fently, but  not  to  an  Information  for  Mifdemea- 
nors. 

Mr.  JuJi.  Powell.  It  feems  to  me  very  hard  he 
fhould. 

Mr.  Att.  Gen.  Sir,  there  are  many  Things  that 
feem  hard  in  Law,  but  yet  when  all  is  done,  the 
Judges  cannot  alter  the  Law.  'Tis  a  hard  Cafe 
that  a  Man  that  is  tried  for  his  Life  for  Treafon  or 
Felony,  cannot  have  a  Copy  of  his  Indiftment, 
cannot  have  Council,  cannot  have  his  WitnefTes 
fworn;  but  this  has  been  long  praftifed,  and  the 
Ufage  is  grown  to  a  Law,  and  from  Time  to  Time 
it  hath  been  fo  taken  for  Law;  it  cannot  be  altered 
without  a  new  Law  made ;  as  it  hath  been  hereto- 
fore, fo  it  mufl  be  now,  till  a  greater  Authority 
alter  itj  and  fo,  as  to  the  Cafe  here  at  prefent,  if  ic 
were  a  new  Cafe,  and  it  was  the  firfl  Inftance,  I 
mufl  confefs,  I  think  I  fhould  not  prefs  it ;  but  if 
this  be  the  conftant  Pradice  of  the  Court,  and  if 
thefe  Gentlemen  that  now  oppofe  it,  fome  of  them 
minifterially,  fome  of  them  judicially,  have  them- 
felves eflablifhed  this  Pra6tice,  they  have  no  Reafon 
to  wonder  that  we  follow  them  in  it.  We  do  not 
blame  them  for  what  they  do  now ;  for  Men  when 
they  are  of  Council  may  be  permitted  to  argue  for 
their  Client  contrary  to  their  former  Opinions; 
but  if  thefe  Things,  by  their  Procurement,  have 
been  done  thus  before,  furely  without  Offence  we 
may  pray  the  like  may  be  done  now.  'Tis  our 
Duty,  on  Behalf  of  the  King,  to  defire  that  he 
may  have  Right  done  him,  as  well  as  they  on  Be- 
half of  my  Lords  the  Bifhops ;  and  for  the  Ufage, 
to  cite  Precedents  were  endlefs,  elpecially  of  late 
Times,  and  thefe  Gentlemen  know  them  all  very 
well,  for  they  were  fome  of  them  Parties  to  them 
themfelves,  and  we  can  do  no  more,  nor  need,  than 
to  put  them  in  mind  of  their  own  Doings;  whether 
it  was  fo  before  their  Time  or  nor,  it  concerns 
them  to  make  out  and  retra£t  their  own  Enorsj 
but  in  our  Obfervation,  if  ever  this  was  prefled,  or 
infilled  upon  on  the  King's  Behalf^  this  Courfe 
has  always  been  purlued. 

Sir  Rob.  Sawyer.  For  a  Precedent,  my  Lord, 
there  is  the  Cafe  of  my  Lord  Hollis,  where  there 
was  given  Time  after  Time, 

Mr 


142.  The  Trial  of  the  Seven  Bifhops,      Trin.  "4  Jac.  II. 

has  been  often  contefted,  I  confefs 


320 

Mr.  Soil.  Gen.  That  was  only  Time  to  argue 
the  Plea  to  the  Jurifdiftion  of  the  Court. 

Mr.  7"fi-  Po'well.  Mr.  Sollicitor,  have  you  ever 
tnown  it  contefted,  and  upon  Debate  To  ruled, 
in  an  Information  for  a  Mifdemeanor,  as  this 
Cafe  is? 

Mr.  Soil  Gen.  If  you  pleafe  to  ask  Sir  Samuel 
Jftry,  he  will  inform  you  how  the  Courfe  has 
been. 

L.  C.  y.  What  fay  you,  Sir  Samuel  JJiry  ? 
Sir  Samuel  Aftry.  My  Lord,  when  I  came  into 
this  Place,  there  was  an  antient  Gentleman  that 
had  been  long  a  Clerk  in  the  Office. 

L.  C.  J.  How  many  Years  is  it  fince  you  came 
into  this  Office? 

SirSamuelJflry.  About  a  Dozen  Years,  I  think, 
my  Lord  >  and  he  fat  in  this  Place  where  Mr.  Har- 
court  does  now.  He  was  always  accounted  a  loyal, 
honeft,  and  intelligent  Man,  that  is  Mr.  Water- 
houfe.^  who  is  now  alive;  and  when  I  came  into 
my  Office,  I  took  my  Inftruftions  in  a  great  Mea- 
fure  from  him,  and  asked  him  what  the  Courfe 
of  the  Court  was,  in  fuch  Cafes  which  I  myfelf 
did  not  underftand ;  for  though  I  had  been  an  At- 
torney twenty  Years,  yet  it  was  on  the  other  Side, 
the  Civil  Side ;  and  though  I  knew  fome  Things 
of  my  own  Knowledge,  yet  I  did  not  fo  well 
know  the  whole  Pra£tice  of  the  Court  >  and  par- 
ticularly I  asked  him,  what  was  the  Courfe  of  the 
Court  in  this  Cafe  that  is  now  in  Queftion,  and 
he  told  me,  that  in  all  his  Time  and  Experience, 
if  a  Man  appears  upon  a  Recognizance,  or  was  a 
Perfon  in  Cuftody,  or  appeared  in  propria  perfona.^ 
as  a  Perlon  priviledged,  he  ought  to  plead  at  the 
firft  Inflance  i  and  according  to  that  Pradtice,  when 
Siv  Robert  Sawyer  was  Attorney  General,  it  was  the 
conftant  Praftice,  and  I  am  fure  he  knows  it  is  no 
new  Thing. 

Sir  Rob.  Saivyer.  But  upon  what  Information, 
Sir  Samuel  JJlry,  were  they  Informations  upon 
Mifdemeanors  ? 

Sir  Samuel  Ajlry.  Yes,  feveral. 
Sir  Robert  Sawyer.   But  was  there  no  Procefs 
taken  out  firft  to  call  the  Party  in  ? 

Sir  Samuel  jiftry.  Yes,  where  Procefs  was  never 
taken  out. 

Mr.  Att.  Gen.  For  how  long  Time  is  that  you 
(peak  of  your  own  Knowledge,  Sir  Samuel? 
Sir  Sam.  Aftry.  About  a  Dozen  Years. 
Mr.  S.  Pemberton.  It  was  never  done  till  very 
lately,  but  after  the  Party  was  in  Contempt  for 
not  appearing. 

Mr.  Soil.  Gen.  I  would  ask  you.  Sir  Samuel 
AJiry.y  one  Queftion  :  Was  the  ufual  Procefs  of 
Subpoena  firft  taken  out?  For  Mr.  Serjeant  Pem- 
berton fays  it  was ;  do  you  find  any  Warrant  for 
fuch  a  Difference  as  that  ? 

Mr.  S.  Pemberton.  Do  you  find  any  fuch  Cafe 
as  this  is? 

Mr.  Soil.  Gen.  Nay,  pray  Mr.  Serjeant,  give 
us  your  Favour,  and  let  us  ask  our  Queftions  ac- 
cording to  your  own  Doftrine.  How  do  you  find 
the  Pra£tice  to  have  been  as  to  that  Diftinftion 
they  have  made? 

Sir  Sam.  Aftry.  Sir,  I  would  be  very  loath  to 
enlarge  the  Precedents  of  the  Crown-Office  fur- 
ther than  the  Truth  is;  I  tell  you  whence  I  took 
my  Inftruftions,  from  Mr.  Waterhoufe.,  who  was 
an  antient  Clerk  in  the  Office ;  he  has  been  in  that 
Office  fixty  Years,  and  the  Inftruftions  I  took 
from  him,  were,  that  this  was  the  Praftice  all  his 
Time,  and  it  has  been  aflerted  all  my  Time.  It 
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lexfen  has  always  oppofed  it,  and  moved  againft  it, 
but  it  has  been  always  ruled  againft  him :  I  know 
it  was  againft  his  Judgment,  but  the  Court  always 
over- ruled  it. 

Sir  Rob.  Sawyer.  Sir  Samuel  Aftry.^  can  you  give 
any  one  Precedent  before  you  came  into  this  Of- 
fice? 

Sir  Sam.  Aftry.  Sir,  I  can  go  no  farther  than 
this  that  I  have  told  you,  what  Information  I  re- 
ceived from  him. 

Sir  Rob.  Sawyer.  What  is  all  this  but  a  Certifi- 
cate from  Mr.  Waterhoufe  ? 

L.  C.  7.  We  can  be  informed  no  otherways 
than  by  Certificate  from  the  old  Clerks  of  the  Of- 
fice. 

Mr.  S.  Pemberton.  Alas,  he  is  a  Child,  and  not 
fit  to  do  any  thing. 

Mr.  Pollexfen.  We  all  know  Mr.  TJ'^aterhoufe 
very  well,  he  is  a  very  weak  Man,  and  always  was 
fo,  and  there  is  no  depending  upon  any  thing  that 
he  fays. 

Mr.  Soil.  Gen.  Pray,  my  Lord,  will  you  hear 
us  a  little  for  the  King. 

The  Bijhop  of  Peterborough  whifpering  with 
Sir  Robert  Sawyer,  Mr.  Sollicitor  faid  to 
him.^  My  Lord.,  you  had  better  look  another 
way.,  and  look  towards  the  Court,  for  there 
your  Bufinefs  lies. 
L.  C.  J.  Well,  Mr.  Sollicitor,  what  fay  you  ? 
Mr.  Soil.  Gen.  My  Lord,  it  appears  plainly,  that 
the  King  is  in  PofTeffion  of  this  Privilege,  and  has 
been  fo  for  thefe  Dozen  Years ;  for  fo  long  the  Ju- 
ftice  of  the  Kingdom  towards  all  the  Subjefts, 
hath  run  in  all  the  Inftances  of  it  in  this  Channel  > 
and  though  it  hath  been  contefted  as  often  as 
Mr.  Pollexfen  has  been  of  Council  for  the  Defen- 
dant, in  fuch  Cafes  it  has  always  been  ruled  againft 
him.  He  indeed  has  made  his  continual  Claims  (Sir 
Samuel  Aftry  fays)  he  has  raifed  the  Duft,  and  made 
a  Hue  and  Cry,  but  it  has  always  gone  againft  him : 
And  I  would  ask  the  reft  of  you  Gentlemen  that 
are  of  Council  for  my  Lords  theBifliops  (for  fome, 
or  one  of  you,  I  am  fure,  has  been  concerned  in 
every  Information  that  has  been  exhibited  in  this 
Court  for  thefe  nine  or  ten  Years  laft  paft,  I  would 
ask  you)  whether  in  any  Information  that  you  have 
been  concerned  in,  if  the  Party  being  brought  in 
by  Procefs,  infifted  to  have  Time  and  an  Impar- 
lance, it  was  ever  granted  him  ?   I  know  you  will 
not  fay  it  ever  was  j   why  then  fhould  there  be 
more  done  in  this  Cafe,  than  has  been  done  in  all 
other  Cafes  thefe  ten  Years?  'Tis  not  fufficient  to 
make  Declarations  againft  the  Unreafonablenefs  of 
the  Practice,  for  it  is  but  what  you  have  done 
yourfelves,  and  infifted  upon  for  Law  j   and  all 
thofe  Men  that  upon  Informations  have  been  com- 
pelled to  plead,  have  had  Injury  done  themj  or 
elfe  thefe  Lords  will  have  no  Injury  by  the  Court's 
taking  the  fame  Courfe.     It  is  true,  my  Lords  the 
Bifhops  are  Peers,  and  here  are  feven  of  them, 
and  feven  Lords  go  a  great  Way ;  they  make  a 
Committee,  I  think,  in  the  Houfe  of  Peers,  and 
a  mighty  Matter  is  made  of  it,  that  this  is  the 
Cafe  of  fo  many  Lords  !    But  will  you    alter 
the  Courfe  of  the  Court,  becaufe  feven  of  my 
Lords  the  Bifhops  are  concerned  in  it,  and  they 
make  a  mighty  Stir  about  the  Reafonablenefs  of 
the  Thing?  How  can  it  be  believed  that  the  Law 
will  not  give  a  Man  Time  to  malce  his  Defence? 
They  agree  themfelves,  that  if  it  were  in  the  Cafe 
of  Life  and  Death ,  they  muft  plead  prefently  ; 
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and  doth  not  the  fame  Reafon  hold?  And  may  not 
an  Argument  be  drawn  a  fortiori^  in  the  Cafe  of  a 
Mifdcmcanor?  If  I  am  not  to  have  Time  when  I 
plead  for  my  Life,  there  is  Icfs  Reafon  I  fhould 
have  Time  to  anfwer  aTrefpafs:  But,  my  Lord, 
'tis  not  Reafon  that  weighs  in  the  Cafe,  'tis  the 
Courfe  of  the  Court,  which  is  the  Law  of  the 
Court  that  we  are  contending  for:  And  what  is 
there  in  the  Cafe  that  fhould  require  fo  much  Time 
for  my  Lords  the  Bifliops  to  plead  to  it  ?  It  is 
charged  in  the  Information,  that  thefe  noble  Pre- 
lates did  make  a  Libel  which  was  produced  by 
them,  and  publifhed  in  the  King's  Prefence  >  they 
can  eafily  tell  whether  they  have  done  this,  or  not 
done  it.  What  can  they  plead  but  the  general  If- 
fue.'  They  talk  of  fpecial  Matter  to  be  pleaded, 
but  can  they  Ihew  any  more  that  they  can  fay, 
than  what  any  poor  ordinary  Countryman,  if  he 
were  here  to  plead  to  an  Information,  could  fay  ? 
That  is,  whether  he  was  guilty  or  not  guilty. 
Thefe  Lords  can  tell  whether  it  be  true,  that  they 
did  publifli  the  Paper  laid  in  the  Information,  and 
then  your  Lordihip  will  tell  them  what  will  be 
the  Confequences  of  that  Publication  in  Point  of 
Law.  We  fay  all  this  was  done  at  Wefiminjler; 
there  the  Scene  is  laid,  and  it  is  not  an  Informa- 
tion for  an  old  ftale  Thing  done  a  great  while  ago, 
but  a  Thing  that  was  done  Yefterday,  and  aThing 
nototious  enough,  their  contefting  with  the  King 
about  his  Declaration  of  Indulgence.  And  as  to 
what  Mr.  Finch  has  faid,  that  this  is  a  Novel  In- 
vention, and  a  Trick  to  rob  a  Man  of  his  juft  De- 
fence }  fure  he  forgets  who  it  is  that  taught  us  the 
Trick.  If  it  be  a  Trick,  we  have  learnt  it  from 
thofe  that  trick'd  before  us  j  and  what  is  it  that 
thefe  Lords  do  defire?  They  would  have  an  Im- 
parlance till  Michaelmas  Term :  Does,  or  can  your 
Lordfhip  think  they  ask  that  which  is  reafonable? 
To  have  fix  Months  Time  to  plead  not  guilty  to 
an  Information  for  a  Libel,  and  when  fo  many 
Men  have  been  denied  it  formerly  upon  the  Infti- 
gation  of  thofe  very  Gentlemen  that  now  prels 
fo  very  hard  to  have  it  granted,  fure  they  muft 
expeft  to  be  denied  it  too  j  and  all  this  while  thefe 
Lords  lie  under  this  Accufation,  which  is  not 
fo  trivial  a  Matter  as  fome  would  make  it.  I  be- 
lieve my  Lords  the  Bifliops  have  a  Defire  to  be 
cleared,'  I  fuppofe  it  is  only  their  Council  that 
defire  to  delay  it,  upon  what  Ground  I  know  not ; 
I  believe  they  themfelves  would  be  glad  to  remove 
the  Imputation,  which  would  be  bell  done  by 
a  Trial,  and  the  fooner  the  better ;  If  they  have 
a  Mind  to  juftify  themfelves,  that  is  the  readieft 
Courfe  for  it,  and  they  may  do  it  prefently,  by 
pleading  Not  Guilty.  My  Lord,  I  know  I  am 
in  a  great  Auditory,  and  Abundance  of  your 
Lordfliip's  Time  has  been  taken  up  already  j  I 
prefs  it  therefore  for  the  Sake  of  the  King,  and 
for  the  Sake  of  my  Lords  the  Bifliops,  we  Aall 
elfe  have  all  hang  in  fufpence,  and  hang  in  the 
Air  for  fix  Months  longer ;  therefore  let  the  Mat- 
ter be  put  upon  a  fair  Iflue,  fo  as  it  may  come 
to  a  fpeedy  Determination.  I  am  fure  if  thefe 
Lords  be  innocent  to  Day,  they  will  be  inno- 
cent to  Morrow,  and  if  it  were  my  own  Cafe,  I 
would  defire  to  have  it  tried  as  fpeedily  as  I 
could,  and  therefore  I  pray  they  may  plead  imme- 
diately. 

Mr.  Juft.  Pozvell.  Mr.  Sollicitor,  what  do  you 
fay  to  the  Difference  that  was  taken  between  a 
Perfon  that  was  brought  in  Cufl;ody  at  the  firft  In- 
ftancc,  where  there  is  no  Contempt  to  the  Procefs 
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of  the  Court,  and  one  that  comes  here  by  Capias, 
upon  Default  of  appearing  at  the  Summons? 

Mr.  Finch.  My  Lord,  if  1  apprehend  them 
aright,  they  give  us  more  than  we  did  ask,  for 
Mr.  Sollicitor  has  laid  it  down  as  a  Rule,  that  if  a 
Man  is  taken  upon  a  Capias  m  a  mean  Procefs,  he 
fliall  have  no  Imparlance. 

Mr.  Soil.  Gen.  No,  you  are  greatly  miflaken. 
Sir,  and  I  pray  don't  lay  down  Rules  tor  me. 

Mr.  Finch.  If  I  am  Sir,  I  beg  your  Pardon,  but 
this  I  am  fure  of,  if  a  Fenire  Fac  goes  our,  which 
is  in  the  Nature  of  a  Subpfena^^nd  the  Party  appear 
to  it,  that  being  the  firfl:  Time  he  could  come 
into  Court,  you  cannot  force  him  to  plead  to  an 
Information,  but  he  has  an  Imparlance  of  Courfe. 

Mr.  Juft.  Poixjell.  Methinks  it  feems  very  reafon- 
able, that  this  forcing  a  Man  to  plead  prefently 
fliould  be  only  a  Punifliment  for  a  Contempt  of 
the  Court,  and  pray,  were  my  Lords  the  Bifliops 
in  Contempt  to  the  Court  when  they  came  here  to 
Day  ?  Certainly  they  were  not,  for  no  Man  is  in 
Contempt,  but  he  that  being  ferved  with  Procefs, 
difobeys  that  Procefs  >  and  if  my  Lords  the  Bifliops 
had  been  ferved  with  a  Subpoena  and  had  not  ap- 
peared, then  there  would  have  gone  out  a  Capias 
to  bring  them  in,  and  then  they  would  have  come 
in  upon  a  Contempt,  and  then  they  would  have 
come  within  the  Rule. 

Mr.  Soil.  Gen.  If  you  have  a  Mind  to  it,  you 
may  ask  Sir  Samuel  Aftry  again. 

Mr.  Att.  Gen.  If  they  come  in  upon  Bail,  they 
ought  to  plead  prefently. 

Mr.  Juft.Allybone.  Mr.  Finch,  I'll  tell  you  what 
flicks  with  me,  truly  you  could  not  but  be  aware 
that  this  would  be  required  of  you ;  for  this  very 
thing  was  in  Debate  lafl;  Term,  and  you  know 
what  Rules  the  Officer  faid  was  the  Courfe  of  the 
Court,  why  did  you  not  therefore  come  prepared 
with  fome  Precedents,  to  fhew  us  what  the  Courfe 
of  the  Court  is  ? 

Mr.  Att.  Gen.  Truly,  my  Lord,  at  this  rate, 
we  fhall  keep  your  Lordfliip  here  all  this  After- 
noon, if  thefe  Gentlemen  will  not  be  fatisfied 
with  the  Rule  of  the  Court  >  and  for  an  Anfwer 
to  what  Mr.  Juftice  Powell  fays,  if  any  Riot  be 
committed  in  the  Country,  and  the  Parties  are 
bound  by  Recognizance  to  appear  here,  that  is  no 
Procefs  of  this  Court,  and  fo  confequently  there 
can  be  no  Contempt,  and  yet  they  mull  plead  pre- 
fently. 

Mr.  Juft.  Powell.  There  is  a  particular  Reafon 
for  that,  becaufe  they  are  bound  by  Recogni- 
zance, Sir  Samuel  Aftry  and  others  fay,  that  if  they 
come  in  by  Recognizance  they  mull  plead  pre- 
fently. 

Mr.  Soil.  Gen.  But  for  the  Thing  itfelf  (that 
the  People  that  hear  us  may  not  imagine  that  this 
Court  puts  a  Hardfhip  upon  my  Lords  the  Bi- 
fliops, more  than  is  done  in  other  Cafes'!  it  is  bell 
to  keep  the  fame  Rule  as  in  all  other  Cafes;  for 
when  all  is  done,  when  Jullice  goes  with  an  equal 
Current,  without  any  regard  to  one  Pcrlbn  or 
other,  then  every  body  is  fafe,  and  all  Perfons 
concerned  do  their  Duty :  So  in  this  Cafe,  here  be 
no  Precedents  produced  wherein  it  has  been 
otherwife;  then  can  no  Perfon  complain  but  that 
Things  go  in  this  Cafe  as  they  do  in  all  other 
Cafes;  perhaps  fuch  a  Cafe  (as  to  the  Faft  of  it) 
never  happened  before;  but  for  the  Law  of  it,  that 
is  plain,  and  the  fame  is  in  all  other  Caies;  for 
that  there  may  be  an  Information  againft  my 
Lords  the  Bifliops,  as  well  as  other  People,  if  they 
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make  Libels,  fure  it  is  no  doubt  at  all ;  and  if  an 
Information  lies  againfl:  them  for  it,  they  are  un- 
der the  lame  Rules  as  others  are :  But  tliefe  Gen- 
tlemen talk  of  being  furprited,  and  that  this  is  the 
firlt  Time  they  have  heard  of  this  Information, 
but  have  wc  told  any  News  in  this  Information? 
Was  not  all  that  is  contained  in  it,  notorioufly 
enough  known  before?  Was  not  the  King's  firll 
Declaration  very  well  known  ?  Was  not  his  fe- 
cond  Declaration  very  well  known?  Was  not  his 
Order  of  Council  for  reading  of  the  Declaration 
very  well  known  ?  Is  not  your  own  Petition  a 
Thing  very  well  known  to  yourfelves  and  all  the 
World?  Then  thcle  being  the  particular  Fa£ls  of 
which  this  Information  is  made  up,  and  we  only 
fay  you  did  this  Fad,  and  we  ask  you,  did  you  do 
it,  or  did  you  not  ?  Can  there  be  any  great  Sur- 
prize in  this?  My  Lord,  I  cannot  fee  any  thing 
that  alters  this  from  the  common  Cafe,  but  only 
their  being  Peers ;  and  fince  this  Qi.ieltion  has  been 
heretofore  under  Contelf,  thefe  Gentlemen  have 
had  Time  enough  to  have  prepared  Precedents, 
to  differ  this  from  the  common  Rule,  if  they 
could ;  but  fmce  they  cannot,  we  defire  they  may 
have  the  fame  Rule  that  is  in  all  other  Cafes,  and 
then  to  be  fure  all  will  go  right. 

L.  C.  y.  Sir  Samuel  Jfiry^  pray  will  you  tell 
us,  whether  ever  the  Court  ufed  to  grant  an  Im- 
parlance where  a  Perfon  comes  in  in  Cuftody  ? 
Or  did  you  ever  know,  when  a  Perfon  comes 
in  upon  a  Commitment,  Time  was  given  him  to 
plead  ? 

Mr.  S.  Pemberton.  Have  you  ever  known  it  dif- 
puted  and  denied  ? 

Sir  Sam.  Aflry.  My  Lord,  I  have  known  that 
'tis  in  the  Difcretion  of  the  Court  to  grant  what 
Time  they  pleafe. 

L.  C.  y.  L  it  the  Courfe  of  the  Court  to  give 
an  Imparlance? 

Sir  Sam.  Jflry.  No,  'tis  the  Favour  of  the 
Court,  and  if  the  Defendants  have  at  any  Time 
fliewed  a  reafonable  Caule,  that  they  have  a  fpecial 
Matter  to  plead,  or  any  other  Caufe  allowed  by 
the  Court,  the  Court  has  fometimes  indulged  them 
fo  far  as  to  give  them  Time. 

L.  C.  y.  But  how  is  the  ordinary  Courfe,  Sir 
Samuel  y^Jlry  ? 

Mr.  yujl.  Allyhone.  Ay,  for  as  I  faid  before. 
Things  done  in  particular  Cafes  in  Favour  arc  not 
Precedents. 

Sir  Sam.  Aftry.  I  have  told  your  Lordfhip  the 
Courfe  is  this,  that  any  Perfon  that  appears  upon 
a  Recognizance,  or  is  taken  up  by  your  Lord- 
fhip's  Warrant,  or  by  a  Warrant  from  a  Juftice  of 
Peace,  or  any  other  way  in  Cuftody,  or  any  Offi- 
cer of  the  Court  that  is  a  privileged  Perfon,  and 
that  muft  appear  mpropri:i  perfona.,  muft  plead  pre- 
fently,  if  the  Court  upon  particular  Reafons  do 
not  give  him  Time>  and  this  I  received  Informa- 
tion of,  as  the  Practice  of  the  Court,  from  Mr.  Wa- 
terhoufe^  who  had  been  a  Clerk  in  the  Office  fixty 
Years. 

Mr.  Soil.  Gen.  He  faid  fo  before,  but  thefe  Gen- 
tlemen will  never  be  contented,  unlefs  they  have  a 
new  Law  made  for  them. 

Mr.  Pollexfcn.  My  Lord,  I  would  not  unnecef- 
favily  trouble  your  Lordlhip  ;  but  truly  this  is  a 
Cafe  of  great  Concern.  And  firft  of  all,  I  think 
we  fliall  all  agree,  that  what  has  been  ufed  for  ten 
or  twelve  Years  paft  will  not  make  the  Courfe  of 
the  Court,  and  next  I  perceive  they  do  not  bring 
any  one  Inftance  for  any  Proceeding  of  this  Sort 


above  ten  or  twelve  Years  old.     But  then  fay  they 
on  the  other  Side,  Why  do  not  you  bring  Prece- 
dents that  it  has  gone  otherwife  heretofore?  My 
Lord,  that  cannot  be  done,  for  it  is  a  Negative 
on  our  Side,  that  this  which  they  defire  is  not  the 
Courfe  of  the  Court :  But  then,  as  it  is  impoffi- 
ble  to  prove  a  Negative,   fo  the  Proofs  fhould 
come  on  the  other  Side,  that  this  has  been  done; 
They  ought  to  fliew  it,  if  there  has  been  any  fuch 
thing  as  a  ftanding  Rule,  or  elfe  it  fliall  be  pre- 
fumed  an  Innovation,  as  being  contrary  to  all  Rea- 
fon.    But,  my  Lord,  becaufe  they  put  it  upon  us, 
there  is  this  Proof  on  our  Side,  as  much  as  a  Ne- 
gative can  afford.     In  thofe  Proceedings  that  were 
in  the  great  Cafe  of  the  Habeas  Corpm.,  there  was 
an  Information  againft  Elliot  and  others  j  they  had 
Time  given  them  to  plead  over  and  over,  fo  that 
there  is  one  Precedent :   And  as  many  of  thefe 
Cafes   in  former  Times   as  can  be  found,   will 
fhew  that  this  was  always  the  Courfe.  But  pray, 
fay  they,  produce  us  one  Inftance,  that  ever  there 
was  a  Man  that  came  in  upon  a  Recognizance, 
that  had  Time  to  plead.  Truly,  my  Lord,  I  can- 
not juft  now  tell  whether  any  fuch  Inftance  can  be 
produced,  but  I  verily  believe  there  may  be  a  great 
many}   but  I  tm'n  it  upon  them,   and  that  with 
great  Reafon.  With  Submiffion  to  your  Lordfhip, 
fhew  me  any  Man,  if  you  can,   above  a  Dozen 
Years  ago,   that   had  not  Time  allowed  him  to 
plead.  Ay  but,  fay  they,  Mr.  Waterhoufe^  an  an- 
tient  Clerk  of  the  Crown-Office,  that  has  been 
there  thefe  fixty  Years,   hath  certified  that  this 
hath  been  the  Pra£tice  of  all  his  Time.   My  Lord, 
we  that  have  been  converfant  in  the  Bufinefs  of 
this  Court,  did  all  very  well  know  Mr.  Waterhoufe 
when  he  was  here,  and  fat  in  Court  in  the  Place 
of  Sir  Samuel  Aflry. 

Sir  Sam.  Aflry.  No,  Sir,  it  was  in  Mr.  Bar- 
court's  Place. 

Mr.  Pollexfen.  Well,  he  executed  a  Place  here, 
and  'tis  no  Matter  whether  he  were  Mafter  of  the 
Office  or  no;  but  I  think  we  all  knew  him  veiy 
well,  he  was  a  Man  as  lame  in  his  Bufinefs  as  could 
be }  for  there  are  fome  Men  that  will  never  do  Bu- 
finefs well,  let  them  be  never  fo  long  at  it;  and 
he  was  as  weak  in  the  Praftice  of  the  Court,  and 
every  thing  elfe,  as  'tis  poflible  for  one  that  has 
been  bred  in  an  Office  can  be ;  and  at  this  Time 
he  is  grown  fo  decrepit  and  fuperannuated,  that 
you  may  as  well  depend  upon  the  Certificate 
of  an  old  Woman,  as  any  thing  that  he  fhall 
fay  in  fuch  a  Matter  as  this:  He  is  now  almoft: 
fourfcore  Years  of  Age,  and  has  loft  that  little 
Memory  and  Underftanding  he  had;  but  if  his 
Certificate  muft  be  depended  upon,  becaufe  of  his 
ftanding  in  the  Office,  pray,  my  Lord,  let  him 
come  hither,  and  do  you  ask  him  what  he  has  to 
fay  in  this  Matter. 

Mr.  Soil.  Gen.  Ay,  that  is  very  well  indeed. 
Mr.  Pollexfen.  Good  Mr.  Sollicitor  fpare  us,  cer- 
tainly there  needs  not  fuch  great  Hafle  in  this  Mat- 
ter, we  are  upon  a  Bufinefs  of  very  great  Weight 
and  Concernment ;  for  you  are  now  making  a  Law 
for  the  whole  Kingdom,  in  Point  of  Practice,  in 
Cafes  of  this  Nature.  We  do  fay  indeed,  that  by 
the  Reafon  of  the  Heat  and  Zeal  of  thefe  lalt  ten 
Years,  fuch  a  Ufage  has  been  introduced,  but 
Sir  Samuel  Aflry  tells  you,  it  was  oppofed,  and 
I  hope  that  neither  I,  nor  the  Thing  will  be 
the  worfe  thought  of,  becaufe  I  oppofed  what  I 
thought  an  unreafbnable  and  new  Invention.  My 
Lord,  I  know  in  the  Cafe  of  the  City  of  London^ 
I  we 
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we  had  Time  to  plead  a  whole  Vacation  after  an 
Imparlance,  and  were  not  at  all  hurried  on,  as  the 
King's  Council  would  do  in  this  Cafe.  My  Lord, 
if  they  can  produce  any  anticnt  Precedent  for  it,  1 
will  fay  no  morej  but  there  is  no  Cafe  in  Print  in 
any  of  our  Books  that  ever  I  read,  or  can  remem- 
ber, that  countenances  fuch  an  Opinion.  A  Man 
by  this  Means  may  lofe  his  juft  Defence,  and  he 
has  no  Remedy,  nor  will  it  ever  be  in  his  Power 
to  retrieve  it,  ifbr  he  may  be  brought  on  a  fudden 
into  Court  upon  a  Warrant,  and  when  he  is  here, 
lie  Hiall  be  charged  with  an  Information,  and  pre- 
fently  he  mull  plead  not  guilty,  becaufe  he  has 
not  Time  to  prepare  a  Plea  of  any  other  Nature, 
let  hmi  have  never  fo  much  other  fpecial  Matter 
or  Occafion  for  it.  If  you  pleafe  to  let  this  Matter 
be  examined  what  the  Precedents  are,  and  of  what 
Age  thofe  Precedents  are,  then  perhaps  your  Lord- 
fhip  will  get  fome  Satisfaction  i  but  otherwife,  if 
the  bare  Certificate  of  the  Mailer  of  the  Office  is 
to  be  a  Guide  to  the  Court  what  is  Law,  and 
what  is  not,  we  lliall  be  in  a  very  uncertain  Con- 
dition, elpecially  when  the  Matter  carries  in  the 
very  Face  of  it,  a  great  deal  of  Unreafonablenels 
and  Injuftice.  They  on  the  other  Side  will  argue, 
that  is  not  more  unreafonable  than  the  Practice  in 
ihe  Cafe  of  Treafon  and  Felony,  where  Pcrfons 
are  compelled  to  plead  inftantly.  But  under  Fa- 
vour, my  Lord,  there  is  no  Comparifon  between 
this  Cafe  and  that,  though  I  know  it  was  always 
thought  a  Hardfhip  and  Defeat  in  our  Law,  that 
a  Peri'on  fhould  be  denied  Time  to  plead  in  Cafe 
of  Life  and  Death,  except  he  can  fliew  fome  fpe- 
cial Matter  of  Law  that  he  has  to  plead,  and  then 
lie  has  always  Time  allowed  him  to  put  it  into 
Form  ;  and  I  could  never  think  there  was  any 
Reafon  to  be  given  for  it,  but  becaufe  the  com- 
mon Defences  of  Felons  would  be  httle  Shifts 
and  Arts,  which  would  dellroy  Proceedings,  and 
make  them  tedious,  and  that  would  be  an  En- 
couragement to  People  to  commit  Felony  }  and 
belide  there  is  a  Trull  which  the  Law  repofes  in 
the  Court  in  capital  Cafes,  to  take  Care  that  thefe 
Men  iTiould  not  fuffer  upon  any  little  Tricks  in 
Law ;  but  if  you  come  below  Treafon  and  Fe- 
lony, the  Law  puts  no  fuch  HardlTiip  upon  the 
Defendant,  nor  repofes  fuch  a  fpecial  Truft  in 
the  Court  J  but  a  Man  may  plead  any  thing  he 
has  to  plead  j  and  can  any  Man  plead  before  he 
fees  what  he  is  to  plead  to?  And  fhall  the  Law 
allow  him  Council  to  prepare  his  Plea,  and  not 
allow  him  Time  to  coniult  with  that  Council 
about  it  ?  Thcfe  are  Things,  my  Lord,  that  tru- 
ly to  me  feem  unreafonable:  But  as  to  the  Pra- 
dlice  and  Courfe  of  the  Court,  I  pray  your  Lord- 
iTiip  to  give  Order,  that  the  Precedents  may  be 
fearchcu,  that  you  may  know  what  the  antienc 
Practice  was. 

Mr.  Finch.  Whether  you  will  grant  an  Impar- 
lance now  or  no,  yet  I  hope,  however,  you  will 
think  fit  to  give  my  Lords  the  Billiops  Time  to 
plead. 

L.  C.  y.  But  Mr.  Finch.,  wc  have  had  a  Certi- 
ficate from  Sir  Samuel  Aflr]\  which  truly  weighs 
a  great  deal  with  m.e;  he  tclis  you  the  Prafticc  has 
been  fo  ever  lince  he  came  here,  and  that  WwH^a- 
terhoufe  told  him,  that  it  had  been  fo  all  his  Time, 
which  is  fixty  Years. 

Mr.  PoUexfcu.  My  Lord,  there  are  Perfons 
here  thit  will  upon  their  Oaths  declare.  That 
Mr.  IVaterhoitfe  has  often  told  them  the  Practice 
was  otherwife,  even  in  his  Time,  and  afterwards 
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a  long  Time  before  this  new  Way  of  Proceeding 
came  in. 

Mr.  Ince.  My  Lord,  if  I  might  have  Liberty  to 
fpeak,  I  can  fiy  Mr.  Waterhouje  has  told  me. 

L.  C.  J.  Pray  be  quiet  Mr.  Ince. 

Mr.  Juft.  Myhone.  But  pray  Mr.  PoUexfen  give 
me  leave  to  mind  you  how  the  Evidence  Hands 
againll  you  j  the  Objeftions  are,  that  this  has  been 
a  Praftice  but  for  twelve  Years  lalt  pallj  If  that 
be  true,  I  think  it  goes  a  great  Way,  for  the  Pra- 
ctice of  twelve  Years  is  Precedent  enough,  Primd 
Facie,  that  fuch  is  the  Pra6lice ;  for  how  Ihall  we 
come  to  the  Knowledge  of  the  Practice,  but  from 
our  Officer  Sir  Samuel  Jftry.^  who  has  been  here 
examined  ?  And  he  tells  you,  that  upon  his  com- 
ing into  the  Office,  when  it  could  not  be  fo 
doubtful  as  now,  it  feems,  it  is,  he  took  Inftru- 
Clions  from  Mr.  JVaterhoufe :  I  allow  you  'tis  but 
his  Certificate,  but  that  mull  go  a  great  Way 
with  the  Court. 

Sir  Rob.  Sawyer.  Such  a  Praftice  as  this  has 
been  always  very  rare  in  Informations  for  Mifde- 
meanorsj  and  they  bring  you  nothing  of  any  Pre- 
cedent older  than  Sir  Samuel  Jftrfs  Time. 

Mr.  Finch.  Pray,  my  Lord,  give  me  leave  to 
vary  the  Quellion  j  I  do  not  now  make  it  a  Que- 
llion,  whether  your  Lordlliips  fhould  grant  my 
Lords  the  Bifhops  an  Imparlance,  but  whether  you 
would  think  fit  to  look  into  the  Courfe  of  the 
Court  before  that  Time  that  Sir  Samuel  Aftry 
fpeaks  of,  and  take  Time  to  confider  and  fearcli 
into  Precedents. 

Mr.  Juft.  Allyhone.  Do  you,  Mr.  Finch.,  give  us 
any  one  Reafon  or  Precedent  that  may  make  us 
doubt,  whether  this  be  the  Courfe  of  the  Court 
or  no  ?  And  you  could  not  but  be  aware  of  this 
before,  and  therefore  Ihould  have  come  prepared 
to  make  out  your  Objedion. 

/1/r.  Finch.  Mr.  PoUexfen  and  the  reft  of  the 
Praftifers  in  my  Lord  Hales's  Time  will  tell  you, 
that  the  Courfe  was  otherwife  in  his  Time.  'SiwSa- 
viuel  Aftry  indeed  tells  you,  it  has  been  fo  fince  his 
Time}  but  this  was  one  of  the  Points,  it  feems, 
that  he  was  ignorant  of,  which  made  him  enquire 
of  Mr.  Waterhoufe,  fo  doubtful  was  this  Praftice. 

Sir  Samuel  Aftry.  I  was  an  Attender  upon  this 
Court  before  I  came  into  this  Office,  but  it  was 
in  another  Place,  on  the  other  Side  of  the  Court} 
and  therefore  was  not  concerned  fo  much  to  know 
what  was  the  Courfe  on  this  Side,  till  I  came  into 
this  Office. 

Mr.  Soil.  Gen.  Thefe  Gentlemen  differ  among 
themfclves,  one  would  have  an  Imparlance,  the 
other  only  Time  to  plead ;  I  believe  truly  they  can- 
not tell  what  they  would  have,  I  pray  the  Rules 
of  the  Court  may  be  kept  to. 

Sir  Samuel  Aftry.  Here  are  two  Clerks  that  fit 
by  me,  that  have  been  a  long  Time  in  the  Office, 
Mr.  Harcourt,  my  Secondary,  and  the  Clerk  of 
the  Rules;  I  pray  they  may  be  asked  their  Know- 
ledge of  this  Matter. 

Mr.  Att.  Gen.  Certainly  thefe  Gentlemen  think 
they  have  a  Privilege  above  all  other  People,  that 
they  muft  not  be  fubjed  to  the  fmie  Rules  as  others 
are !  We  on  our  Parts  have  taken  all  the  Methods  that 
we  could  to  make  this  Matter  manifell,nnd  what  is 
it  that  thefe  Gentlemen  now  propofe.''  They  pray 
you  to  take  Time  to  confider,  but  have  they  uled  the 
right  Means  of  creating  a  Jcaloufy  or  Sufpicion  in 
the  Court,  that  the  Courfe  is  otherwife?  They  can 
give  nolnllancc  of  it,  and  all  they  lay  is, 'tis  a  Nega- 
tive, that  this  is  not  the  Courfe  of  the  Court,  but  the 
T  t  i  Im- 
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Imparlance  that  they  beg  is  in  the  Affirmative, 
furely  that  they  can  find  Proof  of,  if  ic  be  fo.  As 
for  my  Lord  Hollis's  Cafe,  that  is  with  us,  and 
not  again  ft  usj  let  Mr.  Polle>:fen  fliew  that  ever 
any  one  of  the  Men  that  were  brought  into  Court 
in  Cuilody,  either  had  Time  to  plead,  or  an  Impar- 
lance. 

L.  C.  J.  Sir  Samuel  Jjlry  fiys  he  has  given  you 
his  Opinion,  and  here  are  tv/o  other  Clerks  of  the 
Office  that  he  refers  himfelf  to,  are  you  willing 
that  they  fhould  be  asked  ? 

Mr.  S.  Pcmbcrton.  Yes,  my  Lord,  with  all  our 
Hearts. 

L.  C.  J.  Mr.  Harcourt^  how  long  have  you 
been  a  Clerk  in  the  Crown-Office.'' 

Mr.  Harcourt.  About  feventeen  or  eighteen  Years, 
my  Lord. 

L.  C.  J.  How  long  have  you  known  the  Pra- 
£tice  of  the  Court  in  this  Matter,  and  what  is  it.'' 

Mr.  Harcourt.  I  cannot  charge  myfelf  fo  with 
Particulars  from  the  Time  of  my  coming  into  the 
Office,  but  for  thefe  ten  or  twelve  Years  paft  (I 
remember)  it  has  been  as  the  King's  Council  pref- 
fed,  and  as  Sir  SamueUfiry  has  declared. 

L.  C.  J.  What  fay  you,  Mr.  Silly ard,  how  long 
have  you  known  the  Crown-Office? 

Mr.  SiUyard.  1  have  been  a  Clerk  here  about 
thirty  Years. 

L.  C.  J.  Well,  and  how  has  the  Pra£lice  been 
all  your  Time? 

Mr.  SiUyard.  I  have  not  fat  here  as  Clerk  of 
the  Rules  but  a  little  while,  but  fince  I  have 
fat  here,  I  have  always  obferved  it  to  be  the 
Practice,  that  one  that  comes  in  Cuftody  fhould 
plead  immediately  i  it  was  a  Thing  heretofore 
that  did  not  fo  often  happen  as  it  hath  done  here 
of  late,  therefore  I  cannot  fo  well  fpeak  to  it  j  but 
it  hath  fallen  out  frequently  within  fome  Years 
laft  paft,  and  that  hath  been  the  conftant  Courfe. 

Sir  Samuel  Aflry.  When  you  firft  came  to  be 
Attorney-General,  Sir  Robert  Sa^vyer.^  I  am  fure  it 
was  fo. 

Mr.  Att.  Gen.  Pray  let  me  ask  you,  Mr.  SiUyard., 
you  fay  you  have  known  the  Office  thirty  Years  j 
when  you  firft  came  to  the  Office,  were  Informa- 
tions as  frequent  as  they  are  now,  and  have  been 
of  late? 

Mr.  Soil.  Gen.  \t  was  fo  in  the  Cafe  o^Mx.Hamp- 
den,  when  you  were  Attorney-General,  Sir  Robert 
Sawyer^  he  was  forced  to  plead  immediately  to  an 
Indi(5lment,  for  a  Crime  that  perhaps  you  will  fay 
was  near  upon  Treafon. 

Sir  Rob.  Sawyer.  Yes,  truly,  it  wanted  but  one 
Witnefs,  that  was  all. 

Mr.  Soil.  Gen.  But  yet  the  Indiftment  was  only 
for  a  Mifdemeanor,  and  there  we  ftruggled  and 
debated  the  Matter,  but  were  forced  to  give  it 
over,  becaufe  the  Courfe  of  the  Court  was  againft 
us,  fo  it  has  been  by  the  unqueftionable  Teftimo- 
ny  of  Sir  Samuel  Aftry  for  thefe  twelve  Years  laft 
paft ;  and  in  thofe  twelve  Years  wc  have  had  many 
Changes,  perhaps  there  may  have  been  twelve 
Chief  Judges,  and  they  have  all  affirmed  ir,  and 
if  I  then  make  it  out,  that  in  all  thefe  Judges 
Times  that  are  within  our  Remembrance,  it  has 
gone  thus,  then  there  are  enough  Precedents  in 
the  Matter. 

Sir  Rob.  Sawyer.  But,  my  Lord,  I  defire  to 
know,  whether  that  were  the  antient  Courfe, 
Mr.  Sollicitor? 

Mr.  SoU.  Gen.  They  that  make  the  Objeftion 
ought  to  prove  it ;  but  I  will  name  Sir  Robert  SaW' 


yer  another  Cafe,  and  that  is  the  Cafe  of  Sir  Sa- 
muel Baynardijfon,  which  was  the  Cafe  of  a  Libel 
too,  he  was  forced  to  plead  immediately,  and  it 
colt  him  10,000/.  Fine. 

L.  C.  J.  \Vcll,  Gentlemen,  have  you  done  on 
either  Side  ? 

Mr.  S.  Pe,/:bertun.  If  your  Lordlliip  will  plcafe 
to  give  us  Time  till  to  Morrow  Morning,  we  will 
come  hither  by  Rule  of  Court,  and  bring  you 
fome  Certificates  and  Affidavits,  or  elle  fome  Pre- 
cedents that  wc  hope  will  latisfy  your  Lordlhip  in 
this  Matter. 

L .  C.  J.  No,  Brother,  we  cannot  do  that  j  the 
Qiieftion  is  what  the  Courfe  of  the  Court  is,  wc 
have  an  Account  of  that  from  Sir  Samuel  Aflry., 
for  twelve  Years  of  his  own  Knowledge,  and  from 
Mr.  fraterhoiife  by  him  for  fixty  Years ;  but  for 
Mr.  JVaterboufe  they  except  againft  him,  and  fliy 
he  was  a  Perfon  that  was  always  lazy  and  did  not 
fo  well  underftand  his  Bufinefs,  and  now  is  fuper- 
annuated,  that  is  faid,  but  is  but  gratis  diSium., 
perhaps  it  may  be  fo,  perhaps  not  j  and  they  have 
offered  to  examine  Mr.  Ince  about  fome  Opinion 
that  he  has  had  from  this  Mr.  Pfaterhoufe;  it  may 
be  he  may  have  asked  him  fomeQucftion  that  may 
lead  to  it,  and  he  may  have  given  him  fome  flight 
Anfwer,  but  then  here  are  thefe  two  Pcrfons, 
Mr.  Harcourt^  and  Mr.  SiUyard^  and  the  one  has 
been  a  Clerk  thefe  fixteen  or  feventeen  Years,  and 
the  other  has  known  the  Office  thirty  Years } 
though  there  were  not  heretofore  fo  many  Infor- 
mations of  this  Nature  and  Kind  as  now  of  late, 
but  ftill  they  lay,  that  a  Perfon  that  comes  in  upon 
a  Commitment,  or  a  Recognizance,  fhall  never 
have  any  Imparlance. 

Mr.  Soil.  Gen.  Can  they  give  any  one  Inftance 
that  has  any  the  leaft  Shadow  to  the  contrary  ? 

Mr.  Pollexfen.  My  Lord,  if  we  had  Time,  we 
hope  we  fhould  be  able  to  fatisfy  you  in  this  Mat- 
ter. 

Mr.  SoU.  Gen.  You  have  had  Time  enough  to 
prepare  yourfelves  for  this  Queftion,  if  you  had 
thought  you  could  do  any  good  in  it. 

L.  C.  J.  Would  the  Courfe  of  the  Court  be 
otherwife  to  Morrow  than  it  is  to  Day,  wc  have 
taken  all  the  Care  we  can  to  be  fatisfied  in  this 
Matter,  and  we  will  take  Care  that  the  Lords  the 
Bifhops  fhall  have  all  Juftice  done  them,  nay,  they 
fhall  have  all  the  Favour  by  my  Confent  that  can 
be  ftievvn  them,  without  doing  wrong  to  my  Ma- 
fter  the  King  j  but  truly  I  cannot  depart  from  the 
Courfe  of  the  Court  in  this  Matter,  if  the  King's 
Council  prefs  it. 

Mr.  Att.  Gen.  My  Lord,  we  muft  pray  your 
Judgment  in  it,  and  your  Direftion,  that  they 
may  plead. 

L.  C.  J.  Truly  I  think  they  muft  plead  to  the 
Information. 

Mr.  Att.  Gen.  Sir  Safvuel  Aflry.,  pray  ask  my 
Lords  whether  they  be  Guilty  or  Not  Guilty. 

Then  his.  Grace  the  Lord  Archbifljop  of  Canter- 
bury flood  up.,  atul  offered  a  Paper  to  the  Court. 
L.  Arcbhijh.  of  Cant.  My  Lord,  I  tender  here 
a  ftioi  t  Pica  (a  very  ftiort  one)  on  Behalf  of  my- 
felf and  my  Brethren  the  other  Defendants-,  and  I 
humbly  dcfirc  the  Court  will  admit  of  this  Plea. 

L.  C.  J.  If  it  pleaie  your  Grace,  it  fliould  have 
been  in  Parchment. 

Mr.  Soil.  Gen.  What  is  that  my  Lord  offers  to 
the  Court? 

L.  C.  J.  We  will  fee  what  it  is  prefently, 
Mr.  Sollicitor. 

Biflj. 
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5//&.  of  Peterb.  I  pray,  my  Lord,  that  the  Plea 
may  be  read. 

Mr.  Soil.  Gen.  But  not  received. 

Mr.  Att.  Gen.  No,  we  defire  to  know  what  it 
is  firll. 

Sir  Rob.  Sawyer.  Mr.  Attorney,  if  they  will 
plead,  the  Court  fure  is  obliged  to  receive  it. 

L.C.J.  If  It  is  a  Plea,  your  Grace  will  ftand 
by  it. 

L.  ArchUflo.  of  Cant.  We  will  all  ftand  by  if, 
my  Lord  -,  it  is  fubfcribed  by  our  Council,  and 
we  pray  it  may  be  admitted  by  the  Court. 

Mr.  S.  Pemberton.  I  hope  the  Court  will  not 
deny  to  receive  a  fpecial  Plea,  if  we  offer  one. 

L.C.  J.  Brother,  let  us  hear  what  it  is. 

Mr.  Soil.  Gen.  Read  it  if  you  pleafe,  but  not 
receive  it. 

Clerk  reads  the  Plea  ;  which  in  Englifh  is  thus: 
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The  B I  s  H  o  p'j  PLEA. 

^ND  the  ^/wc/^/i  Willi  am  ArchbifJjop  of  Can- 
terbury, William  Bifhop  of  St.  Afaph,  Fran- 
cis Bifljop  of  Ely,  John  Biihop  of  Chichefter, 
Thomas  Bif:)op  of  Bath  and  Wells,  Thomas  BifJjop 
of  Peterborough,  and  Jonathan  BifJjop  of  Briftol, 
being  prefent  here  in  Court  in  their  own  Perfons,pray 
Oyer  of  the  Information  aforefaid;  and  it  is  read  to 
them.,  which  being  read  and  heard  by  them  the  /aid 
Jrchbipop  and  Bipops,  the  faid  Archbifhop  and 
Bifhopsfay^  that  they  are  Peers  of  this  Kingdom  of 
England,  and  Lords  of  Parliament^  and  each  of  them 
is  one  of  the  Peers  of  this  Kingdom  of  England,  and 
a  Lord  of  the  Parliament^  and  that  they  being  {as 
hefore  is  manifefi)  Peers  of  this  Kingdom  of  Eng- 
land, and  Lords  of  Parliament,  ought  not  to  be  com- 
pelled to  anfwer  inftantly  for  the  Mifdemcanor  afore- 
faid, mentioned  in  the  faid  Information  exhibited  here 
againjl  them  in  this  Court -y  but  they  ought  to  be  requi- 
red to  appear  by  due  Procefs  in  Law  iffuing  out  of  th^ 
Court  here  upon  the  Information  aforefaid,  and  upon 
their  Appearance  to  have  a  Copy  of  the  faid  Informa- 
tion exhibited  againjl  them,  and  reafonable  Time  to 
impark  thereupon,  and  to  advife  with  Council  learned 
in  the  Law,  concerning  their  Defence  in  that  Behalf, 
hefore  they  be  compelled  to  anfwer  the  faid  Information : 
Whereupon,  for  that  the  faid  ArchbiJIoop  and  Bi- 
jhops  were  impifoiied,  and  by  Writ  of  our  Lord  the 
King,  of  Habeas  Corpus,  direSled  to  the  Lieutenant 
of  the  T'ower  of  London,  are  now  brought  here  in 
Cuflody,  without  any  Procefs  upon  the  Information 
aforefaid  iffued  againfl  them,  and  without  havingany 
Copy  of  the  faid  Information,  or  any  'time  given  them 
to  impark,  or  be  advifed,  they  pray  Judgment,  and 
the  Privilege  of  Peers  of  ibis  Kingdom,  in  this  Cafe  to  be 
allowed  them  ;  and  that  they  the  faid  Archbifhop, 
and  B'lfliops,  may  not  be  compelled inflantly  to  anfwer 
the  Inf urination  aforefaid,  See. 

Robert  Sawyer. 
Hen.  Finch. 
Hen.  Pollexfen. 

Mr.  Ait. Gen.  My  Lord,  with  your  Lordfhip's 
Favour,  this,  in  an  ordinary  Perfon's  Cafe,  would 
perhaps  be  thought  not  fair  Dealing,  or  that  which 
(it  being  in  the  Cafe  of  thefe  Reverend  Prelates) 
I  iliall  not  now  name>  to  make  all  this  Debate  and 
Scir  in  a  Point  of  this  Nature;  to  take  the  Judg- 
ment of  the  Court  after  three  or  four  Hours  ar- 
guing, and  when  the  Opinion  of  the  Court  has 
been  delivered,  then  to  put  in  a  Plea  to  the  JuriG- 
diction  of  the  Court  ■ 


Sir  Rob.  Sawyer.  It  is  no  fuch  Plea. 

Air.  Att.  Gen.  It  is  fo  in  Effect  >  but  certainly  it 
is  fuch  an  Irregularity,  and  fuch  an  unfair  way  of 
proceeding  as  would  not  be  endured  in  an  ordinary 
Cafe  J  and  I  hope  you  will  give  fo  little  Coun- 
tenance to  it,  as  to  rejc£t  it,  and  make  them  plead 
according  to  the  ufual  Courfc  and  Way  of  Pro- 
ceedings. Certainly  a  Plea  of  this  Nature,  after  (b 
long  an  Argument,  would  be  reckoned  noihingbuc 
a  Trick. 

Mr.  S.  Pemberton.  We  hope  the  Court  and  you 
are  not  of  one  Mind,  Mr.  Attorney,  in  this  Matter  j 
we  defire  the  Court  to  receive  the  Plea. 

Mr.  Att.  Gen.  With  SubmifTion,  the  Court  is 
not  bound  to  receive  Pleas  that  are  put  in  purely 
for  Delay,  as  this  is ;  for  the  Judgment  of  the 
Court  has  been  already  given  in  the  very  Matter 
of  this  Plea  >  and  for  rejeiSting  a  Plea,  it  is  done 
every  Day;  if  a  Man  puts  in  a  mcer  trifling  dila- 
tory Plea,  the  Court  may  rejedt  it.  Does  this  Plea 
contain  any  thing  in  it,  but  what  has  been  argued 
and  debated  pro  (^  con,  and  fettled  by  the  Court 
already  ?  If  they  will  put  in  any  Plea  in  Chief 
they  may,  but  fuch  a  Plea  as  this,  I  hope  fliall  not 
have  fo  much  Countenance  as  to  be  received  by 
the  Court. 

Mr.  PoUexfen.  Do  you  demur  to  it  ?  if  you 
pleafe,  Mr.  Attorney,  we  will  join  in  Demurrer 
with  you. 

Mr.  Att.  Gen.  No,  there  will  be  no  need  of 
that. 

Mr.  Soil.  Gen.  Surely  the  Court  will  never  give 
fo  much  Countenance  to  it,  as  to  receive  it. 

Mr.  Finch.  If  you  will, pleafe  either  to  reply 
or  demur,  Mr.  SoUicitor,  we  are  here  to  maintain 
the  Plea. 

Mr.  Soil.  Gen.  If  you  were  here,  you  would 
fay  the  fame  thing  that  we  do.  My  Lord,  this 
Plea  is.  That  my  Lords  the  Bifhops  are  not  bound 
to  plead  inftantly  ;  fo  that  'tis  not  a  Queftion, 
Whether  they  ought  to  anfwer,  or  not  to  an- 
fwer, but  whether  they  ought  to  anfwer  imme- 
diately, and  what  do  they  fay  more  ?  They 
would  have  an  Imparlance,  and  Time  to  confulc 
with  their  Council  what  they  fhall  plead,  which 
is  all  but  one  and  the  fame  thing  ;  and  what  is 
the  reafon  they  give  for  this  ?  They  induce  it 
thus,  Thefe  Noble  Perfonsare  Peers  of  the  Realm, 
and  fo  ought  not  to  be  compelled  to  plead  immedi- 
ately :  This,  if  I  miftake  not,  is  the  Sum  of  their 
Plea.  Now,  pray  my  Lord,  what  fort  of  Plea  is 
this  ?  It  is  not  a  Plea  to  the  Jurifdidtion  of  the 
Court,  though  it  do  in  a  fort  decline  the  Jultice 
of  the  Court  ^  Is  it  a  Plea  in  Abatement .'  No, 
it  is  not  i  for  it  is  only  to  gain  Time  ;  And  do 
they  now  offer  any  thing  more  for  thcmfelves, 
than  what  was  faid  by  their  Council  betore  ?  only, 
that  we  are  Peers  of  the  Realm,  and  that  fuch 
is  the  Privilege  of  Peers,  that  they  ought  to 
have  an  Imparlance,  and  Time  to  plead,  and  that 
they  ought  not  to  anfwer  prefcntly.  My  Lord, 
this  Matter  hath  been  long  agitated  in  the  Court 
already  ;  your  Lordfhip,  and  the  Court,  have 
given  your  Judgments,  and  we  know  your  Lord- 
ihip,  and  the  Court,  will  not  admit  of  Tricks  to 
delay  the  King's  Caufes.  We  all  know  the  Term 
is  a  fhort  Term  j  and  what  I  faid  in  the  Begin- 
ning upon  this  Matter,  I  fay  again,  it  is  the  In- 
terelt,  and  for  the  Honour  of  my  Lords  the 
Bifhops  (if  they  underftand  their  own  Interelf, 
and  value  their  Honour)  to  have  this  Caufe  tried 
as  foon  as  may  bej  but  this  Trifling  and  Tricking 
z  is 
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For  what  IfTue  can  be  taken 
Certainly    none.     And  if  we 
what   will  be  the  End  of  that,_ 
but  only  to  get  Time  to  flip  over  the  Term?     If 
there  were  any   thing  worth    the  confidering  m 
this  Plea,    and  that  had  not  been  already  debated 
and  iettled,   then  it   might  concern   us   to   give 
fome  Anfwer  to  it  ;  but   we   have   fpent    three 
Hours,  by  my  Watch,  in  the  Difpute,  and  the 
Matter  having  been  over-ruled  already,  it  is  Time 
to  have  an  End  of  it.    Sure  the  Court  will  never 
be  fo  treated  by  thefe  Perfons  that  are  of  Council 
for  my  Lords  theBifhops,  for  it  cannot  be  thought 
that  my  Lords  the  Billiops  doit  of  themfelves  j  and 
Whether  the  Court  will  be  fo  fervcd,  we  fubmit  to 
your  LordHiip.     Certainly  you  will  not   receive 
fuch  a  Plea  as  this,  efpecially  it  being  in  Paper,  you 
will  never  countenance  fuch  a  Practice  fo  far  as  to 
give  thefe  Lords  Time  to  trifle  with  the  Court.    If 
any  fuch  thing  as  a  Plea  be  tender'd  to  the  Court, 
it  ought  to  be  in  Parchment  j    and  if  they  would 
have  an  Imparlance,  there  ought  to  have  been  an 
Entry  of  a  Petit  Liceniiam  interloquendi  upon  the 
Pvoll,  but  not  fuch  a  Plea  as  this  >  for  this  in  efFeft^ 
is  no  more  than  defiring  an  Imparlance,  which  if 
it  be  granted  of  courfe,    upon  fuch  a  Prayer  en- 
tred  upon  the  Roll,  you  take  it  of  courfe  j  but  if 
it  be  not  of  courfe,   you  cannot  come  in  by  way 
of  Plea,  it  muft  be  by  Suggcflion  upon  the  Roll, 
and  a  Conceditiir  entred.     If  this  be  admitted  as  a 
Precedent,   every   Man   hereafter  that   comes  in 
upon  any  Information,  will  take  Advantage  of  if, 
and  plead  fuch  a  Plea  as   thisj   and  if  you  grant 
an  Imparlance  in  this  Cafe  upon   this  Plea,   you 
muft  grant  an  Imparlance  in  every  Cafe.   Certainly 
the  Law  is  not  to  be  altered,  the  Methods  of  Pro- 
ceedings ought  to  be  the  fame  in  every  Cafe.     And 
J  hope  you  will  not  make  a  particular  Rule  in  the 
Cafe  of  my  Lords  the  Bifliops,   without  a  fpecial 
Reafon  for  it. 

Mr.  S.  Pcmberton.  We  put  in  this  Plea,  my  Lord, 
and  are  ready  to  abide  by  it ;  and  we  fay,  that 
according  to  the  Courfe  of  the  Court,  it  ought  to 
be  received. 

Mr.  Att.  Gen.  No,  but  gond  Mr.  Serjeant,  'tis 
in  the  Difcretion  of  the  Court  whether  they  will 
receive  it  or  not;  for  the  Matter  has  been  in  Debate 
already,  and  has  received  a  Determination  ;  the 
Court  has  over-ruled  them  in  this  very  Point  al- 
ready, and  there  is  no  more  in  this  Plea  than  was 
in  the  Argument  before,  and  therefore  it  ought  to 
be  rejected  as  a  frivolous  Plea. 

Mr.  Soil.  Gen.  Here  is  a  Plea  offered  in  Writing, 
and  in  Paper;  the  Court  fees  what  it  is,  and  I  hope 
you  will  give  no  Countenance  to  it. 

Mr.  PoUexfen.  I  do  hope,  my  Lord,  you  will 
not  judge  this  as  a  frivolous  Plea  ;  I  think  our  Cafe 
is  fuch,  that  you  will  not  do  that;  if  you  think 
fit  you  may  over-rule  it,  but  I  hope  you  will  not 
refufe  it. 

Mr.  Soil.  Gen.  The  Court  will  certainly  rejeft  a 
frivolous  Plea,  and  they  may  do  it. 

Mr.  PoUexfen.  But  Mr.  Sollicitor,  I  hope  the 
Court  will  confiderof  it,  whether  it  be  a  frivolous 
Plea  or  not.  It  is  true,  there  has  been  a  Debate 
about  the  Courfe  of  the  Court,  and  there  has  been 
an  Examination  of  the  Clerk  of  the  Office,  and 
the  Court  has  gone  upon  his  Certificate  ;  but  yet 
ftill  perhaps  it  may  remain  in  Doubt,  and  it  being 
a  Qucftion  of  fuch  a  Confequence  as  this,  it  may 
very  well  deferve  the  Court's  Confidoration.  There 
never  was  a  judicial  Settlement  of  it  that  I  know 


of  yet ;  nor  do  I  know  any  way  of  having  it  fa- 
tisfactorily  Iettled,  but  by  the  judgment  of  the 
Court  entred  upon  Record.  Here  we  offer  a  Plea 
that  contains  the  Matter  in  Debate,  and  tiiis  Plea 
will  -appear  upon  Record ;  and  if  upon  ConfiJe- 
ration  of  the  Plea  your  Lordfliip  fliall  think  fit  to 
over-rule  it,  and  be  of  Opinion  againft  the  Plea, 
then  will  you,  by  your  Refolution,  in  a  judicial 
way,  fettle  the  QLieftion  that  has  hitherto  been 
in  Controvcrfy. 

L.  C.  J.  Mr.  PoUexfen^  I  would  ask  you  whe- 
ther the  Council  have  dealt  ingenuoufly  with  the 
Court  or  no  in  this  Matter,  after  four  Hours  De- 
bate, and  the  Opinion  of  the  Court  delivered,  to 
come  and  ilim  up  all  the  Arguments  in  fuch  a 
Plea  as  this,  and  fo  put  us  upon  debating  it  over 
again .' 

Mr.  Polkxfen.  My  Lord,  certainly  this  has 
been  done  before,  without  Offence.  After  we 
had  moved  for  a  Thing  which  was  denied  upon 
Motion,  it  is  no  fuch  great  Difrefpeft  to  the 
Court,  with  Submiffion,  to  put  the  lame  Matter 
into  a  Plea,  for  the  judicial  Opinion  of  the  Court. 
Sir  Rob.  Sawyer.  That,  without  all  Qiieftion, 
has  been  done  a  great  many  times. 

Mr.  Soil.  Gen.  How  many  times  have  you  been 
accufed  of  playing  Tricks,  Sir  Robert  Sawyer  ? 

Sir  Robert  Sawyer.  Not  fo  many  as  you,  Mr. 
SoUicitor. 

Mr.  Soil.  Gen.  I  don't  ask  it  as  if  I  queflioned 
it ;  for  I  aflure  you,  I  don't  doubt  it  of  your  Pare 
at  all. 

L.  C.  J.  Pray  Gentlemen  don't  fall  out  with 
one  another  at  the  Bar  3  we  have  had  Time  enough 
fpent  already. 

Mr.  PoUexfen.  Truly,  my  Lord,  I  would  not 
trick  with  the  Court  in  any  Cafe,  nor  on  the 
other  fide  would  I  be  wanting  to  advife,  and  do 
for  my  Client  what  I  am  able,  and  lawfully  may. 
We  have  laboured  all  we  could  to  get  Time  for 
my  Lords  the  Bifhops  to  imparle  to  this  Infor- 
mation ;  and  we  have  been  the  more  earneft  in 
it,  becaufe  it  concerns  us,  who  attend  this  Bar, 
to  take  what  Care  we  can  that  the  Courfe  of  the 
Court  may  be  obferved;  but  as  for  this  Matter,  we 
fuppofe  this  Praftice  of  the  Court  is  not  in  Law 
a  good  Pradtice.  Now  what  Way  in  the  World 
has  any  Man  to  bring  this  fo  in  queftion,  as  to 
have  a  judicial  Refolution  of  the  Court  about  it, 
but  by  fuch  a  Plea  ?  We  take  it,  that  it  is  ufual 
and  legal  for  us  to  have  an  Imparlance,  and  a  Man 
would  imparle,  but  the  Court  upon  Motion  re- 
fufed  to  give  him  an  Imparlance.  Is  it  nor,  think 
you,  very  fit  for  the  Party  to  have  this  judici- 
ally entered  upon  Record  ?  where  all  this  Mat- 
ter will  appear,  and  the  Party  may  be  relieved 
by  Writ  of  Error,  if  the  Judgment  of  the  Court 
fliould  be  wrong  ;  but  truly  I  cannot  fee  how 
the  Court  can  refufe  the  Plea;  for  if  fo  be  a  Plea 
be  pleaded,  they  have  their  Liberty  to  anfwer  it 
on  the  other  fide  by  a  Replication,  or  elfe  to 
demur,  and  the  Judgment  of  the  Court  may 
be  had  upon  it  one  Way  or  other ;  but  the  Court 
will  never  go  about  to  hinder  any  Man  from 
pleading  where  here  he  may  plead  by  Law.  Here 
IS  a  Plea  put  in,  and  the  Court  fure  will  take  no 
Notice  what  is  the  Matter  of  the  Plea,  till  the 
other  Party  have  either  replied  or  demurred. 
The  fame  thing  may  happen  in  any  other  Plea  that 
is  pleaded,  and  the  Party  will  be  without  Remedy 
upon  a  Writ  of  Error,  becaufe  the  Plea  being 
rejeded,  there  does  nothing  appear  upon  Record. 

Truly 
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Truly  for  the  Court  to  veje&  and  refufe  the  Plea, 
would  be  as  hard  as  the  refufing  of  the  Impar- 
lance, and  we  know  no  Way  we  have  to  help 
our  felvcs. 

Afr.  Soil.  Gen.  You  might  have  entered  your 
^uggeflion  for  an  Imparlance  upon  the  Roll, 
and  then  it  would  have  appeared  upon  Record, 
and  if  the  Court  had  unjuftly  denied  it  you, 
you  would  have  had  the  Benefit  of  that  Sugge- 
llion  elfewhere.  Truly,  my  Lord,  I  think  if  a- 
ny  thing  be  tricking  this  is,  for  it  is  plainly  ill 
pleading. 

Mj-.  Finch.  Then  pray  demur  to  it. 

Mr.  Soil.  Gen.  No,  Sir,  'tis  fencing  with  the 
Court,  and  that  the  Court  won't  fuffer.  It  is 
only  to  delay  ;  and  if  we  fhould  demur,  then 
there  muft  be  Time  for  arguing  ;  and  what  is  the 
Queftion  after  all,  but  whether  you  would  be 
of  the  fame  Opinion  to  Morrow,  that  you  are  to 
Day? 

Sir  Rob.  Sawyer.  I  would  put  Mr.  SoUicitor  in 
Mind  of  FitZ' Harris's  Cafe,  which  he  knows  very 
well  :  He  put  in  a  Plea,  and  we  for  the  King 
defued  it  might  not  be  received ;  but  the  Court 
gave  him  Time  to  put  it  into  Form,  and  I  was  fain 
to  join  in  Demurrer  prefently,  and  fo  may  thefe 
Gentlemen  do  if  they  pleafe. 

Mr.  Soil.  Gen.  Yes,  Sir  Robert  Sa-wyer,  I  do 
know  the  Cafe  of  Fitz-Harris  very  well  ;  I  was 
affigned  of  Council  by  the  Court  for  him  j  we 
were  four  of  us,  and  there  was  a  Plea  put  in, 
but  no  fuch  Plea  as  this.  There  was  an  Indi£l- 
ment  of  High-Treafon  againft  him,  in  which 
Cafe  it  is  agreed  on  all  Hands,  that  the  Party 
muft:  anfwer  prefently  j  but  becaufe  he  fuggeft- 
ed  here  at  the  Bar,  fays  he,  I  have  Matter  to 
plead  to  the  Jurifdidion  of  the  Court,  and  ihew- 
ed  what  it  was.  I  was  impeached  before  the 
Lords  in  Parliament  for  Treafon,  for  the  fame 
Matter  of  which  I  am  here  accufed.  The  Court 
did  give  him  Time  to  put  this  into  Form,  and 
we  were  afligned  his  Council  to  draw  it  up  for 
him,  and  accordingly  we  did  put  that  Matter  in- 
to a  Plea,  that  we  were  here  indifted  for  one 
and  the  fame  Treafon  for  which  we  were  im- 
peached in  Parliament,  and  that  that  Impeach- 
ment was  fl:ill  depending,  and  fo  we  refted  in  the 
Judgment  of  the  Court,  whether  we  ihould  be 
put  to  anfwer  it  here.  This  was  a  Plea  that  car- 
ried fomething  of  Weight  in  it,  and  not  fuch  a 
trifling  one  as  this.  It  is  true,  Sir  Robert  Sawyer, 
who  was  then  Attorney  General,  did  prels  the 
Court  to  over-rule  it  immediately  ;  but  it  being 
a  Matter  of  fome  Importance,  the  Court  would 
not  do  that,  but  had  it  argued  folemnly  by  Coun- 
cil on  both  Sides,  and  at  Tall  there  was  the  Opini- 
on of  three  Judges  againft  one,  that  the  Plea  was 
no  good  Plea.  But  what  is  that  to  fuch  a  trifling 
Plea  as  this .' 

Mr.Att.  Gen.  Pray,  my  Lord,  favour  me  a  few 
Words  about  that  Cafe  of  Mr.  Fitz-Harris.  It  is 
true,  there  was  a  Pica  put  in,  and  it  is  true  alfo, 
that  that  which  brought  that  Plea  to  be  argued, 
was  the  Demurrer  that  was  put  in  by  Sir  Robert 
Sawyer,  who  was  fo  zealous  and  hafty  in  the 
Matter,  that  becaufe  the  Court  did  not  prefently 
over-rule  the  Plea,  as  he  defired,  he  immediately 
demurred,  before  the  reft  of  the  King's  Council 
could  offer  at  any  thmg  about  it  >  and  thereupon 
it  was  put  to  the  Judgment  of  the  Court,  and  no 
doubt  muft  be  argued,  and  fpoketo  on  both  Sides  j 
but  where  Pleas  are  really  in  Abufe  of  the  Court, 


the  Court  never  gives  any  Countenance  to  them : 
Nay,  truly  I  have  known  another  Courfe  taken  j 
I  am  unwilling  to  mention  a  Cafe  that  happened 
much  about  that  Time  too  in  this  Court,  be- 
caufe of  that  Regard  1  have  to  my  Lords  the 
Biftiops,  but  Sir  Robert  Sawyer  remembers  it 
very  well,  I  am  fure  :  It  was  the  Cafe  of  one 
IVhitaker,  who  for  a  Thing  like  this,  putting  in 
a  trifling  Plea,  not  only  had  his  Plea  rejected,  but 
fomething  elfe  was  ordered.  I  could  ftiew  the 
Precedent,  but  that  I  am  more  tender  than  to 
prefs  it  in  this  Cafe,  becaufe  there  the  Court  or- 
der'd  an  Attachment  to  go  againft  him  }  but  I 
will  put  thefe  Gentlemen  in  Mind  of  another 
Cafe,  and  that  is  the  Cafe  of  a  Peer  too :  It  is  the 
Cafe  of  my  Lord  Delamere,  which  they  cannot 
but  remember,  it  being  in  the  higheft  Cafe,  a 
Cale  of  Treafon.  When  my  Lord  Delamere  was 
arraigned,  and  to  be  tried  for  High  Treafon,  he 
put  in  a  Plea  before  my  Lord  Chancellor,  who 
was  then  High  Steward,  and  Sir  Robert  Sawyer, 
who  was  then  Attorney  General,  prayed  the  Lord 
Steward,  and  the  Peers,  to  rejeft  it,  and  the  Court 
did  rejeft  it  (as  we  hope  the  Court  will  do  this; 
and  would  never  fo  far  delay  Juftice  as  to  admit  of 
a  Plea  that  carried  no  Colour  in  it,  and  there  was 
no  Demurrer  put  into  the  Plea,  but  it  was  abfo- 
lutely  refufed.  My  Lord,  in  this  Cafe  we  have 
had  the  Judgment  of  the  Court  already,  and 
therefore  we  muft  now  defire  that  this  Plea  may 
be  rejefted. 

_  Mr.  Soil.  Gen.  My  Lord,  we  have  now  gone 
out  of  the  Way  far  enough  already  j  it  is  Time 
for  us  to  return,  and  bring  the  Cafe  into  its  due 
Methods.  We  pray  your  Lordftiip  to  rejeft  this 
Plea. 

Sir  Robert  Sawyer.  My  Lord,  we  are  in  your 
Judgment,  whether  you  will  receive  this  Plea  or  not. 

L.  C.  y.  You  fliall  have  my  Judgment  prefent- 
ly j  but  my  Brothers  are  to  fpeak  firft. 

Mr.  Juft.  Allybone.  Mr.  PoJlexfen  makes  it  a  Que- 
ftion,  whether  this  Plea  may  be  rejected  or  not, 
or  whether  it  ought  to  be  received,  and  the  Court 
give  their  Judgment  upon  it. 

Mr.  Juft.  Powell.  Truly  I  do  not  know  whe- 
ther the  Court  can  reje6l  this  as  a  frivolous  Plea. 

L.  C.  J.  Surely  we  may,  and  frequently  do. 

Mr.  Att.  Gen.  You  do  it  every  Day ;  'tis  a  fre- 
quent Motion :  If  a  frivolous  Plea  be  put  in,  be- 
fore it  be  entred  upon  Record  as  a  Plea,  the  Court 
may  refufe  it,  if  they  lee  Caufe. 

Mr.  Juft.  Allybone.  Truly  if  it  may  be,  this  ap- 
pears to  me  a  frivolous  Plea. 

Mr.  Juft.  Powell.  I  do  not  know  how  the  Court 
can  rejeft  any  Plea  that  the  Party  will  put  in,  if 
he  will  ftand  by  it,  as  they  fay  they  will  here  > 
and  I  cannot  think  this  a  frivolous  Plea,  it  con- 
cerning the  Privilege  of  Peers  and  Lords  of  Par- 
liament. 

Mr.  Juft.  Allybone.  Brother  Powell,  I  would  be 
as  tender  of  the  Privileges  of  Parliament,  and 
fpeak  with  as  much  Refpeft  of  the  Privileges  of 
the  Peerage,  as  any  body  elfe  ;  but  for  the  Mat- 
ter of  the  Plea,  truly  it  appears  to  me,  that  the 
Peers  are  named  in  it  only  for  Fafliion  fake,  and 
it  is  frivolous. 

Mr.  Juftice  Powell.  The  Matter  of  the  Plea, 
except  only  their  being  faid  to  be  Peers  and 
Lords  of  Parliament,  was  fpoke  to  before,  but 
it  was  only  obiter,  and  by  way  of  Motion  >  but 
now  it  may  come  before  us  for  our  Judicial  Deter- 
mination. 
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Lords  the  Blfhops  are  now  here,  and  will,  I  fup- 


Mr.  Jaft-  AlUhonc.   Pray   let  the  Plea  be  read 
attain.  [Which  was  done.'] 

'^Mr.  Jaft.  Allyhone.  This  Pica  is  no  more  but 
that  which  has  been  denied  already  upon  lolemn 
Debate  ;  and  if  it  be  in  the  Power  of  the  Court 
to  rejeft  any  Plea,  furely  we  ought  to  rejeft  this. 
Indeed  I  know  not  what  Power  we  have  to  rc- 
je£t  a  Plea  J  but  if  we  have  Power,  this  ought  to 
be  rejefted. 

Mr.  Jiijl.  Pozvell.  I  declare  my  Opinion  j  I  am 
for  receiving  the  Plea,  and  confidering  of  it. 

Mr.  Jujl.  Holloway.  I  think  as  this  Cafe  is,  this 
Plea  ought  not  to  be  received,  but  rejefted,  be- 
caufe  'tis  no  more  than  what  has  been  denied  alrea- 
dy. I  am  not  afhamed  to  fay,  that  I  fhould  be 
very  glad  and  ready  to  do  all  things  that  are  confift- 
ent  with  my  Duty,  to  fhew  Relpe£t  to  my  Lords 
the  Bifhops,  fome  of  whom  are  my  particular 
Friends  J  but  I  am  upon  my  Oath,  and  mull  go 
according  to  the  Courfe  of  Law. 

L.  C.^J.  We  have  asked,  and  informed  our 
felves  from  the  Bar,  whether  we  may  or  can  re- 
jeft  a  Plea  ;  and  truly  what  they  have  faid,  hath 
fatisfied  me  that  we  may,  if  the  Plea  be  frivolous; 
and  this  being  a  Plea  that  contains  no  more  than 
what  has  been  over-ruled  already,  after  hearing 
what  could  be  faid  on  both  Sides,  I  think  the 
Court  is  not  bound  to  receive  the  Plea,  but  may 
reje6t  it,  and  my  Lords  the  Bifhops  muft  plead 
over. 

Mr.  Att.  Gen.  We  pray  they  may  plead  in 
chief. 

Clerk.  My  Lord  ArchblHiop  of  Canterbury.,  is 
your  Grace  guilty  of  the  Matter  charged  upon  you 
in  this  Information,  or  not  guilty? 
Jrchbifiop  of  Cant.  Not  guilty. 
Clerk.  My  Lord  Bifhop  of  St.  Jfaph,  is  your 
Lordfhip  guilty  of  the  Matter  charged  upon  you 
in  this  Information,  or  not  guilty  ? 
Bifli.of  St.Afaph.  Not  guilty. 
Clerk.  My  Lord  Bifliop  of  jB/jy,   is  your  Lord- 
flaip  guilty  of  the  Matter  charged  upon  you  in  this 
Information,  or  not  guilty? 
Bijh.  of  Ely.  Not  guihy. 
Clerk.  My  Lord  Billiop  of  Chichejier.,  is  your 
Lordfhip  guilty  of  the  Matter  charged  upon  you 
in  this  Information,  or  not  guilty  ? 
Biflj.of  Chichejier.  Not  guilty. 
Clerk.  My  Lord  Bifhop  of  Bath  and  IFells,  is 
your  LordlTiip  guilty  of  the  Matter  charged  upon 
you  in  this  Information,  or  not  guilty? 
BiJh.  of  Bath  andlVells.  Not  guilty. 
Clerk.  MyLordBilTiop  of  Pe/erZ'oro«^/:;,  is  your 
Lordfhip  guilty  of  the  Matter  charged  upon  you 
in  this  Information,  or  not  guilty? 
Bifl}.  of  Peterborough.  Not  guilty. 
Clerk.  My  Lord  Bifliop  of  5r//?o/,  is  your  Lord- 
fhip guilty  of  the  Matter  charged  upon  you  in  this 
Information,  or  not  guilty? 
Bip.  of  Brijlol.  Not  guilty  ? 
Mr.  Alt.  Gen.   My  Lord,   I   pray  the  Clerk 
may  join  IfTue  on  the  Behalf  of  the  King,   that 
fo  we  may  come  to  Trial  •,   and  we  would  have 
thcfe  Gentlemen  take  Notice,  that  we  intend  to 
try  this  Caufe  on  this  Day  Fortnight  ;   and  we 
pray  Liberty  of  the  Court,  that  wc  wc  may  try 
it  at  Bar. 

L.  C.J.  Are  you  not  too  hafly  in  that  Moti- 
on, Mr.  Attorney  ? 

Mr.  Ait.  Gen.  My  Lord,  we  fhould  indeed 
make  it  the  Motion  of  another  Day  ;  but  we  do 
now  tell  them    this  ex    abundant!,  becauie  my 


pofe,  take  Notice,  that  we  do  uitend  to  move  it 
another ]3ay. 

Mr.  Soil.  Gen.  We  now  give  them  Notice,  that 
we  intend  to  move. 

Sir  Robert  Sawyer.  For  that  vou  need  not  trou-«- 
ble  your  felves  j     we  arc  very  defirous  it  fliould 
be  tried  at  Bar,  and  that  as  foon  as  you  pleafe. 

Mr.  Att.  Gen.  Well  then  you  take  Notice  it  will 
be  tried  this  Day  Fortnight. 

L.  C.  y.  Well,  what  iliall  we  do  with  my 
Lords  the  Bifhops  ? 

Mr.  Att. Gen.  They  are  Bailable,  no  queflion  of 
it,  my  Lord,  if  they  pleafe. 

L.  C.  J.  Then,  my  Lords,  we  are  ready  to  bail 
you,  if  you  pleafe. 

^/>'  Rob.  Saivyer.  We  delire  your  Lordfhip 
would  be  pleafed  to  take  their  own  Recogni- 
zance. 

L.C.J.  Whatfay  you,  Mr.  Attorney?  I  think 
that  may  do  well  enough. 

Mr.  Att.  Gen.  My  Lord,  with  all  my  Heart  j 
we  will  do  it. 

L.  C.  J.  In  what  Penalty  Ihall  we  take  it  ? 

Mr.  Att.  Gen.  One  thoufand  Pound  I  think, 
my  Lord,  his  Grace,  and  five  hundred  Pounds 
a-piece  the  refl. 

Sir  Robert  Sawyer.  What  NecelTity  is  there  for 
fo  much  ? 

Mr.  Att.  Gen.  Look  you,  S\x  Robert  Sawyer^  to 
fhew  you  that  we  do  infilt  upon  nothing  that 
fhall  look  like  Hardfhip,  what  my  Lords  have 
been  pleafed  to  offer,  concerning  taking  their 
own  Recognizance,  we  agree  to,  and  what  Sums 
the  Court  pleafes. 

Mr.  Soil.  Gen.  It  Is  all  one  to  usj  we  leave  it 
wholly  to  the  Court. 

Sir  Robert  Sawyer.  Only  I  have  one  Thing 
more  to  beg  of  your  Lordfhip,  on  the  Behalf  of 
my  Lords  the  Bifhops,  that  you  will  pleafe  to 
order,  that  in  the  Return  of  the  Jury  there  may 
be  forty-eight  returned. 

Mr.  Att.  Gen.  I  tell  you  what  we  will  do ;  Sir 
Samuel  Aflry  fhall  have  the  Freeholders  Book,  if 
you  pleafe,  and  fhall  return  twenty-four. 

Sir  Robert  Sawyer.  Eight  and  forty  has  been  al- 
ways the  Courfe,  when  the  Jury  is  returned  by  Sir 
Samuel  Aflry. 

Mr.  Soil.  Gen.  My  Lord,  I  pray  the  Officer 
may  return  the  Jury,  according  as  is  ufual  in  Cafes 
of  this  Nature. 

Mr.  Att.  Gen.  Do  you  admit  of  a  Trial  at  Bar, 
Gentlemen? 

Sir  Robert  Sawyer.  Yes,  and  try  it  when  you 
will. 

L.  C.  J.  They  fay  it  fhall  be  this  Day  Fort- 
night, and  let  there  be  a  Jury  according  to  the 
ufual  Courfe. 

Sir  Robert  Saivyer.  We  pray  it  may  be  in  the 
Prefence  of  the  Attorneys  or  Sollicitors  on  both 
Sides. 

L.  C.  J.  What  is  the  ufual  Courfe,  Sir  Samuel 
Aflry  ?  Do  you  ufe  to  return  twenty -four,  or 
forty-eight,  and  then  flrike  out  twelve  a-piecc, 
which  1  perceive  they  defire  for  the  Defen- 
dants ? 

Sir  Samuel  Aflry.  My  Lord,  the  Courfe  is  both 
ways,  and  then  it  may  be  as  your  Lordfliip  and 
the  Court  will  pleafe  to  order  it. 

L.  C.  J.  Then  take  forty-eight,  that  is  the 
fairefl. 

z  ^fr. 


id88. 


B.  R./or  «  Libel. 


Mr.  An.  Gen.  We  agree  to  it ;  we  defire  no- 
thing but  a  fair  Jury. 

Sir  Rob.  Satvyer.  Nor  we  neither ;  try  it  when 
you  will. 

L.  C.  J.  Take  a  Recognizance  of  his  Grace 
my  Lord  of  Canterhiiry  in  200/.  and  the  reft  of 
my  Lords  in  100/.  a-piece. 

Mr.Jtt.Gen.  What  your  I-ordfhip  pleafes  for 
that,  we  fubmit  to  it. 

Clerk.  My  Lord  of  Canterhiiry.,  your  Grace  ac- 
knowledges to  owe  unto  our  Sovereign  Lord  the 
King  the  Sum  of  200/.  upon  Condition  that  your 
Grace  fhall  appear  in  this  Court  on  this  Day  Fort- 
night, and  fo  from  Day  to  Day,  till  you  fhall  be 
difcharged  by  the  Court,  and  not  to  depart  without 
Leave  of  the  Court.     Is  your  Grace  contented  ? 

Arckbip.of  Canterbury.  I  do  acknowledge  it. 

Clerk.  My  Lord  Bifhop  of  St.  Jfaph,  you  ac- 
knowledge to  owe  unto  our  Sovereign  Lord  the 
King  the  Sum  of  ico/.  upon  Condition  that  your 
Lordfhip  iTiall  appear  in  this  Court  on  this  Day 
Fortnight,  and  fo  from  Day  to  Day,  until  you 
Ihall  be  difcharged  by  the  Court,  and  not  to  depart 
without  Leave  of  the  Court.  Is  your  Lordfhip 
contented  ? 

Bijh.  of  St.  Jfaph.  I  do  acknowlege  it. 

\jthelike  Recognizances  ivere  taken  of  alltherefi 
of  the  Bifljops.,  and  then  the  Court  arofe.'] 

Friday,  jfmte  x^tb,  1688. 

Clerk.    £~^  Rier,  make  Proclamation  thrice. 

V^     Crier.  Oyes!  Oyes!  O  yes !  Our 

Sovereign  Lord  the  King  ftreightly  charges  and 
commands  every  one  to  keep  Silence,  upon  Pain 
of  Imprifonment. 

Clerk  of  the  Crown.  Call  the  Defendants. 

Crier.  William  Lord  Archbifliop  of  Canterbury. 

Archbifl).  Here. 

Crier.  William  Lord  Bifhop  of  St.  Afaph. 

Bifh.  of  St.  Afaph.  Here. 

[Andfo  the  reft  of  the  Bi/Jjops  were  called,  and 
anfwered  fever  ally .] 

Clerk.  Gardez  votres  Challenges. 

Swear  Sir  Roger  Langley. 

Crier.  Take  the  Book  Sir  Roger.  You  fhall 
well  and  truly  try  this  I fTue  between  our  Sovereign 
Lord  the  King  and  William  Lord  Archbifhop  of 
Canterbury.,  and  others,  according  to  your  Evidence. 
So  help  you  God. 

The  fame  Oath  was  adminiftrcd  to  all  the  Jury, 
•whofe  Names  follow,  viz. 

Sir  Roger  Langley,  Bar.  William  Avery,  Efq} 

Sir  William  Hill,  Knt.  Thomas  Auftin,  Efqj 

Roger  Jennings,  Efqj  Nicholas  Grice,  Efqj 

Thomas  Harriot,  Efqj  Michael  Arnold,  Ef^j 

'JeofferyNightingale,YXc]}  Thomas  Done,  Efqj 

William  Withers,  Efqj  Richard Shoreditch,'EX<\i 

Clerk.  You  [Gentlemen  of  the  Jury  who  are 
fworn,  hearken  to  the  Record;  Six  Thomas  Powys, 
Knight,  his  Majefly's  Attorney  General,  has  ex- 
hibited an  Information,  which  does  fcc  forth  as 
followeth. 

{T.   -\  jr Emorandum,  TXmx.  S\rThomasPowys,Kx.. 

xVX  Attorney  General  of  our  Lord  the  King, 
who  forourfaid  Lord  the  King  in  this  Behalf  pro- 
fecutes,  came  here  in  his  ownPerfon  intotheCourt 
of  ourfaidLord  the  King,  before  the  King  himfelf 
at  Weftminfler,  on  Triday  next  after  the  Morrow  of 
the  //o/j  TViK/Vjy  in  this  Term }  and  on  the  Behalf 
of  our  laid  Lord  the  King,  giveth  the  Court  here 
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to  underflandandbe  informed,  That  our  faid  Lord 
the  King,  out  of  his  flgnal  Clemency,  and  graci- 
ous Intention  towards  his  Subjcfts  of  his  Kingdom 
of  England,  by  his  Royal  Prciogative,  on  the  4th 
Day  of  April,  in  the  third  Year  of  the  Reign  of  our 
faid  Lord  the  King,  at  Weft  m  infer  in  the  County  of 
Middlefex,  did  publifli  his  Royal  Declaration,  en- 
tituled,  HisAIajcfty's  Gracious  Declaration  to  all  his 
loving  Subjects  for  Liberty  of  Confcience,  bearing  Date 
the  fame  Day  and  Year,  fealed  with  the  Great  Seal 
of  England ;  in  which  Declaration  is  contained, 
James  R.prout  in  thefirft  Declaration  before  recited. 

And  the  faid  Attorney  General  of  our  faid  Lord 
the  King,  on  Behalf  of  our  faid  Lord  the  King, fur- 
ther giveth  the  Court  here  to  underftand  and  be  in- 
formed, That  afterwards,  to  wit,  on  the  2,7th 
Day  of  April,  in  the  fourth  Year  of  the  Reign  of 
ourfaidLord  the  King,  at  JVeftminfter  aforefaid,  in 
the  County  of  Midcllcfex  aforefiid,  our  faid  Lord 
the  King,  out  of  his  like  Clemency,  and  gracious  In- 
tention towards  his  Subjefts  of  his  Kingdom  of  £»5- 
land,  by  his  Royal  Prerogative,  did  publifh  his  other 
Royal  Declaration,  entituled.  His  Majeftf  5  Gracious 
Declaration,  bearing  Date  the  fame  Day  and  Year  lafl 
mentioned,  fealed  with  his  Great  Seal  of  England; 
in  which  Declaration  is  contained,  James  R.  Our 
Condull  has  been  fuch,  6cc.  prout  in  the  fecond  De- 
claration before  recited. 

Which  faid  Royal  Declaration  of  our  faid  Lord 
the  King  laft  mentioned,  our  faid  Lord  the  Kin"  af- 
terwards, to  wit,  on  the  30th Day  oi  April,  in  the 
fourth  Year  of  his  Reign  aforeftid,  at  Weft7mKfcr 
aforefaid,  in  the  County  oi  Middlefex  aforefaid,  did 
caufe  to  be  printed  and  publifhed  throughout  all 
England;  and  for  the  more  folemn  Declaring,  No- 
tification and  Manifeftation  of  his  Royal  Grace, 
Favour  and  Bounty  towards  all  his  Liege  People, 
Ipecified  in  the  Declaration  laft  mentioned,  after- 
wards, to  wit,  on  the  4th  Day  o?  May,  in  the  fourth 
Year  of  his  Reign,  at  Weftminfter  aforefaid,  in  the 
County  of  Middlefex  aforefaid,  our  faid  Loi-d  the 
King  in  due  manner  did  order  as  followeth. 

At  the  Court  at  Whitehall,  a^th  ofUz.^,  1688. 

By  the  King's  moft  Excellent  Majefty,  and  the  Lords 
of  his  Majefty'smoft  Honourable  Privy-Council. 

IT  is  this  Day  ordered  by  his  Majefty  in  Council,  That 
his  Majefty' s  Gracious  Declaration,  bearing  Date 
the  twenty-feventh  of  April  laft,  be  read  at  the  ufual 
Ttme  of  Divine  Service,  upon  the  twentieth  and  twenty- 
feventh  of  this  Month,  in  all  Churches  and  Chappels 
within  the  Cities  0/ London  and  Weftminfter,  and 
ten  Miles  thereabout;  and  upon  the  third  and  tenth  of 
June  next,  in  all  other  Churches  and  Chappels  through- 
out this  Kingdom.  And  it  is  hereby  further  Ordered, 
That  the  Right  Reverend  the  Bifhops  caufe  the  faid 
Declaration  to  be  fent  and  diftributed  thoughout  their 
feveral  refpe£live  Diocefes,  to  be  read  accordingly. 

W.  Bridgman. 

And  further,  the  faid  Attorney  General  of  our 
faid  Lord  the  King,  on  Behalf  of  our  faid  Lord  the 
King,  giveth  the  Court  here  to  underlland  and  be 
informed,  that  after  the  making  of  the  faid  Order,  to 
wit,  on  the  i8th  Day  o(  May,  in  the  fourth  Year 
of  the  Reign  of  our  faid  Lord  the  King,  at  Weft- 
minfter aforefaid,  in  the  County  o£ Middlefex  aforefaid, 
William  Archbiftiop  of  Canterbury,  of  Lambeth  in 
the  County  of  Surry ;  William  Bifhop  of  St.  Afaph, 
of  St.  Afaph  in  the  County  of  Flint  -,  Francis  Biftiop 
of  £/;',of  the  Parifli  of  St.  Andrew  Holbourn  in  the 
U  u  County 
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County  of  Middlefex ;  John  Bifliop  oiCbicbcjia\  of 
Chkheftcr  in  the  County  of  SuJicx ;  nomas  Biihop  of 
Bath  and  tVclls,  of  the  City  oiJVelh'm  the  Coun- 
ty of  Somerfet;  "Thomas  Bilhop  of  Peterborough^  of 
the  PaiilTi  of  St.  Jndretv  Ilolbourn  in  the  County 
of  Middlefex  ;  and  "jonathra  Bifhop  of  Briflol^  oi 
the  City  of  Brijlol^  did  confult  and  confpire  among 
themfeives  to  diminifl)  the  Regal  Authority  and  Royal 
Prerogative^  Power  and  Government  of  our  faid  Lord 
the  King  in   the  Premifes,   and   to    infringe   and 
elude  the  faid  Ordci' }  and  in  Profecution  and  Execu- 
tion of  the  Confpiracy  aforefaid.  They  the  faid  M^il- 
liam  Archbifliop  of  Canterbury^  fniliam  Bifliop  of 
St.  Jfaph,  Francis  Bifliop  of  -E/y,  John  Bifliop  of 
Chichcjier^  l'homasB\\ho^  oi  Bath  mAlVells,  Tho- 
mas Vi'iiho'fioi Peterborough^  and  Jonathan'^'iiho'po^ 
BriJIol,  on  the  faid  eighteenth  Day  of  Alay,  in  the 
fourth  Year  of  the  Reign  of  our  faid  Lord  the 
King  aforefaid,  -with  Force  and  Jrms^  ^c.  at  Wejl- 
minfier  aforefiid,    in   the   County    of  Middlefex 
aforefiiid,  falfly^  unlawfully^  malicioufly^  feditioufy, 
and  fcmdaloufly^  did  frame ^  compofe  and  write^  and 
caufed  to  he  framed^  compofed  and  written^  a  certain 
falfe^  feigned^  malicious^  pernicious  andfeditious  Li- 
bel in  Writings  concerning  our  faid  Lord  the  King^  and 
his  Royal  Declaration  and  Order  aforefaid^  ( under 
pretence  of  a  Petition)  and  the  fame  falfe,  feigned, 
malicious,  pernicious  and  ieditious  Libel,  by  them 
the  aforeiaid   William  Archbifliop  of  Canterbury, 
JVilliam  Bifliop  of  St.  Afaph,   Francis  Bifliop  of 
Ely,  John  B'liho^  o^  Chichefer,  Thomas  B\(hop  o( 
Bath  and  H'^ells,    T/mnas  Bifliop  of  Peterborough, 
and  Jonathan  Bifliop  of  Brijlol,    with  their  own 
Hands  refpeftivcly  being  ilibfcnbed,  on  the  Day 
and  Year,  and  in  the  Place  lafl:  mentioned,  in  the 
Prefence  of  our  faid  Lord  the  King,  with  Force  and 
Arms,  &c.  did publifi  and  caufe  to  be  publificd;  in 
which  faid  falfe,    feigned,   malicious,    pernicious 
and  feditious  Libel  is  contained,  The  humble  Pe- 
tition,  Sec.  protit  before  in  the  Petition,    to  thefe 
Words  [  reafonabk  ConflruHion]  in  manifefl:  Con- 
tempt of  our  laid  Lord  the  King,  and  of  the  Laws 
of  this  Kingdom,  to  the  evil  Example  of  all  others 
in  the  like  Cafe  offending,  and  againll  the  Peace  of 
cur  faid  Lord  the  King,  his  Crown  and  Dignity, 
i^c.     Whereupon  the  faid  Attorney  General  of 
our   faid  Lord  the  King,   on  Behalf   of  our  faid 
Lord  the  King,  prays  the  Advice  of  the   Court 
here  in  the  Premifes,  and  due  Procefs  of  Law  to 
be  made  out  againlt  the  (aforefaid  IVilliam  Arch- 
bifliop   of  Canterbury,    William  Bifliop    of  St. 
yifaph,   Francis  Bifliop  of  Ely,    John  Bifliop  of 
Chichejier,    Thomas   Bifliop  of  Bath    and  Wells, 
Thomas   Bifliop   of  Peterborough,   and    Jonathan 
Bifliop  of  Brijlol,   in  this  Behalf,  to  anfwer  our 
faid  Lord  the  King  in  and  concerning  the  Pre- 
mifes, t^e. 

T.  Powis. 

W.  Williams- 

To  this  Information  the  Defendants  have  plead- 
ed Not  guilty,  and  for  their  Trial  have  put  them- 
feives upon  their  Country,  and  his  Majefl;y's  At- 
torney General  likewife,  which  Country  you 
are.  Your  Charge  is  to  enquire  whether  the  De- 
fendants, or  any  of  them,  are  guilty  of  the  Mat- 
ter contained  in  this  Information  that  hath  been 
read  unto  you,  or  not  guilty.  If  you  find  them, 
or  any  of  them  guilty,  you  are  to  fay  fo  >  and  if 
you  find  them,  or  any  of  them,  not  guilty,  you 
arc  to  fay  fo,  and  hear  your  Evidence.  Crier, 
make  Proclamation. 


Crier.  O  yes !  If  any  one  will  give  Evidence 
on  Behalf  of  our  Sovereign  Lord  the  King,  againll 
the  Defendants,  of  the  Matters  whereof  they  are 
impeached,  let  them  come  forth,  and  they  fhall 
be  heard. 

Mr.  Wright.  May  it  pleafe  your  Lordfliip,  and 
you  Gentlemen  of  the  Jury,  tins  is  an  Inlbrm.i- 
tion  exhibited  by  his  Majefly's   Attorney  Gene- 
ral againfl:  the  moll   Reverend   my   Lord  Arch- 
bilhop  of  Canterbury,   and  fix  other  Honourable 
and  Noble  Bifliops  in  the  Information  mentioned  : 
And  the  Information  fees  forth.  That  the  King, 
out  of  his  Clemency  and   benign  Intention    to- 
wards his  Subjefts  of  this  Kingdom,  did  put  forth 
his  Royal  Declaration,  bearing  Date  the  fourth 
Day   of  April,   in  the  third  Year  of  his  Reign, 
entituled.  His  Majeftfs  Gracious  Declaration  to  all 
his  loving  SubjeSls  for  Liberty  of  Confcience  j    and 
that  afterwards,  the  twenty-feventh  of  April,  [in 
the  fourth  Year  of  his  Reign,  he  publiflicd  another 
Declaration,  both  which  have  been  read  to  you ; 
and  for  the  further  Manifellation  and  Notificati- 
on of  hiS  Grace  in  the  faid  Declaration,    bearing 
Date  the  twenty-feventh  of  April  X'x^,  hisMajefhy 
did  order,   that  the   faid   Declaration   flioutd   be 
read  on  the  twentieth  and  twenty-feventh  of  May 
in  the  Cities  of  London  and  Wefminfier,  and  ten 
Miles  about ;  and  on  the  third  and  tenth  of  June 
throughout  the  whole  Kingdom  :     And  that  the 
Right  Reverend  the  Bifliops  fliould  fend  the  faid 
Declaration  to  be  dillributed  throughout    their 
refpeftive  Diocefes,  to  be  read  accordingly.     But 
that  the  faid  Archbifliop  andBilliopsthe  eighteenth 
of  May,  in  the  faid  fourth  Year  of  his  faid  Ma- 
jefty's   Reign,    having  confpired  and    confulted 
among  themfeives  to  diminifli  the  King's  Power 
and  Prerogative,  did  falfly,    unlawfully,   malici- 
oufly,    and  fcandaloufly,     make,     compofe    and 
write  a  falfe,  fcandalous,  malicious  and  feditious 
Libel,  under  pretence  of  a  Petition ;  which  Libel 
they  did  publifli  in  the  Prefence  of  the  faid  King  j 
the  Contents  of  which  Libel   you  have  likewife 
heard  read.     To  this  they  have  pleaded  not  guilty : 
You,  Gentlemen,  are  Judges  of  the  Fad  j  if  we 
prove  this  Faft,  you  are  to  find  them  guilty. 

Mr.  Att.  Gen.  May  it  pleafe  your  Lordfliip, 
and  you  Gentlemen  of  the  Jury,  you  have  heard 
this  Information  read  by  the  Clerk,  and  it  has 
been  likewife  opened  to  you  at  the  Bar  >  but  be- 
fore we  go  to  our  Evidence,  perhaps  it  may  not 
be  amifs  for  us,  that  are  of  Council  for  the 
King,  now  in  the  Beginning  of  this  Caufe,  to 
fettle  the  Queftion  right  before  you,  as  v^ell  to 
tell  you  what  my  Lords  the  Bifliops  are  not  pro- 
fecuted  for,  as  what  they  are.  Firft-,  I  am  to 
tell  you,  and  I  believe  you  cannot  your  felves 
but  obferve,  that  my  Lords  are  not  profecuted  as 
Bifliops,  nor  much  left  are  they  profecuted  for 
any  Point  or  Matter  of  Religion,  but  they  are 
profecuted  as  Subjefts  of  this  Kingdom,  and 
only  for  a  Temporal  Crime,  as  thole  that  have 
injured  and  affronted  the  King  to  his  very  Face  ; 
for  it  is  faid  to  be  done  in  his  own  Prefence. 
In  the  next  Place,  they  are  not  profecuted  for 
any  Nonfealance,  or  not  doing  or  omitting  to 
do  any  thing,  but  as  they  are  Aftors,  for  cenfu- 
ring  of  his  Majefly  and  his  Government,  and 
for  giving  their  Opinion  in  Matters  wholly  re- 
lating to  Law  and  Government :  And  1  cannot 
omit  here  to  take  Notice,  that  there  is  not  any 
one  Thing  that  the  Law  is  more  jealous  of,  or 
docs  more  carefully  provide  for  the  Prevention 
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and  Puniriiment  of,  ihan  all  Accufations  and 
Anaignments  of  the  Government.  No  Man  is 
allowed  to  accufe  even  the  moll  infcriour  Magi- 
Ihate  of  any  Misbehaviour  in  his  Office,  unlefs 
it  be  in  a  legal  Couife,  though  the  Fa6l  is  true. 
No  Man  may  fay  of  a  Juftice  of  Peace  to  his 
Face,  that  he  is  unjult  in  his  Office.  No 
Man  may  tell  a  Judge,  either  by  Word  or  Peti- 
tion, you  have  given  an  unjufl: ,  or  an  ill  Judg- 
ment, and  I  will  not  obey  it  >  it  is  againll  the 
Rules  and  Law  of  the  Kingdom,  or  the  like. 
No  Man  may  fiy  of  the  great  Men  of  the  Na- 
tion, much  lefs  of  the  great  Officers  of  the  King- 
dom, that  they  do  aft  unreafonably  or  unjuftly, 
or  the  like  j  Icaft  of  all  may  any  Man  fay  any 
fuch  thing  of  the  King  ;  for  thefe  Matters  tend 
to  pofTefs  the  People,  that  the  Government  is  ill 
adminillrcd ;  and  the  Confequence  of  that  is,  to 
fet  them  upon  defiring  a  Reformation ;  and  what 
that  tends  to,  and  will  end  in,  we  have  all  had  a 
fad  and  too  dear  bought  Experience :  The  laft 
Age  will  abundantly  iatisfy  us,  whither  fuch  a 
Thing  does  tend.  Men  are  to  take  their  proper 
Remedies  for  Redrefs  of  any  Grievances  they  lie 
under,  and  the  Law  has  provided  fufficiently  for 
that.  Thefe  things  are  fo  very  well  known  to  all 
Men  of  the  Law,  and  indeed  to  all  the  People 
of  England  of  any  Underftanding,  that  I  need 
nor,  nor  will  not,  ftand  any  longer  upon  it,  but 
come  to  the  Matter  that  is  now  before  you,  Gen- 
tlemen, to  be  tried.  The  Faft  that  we  have  laid 
•we  mult  prove,  rather  to  keep  to  the  Formality  of 
a  Trial,  than  to  pretend  to  inform  you,  or  tell  you 
what  you  do  not  not  know :  It  is  publickly  no- 
torious to  the  whole  World  J  butbecaufe  we  mull 
go  on  in  the  regular  Methods  of  Law,  we  fhall 
prove  the  Fafts  in  the  Order  they  are  laid  in  the 
Information.  Firft,  we  take  Notice,  that  his 
Majefly,  of  his  great  Clemency  and  Goodnefs  to 
his  People,  and  out  of  his  Defire  that  all  his  Sub- 
jefts  might  live  eafily  under  him  (of  which  I 
think  never  Prince  gave  greater  or  more  plain 
Evidence  of  his  Intentions  that  Way)  the  fourth 
of  Jf>yil^  K587,  he  did  iffije  forth  his  Royal  De- 
claration for  Liberty  of  Confcience.  This  Matter, 
without  all  Queftion,  was  welcome  to  all  his  People 
that  flood  in  need  of  it ;  and  thofe  that  did  not, 
could  not  but  fay,  the  Thing  in  the  Nature  of  it 
was  very  juft  and  gracious  j  but  prefently  it  mult 
be  furmifed,  that  the  King  was  not  in  Earnelt, 
and  would  not,  nor  could  not  make  good  his  Pro- 
mile:  But  to  take  away  all  Surmifes,  his  Majelty 
was  pleafed  by  his  Declaration  of  the  twenty- 
feventh  of  Jpril  laft,  not  only  to  repeat  his  for- 
mer Declaration,  but  likewife  to  renew  his  former 
Promifes  to  his  People,  and  to  affure  them  that  he 
flill  was,  and  yet  is,  of  the  fame  Opinion  that 
he  had  at  firft  declared  himfelf  to  be  of}  nay,  we 
further  fhew  you,  that  to  the  End  that  this  thing 
might  be  known  to  all  his  People,  even  to  the 
meaneft  Men,  who,  it  may  be,  were  not  willing 
or  able  to  buy  the  Declaration,  and  that  the  King 
himfelf  might  be  under  higher  Obligations,  if  it 
were  poffible,  than  his  own  Word,  he  was  defi- 
rous  it  Ihould  be  repeated  in  the  Churches,  and 
read  in  that  facred  Place,  that  all  his  People 
might  hear  what  he  had  promifed,  and  given  his 
own  facred  Word  forj  and  he  himfelf  might  be 
under  that  folemn  Tie  and  Obligation  to  keep  his 
Word,  by  remembring  that  his  Promifes  had,  by 
his  own  Command,  been  publiilred  in  the  Time  of 
Divine  Service,  in  the  Houfe  of  God  j  and  there- 
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upon  was  the  Order  of  Council  made,  that  has 
been  likewife  read  to  you,  which  does  direft, 
that  K  fliould  be  read  in  all  the  Churches  and 
Chapels  in  the  Kingdom ;  and  you  have  heard, 
and  we  ihall  prove,  what  a  Return  his  Majefty 
has  had  for  this  Grace  and  Kindncfsof  his:  You'll 
find  when  we  come  to  read  that  which  they  call  a 
Petition,  all  their  Thanks  his  Majelty  had  for  his 
Favour  and  Goodnefs  to  his  People,  'tis  only 
hard  Words,  and  a  heavy  Accufation,  fuch  as  a 
private  Perfon  would  be  little  able  to  bear.  I  vsall 
not  aggravate  the  Matter,  but  only  fiy  thus  much, 
that  his  Majefty,  who  was  always  a  Prince  of  as 
great  Clemency  as  ever  this  Kingdom  had,  and 
who  was  reprefented  for  all  that,  as  a  Prince  of  the 
greateft  Cruelty,  before  his  Acceffion  to  the 
Crown,  by  his  Enemies,  is  nov/  accufcd  by  his 
Friends  for  this  Effeft  of  his  Mercy.  My  Lord, 
and  Gentlemen  of  the  Jury,  his  Majefty  refented 
this  ill  Ufage  fo  far,  that  he  has  ordered,  and 
thought  fit  to  have  a  publick  Vindication  of  his 
Honour  in  this  Mattei-,  by  this  Trial ;  and  we 
fhall  go  on  to  our  Proofs,  and  we  do  not  doubt 
but  you  will  do  his  Majefty  (as  you  do  all  other 
Pcrfons)  Right. 

Mr.  Soil.  Gen.  My  Lord,  we  will  go  on  to  prove 
the  Parts  of  this  Information  j  and  wc  will  proceed 
according  to  the  Method  which  Mr.  Attorney  has 
opened,  and  which  is  purfuant  to  the  Order  of  the 
Fafts  laid  in  the  Information.  Give  us  the  firft 
Declaration  under  the  Great  Seal  j  the  Declaration 
of  the  4th  of  ^/nV,   1687. 

[The  Declaration  was  delivered  into  the  Court  ^ 

Mr.  Soil.  Gen.   Read  the  Date  of  it  firft. 

Clerk  reads.  Given  at  Our  Court  at  Whitehall, 
the  ^th  Day  of  April,  16S7,  and  in  the  third  Tear 
of  Our  Reign. 

Mr.  Soil.  Gen.  Read  the  Title  of  it.  Sir. 

Clerk.  It  is  entituled,  His  Majcjffs  Gracious 
Declaration  to  all  his  loving  Subje£ls  for  Liberty  of 
Confcience. 

Sir  Rob.  Sawyer.  Is  it  under  Seal  .^  Is  the  Great 
Seal  to  it  ? 

Mr.  Soil.  Gen.  Give  it  down  to  Si  r  Robert  Sawyer, 
that  he  may  fee  it ;   for  I  would  have  every  thing 

as  clear  as  pofTible. Sir  Robert  Sawyer,   will 

you  have  it  read  ? 

Sir  Robert  Sawyer.  No,  we  would  fave  as  much 
of  the  Time  of  the  Court  as  may  be. 

Mr.  Soil.  Gen.  Then  pray  put  in  the  fecond  De- 
claration of  the  2.yth  of  yfpril  laft. 

Clerk  reads.  Given  at  Our  Court  at  Whitehall, 
the  vjth  Day  of  April,  i5S8,  in  the  fourth  imr  of 
Our  Reign;  and  it  is  entituled,  His  Majejffs  Gra- 
cious Declaration. 

Sir  Robert  Sawyer.  Is  that  under  the  Great  Seal 
too? 

Clerk.  Yes  it  is. 

Mr.  Soil.  Gen.  Deliver  that  down  likewife,  that 
they  may  fee  it. 

Sir  Robert  Sawyer.  We  are  fatisfied,  you  need 
not  read  it. 

Mr.  Soil.  Gen.  Then  where  is  the  Order  of 
Council  for  the  reading  of  it  ? 

Mr.  Att.  Gen.  Swear  Sir  John  Nicholas.— Thei'e 
he  is, 

[Sir  John  Nicholas  fworn.] 
L.  C.  y.  Come  Mr.  Attorney,  what  do  you 
ask  Sir  John  Nicholas  ? 

Mr.  Soil.  Gen.  Hand  the  Order  to  Sir  Johfi 
Nicholas.  -    Is  that  the  Order  of  Council, 
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Sir  John  Nicholas.  The  Book,  Sir,  is  not  in 
my  Cuftody. —  There  is  the  Regifter  that  keeps 
it,  he  has  it  here  to  produce. 

Mr.  Soil. Gen.  Swear  Mv.Gantleit. 
[Mr.  Gantlctt  fworn.] 

Mr.  Soil.  Gen.  Is  that  the  Council- Book  ? 

Mr.  Gantlett.  Yes,  this  is  the  Council-Book. 

Mr.  Soil.  Gen.  Then  turn  to  the  Order  of  the 
fourth  of  May.)  the  King's  Order  of  Council  for 
the  reading  the  Declaration. 

Mr. Gantlett.  There  it  is,  Sir. 

IXhe  Book  delivered  into  Court ^ 

Mr. Soil. Gen.  Read  it,  I  pray. 

Clerk  rcidis.  At  the  Co«r/«?  Whitehall,  the  fourth 

of  May,  1688. —  and  fo  reads  the  Order  of 

Council. 

Mr.  Soil.  Gen.  My  Lord,  we  have  one  Thing 
that  is  mentioned  in  the  Information,  that  this 
Declaration  was  printed  j  if  that  be  denied,  we 
will  call  Henry  Hills.,  his  Majefty's  Printer,  be- 
caufe  we  would  prove  all  our  Information  as  it  is 
laid. 

L.  C.  J.  You  muft  do  fo,  Mr.  Sollicitor  ;  you 
mud  prove  the  whole  Declaration. 

Mr.  Soil.  Gen.  Crier,  call  Henry  Hills. 

[//f  was  called,  but  did  not  prefently  appear 7\ 

Mr.  Soil.  Gen.  Call  Mr.  Bridgrnan. —  Though 
thefe   Declarations    prove    themfelves,  we   have 

them  here  printed But  fwear  Mr.  5nV/^Wi««. 

[Mr.  Bridgrnan  Iworn.] 

Mr.  Soil.  Gen.  Shew  Mr.  Bridgrnan  the  two 
Declarations. 

L.  C.  J.  What  do  you  ask  him  ? 

Mr.  Soil  Gen.  We  ask  you,  Sir,  if  the  two 
Declarations  were  printed. 

Mr.  Bridgrnan.  What  Declarations  do  you  mean, 
Mr.  Sollicitor? 

Mr.  Soil.  Gen.  You  know  what  Declarations  I 
mean  well  enough ;  but  we'll  ask  you  particularly. 
You  know  the  Declaration  that  was  made  the  4th 
of  April.,  in  the  third  Year  of  the  Kmg,  ■■■ 
was  it  printed  ? 

Mr.  Bridgrnan  Yes,  it  was  printed  by  the  King's 
Order. 

Mr.  Soil.  Gen.  Was  that  of  the  zyth  of  April, 
in  the  fourth  Year  of  the  King,  printed? 

Mr.  Bridgrnan.  Yes,  they  were  both  printed  by 
the  King's  Order. 

Mr.  Att.  Gen.  Then  the  next  Thing  in  Courfe 
is  the  Bifliops  Paper. 

Sir  Rob.  Sa-iiyer.  Mr.  Bridgrnan,  pray  let  me 
ask  you  one  Queflion  ;  Did  you  ever  compare  the 
Print  with  that  under  Seal  ? 

Mr.  Bridgrnan.  I  did  not  compare  them,  Sir 
Robert  Sawyer. 

Mr.  Soil.  Gen.  He  docs  fwcar  they  were  printed 
by  the  King's  Order. 

Sir  Rob.  Sawyer.  Good  Mr.  Sollicitor,  give  me 

Leave  to  ask  him  a  Qucftion. .    Can  you 

fwear  then  that  they  are  the  fame? 

Mr.  Bridgrnan.  I  was  not  asked  that  Queftion, 
Sir. 

Mr.  Soil.  Gen.  Come  then  Mr.  Bridgrnan,  I'll  ask 
you. —  Do  youbeheve  they  arc  the  lame? 

Sir  Rob.  Sawyer.  Is  that  an  Anfwer  to  my  Que- 
ftion ? 

Mr.  Soil.  Gen.  We  muft  ask  him  Qiieftions  as 

well  as  you  Sir  Robert. What  fay  you,  Do 

you  believe  it  to  be  the  fame  ? 

L.  C.  J.  You  hear  Mr.  SoUicitor's  Queftion, 
anfwer  it  Mr.  Bridgrnan. 

Mr.  Bridgrnan.  Yes,  my  Lord,  I  do  believe  it. 


L.  C.  J.  Well,  that's  enough. 

Mr.  Att.  Gen.  If  there  were  Occafion,  we 
have  them  here  compared,  and  they  are  the 
fame. 

Sir  Rob.  Sawyer.  With  Submiflion,  my  Lord, 
in  all  thele  Cafes,  if  they  will  prove  any  Fa£t 
that  is  laid  in  an  Information,  they  muft  prove  it 
by  thofe  that  know  it  of  their  own  Knowlege. — 
Do  you  know  it  to  be  the  fame  ? 

Mr.  Soil.  Gen.  That's  very  well.  Sir. 

Sir  Robert  Sawyer.  Ay,  fo  it  is,  Mr.  Sollicitor, 
It  is  a  wonderful  thing,  my  Lord,  that  we  cannot 

be   permitted  to  ask    a  Queftion Do  you 

know  it  to  be  the  fame,  Mr.  Bridgrnan,  I  ask  you 
again  ? 

Mr.  Bridgrnan.  I  have  not  compared  them,  I  tell 
you,  Sir  Robert  Sawyer. 

Sir  Robert  Sawyer.  Then  that  is  no  Proof. 

L.  C.  y.  Would  you  have  a  Man  fwear  above 
his  Belief?  He  tells  you  he  believes  it  is  the  fame. 

Sir  Robert  Sawyer.  Is  that  Proof  of  an  Infor- 
mation ? 

L.  C.  J.  Well,  you'll  have  your  Time  to  makc^ 
your  Objeftions  by  and  by. 

Mr.  Att.  Gen.  Then  fwear  Sir  John  Nicholas. 

Sir  John  Nicholas.  I  am  Iworn  already. 

Air.  Att.  Gen.  I  fee  you  have  a  Paper  in  your 
Hand,  Sir  John  Nicholas -y  Pray  who  had  you  that 
Paper  from  ? 

Sir  John  Nicholas.  I  will  give  you  an  Account 
of  it  as  well  as  I  can. 

Mr.  Pollexfcn.  Before  they  go  to  another  thing, 
my  Lord,  we  think  they  have  failed  in  their 
Proof  of  their  Information,  about  the  Printing 
this  Declaration. 

Mr.  Att.  Gen.  Where  is  Mr.  Hills  ? 

Mr.  Juji.  Allybone,  They  have  laid,  that  it 
was  printed  by  the  King's  Order  j  and  it  is  fuch  a 
Matter,  Mr.  Sollicitor,  as  you  may  clear,  if  you 
will,  fure. 

Mr.  Soil.  Gen.  There  is  Mr.  Hills  >  now  I  fee 
him. 

L.  C.  J.  I  was  going  to  give  Order,  that  you 
fhould  fend  to  the  Printing-houfe  for  him. 

Mr.  Jufl.  Allybone.  They  may  put  this  Matter 
out  of  Doubt  too,  if  they  will,  on  the  other 
Side }  for  I  fee  they  have  a  Copy  in  Print,  and 
there's  the  Original  j  they  may  compare  them  if 
they  pleafe. 

Mr.  Soil.  Gen.  I  am  very  glad  to  hear  fuch  a 
ftrong  Obje£tion. 

Sir  Rob.  Sawyer.  We  would  clear  the  Way  for 
you,  Mr.  Sollicitor. 

Mr.  Soil.  Gen.  No,  you  put  Straws  in  our  Way  ; 
we  fhall  be  able  enough  to  clear  it  without  your 
Help.  Swear  Mr.  Hills,  and  young  Mr.  Graham 
here. 

[/f///.f  and  Graham  fworn.] 

Mr.  Soil.  Gen.  Mr.  Graham,  did  you  compare 
any  of  thefe  printed  Declarations  with  the  Ori- 
ginal ? 

Graham.  Yes,  I  did  compare  fome  of  them,  and 
did  make  Amendments  as  I  went  along. 

Mr.  Soil.  Gen.  Shew  one  that  you  have  compar'd 
with  the  Original. 

Mr.  Att.  Gen.  Hills  is  here  himfelf,  we'll  ask 
him.     Are  you  fworn,  Sir  ? 

Crier.  He  is  fworn. 

Mr.  Att.  Gen.  Pray  were  the  King's  Declara- 
tions for  Liberty  of  Confcience  printed,  both  of 
them  ? 
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Hills.  Ay,  an't  pleafe  you,  Sir. 

Mr.  An.  Gen.  You  printed  them,  I  think. 

Hills.  Yes,  I  did  print  them. 

Sir  Rob.  Sawyer.  Mr.  Hills,  you  fay  they  were 
printed:  Upon  your  Oath,  after  they  were  print- 
ed, did  you  examine  them  with  the  Original  un- 
der Seal? 

Hills.  They  were  examined  before  they  were 
printed. 

Sir  Rob.  Sawyer.  Did  you  examine  them .' 

Hills.  I  did  not,  here's  one  that  did. 

Mr.  Soil.  Gen.  Who  is  that? 

Hills.  It  is  Mr.  Williams  here. 

Mr.  Soil.  Gen.  Swear  him. 

[_lVilliams  fworn.] 

Mr.  Soil.  Gen.  Do  you  hear,  Williams  ?  Do  you 
know  that  the  King's  Declarations  for  Liberty  of 
Confcience,  two  of  them,  one  of  the  4th  of 
Jpril.,  and  the  other  of  the  27th  of  Jpril.,  were 
printed  ? 

Williams.  Yes,  my  Lord. 

Mr.  Soil.  Gen.  Did  you  examine  them  after  they 
were  printed,  by  the  Copy  they  were  printed  from  ? 

Williams.  Yes,  I  did. 

Mr.  Soil.  Gen.  Where  had  you  the  Copy?  who 
had  you  it  from  ? 

Williams.  I  had  it  from  Mr.  Hills. 

Sir.  Rob.  Sawyer.  Mr.  Williams.,  did  you  exa- 
mine them  with  the  Original  under  the  Great 
Seal? 

Williams.  The  firfl:  Declaration  I  did. 

Sir  Rob.  Sawyer.  The  fecond  Declaration  is  the 
main. 

Williams.  The  fecond  was  compos'd  by  the 
firft. 

Sir  Rob.  Sawyer.  Why,  is  there  no  more  in  the 
fecond  Declaration  than  there  was  in  the  firft? 

Williams.  Yes,  there  is.  Sir. 

Sir  Rob.  Sawyer.  Did  you  examine  that  with 
the  Original  under  the  Great  Seal  ? 

Williams.  No,  I  did  not. 

Mr.  Soil.  Gen.  Can  any  one  tell  who  did  exa- 
mine it  under  the  Great  Seal? 

Mr.  Finch.  Pray  what  did  you  examine  it  by, 
Mr.  Williams? 

Williams.  By  a  Copy  that  I  receiv'd  from 
Mr.  Hills. 

Mr.  Alt.  Gen.  Then  we  will  go  on;  and  we  de- 
fire  Sir  John  Nicholas  to  give  an  Account  where 
he  had  that  Paper  that  he  has  in  his  Hand. 

Mr.  Finch.  My  Lord,  it  does  not  appear  that 
the  Copy  that  was  printed  is  the  true  Copy  of  the 
Declaration. 

Mr.  Att.  Gen.  He  fays  he  had  it  from  Mr.  Hills. 

Mr.  Finch.  Pray,  Mr.  Hills.,  what  did  you  exa- 
mine that  Copy  by  which  you  gave  to  Mr.  Wil- 
liams ? 

Hills.  I  had  the  Copy  from  Mr.  Bridgman. 

Mr.  Finch.  Did  you  examine  it  with  the  Ori- 
ginal under  the  Great  Seal  ? 

Hills.  I  did  not  examine  it,  I  had  it  from 
Mr.  Bridgman. 

Mr.  Finch.  What,  was  it  under  Seal  ? 

Mr.  Bridgman.  It  was  the  Original  figned  by 
the  King. 

Mr.  Finch.  But  I  ask  you,  was  it  under  Seal? 

Mr.  Bridgman.  Not  under  the  Great  Seal  it 
was  not,  it  was  the  very  Declaration  the  King 
figned. 

Sir  Rob.  Sawyer.  But  it  ought  to  be  compared 
with  the  Original,  or  it  is  no  good  Proof  that  it 
is  the  fame. 
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Mr.  Soil.  Gen.  Sir  Robert  Sawyer.,  you  under- 
ftand  Collation  better  fure,  you  fhould  be  afham'd 
of  fuch  a  weak  ObjetStion  as  this. 

Williams.  We  never  bring  our  Proof  to  the 
Great  Seal. 

Sir  Rob.  Sawyer.  But  if  you  will  have  it  Proof 
at  Law,  you  muft  have  it  compared  with  the  Ori- 
ginal. 

Mr.  Soil.  Gen.  Do  you  think  there  is  any  great 
Strefs  to  be  laid  upon  that?  We  only  fay  it  was 
printed. 

Sir  Rob.  Sawyer.  But  you  have  made  it  part 
of  your  Information,  and  therefore  you  muft 
prove  it. 

L.  C.  J.  I  think  there's  Proof  enough  of  that} 
there  needs  no  fuch  Nicety. 

Mr.  Pollexfen.  Well,  my  Lord,  we  muft  fub- 
mir,  let  them  go  on,  we  won't  ftand  upon  this. 

Mr.  Att.  Gen.  Then  pray  let  me  go  on.  Where 
had  you  that  Paper,  Sir  John  Nicholas? 

Sir  John  Nicholas.  I  had  this  Paper  from  the 
King's  Hand. 

L.  C.  J.  Put  it  in. 

Mr.  Soil.  Gen.  Who  had  you  it  from,  do  you 
fay? 

Sir  John  Nicholas.  From  the  King. 

Mr.  Soil.  Gen.  About  what  Time  had  you  it  from 
the  King,  Sir? 

Sir  John  Nicholas.  I  had  it  twice  from  the  King. 

Mr.  Soil.  Gen.  When  was  the  firft  Time,  Sir? 

Sir  John  Nicholas.  The  firft  Time  was  in  Coun- 
cil the  8th  of  this  Month. 

Mr.  Soil.  Gen.  What  became  of  it  afterwards  ? 

Sir  John  Nicholas.  The  King  had  it  from  me 
the  12th,  and  the  13th  I  had  it  from  the  King 
again. 

Mr.  Soil.  Gen.  Pray  deliver  it  this  way  into  the 
Court:  We  will  now  go  on, and  prove  the  Biftiops 
Hands  to  it.  This  is  the  Paper  upon  which  we 
bring  this  Information:  Gentlemen,  it  is  all  the 
Hand-writing  of  my  Lord  Archbifhop,  and  fign- 
ed by  him  and  the  reft  of  the  Biftiops. 

Air.  Att.  Gen.  I  fuppofe  my  Lords  the  Bifiiops 
will  not  put  us  to  prove  it,  they  will  own  their 
Hands. 

L.  C.  J.  Yes,  Mr.  Attorney,  their  Council  will 
put  you  to  prove  it;  I  perceive  your  beft  way  is 
to  ask  nothing  of  them. 

Mr.  Att.  Gen.  My  Lord,  we  will  defire  nothing 
of  them,  we  will  go  on  to  our  Proofs.  Call  Sir 
Thomas  Exton.,  Sir  Richard  Raynes.,  Mr.  Brooks, 
Mr.  Recorder.,  and  Mr.  William  Middleton. 

[Sir  Thomas  Exton  appeared.,  and  was  fworn^ 

L.  C.  J.  What  do  you  ask  Sir  Thomas  Exton? 

Mr.  Att.  Gen.  Pray  convey  that  Paper  to  Sir 
Thomas  Exton. 

Mr.  Soil.  Gen.  Shew  that  Paper  to  Sir  Thomas 
Exton-  ■  I  Sir  Thomas,  I  would  ask  you  one  Que- 
ftion  :  Do  you  know  the  Hand-writing  of  my 
Lord  Archbiftiop  of  Canterbury  ? 

Sir  Tho.  Exton.  I'll  give  your  Lordlhip  what 
Account  I  can. 

Mr.  Soil.  Gen.  Pray,  Sir,  anfwer  my  Queftionj 
Do  you  know  his  Hand-writing? 

SirTho. Exton.  I  never  faw  him  write  five  Times 
in  my  Life. 

Mr.  Soil.  Gen.  But  I  ask  you,  upon  your  Oath, 
do  you  believe  that  to  be  his  Hand-writing? 

Sir  Tho.  Exton.  I  do  believe  this  may  be  of  his 
Hand-writing. 

Mr.  Soil.  Gen.  Do  you  believe  all  the  Body  of  it 
to  be  of  his  Hand-writing,  or  only  Part  of  it? 
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Siy  I'fjo.  Ext  Oft.  I  muft  believe  it  to  be  fo,  for  I 
have  feen  fome  of  his  Hand-wricing,  and  this  is 
very  like  it. 

Mr.  Soil.  Gen.  What  fay  you  to  the  Name  ?  Do 
you  believe  it  to  be  his  Hand-writing  ? 

Sir  1'ho.  Exton.  Yes,  I  do. 

Mr.  Soil.  Gen.  Do  you  know  any  of  the  reft  of 
the  Names  that  are  upon  that  Paper? 

Sir  The.  Exton.  No,  I  do  not. 

L.  C.  J.  Do  you  for  the  Defendants  ask  Sir 
'Thomas  Exton  any  Queftion  ? 

Sir  Robert  Sawyer.  No,  my  Lord . 

Mr.  Att.  Gen.  Then  call  Sir  Richard  Raynes. 

Sir  Tbo.  Exton.  My  Lord,  Sir  Richard  Raynes 
has  been  fick  this  Month,  and  has  not  been  at  the 
Commons. 

Mr.  Soil.  Gen.  We  have  no  need  of  him.  Call 
Mr.  Brooks. 

[Mr.  Brooks  fworn.] 

Mr.  Att.  Gen.  Pray  fhew  Mr.  Brooks  that  Paper. 

Mr.  Soil.  Gen.  Mr.  Brooks.,  I  ask  you  this  Que- 
ilion.  Do  you  know  my  Lord  Archbiihop's Hand- 
writing ? 

Mr.  Brooks.  Yes,  my  Lord. 

Mr.  Att.  Gen.  Pray  look  upon  that  Paper  j  do 
you  take  that  to  be  my  Lord  Archbifhop's  Hand  .^ 

Mr.  Brooks.  Yes,  my  Lord,  I  do  believe  it  to 
be  my  Lord  Archbifhop's  Hand. 

Mr.  Att.  Gen.  What  fay  you  to  the  whole  Bo- 
dy of  the  Paper? 

Mr.  Brooks.  I  do  believe  it  to  be  his  Hand. 

Mr.  Att.  Gen.  What  do  you  fay  to  his  Name 
there? 

Mr.  Brooks.  I  do  believe  this  Name  is  his  Hand- 
writing. 

Mr.  Soil.  Gen.  Call  Mr,  William  Middleton. 

Mr.  Att.  Gen.  Pray  Mr.  Brooks  don't  go  away, 
but  look  upon  the  Names  of  the  Biflaop  of 
St.  Afaph.,  and  my  Lord  of  Ely. 

Mr.  Soil.  Gen.  Do  you  know  my  Lord  Bilhop 
of  St,  Afaplfs  Hand-writing  ? 

Mr.  Brooks.  I  have  fecn  my  Lord  Archbifhop 
of  Canterbury.,  and  the  Bilbop  of  St.  Afaplfs  Hand- 
writing, and  I  do  believe  this  is  his  Hand. 

Mr.  Soil.  Gen.  Look  yju  upon  the  Name  of  my 
Lord  of  Ely;  do  you  know  his  Hand-writing? 

Mr.  Brooks.  My  Lord,  I  am  not  fo  well  ac- 
quainted with  my  Lord  of  Elfs  Writing. 

Mr.  Soil.  Gen.  But  have  you  (eenhis  Writing? 

Mr.  Brooks.  Yes,  I  have. 

Mr.  Soil.  Gen.  Is  that  his  Writing  do  you  think  ? 

Mr.  Brooks.  It  is  like  it. 

Mr. Soil.  Gen.  Do  you  believe  it  to  be  his  Hand? 

Air.  Brooks.  Truly  I  do  believe  it. 

Sir  George  Treby.  Did  you  ever  fee  him  write? 

Mr.  Brooks.  No,  Sir. 

Mr.  Soil.  Gen.  But  he  has  feen  his  Writing. 

Sir  George  Treby.  How  do  you  know  that  it  was 
his  Hand-writing  that  you  faw? 

Mr.  Brooks.  Becaufe  he  own'd  it. 

L.C.J.  How  do  you  know  it,  do  you  fay? 

Mr.  Brooks.  I  know  it,  I  fay,  becaufe  I  have 
feen  a  Letter  that  he  writ  to  another  Perfon,  which 
he  afterwards  own'd. 

L.C.J.  What  did  he  own,  Mr.  Brooks? 

Mr.  Brooks.  That  he  wrote  a  Letter  to  another 
Perfon,  which  I  faw. 

Sir  George  Treby.  To  whom,  Sir? 

Sir  Rob.  Sawyer.  Have  you  the  Letter  here 
Sir? 

Mr.  Brooks.  No,  Sir,  the  Letter  was  writ  to 
my  Lord  Bifliop  of  Oxford. 


Sir  George  Treby.  Can  you  tell  what  was  in  that 
Letter? 

Mr.  Att.  Gen.  What  is  that  to  this  QLieftion? 
You  ask  him,  how  he  knows  his  Hand-wiiting, 
and,  fays  he,  I  did  not  (ce  him  write,  but  I  have 
feen  a  Letter  of  his  to  the  Lord  Bifhop  of  Q.-^ford. 

L.  C.  J.  And  he  does  iiiy,  my  Lord  of  Ely 
own'd  it  to  be  his  Hand  that  is  there. 

Mr.  Soil.  Gen.  No,  my  Lord,  that's  a  Miftake 
he  own'd  a  Letter  that  he  had  writ  to  the  Bifliop 
of  Oxford  to  be  his  Hand-writing,  and  by  Com- 
parifon  of  this  with  that,  fays  he,  I  take  this  to 
be  his  Hand-writing. 

Mr.  Brooks.  That  is  my  Meaning,  my  Lord. 

Mr.  Soil.  Gen.  Pray  fpeak  out,  and  tell  us  what 
are  the  Reafons  that  make  you  fay  you  believe  this 
to  be  the  Biiliop  of  Ely's  Writing. 

iMr.  Brooks.  Becaule  it  refembles  a  Letter  that 
I  have  by  me  of  his  Writing  to  the  Biihop  oi' Ox- 
ford. 

Mr.  Soil.  Gen.  And  you  fay  he  own'd  that  Let- 
ter to  be  his? 

Mr.  Brooks.  My  Lord  Biftiop  of  O.vford  did  an- 
fwer  it,  and  I  waited  upon  the  Bilhop  oi  Ely  with 
the  Anfwer,  and  he  did  own  it. 

Sir  George  Treby.  How  did  he  own  it.  Sir? 

Mr.  Brooks.  I  had  fome  Communication  with 
my  Lord  of  Ely  about  the  Subilance  of  that  Let- 
ter, and  therefore  I  apprehended  he  own'd  it. 

Mr.  Jufl.  Powell.  That's  a  ftrange  Inference, 
Mr.  Sollicitor,  to  prove  a  Man's  Hand. 

Mr.  Att.  Gen.  \Vc  have  more  Evidence}  but  let 
this  go  as  far  as  it  can. 

Mr.  S.  Pemberton.  Certainly,  my  Lord,  you  will 
never  fuffer  fuch  a  Witnels  as  this ! 

L.  C.  J.  Brother  Pemberton^  I  fuppofe  they 
can  prove  it  otherwife,  or  eHe  this  is  not  Evi- 
dence. 

Mr.  Juft.  Powell.  So  they  had  need,  for  it  is  a 
ftrange  Inference  of  Mr.  Sollicitor,  that  this  is  a 
Proof  of  my  Lord  of  Ely's  Hand-writing. 

Mr.  Juft.  Holloway.  The  Bifhop  of  Oxon.  was 
dead  before  any  of  this  Matter  came  in  Agitation. 

Mr.  Soil.  Gen.  My  Lord,  we  will  brmg  other 
Proofs. —  Call  Mr.  Chetzvood  a.nd  Mr.  Smit/j. 
[Mr.  Cbetwood  and  Mr.  Smith  fworn.] 

Mr.  Soil.  Gen.  Mr.  Cbetwood^  we  would  know 
of  you  if  you  know  my  Lord  Bifliop  of  Ely's 
Hand-writing? 

Mr.  Cbetwood.  I  never  faw  him  write. 

Mr.  Soil.  Gen.  That's  not  an  Anfwer  to  my 
Queftion:  Do  you  know  his  Hand- writing ? 

Mr.  Cbetwood.  1  do  not  certainly  know  it. 

Mr.  Soil.  Gen.  Have  you  feen  any  of  it? 

Mr.  Cbetwood.  1  have  feen  my  Lord  of  Ely''s 
Writing,  that  has  been  faid  to  be  his. 

L.  C.  J.  But  furely  you  had  better  take  a  Wit- 
nefs  that  has  feen  him  write. 

Mr.  Juft.  Powell.  I  think  'tis  hardly  poffible  for 
a  Man  to  prove  his  Hand,  that  has  not  fecn  him 
write. 

L.  C.  J.  I  think  'tis  better  Proof  indeed,  to 
bring  fome  that  has  feen  him  write. 

Mr.  Cbetwood.  My  Lord,  'tis  a  long  Time  fince 
I  faw  my  Lord  of  Ely's  Writing. 

L.  C.  J.  Pray  bring  fome  other  Proof,  if  you 
have  it. 

Bifi.  of  Peterborough.  My  Lord,  we  are  here  as 
Criminals  before  your  Lordlhip,  and  we  are  pro- 
fecuted  with  great  Zeal :  I  beg  your  Lordftiip  that 
you  will  not  be  of  Council  againft  us,  to  dire^ 
them  what  Evidence  they  fliall  give. 

L.C.J. 
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L.  C.  y.  My  Lord  of  Peterborough,  I  hope  I 
h;n'e  not  behaved  my(elf  any  otherwiic  hitherto 
than  as  becomes  me;  I  was  laying  this  (and  I  think 
I  faid  it  for  your  LordOiip's  Advantage)  that  this 
was  not  fufficient  Proof  i  and  1  think,  if  your 
Lordfhip  obferved  what  1  faid,  it  was  for  you,  and 
not  againll  you. 

Bifi.  of  Peterborough.  It  was  to  direct  them 
againft  us,  how  they  fhould  give  Evidence. 

Mr.  S.  Pemberton.  Pray,  my  Lord  of  Peterbo- 
rough.,  fit  down,  you'll  have  no  Wrong  done  you. 

Sir  Rob,  Sawyer.  We  that  are  of  Council  will 
take  Care  of  that}  and  pray,  my  Lord,  will  you 
pleafe  to  pals  it  by? 

L.  C.  J.  We  are  not  ufed  to  be  fo  ferv'd,  and  I 
will  not  be  ufed  fo. 

Mr.  Soil.  Gen.  If  your  Lordfhip  pleafes  to  pals 
that  by;  for  what  your  Lordfhip  faid  was  in  Fa- 
vour of  ray  Lords  the  Bifliops,  but  I  fee  they  do 
not  take  it  fo. 

Mr.  Att.  Gen.  Pray,  Mr.  Chetwood,  do  you  look 
upon  the  Name  of  my  Lord  of  Ely^  do  you  be- 
heve  that  to  be  his  Hand-writing  ? 

l\fr.  Chelwood.  I  do  believe  it  is. 
,    Sir  Rob.  Sawyer.  That's  very  well,  when  he 
fays  he  never  faw  him  write. 

Mr.  Jujl.  Powell.  What  is  the  Reufon  of  that 
Behef  of  his  I  would  fain  know.? 

Mr.  Cbetwood.  I  have  formerly  feen  his  Hand, 
I  think  it  was  hisj  but  I  never  faw  my  Lord  of 
Ely  write  his  Hand. 

Sir  Rob.  Sawyer.  Then  the  Queftion  is,  whe- 
ther this  be  Evidence.'* 

Mr.  Finch.  How  do  you  know  that  that  which 
you  faw  formerly  was  my  Lord  of  Elfs  Hand  } 

Mr.  Cbetwood.  I  have  no  fuch  Certainty  as  po- 
fitively  to  fwear  that  that  was  his  Hand. 

Mr.  Soil.  Gen.  We  will  go  on  to  other  Proofs, 
and  if  we  want  better  Evidence  at  the  End,  we 
will  argue  with  them. 

Mr.  Chetwood.  I  am  not  certain  that  what  I  faw 
was  my  Lord  of  Elfs  Hand-writing,  becaufe  I 
never  faw  him  write. 

Mr.  Soil.  Gen.  You  do  very  well  to  fhew  your 
good  AfFedion. 

Mr.  Att.  Gen.  Mr.  Smith.^  I  would  ask  you  this 
Queftion,  Do  you  know  my  Lord  of  Elfs  Hand- 
writing? 

Mr.  Smith.  I  have  feen  it  often. 

Mr.  Att.  Gen.  Look  upon  the  Name  of  my 
Lord  oi  Ely  in  that  Paper  j  do  you  believe  it  to  be 
my  Lord's  Hand-writing,  or  no  ? 

Mr.  Smith.  I  did  not  fee  him  write  it,  Sirj  I 
cannot  tell  whether  it  is  or  no. 

L.  C.  J.  Did  you  ever  fee  his  Name  ? 

Mr.  Smith.  Yes,  but  it  was  a  great  while  ago, 
and  here  are  but  feven  Letters,  and  I  cannot  judge 
by  that :  I  was  better  acquainted  with  his  Hand- 
writing heretofore. 

Mr.  Soil.  Gen.  Pray,  Sir,  anfwer  me;  Do  you 
believe  it  to  be  his  Writing,  or  do  you  not? 

Mr.  Smith.  I  believe  it  may,  for  I  did  not  fee 
him  write  it. 

Mr.  Soil.  Gen.  But  my  Queftion  is,  Do  you  be- 
lieve it,  or  do  you  not  ? 

Mr.  Smith.  I  fay,  I  was  better  acquainted  with 
it  heretofore  than  I  am  now. 

Mr.  Soil.  Gen.  But  pray  anfwer  my  Queftion  : 
Do  you  believe  that  to  be  my  Lord  of  £//s  Hand- 
writing, or  do  you  not  ? 

Mr.  Smith.  I  believe  it  may,  Sir. 

Sir  Rob.  Sawyer.  Why  do  you  believe  it? 
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Afr. Smith.  I  ha\e  no  other  Rcafon  to  believe  it 
but  becaufe  I  have  feen  fomcthing  like  it.  ' 

Mr.  JuJl.  Powell.  How  long  ago  is  it  fince  you 
faw  him  write? 

Mr.  Smith.  I  have  not  fccn  him  write,  fo  as  to 
take  Notice  of  it,  for  fomc  Years :  I  could  better 
judge  of  it  when  he  writ  his  Name  rnrncr,  than 
now  it  is  Ely.,  becaufe  there  was  more  Letters,  to 
judge  by. 

[Mr.  Middleton  fworn] 

L.  C.  y.  Here's  Mr.  Middleton  j  what  do  you 
call  him  for? 

Mr.  Soil.  Gen.  To  prove  many  of  their  Hands. 

Mr.  Att.  Gen.  Pray  lliew  him  that  Paper. 

Mr.  Soil.  Gen.  Firrt,  Mr.  Middleton.,  do  you 
know  my  Lord  Archbilhop's  Hand- writing? 

Mr.  Middleton.  I  have  feen  his  Grace's  Hand- 
writing. 

Mr.  Soil.  Gen.  Do  you  believe  it  to  be  his  ? 

Mr.  Middleton.  It  is  very  like  it. 

Mr.  Soil.  Gen.  But  do  you  believe  it,  or  do  you 
not  ? 

Mr.  Middleton.  I  do  believe  it.  i.sr 

Mr.  Soil.  Gen.  Do  you  know  my  Lord  Bifhop 
of  St.  AJ'aph's  Hand- writing? 

Mr.  Middleton.  I  never  faw  it  as  I  know  of. 

Mr.  Soil.  Gen.  What  do  you  fay  to  my  Lord  of 
Ely  ?  His  Name  is  next. 

Mr.  Middleton.  It  is  like  his  Lordftiip's  Hand. 

Mr.  Soil.  Gen.  Do  you  beHeve  it,  or  do  you  not  ? 

Mr.  Middleton.  It  is  like  it,  that's  all  I  can  fay. 

Mr.  Soil.  Gen.  Cannot  you  tell  whether  you  be- 
lieve it,  or  not  believe  it  ? 

Mr.  Middleton.  I  do  believe  it  is  his  Hand. 

Mr.  Soil.  Gen.  Did  you  ever  fee  him  write  ?  For 
I  would  clear  this  Matter  beyond  Exception. 

Mr.  Middleton.  I  have  feen  his  Lordfhip  write, 
but  I  never  flood  by  him  fo  near  as  to  fee  him 
make  his  Letters. 

Mr.  Soil.  Gen.  Is  that  his  Hand- writing  ? 

Mr.  Middleton.  It  is  like  it,  I  believe  it  is  his. 

Mr.  Soil.  Gen.  You  did  not  guide  his  Hand  I 
believe — Do  you  know  my  Lord  of  Chichejler's 
Hand- writing  ? 

Mr.  Middleton.  Sir,  I  am  acquainted  with  none 
of  their  Hands  but  with  my  Lord  of  Canterbury's, 
and  my  Lord  of  Ely's. 

Mr.  Soil.  Gen.  Do  you  know  my  Lord  of  Pe- 
terborough's Hand- writing? 

Mr  Middleton.  I  had  my  Lord  of  Peterborough's 
Writing  two  Years  ago  for  fome  Money,  but  I 
cannot  fay  this  is  his. 

Mr.  Soil.  Gen.  Do  you  believe  it  to  be  his  ? 

Mr.  Middleton.  I  never  took  Notice  of  it  fo 
much  as  to  fay,  I  believe  it  to  be  like  it}  I  never 
faw  it  but  once. 

Mr.  Soil.  Gen.  Do  you  know  any  other  of  the 
Names  there?  What  fay  you  to  the  Bifhop  oi Bri- 
JioFs  Name? 

Mr.  Middleton.  I  faw  once  my  Lord  o(  Brifiors 
Hand-writing. 

Mr. Soil. Gen.  What  fay  you  to  that  Writing  there  ? 

Mr.  Middleton.  It  is  like  it. 

Mr.  Soil.  Gen.  Do  you  believe  it  to  be  his  or  no  ? 

Mr.  Middleton.  Truly,  that  I  cannot  fay,  for  I 
never  faw  it  but  once. 

L.  C.  y.  You  never  faw  him  write,  did  you? 

Afr.  Middleton.  No,  my  Lord,  I  never  did. 

Mr.  Soil.  Gen.  Then  we  will  call  Sir  Thomas 

Pinfold,  and  Mr.  Clavel Sir  Thomas  Pinfold 

is  there,  fwear  him. 


[Sir  Thomas  Pinfold  fworn.] 


Mr. 


33<^        1 42.  The  Trial  of  the  Seven  Bijhops,     Trin.  4  Jac.  II, 


Mr.  Soil.  Gen.  Sir  Thomas  Pinfold.^  do  you  know 
my  Lord  Billiop  of  Peterborough's  Hand-writing  ? 

Sir  Tho.  Pinfold.  Truly,  not  very  well ;  I  ne- 
ver faw  but  one  Letter  from  liim  in  my  Life  : 
Shew  me  his  Hand,  and  I  will  tell  you —  \JVhkh 
•was  done7\ 

Mr.  Soil.  Gen.  Well,  Sir,  what  f.iy  you  to  it? 
Sir  Tho.  Pinfold.   Then  upon  my  Oath,  I  fay, 
I  cannot  well  tell  up  jn  my  own  Knowledge  that  it 
is  his  Hand. 

Mr.  Soil.  Gen.  I  ask  you,  do  you  believe  it  to 
be  his  Hand  ? 

Sir  Tho.  Pinfold.  Sir,  upon  the  Oath  that  I  have 
taken  I  will  anfwer  you,  that  upon  this  Account, 
that  I  have  heard  there  was  a  Paper  delivered  by 
my  Lords  the  Biiliops  to  the  King,  and  this  Pa- 
per that  you  offer  me,  I  fuppofe  to  be  the  fame  j 
upon  that  Score  I  do  believe  it,  but  upon  any  other 
Score  I  cannot  tell  what  to  fay. 

Mr.  Soil.  Gen.  I  ask  you  upon  your  Oath,  Sir, 
do  you  believe  it  is  his  Hand-writing  or  no  ? 

Sir  Tho.  Pinfold.  Sir,  I  have  anlwered  you  al- 
ready, that  upon  my  own  Knowledge  I  cannot 
fay  it  is  his  Hand-writing  •,  but  becaufe  I  have 
heard  of  fuch  a  Paper,  I  do  believe  it  may  be 
his. 

L.  C.  y.  Did  you  ever  fee  my  Lord  Bifhop 
write? 

Sir  Tho.  Pinfold.  I  have  been  in  his  Chamber 
feveral  Times  when  he  has  been  writing,  but  I 
had  more  Manners  than  to  look  upon  what  he 
writ. 

L.  C.  J.  Did  you  never  fee  him  write  his 
Name  ? 

Sir  Tho.  Pinfold.  I  do  not  know  that  I  ever  faw 
him  write  his  Name,  but  I  have  feen  him  writing, 
I  fay,  and  fo  my  Lord  Bifhop  may  have  feen  me 
writing,  but  I  believe  he  does  not  know  my 
Hand. 

Mr.  Soil.  Gen.  You  have  feen  him  write  you 
fay. 

Sir  Tho.  Pinfold.  I  tell  you,  Mr.  Sollicitor,  I 
have  been  in  his  Chamber  when  he  has  been  wri- 
ting, but  I  had  more  Manners  than  to  look  over 
him. 

Mr.  Juft.  Powell.  Then  you  did  never  fee  any 
of  that  Writing? 

Sir  Tho.  Pinfold.  I  cannot  fay  I  did,  my  Lord. 
Air.  Att.  Gen.  Pray  did  you  never  fee  any  of  his 
Writing  but  that  Letter  you  fpeak  of? 

Sir  Tho.  Pinfold.  No,  not  that  I  remember. 
Mr.  Jufl.  Powell.  Mr.  Sollicitor,  you  muft  call 
other  Witneflcs,  for  this  does  not  prove  any  thing. 

Mr.  Att.  Gen.   We  will  go  on Swear 

Mr.  Clavel. 

[Mr.  Clavel  fworn.] 
Air.  Soil.  Gen.  Do  you  know  my  Lord  Bifliop 
of  Peterborough's  Hand-writing  or  no? 
Mr.  Clavel.  1  have  feen  it  many  Times. 
Mr.  Att. Gen.  Do  you  know  it  when  you  fee  it? 
Mr.  Clavel.  I  believe  I  do,  Sir. 
Mr.  Soil.  Gen.  Pray  look  upon  that  Paper,  and 
upon  your  Oath  tell  us,  do  you  believe  that  Name 
to  be  his  Writing  or  no? 

Mr.  Clavel.  I  do  believe  it  is,  my  Lord. 
Mr.  Att.  Gen.  Pray  look  upon  the  reft  of  the 
Hands  there,  do  you  know  any  of  the  other  Names? 
Mr.  Clavel.  No,  I  do  not. 
Mr.  Att.  Gen.  Have  you  ever  feen  any  of  their 
Writing  ? 

Mr.  Clavel.  Tt  is  probable  I  may  have  feen  fome, 
but  do  not  now  remember  it. 


Mr.  Soil.  Gen.  I  think  you  are  a  Bookfcller, 
Mr.  Clavel? 

Mr.  Clavel.  Yes,  I  am  fo.  Sir. 
Mr.  Soil.  Gen.    I  fuppofe  you  have  had  fome 
Dealings  with  them  in  the  Way  of  your  Trade. 
Did  you  never  fee  any  of  their  Writing? 

Air.  Clavel.  I  have  feen  the  Names  of  fome  of 
them,  but  it  is  fo  long  fince,  that  I  cannot  remem- 
ber. 

L.  C.  y.  Did  you  ever  fee  my  Lord  of  Peta- 
borough  write? 

Air.  Clavel.  I  cannot  tell  whether  I  ever  faw 
him  write  his  Name  or  no  •,  but  I  have'  had  feve- 
ral Letters  from  my  Lord  of  Peterborough. 

A'lr.  Soil.  Gen.  Is  that  his  Hand-writing? 

Mr.  Clavel.  I  cannot  fay  it  is,  I  believe  it  is.   ''     a 

Mr.  Soil.  Gen.  You  have  had  Letters  from  him      j. 
you  fay? 

Mr.  Clavel.  Yes,  and  it  feems  to  be  like  his 
Hand. 

Mr.  Pollexfen.  But  you  never  faw  him  write  his 
Hand  you  fay? 

Air.  Clavel.  I  cannot  fay  I  ever  did.  ■  ' 

Air.  Soil.  Gen.  Thefe  Letters  that  you  have  re- 
ceived from  my  Lord  of  Peterborough.,  did  he  own 
them  ?  Do  you  think  they  were  counterfeit,  or  of 
his  own  Hand-writing  ? 

Mr.  Clavel.  I  fuppofe  he  has  owned  them.  Sir. 

Mr.  yuft.  Powell.  But  you  muft  anfwer  direct- 
ly. Sir,  Did  he  own  them  ? 

Mr.  Soil.  Gen.  What  did  thofe  Letters  concern? 
Were  they  about  Books,  or  what? 

Air.  Clavel.  They  were  fometimes  about  one 
Bufinefs,  fometimes  about  another. 

Mr.  Soil.  Gen.  Was  the  fubjecl:  Matter  of  any 
of  thefe  Letters  about  Money,  and  was  it  paid 
you?  Did  you  receive,  or  did  you  give  any  Ac- 
count of  it? 

Mr.  Clavel.  They  were  about  feveral  BuG- 
neffes. 

L.  C.  y.  Look  you,  Mr.  Clavel,  you  muft  give 
us  as  particular  Account  as  you  can. 

Mr.  Soil.  Gen.  Pray,  Sir,  upon  thofe  Letters 
were  the  Things  done  that  thofe  Letters  required  ? 

Mr.  Clavel.  Yes,  they  were. 

Mr.  Soil.  Gen.  Did  you  do  your  Part  ? 

Mr.  Clavel.  Yes,  I  did. 

Mr.  Soil.  Gen.  Now  I  would  ask  you.  Do  you 
believe  that  Name  of  my  Lord  Bifhop  of  Peter- 
borough to  be  the  Hand- writing  of  my  Lord  Bi- 
fhop? 

Mr.  Clavel.  I  believe  it  is. 

Mr.  yufl.  Powell.  Do  you  know  that  thofe  Let- 
ters that  you  fay  you  received  from  my  Lord,  were 
of  my  Lord's  own  Hand-writing,  Do  you  fwear 
that?  J 

Mr.  Clavel.  My  Lord,  I  cannot  fwear  that.  j 

Mr.  Finch.  Do  you  know  whether  the  Letters 
that  you  received,  as  you  fay,  were  written  by 
my  Lord  himfelf,  or  by  his  Secretary  ? 

Mr.  Clavel.  I  have  received  Letters  from  him, 
and  his  Secretary  too. 

Sir  George  Treby.  But  were  you  prefent  with 
him  when  he  writ  any  Letters  with  his  own 
Hand? 

Mr.  Soil.  Gen.  You  do  not  mean  a  Letter  to 
yourfelf  fure.  Sir  George? 

Sir  George  Treby.  No,  Sir,  I  fay  any  Letters. 

Mr.  Clavel.  I  have  been  prefent  with  my  Lord 
often,  but  I  cannot  fay  1  have  feen  my  Lord 
write. 

L.  c.  y. 
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L.  C.  y.  He  has  here  told  you,  he  has  had  fe- 
veral  Letters  of  my  Lord's  own  Hand,  and  from 
his  Secretary  too. 

Aff.  Juft.  Powdl.  He  has  fiid  it,  but  you  fee 
he  fays  he  never  faw  him  write. 

Mr.  Soil.  Gen.  We  have  given  Evidence  againfl: 
my  Lord  Archbifhop,  Lord  Bifhop  oiEly^  St.  Jfaph, 
Peterborough^  and  Bnjlol. 

Mr.  Jnjl.  Poivell.  Certainly,  Mr.  Sollicitor,  you 
miilake But  go  on 

Mr.  Soil.  Gen.  We  have  given  Evidence  I  fay 
againll  them,  Sir,  but  whether  it   be  fufficient 

Evidence,  we  fliall  argue  by  and  by Call 

Mr.  Hooper  and  Mr.  Cbetivood  again. 
[Mr.  Chetvjood  appeared.] 

Mr.  Soil.  Gen.  Do'  you  know  the  Hand-writing 
of  my  Lord  Bifliop  o'i  Bath  and  Wells? 

Air.  ChePivood.  I  have  feen  it  twice  or  thrice, 
but  it  is  a  confiderable  Time  fince  I  did  fee  it. 

Mr.  Soil.  Gen.  Do  you  believe  that  is  his  Hand- 
writing? 

Mr.  Chctwood.  I  never  faw  him  write  his  Name 
in  my  Life. 

Mr.  Sell.  Gen.  Pray  look  upon  the  Name,  and 
tell  us  what  you  believe  of  it. 

Mr.  Chetivood.  I  believe  it  may,  but  I  do  not 
certainly  know  it  to  be  his  Hand  j  I  rather  believe 
it  is  my  Lord  Bifhop  of  Bath  and  IVells  his  Hand, 
than  I  believe  that  other  to  be  my  Lord  of  Peter- 
hororigh's. 

Sir  George  I'reby.  Do  you  believe  that  to  be  my 
Lord  of  Peterborough's  Hand  or  no .'' 

Mr.  Chetivood.  1  fiy,  I  rather  believe  that  this 
is  the  Billiop  of  Bath  and  rFelh  his  Writing,  than 
that  which  is  above  it  or  below  it,  to  be  their 
Writing ;  but  truly  I  do  not  diftinftly  know  my 
Lord  BilTiop  oi  Bath  and  Wells  his  Hand. 

Mr.  Soil.  Gen.  Call  Mr.  Hooper. 

L.  C.  J.  You  are  very  lame  in  this  Matter. 

Air.  Soil.  Gen.  The  Witneflcs  are  unwilling,  and 
we  mull  find  out  the  Truth  as  well  as  we  can. 
[Mr.  Hooper  did  not  appear.] 

Air.  Soil.  Gen.  Call  Mr.  James  and  Mr.  Poivell. 
[Mr.  James  appeared  and  was  fworn.] 

Air.  Soil.  Gen.  Do  you  know  my  Lord  Bifhop 
of  Briftor%  Writing,  Mr.  James? 

Air.  James.  Yes,  I  believe  I  do,  but  I  am  not 
fo  certain,  becaufe  my  Lord  writes  feveral  Times 
feveral  Hands. 

Air.  Soil.  Gen.  Shew  him  the  Paper:  Is  that  my 
Lord  of  5?-i/?o/'s  Hand? 

Air.  JariKs.  I  cannot  fay  it  is  or  no. 

Mr.  Soil.  Gen.  What  do  you  believe? 

Mr.  Jar,:es.  It  looks  like  his  Hand,  and  that's 
all  I  can  fay. 

Mr.  Soil.  Gen.  But  pray  hearken,  and  anfwer  to 
what  I  ask  you  5  you  are  prepared  for  one  Quellion 
it  may  be,  and  I  fhall  ask  you  another :  Upon  your 
Oath,  do  you  believe  it  to  be  the  Hand-writing 
of  mv  Lord  oi  Brijlol? 

Air.  James.  Upon  my  Oath,  I  can  only  fiy  it 
looks  like  it,  that's  all. 

L.  C.  J.  Did  you  ever  fee  him  write? 

Air.  James.  Yes,  my  Lord,  I  have  feen  his  Hand- 
writing feveral  Times,  and  it  is  like  his  Hand- 
writing, that  is  all  I  can  fay. 

Mr.  Soil.  Gen.  Sir,  remember  you  are  upon  your 
Oath,  and  anfwer  my  Queftion. 

Air.  James.  Upon  my  Oath,  I  know  no  more 
than  that,  Sir  William  'iVtlliams. 

Air.  Soil.  Gen.  I  ask  your  Sir,  whether  you  be- 
lieve it  to  be  his  Hand  ornot? 
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Mr.  Jams.  My  Lord,  it  looks  like  his  Hand, 
and  it  may  be  his  Hand. 

Alr.Jtt.  Gen.  But  you  do  think  and  believe  one 
way  or  other :  What  do  you  believe  ? 

Air.  James.  It  may  be  his  Hand  for  what  I 
know,  and  it  may  not. 

Mr.  Soil.  Gen.  It  may  be  your  Hand. 

Air.  James.  No,  Sir,  it  cannot  be  mine,  I  am 
furc. 

Air.  Soil.  Gen.  What  do  you  believe? 

Air.  James.  I  believe  it  may  be  his  Hand,  or  it 
may  not  be  his  Hand,  that  is  all  1  can  fay. 

L.  C.  J.  Come,  Sir,  you  muft  anfwer  fairly, 
Do  you  believe  it  to  be  his  Hand,  or  do  you  not? 

Mr.  James.  Yes,  I  do  believe  it. 

Mr.  Att.  Gen.  You  are  very  hard  to  believe  rae- 
thinks. 

Air.  James.  No,  I  am  not. 

Air.  Soil.  Gen.  You  do  very  well  now,  Mr.  James  j 
when  you  do  well,  we'll  commend  you. 

Air.  Att.  Gen.  Call  Mr.  Nathaniel  Po-jjcU. 
[Mr.  Povjell  was  fworn.] 

Mr.  Soil.  Gen.  Pray,  Sir,  let's  know  what's  your 
Name? 

Air.  Powell.  My  Name  is  Nathaniel  Pozvell. 

Air.  Soil.  Gen.  Pray  do  you  know  the  Hand- 
writing of  my  Lord  Bifliop  of  Chichefier? 

Air.  Pcwell.  I  have  not  feen  the  Paper,  Sir. 

Mr.  Soil.  Gen.  Do  you  know  his  Hand-writing? 

Mr.  Po-jjell.  Yes,  I  believe  I  do. 

Air.  Soil.  Gen.  Look  upon  that  Name  of  his. 

Mr.  Powell.  I  did  not  fee  my  Lord  write  that. 

Air.  Soil.  Gen.  Who  fays  you  did?  No  body  asks 
that  of  you ;  how  you  anfwer !  Pray  Sir,  remem- 
ber your  Oath,  and  anfwer  ferioufly.  Do  you  be- 
lieve it  to  be  his  Writing  or  no? 

Mr.  Poivell.^  believe  it  is  like  my  Lord's  Hand- 
writing, but  I  never  did  fee  him  write  it. 

Mr,  Soil.  Gen.  No  body  fays  you  did. 

Mr.  Powell.  Therefore  I  cannot  fwear  pofitive- 
ly  it  is  his  Hand. 

Air.  Soil.  Gen.  We  do  not  ask  that  neither. 

Mr.  Powell.  I  cannot  tell  whether  it  be  his  Hand 
or  no. 

L.  C.  J.  Sir,  you  muft  anfwer  the  Queftion  di- 
re6lly  and  ferioufly :  Do  you  believe  it,  or  do  you 
not  believe  it? 

Mr.  Powell.  I  cannot  tell  what  to  believe  in  the 
Cafe. 

Mr.  Soil.  Gen.  Then  I  ask  you  another  Que- 
ftion, upon  your  Oath,  Do  you  believe  it  is  not  his 
Hand? 

Air.  Powell.  I  cannot  fiy  that  neither. 

Mr.  Soil.  Gen.  Once  again,  I  ask  you,  upon  your 
Oath,  Do  you  believe  it  to  be  his  Hand?  I  ask 
you  plainly,  and  let  Mankind  judge  of  you. 

Air.  Powell.  I  tell  you,  Sir,  I  cannot  tell  what 
to  believe. 

Air.  Soil.  Gen.  My  Lord,  if  thefe  Things  be 
endured,  there  will  be  an  End  of  all  Teftimony, 
if  Witneftes  do  not  anfwer  fairly  to  the  Queftions 
that  are  asked  them. 

Air.  Juft.  Powell.  Truly  to  me,  for  a  Man  to 
fwear  his  Belief  in  fuch  a  Matter,  is  an  extraordi- 
naiy  Thing. 

Air.  Soil.  Gen.  He  is  obliged  to  anfwer  Queftions 
when  they  are  fairly  put  to  him. 

Mr.  Pollexfen.  1  think  that  is  a  hard  Queftion, 
not  to  be  anfwered. 

Mr.  Soil.  Gen.  Make  your  Exceptions  to  the 
Evidence  if  you  pleafe. 
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C.  7.  Firft   he  fays,  he  knows  his  Hand;     Hand  they  would  prove? 


L.  C.  J.  Firft 
then  he  fays,  he  has  feen  him  write  ;  and  then 
he  favs,  he  did  not  fee  him  write  this ;  but  he 
fhuffl'es,  he  won't  anfwer  whether  he  believes  it 
or  not. 

Mr.  PoUexfen.  The  Queftion  is,  Whether  Be- 
lief in  any  Cafe  be  Evidence  ? 

Mr.  Soil.  Gei7.  If  they  have  a  Mind  to  a  Bill  of 
Exceptions  upon  that  Point,  let  them  Seal  their 
Bill, and  we'll  argue  it  with  them  when  they  will; 
in  the  mean  Time  we'll  go  on,  and  that  which 
we  now  pray,  my  Lord,  is,  that  this  Paper  may 
be  read. 

Mr.  Att.  Gen.  We  have  given  fufficient  Evi- 
dence fure  to  have  it  read,  therefore  we  defire  it 
may  be  read. 

Mr.  Serj.  Lcvinz.  My  Lord,  before  this  Paper 
be  read,  .we  hope  you  will  let  us  be  heard  to  it: 
We  think  that  what  they  defire  (to  have  this  Pa- 
per read)  ought  not  to  be:  For  what  is  all  the 
Proof  that  they  have  given  of  this  Paper?  They 
have  a  Proof  by  Comparifon  of  Hands,  which  in 
a  criminal  Cafe  ought  not  to  be  received  :  And 
befides,  my  Lord,  what  is  that  Comparifon  of 
Hands  that  they  have  offered  ?  Some  Perfons  come 
here  and  fay,  they  cannot  tell  whether  it  be  their 
Hands,  they  believe  it  may  or  may  not,  for  ought 
they  know ;  how  iTiall  we  convift  any  Man  upon 
fuchaTeftimonyasthis  ?  Can  we  have  our  Remedy 
againft  him  for  Perjury,  for  faying,  he  believes  it 
to  be  our  Hand  ?  Therefore  here  is  not  any  Evi- 
dence to  charge  us.  For  firft.  It  is  only  a  Com- 
parifon of  Hands  -,  and  fecondly.  That  Comparifon 
is  proved  in  fuch  an  uncertain  Manner :  Some  of 
them  tell  you,  they  do  not  know  what  to  believe; 
another  tells  you,  I  believe  'tis  rather  fuch  a  Lord's 
Hand,  than  the  others  are  fuch  a  Lord's  Hand ;  I 
believe  'tis  rather  his  Hand  than  that  above  it,  or 
that  below  it.  What  Sort  of  Proof  is  all  this  ? 
Therefore  we  pray  it  may  not  be  read,  till  they 
prove  it  better. 

Mr.  S.  Pemhcrton.  Pray,  my  Lord,  fpare  me  a 
Word  or  two  in  this  Matter  for  Evidence  fake; 
there  is  a  great  Deal  of  Rcafon  we  fliould  take  Ex- 
ceptions to  the  Evidence  that  has  been  given :  For 
truly,  I  think  I  never  heard  fuch  a  Sort  of  Evi- 
dence given  before.   It  is  a  Cafe  of  as  great  Con- 
cernment as  ever  was  in  IFcJlmwJicr-hall;  and  for 
them  to  come  to  prove  Hands  only  by  thofe  that 
faw  Letters,  but  never  fiw  the  Perfons  write,  this, 
I  hope,  will  not  amount  to  fo  much  as  a  Compa- 
rifon of  Hands.     Your  Lordfhip  knows,  that  in 
every  petty  Caufe,   where  it  depends  upon  the 
Comparifon  of  Hands,  they  ufe  to  bring  fome  of 
the  Parties  Hand-writing  which  may  be  fworn  to, 
to  be  the  Parties  own  Hand,  and  then  it  is  to  be 
compared  in  Court  with  what  is  endeavoured  to  be 
proved,  and  upon  comparing  them  together  in  Court, 
the  Juiy  may  look  upon  it,  and  fee  if  it  be  right;  and 
never  was  there  any  fuch  a  Thing  as  this  admitted 
in  any  poor  petty  Caufe,  that  is  but  of  the  Value 
of  forty  Shillings.     And  therefore  as  to  this  Evi- 
dence, Firft,  We  fay  Comparifon  of  Hands  ought 
not  to  be  given  at  all  in  the  Cafes  of  Criminals; 
and  I  believe  it  was  never  heard  of  that  it  fhould. 
In  the  next  Place,  if  it  be  admitted  to  be  Evi- 
dence, yet  it  is  not  fuch  an  Evidence,  as  that  by 
Comparifon  of  Hands  the  Jury  can  take  Notice 
of  it ;  for  in  fuch  Manner  of  Proofs  by  Compari- 
Ibn  of  Hands,  the  Ufage  is,  that  the  Witnefs  is 
firft  asked,  concerning  the  Writing  he  produces, 
Did  you  fee  this  writ  by  the  Defendant,  whofe 


If  he  anfwers  yes,  I 
did,  then  fhould  the  Jury  upon  Comparifon  of 
what  the  Witnefs  fwears  to,  with  the  Paper  that 
is  to  be  proved,  judge  whether  thofe  Hands  be  fo 
like  as  to  induce  them  to  believe  that  the  fame 
Perfon  writ  both;  and  not  that  the  Witnefs  ihould 
fiiy,  I  had  a  Letter  from  fuch  a  Perfon,  and  that 
is  like  the  Hand  of  that  Letter,  therefore  I  believe 
it  to  be  his  Hand  :  My  Lord,  I  hope  this  ftiall 
never  be  admitted  for  Evidence  in  this  Court. 

L.  C.  J.  I  do  take  ir,  that  the  Witneis  him- 
felf  is  judge  of  the  Comparifon  ;  for  if  he  does 
know  the  Parties  Hand,  and  a  Paper  be  offered 
him  to  prove  the  Parties  Hand,  he  is  to  compare 
it  in  his  own  Mind. 

Mr.  S.  Pcmberton.  It  never  was  admitted  to  be 
fo,  that  I  know  of,  my  Lord,  or  ever  read  of. 

Mr.  Soil.  Gen.  You  may  remember  feveral  Cales 
about  that,  particularly  Sie/ney's  Cafe. 

Mr.  Polk.xfen.  Pray,  my  Lord,  hear  me  a  little 
as  to  that:  It  is  a  Point  of  very  great  Moment, 
whether  in  the  Cafe  of  a  Miidemeanor,  either 
in  an  Indiftment  or  Information,  it  be  good  Evi- 
dence to  offer  Comparifon  of  Hands  ;  and  that 
this  Court  did  adjudge  quite  contrary  upon  an 
Indidlment  of  Forgery  againft  my  Lady  Carr^  ap- 
pears in  Syderfin's  Reports:  They  went  to  prove 
her  Letters  written  by  her  to  Cox;  the  Court  rc- 
jefted  it,  and  gave  their  Judgment  here,  that  it 
was  no  Evidence;  and  that  for  this  Reafon,  be- 
caufe  of  the  evil  Conlequences  of  it:  For,  faid 
they,  it  is  an  eafy  Matter  for  any  Man's  Hand  to 
be  counterfeited  ;  that  they  fure  will  agree,  for 
frequent  daily  Experience  fhews  how  eafily  that 
may  be  done :  Is  it  not  eafy  then  to  cut  any  Man 
down  in  the  World,  by  proving  it  like  his  Hand? 
And  proving  that  Likenefs  by  comparing  it  with 
fomething  that  he  hath  formerly  feen  ?  This 
ftrikes  mighty  deep  ;  the  honefteft  Man  in  the 
World,  and  the  moft  innocent  may  be  deftroyed, 
and  yet  no  Fault  to  be  found  in  the  Jury  or  in  the 
Judges ;  if  the  Law  were  fo,  it  would  be  an  un- 
reafonable  Law.  Next,  my  Lord,  for  the  Cafe 
of  Sidney.,  that  was  a  Cafe  of  Treafon.  Now  in 
the  Cafe  of  Treafon  there  is  always  other  Evi- 
dence brought  ;  and  this  Evidence  comes  in  but 
as  a  collateral  Evidence,  to  ftrengthen  the  other ; 
but  in  this  Cafe  it  is  the  fingle  Evidence,  for 
ought  that  appears,  for  there  is  nothing  more, 
for  ought  I  can  fee,  in  the  Cafe,  but  whether 
this  were  their  Hands,  and  proved  only  by  what 
another  believes:  Now  ftiall  any  be  condemned 
by  another's  Belief  without  Proof.?  Surely,  my 
Lord,  that  was  never  Evidence  yet  to  convid: 
any  one;  fo  that  their  Proof  fails  in  both  Points; 
for  firft,  ir  ought  to  be  confidered  whether  Com- 
parifon of  Hands  be  Evidence  in  a  Cafe  of  Mif- 
demeanor;  and  next,  if  it  be  Evidence,  whether 
you  will  take  it,  that  the  Belief  of  a  Man  that 
brings  nothing  to  compare  with  it,  or  never 
faw  the  Party  write,  but  has  received  Letters, 
and  fays,  this  is  like  it,  and  therefore  he  believes 
it  to  be  his  Hand,  be  good  Evidence  as  a  Compa- 
rifon of  Hands. 

Mr.  S.  Pemberton.  My  Lord,  they  are  pleafed 

to  mention 

Mr.  Soil.  Gen.  Mr.  Serjeant,  you  have  been  heard 
already,  and  you  are  not  to  reply  upon  us ;  or  if 
you  would,  we  muft  be  heard  firft. 

Mr.  S.  Pemberton.  I  would  only  fpeak  to  that 
Cafe  of  Sidney:  My  Lord,  that  Cafe  differs 
from  this  ioio  Cccloy  the  Writing  was  found  in  his 
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Pofleflion,  in  his  Study  j  there  was  the  Proof  that 
nailed  him. 

Mr.  Soil.  Gen.  You  fhall  fee  how  we'll  apply  it 
by  and  by. 

Mr.  Att.  Gen.   Pray,   my  Lord,  favour  me  a 
Word  in  this  Matter:  That  there  is  ftrongcr  and 
weaker  Evidence  no  Man  doubts;  but  that  which 
thefe  Gentlemen  fay,  that  in  this  Cafe  there  is  no 
Evidence,  muft  needs  be  a  Midake.    If  they  mean, 
that  it  is  not  fo  llrong  an  Evidence  as  is  poflible  to 
be  given,  I  agree  with  them,  it  is  not :  For  if  we 
had  brought  three  or  four  Men  that  had  feen  them 
write  this  very  Paper,  and  put  their  Names  to  it, 
that  had  been  a  ftronger  Evidence  than  this  that 
we  have  given ;  but  whether  we  do  not  give  fuch 
a  Sort  of  Evidence  as  may  induce  the  Jury  ro  be- 
lieve that  this  is  their  Paper,  and  their  Hands  to 
it,  we  fubmit.   They  fay.  This  is  fuch  a  Method 
as  never  was  taken;  but  I  admire  that  that  fhould 
be  faid  by  Men  of  their  Experience  and  Know- 
ledge in  the  Law;  for  is  tliere  any  thing  more 
ufual,  or  any  other  Courfe  taken  for  the  Proof  of 
Hands,  than  for  a  Witnefs  to  fay.  He  knows  the- 
Hand  of  the  Party  very  well,  for  he  has  often  k&n 
his  Hand-writing,  or  received  Letters  from  him.'' 
And  if  you  fhew  him  the  Thing  that  you  would 
prove  to  be  his  Hand,  and  he  fays,  I  do  believe 
this  to  be  his  Hand,   for  this  Reafon,   becaufe  I 
have  had  other  Things  of  his  Writing:  Certainly, 
in  the  Experience  of  any  Man  that  has  praftifed, 
this  is  an  Evidence  that  is  given  every  Day,  and 
allowed  for  Evidence.    For  the  Cafe  of  Mr.  Sid- 
ney^ which  your  Lordfhip  has  heard  mentioned,  it 
is  certainly  very  oppofite  to  this  Purpofe;  it  is  in- 
flfted  upon  and  pretended,    That  that  was  Evi- 
dence,  becaufe  it  was  found  in  his  Study ;    But 
without  all  doubt,  that  would  not  be  the  Reafon  : 
For  may  not  a  Book  of  another  Man's  writing  be 
found  in  my  Study?  And  he  infifled  upon  it  in  his 
own  Defence:  But  theAnfwer  was, That  it  fhould 
be  left  as  the  Queftion,  Whether  the  Jury  would 
believe  it  upon  the  Evidence  that  was  given,  of  its 
being  his  own  Hand- writing :  And  fo  in  this  Cafe, 
though  it  be  not  fo  ftrong  Evidence  as  if  we  had 
brought  thofe  that  had  ittT).  them  write  it ;   yet 
Evidence  it  is,  and  whether  it  be  fufficient  to  fa- 
tisfy  the  Jury,  may  be  a  Queftion;  but  no  Que- 
ftion, it  is  good  Evidence  in  Law. 

Mr,  Soil.  Gen.  It  is  a  wonderful  Thing,  they  fay, 
that  fuch  Evidence  ftiould  be  offered :  But  truly, 
my  Lord,  it  is  a  much  ftranger  Thing  to  hear 
Mr.  Serjeant  Pemherton  fay,  it  was  never  done  be- 
fore; and  then  to  make  that  Remark  to  your  Lord- 
fhip upon  the  Cafe  of  Sidney^  which  I'll  put  to  your 
Lordfhip  and  the  Court  as  a  Cafe,  and  let  him  con- 
tradidl  me  if  he  can ;  and  then  we  fhall  fee  how  far 
it  goes.  Sidney  was  indifted  for  High-Treafonj 
and  the  Treafon  infilled  upon  was,  a  Writing  fup- 
pofed  to  be  his,  it  being  found  in  his  Study:  The 
Queftion  was,  Whether  it  was  his  Hand-writing 
or  no  ?  There  was  no  pofitive  Evidence  that  it  was 
his  Hand-writing  ;  there  was  no  Evidence  pro- 
duc'd,  that  prov'd  it  to  be  his  Hand-writing  ; 
for  there  was  no  one  that  fwore  that  they  law 
him  write  it  ;  there  was  nothing  proved  but 
the  Similitude  of  Hands.  Ay,  but  fiiys  Mr.  Ser- 
jeant Pemherton.^  it  was  found  in  his  Study.  Will 
Mr.  Serjeant  Pemherton  be  content,  that  all  the 
Libels  that  are  found  in  his  Study,  fhall,  for  that 
Reafon,  be  adjudged  to  be  Libels,  to  be  his 
Hand-writing,  and  he  to  be  a  Libeller  for  them.' 
I  think  he  will  make  a  fevere  Declamation  againft 
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that,  and  he  would  have  very  good  Reafon  for  it: 
Certainly  that  which  was  Evidence  in  one  Man's 
Cafe,  will  be  Evidence  in  another.  God  forbid  there 
fhould  be  any  fuch  Diftinftion  in  Law ;  and  there- 
fore I  conclude,  that  this  is  good  Evidence. 

Mr.  S.  Pemherton.  The  Court  went  upon  this. 
That  it  was  found  in  his  Study,  and  compared 
with  Letters  and  Bills  of  Exchange  produced  in 
Court ,  which  were  fworn  to  be  of  his  Hand- 
writing. 

Mr.  Soil.  Gen.  My  Lord,  I  was  by  all  the  Time; 
for  I  was  ordered  to  attend  him  in  the  'Tower:,  and 
therefore  I  can  tell  what  palled  as  well  as  any  body. 
My  Loid,  they  proved  no  more  as  to  that  Libel, 
but  only  by  Comparifon  of  Hands ;  they  had  no 
other  Proof  in  that  Cafe,  but  by  comparing  the 
Hand-writing;  and  that  was  infifted  upon  to  be  a 
mighty  fallible  Thing  :  That  which  they  would 
have  for  us  to  compare,  Paper  with  Paper,  it  is 
true,   would  make  the  Proof  fomewhat  ftronger, 
if  we  could,  in  llich  a  Cafe  as  this,  be  able  to  pro- 
duce fuch  Evidence:   But  I  appeal  to  your  Lord- 
fhip,  and  fliall  leave  it  to  the  Jury,   to  confider 
which  is  better  Evidence;  thefe  Men,  that  have 
been  produced,   that  have  been  converfant  with 
thefe  Lords,    and  acquainted  with   their  Hand- 
writing, and   who    (as  your  Lordfhip  fees)  are 
not   willing   Men  to  give  Evidence,   they  avoid 
it  as  much  as  they  can;  and  they  fwear  it  all  to 
be  the  Hand-writing  of  the  Archbifhop  of  Can- 
terbury^  as  they  believe  ;   which  is  as  far  as  any 
Man  can  fwear.     One  fays  the  whole  Body  of 
the  Paper  is  my  Lord  of  Canterburfs,  Hand,  and 
he  knows  it  very  well;  fo  that  we  are  not  upon  a 
fingle  Name,  but  a  whole  Paper  that  contains  ma- 
ny Lines ;  and  this  is  as  much  as  can  be  proved  by 
any  one  that  did  not  fee  the  Thing  written.  Then, 
my  Lord,  for  the  reft  of  the  Company,  the  Evi- 
dence is  not  fo  ftrong  againft  every  one  of  them, 
as  it  is  againft  my  Lord  Archbifhop ;  but  is  ftrong 
enough  certainly  to  convift  them  of  what  we  ac- 
cufe  them  of:  And  pray,  my  Lord,  what  was  the 
Objeftion  m  Sidney's  Cafe,but  what  h.is  been  men- 
tioned here?  That  any  Man's  Hand  might  be  coun- 
terfeited.    I  remember  in  that  Cafe,  there  was  one 
Mr.  Ifloarton,   a  young  Genclem:m,  then  in  the 
Court,   that   undertook  to  the  Court,   that  he 
would  counterfeit  that  Hand  prefently ;  and  he  that 
was  to  fwear  the  Comparifon,  fhould  not  know 
which  was  the  one,  and  which  was  the  other  j 
which  certainly  was  a  ftronger  Cafe  than  this  :  And 
I  fee  fome  of  the  Gentlemen  that  are  now  ftand- 
ing  at   the  Bar,  who   prefTed    this  Matter  very 
hard  againft  Mr.  Sidney^  and  Mr.  Sidney  loll  his 
Life  upon  that  Comparifon  of  Hands ;   though 
Mr.  IVharton   did   teftify   how  eafy  a  Matter  it 
was  to  have  a   Man's  Hand    counterfeited,    and 
we  all  know  was  a  Man  of  Value  and  Qiiality; 
fo  there  is  a  Precedent  for  Mr.  Serjeant  Pernbertoity 
that  never  heard  of  this  Law  before.     They  fay 
the  proving  of  Similitude  of  Hands  is  no  Evi- 
dence, unlefs  you  prove  the  adual  Writing ;  what 
a  Condition  then  will  England  be  in,  when  Wit- 
nelTes  are  dead  ?  Is  it  not  the  moil  common  Pra- 
ftice  that  can  be,  to  produce  Witneffes  to  prove 
fuch  Men  are  dead,  whole  Names  are  fet  as  Wit- 
neffes to  Deeds ;    and   they   fwear,   they  believe 
it  to  be  the  Hand-writing  of  thole  Witneffes  ? 
Can  there   be  any  greater  Evidence   of  fuch  a 
Cafe,  unlefs   it  be   the  Confeffion  of  the  Party 
himlelf  ?  My  Lord,  we  are  now  only  upon  read- 
ing this  Paper.     We  have  been  heard,  and  they 
X  X  2.  have 
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have  been  heard ;  now  we  pray  the  Paper  may  be 

read. 

J^r.  Recorder.  We  pray  it  may  be  read. 

Mr-  Serj.  Levinz.  If  your  Lordfhip  pleafe — — 

Mr.  Soil.  Gen.  We  are  not  to  be  replied  upon, 
Mr.  Serjeant. 

L.  C.'y.  Ycu  have  fpoke  Brother  Levinz,  and 
you  have  fpoke  Brother  Pmkrton,  and  I  would 
willingly  hear  you  what  you  have  to  fayj  but  we 
muft  not  have  vying  and  revying,for  then  we  fhall 
have  no  End. 

Mr.  Serf.  Levinz.  I  would  offer  your  Lordfhip 
fome  new  Matter,  which  has  not  been  touched  up- 
on yet,  why  it  is  not  to  be  read. 

L.  C.  J.  What's  that,  Brother.? 

Mr.  Serj.  Levinz.  All  the  Proof  that  has  been 
given,  whatfoever  it  amounts  to,  has  been  only  of 
its  being  written,  but  no  Proof  has  been  given  of 
its  being  written  in  the  County  of  Middle/ex, 
where  the  Information  is  laid,  and  the  Matter  is 
local. 

Mr.  Soil.  Gen.  Firft  read  it,  and  then  make  your 
Objeftion. 

Mr.  Recorder.  My  Lord,  as  to  the  Evidence 
that  has  been  given,  I  would  only  put  your  Lord- 
fliip  m  Mind  of  one  Cafcj  and  that  was  the  Cafe 
of  Sir  Samuel  Barnardijlon  :  And  the  great  Evi- 
dence there,  was  the  Proof  of  its  being  his  Hand- 
writing j  and  that  being  proved,  was  iufficient  to 
convift  him  of  a  Libel:  For  they  could  not  be- 
lieve Sir  Samuel  Barnardijlon  was  guilty  of  making 
Libels,  unlefs  they  were  proved  to  be  his  Hand- 


writing. 
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He  owned  them  to  be  his 


Sa'ivyer. 
Hand-writing. 

L.C.J.  If  you  docxpeft  myOpinion  in  it,  whe- 
ther this  be  good  Evidence,  and  whether  this  Pa- 
per be  proved  or  no,  I  am  ready  to  give  it. 

Mr.  Finch.  My  Lord,  I  delire  to  be  heard  be- 
fore the  Opinion  of  the  Court  be  given. 

Mr.  Soil.  Gen.  IF  there  be  not  Proof  enough  to 
induce  the  Jury  to  believe  this  is  their  Paper,  yet 
fure  there  is  enough  to  read  it. 

Sir  Rob.  Sawyer.  My  Lord,  we  have  not  been 
heard  to  this  yet. 

Mr.  Soil.  Gen.  Why,  is  this  fit  to  be  fuffered? 

L.  C.  J.  Mr.  SoUicitor,  I  am  always  willing  to 
hear  Mr.  Finch. 

Mr.  Soil.  Gen.  But  I  hope  your  Lordfhip,  and 
the  Court,  are  not  to  be  complemented  into  an 
unufual  Thing. 

Mr.  S.  Pemberton.  It  is  not  a  Complement,  but 
Right  and  Juftice. 

Mr.  Soil.  Gen.  Certainly  it  is  Right  and  Juftice, 
that  there  fhould  be  fome  Limits  put  to  Mens  fpeak- 
ing,  that  v/e  may  know  when  to  have  an  End. 

Sir  Rob.  Sawyer.  Mr.  SoUicitor  does  miftake  the 
Right  my  Lord,  for  we  defire  to  be  heard  to  this 
Point,  as  not  having  fpoke  to  it  yet. 

Mr.  Soil.  Gen.  Pray,  Sir,  let  me  make  my  Ob- 
jeftion  to  your  being  heaid :  For  I  believe  you  and 
I  have  been  chid  feveral  Times,  for  fpeakmg  over 
and  over  the  fame  Thing. 

Sir  Rob.  Sawyer.  This  that  we  now  offer,  is 
not  to  the  fame  Point  that  we  have  fpoken  to  al- 
ready. 

Mr.  Soil.  Gen.  We  are  now  fpeaking  to  the 
reading  of  the  Paper,  and  you  have  fpoken  to  it 
already. 

Sir  Rob.  Sawyer.  If  the  Court  will  pleafe  to  hear 
us,  we  have  that  to  offer  againlt  the  reading  of  the 
Paper,  which  has  not  been  offered  yet. 
I 


Z.  C.  J.  Sir  Robert  Sawyer.,  I  take  it,  it  is  in 
the  BrealL  of  the  Court  to  hear  when  they  will, 
and  as  much  as  they  will,  and  whom  they  willj 
for  if  three  or  four  have  been  heard  of  a  Side  to 
fpeak  what  they  will,  the  Court  may  very  well  de- 
pend upon  the  Learning  of  thofe  three  or  four, 
that  they  fay  what  can  be  faid  upon  the  Point,  and 
that's  enough  j  but  if  fix  or  fevcn  defire  to  be 
heard  over  and  over  to  the  fame  Thing,  certain- 
ly the  Court  may  flop  at  three  or  four,  if  they 
will. 

Sir  Rob.  Sawyer.  This  is  a  new  Objection  that 
none  of  us  have  been  heard  to  yet. 

Air.  Finch.  My  Lord,  that  which  I  offer  is  not 
contrary  to  the  Rules  of  Law,  nor  contrary  to  the 
Praftice  of  the  Court  j  nor  was  I  going  any  way 
to  invade  that  Privilege  which  iMr. ^SoUicitor 
claims  of  making  Objeftions,  and  not  receiving  an 
Anfwer. 

Mr.  Soil.  Gen.  What  a  fine  Declamation  you 
have  now  made !  I  never  claimed  any  fuch  Ripht  - 
but  I  oppofe  your  being  heard  over  and  over  to 
the  fame  Thing. 

Mr.  Att.  Gen.  Pray,  my  Lord,  let's  come  to 
fome  Illue  in  this  Matter. 

L.  C.  y.  I  will  hear  you }  but  I  would  not  have 
you  introduce  it  with  a  Refle6tion  upon  the  King's 
Council. 

Mr.  Soil.  Gen.  My  Lord,  if  you  impofe  that 
upon  him,  you  ftop  his  Mouth  j  for  fome  Men 
cannot  fpeak  without  Refle£lion. 

L.  C.  J.  On  the  other  Side,  pray  Mr.  SoUici- 
tor, give  us  leave  to  hear  fairly  what  they  have  to 
fayj  for  I  perceive  he  cannot  offer  to  fpeak,  but 
you  prefently  flop  his  Mouth. 

Mr.  Finch.  My  Lord,  that  which  I  was  going 
to  fay,  is  another  Matter  than  any  thing  that  has 
been  yet  offered  :  We  fay,  that  this  Paper  ought 
not  to  be  read  j  for  that  they  are  obliged  by  Law 
to  prove  their  Information  j  and  confequently, 
having  laid  a  particular  Place  where  the  Thing  was 
done,  in  the  Information,  they  ought  to  prove 
that  this  was  done  in  that  Place.  The  Evidence 
that  they  have  given,  is  of  my  Lords  the  Bifliops 
writing  this  Paper  >  and  they  have  laid  it  to  be  done 
in  Middle/ex :  And  this,  with  Submiflion  to  your 
Lordftiip,  is  local  j  and  they  mufl  prove  it  to  be 
written  in  Middle/ex.,  where  they  have  laid  it,  or 
elfe  they  fail  in  their  Proof.  This  is  another  Ob- 
jeftion,  which  as  yet  hath  not  been  fpoken  to  : 
That  if  there  be  a  Proof  of  their  Hand-writing, 
yet  there  is  no  Proof  where  that  Hand  was  writ- 
ten; and  therefore  they  are  not  yet  got  fo  far,  as 
to  have  it  read  againlT:  my  Lords. 

Mr.  An.  Gen.  For  that  Point,  my  Lord,  we 
fay.  This  would  have  been  as  properly  faid  after 
the  Paper  had  been  read,  when  they  come  to  make 
Objeftions  againft  our  Proof,  by  way  of  Defence  : 
And  with  Submiflion,  it  had  been  more  proper 
then,  than  it  is  now:  For  what  are  we  now  do- 
ing? My  Lord,  we  are  proving  that  fuch  a  Pa- 
per was  fubfcribed  by  my  Lords  the  BilTiops  >  and 
Sir  John  Nicholas  gives  you  an  Account,  that  he 
had  it  from  his  Majelly  at  the  Council  >  and 
that  certainly  is  in  the  County  of  Middlefex ;  and 
it  will  concern  you  to  prove  that  it  was  written 
elfewhere. 

Mr.  S.  Pemberton.  That's  very  well  Mr.  Attor- 
ney }  fure  you  do  not  think  as  you  fpeak  ! 

Mr.  Att.  Gen.  Here  is  a  Paper  compofed  and 
written  by  you,  that  Sir  John  Nicholas  fays  he 
had  from   his  Majefty:     How  he  came  by  it,  I 
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fuppofe  you  will  tell  us  by  and  by.  This  \%  your 
Hand-writing,  that  I  think  we  have  proved  fi-iffi- 
cicntly  j  this  is  found  in  the  County  of  Middlefex^ 
and  you  come  and  tell  us,  that  wemuft  prove  that 
it  was  written  in  the  County  of  Middkfex  j  and 
it  is  taken  to  be  written  where  it  was  found,  unlcfs 
you  prove  the  contrary. 

Mr.  S.  Pemberton.  That's  pretty  Dodlrinc  in- 
deed, and  very  new. 

Mr.  Soil.  Gen.  My  Lord,  here's  an  Objedion 
made  too  timely :  We  are  now  upon  reading  of 
this  Paper}  and  the  Queflion  is.  Whether  it  fhall 
be  read,  or  not  be  read  ?  Surely  we  have  given 
Evidence  enough  to  induce  the  Court  to  read  it  j 
and  it  is  another  Qtiellion,  that  will  come  time 
enough  afterwards,  where  it  was  written  ? 

L.C.J.  Truly,  I  do  not  think  it  was  proper  for 
you  to  Hand  upon  the  Place  where  it  was  written 
as  yet. 

Air.  S.  Levinz.  When  we  are  upon  an  Infor- 
mation of  a  Fa6t  in  Middkfex.,  will  you  hear  them 
give  Evidence  of  a  Fa£i:  in  I'orkfiire  ? 

Mr.  Soil.  Gen.  We  are  not  to  be  driven  by  thefe 
Gentlemen  j  we  are  to  be  direfted  by  the  Court. 

L.  C.J.  I  think  truly  it  is  yet  too  early  to  make 
this  Objection. 

jMr.  S.  Pemberton.  Surely,  my  Lord,  this  is 
our  Time  to  oppofe  the  reading  of  it,  as  not 
proved. 

Mr.  Jujl.  Pozvell.  Mv.  Sollicitor,  I  think  you 
liave  not  fufficiently  proved  this  Paper  to  be  fub- 
fcribed  by  my  Lords  the  Billiops. 

Mr.  Soil.  Gen.  Not  to  re.ad  it.  Sir  ? 

Mr.  Jtift.  Poifcll.  No,  not  to  read  it ;  it  is  too 
flender  a  Proof  for  fuch  a  Cafe.  I  grant  you,  in 
Civil  Aftions  a  flender  Proof  is  fufficient  to  make 
out  a  IVlan's  Hand,  by  a  Letter  to  a  Tradefman, 
or  a  Corrcfpondent,  or  the  likcj  but  in  Criminal 
Caufes,  fuch  as  this,  if  fuch  a  Proof  be  allowed, 
where  is  the  Safety  of  your  Life,  or  any  Man's 
Life  here.^ 

Mr.  Soil.  Gen.  We  tell  you  a  Cafe  where  it 
was  allovvcd  ;  and  that  is  Mr.  Sidney's  Cafe  ;  a 
Cafe  of  Treafon,  and  printed  by  Authority  : 
We  tell  you  nothing  but  what  was  done  t'other 
D.iy. 

L.  C.  J.  I  tell  you  what  I  fay  to  it ;  I  think 
truly  there  is  Proof  enough  to  have  it  read,  and 
I  am  not  afhamed,  nor  afraid  to  fay  it  j  for  I 
know  I  fpcak  with  the  Law.  Say  Vv'hat  you  will 
of  Criminal  Cafes,  and  the  Danger  of  People's 
Lives,  there  were  more  Danger  to  the  Go- 
vernment, if  fuch  Proof  were  not  allowed  to  be 
good. 

Mr.  Jiijlice  Poivell.  I  think  there  is  no  Danger 
to  the  Government  at  all,  in  requiring  good  Proof 
againil:  Offenders. 

L.C.'J.  Here's  my  Lord  Archbifliop  and  the 
BilTiop  of  St.  Jfaph.,  and  my  Lord  of  Ely.,  their 
Hands  are  proved:  Itisprovedto  bemyLord  Arch- 
biihop's  Writing  by  Isiw  Brookes.,  and  he  proves 
my  Lord  of  £/>'"sHand  by  Comparifon,  and  fo  my 
Lord  of  Sr.  Jfaplfs.  Now,  Brother  Pemberton., 
there's  an  Anfwer  to  your  Objeftion,  it  being 
proved  that  it  is  all  my  Lord  Archbilliop's  Hand. 
Then  they  come  and  lay,  we'll  prove  the  Hands  of 
the  others  by  Comparifon  j  and  for  that  they  bring 
you  Witneflcs  that  fay,  they  have  received  Letters 
from  them,  and  (een  their  Hiuid-wnting  feveral 
times ;  and  comparing  what  they  have  feen  with 
this  veiy  Paper,  lays  the  Witnefs,  I  do  believe  it 


Can  there  be  a  greater  Evidence, 


to  be  his  Hand, 
or  a  fuller ."' 

Mr.  S.  Pemberton.  Admit  it  be  a  full  Evidence 
againft  my  Lord  Archbifhop,  what's  that  to  the 
rcll?  There's  no  Evidence  againft  them. 

Mr.  JuJl.  Jlllybone.  Brother  Pemberton.,  as  to 
the  Objection  you  make  of  comparing  of  Hands, 
it  is  an  Objection  indeed,  I  do  agree }  but  then 
confider  the  Inconvenience  which  you  and  Mr. 
Pollexfen  do  fo  much  infill  upon:  If  a  Man 
fhould  be  accufcd  by  Comparifon  of  Hands, 
where  is  he  ?  He  is  in  a  lamentable  Cafej  for  his 
Hand  may  be  fo  counterfeited,  that  he  himfelf 
may  not  be  able  to  diftinguifh  it.  But  then  you 
do  not  confider  where  you  are  on  the  other  Side  : 
That  may  be  an  Objeftion  in  Matters  of  Faft, 
that  will  have  very  little  Weight,  if  compared 
and  fet  altogether  :  For,  on  the  other  fide,  where 
fliall  the  Government  be,  if  I  will  make  Libels, 
and  traduce  the  Government  with  Prudence  and 
Difcretion,  and  all  the  Secrecy  imaginable  ?  I'll 
write  my  Libel  by  my  felf,  prove  it  as  you  can  } 
that's  a  fatal  Blot  to  the  Government  ;  and  there- 
fore the  Cafe  is  not  the  fame,  nor  is  your  Do- 
6trine  to  pafs  for  current  here,  becaufe  every  Cafe 
depends  upon  its  own  Faft.  If  I  take  upon  me 
to  fvvear  I  know  your  Hand,  the  Inducements 
are  to  my  felf,  how  I  came  to  know  it,  fo  as  to 
fwear  it.  ■  Knowlcge  depends  on  Circumftances  : 
I  fwear  that  I  know  you,  but  yet  I  may  be  under 
a  Miflake  ;  for  I  can  have  my  Knowlege  of  you 
no  other  Way  but  from  the  Vifibility  of  you, 
and  another  Man  may  be  fo  like  you,  that  there 
is  a  Poffibility  of  my  being  miftaken  ;  but  cer- 
tainly, that  is  Evidence,  good  Evidence.  Now 
here  are  feveral  Gentlemen  that  fwear  as  to  my 
Lord  Archbifhop's  Hand-writing  :  I  do  agree,  as 
to  fome  of  the  others,  that  the  Evidence  is  not  fo 
ftrong  j  for  what  that  Man  faid,  that  he  did  be- 
lieve it  was  rather  fuch  a  Lord's  Hand,  than  that 
which  went  before,  or  that  which  came  after, 
it  is  of  no  Weight  at  all,  and  fo  fome  of  the 
others ;  but  it  is  pofitively  proved  againfl  my 
Lord  Archbilliop  and  one  or  two  more ;  fo 
that  that's  enough  to  induce  the  reading  of  this 
Writing. 

Mr.  JuJl.  Holloivay.  Good  my  Lord,  let  me 
give  my  Opinion. 

L.  C.  J.  Ay,  with  all  my  Heart,  Brother. 

Mr.  Juft.  HoUoivay.  My  Lord,  I  think  as  this 
Cafe  is,  there  ought  to  be  a  more  ftrong  Proofj 
for  certainly  the  Proof  ought  to  be  ftronger  and 
more  certain  in  criminal  Matters,  than  in  civil 
Matters :  In  civil  Matters,  we  do  go  upon  flight 
Proof,  fuch  as  the  Comparifon  of  Hands,  for 
proving  a  Deed,  or  a  Witnefs's  Name,  and  a  very 
fmall  Proof  will  induce  us  to  read  it ;  but  in  cri- 
minal Matters  we  ought  to  be  more  ftrift,  and  re- 
quire pofitive  and  fubftantial  Proof,  that  is  fit- 
ting for  us  to  have  in  fuch  a  Cafej  and  without 
better  Proof,  I  think  it  ought  not  to  be  read. 

L.  C.  J.  You  muft  go  on  to  fome  other  Proof, 
Mr.  Sollicitor  j  for  the  Court  is  divided  in  their 
Opinions  about  this  Proof. 

Mr.  Soil.  Gen.  Then,  my  Lord,  we  will  come 
to  the  Confeffions  of  my  Lords  the  Bifhops  5  and 
I  hope  that  will  be  believed  by  all  Mankind. 

Mr.Att.  Gen.  Truly,  my  Lord,  we  did  forbear 
that  Evidence,  and  would  not  have  proceeded 
this  Way,  if  we  had  had  fair  Play  on  the  other 
Side. 

Sir 
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*'  -     -  •  ^  Mr.S.Pefnbertoii.  'Wt  dicCwe  Mx.  Blathwayt  to 

tell  the  whole  Difcourfethac  pafled  at  the  Council, 
when  he  fays  my  Lords  the  Billiops  ovvn'd  this  Paper. 


Sir  Robert  SatDyer.  Mr.  Attorney,  give  us  Leave 
to  defend  our  Clients  all  the  Ways  we  can  :  I 
think  we  do  nothing  but  what  is  fairj  the  Court 
you  fee  is  divided,  therefore  wc  did  not  without 
Reafon  infift  upon  it. 

L.  C.  J.  You  muft  go  on  as  you  can,  for  they 
•will  put  you  upon  it. 

Air.  Att.  Gen.  Swear  Mr.  Blatlrmyt. 

[Mr.  Blathwayt  fworn.] 
Mr.  Soil.  Gen.  Pray  hand  the  Writing  to  him. 

iTbe  IFrithjgfieivn  to  him^ 
Mr.  Soil.  Gen.  Have  you  feen  that  Writing  for- 
merly, Sir  ? 

Mr.  Blatbivayt.  Yes,  Sir. 
Mr.  Soil.  Gen.  What  did  you  hear  my   Lord 
Archbifhop  fay  about  that  Paper  ? 

Mr.  Jtt.  Gen.  And  the  reft  of  my  Lords  the 
Bifliops  ? 

Mr.  Soil.  Gen.  Firft  we'll  ask,  as  to  my  Lord 
Archbifhop i  Did  he  own  it  to  be  his  Hand- wil- 
ting .'' 

Mr.  Blathwayt.  My  Lord,  I  believe  this  to  be 
the  Paper  that  my  Lord  Archbifhop  did  own  to  be 
fubfcribed  by  him. 

Mr.  Soil.  Gen.  When  was  it  owned  by  him? 
Mr.Blathivayt.  On  the  Council-day,  the  8th  of 
this  Month. 

Mr.  Soil.  Gen.  Where  was  it  owned?  becaufc 
we  would  obviate  that  Obje&ion  of  the  County. 

Mr.  Blathwayt.  It  was  at  the  Council-Table  at 
moiteball. 

Mr.  Soil.  Gen.  What  fay  you  to  the  Bifhop  of 
St.  Jfaph  ?  Did  he  own  it? 

Mr.  Blathwayt.  Yes,  all  my  Lords  the  Bilhops 
did  own  it. 

Mr.  Soil.  Gen.  Name  them  particularly.  What 
fay  you  of  the  Bifhop  of  Ely  ? 

Mr.  Blathwayt.  In  the  fame  manner,  my 
Lord. 

Mr.  Soil.  Gen.  The  Bifhop  of  Chichejler? 
Mr.Blathivayt.  In  the  fame  manner. 
Mr.  Soil.  Gen.  The  Bifhop  of  Bath  and  fFells .? 
Mr.Blathivayt.  Yes,  my  Lord. 
Mr.  Soil.  Gen.  The  Biihop  of  Peterborough  ? 
Mr.  Blath'wayt.  Yes,  my  Lord. 
Mr.  Soil.  Gen.   And  the  Bifhop  of  Bri_fiol? 
Mr.  Blathwayt.  Yes,  my  Lord. 
Mr.  Soil.  Gen.   So,    we  have   proved  they  all 
owned  it. 

Mr.  Jtijl.  Holloivay.  Could  not  this  have  been 
done  at  firll,  and  faved  all  this  Trouble  ? 

Sir  Rob.  Sawyer.  Have  you  donewithMr.  5/i3/Z;- 
wayt,  Mr.  Attorney,  that  we  may  ask  him  fome 
Queftions  ? 

Afr.  Jtt.  Gen.  Ask  him  what  you  will. 
Air.  S.  Pemberton.  Pray  Mr.  Blathwayt,   upon 
what  Occafion  did  they  own  it  ?  You  are  fworn  to 
tell  thewholeTruth  :  Pray  tell  all  your  Knowlege, 
and  the  whole  ConfefTion  that  they  made. 

Air.  Blath'wayt.  My  Lord,  I  am  called  here  by 
a  Subpoena  to  anfwer  on  Behalf  of  the  King  ;  my 
Lord,  I  am  ready  to  do  my  Duty,  and  1  beg  of 
your  Lordfliip  that  you  would  pleafe  to  tell  me 
what  is  my  Duty ;  for  whatfoever  I  fiiall  anfwer,  I 
fhall  fpeak  the  Truth  in. 

Air.  S.  Pemberton.  There  is  nothing  defired,  but 
that  you  would  fpeak  the  Truth. 

Air.  Blathwayt.  My  Lord,  lam  cifily  guided  by 
your  Lordfhip  what  1  ought  to  anfwer  to. 

L.C.  J.  What  is  it  you  ask  him.  Brother  Pra;- 
berion  i 


Mr.  Soil.  Gen.  That's  a  very  pretty  Thing  in- 
deed. 

L.C.  J.  Look  you,  Mr. Blathwayt,  you  muft 
anfwer  them  what  they  ask  you,  unlels  it  be  an 
enfnaring  Queflion,  and  that  the  Court  will  take 
Care  of. 

Mr.  Blathwayt.  If  your  Lordfhip  pleafe  to  ask 
me  any  Quertion,  I  fliall  readily  anlwer  it. 
L.C.J.  You  muft  anfwer  them. 
Mr.  S. Pemberton.  Wc  ask  you  upon  what  Oc- 
cafion they  came  to  own  their  Hands?  WhatDif- 
courfe  was  made  to  them,  and  what  they  anfwered? 
Mr.  Blathwayt.   My  Lord,   I  beg  your  Lord- 
fhip's  Direftions. 

L.C.J.  Come  tell  it,  Sir. 
Mr.  Blathwayt.  My  Lord,  the  Occafion  was 
this  :  This  Paper  was  read  in  Council,  and  I  had 
the  Honour  to  read  it  before  the  King  •,  and  it 
having  been  read  before  his  Grace  the  Archbiflaop, 
and  my  Lords  the  Bifhops,  they  were  asked  whe- 
ther they  did  own  that  Paper,  and,  my  Lord,  they 
did  own  it. 

Sir  Robert  Sawyer.  Mx.  Blathwayt,  was  that  the 
firllTime  that  my  Lords  the  Bifliops  came  in? 

Air.  Blathwayt.  Sir,  I  was  not  asked  that  Que- 
ilion. 

L.  C.  J.  What  would  you  have,  Sir  Robert 
Sawyer  ? 

Sir  Robert  Sawyer.  We  would  have  an  Account 
whatpafted  at  the  Council. 

L.  C.  J.  Would  you  have  all  the  Difcourfe be- 
twixt the  Council  and  my  Lords  the  Bifliops? 

Mr.  S.  Pemberton.  All  that  relates  to  their  Accu- 
fation,  my  Lord  ;  their  whole  Confeflion,  and 
what  was  faidto  them. 

Mr.Jtt.Gen.  Do  you  think,  Mr.  Serjeant,  that 
when  we  call  a  Witnefs,  you  are  at  Liberty  to  ex- 
amine him  to  every  impertinent  thing  ? 

Air.  Soil.  Gen.  My  Lord,  we  defire  they  may 
only  ask  reafonable  and  proper  Queftions. 

Mr.  S .  Pemberton.  Mr.  Sollicitor,  he  is  fworn  to 
anfwer,  and  tell  the  whole  Truth,  and  that's  all  we 
ask  of  him. 

Sir  Rob.  Sawyer.  Sir,  I  will  ask  you  a  plain 
Queftion  upon  your  Oath  ;  Did  not  my  Lord 
Archbifhop,  and  the  reft  of  my  Lords  the  Bifhops, 
at  firft  rcfufe  to  own  it,  or  to  anfwer  whether  it 
were  their  Hands  or  not  ? 

Mr.  Soil.  Gen.  That  is  not  a  fair  Queftion  Sir 
Robert  Sawyer;  'tis  a  leading  Queftion. 

Mr.  S.  Pemberton.  Then  I  askyouinfhort.  What 
did  they  refufe?  I  am  fure  that  is  a  fair  Queftion  > 
for  God  forbid  that  any  fliould  hinder  the  King's 
Evidence  from  telling  Truth. 

Sir  Robert  Sawyer.  And  God  forbid  that  half 
Evidence  fhould  condemn  any  Man. 

L.  C.  J.  God  forbid  the  Truth  fhould  be  con- 
cealed any  way. 

Air.  S.  Pemberton.  Pray,  Sir,  when  they  were 
firft  asked,  whether  that  was  their  Hands  or  not, 
what  Anfwer  did  they  give  ? 

Air.  Blathwayt.  Sir,  I  have  begg'd  the  Favour 
of  my  Lords  the  Judges  to  tell  me  what  I  am  to 
anfwer,  and  what  Queftions  are  proper  for  me  to 
anfwer  to. 

L.  C.  J.  You  muft  anfwer  any  Queftions  that 
are  not  enfnaring  Queftions. 

Sir  Robert  Sawyer.  Mx.  Blathwayt,  you  are  upon 
your  Oath  to  teftify  the  Truth. 
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Mr.  Blathwayt.  Sir,  I  atn  not  acquainted  with 
the  Methods  of  Law  ;  I  defire  my  Lords  the 
Judges  would  inftrud.  me. 

Mr.  J  lift.  Allybone.  Anfwer  to  the  Queftion  that 
they  ask  you. 

L.  C.  J.  We  obfeive  what  they  ask  you ;  we'll 
take  Care  that  they  ask  you  nothing  but  what 
they  fhould. 

Mr.  Blatbzvayt.  I  defire  the  Queftion  may  be 
repeated. 

Mr.  S.  Pemberton.  When  they  were  firft  asked 
if  it  were  their  Hands,  what  Anfwer  did  they  give 
the  King  ? 

Mr.  Blalh'wciyt.  His  Grace  the  Archbifliop  and 
my  Lords  the  Bilhops,  at  firft  did  not  imme- 
diately anfwer  whether  the  Paper  were  theirs  or 
no. 

Mr.  S.  Pemberton.  What  did  they  fiiy  ? 

Mr.  Blalhivayt.  They  faid,  they  did  humbly  hope, 
if  they  were  put  to  anfwer,  no  Advantage  fliould 
be  taken  againll  them. 

Mr.  S.  Pcrnbcrton.  What  did  they  fay  fiirther  at 
that  Time  concerning  his  Majeity's  Pleafure? 

Mr.  Soli.  Gen.  That's  a  leading  Quellion,  Mr. 
Scrjezni  Pc/ubcrton;  you  cannot  leave  your  Way 
of  leading  WitnefTes. 

Mr.  S.  Pemberton.  It  is  a  very  ftrange  thing  j  if 
we  ask  a  Quellion  that's  general,  that's  excepted 
to  }  if  we  ask  any  Queftion  in  particular,  then 
they  find  Fault  with  us,  that  it  is  a  leading  Que- 
ftion J  fo  that  we  can  never  ask  a  Queftion  that 
will  ple.ifc  them.  Pray  Mr.  5/a/Z)Wfl}'/,  what  did 
they  fiy  concerning  the  King's  Pleafure,  whe- 
ther they  would  anfwer  if  the  King  commanded 
them  ? 

Mr.  S.  T'rindcr.  How  can  it  be  material  what 
they  faid  ? 

L.  C.  y.  It  is  material  that  it  fhould  be  asked, 
and  that  it  flrould  be  anfwered. 

Mr.  S.  Lcvlnz.  You  are  to  tell  the  whole 
Truth,  Sir.  Pray  tell  us  what  did  my  Lords  the 
Biftiops  fay  about  fubmitting  to  the  King's  Plea- 
fure ? 

Mr.  Sell.  Gen.  What  is  that  to  the  Purpofe? 

Mr.  PoUexfcn.  Mr.Sollicitor,  his  Oath  is  to  tell 
the  Truth,  and  the  whole  Truth,  and  therefore  he 
muft  anfwer  my  Queftion. 

Mr.  S.  Pemberton.  You  are  mighty  loath,  Mr. 
Sollicitor,  to  let  us  hear  the  Truth :  I  would  not 
■wiUingly  lead  him  in  any  thing;  and  I  cannot  fee 
that  this  is  any  leading  Queftion,  unlefs  his  Oath 
be  againft  Law,  which,  fays  he,  is  to  tell  the 
whole  Truth. 

Mr.  Att.  Gen.  My  Lord,  I  do  beg  your  Lord- 
ftiip's  Favour  of  a  Word  in  this  Thing.  It  is  cer- 
tain, if  they  ask  any  thing  that  fliall  take  oflF  the 
Evidence  that  was  firft  given,  that  it  is  not 
true,  I  cannot  oppofe  it  >  but  if  they  ask  Que- 
ftions  only  to  enflame,  and  to  poffefs  People  with 
foolifli  Notions  and  ftrange  Conceits,  that  is  not 
to  the  Fact  that  we  are  now  trying 

Sir  Robert  Saivycr.  'Tis  only  to  have  the  Truth 
out  that  we  do  it. 

Mr.  S.  Pemberton.  There  is  no  body  here  that 
will  be  enflamed,  Mr.  Attorney ;  I  have  asked  a 
fair  Quelhon,  the  Court  has  ruled  it  fo. 

Mr.  Blatlnvayt.  1  lliall  readily  anfwer  any  Que- 
ftion that  the  Court  thinks  fit. 

Mr.  S.  Pemberton.  Sir,  by  the  Oath  you  have  ta- 
ken you  are  to  tell  the  whole  Truth. 

L.  C.  y.  Is  he  to  tell  you  all  that  was  done  at 
the  Council-Board  that  Day  ? 
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Mr.  S.  Pembertm.  No,  my  Lord,  only  what 
paffed  there  about  my  Lords  the  Biftiops  Confefli- 
on,  the  whole  of  that  Matter. 

Mr.  Blathwayt.  There  has  been  fo  much  faid  be- 
tween the  asking  of  the  Queftion  and  this  Time, 
that  I  defire  it  may  be  repeated,  that  I  may  know 
what  to  anfwer  to. 

Mr.  S.  Pemberton.  I  ask  you  in  fhort.  Sir,  What 
did  my  Lords  the  Biftiops  lay  at  the  Time  of  their 
appearing  in  Council  concerning  the  King's  Plea- 
fure, whether  they  ftiould  anfwer  or  not.^ 

Mr.  Blathwayt.  The  firft  Time  my  Lords  the 
Biftiops  came  into  the  Council,  they  were  asked 
the  Queftion  whether  they  did  own  that  Paper  j 
they  did  immediately  anfwer,  They  humbly 
hoped,  as  they  ftood  there  Criminals,  his  Ma- 
Jefty  would  not  take  Advantage  againft  them, 
but  however  they  would  obey  his  Majefty's  Com- 
mand. 

Sir  Robert  Sawyer.  Were  they  commanded  to 
withdraw  ? 

Mr.  Blathwayt.  Yes;  thereupon  they  were  com- 
manded to  withdraw,  which  they  did. 

Mr.  S.  Pemberton.  When  they  came  in  again, 
what  Queftions  were  asked  them  ? 

Mr.  Blathwayt.  They  came  in  feveral  times, 
more  than  twice,  I  have  reafon  to  remark  this, 
that  they  did  fo  ;  Do  you  mean  the  fecondTime, 
Sir  .'* 

Mr.  S. Pemberton.  Yes,  Sir. 

Mr.  Blathvjayt.  The  fecond  Time  they  feemed 
unwilling  to  own  the  Paper. 

Sir  Robert  Sawyer.  And  what  did  they  do  the 
third  Time  ? 

Mr.  S.  Pemberton.  But  firft  let  us  know  what 
more  was  done  the  fecond  Time. 

Sir  George  Treby.  How  was  that  Unwillingnefs 
of  theirs  overcome  ? 

Mr.  S.  Pemberton.  When  they  exprefs'd  their 
Unwillingnefs,  what  did  they  fay  farther? 

Mr.  Blathwayt.  If  I  remember  right,  they  faid 
as  they  did  the  firft  Time,  they  humbly  hoped 
his  Majefty  would  not  take  Advantage  againft 
them. 

Mr.  S.  Pemberton.  Thenwha  tdid  they  fay  the 
third  Time } 

Sir  Robert  Sawyer.  Pray,  were  they  asked  whe- 
ther they  pubhfhed  it  ? 

Mr.  Blathwayt.  As  to  the  publiftiing  it,  it  was 
laid  before  them,  and  I  think  they  were  asked  the 
Queftion,  whether  they  publiftied  it  ? 

Sir  Robert  Sawyer.  And  what  Anfwer  did  they 
make  ? 

Mr.  Blathwayt.  I  remember  his  Grace,  and  my 
Lords  the  Biftiops,  did  not  own  they  had  publillied 
it,  but  they  denied  it. 

Sir  George  Treby.  After  they  difcovered  their 
Unwillingnefs  the  fecond  Time,  what  followed 
next  .'* 

Mr.  Blathwayt.  They  did  withdraw  after  the 
fecond  Attendance. 

Mr.  S.  Levinz.  But  what  was  faid  to  them? 
Was  that  all  that  was  faid  to  them  the  fecond 
Time  ? 

Mr.  Blathwayt.  I  have  faid  two  Things  already, 
that  they  were  unwilling  to  anfwer,  and  that  they 
denied  the  publiftiing. 

L.  C.  y.  This  is  a  ftrange  Ufage  of  a  Witne(s, 
to  put  him  to  tell  every  thing  that  was  faid. 

Mr.  S.  Pemberton,  I  would  ask  you  this  Que- 
ftion, Sir.  When  they  came  in  the  fecond  Time, 
whether  they  did  defire  to  know  if  it    were 
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his  Majefty's  Command  that   they  fhould  own 

ir  ?  .  , 

L.  C.  J.  That  I  muft  not  permit  you  to  ask, 

Brother;  that  is  to  lead  the  Witnefs. 

Mr.  S.  Pemberton.  My  Lord,  he  will  not  anfwer 
oeneral  Qyeftions  j  I  have  asked  him  all  along 
IcneralQueftions,  and  I  cannot  yet  get  an  Anfwer 
from  him  to  them. 

Mr.  Blathxvayt.  I  am  ready  to  anlwer'any 
Queftions  that  the  Court  thinks  I  fliould  anfwer ; 
I  am  not  backward  to  anfwer  according  to  my 

L.  C.  J.  Let  one  of  you  ask  a  Queftion  at  a 
time,  and  not  chop  in  one  upon  another. 

Mr  Soil.  Gen.  In  all  the  Trials  that  ever  I  have 
been  in,'  in  all  the  Cafes  of  Criminals,  the  Kmg's 
W^itnefles  ufed  to  be  treated  with  Refpeft,  and^not 
to  be  fallen  upon  in  this  manner. 

L.  C.  J.  Hciliull  befure  to  have  all  Refpedpaid 
him. 

Mr.  Soil  Gen.  He  is  in  Office  under  the  King. 
Mr.  S.  Pemberton.  I  do  not  think  Mv.Blatbwayt 
does    believe  I   would  fhew  him  any  Difrefped 
more  than  he  would  fhew  me. 

Mr.  Att.  Gen.  I  beg  one  Word,  my  Lord. 
L.  C.  J.  Mr.  Attorney,  What  do  you  fay  ? 
■  Mr.  Jtt.  Gen.  My  Lord,  I  fay  I  do  oppofe  the 
asking  of  this  Qiie(iion  ;  not  but  that  every  Man 
has  a  Right  tocrols-examine  a  Witnefs,  but  if  they 
ask  fuch  aQueltion,  let  them  tell  us  what  Ufe  they 
would  make  of  it. 

L.  C.  J.  Mr.  Attorney  General,  for  that  Mat- 
ter-   -     ,,,, 

Mr.  S.  Pemberton.  My  Lord,  if  you  pleale,  lU 

give  Mr.  Attorney  an  Anfwer. 

L.  C.  y.  Brother  Pemberton,  I  was  fpeaking  to 
Mr.  Attorney,  and  pray  hear  me  >  I  will  not  ask 
you  what  Ufe  vou'll  make  of  the  Quertion  you 
ask,  but  do  you  ask  fair  and  regular  Queftions, 
and  I'll  take  'Care  you  fliall  have  an  Anlwer  to 

them.  ,1 

Mr.  S.  Pemberton.  I  will  deal  plainly  with  the 
Court,  and  tell  you  what  Ufe  we  intend  to  make 
of  our  Queftion.  If  they  anfwered  under  a  Pro- 
mife  from  hisMajefty,  that  it  fhould  not  be  given 
in  Evidence  againft  them,  I  hope  they  fhall  not 
take  Advantage  of  it. 

Mr.  Soil.  Gen.  I  fay  that  is  a  very  unmannerly 
Qiieftion  ;  but  however  it  fhall  be  anfwered. 
Mr.  S.  Pemberton.  Whyfo,  Mr.  SoUicitor? 
Mr.  Soil.  Gen.  My  Lord,  it  is  to  putfomething 
upon  the  King,  which  I  dare  hardly  name. 

L.C.  J.  We  do  not  know  what  Anfwer  will 
be  made  to  it  yet,  but  it  does  look  like  an  odd  kind 
of  Queftion. 

Mr.Soll.fien.  If  Men  willbe  fo  prefTing,  I,  for 
the  King,  defire  the  Queftion  may  be  entred. 

Sir  Rob.  Swii'yer.  What  do  you  mean,  Mr.Sol- 
licitor  ? 

Mr.  Soil.  Gen.  I  know  very  well  what  I  mean. 
Sir  i  I  defire  the  Queftion  may  be  recorded  in 
Court. 

Mr.  S.  Pemberton.  Record  what  you  will,  I  am 
not  afraid  of  you,  Mr.  SoUicitor. 

Air.  Soil.  Gen.  Are  you  afraid  of  the  Law  ? 
Mr.  S.  Pemberton.  No,  nor  of  you  neither. 
L.  C.  J.  Pray  be  quiet,  Gentlemen. 
Mr.  Ait.  Gen.    Pray,    Mr.  Blatbwayt,  anfwer 
whether  there  was  any  Promife  made  to  my  Lords 
the  Bifliops  from  the  King. 

Mr.  Blatlnvayt.  My  Lord,  I  take  the  Queftion 
to  be,  whether  the  King  was  pleafed  to  make  my 


Lords  the  Bilhops  any  Promife  of  not  taking-  Ad- 
vantange  of  what  Anfwer  they  made. 
Mr.  Att.  Gen.   That  is  the  Qiieftion. 
Mr.Blathivayt.  As  that  Queftion  is  ftated,  there 
was  no  fuch  made. 

L.  C.  y.  Look  you,  he  tells  you  there  was  no 
fuch  ['romifc  made.  There  is  an  Anfwer  to  your 
QuelHon,  Brother. 

Mr.  S.  Levinz.  We  made  no  fuch  Qi^ieftion  j 
but  the  Queftion  I  would  ask  is  this, — ■ — 

Mr.  Soil.  Gen.  For  the  Satisfaction  of  the  Court 
repeat  what  you  faidjuft  now,  Mv.  Blathzvayt.  . 

Mr.  Blatbiaayt.  I  take  the  Queftion  to  be,  whe- 
ther the  King  made  any  Promife  to  my  Lords 
the  Bifhops,  that  no  Advantage  lliould  be  taken 
of  what  they  faid,  and  I  fay,  the  King  made  no 
fuch  Promife. 

il/r.  S.  Pemberton.  We  did  not  ask  you  the  Qiie- 
ftion, but  we  only  told  you  what  Ufe  we  would 
have  made  of  another  Queftion. 

Mr.  Polkxjcn.  Mr.  Blatlnvayt,  I  fee  you  can 
very  well  diftinguifh  what  Queftions  are  to  be  an- 
fwered. I  ask  you  in  fliort,  upon  your  Oath, 
wjien  they  we  firft  called  in,  what  was  faid  to 
them,  and  what  was  anfwered  by  them  ? 

L.C.y.  Here  has  been  a  great  deal  of  Wrang- 
ling, but  this  is  a  fair  Queftion,  and  may  reduce  us 
to  Order  again.  Tell  us  over  again  from  the  Be- 
ginning, what  pafTed  when  my  noble  Lords  the 
Bilhops  came  in  the  firft,  fecond  and  third  Time, 
when  they  were  examined  about  this  Paper? 

Mr.  Blatlnvayt.  My  Lord,  I  fhall  comply  with 
your  Lordfhip's  Diredions.  I  apprehend  1  am  to 
anfwer  together  concerning  the  firil,  fecond  and 
third  Comings  of  my  Lords  the  Bilhops  into  the 
Council.  The  firft  Time,  as  I  fiiid  before,  my 
Lords  the  Bifhops  were  unwilling  to  own  the  Pa- 
per, and  did  fay,  they  humbly  hoped  hisMajefty 
would  not  take  Advantage  againft  them,  buttliat 
they  were  ready  to  obey  his  Command.  The  fe- 
cond Time  they  were  called  in  they  did  repeat  it 
again,  that  they  hoped  his  Majefty  would  non 
take  Advantage  againft  them:  After  that  there 
was  mention  made  of  the  Paper  being  publilhed, 
I  remember  my  Lords  the  Bilhops  laid  they  had 
not  publifhedit — — 

Sir  Rob.  Sawyer.  Is  that  all  ? 
Mr.  Soil.  Gen.  You  have  no  Mind  to  hear  all,  I 
think. 

L.  C.  y.  How  do  you  expeft  to  be  anfwered 
your  Queftions,  if  you  interrupt  them  ?  Go  on, 
Mr.  Blathwayt.' 

Mr.  Blathwayt.  Sir,  I  faid  laft,  that  they  ha- 
ving prayed  the  King  that  no  Advantage  might 
be  taken  againft  them  for  what  they  fhould  lay, 
there  was  mention  made  of  the  Paper  its  being 
publifhed,  and  my  Lords  the  Bilhops  did  fay  they 
had  not  publifhed  it ;  and  his  Grace  my  Lord  Arch- 
bifhop  faid  it  was  written  with  his  own  Hand,  and 
that  he  had  not  made  Ufe  of  his  Clerk. 

Sir  Rob.  Sa-zvyer.  Is  that  all  you  can  remember 
that  pafted  at  that  Time  ? 

Mr.  Blatlnvayt.  This  is  the  Subftance  of  what 
I  remember. 

L.C.  y.  Was  this  the  third  Time? 
Mr. [Blatlnvayt.  No,  that  v/as  the  fecond  Time, 
my  Lord. 

Mr.  Pollcxfen.  If  there  be  not  fome  Order  in 
this  Evidence,  my  Lord,  we  fliall  not  be  able  to 

obferve  any  thiifg  upon  it.— Pray  what  was 

done  afterwards  ? 
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Mr.  Blathtvayt.  My  Lovd  Chancellor,  upon  their 
coming  in,  did  require  them  to  anfwer,  whether 
they  did  own  that  Paper  or  not  j  my  Lords  the 
Bilnops  did  own  the  Paper. 

Mr.  Polkxfen.  Do  you  remember  in  what  Words 
or  ExpreffionSj  as  near  as  you  can,  they  did  own 
it  ? 

Mr.  Soil.  Gen.  Is  this  a  Praftice  to  be  endured  ? 

Mr.  Finch.  Why,  he  may  apprehend  and  lake 
that  to  be  an  owning  of  it,  which  was  not. 

Mr.  Soil.  Gen.  Has  not  he  fworn  the  Manner  of 
it,  and  almofl:  the  very  Words  ? 

Mr.SerJ.  Levinz.  Wedefire  nothing  of  him  but 
that  he  will  tell  us  what  Words  they  faid  when  they 
owned  it. 

Mr.  Blathwayt.  It  was  the  third  Time  that  they 
came  in  that  they  owned  it. 

Mr.S.  Pemberton.  Why,  what  did  they  (ay? 

Mr.Blathzvayt.  My  Lord  Chancellor  required 
them  to  anfwer,  whether  they  owned  the  Paper 
or  no. 

Mr.  S. Pemberton.  What  did  they  fay  then? 

Mr.  Blathivayt.  As  near  as  I  can  remember,  his 
Grace  and  the  Lords  the  Bilhops  did  own  the 
Paper. 

Mr.  S.  Pemberton.  What  Words  did  they  own  it 
in  ?  Tell  the  Manner  of  it. 

Mr.  Soil.  Gen.  What's  this  to  the  Purpofe  ? 

Mr.  Finch.  Mr.  Blathwayt,  did  you  take  Notes 
of  what  pafled  there  ? 

Mr.  Bhthwayt.  I  anfwer.  Sir,  I  did  not  take 
Notes,  for  I  attended  the  King  at  his  Elbow,  and 
did  not  take  Notes.  Mr.  Finch.,  you  know  the 
Manner  of  the  Council  in  fuch  Cafes  very  well. 

Mr.  Att.  Gen.  Then  we  ask  you  for  the  King, 
becaufe  they  fhall  not  enflame  People  by  fuch  an 
Expreffion,  In  what  Words  did  they  own  it,  if 
you  can  remember  ? 

Mr.  Blathwayt.  Sir,  I  have  declared  my  Me- 
mory as  well  as  I  can  ;  when  the  other  Clerks 
come  to  be  examined,  if  they  can  tell  any  more, 
let  them. 

Mr.  Soil.  Gen.  But  we  will  have  no  Difcourfe  to 
enflame  the  World :  Did  the  King  promife  or  de- 
clare that  no  Advantage  fhould  be  taken  of  their 
Confeffion  ? 

L.C.J.  I  would  ask  him  that  Queftion,  What 
•was  the  Manner  that  my  Lord  Chancellor  exprefs'd 
himfelf  in  to  them,  when  they  came  in  the  third 
Time  ? 

Mr.  Blathwayt.  As  foon  as  my  Lord  Chancellor 
had  required  them  to  declare  whetha*  they  own- 
ed that  Paper,  as  well  as  I  remember,  his  Grace 
took  the  Paper  in  his  Hand,  and 
tofhUlm^''"^  it  was  handed  over,  or  fhewed  to 
my  Lords  the  Bifhops,  and  they 
owned  and  declared  fo,  juil:  as  if  they  ftiould  lay 
it  before  the  Court,  juft  fo.  I  do  not  recolle<3: 
my  felf  of  all  the  Circumftances  that  pafled ;  I 
only  can  tell  you  the  Subftance. 

Mr.  Soil.  Gen.  He  does  not  remember  what  they 
faid  particularly. 

Mr.  Att.  Gen.  Mr.  SoUicitor,  I  know  well 
enough  what  they  mean  by  the  Queftion  ;  I 
know  they  would  fain  poflefs  the  World  with  a 
Belief  that  there  was  fuch  a  Promife  made  them, 
and  yet  they  are  profecuted  notwithftanding  that 
Promife  :  Therefore  I  do  ask  you,  Mr.  Blathiuayt^ 
and  for  the  King's  Honour  I  muft  ask  it :  Did 
the  King  make  any  Promife  or  Declaiation,  that 
no  Advantage  ftiould  be  talcen,  or  Ufe  made  of 
it  ? 
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Mr.  Bhthwayt.  The  King  did  not  make  any 
Promife  or  Declaration  that  no  Advantage  ftiould 
be  taken,  or  Ufe  made  of  it. 

Mr.  Soil.  Gen.  He  only  put  them  upon  it,  whe- 
ther they  did  own  it  or  not. 

Mr.  Att.  Gen.  I  ask  you  upon  your  Oath, 
Did  my  Lord  Archbiftiop  own  it  to  be  his  Hand- 
writing ? 

Mr.  Blathwayt.  Yes,  he  did,  and  faid  he "/rit  it 
with  his  own  Hand,  and  would  not  let  his  Clerk 
write  it. 

Mr.  Att.  Gen.  Did  he  own  the  whole  to  be  his 
Hand-writing,  or  not? 

Mr.  Blathwayt.  Yes,  he  did. 

Mr.  Att.  Gen.  Did  every  one  of  the  Bifliops 
own  their  Names  fubfcribed  to  it  ? 

Mr.Blathivayt,  Yes. 

Mr.  Soil.  Gen.  Then,  my  Lord,  we  pray  now 
that  it  m.iy  be  read. 

L.  C.  J.  I  fuppofe  now  they  will  be  content  it 
ftiould  be  read. 

Mr.  Finch.  If  your  Lordftiip  pleafe  to  favour 
me  one  Word,  I  think  it  cannot  yet  be  read}  and 
my  Objection  is  this 

L.  C.  J.  I  thought  you  had  made  all  your  Ob- 
jeftions  before,  as  to  the  reading  of  it. 

Air.  Finch.  Pray,  my  Lord,  fpareus.  Here  are 
two  Parts  of  this  Information  j  the  one  is  for 
Confulting  and  Confpiring  to  diminifti  the  King's 
Royal  Prerogative,  and  for  that  End  they  did 
make  and  write  a  feditious  Libel :  The  other  Part 
is,  that  they  did  publiih  this  feditious  Libel. 
We  are  hitherto  upon  the  firft  Part,  the  Making 
and  Writing  of  it.  Both  Parts  are  local}  until 
they  have  proved  the  Making  and  Writing  of  ic 
to  have  been  in  Middle/ex,  it  is  not  Evidence  upon 
this  Information. 

Mr.  Soil.  Gen.  We  have  proved  it  written  and 
publifhed  in  Middle] ex. 

Mr.  S.  Pemberton.  The  Contrivance  and  Wri- 
ting of  a  Libel  is  in  itfelf  penal,  and  they  may 
be  puniftied  for  it,  if  they  be  found  guilty. 
Now  if  they  could  give  an  undeniable  Evi- 
dence concerning  the  publiftiing  of  it,  that  is 
nothing  to  this  Point  ;  but  if  they  ftiould  not 
give  fuch  Evidence,  or  any  Evidence  at  all  of 
the  Publication,  yet  if  it  be  proved  that  ic 
was  written  and  contrived  by  them,  they  would 
be  guilty  for  fo  much,  if  it  be  a  Libel }  and 
this  we  lay  is  local,  as  well  as  all  the  reft : 
And  therefore  we  infift  upon  it,  that  the  Wri- 
ting and  Contriving  muft  as  well  be  proved  to 
be  in  Middle/ex^  as  the  Publication,  for  all  is 
local. 

L.  C.  J.  There  is  no  Publiftiing  yet  proved. 

Mr.  Serj.  Levinz.  It  is  true,  my  Lord,  here 
is  nothing  of  a  Publication  yet,  with  your 
Lordftiip's  Favour }  for  their  Anfwer  to  his  Ma^ 
jefty  in  Council  was,  that  they  did  not  publifti 
it  :  All  that  is  faid  yet  is,  that  they  owned  the 
Paper  to  be  their  Hands.  My  Lord,  does  the 
owning  of  that  own  that  it  was  written  in  the 
County  of  Middlefex  ?  or  that  it  was  contrived 
or  made  there  ?  No  furely,  upon  this  Evidence 
the  Place  is  clearly  at  large.  My  Lord,  this 
might  have  been  done  in  the  County  of  Surry, 
or  Somerfet^  or  any  other  County  :  Their  Infor- 
mation is,  that  they  did  confult  and  contrive  to 
diminifti  the  King's  Prerogative  at  J-Feftminfter  in 
the  County  of  Middlefex.,  and  there  they  did 
write,  and  caufe  to  be  written,  this  Libel,  and 
there  they  did  publifti  it.  Suppofe  it  ftiould  be 
Y  y  granted 
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granted  that  it  is  proved  that  this  is  the  Archbi- 
fhop's  Hand-writing,  and  thefe  are  their  Names  to^ 
it,  is  there  any  one  Evidence  that  any  thing  of 
this  was  done  in  Middlcfex  ?  And,  my  Lord,  that 
is  the  Thing  thcv  are  to  prove. 

Mr.Sommeys.'  If  your  Lordfhippleafe,  all  Mat- 
ters of  Crime  are  fo  local,  that  if  it  be  not  proved 
to  be  done  in  the  County  where  it  is  laid,  the 
Party  accufed  is  as  innocent  as  if  he  never  had 
done  the  Thing;  and,  with  Submifllon,  it  is  the 
very  Point  of  the  Information,  that  it  be  proved 
they  are  guilty  of  the  Faft  in  the  Place  where  it  is 
laid  to  be  done. 

L.  C.  J.  This  is  the  fame  Thing  over  and  over 
again  ;  but  I  am  content  to  hear  you,  Mr.  Som- 
niersy  at  any  Time  :  I  have  told  you  my  Opinion 
about  reading  of  the  Paper  already,  if  you'll  have 
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reading  it,  only  we  would  not  be  furprized  in 
Point  of  Time. 

Mr.  Juji.  Poivdl.  Nay,  if  they  confent  to  the 
reading,  we  have  no  Reafon  to  hinder  if. 

L.  C.  J.  Brother,  1  believe  they  know  v.-ell 
enough  what  they  have  to  fay  for  their  Clients  j 
let  the  Paper  be  read. 

Clerk  reads.  T^be  humble  Petition  of  William 
Jrchbijhop  of  Canterbury 

Sir  Rob.  Sawyer.  Read  the  whole  Petition  ;  pray, 
my  Lord,  that  the  whole  may  be  read.  Read  the 
Top  firft.  Sir,  to  whom  it  was  directed. 

L.  C.  J.  Read  the  whole. 

Clerk  reads. 

To  the  K I N  G's  moft  Excellent  Majesty, 


it  again  you  may. 

Mr.  PoUexfcn.  Pray,  good  my  Lord.  Ipare  us 
before  it  be  read. 

Mr.  JuJl.  HolMvay.  Mr.  PoUexfen^  you  have 
not  yet  had  the  Direftions  of  the  Court  for  the 
reading  of  it. 

Mr.  Att.  Gen.  My  Lord,  when  this  Paper  is 
read,  which  we  pray  it  may  be,  we  will  anfwer 
their  Objeftions,  but  at  prefent  we  fay  they  are  out 
of  Time. 

Mr.PoUexfen.  Good  Lord,  what  a  ftrange  thing 
is  this !  We  objea  againft  the  reading  of  it,  and 
you'll  anfwer  us  after  it  is  read. 

Mr.  Soil.  Gen.  Certainly,  my  Lord,  we  have 
done  enough  to  prove  that  this  is  a  Paper  owned  by 
them  in  the  County  of  Middlefex^  and  we  pray  it 
may  be  read. 

L.  C.  y.  Truly  I  am  of  the  dime  Mind  I  was 
before,  that  it  is  too  foon  to  make  the  Objeftion, 
and  that  the  Paper  ought  to  be  read. 
Mr.  Soil.  Gen.  We  fubmit  to  your  Rule, 
Mr.  Pollexfen.  If  it  be  the  Will  of  the  Court,  I 
have  nothing  to  fay. 

Mr.  Jujl.  Powell.  My  Lord,  the  Contrivance 
and  Publication  are  both  Matters  of  Fa£t,  and  up- 
on Ifiue  joined,  the  Jurors  are  Judges  of  the  Fad, 
as  it  is  laid  in  the  Information  j  but  how  can  they 
be  Judges  of  a  Matter  of  Faft  done  in  another 
County  ?  and  it  muft  be  prefumed,  in  favour  of 
Innocence,  not  to  be  done  in  this  County,  but  in 
another,  except  they  prove  it. 

Mr.  Att.  Gen.  We  are  not  yet  ripe  for  arguing 
that  Point. 

Mr.  Soil.  Gen.  We  are  fpeaking  only  to  the 
Court  now  for  the  reading  of  this  Paper,  and 
the  Jury  are  not  Judges  of  that,  whether  the  Pa- 
per ought  to  be  read  or  no  }  that  is  meerly  a 
Matter  of  Law,  and  under  the  Dirc£tion  of  the 
Court  i  and  therefore  I  pray,  fmce  it  is  now  in 
your  Lordlhip's  Judgment,  whether  that  Paper 
ihould  be  read,  that  you  would  pleafe  to  order  it 
to  -be  read. 

L.C.J.  I  can  only  give  you  my  own  Opinion, 
let  my  Brothers  give  theirs. 

Mr.  Jujl.  Holloway.  There  is  no  body  againft 
the  reading  of  it,  my  Lord.  I  fuppofe  my  Bro- 
ther Powell  is  not  againft  its  being  read. 

Mr.Juft. Powell.  But  they  fay  the  King's  Coun- 
cil muft  make  it  out  firft,  that  the  writing  of  it, 
and  the  confpiring  about  it,  was  in  the  County  of 
Middlefex^  or  there  can  be  no  Judgment,  fo  much 
as  to  read  it. 

Mr.  Pollexfen.  My  Lord,  if  the  Objeftion  be 
faved  to  us,  we  fliall  not  fo  much  oppofe   the 


The  humble  Petition  of  William  Archbifliop  0/ Can- 
terbury, and  of  divers  of  the  Suffragan  Bifljops 
of  th.it  Province.,  now  prefent  with  him.,  in  Behalf 
of  themfelves  and  others  of  their  ab/cnt  Brethren^ 
and  of  the  Clergy  of  their  rejpe£live  Diocefes, 

Humbly  fheweth.^ 

THAT  the  great  Averfenefs  they  find  in  them- 
felves to  the  diltributing  and  publifhing  in 
all  their  Churches  your  Majefty's  late  Declara- 
tion for  Liberty  of  Confciencc,  proccedech  nei- 
ther from  any  want  of  Duty  and  Obedience  to 
your  Majefty  (our  holy  Mother,  the  Church  of 
England.,  being  both  in  her  Principles  and  in  her 
conftant  Praftice  uuqueftionably  Loyal ;  and  having, 
to  her  great  Honour,  been  more  than  once  pub- 
lickly  acknowledged  to  befoby  your  Gracious  Ma- 
jefty) nor  yet  from  any  Want  of  due  Tenderness 
to  Diffenters,  in  relation  to  whom  they  are  willing 
to  come  to  fuch  a  Temper  as  fhall  be  thought  fit, 
when  that  Matter  fhall  be  confidered  and  fettled  in 
Parliament  and  Convocation;  but  amongft  many 
other  Confiderations,  from  this  efpecially,  becaufe 
that  Declaration  is  founded  upon  fuch  aDifpenfing 
Power  as  hath  been  ofien  declared  illegal  in  Par- 
liament, and  particularly  in  the  Years  i66i,  and 
1672,  and  in  the  Beginning  of  your  Majefty's 
Reign ;  and  is  a  Matter  of  ib  ,?;;-eat  Moment  and 
Confequence  to  the  whole  Nation,  both  in  Church 
and  State,  that  your  Petitioners  cannot  in  Prudence, 
Honour  or  Confciencc,  fo  far  make  themfelves 
Parties  to  it,  as  the  Diftribution  of  it  all  over  the 
Nation,  and  the  folemn  Publication  of  it  once  and 
again,  even  in  God's  Houle,  and  in  the  Time  of 
his  Divine  Service,  muft  amount  to,  in  common 
and  reafonable  Conftruftion. 

Your  Petitioners  therefore  moft  humbly  and 
earneftly  befeech  your  Majefty,  that  You 
will  be  gracioufly  pleafed  not  to  inflftupon 
their  Diftributing  and  Reading  your  Maje- 
fty's faid  Declaration  : 

And  your  Petitioners  (as  in  Duty  bound) 
fhall  ever  pray.,  ^c. 

Mr.  Att.  Gen.  My  Lord,  we  fliall  leave  our  Evi- 
dence here,  and  hear  what  they  can  objeci:  to  it. 

Mr.  Finch.  Have  you  no  farther  Evidence,  Mr, 
Attorney  ? 

Mr.  Att.  Gen.  We  leave  it  here  for  the  pre- 
fent. 

Mr.  Soil.  Gen.  The  Gentlemen  of  the  Jury  de- 
flre  to  fee  the  Petition. 

L.  C.  y.  Shew  it  them. 

{The  Petition  wasflie'wn  to  the  Jury.'} 

Mr. 
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Mr.  Finch.  But  will  you  give  no  further  Evi- 
dence, Mr.  Attorney  ? 

Mr.  An.  Gen.  I  tell  you,  we'll  leave  it  here, 
till  we  fee  what  you  fay  to  it. 

Mr.  Finch.  There  is  nothing  that  wc  fhould  fay 
any  thing  to. 

Mr.  Att.  Gen.  Make  your  Advantage  of  it  j  if 
it  be  nothing,  we  can  have, nothing. 

L.  C.  y.  What  fay  you  for  the  Defendants, 
Gentlemen? 

Mr.  Finch.  My  Lord,  in  fhort,  we  fay,  that 
hitherto  they  have  totally  failed  ;  for  they  have  not 
proved  any  Fa6t  done  by  us  in  Middlefexy  nor  have 
they  proved  any  Publication  at  all. 

Sir  Rob.  Sawyer.  They  have  given  no  Evidence 
of  any  thing. 

L.  C.  y.  Pray  Gentlemen  fpeak  one  at  once,  and 
then  we  Ihall  underftand  the  better  what  we  hear. 

Sir  Rob.  Sawyer.  My  Lord,  we  fay,  they  have 
given  no  Evidence  of  the  Confpiring,  Writing, 
or  Publifhing  in  Middlefex  :  Nay,  as  to  the  Publi- 
cation, there  is  none  at  all  proved. 

Mr.  Finch.  Here  is  no  Proof  of  any  Publicati- 
on, nor  of  the  Writing  or  Making  in  Middlefex  j 
fo  that  thei*  is  no  Proof  at  all  againft  my  Lords 
the  Biihops. 

L.  C.  y.  You  heard  what  Mr.  Bklhwayt  faidj 
they  owned  it  in  Middlefex. 

Mr.  Finch.  That  is  not  a  Publication  fure,  or 
any  Evidence  where  it  was  done. 

Mr.  Serj.  Levinz.  Suppofe,  my  Lord,  that  I 
own  in  Middlefex.^  that  I  robb'd  a  Man  in  Torkjhire, 
will  that  make  me  guilty  in  Middlefex  ? 

Mr.  Att.  Gen.  But  if  you  had  ftole  a  Horfe  in  Tork- 
Jhire^  and  had  that  Horfe  in  Middlefex^  and  owned 
it,  I  doubt  it  would  go  hard  with  you'm  Middlefex . 

Mr.  Soil.  Gen.  Mr.  Serjeant  thinks  he  has  put  a 
very  home  Comparifonj  but  we  fhall  fhew  how 
little  fignificant  it  is  by  and  by. 

Mr.  Serj.  Levinz.  My  Lord,  in  the  Jfirfl:  Place, 
we  infift  upon  it ;  here  is  no  Proof  in  this  Cafe  at 
all,  as  to  the  doing  of  any  Fa£t  at  all  in  the 
County  of  Middlefex':  In  the  next  Place,  this 
Information  and  Petition  do  not  agree  j  for  they 
have  brought  an  Information,  and  fet  forth,  that 
my  Lords  the  Bifhops,  under  pretence  of  a  Peti- 
tion, did  make  a  Libel,  and  they  have  fet  forth 
no  Petition  at  all  >  all  the  petitionary  Part  is  omit- 
ted. If  I  will  take  Part  of  a  Man's  Words,  and 
not  the  Whole,  and  make  a  Libel  of  that  Part, 
certainly  that  is  very  difingenuous  and  injurious : 
For  that  Part  that  I  omit  may  alter  the  Senfe  of 
the  whole.  They  here  ought  to  fet  forth  the  Pe- 
tition, with  the  Direction  to  the  King,  and  the 
Prayer  at  the  End,  whereby  it  will  appear  what 
the  whole  is,  and  what  was  defired  by  their  Pe- 
tition. But,  my  Lord,  to  make  this  Matter  a 
little  more  clear,  whatfoever  they  fay  of  its  being 
my  Lord  Archbifhop's  Hand,  we  fhall  prove 
that  if  it  were  fo,  it  could  not  be  done  in  Middle- 
fex J  for  we  fhall  prove  that  my  Lord  of  Canter- 
bury hath  not  been  in  Middlefex  for  three  or  four 
Months  before. 

Sir  Rob.  Saivyer.  Pray  let  the  Information  be 
read,  then  you  will  fee  the  Variance. 

Mr.  Att.  Gen.  There  is  not  the  latter  Part,  we 
acknowlege,  in  the  Information. 

Mr.  Soil.  Gen.  There  may  be,  and  is,  zfic  con- 
tinetur.,  and  there  is  no  Objedtion  in  that  at  all. 

L.  C.J.  Ic  \sfic  continetur,  and  that's 

6'//--  Rob.  Sawyer.  The  Truth  of  it  is,  this  In- 
formation has  made  a  very  deformed  Thing  of  it. 
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has  left  it  neither  Head  nor  Tail :  They  flile  it  a 
Petition,  but  it  is  without  any  Direction  to  any 
body,  and  without  any  Prayer  for  any  thing  j  and 
without  thofe  two  it  cannot  be  told  what  it  is. 

Mr.  Jiijl.  Allybone.  Sir  Robert  Sawyc-r.,  if  I  mi- 
ftakenot,  it  isfaidonly  under  pretence  of  aPctition. 
Sir  Rob.  Sawyer.  There  may  be  more  in  the  Pa- 
per than  in  the  Information  j   and  if  all  were  in, 
one  Part  might  explain  another. 

Mr.  Soil.  Gen.  So  there  may  be  morcj  and  I 
wonder  to  hear  that  Objeftion  from  Sir  Robert 
Sawyer,  who  has  exhibited  fo  inany  Informations 
for  Libels  in  Pieces  taken  out  of  Books. 

Mr.  Recorder.  All  that  we  alledge  in  the  Informa- 
tion is  contained  in  the  Paper,  and  that's  enough  for 
ourPurpofej  we  are  not  bound  to  recite  the  v/hole. 
L.  C.  y.  Indeed  I  think  it  is  no  material  Ob- 
jeftion  at  all. 

Mr.  S.  Pemberton.  Truly  I  think  it  is  very  ma- 
terial in  this  Cafe  :  Here's  a  Petition  that  is  pre- 
ferred to  his  Majeftyj  take  the  whole  Petition  to- 
gether, and,  fay  they,  it  is  a  reafonable  Petition} 
chop  off  the  Diredtion  and  the  Prayer,  and  then 
here's  nothing  but  the  Body  of  a  Petition,  with- 
out Beginning  or  Ending  j  or  if  a  Man  will  fay 
any  thing  concerning  the  King,  and  do  it  by 
way  of  Petition  to  himfelf,  that  will  alter  the 
Cafe  mightily  from  a  Paper  fpread  about,  that 
fhould  contain  only  the  Body  of  the  Petition,  and 
nothing  elfe. 

Sir  Rob.  Sawyer.  Pray  read  that  Part  of  the  In- 
formation. 

Mr.  Pollexfen.  If  fo  be  there  be  an  Information, 
and  that  Information  charges  a  Man  with  a  pre- 
tended Petition,  and  the  Evidence  comes  and  proves 
a  Petition  both  Top  and  Bottom,  that  is  not  the 
Petition  in  the  Information  >  for  that  lacking  the 
proper  Parts  of  a  Petition,  is  called  a  pretended 
Petition,  but  that  which  is  proved,  is  proved  a 
real  one. 

Mr.Serj.Baldock.  My  Lord,  there  is  nothing  in 
this  Objedion,  as  this  Record  hath  it. 

Mr.  Att.  Gen.  Pray,  my  Lord,  give  us  Leave  to 
flate  it  on  our  Side,  as  they  have  done  on  theirs, 
and  it  will  be  the  better  underflood  upon  the  read- 
ing: I  hope  it  is  not  come  to  that  Pafs  that  they 
would  have  it.  Sure  thefe  Gentlemen  have  not  for- 
got altogether  the  Praftice  that  has  been  fo  frequent 
in  this  Court :  If  there  be  an  Information  for  a  Li- 
bel, is  there  anything  more  frequent,  than  only  to 
recite  the  material  Part .?  Sure  they  mayfay,infuch 
a  Libel  is  contained  fo  and  fo,  without  letting  forth 
the  whole  Book. 

Mr.  Soil.  Gen.  How  many  Trials  have  we  had 
here,  wherein  there  has  been  only  a  Claufe  taken 
out  of  a  Book  ^  as  particularly,  Baxter's  Bible, 
and  yohnfon's  Book,  and  all  by  Virtue  of  a  fic 
continetur. 

Mr.  Finch.  That  comes  not  up  to  our  Obje£H- 
on  here. 

Mr.  yuft.  Powell.  Let  us  hear  the  Record  read, 
and  then  we  can  judge  of  it. 

Sir  Rob.  Sawyer.  We  pray.  Sir,  the  Informa- 
tion may  be  read. 

Mr.  Att.  Gen.  We  are  here  upon  all  Occafions 
chopp'd  in  upon,  and  I  do  not  know  how  they 
come  to  take  this  Liberty  j  I  am  fure  other  People 
had  it  not  in  former  Times,  when  thefe  Gentle- 
men flood  where  we  do:  As  foon  as  ever  we 
offer  to  fpeak,  prefently  there  are  two  or  three 
upon  us. 
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der/i  faJfo  fiRo  malltiofo  pernltiofo  ^  feditiofo  Libello 

continctur.     The  humble  Petition  of,  ^c. 

Mr.  Say.  Levinz.  It  is  quite  another  thing  j  that 


L.C.J.  Let  me  heat  them,  Mr. Attorney,  make 
their  Objeftion,  and  let  the  Record  be  read,  and 
that  will  anfwer  that  Objeftion. 

Mr.Jtt.  Gen.  My  Lord,  as  for  that  other  thing, 
they  come  and  tell  us,  we  ha\'e  ftt  forth  a  Peti- 
tion j  we  fay  no  fuch  thing}  in  the  Information 
we  fay,  you  compoied  a  certain  Libel  pretenfu  Pc- 
tifims,  in  which  are  contained  fuch  and  luch 
Things }  and  now  I  pray  let  it  be  read. 

Mr-  Soil.  Gen.  Pray,  my  Lord,  hear  me  a  little 
firfl: }  Take  the  Information  as  we  have  laid  it,  and 
I  believe  there  are  twenty  Precedents  that  I  could 
give  you  in  aninflantof  late  Days  Pradlice :  So  was 
the  Information  againft  Mr.  Baxter;  fo  was  the  In- 
formation againfl:  Mr.  John/on;  fo  was  the  Infor- 
mation againil  Dr.  Racks ;  and  fo  was  the  Informa- 
tion againft  Sir  Samuel  Barnardijlon.     They  are  all 
in  this  Form,  fic  continetur  -y   fo  that  as  for  that 
Matter,  we  are  well  enough.     But  here's  another 
thing,  fay  they,  You  do  not  fet  out  the  Petition} 
we  lay,  it'  is"~a  Libel,  and  it  is  not  the  Name  we 
rely  on,  but  there  is  fuch  a  Libel }  fo  we  in  our 
Information  call  it:  If  it  be  not  a  Libel,  then  are 
they  very  innocent}  and  whether  it  be  or  no,  is 
now  in  Judgment  before  your  Lordfhipj  but  if  it 
be  as  we  fay,  then  it  is  not  the  fpeaking  ill  Things 
in  the  Body  of  a  Petition,   and  then  giving  it  a 
good  Title,  and  concluding  it  with  a  good  Prayer 
at  the  End  of  it :  'Tis  not,  I  fay,  any  of  thefe  that 
\vill  fwecten  this  Crime,  nor  alter,  nor  alleviate  it 
at  all }  if  there  be  that  which  is  feditious  and  libel- 
lous in  the  Body  of  it,  call  the  Paper  what  you 
will,  and  fmooth  it  with  a  Preamble,  or  a  Con- 
clufion,  that  will  not  make  it  any  thing  lefs  a  Li- 
bel} thefe  Things  are  plain  and  manifefl.    We  fay 
there  is  fuch  a  Thing  done,  a  Libel  made,  pretenfu 
Pctitioms,do  you  call  it  what  you  will}  but  we  fay, 
thefe,  and  thefe  Things  are  a  Libel  upon  the  King 
and  the  Government:  We  have  proved  our  Cafe, 
we  have  proved  there  was  fuch  a  Paper  under  their 
Hands }  we  have  pro\'ed  it  was  owned,  in  Middle/ex, 
and  then  we  are  in  your  Judgment,  whether  this  be 
not  Evidence  fufficient  to  convift  the  Defendants. 
L.  C.  y.  But  they  do  make  an  Obje£tion  about 
the  writing  and  contriving  of  it,  that  it  is  not 
proved  to  be  in  Middle/ex. 

Mr.  Say.  Trinder.  My  Lord,  our  Information 
does  not  go  with  a  continued  Claufe,  that  they 
framed  a  Libel,  ut  feq^iiitur  in  hac  verha,  but  we 
only  fay,  they  made  a  Libel  pretenfu  Petitioms; 
and  then  we  fay.  In  quo  quidem  Libello  continetur^ 
fo  and  fo }  we  do  not  tie  ourfelves  up  to  a  particu- 
lar Recital  of  all  that's  in  the  Paper. 
L.  C.  y.  Read  the  Record. 
Clerk.  Reads. 

Ipf  iidern  Willielmus  Archieplfcopus  Cantuari- 
enfis  (and  the  reft)  di£lo  decimo  o£iavo  die  Maii,  ./in- 
no  Regno  diSli  Domini  Regis  nunc  quarto  fupradiElo 
vi  13  armis.y  i^c.  npud  Weltmonafterium  pradi^um 
in  Comitatu  Middlefexix  prxdiUo  illicite  mahtiofe 
feditiofe  &  Icandalofe  quoddam  falfum  fiftum  per- 
nitiofum  6c  feditiofum  Libellum  in  fcriptis  de  eo- 
dcm  Domino  Rcge  6c  Regali  Declaratione  £c  Or- 
dincprardiftispveienfu  Petitionis  fabricaverunt  com- 
pofuerunt  &  fcripfemnt  6c  fabricari  componi  6c 
fcribi  caufaverunt,  13  eundem  falfum  fi£lmn  malitio- 
fum  permiiofiim  {§  feditiofum  Libellum  per  ipfos  pra- 
diRos  Willielmum  Archiepifcopum  Cantuarienfem 
(and  the  reft)  manihus  fuis  propriis  refpeHive  fib- 
fcripium  die  anno  (3  loco  ultimo  mentionatis  in  pra:- 
lentia  difti  Domini  Regis  nunc  vi  6c  armis,  6cc. 
publicavcrunt  6c  publicari  caufaverunt}  in  quo  qui- 


which  is  produced  from  that  which  is  in  the  infor 
mation,  by  this  leaving  out  a  Part}  for  here  is  the 
Prayer  omitted,  and  the  Direftion. 

hir.  Soil.  Gen.  Then,  my  Lord,  I  think  there  is 
nothing  in  the  Cafe,  but  this  mighty  Objection  of 
the  County }  and,  lays  Mr.  Serjeant  Levinz,  if  my 
Countryman  confeflcs  in  this  County,  that  he  ftole 
a  Horfe  in  Torkfnre.,  you  fhall  not  try  hmi  in  Lon- 
don.^ but  in  Torkfircy  becaufc,  by  his  own  Confef- 
ilon,  the  Fact  is  in  another  County. 

Mr.  Serj.  Levinz.  I  did  not  put  the  Cafe  lb. 
Mr.  Soil.  Gen.  But  rake  the  Fad  of  the  Cafe  as 
it  is  here:  My  Lord,  the  Biiliops  come  in  Middle-, 
fex  and  own  this  Paper}  my  Lord  Archbilliop  owns 
it  to  be  his  Writing,  and  the  reft  of  the  Bifhops 
own  their  Hands:  It'  they  had  done  as  Mr.  Ser- 
jeant's lorkfjire-m^n  did,  and  faid,  we  own  we  did 
this,  but  it  was  in  the  County  of  l^ork,  then  it 
would  have  been  like  the  Cale  that  theie  Gentle- 
men put}  but  here  we  are  m  a  plain  Cafe  of  an- 
other Nature:  My  Lord  Archbilhop  comes  here 
in  Afiddle/ex^  and  owns  that  he  writ  the.  Paper,  the 
other  Bifhops  they  figned  it :  Now  it  does  lie  cer- 
tainly in  their  Knowledge  where  this  was  done, 
and  they  fhould  have  declared  then}  but  they  have 
owned  it  as  their  Paper,  and  the  figning  and  wri- 
ting of  it,  which  is  enough  for  us. 

Air.  Finch.  I  own  this  to  be  my  Paper,  there- 
fore I  writ  it  in  the  County  of  Middlefex :  Is  that 
a  Confequencc  ?  I  am  very  glad  they  are  no  better 
at  their  Inferences. 

Mr.  Soil.  Gen.  They  have  owned  the  Thing  in 

Middlefex  that  we  infill;  upon,  and  they  have  not 

owned  it  with  any  Qualifications  :   If  they  had 

faid,  it  was  done  in  another  County,  then  you 

muft  have  taken  it  to  be  as  they  faid  it}  then  if  they 

do  not  diftinguifh  the  Place  of  the  Fadt,  your  Lord- 

fhip  can  only  take  it  to  be  where  they  owned  it  j  it 

would  be  fuppofed  to  be  done  in  that  Place  j  for 

when  they  owned  the  Fad,  it  will  be  fuppofed,  if 

they  do  not  fay  where  it  was  done,   that  it  was 

done  where  they  owned  it,  becaufe  the  King  can't 

tell  where  it  was  done }  but  the  Evidence  comes  out 

of  their  own  Mouths,  they  may  give  Satisfadion 

where  it  was  done,  for  they  know  it }  and  till  that 

be  done,  the  Suppofition  is  againft  them,  that  it 

was  done  in  the  Place  where  they  owned  it}  and 

that  is  a  plain  Cafe,  wherefoever  a  Man  is  to 

fpeak  of  his  own  Fad.     Indeed,  if  I  publifti  the 

Writing  of  another  Perfon   which  is  libellous, 

then   there   muft  be  a  particular  Proof  of  the 

Place,  becaufe  it  is  not  my  own  Fad  }   but  if 

thofe  Lords  publifh  a  Libel  that  they  make  them- 

felvcs,  it  is  their  own  Knowledge,  and  in  their 

own  Power  to  tell  where  it  was  done,  becaufe  it 

is  their  own  Ad  and  Deed.     It  is  true,   if  my 

Lords  had  publiflicd  a  Paper  that  was  contrived 

by  fome  of  their  Council,  it  had  been  fome  Ex- 

cufe,  and  they  muft  only  have  fuffered  for  that 

Publication  in  the  Place  where  it  was  done }  but 

they  are  here  for  writing  this  they  have  owned 

in  this  County,  and  therefore  it  lies  upon  them 

to   prove   it  done  elfewhere.     There  is  another 

Objedion,    my   Lord,   made,  That   here  is   no 

Evidence  of  a  Publication.   My  Lord,  I  take  it 

to  be  a  Publication  in  itfelf :  Is  it  poftible  for  a 

Man  to  write  a  Libel  ?   to  fet  his  Name  ^    and 

part  with  it  ?  and  it  coming  to  the  Hands  of  the 

King,  that  this  is  not  a  Publication  ?  It  is  not 

their 
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their  faying,  we  did  not  publifli  ir,  that  will  ex- 
ciife  them ;  for  can  there  be  a  greater  Publication 
in  itfelf  than  this,  when  Men  have  fet  their  Hands 
to  it,  and  owned  their  Names?  What  makes  the 
Fad  in  this  Cafe?  If  a  Deed  be  denied  to  hefa- 
ilum  of  fuch  a  one,  what  is  the  Proof  of  it,  but 
fetting  the  Hand  and  Seal,  and  the  Delivery  ? 
There  is  owning  the  Paper,  and  fetting  their  Hands 
is  a  Publication  in  itfelf,  and  therefore  they  cannot 
make  any  fuch  Objeftion.  My  Lord,  if  there 
were  Occafion,  we  have  Authorities  enough  to 
this  Purpofe,and  we  will  give  them  Scope  enough 
if  they  will  argue  this  Matterj  and  if  they  have 
any  Evidence,  we  defire  to  hear  what  they  can  fay 
to  it. 

Mr.  Jtt.  Gen.  As  for  this  Matter  of  Fa£l:,  my 
Lord,  if  I  take  it  right,  they  do  not  controvert 
the  Publifliing,  but,  fiy  they,  pray  make  it  out, 
where  it  was  written  or  compofed.  I  confefs, 
this  would  be  a  Bufinefs  worth  the  while,  for  all 
Perfons  that  aft  in  this  Manner,  and  are  concern- 
ed in  making  of  Libels,  to  underftand  for  their 
Advantage.  No  Man  doubts  in  the  Matter  of 
Treafon,  but  it  is  local :  Then  put  the  Cafe  a  Man 
is  found  in  Middkfex  with  a  treafonable  Paper  in 
his  Pocket  i  I  do  not  make  a  Comparifon,  as  if 
this  was  fuch  a  Paper,  I  hope  I  am  not  fo  un- 
derftood ;  but  I  only  put  it  as  a  Cafe,  and  that  the 
Law  is  fo,  is  beyond  all  Controverfy}  then  the 
Man  is  indifted  here  in  Middkfex.,  for  framing  and 
compofing  fuch  a  treafonable  Libel,  and  he  comes 
to  be  tried,  and,  lays  he,  pray  prove  where  I 
made  and  compofed  it  >  for  though  you  found  it 
in  my  Pocket,  in  the  County  of  Middkfex^  yet  I 
might  do  it  in  the  County  of  York;  and  upon  my 
Word,  this  had  been  a  very  good  Defence  for 
Mr.  Sidney^  who  was  indifted,  convifted,  and  at- 
tainted, for  making  a  treafonable  Paper  which  was 
found  in  his  Study ;  might  not  he  have  put  the  fame 
Objeftion  ?  Might  not  Mr.  Sidney  have  faid  (it 
was  great  Pity  he  did  not  underftand  it)  pray  prove 
where  I  did  it,  for  I  did  it  elfewhere  than  in  this 
County — 

Mr.  Soil.  Gen.  He  did  fay  it,  I  rettiember. 

Mr.  An.  Gen.  Truly,  my  Lord,  I  would  not 
hear  any  Anfwer  given  to  this,  for  it  would  make 
the  King  in  a  very  woful  Cafe :  Here  is  a  Paper 
that  is  found  in  the  County  of  Middlefex,  and  this 
is  there  owned  by  you  to  be  written  and  fubfcribed 
by  you  j  pray  do  you  prove  it,  that  it  was  written 
elfewhere. 

Mr.  S.  Pemberton.  My  Lord,  we  will  do  it,  we 
will  be  governed  by  Mr.  Attorney  for  once. 

Mr.  Serj.  Levinz.  We  will  prove  that  my  Lord 
Archbifhop  was  not  in  Middkfex  in  feven  Months 
before ;  and  truly  I  think  Mr.  Attorney's  Cafe  of 
a  Paper  found  about  a  Man,  or  in  his  Cuftody,  will 
not  come  up  to  our  Cafej  for  was  this  Paper  found 
about  us?  furely  that  is  not  pretended. 

Mr.  S.  Pemberton.  Your  Lordfhip  fees  by  the 
very  Frame  of  the  Petition,  that  this  Petition,  which 
they  call  a  Libel,  was  made  after  the  King's  Or- 
der concerning  reading  this  Declaration.  Now  we 
fhall  prove  that  ray  Lord  Archbifhop,  whofe 
Hand-writing  they  prove  this  to  be,  was  not  out 
from  Lambeth-hoiife  in  two  Months  before,  nor  till 
he  was  before  the  Council. 

Sir  Rob.Sazvyer.  VJhxch  was  long  after  that  Time 
when  it  was  made. 

Mr.  S.  Pemberton.  So  that  this  cannot  be  writ- 
ten in  the  County  of  Middkfex. 

Call  Francis  Nicholls. 
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[Mr.  Nicholis  was  fworn.] 

Sir  Rob.  Sawyer.  Do  you  remember  the  1 8th  of 
May  laft  ? 

Mr.  Nicholis.  Yes,  Sir.- 

SirRob.Saivyer.  Pray  how  was  it  with  my  Lord 
Archbifliop  oi  Canterbury  at  that  Time, and  before 
that,  did  he  go  abroad? 

Mr.  Nicholis.  My  Lord,  I  am  vei7  fure  that  my 
Lord  his  Grace  of  Canterbury,  whom  I  have  ferved 
in  his  Bed-chamber  thclc  (even  Years,  never  ftirrcd 
out  of  the  Gate  oi  Lambeth-houfe  fince  Michaelmas 
laft. 

Sir  Rob.  Sawyer.  Till  when,  Mr.  Nicholis? 

Mr.  Nicholis.  Not  till  the  Time  he  was  fum- 
moned  before  the  Council. 

Mr.  S.  Pemberton.  Now  I  hope  we  have  given 
them  a  full  Proof  that  it  could  not  be  in  Middk- 
fex. 

Call  'Thomas  Smith. 

Mr.  Smith  was  not  examined. 

Mr.  Finch.  Truly,  my  Lord,  I  think  that  what 
we  have  proved,  or  what  Proof  we  further  offer 
of  my  Lord  of  Canterbury's  not  being  in  Middk- 
fex for  fo  long  a  Time,  is  ex  abundant i.,  and  we 
need  it  noti  for  with  humble  SubmilFion,  in  Point 
of  Law,  it  is  incumbent  upon  them  that  are  to 
prove  the  Charge  in  the  Information,  to  prove 
where  it  was  donej  becaufe  the  Locality  of  it  is 
Part  of  the  Thing,  they  ought  to  prove  it.  In  its 
Nature  it  is  local,  there  is  a  Place  affigned  in  the 
Information,  and  unlcfs  they  prove  it  was  done  in 
the  Place  that  they  have  laid,  they  have  not  proved 
the  Charge  in  the  Information.  Now,  my  Lord, 
they  have  not  made  Proof  of  that,  and  for  Proof 
of  Publication,  I  think  they  have  offered  none  to 
your  Lordftiip ;  they  never  did  call  it  fo  yet,  and 
truly  J  never  did  hear  or  know  that  the  owning  of 
their  Hands  at  the  Council-Table  was  a  Publica- 
tion of  a  Libel :  It  is  owning  the  Writing,  but  it 
is  not  an  owning  where  the  Writing  was  madej 
but  where  it  was  written,  and  where  it  was  made, 
is  of  Neceffity  to  be  proved.  Before  the  Charge 
upon  a  Record,  in  a  Court  of  Juftice,  can  be  faid 
to  be  made  out,  it  is  a  local  Charge,  and  in  Ju- 
ftice, the  Locality  muft  be  proved,  or  the  Infor- 
mation fails.  My  Lord,  they  have  offered  no  Proof 
to  it,  and  they  have  not  yet  gone  to  the  fecond 
Part  of  the  Information ;  for  as  to  the  Publication 
of  it,  there  is  not  a  Tittle  of  Proof  offered,  but 
only  the  owning  of  their  Hands  upon  their  Exa- 
mination at  the  Council,  and  no  Man  did  ever 
think  that  the  anfwering  a  Queftion,  and  owning 
a  Paper  at  the  Council-Table,  upon  a  Queftion 
put  by  the  King  himfelf,  was  a  Publication  of  a 
Libel. 

Mr.  Serj.  Baldock.  Pray,  my  Lord,  hear  me  a 
Word  to  that:  Though  the  Thing  be  never  fo  lo- 
cal, yet  there  muft  be  fome  Place  where  a  Thing 
that  was  done,  was  done.  Then  if  nothing  elfe  ap- 
pears but  what  was  done  in  fFeftminfler,  in  the 
County  of  Middkfex,  unlefs  they  ihew  the  contra- 
ry, that  muft  be  the  very  Place  where  it  was  done. 

Mr.  Soil.  Gen.  Here  is  a  great  deal  of  Pre- 
varication in  this  Matter,  and  I  would  obferve 
to  your  Lordfhip  how  they  do  ufe  the  Court  ill 
in  it:  Pray,  my  Lord,  what  is  it  we  are  upon? 
We  are  proving  that  thefe  feven  Lords,  the  Bi- 
fhops,  figned  this  Paper ;  and  I  think  we  have 
proved  it  fufKciently  out  of  their  own  Mouths: 
But,  fay  they,  it  was  not  figned  in  the  County 
of  Middkfex,  but  in  the  County  of  Smry.  All 
this  is  but  Imagination,  and  they  would  have  th» 

Court 
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Court  to  imagine  it  too :  For  how  do  they  prove 
it?  They  would  have  your  Lordfhip  and  the  Jury 
believe,  that  it  was  figned  elfewhcrc,  bccaulc  my 
Lord  Archbifhop  has  not  been  out  of  his  Houie 
in  fome  Months  before:  It  is  all  but  Inference, 
and  Argument,  and  Imagination.  But  Hill,  Gentle- 
men, do  you  anfwer  what  I  objeaed  to  you? 
Does  it  not  he  in  their  Power  to  fhcw  where  it 
was  figned?  Here  are  fix  more,  befides  theArch- 
billiop,  where  was  it  figned  by  them  ?  Here  are 
fix  of  the  Bifiiops,  thnt^t  does  not  appear  where 
they  figned  it  ;   but  they  confeis  at  JFLntehall^  in 

MichUcfcx^  that  they  did  let  their  Hands. ^ 

Mr.  Serj.  Leviiiz.   Ay,    they  did  lo,   and  what 

then  ?  r    t       j-j  r 

Mr.  Sell.  Gen.  Ay,  and  ay  too  j   if  they  did  lo, 
the  Prcfumption  and  common  Intendment  upon 
fijcli  Evidence  is,   that  it  was  done  in  the  Place 
where  it  was  owned}  and  the  rather,  for  thatRea- 
fon  that  I  faid  before,  that  it  Hes  in  their  Know- 
ledge i  -and  therefore  it  is  incumbent  upon  them 
to  prove,  that  it  was  not  in  the  County  of  Middle- 
fix:  So  that  this  Objeclion  I  take  rather  to  be  an 
Invention  of  the  Council  than  the  Truth  of  the 
Fad,    becaufe  they  that  can  make  this   out  do 
not.     And  as  to  what  they  fay  of  my  Lord  Arch- 
bifhop, that  he  has  not  been  out  of  Doors  for  fo 
long,    who  can  prove  fuch  a  Thing  ?   Certainly 
my  Lord  was  able  to  come,  for  any  thing  that  ap- 
pears J  he  has  been  here  twice,  and  he  was  able  to 
come  to  theCouncil-Board :  But  when  all  is  done, 
my  Lord  Archbifiiop  is  certainly  able  to  put  this 
Matter  out  of  Doubt  j  for  he  may  eafily  prove 
it,   if  the  Faft  be  fo  j    and  that  will  fatisfy  the 
Court  and  every  body,  that  it  was  figned  by  him 
at  Lambeth.,  if  he  defigns  to  deal  fincerely  with 
your  Lordihip  and  the  Court,  and  the  Jury;  but 
certainly  it  is  not  to  be  proved  by  a  Circuraftance, 
fijch  a  one  as  this  is,  but  he  ought  to  give  your 
Lordfhip    and    the  Jury   Satisfa£lion  about    this 
Fa£b  :    He  ought  to  fay,   'Tis  true,   I  did  fign  it, 
but  it  was  at  Lambeth- Houfi-j   that  indeed  would 
be  a  down- right  Stroke  to  us:  But  to  go  upon  a 
Suppofition,    that  becaufe  my  Lord  Archbifhop 
was  not  out  of  his  Houfe  for  fo  long  together, 
therefore  they  are  all  not  guilty,    is  a  very  hard 
and  foreign  Inference.     My  Lord,  there's  another 
Matter  that  they  infill:  upon  ;   and  that  is  about 
the  Publication  ;   that  is  as  plain  as  any  thing  can 
be,  that  here  is  a  full  Proof  of  a  Publication  ;  for 
if  the  Paper  be  Libellous,  wherever  that  Paper  is, 
that  is  a  Publifhing  j  wherever  the  Paper  travels, 
how  far  foever  it  goes,  it  is  a  Publication  of  it  by 
thefe  Perfons  that  figned  it.      I  believe  no  body 
thinks  that  this  fhould  fly  into  the  King's  Hand, 
but  fome  body  brought  it  to  him ;   and  certainly, 
my  Lord,   if  your  Opinion  fhould  be,   that  this 
Paper  is  Libellous,   then  wherever  it  is,  it  is  a 
Publifhing,  which  is  our  Offence  ;  wherever  it  is 
found,  it  is  a  Publication  i  for  there  is  the  Miftake 
of  thefe  Gentlemen,  they  fancy,  that  unlefs  there 
was  a  publick  Delivery  of  this  Paper  abroad,  no- 
thing can  be  a  Publication  >  but  I  rely  upon  it,  they 
fettiiig  their  Names  to  it,  made  it  their  Paper  ; 
and  wherever  it  was  afterwards  found,  that  did  fol- 
low the  Paper  wherever  it  went,  and  was  a  Publi- 
cation of  it;  it  was  in  their  Power,  being  their 
own  Contrivance  ;    it  was  made  and  formed  by 
themfelvcs,  and  no  body  will  believe,  when  it  was 
their  own  Hands  that  they  put  to  it,  that  any  body 
clfc  could  have  any  Power  over  it :    For  ought  ap- 
pears, no  body  clfc  was  at  work  about  it,  and  when 


there  were  fo  many  learned  Prelates  that  had  figned 
fuch  a  Paper,  no  one  can  believe  they  would  let  ic 
go  out  of  their  Hands,  but  by  their  Confent  and 
Dirc61:ion;  Is  not  this  a  Proof  of  the  Pubhfliing? 
Do  they  give  your  Lordfhips  any  Evidence  that 
they  had  itifled  this  Paper?    If  they  had  fo  done, 
they  had  faid  fomething;  but  will  any  body  be- 
lieve   that  this  Thing  was  done   in  vain  ?    Can 
any  body  affign  a  Reafon  why  fo  folemn  a  Thing 
as  this  fhould  be  done  to  no  End  and  Purpofe? 
Why  a  Paper  fhould  be  framed  that  rails  at  the 
King's  two  Declarations?  Why  a  Paper  that  gives 
Realons    why   they   could   not   read   it   in  their 
Churches,  and   figned  with   fuch  Solemnity  by 
all   thefe   Noble  Lords,   we   fubmit  this  to  you 
in  point  of  Law ;   and  the  Law  is  plain  in  it, 
that  if  this  Paper  be  Libellous,  and  it  is  found  in 
the  County  of  Middlefix.^  there  is  a  Publication  of 
that  Libel.     I  fhall  mention  to  your  Lordfhip  that 
Cafe  of  IVilUams.,  which  is  reported  in  the  fecond 
Part  of  RoW%  Reports'^  Mr.  Finch  made  ufe  of  it 
in  the  Cafe  of  Sidney -j  it  was  the  great  Cafe  re- 
lied  upon,    and   that  guided  and  governed  that 
Cafe   (as    I  apprehend)    from   the   VerditSt    and 
Judgment  that  was  given  in  it.     This  Cafe  was 
I  f  Jacobi.     It  feems  Williams  was  a  Barriller  of 
the  Inner  T'emple.,  and  it  feems,  being  an  high  Ca- 
tholick  for  Opinion  and  Judgment,  he  was  ex- 
pelled the  Houfe;  and  he  being  fo  expelled  (be- 
ing a  fort  of  a  Vertuofo)   wrote  a  Book   called 
Baalam's  Afs\   and  therein  he  makes  ufe  of  the 
Prophet  Daniel^  and  he  makes  Application  of  ic 
according  to  his  own  particular  Fancy.     He  writes 
there,  that  this  World  was  near  at  an  End ;  and 
he  faid,  Thofe  ill  Days  were  come  that  that  Pro- 
phecy fpoke  of;  and  becaufe  of  the  Impurity  of 
Prince,  and  Priefl,  and  People,  and  other  Things 
that  happened,  thofe   were   the  worfl  of  Days, 
and  therefore  the  lafl ;  and  that  certainly  we  had 
the  worfl  Prince  that  ever  was  in  the  World: 
When  he  wrote  this  Book,   what  docs  he  do? 
He  was  a  little  more  clofe  than  my  Lords  the 
Bifhops,   and   pins  it  up,   or  feals  it  up,   and  it 
was  brought  to  the  King ;  and  what  is  this  more 
than  the  Cafe  before  your  Lordfhip  ?    They  in- 
deed fay,  I  do  this  by  way  of  Advice  to  the  King; 
fo  faid  he,  I  do  this  by  way  of  Advice  to  the  King, 
for  God  forbid  that  any  of  this  fhould  happen  to 
the  King;  and  fo  what  he  docs,  was  by  way  of 
Advice,   and   he  prayed  God   to   avert   it  from 
him.     Here  was  as  good  a  Prayer  as  there  is  in  this 
Paper,  and  there  was  a  good  Defign ;  he  made  ufe 
of  the  Prophet  Daniel.,    and  applied  his  Words. 
Well,   what  was  done  upon  it  ?  This  was  never 
publifhed ;  for  the  Queflion  was  before  the  Court, 
whether  this  Sealing  of  it  up,   and  not  delivering 
it  to  any  other  body  were  a  Publication,  the  Court 
was   of  Opinion,   that   the  very  Writing  of  it 
was  a  Publication;  they  did  not  value  the  Delivery 
of  it  to  the  Prince,  but  it  was  proved  he  writ  it, 
and  that  made  it  Treafon.     My  Lord,   we  have 
Cafes  enough  in  my  Lord  Hohart  for  this  Matter; 
Sir  Baptifi  Hicksh  Cafe,    and   my  Lady  Hatton's 
Cafe;  there  was  only  a  Letter  fealed  up  and  deli- 
vered to  the  Party. 

L.  C.  y.  You  need  not  trouble  your  felf  about 
that,  Mr.  Sollicitor. 

Mr.  Soil.  Gen.  If  the  Cafe  then  be  thus,  I  take 
it,  it  will  turn  upon  this  Faft;  they  have  given 
your  Lordfhip  no  Proof  where  this  Paper  was 
Signed  by  them :  Here  are  feven  Perfons  that  had 
a  Hand  in  it,   and  here  is  only  one  Pcrfon  whom 
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they  have  infixed  upon  lo  be  infirm,  and  kept  his 
Houfe  for  a  great  while  together.  We  fay  the 
Publifhing  follows  the  Libel  wherever  it  goes  ; 
the  Libel  is  in  the  County  of  Aluldlefex,  they 
have  confefFed  it  in  the  County  of  MlddlefeXy 
and  they  did  not  diflinguifh  when  it  was  done. 
Then  if  they  will  not  dillinguifli  upon  the  Evi- 
dence, no  Man  ought  to  dillinguifli,  but  ought 
to  prcluine  it  was  done  in  that  Place  where  they 
owned  it. 

Mr.  Att.  Gen.  I  did  not  apprehend  we  were 
got  fo  far,  that  they  oppofcd  us  in  the  Publi- 
cation. 

Sir  Rob.  Sawyer.  Yes,  we  did,  for  you  have 
given  no  Evidence  oi  it. 

Air.  Jtt.  Gen.  Surely,  my  Lord,  for  that  we 
have  given  u  iufficient  Evidence,  and  they  have 
given  feme  Proof  of  it,  as  to  my  Lord  Archbi- 
Ihopj  that  becaufe  he  had  not  been  from  Lambeth., 
therefore  he  did  not  publiili,  nor  could  caufe  it  to 
be  publilhed  ;  for  your  Lordfhip  fees  by  this  In- 
formation, they  are  not  only  to  anlwer  the  Publi- 
cavif,  but  alfo  the  Piiblicari  caufavit ;  for  do  you 
doubt,  Gentlemen,  of  the  Law  in  this  Cafe,  that 
if  I  compofe  a  Libel  in  Surry.,  for  Example,  and 
fend  a  Perfon  over  into  Middlefex.,  I  am  not  guilty 
of  the  Publifhing  ? 

Sir  Rob.  Saivyer.  That  is  not  your  Cafe,  Mr.  At- 
torney. 

Mr.  Finch.  That  were  clear  if  it  were  fo,  but 
it  is  not  fo. 

Mr.  Jtt.  Gen.  My  Lord  Archbifliop's  Cafe  fig- 
nifies  nothing,  if  we  iTiew  it  was  publifhed  mMid- 
dkfex.,  and  you  give  no  Evidence  to  the  contrary 
but  it  might  be  there;  and  I  am  fure  as  to  the  reft 
of  my  Lords  the  Bifhops,  there  is  no  Evidence  at 
all  given.  Here  is  a  Petition  that  we  fay  is  a  Li- 
bel, they  it  may  be  will  make  that  a  Queftion: 
This  is  delivered  to  the  King's  own  Hand  in  the 
County  of  Middkfex.,  and  there  are  as  many  Cafes 
as  any  one  Man  can  name,  that  this  amounts  to  a 
Publication  by  the  Party;  for  if  I  fend  a  Letter  by 
the  Poft  fealed,  that  no  body  can  fee  but  the  Party 
himfelf,  and  he  that  writ  it,  it  is  adjudged  over 
and  over  again,  it  is  a  Libel. 

Mr.  Jujl.  Poivell.  That  you  need  not  labour, 
Mr.  Attorney,  for  that's  the  Cafe  of  Williams  of 
EJfex-y  but  how  do  you  apply  it  to  the  Cafe  now 
before  us? 

Mr.  Att.  Gen.  That's  an  Anfwer  to  their  Ob- 
jeftion  as  to  the  Publication. 

Mr.  Juji.  Poivell.  But  what  fay  you  to  the  firfl 
Part,  you  have  not  proved  that  it  was  written  in 
Middle/ex. 

Mr.  Att.  Gen.  There  is  the  Cafe  of  Barrow  and 
Leivellin  in  Hobart.,  and  likewife  the  Cafe  of  Sir 
Baptiji  Hicks.,  which  is  reported  both  in  Hobart 
and  in  Pophafn;  and  in  Popham.,  towards  the  End 
of  the  Cafe,  there  is  a  remarkable  PafTage.  Says 
that  Cafe,  If  it  fhould  not  be  punifhublc  at  the  Suit 
of  the  King,  there  would  be  no  Remedy ;  for  the 
Party  cannot  bring  an  Aftion,  becaufe  he  can  be 
no  Witnefs  for  him.felf,  and  it  is  only  known  be- 
twixt them  two  ;  but  a  Witnefs  for  the  King  he 
may  be,  to  prove  his  own  Receipt  of  the  Letter, 
and  the  Party's  Hand. 

Mr.  J  lift.  Pc-Li-ell.  You  need  not  labour  that  Point, 
I'll  tell  you,  Mr.  Attorney  j  for  the  Law  is  very 
clear  in  that  Point,  I  think,  if  you  bring  it  home 
to  your  Cafe. 

Ah.  Att.  Gen.  Then  here's  the  Cafe,  in  fhort, 
my    Lord  5   that  my    Lords  the  Billiops  have 


caufed  to  be  made  and  written  this  Petition, 
they  are  made  Parties  to  it  by  fctting  their  Names, 
and  this  is  a  continued  Ait  :  Whaifocvcr  is  writ- 
ten there  is  my  Lord  Archbifliop's  Writing,  wherc- 
ever  it  goes,  as  I'll  put  a  Cafe  that's  very  well 
known.  If  I  takeaway  Goods  from  a  Man  in 
the  County  of  Cumberland.,  and  I  am  found  with 
them  in  the  County  of  ATiddlefex.,  it  is  a  continued 
Aft,  and  makes  all  but  one  Felony,  and  I  Ihall 
be  tried  herein  Mtddlefex  for  it.  If  a  Man  write 
a  Thing  in  one  County,  and  it  is  fent  and  dif- 
perfed  in  another  County,  that  ftill  continues  to 
be  his  Faft,  though  it  may  be  the  firft  Part  was 
not  in  the  fame  County  with  the  other;  But  fup- 
pofe  all  this  while  that  Part  fliould  not  affett  my 
Lord  of  Canterbury^  the  caufing  it  to  be  publifhed 
does. 

Mr.  J  lift.  Powell.  Do  you  think,  Mr.  Attorney, 
that  writing  in  one  County  is  fuch  a  continued 
A£l,  that  he  may  be  flud  to  write  it  in  another 
County  ? 

Mr.  Att.  Gen.  Sir,  I  take  it,  where  there  is  a 
complicated  Crime  of  writing  and  publifhing  a 
Libel,  and  the  Beginning  of  it  is  in  one  County, 
and  the  carrying  it  on  is  in  another,  that  is  a  con- 
tinued Aft,  and  may  be  tried  in  either  County. 

L.  C.  J.  It  is  all  one  Aft  of  Libelling,  as  they 
fay. 

Air.  Juft.  Holloway.  In  Cafes  of  Felony  'tis  fo> 
taking  in  one  County,  and  being  found  with  the 
Goods  in  another,  it  is  Felony  in  either  County. 

Air.  Juft.  Powell.  But  in  that  Cafe  they  are  two 
Felonies;  for  it  is  Robbery  in  the  one  County,  and 
but  bare  Felony  in  the  other. 

Mr.  Soil.  Gen.  Suppofe  that  my  Lords  the  Bifhops 
figned  this  Paper  in  another  County,  and  my  Lord 
Archbifhop  confents  to  have  it  fent  into  Mtddle- 
fex^ is  not  this  a  Caufing  it  to  be  publifhed  in  ano- 
ther County  ? 

Mr.  Juft.  Powell.  Yes,  it  may  be,  if  you  prove 
his  Confent. 

Mr.  Soil.  Gen.  Then  fuppofe  further,  which 
may  very  well  confift  with  my  Lord  Archbifhop's 
Evidence  of  his  not  being  out  of  Lambeth  in  fo 
long  Time,  the  reflof  the  Bifliops  might  fign  it  in 
Aliddlefex^  or  it  may  be  in  that  Place  j  and  then 
they  carry  it  by  my  Lords  Confent  over  hither, 
into  this  County,  is  not  this  a  Caufing  it  to  be 
publifhed  ?  The  Delivery  with  his  Confent  cer- 
tainly is  a  Proof  of  that,  for  our  Information 
goes  two  ways;  for  Making,  Contriving,  Wri- 
ting and  Publifhing,  that's  one  ;  and  then  for 
caufing  it  to  be  Made,  Contrived  and  Publifhed, 
that's  the  other.  And  if  I  prove  that  he  caufed  it 
to  be  publifhed,  he  may  be  found  guilty  as  to 
that  Part,  and  not  guilty  as  to  the  other  5  for 
the  Information  is  not  fo  entire,  but  that  the 
King  has  his  Choice.  If  the  Archbifhop  had  not 
figned  it,  or  written  it,  but  had  caufed  it  to  be 
publifhed,  he  may  be  found  guilty  of  fo  much  : 
But  if  he  be  guilty  of  any  one  of  thefe  things, 
it  is  enough  j  and  if  he  be  guilty  of  none  of  the 
other  things  laid  in  the  Information,  yet  if  he 
be  guilty  of  caufing  it  to  be  publifhed ,  by  his 
conlenting  that  the  reft  of  the  Bifhops  fhould  do 
it,  that  will  be  enough  to  maintain  this  Informa- 
tion. Then,  my  Lord,  is  there  any  Evidence 
brought  againft  what  we  have  proved,  that  he 
did  not  confent  ? 

Mr.  Juft.  Powell.  But  where  was  this  Confent 
of  his  given,  Mr.  Sollicitor  ? 
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Mr.  So!!.  Gen.  Pray,  good  Sir,  give  me  your 
Favour,  I  think  I  am  in  a  plain  Cafe. 
Air.  S.  PemhertoH.  So  you  are  truly. 
Air.  Soil.  Gen.  Why,  good  Sir,  you  ought  to 
make  out  the  Locality,  it'  you'll  take  Advantage 
of  it. 

Mr.  S.  PembertoH.  That's  very  well  indeed,  this 
is  the  firft  Time  I  ever  heard  that  Do£lrine. 

Mr.  Soil.  Cm.  I  cannot  help  that,  but  certainly 
the  Law  is  plain :  We  have  proved  there  was  fuch 
a  FaCL  as  this  was  done,  and  they  do  not  go  about 
to  prove  that  it  was  done  ellewhere  than  where 
we  have  laid  it-,  for  if  they  did,  their  W itneffes 
would  be  crofs-examined  by  usj  and  then  we  know 
what  would  become  of  them,  then  the  Truth  of 
the  Matter  would  come  out :  Therefore  I  would 
make  all  this  conjlarc.  The  Archbifhop  might  be 
at  Lamk'tb,  and  yet  guilty  in  Middle/ex,  by  his 
Concurrence  with  what  was  done  in  Middlefex  : 
And  I  fay,  my  Lord,  this  is  natural,  upon  the 
Evidence  that  has  been  given,  becaufe  when  they 
were  interrogated  at  the  Council,  and  confefied 
the  Paper  to  be  theirs,  they  made  no  fuch  Expla- 
nation of  their  Confefllon,  of  which  they  can 
make  any  Advantage  in  their  Defence.  Here  has 
been  no  body  produced  that  proves  any  thing  to 
be  done  out  of  Middle/ex ;  fo  that  ftill  if  he's  guilty 
of  the  Fa£l  proved,  he  mull  be  guilty  in  Middle- 
fex. 

Mr.  Serj.  Baldock.  And  it  does  not  appear,  in 
this  Cafe,  but  that  my  Lord  Archbifhop  might 
write  the  lame  Thing  in  Middlefex,  though  he  was 
at  Lambeth  fo  long  as  the  Witnefs  fpeaks  of. 

Mr.  Jujl.  Pozvcll.  How  do  you  make  out  that, 
Brother? 

A'Ir.  Serj.  Baldock.  He  might  do  it  when  he 
came  over  to  the  Council. 

Sir  Rob.  Sawyer.  He  mufl:  do  it  after  it  was  pre- 
fented. 

Mr.  Serj.  Baldock.  Might  he  not  be  fo  long  here 
-on  this  Side  the  Water,  as  to  make  fuch  a  fhort 
Thing  as  this,  before  it  was  delivered  ?  Half  a 
Quarter  of  an  Hour  would  have  done  it. 

L.  C.  J.  That's  a  Thing  not  to  be  prefumed, 
Brother,  efpecially  fince  he  is  proved  not  to  have 
been  in  Middlefex  for  fo  long  together. 

Sir  Rob.  Saivycr.  Mr.  Serjeant  is  mightily  milta- 
ktn,  for  it  is  not  pretended,  that  it  was  delivered 
at  the  Time  when  the  Archbifhop,  and  my  Lords 
the  Bifhops,  were  before  the  Council. 

Mr.  Recorder.  Either  the  Making 
and  Contriving,  or  the  Publifhing  of 
this  Libel  will  do  upon  this  Infor- 
mation }  for  they  fhall  be  taken  to  be  one  continued 
complicated  Aft,  and  then  the  Party  may  be  tried 
in  either  of  the  Counties,  as  the  King  willj  as  in 
the  Cafe  of  Trcafon,  it  has  been  over  and  over 
again  adjudged,  that  if  a  Man  does  one  A6t  of 
Treafon  in  one  County,  and  afterwards  goes  into 
another  County,  and  does  another  Aft  of  Trea- 
fon, the  Jury  of  either  of  the  Counties  may  en- 
quire of  the  Faft  done  in  the  other.  If  they  then 
fhould  take  thofe  two  as  feveral  Afts,  they  were 
feveral  Offences,  and  they  may  be  found  guilty  of 
the  one  and  acquitted  of  the  other j  but  if  they 
are  taken  as  one  continued  Aft,  they  are  but  one 
Offence,  and  the  Jury  of  either  County  may  try  it. 
If  then,  in  this  Cafe,  the  Jury  of  this  County  may 
take  Notice  of  the  Publication  which  was  here, 
as  certainly  they  may,  if  they  will  agree,  as  the 
Law  certainly  is,  that  the  Writing  of  a  Letter 
will  be  a  fufHcient  Publication,  if  the  Matter  be 
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libellous.  And  there  are  Multitudes  of  Precedents 
for  that }  and  that  the  bare  fetting  of  a  Man's 
Hand  has  been  adjudged  to  be  a  Publication :  Then 
give  me  leave,  my  Lord,  to  bring  it  to  a  (imilar 
Cafe  :  Suppofe  a  Man  write  a  fcandalous  Letter 
from  London.,  to  a  Judge  or  Magiltrate  in  Lxetcr^ 
and  fends  it  by  the  Polt,  and  the  Letter  is  received 
from  the  Poft  at  Exeter,  and  there  opened ;  would 
any  Man  make  a  Quellion  whether  the  Gentle- 
man that  fent  the  Letter  may  not  be  indifted  and 
profecuted  for  a  Libel  at  Exeter,  where  the  Libel 
was  received  ? 

Air.  JuJl.  Poivell.  There's  no  Queftion  of  that, 
Mr.  Recorder;  that  comes  not  home  to  the  Faft 
in  our  Cafe :  Undoubtedly  in  theCale  that  you  put, 
the  Law  is  as  you  laid,  but  it  is  far  different  from 
this  Cafe. 

L.  C.  J.  There's  no  body  oppofes  the  Publica- 
tion, but  the  framing  of  it  where  it  was  made. 

Air.  Recorder.  Suppoling  then  the  Party  were 
at  Exeter,  and  he  were  interrogated  before  the 
Magiltrate,  whether  that  were  his  Hand  or  no, 
and  he  lliould  own  it  to  be  his  Hand,  can  any 
body  doubt  whether  his  owning  that  to  be  his 
Hand,  would  be  a  fufficient  Evidence  to  prove  a 
Publication .' 

Air.  Jnfi.  Powell.  But  is  that  any  Evidence 
where  it  was  written?  Or  if  it  be  not  proved  that 
it  was  received  at  Exeter,  would  that  be  a  Proof 
of  a  Publication  at  Exeter? 

L.  C.  J.  They  do  not  deny  the  Publication. 
Sir  Rob.  Sawyer.   We  do  deny  that  there  was 
any  Publication ;  and  they  have  proved  no  Place 
where  it  was  made. 

Air.  Soil.  Gen.  My  Lord,  we  are  not  for  turning 
my  Lords  the  Bifhops  out  of  the  Way  of  Proof 
that  is  ufual  in  fuch  Cafes  j  let  them  take  it  if  they 
will,  that  this  was  contrived  and  made  in  Surry. 
But  can  they  publifh  it  in  Aliddlefex,  without 
committing  an  Offence?  and  that  is  it  we  (land 
upon :  We  are  not  for  laying  a  greater  Load  upon 
my  Lords  the  Bifhops  than  our  Proof  will  anfwer. 
Sir  Rob.  Sawyer.  We  thank  you  for  your  Com- 
plement, Mr.  SoUicitor. 

Air.  Soil.  Gen.  Is  this  a  fair  Way  of  interrupt- 
ing us  when  we  are  fpeaking?  Durfl  any  one  have 
ferved  you  fo  when  you  were  in  the  King's  Ser- 
vice ?  We  would  make  our  Duty  as  eafy  as  we  can 
to  my  Lords  the  Bifhops,  and  it  may  be  eafier  than 
other  Men  would  have  made  it.  But,  my  Lord, 
let  it  be  a  doubtful  Cafe,  that  we  cannot  tell  which 
County  it  was  made  and  contrived  in,  if  it  were 
made  and  contrived  in  another  County  >  yet  when 
they  brought  it  into  Middlefex,  there  was  a  Publi- 
cation in  Middlefex ;  and  if  my  Lord  of  Canter- 
bury confented  to  it,  and  if  he  caufed  it  to  be  pub- 
lifhed,  how  can  any  body  ever  get  him  off  from 
that  caufing  of  it  to  be  publifhed  ?  Here  is  a  Pa- 
per that  mufl  be  fuppofed  to  be  my  Lord  Arch- 
bifhop's  Paper :  Now  either  the  World  mufl  look 
upon  it  to  be  an  Impofture  put  upon  my  Lords 
the  Bifliops,  or  a  real  Paper  made  by  them.  If  it 
were  an  Impofture  and  an  Affront  put  upon  the 
Bifliops,  they  ought  to  make  it  out  for  their  own 
Vindication,  and  to  prove  themfelves  innocent :  If 
they  do  that,  they  do  well,  and  they  ought  to  have 
Satisfaftion  made  them  by  thofe  that  have  fo  high- 
ly injured  them ;  and  the  King  cannot  be  better 
plcafed,  I  am  fure,  than  to  find  them  lb :  But  if 
Men  will  look  one  way  and  aft  another,  they  mufl: 
expeft  to  be  dealt  with  accordingly.  Will  any 
Man  that  has  heard  this  Evidence,  and  fees  that 
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thefc  Gentlemen  will  not  go  the  right  Way  to 
work  to  prove  their  own  Innocence,  believe  them 
to  be  not  guilty?  'Tis  plain  they  contrived  it  and 
figned  it}  for  can  any  one  imagine  that  they  let 
their  Hands  to  a  Paper  that  was. not  formed  and 
contrived  by  thcmfelvcs?  Then  let  it  go,  That  this 
was  done  in  another  County, and  wo  cannot  punifli 
the  Writing  of  it  in  this  County  j  yet  flill  they 
are  guilty  of  caufing  it  to  be  publiflicd  in  this 
County,  and  for  that  we  may  punifh  them  here : 
We  will  be  content  with  having  that  found  that 
we  have  proved,  which  certainly  is  an  Offence. 
Sir  Rob.  Sawyer.  We  oppofe  that.  Sir. 
Adr.  Soil.  Gen.  You  oppofe  it !  I  know  you'll 
oppofe  common  Senfe ;  we  don't  fpeak  to  you,  we 
fpeak  to  the  Court.  We  are  content  with  what  is 
plain,  and  do  not  defire  to  infifl:  upon  any  flrained 
Conffruftion :  We  fay  this  is  natural  Evidence  for 
US}  If  this  thing  be  a  Libel,  as  we  fay  it  is,  then 
the  caufing  it  to  be  publifhed,  is  an  Offence.  The 
Publication  we  fiy  was  here  in  Middle/ex^  and  of 
that  there  is  a  clear  Evidence,  becaufe  it  was  found 
there,  and  came  from  the  King's  Hand,  to  whom 
it  was  directed,  and  it  could  not  come  to  the 
King's  Hand  out  of  their  Cuftody,  without  their 
Confent  :  This,  we  fay,  is  a  clear  Evidence  of 
caufing  it  to  be  publifhed,  let  the  refl  go  as  it  will, 
becaufe  we  will  take  the  eafiefl  Part  of  the  Cafe, 
and  not  go  upon  Strains. 

Mr.  Serj.  'jrinder.  The  greateft  Queftion  is,  I 
think,  now  come  to  the  Pubhfhing 

L.  C.  J.  The  Court  is  of  Opinion,  that  its 
coming  to  the  King  is  a  Publifhing. 

Mr.  Juft-  PoweU.  Ay,  my  Lord,  if  it  be  prov- 
ed to  be  done  by  them. 

Mr.S.  Pemberton.  Before  the  Court  deliver  their 
Opinion,  we  defire  to  be  heard. 

L.  C.  y.  Brother,  you  fhall  be  heard  in  good 
Time,  but  let  them  make  an  End  on  the  other 
Side,  and  when  the  King's  Council  have  done,  we'll 
hear  you. 

Afr.  Serj.  Trinder.  My  Lord,  upon  the  Queflion 
of  Publifhing,  it  has  been  infilled  upon,  and  the 
Court  feems  to  be  very  much  of  the  fime  Opi- 
nion, that  the  Writing  of  it  is  a  Publifliing : 
That  it  is  without  Controverfy,  if  the  Writing 
of  it  fell  out  to  be  in  Middk/c.v,  where  the  In- 
formation is  laid}  but  that  they  would  not  have 
to  be  fo  by  Argument,  becaufe  the  Archbifhop 
had  kept  in  at  Lambeth  fo  long.  But,  fuppofe 
that  it  were  fo  as  they  would  have  it}  that  is  only 
as  to  the  Archbifhop,  he  being  the  Writer  of  it } 
but  yet  notwithftanding  that,  the  other  fix  might 
fubfcribe  it  in  Middlefex,  taking  it,  that  there  is 
fuch  a  Face  in  their  Argument  as  they  would 
have  it. 

Mr.  Soil.  Gen.  We  will  lay  no  greater  Load  on 
the  other  fix  than  we  do  upon  my  Lord  Archbi- 
fhop, and  we  fay  they  are  all  guilty  of  the  Publi- 
cation in  Middlefex. 

Mr.  Serj.  "Trinder.  Pray,  Sir,  fpare  me.  This  Pa- 
per w.as  in  the  Archbifhop's  Cuftody  and  Power, 
he  taking  of  it  himfclf}  and  regularly  it  could  not 
have  come  out  of  his  Cuftody,  in  common  Suppo- 
fition,  but  it  muft  come  with  his  Confent.  It  was 
afterwards  in  the  Power  of  the  other  Six,  they  had 
it  to  fubfcribe }  where  the  Subfcription  was  non 
conjlat;  they  it  may  be  can  prove  it  thcmfelves,but 
I  will  only  deduce  this  Argument}  That  if  it  after 
comes  into  Middlefex.,  it  muft  be  taken  by  Pre- 
fumption  to  be  fubfcribed  by  them  there  and  pub- 
•  Jilhed }  it  muft  be  taken  by  Piefumption  fo  to  be 
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/..  C.  J.  No,  Brother,  wc  ought  not  to  do  any 
thing  by  Prcfumption  here. 

Mr.  Jitjl.  Powell.  No,  no,  by  no  means,  we 
muft  not  go  upon  Prefumptions,  but  Proofs. 

L.  C.  J.  I  will  not  prcfumc  it  to  be  made  in 
Middlefex. 

Mr.  Serj.  "Trinder.  But  it  is  proved  to  be  pub- 
lifhed in  A/iddlcfex. 

Sir  Rob.  Sawyer.  My  Lord,  with  Submiflion, 
there  is  no  Evidence  of  the  Publication. 

Mr.  Att.  Gen.  That  the  Court  is  to  judge  of. 
Sir  Rob.  Sawyer.   Pray,   good  my  Lord,  what 
Inftance  of  a  Publication  have  they  given? 

Mr.  Soil.  Gen.  The  Court  has  heard  the  Evi- 
dence, we  leave  it  there. 

Sir  Rob.  Sawyer.  Was  it  their  owning  and  ac- 
knowledging it  was  their  Hands,  when  the  King 
asked  them  the  Queftion  at  the  Council-Table  ? 
Surely  the  King's  Council  won't  pretend  that  was 
a  Publication,  when  it  was  done  at  the  King's 
Command !  It  was  certainly  the  King  that  pub- 
hfhed  it  then,  and  not  my  Lords  the  Bilhops. 
Mr.  Att.  Gen.  Well  f^iid. 

Sir  Rob.  Sawyer.  Don't  you  remember  that, 
when  Mr.  Blathwayt  faid  the  King  gave  it  to  be 
read,  and  it  was  fhewed  to  the  Biftrops? 

L.  C.  y.  I  remember  what  Evidence  Mr.  Blath- 
-wayt  gave  of  the  PalTages  at  the  Council-Board 
very  well}  and  I  know  what  Mr.  Attorney  did 
prefs  about  the  King's  promifing  to  take  no  Ad- 
vantage. 

Mr.  Att.  Gen.  My  Lord,  Mr.  Attorney  is  on  the 
other  Side,  he  did  not  prefs  it. 

L.  C.  y.  Sir  Robert  Sawyer  I  mean }  I  beg  both 
your  Pardons,  Gentlemen,  I  think  I  have  done 
Injury  to  you  both. 

Sir  Rob.  Sawyer.  My  Lord,  we  lliy  there  is  no 
Evidence  at  all,  that  ever  this  was  fent  to  the  King 
by  the  Archbifhop,  or  any  of  my  Lords  the  Bi- 
fhops:  And  as  for  the  Cafes  that  they  have  put, 
they  might  have  put  five  hundred  Cales,  and  all 
nothing  to  the  Purpofe. 

Mr.  Soil.  Gen.  So  they  might,  and  done  juft  as 
others  had  done  before  them. 

Sir  Rob.  Sawyer.  And  fo  are  thefe }  for  here  is 
the  Queftion,  We  are  in  a  Cafe  where  the  Pub- 
hcation  is  that  which  makes  it  a  Crime:  Now  I 
would  have  them,  if  they  can,  put  me  any  fuch 
Cafe,  and  then  apply  it  to  this.  In  IVilUams'^ 
Cafe,  the  Queftion  is  quite  otherwife,  and  fo  in 
any  Cafe  of  Treafon  it  muft  be  :  Wherever 
there  is  an  Overt- Aft  proved,  it  is  the  treafona- 
ble  Intention,  and  the  ill  Mind  of  the  Traitor, 
that  is  the  Crime,  and  the  Treafon  (the  Overt- 
Act)  is  only  to  be  the  Evidence  of  it.  In  that 
Cafe  of  Williams^  with  Submiffion,  my  Lord, 
the  Publication  was  not  at  all  neceflary,  but  the 
very  fecreteft  Aft  that  could  be  done  by  him  (if 
it  were  an  Aft)  is  an  Evidence  of  the  Mind}  and 
fo  the  fending  of  the  Book  to  the  King  himfelf^ 
though  no  body  elfe  did  fee  it,  was  an  Evidence 
of  the  Crime  of  Treafon,  yet  it  could  not  be 
called  a  Publication.  But  in  the  other  Cafe  of 
Sir  Baptijl  Hicks.,  which  was  in  the  Star-Cbambcr^ 
about  fending  a  Letter  of  Challenge,  it  was 
plainly  refolved  that  it  was  no  Publication  of  the 
Letter,  and  that  was  not  the  Ground  of  the  Judg- 
ment given  againft  him  there,  that  it  was  the 
Publication  of  a  Libel,  but  the  very  Faft  was  a 
particular  OtFencc}  for,  faid  the  Court  tliere,  if 
you  will  fend  a  Letter  to  a  private  Man,  ai<d 
that  is  a  Letter  that  will  provoke  him  to  break 
Z  z  the 
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the  Peace,  that  is  an  Offence  punilluble  m  the 
St.n-Chav:be7  ;  but  that  is  not  the  Rcafon  which 
was  alledgcd,  becaufe  no  Action  will  lie  lor  want 
of  Proor°but  quite  the  contrary  ;  becaufe  they 
may  produce  the  Porter  or  Party  that,  brought  ir, 
and  prove  it  that  it  came  from  this  Man's  Hands > 
and  I  do  not  queftion  but  that  in  the  King'%- 
Bcnch  at  this  Day,  if  a  Man  will  write  a  Letter 
privately  to  provoke  another  Man  to  fight,  there 
will  lie  an  Information,  but  not  for  a  Libel >  for 
there  it  will  be  neceffuy  for  to  make  an  Oflfence, 
that  there  may  be  a  Publication) 


for  that  is  the 


very  Form  of  the  Crime,  and  upon  that  Ground 
were  all  thofe  Tudgments  againft  Libels  in  the 
Suir-Cha-^kr.  My^Lord,  I  agree  to  write  a  Let- 
ter to  the  King  of  'another  Peribn,  or  to  make  a 
Petition  to  the  Kin_g  concerning  another  Perfon, 
as  of  my  Lord  Chancellor,  or  the  Judges,  or  the 
like,  to  complain  to  the  King  of  them  fcanda- 
loufly,  with  provoking  and  reviling  Language, 
that  is  a  Publication;  and  lb  if  I  write  a  Letter  to 
one  Man  of  another;  if  there  be  Scandal  in  a  Let- 
ter, that  is  a  Publication  of  a  Libel;  and  that  is 
the  Difference  that  has  been  always  taken,  where 
it  is  effential  to  make  it  a  Libel,  that  there  be  a 
Publication,  fuch  a  Publication  muft  be  proved, 
and  the  Delivery  of  a  Letter  to  a  Man  that  con- 
cerns himfelf,  is  no  Publication ;  but  in  this  Cafe 
they  have  not  fo  much  as  proved  th.it  it  was  deli- 
vered to  the  King. 

Afr.  S.  Pembcrton.  My  Lord,  with  your  Lord- 
fliip's  Leave,  I  take  it,  that  they  have  given  no 
manner  of  Evidence  of  a  Publication;  to  fay,  the 
Writing  and  Sublcribing  of  their  Names  to  a  Pa- 
per, is  a  Publication  of  that  Paper,  is  fuch  a  Do- 
(Slrine  truly  as  I  never  heard  beforci  Suppofing  this 
Paper  had  lain  in  my  Study,  fubfcribed  by  me,  but 
never  wens  further;  would  this  have  been  a  Publi- 
cation? They  never  faid  any  fuch  thing.  As  to 
JJgermon  Sidney's  Cafe,  there  wasno  Colour  for  it, 
that  it  fliould  be  a  Publication  ;  but  it  was  an 
Overt- Aft  of  Treafon  to  compofe'  fuch  a  Book. 
■"I'hey  have  proved  by  ourConfeffion  here,  that  we 
have  fubfcribed  this  Paper;  they  would  take  it  now, 
that  therefore  it  muft  be  prefumed  we  fent  this  to 
the  King,  and  fo  furmife  us  into  an  Information 
for  making  and  publifhing  a  Libel,  which  we  fent 
to  the  King;  but  they  do  not  prove  it  all.  My 
Lord,  there  are  a  thouland  Ways  that  it  might 
come  into  Aluldlefex,  and  perhaps  come  to  the 
King's  Hands  too,  without  our  Knowledge  of  De- 
livery; and  fure  you  will  not  prefume  thefe  noble 
Perfons  without  Evidence  to  be  guilty  of  fuch  an 
Offence  as  this  is  fuggeited  to  be  !  So  that,  my 
Lord,  and  Gentlemen  of  the  Jury,  'tis  impoflible 
for  you  to  find  this  a  Publication  m  Middkjex ;  and 
for  the  other  Thing  (the  Writing  this  Paper)  they 
that  would  make  it  an  Offence,  muft  prove  where 
it  was  done. 

Mr.  Serj.  Le'vinz.  My  Lord,  The  Anfwer  that 
I  fhall  give  to  what  has  been  faid  on  the  other 
Side,  is  very  ftiort :  The  Cafes  that  have  been 
cited  are  all  Law,  but  not  one  Tittle  to  this  Pur- 
pofc.  In  Sir  Baptijl  Hicki's  Cafe,  and  IVilliam's 
Cafe,  it  was  proved  they  all  fent  them  to  the 
Places  whither  they  were  direfted  ;  but  is  there 
a  Tittle  of  Proof  that  thefe  Biffiops  fent  it  here.' 
In  all  thofe  Cafes,  they  muft  fend  it  either  by  a 
Porter  or  a  Carrier,  and  they  fend  it  as  their  own 
Aft,  and  when  it  comes  there,  by  their  fending, 
that  is  fufficient  Proof  of  their  Aft  in  the  Place 
■whither  it  is  fent :   And  for  Sidney's  Cafe,  there 


was  Treafon  in  the  very  Libel  and  Book  that  he 
made ;  and  he  was  not  indifted  for  Publiiliing,  buc 
for  Treafon,  in  the  Place  where  it  was  found,  be- 
caufe it  was  found  in  his  Poffeffion :  But  was  this 
ever  in  my  Lord  Archbiftiop's  Poffeflion  in  jMid- 
dlefex.^  or  the  reft  of  the  Billiops,  and  were  they 
publilTiing  of  it?  If  it  had,  then  it  had  been  their 
Aft  clearly :  But  that  is  the  Thing  wherein  they 
are  defeftive,  that  they  do  not  prove  that  my  Lords 
the  Bifliops  fent  or  brought  it  here;  but  upon  the 
Qiieftion  asked  them  by  the  King,  they  acknow- 
ledged it  to  be  their  Hands:  So  thar,  mv  Lord, 
there  is  no  Proof  of  any  Faft  done  here,  but  an 
Acknowledgment  of  a  Faft  done,  no  body  knows 
where,  upon  the  King's  Qiieftion  here  in  Middle- 
fcx:  Is  that  any  Proof  of  this  Information? 

Mr.  Finch.  Pray,  my  Lord,  fpare  me  a  Word 
on  the  fame  Side;  let  us  fee  what  the  Evidence  is. 
The  Evidence  is  this.  That  the  King  brought  the 
Paper   to   the   Council-Table,  and   the  Biftiops 
owned  their  Hands  to  it:  This  is  the  Effcft  of 
the  Evidei)ce,  and  all  that  is  to  prove  the  Form- 
ing and  Making   a  Libel  in  Middlcfcx.,    and  the 
Publication   of  that  Libel.     And  what  is  there- 
fore inferred  from  thence?  Why,  having  proved 
that  the  King  brought  the  Paper  to  the  Council- 
Table,    and   the  Bifliops   owned   their   Hands  j 
therefore,  Firft,  the  Bifhops  made  this  Libel  in 
Middlefex.     Secondly,    they   brought   it    to   the 
Council-Table,   and  publiftied  it  at  the  Council- 
Table,  or  elfe  there  is  no  Proof  at  all :  For  here 
is  nothing  of  Evidence  given  of  any  Faft,   but 
becaufe  they  acknowledged  ir,  therefore  they- made 
ir,  therefore  they  gave  it  to  the  King  in  Middle- 
fex:    This  were  good  Evidence  if  they  had  had 
the  Help  of  a  Suppofition  to  make  it  good ;  buc 
they  want  that,  nor  muft  any  fuch  thing  be  ad- 
mitted ;  but  I  think  they  are  fuch  grofs  falfe  Con- 
fequences,  that  I  doubt  not  you'll  be  of  Opinion, 
here's  no  Proof  of  a  Publication  in  Middlejcx^  and 
then  there  is  no  Proof  at  all  againft  my  Lords  the 
Biftiops. 

Mr.  PoUcxfcn.  I  muft  confcls,  I  hear  them  fay, 
two  Afts  prove  a  Publication  in  this  Cafe  ;  the 
one  is,  the  Writing  of  the  Libel,  and  the  Sub^ 
fcribing.  If  fo,  then  I  think,  upon  the  Evidence 
that  has  been  given,  the  Court  muft  needs  be 
fatisfied,  that  the  Writing  of  it  was  in  Surry  : 
The  next  is,  their  owning  their  Hands ;  for  there 
is  no  Aft  done  that  appears,  or  any  Evidence 
againft  them  of  any  Aft  done,  from  the  Time  of 
the  Writing,  to  the  Time  that  they  were  asked, 
is  this  your  Hand  ?  Surely  no  Man  would  ever 
think  this  to  be  a  Publication,  where  one  is  asked 
by  Authority,  whether  Inch  a  Paper  be  his  Hand, 
and  he  acknowledges  it  in  Anfwer  to  that  Que- 
ftion!  To  turn  this  to  be  a  Crime,  I  think  it  can 
never  be  done,  nor  never  was  before.  Then 
there  is  nothing  in  the  Cafe,  that  they  can  hold 
to  for  Evidence,  and  Proof  againft  my  Lords 
the  Bifhops,  but  the  Writing  ;  and  that  is  ap- 
parent to  have  been  in  Surry.,  or  otherwife  they 
muft  hold  that  the  Anfwer  to  the  King's  Que- 
ftion,  this  is  my  Hand,  is  a  Publication.  But  truly, 
my  Lord,  I  think  neither  of  thefe  will  do  :  But, 
my  Lord,  to  me  this  is  a  great  Evidence  in  itfelf 
againft  the  Proof  of  a  Publication,  the  Care  and 
Warinefs  that  has  been  ufed,  that  there  lliould  be 
nothing  at  all  of  this  Matter  known,  from  the 
Time  that  it  was  written,  to  the  Time  that  they 
came  to  be  examined  and  fummonrd  to  appear  as 
Offenders.  My  Lord,  the  Nature  of  Libels  is  to 
I  publiili 
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publiHi  and  proclaim  Scandal  and  Defamation,  or 
elfe  it  lofes  its  End,  and  confequently  its  Name. 
This,  as  it  ftands  upon  their  Evidence,  is  a  mon- 
ftrous  Proof  for  my  Lords  the  Bifhops,  againft  the 
King's  Council  j  for  it  fcems,  'tis  a  very  private 
Matter,  fo  cautioufly  and  warily  carried,  that  there 
is  not  any  Evidence  of  the  Fad,  but  only  the 
Names  of  the  Perfons  that  writ  it,  till  they  come 
to  be  examined  by  the  greateft  Authority,  Is  this 
your  Hand  .'*  and  then  they  own  it  fo  to  be.  How 
can  this  be  taken  to  be  a  Publication?  And  it  will 
be  a  Thing  of  wonderful  Confequence,  if  an  An- 
fwer  to  a  Queftion  put  by  Authority,  fhould 
amount  to  a  Crime,  as  it  would  in  this  Cafe;  That 
would  be  as  if  Authority  that  fhould  be  employed 
to  do  Right,  would  be  turned  to  do  the  greateft 
Wrong  i  for  it  is  the  Duty  of  all  Men  to^  anfwer 
when  examined  by  a  lawful  Authority,  and  it 
would  never  be  offered  at  fure  in  any  other  Cafe. 
If  a  Man  comes  before  a  Magiftrate,  and  confefles 
any  thing,  that  indeed  is  Evidence,  but  is  not  a 
Crime ;  for  there  is  a  great  deal  of  Difference  be- 
tween Evidence  and  the  Crime  j  but  that  this 
fhould  be  both  an  Evidence  and  a  Crime  too,  is, 
I  think,  a  very  ftrange  Conftruftionj  and  for  the 
other  Part  (the  Writing  of  it)  I  fuppofe  the  Court 
is  fatisfied  that  it  was  in  another  County. 

Sir  George  Treby.  I  defire  your  Lordfhip  to  fpare 
me  a  Word,  which  I  think  has  not  been  obferved 
by  the  Council  that  have  fpoke  before.  The 
Queftion  that  remains,  is.  Whether  my  Lords 
the  Bifhops  did  publilh  this  Paper  ?  This  is  a  Mat- 
ter of  Faft  that  lies  upon  the  Profecutors  to  prove. 
Now  I  think  they  are  fo  far  from  having  proved 
that  the  Bifhops  did  publifti  it,  that  on  the  con- 
rary,  they  have  proved  that  their  Lordfhips  did 
not  publilli  it.  The  Evidence  they  have  offered 
for  this  Matter  is  a  Confeflion.  This  Confeflion 
is  teftified  by  Mr.  Blathivayt,  and  he  fays  the  Bi- 
fhops were  ask'd  at  the  Council  whether  they 
did  fubfcribe  and  publifh  this  Paper,  and  that 
their  Anfwer  was,  that  they  did  fubfcribe,  but  not 
publifh  it. 

Now  a  Confeflion  muft  be  taken  together,  and 
muft  be  admitted  to  be  entirely  true  by  them, that 
produce  it  j  they  fhall  never  be  allowed  to  take 
out  and  ufe  one  Piece,  and  wave  the  reft. 

Why  then  by  this  Evidence  of  Confeffion, 
taken  as  it  ought,  it  appears  that  the  Bifhops, 
though  they  did  fubfcribe,  did  not  publifh  the 
Paper:  So  that,  I  fay,  the  King's  Council  have 
hereby  plainly  proved,  that  the  Bifhops  did  not 
publifh  this  Paper,  and  yet  this  is  the  only  Evi- 
dence upon  which  they  would  infer  that  they  did 
publifh  it. 

Mr.  Att.  Gen.  Look  you,  it  does  lie  upon  you, 
Gentlemen,  to  prove  it  was  done  elfewhere  than 
in  Middkfex. 

Mr.  Finch.  Sure  Mr.  Attorney  is  in  Jeft. 

Mr.  Att.  Gen.  No,  I  am  in  good  Earneftj  all 
the  Proof  that  we  have  given  has  been  in  Middk- 
fex., and  you  can  beft  tell  whether  you  did  it  in 
Middlefex  or  no. 

Mr.  Finch.  My  Lord,  we  have  done  as  to  this 
Obje£tion  >  for  we  lav  they  have  not  proved  their 
Cafe. 

L.  C.  y.  Mr.  Finch,  you  may  obferve  (and  I 
am  fure  you  do  obferve  as  well  as  any  body  in  all 
Cafes)  but  I  fay  you  may  oblerve  that  they  are 
off  of  every  thmg  but  caufing  it  to  be  publilhed; 
now  that  does  lie  upon  tiie  King's  Council  to 
prove,  that  my  Lords  the  Bilhops  did  caufe  it  to 
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be  publifhed  j  for  their  owning  their  Hands  docs 
not  amount  to  a  Publication. 

Mr.  S.  Pemberton.  My  Lord,  wc  ai**:  lipon  this 
Point  with  them,  whether  here  be  any  Evidence 
of  a  Publication  at  all. 

Mr.  Jujl.  Powell.  Pray  let  us  clear  this  firft  j  for 
if  there  be  no  Publication,  there  can  be  no  caufing 
of  it  to  be  publifhed. 

Mr.  Att.  Gen.  My  Lord,  if  you  think  fit,  we 
fhall  go  on,  and  referve  this  Point  till  afterwards. 

Mr.  \Soll.  Gen.  They  may  make  Objedions,  if 
they  think  fit, 

L.  C.  J.  So  they  may,  and  they  fay  if  thefe  Ob- 
jeftions  are  with  us,  we  need  go  no  farther. 

Mr.  S.  Pemberton.  But,  my  Lord,  if  they  be 
not  with  us,  we  have  a  Referve  to  give  a  farther 
Anfwer  to  it,  and  to  offer  Evidence  againft  the 
Evidence  they  have  offered. 

Mr.  Soil.  Gen.  With  all  our  Hearts,  give  in  Evi- 
dence what  you  can. 

Mr.  Att.  Gen.  Then  pray,  my  Lord,  let  us  go 
on  to  anfwer  this  Objeftion.       '  * 

L.  C.  J.  Pray  do,  Mr.  Attorney. 

Mr.  Att.  Gen.  My  Lord  and  Gentlemen  of  the 
Jury,  I  would  firft  obferve  how  far  we  have  gone. 
That  there  was  fuch  a  Paper  written  is  clear  be- 
yond all  Queftion,  and  written  by  my  Lord  Arch- 
bifhop  of  Canterbury.,  and  that  it  was  figned  by 
the  reft  of  the  Bifhops,  but  not  in  the  County  of 
Middlefex.,  and  that  this  Paper  was  publifhed,  is 
agreed  on  all  Hands. 

Mr.  Jufl.  Holloway.  No,  they  do  not  agree  to 
that. 

Mr.  Att.  Gen.  Do  I  fay  it  was  publifhed  by 
them  ?  But  there  was  fuch  a  Paper  publifhed. 

Mr.  S.  Pemberton.  No,  we  fay  it  was  never  pub- 
lifhed at  all. 

L.C.J.  Pray,  Brother  Pemberton,  be  quiet;  if 
Mr.  Attorney  in  opening  does  fay  any  thing  that 
he  ought  not  to  fay,  I  will  correft  him,  as  I 
would  do  any  body  that  does  not  open  Things 
right  as  they  are  proved  >  but  pray  don't  you  that 
are  at  the  Bar  interrupt  one  another,  it  is  unbe- 
coming Men  of  your  Profeffion  to  be  chopping 
in  and  fnapping  at  one  another— — — —  Go  on 
Mr.  Attorney. 

Mr.  Att.  Gen.  I  fay,  that  the  Paper  is  proved 
to  be  written  and  figned  by  my  Lords  the  Bifhops; 
that  I  take  for  granted,  and  that  the  Paper  fo 
figned  and  written  is  now  publiflied  to  the  World, 
is  alfo  evident;  but  the  Queftion  is  who  it  was 
done  by,  or  who  caufed  it  to  be  done,  we  are 
reduced  to  that  Queftion.  Now,  firft,  it  is 
agreed  on  all  Hands,  that  if  I  fend  a  Letter  to  a 
private  Man  containing  fcandalous  Things  in  it, 
though  there  is  no  Proof  more,  but  that  it  was 
fent  fealed,  and  received  by  the  Party:  In  that 
Cafe  it  was  a  Fault  punifhable  in  the  Star-Cham- 
ber, as  a  Crime;  but  now  that  this  was  received 
by  the  King,  and  written  by  them,  there  is  no 
room  for  Doubt;  for  you  hear  it  was  produced 
by  the  King  at  the  Council-Board,  and  they  asked 
upon  it,  if  it  were  their  Hands?  That  the  King 
did  receive  it,  there  is  no  room  for  Queftion,  or 
that  they  did  write  it ;  but  the  Queftion  is,  from 
whom  the  King  had  it  ?  I  am  fure  they  muft 
fhew  that  fome  body  elfe  did  it;  and  unlefs  thev 
do  fhew  that,  I  hope  there  is  no  manner  of  Que- 
ftion but  it  came  from  them,  and  thev  did  it; 
though  no  Man  living  knew  any  thing  of  this 
Matter,  but  whom  they  thought  fit  to  communi- 
Gate  it  to;  yet  ftill  they  putting  the  King  upon 
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Hie  NeccHity  of  (hewing  this  Power,  in  order  to 
his  obt:iining  Satisfaaion  for  it,  or  elfe  he  muft 
remain  iinJer  the  Indignity  without  Reparation, 
it  ought  to  be  put  upon  them  to  clear  the  Factj 
for  i?  he  docs  not  produce  it,  then  mull:  the 
King  put  up  the  highcft  Injury  and  Affront  that 
perhaps  a  Man  can  give  the  "King  to  his  Face,  by 
delivering  a  Libel  into  his  own  Hands j  and  it  he 
does  produce  it,  then  fay  they,  that  is  not  our 
Publication,  we  prove  it  to  be  your  Wntmg  and 
Signing,  and  we  prove  it  to  come  trom  the  Hand 
of  thel^ing,  againft  whom  it  was  compofed  $  foi- 
we  fay  it  is  a  Libel  againft  his  Majefty,  his  Go- 
vernment and  Prerogative  :  If  then,  all  thole 
Cafes  that  have  been  cited  be  Law,  then  lure 
there  never  was  a  ftronger  Cafe  in  the  World  than 
thisi  and  I  hope  the  Law  goes  a  little  farther  in 
the  Cafe  of  the  King,  than  it  does  in  the  Cafe  ot 
a  private  Man.  No  Man  muft  think  by  Policy  to 
give  private  Wounds  to  the  Government,  and  dil- 
parage  the  Adminiftiation  of  it,  and  then,  when 
he  if  called  in  Queftion  about  it,  fays  he,  pray 
prove  that  I  publilhed  it,  or  elfe  you  ftiall  not  pu- 
nifh  mc  for  it.  We  prove  you  framed  it,  and  writ 
it,  and  figned  it,  and  we  prove  it  came  to  the 
Kind's  Hand,  of  whom  it  was  compofed,  muft 
we  produce  two  Witnefles  of  the  Delivery  of  it  to 
the  King  ?  Surely  there  will  be  no  need  of  any 
thing  of  that. 

Mr.  Soil.  Gen.  ^'Iy  Lord,  we  have  reduced  it 
now  to  a  very  narrow  Queftion  }  for,  as  Mr.  At- 
torney has  faid,  my  Lord,  there  is  no  Doubt^  but 
that  my  Lords  the  Biftiops  are  the  Authors  of  this 
Paper  -,  there  is  no  Doubt  but  they  figned  it,  and 
there  is  no  Doubt  but  that  their  figning  of  it, 
though  it  were  at  Lamhethy  as  they  fay,  is  a 
Publiftiing  of  it :  But  however,  this  is  plain  and 
manifeft,  that  this  Paper  was  pubhfhed,  and  that 
this  was  publillied  in  Middlefex,  this  is  as  plain 
too :  Now  then  there  is  nothing  left  but  this  Que- 
ftion, whether  my  Lords  the  Biftiops  who  framed 
the  Thing,  who  wrote  the  Thing,  who  figned 
the  Thing,  were  not  the  Occafion  or  Caufe  of  its 
Publication,  or  privy  or  confenting  to  it?  My 
Lord,  I  will  reduce  it  to  a  very  plain  Point  j  for 
we  are  upon  a  rational  Queftion,  before  a  rational 
Court,  and  a  rational  Jury,  whether  thefe  Lords 
did  all  of  them  in  the  County  of  Surry.,  confent 
to  the  Publifliing  of  this  Paper  in  Middlefex?  for 
it  is  publiftied  in  Middlefex  (that  we  fee)  and  if 
they  are  guilty  of  that  Part  of  the  Information  of 
caufing  it  to  be  publiflied,  now  what  do  they  fay 
to  it?  Say  they,  it  is  agreed,  that  it  is  publilTied  in 
Middlefex,  but  it  is  not  proved  to  be  publiftied  by 
us. 

L.  C.  J.  No,  they  do  not  fay  fo,  they  agree  it 
was  in  Middlefex,  but  not  publiftied. 

Mr.  Jujl.  Powell.  Mr.  SoUicitor,  they  do  agree 
it  was  in  Middlefex,  but  not  publiftied  to  be  lure, 
nor  bv  them. 

L.  'C.  J.  Mr.  SoUicitor,  I'll  tell  you  what  they 
ftand  upon  >  they  fay  you  ought  to  prove  it  to  be 
delivered  to  the  King  by  the  Biftiops,  or  fomebody 
employed  by  them }  for  upon  that  went  the  Refo- 
lution  that  was  in  IVilliams's  Cafe,  that  he  fent  it 
to  the  King}  but  here  is  no  body  that  proves  that 
it  was  delivered  to  the  King  in  this  Cafe,  fo  that 
how  it  came  to  the  King  mn  conjiat. 

Mr.  Soil.  Gen.  There  will  be  the  Queftion  be- 
tween us,  whether  this  be  not  a  Publication. 

Sir  Rob.  Sawyer.  Pray,  Mr.  SoUicitor,  prove 
your  Cafe  before  you  argue  it. 
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L.  C.  J.  Firft  fettle  what  the  Cafe  is  before  you 
argue  it. 

Mr.  Soil.  Gen.  My  Lord,  I'll  put  you  the  Cafe. 
Here  docs  appear  in  Middlefex  a  Paper  that  is  a 
Libel  in  it  felf,  and  this  Libel  is  proved  to  be 
written  and  formed  by  thefe  Perfonsj  this  Libel 
coming  into  Middlefex,  the  Queftion  is,  whether 
they  are  privy  to  it?  I  fay,  in  point  of  Prefump- 
tion  it  muft  come  from  them. 

L.  C.  y.  I  cannot  fuppofe  it}  I  cannot  prefumc 
any  thing. 

Mr.  Soil.  Gen.  My  Lord,  I  fpeak  of  that  which 
is  a  common  Prefumption,  a  natural  Prefumption, 
what  we  commonly  call  a  violent  Prefumption, 
which  is  a  legal  Prefumption,  and  has  always 
been  allowed  for  Evidence.  Now  whether  there 
be  not  fuch  a  Prefumption  in  our  Cale,  as  to 
induce  your  Lordfhip  and  the  Jury  to  believe 
that  it  cannot  be  otherwiie  }  or  at  leaft  to  put 
the  Labour  upon  them,  to  ftiew  how  it  came  out 
of  their  Studies,  and  how  it  came  to  the  King's 
Hands }  for  it  is  in  their  Power  to  iTiewthe  Truth 
of  this  Matter,  how  it  was }  if  they  do  not,  the 
Prefumption  will  lie  upon  them.  That  the  Paper 
came  to  the  King,  that  is  plain  enough,  and  its 
coming  to  the  King's  H'lnds,  is  a  plam  Proof  of 
a  Publication  m  Middlefex  ■.,  and  who  ftiould  bring 
it  to  the  King,  but  thefe  Gentlemen  in  whofe 
Power  it  was  ?  There  is  no  Man  undertakes  to 
fay,  he  loft  it,  then  what  elfe  is  to  be  believed,  but 
that  it  came  from  them  ?  I  fpeak  of  common 
Suppofition  and  Belief }  they  may  very  well  ftiew 
it,  if  it  were  not  fo.  All  that  we  can  fay  in  it  is, 
here  is  a  Paper  in  Middlefex,  this  you  agreed 
was  once  your  Paper,  and  in  your  Power,  pray 
flievv  what  became  of  it,  it  lies  upon  you  to  clear 
this  Doubt. 

Mr.  Recorder.  My  Lord,  there  is  but  this  Que- 
ftion in  the  Cafe}  the  Queftion  is  not,  whether  the 
owning  it  be  a  Publication,  but  whether  here  be 
any  Evidence  that  they  did  deliver  it  to  the  King. 
Now  if  they  did  deliver  it  to  the  King,  that  wift 
be  agreed  to  me  to  be  a  Publication. 

Mr.  Jufi.Holloway.  No  doubt  of  it,  if  you  can 
prove  it. 

Mr.  Recorder.  Pray,  Sir,  fpare  me:  That  they 
did  it,  you  have  this  Evidence}  firft,  that  they  were 
the  Authors  of  this  Paper  by  their  own  Confeflion, 
that  this  was  in  the  County  of  Middlefex,  and  that 
when  they  were  asked  concerning  it,  they  owned 
it  to  be  their  Hand-writing.  Now  whether  you 
can  in  the  leaft  queftion  after  all  this,  their  deli- 
vering of  it  to  the  King,  or  that  it  came  to  the 
King's  Hands  without  their  Knowledge  or  Con- 
fent, is  that  which  lies  before  your  Lordfliip  for 
your  Judgment. 

L.C.  J.  I  will  ask  my  Brothers  their  Opinion  j 
but  I  muft  deal  truly  with  you,  I  think  it  is  not 
Evidence  againft  my  Lords  the  Biftiops. 

Mr.  Jufi.  Holloway.  Truly  I  think  you  have  failed 
in  your  Information  }  you  have  not  proved  any 
thing  againft  my  Lords  the  Biftiops  in  the  County 
of  Middlefex,  and  therefore  the  Jury  muft  find  them 
not  guilty. 

Mr.  Att.  Gen.  I'll  put  you  but  one  Cafe,  mj 
Lord :  A  Man  has  an  Opportunity  fecretly  to  deli- 
ver a  Libel  into  the  King's  Hands,  when  no  body 
is  by,  and  fo  there  can  be  no  Proof  of  the  De- 
livery. 

Mr.  Jufi.  Powell.  'Tis  a  dangerous  thing,  Mr. 
Attorney,  on  the  other  fide,  to  convidl  People  of 
Crimes  without  Proof. 

Mr. 
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Mr.Jn.Ge>}.  But  fhall  a  Man  be  permitted  thus 
to  affront  the  King,  and  there  be  no  way  to  punifh  it  ? 
L.  C.  J.  Yes,  there  will  fure,  but  it  will  be  a 
very  ftrange  Thing  if  we  fhould  go  and  prefume 
that  thefe  Lords  did  it,  when  there  is  no  Sort  of 
Evidence  of  it  j  'tis  that  which  I  do  affure  you  I 
cannot  do :  We  mull:  proceed  according  to  Evi- 
dence, and  Forms  and  Methods  of  Law  j  they  may 
think  what  they  will  of  me,  but  I  always  declare 
my  Mind  according  to  my  Confcience. 

Mr.  Serj.  Trmder.  But  as  to  that  other  Point, 
whether  their  owning  of  it  be  a  Publication,  has 
not  been  particularly  fpoke  to. 

L.  C.  J.  Mr.  Attorney,  and  Mr.  Sollicitor,  if 
there  were  enough  to  raife  Doubt  in  the  Court, 
fo  as  to  leave  it  to  the  Jury,  I  would  fum  up  the 
Evidence. 

Air.  Soil.  Gen.  My  Lord,  we  know  it  is  with 
the  Court,  thefe  Lords  infilled  upon  it,  that  it  was 
a  great  while  in  their  Hands  j  but  it  feems  as  far  as 
cur  Evidence  has  gone  hitherto,  their  Confeffion 
went  no  farther  than  that  it  was  their  Paper,  and 
we  muft  not  extend  their  Confeffion  further  than  it 
was }  but  I  think  we  fhall  offer  a  fair  Evidence  that 
they  did  deliver  it  in  the  County  of  Middlefex. 

L.  C.  J.  Indeed,  indeed,  you  ought  to  have 
gone  to  this,  Mr.  Sollicitor,  before  the  Court  gave 
their  Opinions. 

Mr.  Soil.  Gen.  Pray  call  Mr.  Blathwayt  again. 

[Mr.  Blathwayt  called.] 
Z,  C.  J.  Mr.  Sollicitor,  unlefs  you  are  fure  that 
Mr.  Blathwayt  is  a  Witnefs  to  the  Publication,  'tis 
but  fpending  the  Court's  Time  to  no  Purpofe  to 
call  him. 

Mr.  Soil.  Gen.  We  are  fure  of  nothing,  my  Lord, 
but  we  muft  make  ufe  of  our  WitneffeSj  accord- 
ing to  our  Inftruftions  in  our  Briefs. 

[Then  Mr.  Blathwayt  appeared.] 
Mr.  Att.  Gen.  Mr.  Blathwayt.^  you  were  fworn 
before. 

Mr.  Blathwayt.  Yes,  Sir. 
Mr.  Att.  Gen.  You  were  prefent  when  this  Pa- 
per or  Petition  was  delivered  by  the  King,  at  the 
Council- Board. 

Mr.  Blathwayt.  Yes,  I  was  fo  Sir. 
Mr.  Att.  Gen.  Do  you  remember  any  thing  of 
the  Bifhops  acknowledging  their  Delivery  of  it  to 
the  King? 

Mr.  Soil.  Gen.  Mr.  Blathwayt.^  I  would  ask  you, 
was  there  any  mention  ofDifcourfe  with  my  Lords 
the  Bifhops,  how  that  Paper  came  into  the  King's 
Hands?  Was  there  any  mention  of  what  it  was  done 
for,  upon  the  Account  of  Religion  or  how? 

Mr.  Blathwayt.  I  don't  remember  any  thing  of 
that  Mr.  Sollicitor,  [at  which  there  was  a  great 
Laughter!^ 

L.  C.  y.  Pray  let  us  have  no  Laughing,  it  is  not 
decent  >  can't  all  this  be  done  quietly  without  Noife? 
Pray,  Mr.  Blathwayt.^  let  me  ask  you,  Do  you  re- 
member there  was  any  Difcourfe  how  that  Writing 
came  into  the  King's  Hands  ? 

Mr.  Blathwayt.  I  received  it  from  the  King's 
Hands,  and  I  know  it  was  prefented  to  hira  by  my 
Lords  the  Bifliops. 

L.  C.  J.  How  do  you  know  it  was  prefented 
to  the  King  ? 

Mr.  Blathwayt,  I  heard  the  King  fay  fo  feveral 
Times. 

Mr.  Soil.  Gen.  Pray  mind  my  Queftion,  Sir,  firft 
I  ask  you  who  produced  the  Paper  at  the  Council- 
Table? 

Mr.  Blathwayt.  The  King. 
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Mr.  So//.  Gen.  Wliat  faid  th(i  Bifhops  When  th.t 
Paper  was  fliewcd  them  ?    . 

Mr.  Blatlnuayt.  Tlicn,  as  I  remember,  thcv 
were  asked,  whether  that  was  the  Paper  that  they 
delivered  to  the  King?  .    ,<■ 

Air.  Sol/.  Gen.  Then  what  faid  the  Bifhops? 
Mr.  B/atbwayt.  They  at  firfl  fcruplcd  to  anfwcj' 
and  they  faid  it  might  be  made  ufe  of  to  their  Pre- 
judice if  they  owned  it. 

Mr.  Att.  Gen.  Pray,  Mr.  B/athwayt.,  confTder 
again ;  was  that  the  Queftion  put  to  my  Lords  the 
Bifhops,  whether  that  was  the  Paper  that  was  pre- 
fented by  them  to  the  King? 

Mr.  Blathwayt.  I  do  think,  to  the  beft  of  my 
Remembrance,  that  my  Lord  Chancellor  did  ask 
them  to  that  Purpofe,  I  cannot  fpeak  to  the  verv 
Words. 

Mr.  Soil.  Gen.  And  upon  this,  what  Anfwer  did 
they  make  ? 

Mr.  Blathwayt.  My  Lords  the  Bifhops  fcrupled 
to  anfwer  the  firft  and  fecond  Time,  as  I  told  you 
before,  but  they  did  own  it  was  the  Petition  that 
they  prefented  to  the  King,  to  the  beft  of  mv  Re- 
membrance. 

Mr.  Soil.  Gen.  Did  the  Archbifhop  do  any  thinf^ 

to  own  it  ?  " 

Mr.  B/at/jwayt.  Yes,  both  my  Lord  Archbifhop 

oi  Canterbury  and  the  reft  of  the  Biftiops  did  own 

all  the  fame  Thing. 

Mr.  Soil.  Gen.  Was  this  done  at  Whitehall? 
Mr.  Blatlnvayt.  Yes,  at  the  Council-Table. 
L.  C.  J.  Pray  recoiled  yourfelf,  and  confidei 
what  you  fay,  did  they  own  that  that  was  the  Pa- 
per they  delivered  to  the  King? 

Mr.  S.  Pembeiton.  Pray,  my  Lord,  give  us  leave 
to  ask  a  Queftion  to  clear  this  Matter ;  was  the 
Queftion  put  to  them,  whether  it  was  the  Paper 
that  they  delivered,  or  whether  it  were  their  Hands 
that  were  to  it? 

Mr.  Blathwayt.  My  Lord,  I  do  not  exaftly  re- 
coUea  the  Words. 

L.  C.  J.  But  pray  tell  us,  if  you  can,  what  the 
Queftion  was  ? 

Mr.  Blathwayt.  My  Lord,  I  do  not  remember 
the  very  Words,  but  I  think  if  Mr.  Serjeant  Pr;/;- 
berton  be  pleafed  to  repeat  his  Queftion,  I  fhall 
give  him  a  fatisfa6tory  Anfwer,  as  well  as  I  can. 

Mr.  S.  Pemberton.  Sir,  that  which  I  ask  you  is 
this,  Whether  the  Queflion  that  was  put  to  my 
Lords  the  Bifhops  at  thatTime  was,  Whether  this 
was  the  Paper  that  they  deliver'd  to  the  King,  or 
whether  thofe  were  their  Hands  that  were  to  it  ? 

Mr.  Blathwayt.  My  Lord,  I  did  always  think 
that  it  was  a  plain  Cafe,  that  that  was  the  Paper 
that  they  deliver'd  to  the  King}  and  vny  Lords 
the  Bifhops  did  never  deny  but  that  they  gave  it  to 
the  King,  and  I  had  it  from  the  King's  Hands. 

L.  C.  y.  But  we  muft  know  from  you  (if  you 
can  tell  us)  what  the  Queftion  was  that  was  put 
to  my  Lords  the  Biftiops }  were  they  asked.  Whe- 
ther thofe  were  their  Hands  th.it  were  to  that  P.a- 
per,  or  was  it,  Whether  they  delivered  that  Paper 
to  the  King? 

Mr.  Blathwayt.  As  to  the  firft  Part,  that  they 
owned  'twas  their  Hands,  that  I  am  fure  of}  but 
as  to  the  other,  I  do  not  remember  what  the 
Words  were. 

[At  which  there  was  a  great  Shout  1^ 
Mr.  Att.  Gen.    Pray   Mr.  Blathwayt  recoUeft 
yourfelf,  you  fay  the  King  produced  it. 
Mr.  Blathwayt.  Yes,  Sir. 
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I  fee  you  do  not  remember  the 


Mr.  Jtt.  Gen.  Do  you  remember  that  the 
King  asked  them  anyQueRion  upon  the  producing 

of  It? 

Mr.  Blathivayt.  My  Lord  Chancellor  asked 
them,  if  thofe  were  not  their  Hands  to  the  Peti- 
tion. 

Mr.  Soil.  Gen.  Was  there  any  other  -Matter  in 
Difcourfe,  whether  that  was  the  Paper  that  was 
delivered  by  them  to  the  King  ? 

Mr.  Blathivayt.  I  cannot  fo  pofitively  fay  what 
were  the  Words  that  my  Lord  Chancellor  ufed. 

Mr.  Scrj.  Uviuz.  Pray  do  not  twift  a  Man  fo^ 
Mr.  Sollicitor. 

Mr.  Soil.  Gen.  And  you  are  not  to  untwift  a 
Man  neither,  Mr.  Serjeant. 

Mr.  Att.  Gen.  Do  you  remember  that  the  King 
faid  any   thing  of  the  Paper  being  delivered  to 

him  ? 

Mr.  Blathivayt.  The  King  has  faid  it  feveral 
times ;  I  believe  I  have  heard  him  fay  it  ten  times 
at  leaft. 

Mr.  Att.  Gen.  Did  he  fay  it  at  that  Time? 

Mr.  BlathTvayt.  I  cannot  politively  fay  that  he 
did,  Sir. 

Mr.  S.  P  ember  ton.  He  cannot  anfwer  it  j  why 
will  you  will  prefs  it  ? 

Mr.  Blathivayt.  My  Lord,  here  is  the  Clerk  of 
the  Council  that  was  then  in  waiting  he  took  Mi- 
nutes, and  perhaps  can  remember  more  than  L 

Mr.  Soil.  Gen.  Here  they  cry  he  cannot  anfwer  it, 
as  if  they  could  tell  what  he  can  anfwer  better  than 
himfelf.  Pray  Mr.  Bridgman,  was  there  any  Que- 
flion  to  this  Purpofe,  either  from  my  Lord  Chan- 
cellor, or  from  the  King,  whether  that  was  the 
Paper  that  was  prefented  by  my  Lords  the  Bilhops, 
or  delivered  to  the  King}  for  I  fee  you  are  very  nice 
as  to  Words,  and  you  do  very  wellj  but  was  there 
not  a  Queftion  to  that  Purpofe  ? 

Mr.  Bridgman.  Sir,  I  do  not  remember  ;  for 
I  fpeak  to  the  beft  of  my  Remembrance  in  all 
this  Matter.  I  fay,  I  do  not  remember  that 
that  Queftion  was  asked  in  thofe  very  Words, 
but  I  do  remember  fomething  was  faid  to  that 
Purpofe,  but  by  whom  I  cannot  particularly  fay. 

Sir  Rob.  Sawyer.  To  what  Purpofe  ? 

Mr.  Soil.  Gen.  It  is  very  ftrangethat  they  won't 
let  the  Witnefs  fpeaJc,  but  are  continually  inter- 
rupting him. 

Sir  Rob.  Sawyer.  Mr.  Sollicitor,  no  body  inter- 
rupts him. 

L.  C.  J.  Why,  do  not  I  behave  my  felf  between 
you  all  as  I  ought  to  do  ?  Pray  Sir  Robert  Sawyer 
fit  down,  you  cannot  be  contented,  when  the  Man 
does  you  no  Harm. 

Mr.  SojH  Gen.  Pray  confider,  did  my  I-ords  the 
Bifliops  fay  any  thing,  or  was  there  any  Difcourfe 
concerning  the  Paper,  whether  it  was  delivered  to 
the  King  or  no  ? 

Mr.  Bridgman.  Mr.  Sollicitor,  I  have  told  you 
is  near  as  I  can  what  I  do  remember.  I  know 
not  by  whom  it  was  faid,  but  that  Queftion,  or 
to  that  Purpofe,  was  asked,  whether  that  was 
the  Petition  they  delivered  ;  but  I  do  not  re- 
member whether  the  Queftion  was  directly  asked, 
or  anfwered  ;  there  was  fomething  about  it,  and 
feveral  Palliiges  there  were  j  but  whether  fpokeii 
by  my  Lord  Chancellor,  or  who,  I  cannot  re- 
member. 

Mr.  Soil.  Gen.  You  fay  there  was  that  which 
fufficiently  denoted  a  Queftion  to  that  Purpole, 
and  they  faid  nothing  againft  it. 

Afr.  B'idgtnan.  No,  there  was  no  Denial  of  it. 


Mr.  Soil.  Gen. 
Particular,  nor  do  we  delire  it  of  you. 

Mr.  Bridgman.  They  did  not  deny  it,  nor  con- 
Ms  it. 

Mr.  Soil.  Gen.  Then,  in  your  Apprchenllon,  did 
they  own  that  they  delivered  that  Paper  to  the 
King  ? 

L.  C.  J.  You  muft  not  ask  that,  Mr.  Sollicitor, 
it  is  not  a  fair  Queftion  to  ask  him  what  he  ap- 
prehended. 

Mr.  Soil.  Gen.  He  faid  it  before  himfelf. 

L.  C.  J.  But  his  Apprehenlions  are  no  Evidence, 
and  it  is  a  fort  of  a  leading  Queftion  which  we 
muft  not  allow  of. 

Mr.  Soil.  Gen.  Then  if  your  Lordflaip  do  not 
like  it,  I  will  not  ask  it,  but  I  will  ask  him  another 
Queftion. 

]-,.  C.  J.  Ay,  ten  if  you  will,  fo  they  be  fair 
ones. 

Mr.  Soil.  Gen.  Was  it  upon  the  firft  or  fecond 
Time  of  their  being  examined  ? 

Mr.  Bridgman.  1  cannot  tell,  it  was  not  the 
firft  Time,  all  of  it,  I  believe ;  for  at  the  firft 
Time  my  Lords  the  Biihops  made  fome  Scruple 
of  anfwering  or  owning  any  thing}  and  whatfo- 
ever  they  owned,  they  faid,  they  hoped  it  ftiould 
not  be  made  ufe  of  to  their  Prejudice.  I  remem- 
ber no  Reply  that  was  made,  nor  any  thing  far- 
ther, only  my  Lord  Chancellor  faid,  they  were 
not  to  capitulate  with  their  Prince}  but  they  were 
required  to  anfwer  the  Queftions  that  were  asked 
them. 

Mr.  Soil.  Gen.  What  were  thofe  Queftions  ? 

Mr.  Bridgman.  I  have  told  you  already,  as  well 
as  I  can  remember. 

Mr.  Soil.  Gen.  But  did  you  take  it  upon  the 
main  that  they  owned  the  Delivery  of  that  Paper 
to  the  King? 

Mr.  J ufi.  Powell.  Mr.  Sollicitor,  you  have  been 
told  you  are  to  ask  no  fuch  Queftions. 

Sir  Rob.  Sawyer.  Nor  never  was  there  fuch  wire- 
drawing of  a  Witnefs  in  this  World  before. 

L.  C.  J.  Pray  fit  ftill.  Sir  Rob.  Sawyer,  you  are 
not  to  teach  us  what  we  are  to  do }  Mr.  Sollicitor 
muft  ask  Queftions  that  are  proper  for  him,  and 
not  fuch  as  thefe}  but  the  Court  muft  corredhim, 
and  not  you. 

Air.  Soil.  Gen.  Mr.  Bridgman  is  very  cautious, 
and  he  is  to  be  commended  for  it }  but  we  would 
get  the  Truth  out  of  him  if  we  could.  Pray,  Sir, 
if  you  can  remember,  recolleft  your  felf,  whe- 
ther by  any  Queftion  to  that  Purpofe,  it  was  be- 
lieved that  they  did  own  the  Delivery  of  the  Paper 
to  the  King. 

Mr.  Bridgman.  I  told  you,  Mr.  Sollicitor,  as  to 
that  at  firft,  that  I  do  not  remember  the  very  Words 
of  the  Queftion }  but  I  believe  there  was  no  body 
doubted  that  that  was  not  the  Paper. 

Air.  Soil.  Gen.  You  fpeali  well  in  your  wayj 
but  thefe  Gentlemen  are  very  unwilling  you  ftiould 
tell  your  Opinion. 

L.  C.  J.  His  Opinion  is  no  Evidence,  there- 
fore you  muft  not  ask  any  fuch  Queftions,  Mr. 
Sollicitor. 

AJr.  Bridgman.  As  foon  as  the  Petition  was  deli- 
vered, within  a  few  Hours  after  Ifaw  it,  the  King 
ftiewed  it  to  feveral  People,  and  he  faid,  it  was  the 
Petition  theBifhops  had  delivered;  he  took  it  into 
his  own  Cuftody,  and  afterwards  commanded  me  to 
write  a  Copy  of  it,  and  th  ere  was  no  Copy  made  of  it 
but  that  one;  but  notwithftauding  that,  I  do  re- 
member I  did  fee  a  Copy  of  the  Petition,  within  a 
z  Dav 


1(588. 


B.  R.  for  a  Lihd. 


9^9 


Day  or    two  after   it  was  prefcntcd,   about  the 
Town. 

Mr.  Soil.  Gen.  Pray  how  many  Days  v/as  this 
before  the  Dilcourfc  in  Council  upon  their  Exa- 
mination? 

A/r.  Bridginan.  How  many  Days  was  what, 
Sir? 

Mr.  Soil.  Gen.  When  the  King  gave  the  Paper 
to  be  copied. 

Mr.  Bridgnian.  It  was  upon  the  Sunday. 

Mr.  Soil.  GcH.  But  you  fay,  as  you  believe,  it 
was  in  a  few  Hours  after  the  Paper  was  delivered 
to  the  King,  that  you  did  fee  it  ? 

Mr.Juft.Poxvcll.  But  what  makes  him  fay,  that 
this  was  delivered  to  the  King,  but  only  Hear- 
%? 

L.  C.  J.  Pray,  Mr.  Sollicitor,  will  you  pro- 
duce that  which  is  Evidence,  and  not  fpend  our 
Time  in  that  which  is  not. 

Mr.  Soil.  Gen.  My  Lord,  I  would  make  no  more 
of  it  than  it  is.  ■  , 

.   Mr.  Scrj.  Levinz.  'Tis  a  fhameful  thing  to  offer 
fuch  things  in  a  Court  of  Juftice. 

Mr.  S.  Pemberton.  'Tis  a  Pradice  that  ought 
not  to  be  endured. 

L.  C.  J.  Pray  Brothers  be  quiet,  or  I'll  turn 
him  loofe  upon  you  agaui,  if  you'll  not  be  quiet; 
What  is  the  Matter?  Cannot  you  let  us  alone?  We 
iliall  do  every  body  right.  Come,  to  fhorten  this 
Matter,  I  ask  you  but  this  one  Queftion,  and  that 
may  fatisfy  any  one  that  has  common  Honelty  about 
him  j  Do  you  remember  whether  or  no  they  were 
asked,  if  that  was  the  Petition  that  they  delivered 
to  the  King  ? 

Mr.Bridgman.  My  Lord,  I  have  anfwered  that 
Queflion  as  directly  as  I  canj  I  do  not  pofitively 
remember  that  that  was  the  Quellion. 

L.C.y.  Mr.  Sollicitor  General,  youmuftbefa- 
tisfied  when  proper  Quellions  are  fairly  anfwered, 
and  therefore  pray  be  quiet. 

Mr.  Jtt.  Gen.  However,  we  pray  we  may  ask 
the  Clerks  of  the  Council  j  it  may  be  they  may 
remember  more —  Sir  John  Nicholas.,  you  were  at 
the  Council-Table  that  Day  my  Lords  the  Biiliops 
were  examined  about  this  Paper. 

Sir  John  Nicholas.  Yes,  Sir,  I  was. 

Mr.  An.  Gen.  Piay  did  you  obferve  that  the 
King  produced  the  Petition  ? 

Sir  John  Nicholas.  No,  indeed,  I  did  not  fee 
it. 

Mr.  Att.  Gen.  Did  you  obferve  any  thing  that 
paffed  there  in  Difcourfe? 

Mr.  Soil.  Gen.  Did  you  obferve  any  Queftions 
that  were  asked  the  Bilhops,  either  by  the  King  or 
by  my  Lord  Chancellor  ? 

Sir  John  Nicholas ^  I  think  my  Lord  Chancellor 
did  ask  them,  if  that  was  their  Hands  to  the  Peti- 
tion, and  they  owned  it. 

Mr.  Soil.  Gen.  Do  you  remember  whether  they 
owned,  that  they  delivered  that  Paper  to  the 
King  ? 

L.C.y.  I'll  ask  you.  Sir  John  Nicholas,  Did  my 
Lord  Chancellor  ask  them  this  Queftion,  Is  this 
the  Petition  you  delivered  to  the  King  ? 

Sir  John  Nicholas.  I  do  not  remember  that. 
[Then  there  was  a  great  Shout. '\ 

Mr.  Soil.  Gen.  Elere's  wonderful  great  Rejoycing 
that  Truth  cannot  prevail. 

Mr.  S.  Pemberton.  No,  Mr.  Sollicitor,  Truth 
does  prevail. 

Mr.  Soil.  Gen.  You  are  all  very  glad  that  Truth 
is  ftifled,  Mr.  Serjeant. 


Mr.  Scrj.T'rinder.  Pray, Sir  JohnNicholas^ht  mc 
ask  you  one  Quellion;  Was  there  any  Dili:ourfe 
about  dcHvciing  that  Petition  to  the  King  ? 

Sir  John  Nicholas.  Indeed  I  do  not  remember  it. 

Mr.  Soil.  Gen.  There's  Mr.  Pc/'^'i,  we'll  examine 
him. 

[Mr.  Pcpys  fworn.] 

L.  C.  J.  Come,  I'll  ask  the  Q^iellions-  Were 
you  by  at  the  Council-Board  when  my  Lords  the 
Bifhops  were  committed  ? 

Mr.  Pepys.  Yes,  I  was. 

L.  C.  J.  Wnvat  were  the  Queftions  that  were 
asked,  cither  by  the  King  or  by  my  Lord  Chan- 
cellor ? 

Air.  Pepys.  My  Lord,  I  would  remember  as 
well  as  1  could  -,  the  very  Words,  and  the  very 
Words  of  the  Queftion,  were,  I  think,  My  Lords, 
do  you  own  this  Paper?  I  do  not  remember  any 
thing  was  fpoke.n  about  the  delivering;  but  I  be- 
lieve it  was  underftood  by  every  body  at  the 
Table,  that  that  was  the  Paper  that  they  had  de- 
livered. 

L.  C.  J.  Well,  have  you  done  now  ?  But  to 
fatisfy  you,  I'll  ask  this  Queftion;  Was  this  Qiie- 
ftion  asked,  My  Lords,  was  this  the  Paper  you  de- 
livered to  the  King? 

Mr.,  Pepys.  No,  my  Lord. 

Mr.  Alt.  Gen.  Pray,  Su",  do  you  remember  whe- 
ther,the  King  himlelf  asked  the  Queftion? 

Ah'-  Pepys.  You  mean,  I  fuppole,  Mr.  Attor- 
ney, that  thefe  were  the  Words,  or  fomething  that 
imported  their  delivering  it  to  rhe  King. 

Mr.Jtt.  Gen,  Yes,  Sir. 

Mr.  Pepys.  Truly  I  remember  nothing  of  that. 

Mr.  Soil.  Gen.  Did  you  obferve  any  Difcourfe 
concerning  their  Delivery  of  it  to  the  King? 

Mr.  Pepys.  Indeed,  Mr.  Sollicitor,  I  do  not. 

Mr.  Att.  Gen.  Swear  Mr.  Aiufgrave. 
[Mr.  Mufgrave  fworn.] 

L.  C.  y.  You  hear  the  Queftion,  Sir,  what  fay 
you  to  it  ? 

Air.  Mufgrave.  My  Lord,  I  will  give  as  flrort 
an  Account  of  it  as  I  can  ;  The  firft  Time  after 
his  Majefty  had  produced  the  Petition,  and  it  was 
read  at  the  Board,  his  Grace  my  Lord  Archbi- 
fhop  of  Canterbury,  and  the  other  fix  Reverend 
Lords  the  BilTiops,  were  called  in,  and  it  was 
asked  of  them,  if  they  owned  that,  or  if  it  was 
their  Hands;  my  Lord  Archbiftiop,  in  the  Name 
of  the  reft,  did  decline  aniwering,  upon  the  Ac- 
count that  they  weie  there  as  Criminals,  and 
were  not  obliged  to  fay  any  thing  to  their  own 
Prejudice,  or  that  might  hurt  them  hereafter  j 
but  if  his  Majefty  would  command  them,  and  if 
he  would  promife  that  no  Advantage  ihould  be 
made  of  whatibever  they  confefled,  then  they 
would  anfwer  the  Qtieftion:  His  M.ijefty  made 
no  Aniwer  to  that,  but  only  faid  he  would  do  no- 
thing but  what  was  according  to  Law ;  whereup- 
on the  Bifliops  were  ordered  to  withdraw,  and  be- 
ing called  in  afecondTime,  the  Petition  was  fhewn 
to  them,  and  they  were  asked  if  they  did  own  it, 
or  if  it  was  their  Hands,  and  I  think  my  Lord 
ArchbilTiop  did  fay  then,  we  will  rely  upon  your 
Majefty,  or  fome  fuch  general  thing  was  faid, 
and  then  they  did  all  own  that  it  was  their 
Hands ;  I  cannot  fay  the  Petition  was  read  to 
them. 

Mr.Juft.  Powell.  Mr.  Blath-wayt,  as  I  remem- 
ber, faid  it  was  the  third  Time. 

Mr.  Mufgrave.  It  was  the  fecond  Time,  to  the 
beft  of  mv  Remembrance. 

L.  C.  7- 
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contrived,  and  fet  their  Hands  to  it,  and  fo  were 


L.  C.  J.  Pray  Sir,  was  there  any  Qi.ieftion  to 
this  Purpole  ?  Is  this  the  Paper  you  delivered  to 
the  King  ? 

Mr.Mufgrave.  I  do  not  remember  that  ever  any 
fuch  direct  Queftion  was  asked. 

Mr.  Juji.Jllybone.  But,  as  my  Brother  Pm^^r- 
ton  did  very  well  before  diilinguiHi,  there  is  a  great 
deal  of  Difference  between  the  owning  the  Sub-_ 
fcription  of  a  Paper,  and  between  the  owning  of 
that  Paper.  Mr.  Pepys  did  fay  that  they  did  own 
the  Paper,  and  upon  my  Word  that  will  look  very 
much  like  a  PubHcation. 

Mr.  Mufgrave.  I  remember,  my  Lord,  there  was 
at  the  fame  Time  a  QLiellion  asked,  becaufe  feveral 
Copies  had  gone  about  the  Town,  whether  they 
had  publifhed  it}  and  my  Lord  Archbifliopdid  fay, 
he  had  been  fo  cautious,  that  he  had  not  admitted 
his  own  Secretary,  but  writ  it  all  himfelf  j  and  the 
rell  of  the  Bifhops  did  fiy,  they  did  not  publifli  it, 
nor  ever  gave  any  Copies  of  it. 

Mr.  Jtt.Gen.  My  Lord,  I  confefs,  now  it  is  to 
be  left  to  the  Jury  upon  this  Point,  whether  there 
not  being  a  pofitivc  Witnefsthat  was  by  when  the 
thing  was  done,  yet  upon  this  Evidence  the  Jury 
can't  find  any  otherwife  than  that  the  thing  was 
done}  truly,  I  think,  we  muft  leave  as  a  ilrong 
Cafe  for  the  King:  I  could  have  wifhed  indeed, 
for  the  Satisfliftion  of  every  body,  that  the  Proof 
would  have  come  up  to  that }  but  we  muft  make 
it  as  ftrongfor  the  King,  upon  the  Evidence  given, 
as  it  will  bear.  Now,  my  Lord,  take  all  this  whole 
Matter  together,  here  is  a  Paper compofed,  framed, 
and  written  by  feven  learned  Men,  and  this  muft 
be  written  by  fuch  Perfons,  fure  for  fome  Pur- 
pofe.  It  is  directed  as  a  Petition  to  the  King,  and 
this  Petition  did  come  to  the  Hands  of  the  King 
(for  the  King  produces  it  in  Council)  and  my 
Lord  Archbifhop,  and  the  reft  of  the  Bifhops, 
owned  their  Hands  to  it.  Then  the  Queftion  is, 
my  Lord,  whether  or  no  there  be  any  room  for 
any  body  living  to  doubt  in  this  Cafe  that  thi  was 
not  delivered  by  my  Lords  the  BiftiopstotheKing, 
though  it  be  not  a  conclufive  Evidence  of  a  po- 
fitive  Fa£l  }  yet  unlefs  they  fhew  fomething  on 
the  other  fide,  that  may  give  way  for  a  Suppo- 
fltion  to  the  contrary,  that  it  came  out  of  their 
Hands  by  Surprize,  or  that  anybody  elfe  delivered 
it  to  the  King,  without  their  Knowlege  or  Con- 
fent,  here  muft  needs  be  a  very  violent  Prefump- 
tion  that  they  did  do  it }  and  when  nothing  of 
that  is  faid  on  their  fide,  can  any  Jury  upon  their 
Confciences  fay,  that  it  was  not  publifhed  by  them? 
And  it  being  found  in  Middlefex^  though  it  might 
be  written  and  compofed  in  Surry^  yet  furely  we 
have  given  a  convincing  Evidence,  that  either  they 
publifhed  it,  or  caufed  it  to  be  publifhed  in  Mid- 
dlcfex, 

[Pray  call  Mr.  Grayham.] 
Crier.  He  is  gone  out  of  the  Hall. 
Mr.  Soil.  Gen.  My  Lord,  there  is  in  Law  aPre- 
fumption  that  is  Evidence,  though  there  be  no 
pofitive  Proof. 

Sir  Rob.  Sawyer.  But  not  in  an  Information  for 
a  Libel, 

Mr.  Soil.  Gen.  This  Is  a  meer  Queftion  of  Fa£t} 
there  is  no  Difficulty  in  the  Law  of  it  at  all}  for 
It  is  plain,  if  thefe  Lords,  or  any  of  them,  did 
confent  and  agree  to  the  Publifliing  of  this  Paper 
in  Middlefex.^  they  are  guilty  of  this  Information } 
and  whether  they  are  guilty  or  not  guilty,  we  do 
rely  upon  the  Circumftances  proved,  which  are 
violent ;     Firft,    that   they    were  the  Men  that 


the  Authors  of  it,  is  undeniable  }    for  they   have 
owned  it :  Men  of  their  Learning  and  Parts  never 
did  any  fuch  thing  in  vain:    And  then  that  they 
were  concerned  in  the  publifliing  of  it  in  Middk- 
fcx.,   we  offer  for  Proof  that  which  was  laid  by 
Mr.  Pepys   and    Mr.  Blatlrjuayt .,    who,   though 
they  do  not  come  directly  and  exprefly  to   the 
formal  Words  of  fuch  a  Qiieftion,  yet  they  tell 
you,  cfpecially  Mr.  Blalhtvayt,  that  they  did  ap- 
prehend it,  and  it  was  the  Collection  of  all  their 
Thoughts,  and  they  took  it  for  granted,  as  a  Thing 
that  every  body  was  fatisfied  in,   that   they   did 
deliver  that  Paper  to  the  King.     I  muft  confefs, 
and  agree,  there  is  no  Proof  of  the  Delivery  of  it 
by  my  Lords  the  Bilhops  to  the  King  }   but  we 
know  very  well,  that  it  is  no  Wonder,  when  a 
Paper  is  Libellous,  that  Men  fhould  ule  all  the 
Skill  they  can  to  publifli  it  with  Impunity :  And 
this  is  a  Thing  that  was  done  after  fome  Time 
of  Premeditation   and  ferious   Confultation  }   for 
it  was  fome  Days  after  the  Order  for  reading  the 
Declaration  was  publifhed,   that  this  was  framed 
and  delivered,  and  it  concerned  them  to  be  wary 
(as  it  feems  they  have  been)  but  take  this  altoge- 
ther,  my  Lord,   the  Paper  being  found  in  the 
King's  Hands,  it  is  in  thefe  Perfons  Power,  and 
it  lies  upon  them  to  make  it  out  plain,   what  be- 
came of  this  Paper,  which  once  lay  m  their  own 
Hands  and  Cuitody:  They  can  give  an  Account 
of  it,  they  can  give  Light  unto  it.     If  they  do 
not,  I  fhall  fubmit  to  the  Jury,   whether  this  is 
not   fufficient  Evidence  to  convi6t  them}   eipe- 
cially  when,  being  examined,  they  did  not  make 
that  their  Excufe.     They  never  faid,   this  Paper 
indeed  we  figned,  but  we  did  not  intend  to  pub- 
lifli it,   we  intended  to  ftifle  it }    that  had  been 
fome  Excul'e  :     But  for  them  to  fay  now,  they 
did  not  prefent  it  to  the  King,   I  muft  fubmit  to 
the  Jury,  whether  they  will  believe  upon  this  Evi- 
dence, that  thefe  Lords  the  Bifhops  did  prefent  it, 
or  caufe  it  to  be  prefented  to  the  King ;  then  they 
are  guilty  of  this  Matter :  And  I  lca\'e  it  to  them, 
and  their  Confciences,   what  they  will  think  upon 
the  whole. 

Air.  Recorder.     My  Lord,    if  your  Lordfhip 
pleafe— — 

L.  C.  J.  What,  again  ?  Well,  go  on  Sir  Bart/jo- 

lomeiv  Shore.,  if  we  muft  have  a  Speech' 

Air.  Recorder.    Nay,   my  Lord,    I  would    not 
trefpafs  upon  your  Lordfhip. 

L.  C.  J.  Gentlemen  of  the  Jury,  here  is  an 
Information  againft  my  Lords  the  Bifliops  ;  I 
think  I  need  not  trouble  my  felf  to  open  all  of 
it,  becauie  I  fee  you  are  Men  of  Underflanding, 
Men  of  great  Diligence,  and  have  taken  Notes 
your  felves,  fome  of  you }  therefore  I  ftiall  fay  only 
fomething  of  the  Proof  that  is  required  in  fiich  a 
Cafe,  and  of  the  manner  of  the  Proof  that  has 
been  given  in  this  Cafe,  and  then  tell  you  my 
Opinion  in  Point  of  Law.  Here  is  an  Informati- 
on brought  by  Mr.  Attorney  General,  on  Behalf 
of  the  King,  againft  thefe  Reverend  Fathers  of 
the  Church,  the  Archbifhop  and  the  reft}  and 
it  is  for  pubhlhing  a  feditious  Libel,  under  the 
Pretence  of  a  Petition,  in  whicli  are  contained 
the  Words  that  are  fcen.  Gentlemen,  the  Infor- 
mation is  long }  it  tells  you,  that  the  King,  out 
of  his  Gracious  Clemency  to  all  his  loving  Sub- 
jefts,  and  for  other  Confiderations,  had  thought 
fit  to  publifh  a  Declaration  of  Indulgence,  that 
all  his  loving   Subjects   might   have  Liberty   of 

Con- 


i688. 


B.  R.  /or  ^  Libel. 


3^1 


Confcience,  upon  the  4tli  of  Jpri!^  in  the  third 
Year  of  his  Reign,  and  that  this  was  (ct  forth  by 
the  King  j  and  that  the  King,  of  his  farther 
Grace,  about  the  zjth  of  Jptil  then  next  fol- 
lowing—— 

Mr.  Finch.  I  humbly  beg  your  Lordfiiip's  Fa- 
vour. 

L.  C.  J.  What  fay  you,  Mr.  Finch  ? 

Mr.  Finch.  I  ask  your  Pardon  for  breaking  in 
upon  you  when  you  are  direfting  the  Jury.  I 
know  1  fhould  not  do  it,  but  I  hope  you  will  not 
be  angry  with  me  for  it. 

L.  C.  7-  If  I  thought  you  did  any  Service  to  your 
Client,  I  fhould  willingly  hearken  to  you. 

Mr.  Flitch.  That  which  I  humbly  ofl'er  to  your 
Lordlliip,  is  only  to  remember  your  Lordlhip 
where  we  were. 

L.C.  J.  Go  on.  Sir. 

Air.  Finch.  I  would  only  (ay  this,  my  Lord, 
the  Queftion  is,  whether  this  be  Evidence,  or 
no  ? 

L.  C.  J.  I  am  forry,  Mr.  Finch.^  you  have  that 
Opinion  of  me,  as  to  think  I  fhould  not  leave  it 
fairly  to  the  Jury. 

*Mr.  Finch.  I  only  fpcak  it,  my  Lord,  becaufc 
if  it  be  Evidence,  we  have  other  Matters  to  of- 
fer in  Anfwer  to  that  Evidence,  and  in  our  own 
Defence . 

L.  C.  J.  If  you  have  more  to  offer,  why  did 
you  conclude  here,  and  let  me  begin  to  dire6t  the 
Jury  .'  But  dncc  you  fay  you  have  other  Matter  to 
offer,  we  will  hear  it. 

AIr.S.Pe7?ibcrton.  My  Lord,  we  fubmit  to  your 
Lordlliip's  Direftion. 

L.C.J.  No,  no,  you  do  not}  you  fay  you  have 
further  Matter  to  offer. 

Air.  PoUcxfcn.  My  Lord,  we  fhall  reft  it  here. 

L.  C.  J.  No,  no,  I  will  hear  Mr.  Finch.  Go 
on,  my  Lords  the  Bifliops  fhall  not  fay  of  me,  I 
would  not  hear  their  Council:  I  have  been  already 
told  of  being  Council  againft  them,  and  they  fhall 
never  fay  that  I  would  not  hear  their  Council  for 
them. 

Air.  Serj.  Lcvinz.  My  Lord,  we  befeech  your 
Lordlhip  go  on  with  yourDireclionsj  for  all  that 
Mr.  Finch  faid,  was  only  that  this  was  not  fufficient 
Evidence. 

L.  C.  J.  No,  Brother,  he  fays  you  have  a 
great  deal  more  to  offer,  and  I  will  not  refufe  to 
hear  him.  The  Court  will  think  there  was  fome- 
thing  more  than  ordinary,  therefore  I  will  hear 
him  j  fuch  a  learned  Man  as  he  Ihallnot  be  refufed 
to  be  heard  by  me,  I'll  affure  you.  Why  don't 
you  go  on,  Mr.  Finch? 

Air.  Finch.  My  Lord,  1  beg  your  Pardon  for 
interrupting  you  ;  but  all  that  I  was  going  to  fay 
would  have  amounted  to  no  more  than  this,  that 
there  being  no  Evidence  againft  us,  we  muft  of 
Courfe  be  aquitted. 

Air.  Jufl.  HoUoivay.  My  Lord  did  intend  to 
have  faid  as  much  as  that,  1  dare  fay. 

L.  C.  J.  Well,  Gentlemen  of  the  Jury,  we  have 
had  Interruption  enough — — 

Air.  Soil.  Gen.  My  Lord,  I  muft  beg  your  Par- 
don for  interrupting  you  now  ;  and  I  am  very 
glad  thefe  Gentlemen  have  given  us  this  Occa- 
fion,  becaufe  we  fhall  now  be  able  to  clear  this 
Point.  There  is  a  Fatality  in  fomc  Caufes,  my 
Lord,  and  fo  there  is  in  this  >  we  muft  beg  your 
Patience  for  a  very  little  while,  for  we  have  No- 
tice that  a  Perfon  of  very  great  Quality  is  com- 
ing,   that  will  make  it  appear,   that   they  made 
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their  Addrcffcs  to  him,  that  they  might  deliver  it 
to  the  King. 

L.C.J.  Well —  you  fee  what  comes  of  the  In- 
terruption, Gentlemen,  now  we  muft  ftay ■ — 

[Then  there  isas  a  Paufc  for  near  half  an  Hour^ 

Mr.  Jtt.  Gen.  Pray,  my  I<ord,  put  the  Ca(c 
that  a  Man  writes  a  Libel  in  one  County,  and  it  is 
found  in  another,  is  not  he  anfwerable,  unlcfj  he 
can  fliew  fomething  that  may  fatisfy  the  Jury  how 
it  came  there? 

Air.  Soil.  Gen.  Ought  he  not  to  give  an  Account 
what  became  of  it  ? 

L.  C.  J.  No  :  Look  you,  Mr.  Attorney,  you 
muft  look  to  your  Information,  and  then  you  will 
find  the  Cafe  that  you  put  does  not  come  up  to 
it  :  It  is  for  Writing,  Compofing  and  Publifliing, 
and  caufing  to  be  Publiihed,  and  all  this  is  laid  in 
Middlefe.x  :  Now  you  have  pro\cd  none  of  all 
thefe  Things  to  be  done  in  the  County. 

Air.  Att.  Gen.  They  did  in  Aliddlcfex  confefs  it 
was  theirs. 

L.  C.  J.  Ay,  but  the  owning  their  Hands  is  not 
a  Publication  in  Middle/ex,  and  fo  1  ihould  have 
told  the  Jury. 

Mr.  Finch.  I  beg  your  Lordfiiip's  Pardon  for 
interrupting  you. 

Mr.  Jtt.  Gen.  But,  my  Lord,  does  it  not  put 
the  Proof  upon  them,  to  prove  how  it  came  out 
of  their  Hands  into  the  King's  Hands .' 

L.  C.  J .  No,  the  Proof  lies  on  your  Part. 

Mr.  Polkxfen.  Pray,  my  Lord,  give  us  your 
Favour  to  difmifs  us  and  the  Jury. 

Mr.  Soil.  Gen.  My  Lord,  our  Witnefles  will  be 
here  prefently. 

Air.  Att.  Gen.  Sure,  my  Lord,  the  Prefumpti- 
on  is  on  our  Side. 

Air.  Juft.  Poivcll.  No,  the  Prefumption  is  againft 
yoU}  for  my  Lord  Archbiffiop  lived  in  Surry ^  and 
it  is  proved  was  not  out  of  Lamheth-Houfe  fince 
Michaelmas.,  till  he  came  before  the  Council. 

Air.  S.  Pemherton.  Pray,  good  my  Lord,  we 
ftand  mightily  uneafy  here,  and  fo  do  the  Jury, 
pray  difmifs  us. 

L.C.J.  I  cannot  help  it,  it  isyour  own  Fault. — ■ 
\fthen  there  was  another  great  Paufe.'] 

L.  C.  J.  Sir  Bartholomew  Shore.,  now  we  have 
Time  to  hear  your  Speech,  if  you  will. 

Mr.  Polkxfen.  My  Lord,  there  is  no  body  come, 
nor  I  believe  will  come. 

Mr.  Soil.  Gen.  Yes,   he  will  come  prefently  j 
we  have  had  aMeffcnger  from  him. 
[Call  Air.  Graham.] 

Crier.  He  is  gone,  and  faid  he  would  come  pre- 
fently. 

Mr.  Soil.  Gen.   My  Lord,    he  will  bring  our 

Witneffes  with  him 

[Then  there  was  another  Paufe."] 

Air.  S.  Pemherton.  My  Lord,  this  is  very  unu- 
fual  to  ftay  thus  for  Evidence. 

L.  C.  J.  It  is  fo }  but  I  am  fure  you  ought  not 
to  have  any  Favour  Mr.Sollicitor,  are  you 

affured  that  you  fhall  have  this  Witnefs  that  you 
fpeak  of  ? 

Air.  Soil.  Gen.  Yes,  my  Lord,  he  will  be  here 
prefently. 

L.  C.  J.  We  have  ftaid  a  great  while  already, 
and  therefore  it  is  fit  that  we  fhould  have  fome 
Oath  made  that  he  is  coming. 

Mr.  Soil.  Gen.  The  Crier  tells  you,  that  Mr, 
Graham  did  acquaint  him,  that  he  would  return 
prefently. 
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Mr.  Soil.  Gen.  Let  your  Left-Hand  give  your 
Right-Hand  the  Oath. 

\_'Tbe  Ciicr  f-ivorii.'] 
L.  C.  J.    By  the  Oath  that  you  have   taken, 
did  Mr.  Graham  tell  you,  there  was  any   further 
Witncfs  coming  in  this  Cafe  ? 

Crier.  Yes,  my  Lord,  he  did  >  hs  went  out  of 
the  Hall,  and  returned  when  your  Lordfhip  was 
directing  the  Jury,  and  he  asked  me  what  the  Court 
were  upon;  and  1  told  him  you  were  direding 
the  Jury,  and  then  he  faid,  my  Lord  Sunderland 
was  a  coming,  but  he  would  go  and  prevent 
him  ;  and  afterwards  he  returned,  and  finding 
vourLordlhip  did  not  go  on  to  dired:  the  Jury,  he 
laid  he  would  go  again  for  my  Lord  Sunderland.^ 
whom  he  had  lent  away,  and  he  is  now  gone  for 
him,  and  he  faid  he  would  bring  him  with  him 
prefently. 

L.  C.  J.  Well  then,  we  muft  flay  till  the  Evi- 
dence for  the  King  comes,  for  now  there  is  Oath 

made  that  he  is  coming. 

\_Jnd  after  a  confiderable  Paufe  the  Lord  Prcft- 

dent  came.'] 
Mr.  Jtt.  Gen.   My  Lord,   we  muft  pray  that 
my  Lord  Prefident  may  be  fworn  in  this  Cafe,  on 
Behalf  of  the  King. 

{jTbe  Lord  Prefident  fvuorn.'] 
Mr.  Jtt.  Gen.  My  Lord,  with  your  Lord- 
fliip's  Favour,  I  would  ask  my  Lord  Prefident  a 
Queftion  :  Your  Lordlhip  remembers  where  we 
left  this  Caufc;  we  have  brought  it  to  this  Point, 
'J'hat  this  Petition  came  to  the  King's  Hands  y 
that  it  is  a  Petition  written  by  my  Lord  Arch- 
bifhop,  and  fubfcribed  by  the  reft  of  my  Lords 
the  Biihops ;  but  there  is  a  Difficulty  made,  whe- 
ther this  Petition  thus  prepared  and  written  was 
by  them  delivered  to  the  King,  and  whether 
my  Lords  the  Bifhops  were  concerned  in  the 
doing  of  it,  and  were  privy,  or  Parties  to  the 
Delivery.  Now  that  which  I  would  ask  your 
Lordfhip,  my  Lord  Prefident,  is.  Whether  they 
did  make  their  Application  to  your  Lordfhip  to 
fpeak  to  the  King. 

Mr.  Soil.  Gen.  Did  they  make  their  Application 
to  your  Lordlliipupon  any  Account  whatfoever.^ 

Lord  Prefident.  My  Lord,  my  Lord  Bilhop  of 
Sl.jifaph.,  and  my  Lord  Biihop  of  Chicbefter  came 
to  my  Office,  and  told  me,  they  came  in  the 
Names  of  my  Lord  Archbifiiop  of  Canterbury^ 
and  four  others  of  their  Brethren,  and  themfelves, 
with  a  Petition,  which  they  defired  to  deliver  to 
his  Majefty,  and  they  did  come  to  me  to  know 
which  was  the  beft  way  of  doing  it,  and  whether 
the  King  would  give  them  Leave  to  do  it  or  not  ? 
They  would  have  had  me  read  their  Petition,  but 
I  refufed  it,  and  faid,  I  thought  it  did  not  at  all 
belong  to  me,  but  I  would  let  the  King  know  their 
Defire,  and  bring  them  an  Anfwer  immediately, 
what  his  Pleafure  was  in  it;  which  I  did.  I  ac- 
quainted the  King,  and  he  commanded  me  to  let 
my  Lords  the  Biihops  know,  they  might  come 
when  they  pleafed,  and  I  went  back  and  told  them 
foi  upon  which  they  went  and  fetch'd  the  reft  of 
the  BiHrops,  and  when  they  came,  immediately 
they  went  into  the  Bed-Chamber,  and  into  ano- 
ther Room,  where  the  King  was.  This  is  that  I 
know  of  the  Matter. 

Mr.  Soil.  Gen.  About  what  Time  was  this,  pray 
my  Lord  "i 

Lord  Prefident.  I  believe  there  could  not  be 
much  Time  between  my  coming  from  the  King, 
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the  King.  " 

Mr.  Soil.  Gen.  They  were  with  the  King  that 
Day  ^ 

Lord  Prefident.  Yes,  they  were. 

Mr.  Soil.  Gen.  Was  this  before  they  appeared 
in  Council  ? 

Lord  Prefident.  Yes,  it  was  feveial  Days  before. 

Mr.  Soil.  Gen.  Then  I  think  now,  my  Lord, 
the  Matter  is  very  plain. 

Mr .f  ufl .  Allyhone .  Did  they  acquaint  your  Lord- 
fhip that  their  Bufinefs  was  to  deliver  a  Petition  to 
the  King  ? 

Lord  Prefident.  Yes,  they  did. 

Mr.  Soil.  Gen.  And  they  would  have  had  my 
Lord  read  it,  he  fays. 

Mr.  Att.  Gen,  And  this  was  the  fame  Day  that 
they  did  go  in  to  the  King? 

Lord  Prefident.  The  very  fame  Day,  and  I  think 
the  fame  Hour ;  for  it  could  not  be  much  longer. 

L.  C.  J.  Now  it  is  upon  you,  truly;  it  will  be 
prefumed  to  be  the  fame,  unlefs  that  you  prove 
that  you  delivered  another——  Pray,  my  Lord, 
did  you  look  into  the  Petition? 

Lord  Prefident.  No,  I  refufed  it ;  I  thought  it 
did  not  concern  me. 

A'Ir.  Jujl.  Powell.  Did  you  fee  them  deliver  it  to 
the  King,  my  Lord? 

Lord  Prefident.  I  was  not  in  the  Room  when  it 
was  delivered. 

Mr.  Jitfl.  Powell.  They  did  open  their  Petition 
to  your  Lordfhip,  did  they  ? 

Lord  Prefident.  They  offered  me  to  read  it,  but 
I  did  refufe. 

L.  C.  J.  Will  you  ask  my  Lord  Prefident  any 
Queftion,  you  that  are  for  the  Defendants? 

Sir  Rob.  Sawyer.  No,  my  Lord. 

Mr.  Soil.  Gen.  Then,  my  Lord,  we  muft  beg 
one  Thing  for  the  fake  of  the  Jury,  if  your  Lord- 
fhip can  turn  your  felf  a  little  this  Way,  and  de- 
liver the  Evidence  you  have  given  over  again,  that 
they  may  hear  it. 

Lord  Pref  dent.  My  Lord,  I  will  repeat  it  as  near 
as  I  can;  I  think  I  fhall  not  vary  the  Senfe.  The 
Bifliops  of  St.  Afaph  and  Chicbefter  came  to  my 
Office,  I  do  not  know  juft  the  Day  when,  but 
it  it  was  to  let  ine  know,  that  they  came  in  the 
Names  of  the  Archbifhop,  and  four  others  of  their 
Brethren  Is  it  neceflary  I   fhould   name 

them  ? 

L.  C.  J.  Do  it,  my  Loid,  if  you  can. 

Lord  Prefident.  They  were  the  Bifhops  of  Ely, 
Bath  and  Wells.,  Briftol^  and  Peterborough :  They 
came  to  let  me  know,  in  the  Name  of  the  Arch- 
bifhop, thofe  four,  and  themfelves,  that  they 
had  a  Petition  to  deliver  to  the  King,  if  he  would 
give  them  Leave,  and  defired  to  know  of  me 
which  was  the  beft  way  to  do  it.  I  told  them  I 
would  know  the  King's  Pleafure,  and  bring  them 
Word  again:  They  offered  me  their  Petition  to 
read,  but  I  did  not  think  it  fit  for  me  to  do  it,  and 
therefore  I  refufed,  and  would  not  read  it ;  but  I 
went  immediately  to  the  King,  and  acquainted  his 
Majefty  with  it,  and  he  commanded  me  to  let: 
them  know  they  might  come  when  they  would, 
which  I  immediately  did ;  They  faid  they  would  go 
and  fpeak  with  fome  of  their  Brethren  that  were 
not  far  off  :  In  the  mean  time  1  gave  Order  that 
they  fhould  be  admitted  when  they  came,  and  they 
did  in  a  little  Time  return,  and  went  firft  into  the 
Bed-Chamber,  and  then  into  the  Room  where  the 
King  was. 

Mr. 


J  (588. 


B.  R.  for  a  Libel. 


Mr.  Soil.  Gen.   And  this  was  before  they  came 
and  appeared  at  the  Council  ? 
Lord  Prefident.  Yes,  it  was. 
Mr.  Pollexfen.  Your  Lordfhip  did  not  read  any 
thing  of  the  Petition  ? 

Lord  Prefident.  No,  Sir,  I  did  not,  I  rcfufed  it. 
Mr.  Pollexfen.  Nor  does  your  Lordfhip  know 
what  Petition  was  delivered  to  the  King? 

Lord  Prefident.  I  did  not  know  any  thing  of  it 
from  them  then. 

/..  C.  J.  Now  you  may  make  your  Obferva- 
tions  upon  this  two  Hours  hence:  Now  wc  ihall 
liear  what  Mr.  Finch  had  further  to  offer,  I  fup- 
pofe. 

[Then  my  Lord  Prefident  went  away."] 
Mr.  Soil.  Gen.  I  think  now  it  is  very  plain. 
L.  C.  J.  Truly,  I  muft  needs  tell  you,  there 
was  a  great  Prefumption  before,  but  there  is  a, 
greater  now,  and  I  think  I  fhall  leave  it  withfome 
Effect  to  the  Jury.  I  cannot  fee  but  here  is 
enough  to  put  the  Proof  upon  you.  They  came 
to  the  Lord  Prefident,  and  asked  him  how  they 
might  deliver  a  Petition  to  the  King:  He  told 
them  he  would  go  fee  what  the  King  faid  to  it. 
They  would  have  had  him  read  their  Petition,  but 
he  refufed  it:  He  comes  and  tells  them  the  King  faid 
they  might  come  when  they  would ;  Then  thofe 
two  that  came  to  my  Lord  Prefident  went  and  ga- 
thered up  the  other  four  (the  Archbilhop  indeed 
was  not  there)  but  they  fix  came,  and  my  Lord 
Prefident  gave  Direftion  they  fhould  be  let  in,  and 
they  did  go  into  the  Room  where  the  King  was. 
Now  this,  with  the  King's  producing  the  Paper, 
and  their  owning  it  ar  the  Council,  is  fuch  a  Proof 
to  me,  as  I  think  will  be  Evidence  to  the  Jury  of 
the  Publication. 

Mr.  Pollexfen.  Then,  my  Lord,  thus  far  they 
only  can  go ;  the  Archbifliop  was  not  there,  and 
fo  there  is  no  Evidence  againft  him. 

Mr.  Soil.  Gen.  As  to  the  Writing,  we  have  gi- 
ven Proof  againft  him,  for  it  is  all  his  Hand. 

Mr.  Pollexfen.  That  ftill  is  in  another  County, 
and  there  is  nothing  proved  to  be  done  by  my  Lord 
Archbifhop  in  Middle fex ;  and  next,  for  the  other 
fix  Lords,  my  Lord  Prefident  does  not  fay  that  this 
is  the  Petition  that  they  faid  they  had  to  deliver  to 
the  King;  nor  did  he  fee  them  deliver  any  thing 
to  the  King ;  but  that  is  ftill  left  doubtful,  and 
under  your  Judgment,  fo  that  it  ftands  upon  Pre- 
fumption, not  upon  Proof,  that  this  is  the  fame, 
and  left  under  Confideration. 

Mr.  Att.  Gen.  Then  we  will  leave  it  fairly  to 
the  Jury  upon  this  Fa6t. 

Mr.  Pollexfen.  If  fo,  then  we  defire  to  be  heard 
in  our  Defence. 

Sir  Rob.  Sawyer.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  of  the  Jury,  you  have  heard 
this  Charge  which  Mr.  Attorney  has  been  pleafed 
to  make  againft  my  Lords  the  Bifiiops,  and  that 
is  this,  That  they  did  confpire  to  diminifh  the 
Royal  Authority,  and  Regal  Prerogative,  Power, 
and  Government  of  the  King,  and  to  avoid  the 
Order  of  Council;  and  in  Profecution  of  this, 
they  did  fiilfly,  malicioufly  and  feditioufly  make 
a  Libel  againft  the  King,  under  Pretence  of  a 
Petition,  and  did  publifli  the  fame  in  the  King's 
Prefence. 

This,  Gentlemen,  is  a  very  heinous  and  heavy 
Charge  ;  but  you  fee  how  ftiort  their  Evidence 
is  :  The  Evidence  they  bring  forth  is  only,  that 
my  Lords  the  Bilhops  prefented  the  Paper  to  the 
King  in  t!ie  moft  private  and  humble  Manner 
Vol.  IV, 
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they  could  :  That  which  they  have  been  fo  many 
Hours  a  proving,  and  which  they  cry  up  to  be  as 
ftrong  an  Evidence  as  ever  was  given,  proves  it 
to  be  the  fartheft  from  Sedition  in  the  doing  of 
it  that  can  bej  and  you  fee  what  it  19,  it  is  a  Pe- 
tition to  be  relieved  againft  an  Order  of  Council 
which  they  conceive  they  were  aggrieved  by! 
They  indeed  do  not  deal  fairly  with  the  Court 
nor  with  us,  ia  that  they  do  not  fetit  forth  that  ic 
was  a  Petition. 

L.  C.  J.  That  was  over-ruled  before. 
Sir  Rol.  Sawyer.  I  do  not  infift  upon  it  now 
(o  much  an  Exception  to  the  Information,  as  I 
do  the  Evidence.  They  fet  this  forth  to  be  a 
fcandalous  Matter,  but  it  only  contains  their  Rea- 
fons,  whereby  they  would  fatisfy  his  Majefty  why 
they  cannot  comply  in  a  Concurrence  with  his 
Majefty's  Pleafure  ;  and  therefore  they  humbly 
befeech  the  King,  and  beg  and  requeft  him  (as  the 
Words  of  it  are)  that  his  Majefty  would  be  plea- 
fed  not  to  infift  upon  their  diftributing  and  reading 
of  this  Declaration :  So  the  Petitioners,  on  Behalf 
of  themfelves  and  the  whole  Clergy  of  England^ 
beg  of  the  King  that  he  would  pleafe  not  to  infifl 
upon  it. 

Gentlemen,  you  may  obfei-ve  it,  that  there  is 
nothing  in  this  Petition  that  contains  any  thing 
of  Sedition  in  it ;  and  it  would  be  ftrange  this 
Petition  Ihould  be  Felo  defe,  and  by  one  Part  of 
it  deftroy  the  other.  It  is  laid  indeed  in  the  In- 
formation, that  it  was  with  Intent  and  Purpofe  to 
diminifh  the  King's  Royal  Authority ;  but  I  ap- 
peal to  your  Lordfliip,  the  Court,  and  the  Jury, 
whether  there  be  any  one  Word  in  it,  that  any 
way  touches  the  King's  Preiogative,  or  any  Tittle 
of  Evidence  that  has  been  given  to  malte  good 
the  Charge.  It  is  an  Excufe  barely  for  their  Non- 
compliance with  the  King's  Order,  and  a  beg- 
ging of  the  King  with  all  Humility  and  Submiffi- 
on,  that  he  would  be  pleafed  not  to  infift  upon  the 
reading  of  his  Majefty's  Declaration  upon  thefe 
Grounds,  becaufe  the  difpenfing  Power  upon 
which  it  was  founded,  had  been  feveral  times  in 
Parliament  declared  to  be  againft  Law,  and  be- 
caufe it  was  a  Cafe  of  that  Confequence  that  they 
could  not  in  Prudence,  Honour,  or  Confcience 
concur  in  it. 

My  Lord,  Mr.  Attorney  has  been  pleafed  to 
charge  in  this  Information,  that  this  is  a  falfe, 
malicious  and  feditious  Libel :  Both  the  Falfity  of 
it,  and  that  it  was  malicious  and  feditious,  are  all 
Matters  of  Fa6t,  which,  with  Submiflion,  they 
have  offered  to  the  Juiy  no  Proof  of,  and  I  make 
no  Queftion  but  eafily  to  demonftrate  the  quite 
contrary. 

For,  my  Lord,  I  think  it  can  be  no  Queftion, 
but  that  any  Subjed:  that  is  commanded  by  the 
King  to  do  a  Thing  which  he  conceives  to  be  a- 
gainft  Law,  and  againft  his  Confcience,  may  hum- 
bly apply  himfelf  to  the  King,  and  tell  him  the 
Reafon  why  he  does  not  that  thing  he  is  com- 
manded to  do,  why  he  cannot  concur  with  his  Ma- 
jefty in  fuch  a  Command. 

My  Lord,  that  which  Mr.  Attorney  did  infift 
upon  in  the  Beginning  of  this  Day  (and  he  pre- 
tended to  cite  Ibme  Cafes  for  it)  was,  that  in 
this  Cafe,  my  Lords  the  Bifhops  were  not  fued 
as  Bifhops,  nor  profecuted  for  their  Religion. 
Truly,  my  Lord,  I  do  not  know  what  they  are 
fued  for  elfe :  The  Information  is  againft  them  as 
Bifhops,  it  is  for  an  Aft  they  did  as  Bilhops,  and 
no  othervvife  ;  and  for  an  Ad  they  did,  and  do 
A  a  a  i  con- 
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fhall   ihew   you   that  they  are   not  fuch  as 


Conceive  they  lawfully  might  do  with  relation  to 
their  Ecciefiallical  Polity,  und  the  Government  of 
their  People  as  Billiops. 

The  next  Thing  that  Mr.  Attorney  offered  was, 
That  it  was  not  for  a  Non-fcafance,  but  for  a 
Fcafance.  It  is  true,  my  Lord,  it  is  for  a  FeaHince 
in  making  of  the  Petition,  but  it  was  to  cxcufe  a 
Non-fcafance,  the  not  reading  according  to  the 
Order}  and  this  fure  was  lawful  for  all  the  Bi- 
fhops  as  Subjects  to  do ;  and  I  iTiall  flicw  it  was 
certainly  the  Duty  of  my  Lords  the  Bifhops,  or 
any  Peer  of  this  Realm,  to  do  the  fame  in  a  l;ke 
Cafe.  It  was  likewife  faid,  they  were  profecuted 
here  for  affronting  the  Government,  and  inter- 
meddling with  Matters  of  State  >  but  I  beg  your 
Lordlliip  and  the  Jury  to  conlider,  whether  there 
is  one  'little  of  this  mentioned  in  the  Petition,  or 
any  Evidence  given  of  it.  The  Petition  does  not 
meddle  with  any  thing  of  any  Matter  of  State, 
but  refers  to  an  Ecclefiaftical  Matter,  to  be  exe- 
cuted by  the  Clergy,  and  to  a  Matter  that  has 
Relation  to  Ecclelrallical  Caufes  ;  fo  that  they 
were  not  Bufy-bodies,  or  fuch  as  meddled  in  Mat- 
ters that  did  not  relate  to  them,  but  that  which 
was  properly  within  their  Sphere  and  Jurifdi- 
ction. 

But  after  all,  there  is  no  Evidence,  nor  any 
Sort  of  Evidence  that  is  given  by  Mr.  Attorney, 
that  will  maintain  the  leall  Tittle  of  this  Charge  j 
and  how  he  comes  to  leave  it  upon  this  Sort  of 
Evidence  I  cannot  tell  j  all  that  it  amounts  to  is, 
That  my  Lords  the  Bifhops  being  grieved  in  this 
Manner,  made  this  Petition  to  the  King  in  the 
moll  private  and  refpeclful  Manner}  and  for  him 
to  load  it  with  fuch  horrid  black  Epithets,  that  it 
was  done  libelloufly,  malicioufly,  and  fcandaloully, 
and  to  oppofe  the  King  and  Government,  'tis  very 
hard)  'tis  a  Cafe  of  a  very  extraordinary  Nature, 
and  I  believe  my  Lords  the  Bifhops  cannot  but 
conceive  a  great  deal  of  Trouble,  that  they  fliould 
lie  under  fo  heavy  a  Charge,  and  that  Mr.  At- 
torney fliould  draw  fo  fevere  an  Information  a- 
gainll  them,  when  he  has  fo  little  Proof  to  make 
It  out. 

My  Lord,  by  what  we  have  to  fay  to  it, we  hope 
we  fhall  give  your  Lordfhip  and  the  Jury  Satis- 
fiidtion,  that  we  have  done  but  our  Duties,  fup- 
pofing  here  has  been  a  fufficient  Evidence  of  the 
Faft  given,  which  we  leave  to  your  Lordlliip  and 
the  Jury. 

My  Lord,  we  fay  in  fhort.  That  this  Petition 
is  no  more  than  what  any  Man,  if  he  be  command- 
ed to  do  any  thing,  might  humbly  do  it,  and  not 
be  guilty  of  any  Crime  :  And,  my  Lord,  as  to  the 
Matter  of  our  Defence,  it  will  confili  of  thefe 
Heads : 

Firft^  We  fhall  confider  the  Matter  of  this  Pe- 
tition. 

Secondly^  The  Manner  of  the  delivering  it, 
according  as  they  have  given  Evidence  here } 
and, 

7'birdly,  Tlie  Perfons  that  have  delivered  this 
Petition.  And  we  hope  to  make  it  appear,  be- 
yond all  Qiieffion,  that  the  Matter  contained  in 
this  Petition,  is  neither  fiilfe  nor  contrary  to  Law, 
but  agreeable  to  all  the  Laws  of  the  Land  in 
all  Times.  We  ihall  likewife  fhew  you  (though 
that  appear  fijfhciently  to  you  already)  that  the 
Manner  of  delivering  it  was  fo  flrr  from  being 
fcditious,  that  it  was  in  the  mofl:  iecret  and  pri- 
vate Manner,  and  with  the  greatefl  Humility  and 
Duty  imaginable.     And  then  as  to  the  Perfons, 
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Mr.  Attorney  fays,  who  meddle  with  Matters  of 
State,  that  are  out  of  their  Sphere}  but  they  are 
Perfons  concerned,  and  concerned  in  Intcreil  in 
the  Cafe,  to  make  this  humble  Application  to  the 
King.  And  when  we  have  proved  all  this  Mat- 
ter, you  will  fee  how  llrangely  we  are  black- 
ned  with  Titles  and  Epithets  which  we  no  ways 
deferve,  and  of  which,  God  be  thanked,  there  is 
no  Proof. 

For,  my  Lord,  for  the  Matter  of  the  Petition, 
v/e  fliall  confider  two  Things. 

The  Firft  is,  The  Prayer,  which  is  this }  They 
humbly  beg  and  defire  of  the  King,  on  Behalf  of 
thcmfelves  and  the  reil  of  the  Clergy,  that  he 
would  not  infifl  upon  the  Reading  and  Publiihing 
of  this  Declaration. 

Surely,  my  Lord,  there  is  nothing  of  Falfity 
in  this,  nor  any  thing  that  is  contrary  to  Law,  or 
unlawful  for  any  Man  that  is  prefTed  to  any  thing, 
efpecially  by  an  Order  of  Council }  and  this  is  no- 
thing but  a  Petition  againft  an  Order  of  Council  j 
and  if  there  be  an  Order  that  commands  my  Lords 
the  Bifltops  to  do  a  Thing  that  feems  grievous  to 
them,  finely  they  may  beg  of  the  King  that  he 
would  not  infift  upon  it. 

And  for  this  Matter,  they  were  fo  well  fatisfied 
about  if,  and  fo  far  from  thinking  that  it  was  any 
Part  of  a  Libel,  that  they  left  it  out  of  the  Infor- 
mation, and  lb  have  made  a  deformed  and  abfurd 
Story  of  it,  without  Head  or  Tail,  a  Petition  di- 
re£led  to  no  body,  and  for  nothing,  it  being  with- 
out both  Title  and  Prayer }  fo  that  this  is  plain,  it 
was  lawful  to  petition. 

Then,  my  Lord,  the  next  Thing  is,  the  Reafons 
which  my  Lords  the  Bifhops  come  to  acquaint  the 
King  with }  why,  in  Honour  and  Confcience  they 
cannot  comply  with,  and  give  Obedience  to  this 
Order }  and  the  Reafons,  my  Lord,  are  two. 

The  firft  Reafon  that  is  affigned,  is,  the  feveral 
Declarations  that  have  been  in  Parliament  (feve- 
ral of  which  are  mentioned)  that  fuch  a  Power 
to  difpenle  with  the  Law,  is  againft  Law,  and  that 
it  could  not  be  done  but  by  an  A£t  of  Parliament  j 
for  that  is  the  Meaning  of  the  Word  Illegal,  that  has 
no  other  Signification  but  unlawful  }  the  fame 
Word  in  Point  of  Signification  with  the  Word 
Illicite,  which  they  have  ufed  in  their  Informa- 
tion, a  Thing  that  cannot  be  done  by  LaW}  and 
this  they  are  pleafed  to  tell  the  King,  not  as 
declaring  their  own  Judgments,  but  what  has 
been  declared  in  Parliament}  though  if  they  had 
done  the  former,  they  being  Peers  of  the  Realm, 
and  Bifhops  of  the  Church,  are  bound  to  under- 
ftand  the  Laws,  efpecially  when  (as  I  fhall  come 
to  ihew  you)  they  are  made  Guardians  of  thefe 
Laws }  and  if  any  thing  go  amifs,  and  contrary 
to  thefe  Laws,  they  ought  to  inform  the  King 
of  it. 

My  Lord,  the  next  Thing  is,  Becaufe  it  is  a 
Thing  of  fo  great  Moment,  and  the  Confequences 
that  will  arife  from  their  publiihing  of  this  De- 
claration, and  that  too,  my  Lord  (for  the  latter 
I  fliall  begin  firft  with)  there  can  be  no  Queftion 
about,  or  any  Pretence  that  this  is  libellous  or 
falfe;  for  certainly  it  is  a  Cafe  of  the  greateft  Con- 
fcquence  to  the  whole  Nation  that  ever  was,  there- 
fore it  cannot  be  falfe  or  libellous  to  fay  fo. 

My  Lord,  I  would  not  mention  this,  for  I  am 
loth  to  touch  upon  Things  of  this  Nature,  had  not 
the  Information  itfelf  made  it  the  very  Gift  of  the 
Charge}  for  the  Information  (if  there  be  any  thing 

in 
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in  it)  fays,  that  it  was  to  diminilli  the  King's  Pre- 
rogative and  Regal  Power  in  pubhfhing  that  De- 
claration. 

Now,  my  Lord,  what  the  Confequcncc  of  this 
would  be,  and  what  my  Lords  the  Bilhops  meant 
by  laying,  it  was  a  Caufe  of  great  Moment,  will 
appear,  by  conlidcring  that  which  is  the  main 
Claufe  in  the  Declaration,  at  which  my  Lords  the 
Bilhops  fcrupled,  which  is  the  main  Stumbling- 
block  to  my  Lords,  and  has  been  to  many  honelt 
Men  befidcs,  and  that  is  this. 

"  We  do  likewife  declare.  It  is  our  Royal  Will 
"  and  Pleafure,  that  from  henceforth  the  Execution 
"  of  all  and  all  manner  of  Penal  Laws,  in  Matters 
*'  Ecclefiaftical,  for  not  coming  to  Church,  or  not 
"  receiving  the  Sacrament,  or  for  any  other  Non- 
*'  conformity  to  the  Religion  ellablilTied  >  or  for 
"  or  by  reafon  of  the  Exercife  of  Religion  in 
"  any  Manner  whatfoever,  be  immediately  fuf- 
*'  pended  •,  and  the  further  Execution  of  the  ftid 
"  Penal  Laws,  and  every  of  them,  is  hereby  fuf- 
*'  pended. 

Now,  ray  Lord,  this  Claufe 

Here  the  Lord      either  is  of  fome  legal  Effcft  and 

Chief  Tuftice  fpeak-    Signification,  or  it  is  not.     If 

ing  afide,  laid,  » P      «  it--, 

L.c.].imiiJlnot  Mr.  Attorney,    ortheKmgs 

ftifer  this ;  they  in-  Council,  do  fay  it  is  of  no  Ef- 

und   to  difftiie  the  f^Q-  {[-,  Law,  then  there  is  no 

Ktnp  Pou'cr  cf  M-  ^^^.^  j^^^      ^j^^^^  this  Petition 

pending  Laws.  '.  , 

Mr.  juft.  Powell,  does  no  ways  impeach  the  Kmg  s 
My  Lord,  they  muft  Prerogative,  in  frying,  it  has 
iieccJTanly  fall  upon    ]^^^^  declared  in  Parliament,  ac- 

t hat  Point  ;  fir  tj  the  ,.  ^\       v       ■>     r^  -y 

Kmi  hath  no  Such       cordmg  as  the  Kmgs  Council 

vo-wer)  as  clearly  he    do  agree  the  Law  to  be. 

hath  notm  myjudg-        gut,  my  Lord,  if  it  have  any 

ment)  the  natural  ^^^Q.  -^^^  l.^^  ^,^ j  ^^^^^  L^^^^ 
Con  equence  will  be,  ^  -        ,    1  ;       tr-  r    ^  ■ 

that  this  Petition  is  are  fufpended  by  Virtue  of  this 

no  Diminution  of  the  Claufe  in  the  Declaration  j  then 

King's  Regal  Power,  certainly,  my  Lord,  it  is  of  the 

andfonotfeditioHsor  ^^^^  jjfj^^l  Confequence  that 

libellous.  ,  ,  r  J    •      I 

L.  c.  J.   Brother  '^^^  be  thought  of,  and  it  be- 

I  know  you  are  full  of  hoved  my  Loids,  who  are  the 

that  Doa/ine ;  but  Fathers  of  the  Church,    hum- 

ti:S:ps%in^  bly  to  reprefenti^tto  the  King. 
710  occajfon  to  fay.         For,  my  Lord,  by  this  De- 

that  I  deny  to  hear  claration,   and  particularly    by 

iheir  Council.    Bro-  j^at  Claufe  in  it,  not  only  the 

ther,  you  (hall  have     -r  r  it    r  ^-  l 

your  mi  for  once,  1  Laws  of  our  Reformation,  but 

w7/  hear  them,  let  all  the  Laws  for  the  Preferva- 

them  talk  till  they  are  tion  of  the  Chriftian  Religion 

weary.  in  general  are  fufpended,    and 

Mr.   Tult.  Powell.     ,      °  c  t-  r     1 

1  dejire  no  greater  Li-  become  of  no  Forccj  if  there 

beriy  to  be  granted  be    fuch    an    Effcd:    in    Law 

them  than  what  in  wrought  by  this  Declaration  as 

Jufiicethecour, ought  j^  p,.ctendcd  j  that  is,  that  the 

to  grant,  that  is,  to     ,^J..        .  ^     ,^,     V 

hear  them  in  Defince  Obligation  of  Obedience  to 
of  their  Clients.  them  ceafeth,  the  Reafon  of  it 

is  plain,  the  Words  cannot  ad- 
mit of  fuch  a  Quibble  as  to  pretend,  that  the  fuf- 
pending  the  Execution  of  the  Law,  is  not  a  fuf- 
pending  of  the  Lawj  for  we  all  know  the  End  of 
every  Law,  in  its  primary  Intent,  is  Obedience  to 
it  j  that  of  the  Penalty  comes  in  by  way  of  Pu- 
nifhment  and  Recompence  for  their  Difobedience. 
Now,  my  Lord,  if  this  Declaration  does  dif- 
charge  the  King's  Subjefts  from  their  Obedience 
to,  and  the  Obligation  from  thofe  Laws  j  then 
pray,  my  Lord,  where  are  we  ?  Then  all  the  Laws 
(A  the  Reformation  are  fufpended,  and  the  Laws 
of  Chriftianity  itfelf,  by  thofe  latter  Words  [or 
for  or  by  rciion  of  Religion  in  any  Manner  what- 


fcievcr]  (o  that  it  is  not  confined  to  the  Chriftian 
Religion,  but  all  other  Religions  are  permitted 
under  this  Claufe ;  and  thus  all  our  Laws  for  keep- 
ing the  Sabbath,,  and  which  diftinguifli  us  from 
Heathens,  will  be  fufpended  too. 

My  Lord,  this  is  fuch  an  Inconvenience  as,  I 
think,  I  need  name  no  morcj  and  it  is  a  very  natu- 
ral Confequence  from  that  Claufe  of  the  Declara- 
tion j  it  difchargcs  at  once  all  Miniiiers  and  Cler- 
gymen from  performing  their  Duty  in  reading  the 
Service  of  the  Church  j  it  difcharges  their  Hearers 
from  attending  upon  that  Service. 

When  a  Law  is  fufpended,  the  Obligation 
thereof  is  taken  away  j  and  thofe  that  before 
thought  thcmfelves  bound  to  obey,  now  conclude 
they  are  not  fo  obliged  j  and  what  a  Mifchief  that 
will  be  to  the  Church,  which  is  under  the  Care 
of  my  Lords  the  Bifliops,  your  Lordfliip  will  ea- 
fily  apprehend. 

Thefe  Things,  my  Lord,  I  only  mention,  to 
fhew  the  great  and  evil  Confequenccs  that  appa- 
rently follow  upon  fuch  a  Declaration,  which  made 
my  Lords  the  Bifliops  decline  obeying  the  Order, 
and  put  them  under  a  Necefllty  of  applying  thus 
to  the  King,  to  acquaint  him  with  the  Reafons 
why  they  could  not  comply  with  his  Commands 
to  read  this  Declaration  to  the  People,  becaufe 
the  Confequences  thereof  were  fo  great,  it  tending 
naturally  to  lead  the  People  into  fo  great  an  Error, 
as  to  believe  thofe  Laws  were  not  in  Force,  when 
in  Truth  and  Reality  they  are  ftill  in  Force,  and 
continue  to  oblige  them. 

And  that  being  the  fecond  Reafon  in  this  Peti- 
tion, I  come  next  to  confider  it,  to  wit,  that  the 
Parliament  had  often  declared  this  pretended  Pow- 
er to  be  Illegal  >  and  for  that  we  fhall  read  the  fe- 
veral  Records  in  Parliament  mentioned  in  their 
Petition,  and  produce  feveral  antient  Records  of 
former  Parliaments  that  prove  this  Point  >  and 
particularly  in  the  Time  of  RkJiard  the  Second, 
concerning  the  Statute  of  Provifors,  where  there 
were  particular  Difpenfations  for  that  Statute, 
the  King  was  enabled  to  do  it  by  A<5t  of  Parlia- 
ment, and  could  not  do  it  without. 

L.  C.  J.  Pray,  Sir  Robert  Sawyer.,  go  to  your 
Proofs,  and  referve  your  Arguments  till  after- 
wards. 

Sir  Rob.  Sawyer.  My  Lord,  I  do  but  fhortly 
mention  thefe  Things ;  fo  that,  my  Lord,  as  to 
the  Matter  of  this  Petition,  we  lliall  fhew  you, 
that  it  is  true  and  agreeable  to  the  Laws  of  the 
Land. 

Then,  my  Lord,  as  to  the  Manner  of  deliver- 
ing it,  I  need  fay  no  more,  but  that  it  is  plain 
from  their  Evidence,  that  it  was  in  the  moll  pri- 
vate and  humble  Manner.  And,  as  my  Lord  Pre- 
fident  faid.  Leave  was  asked  of  the  King  for 
them  to  be  admitted  to  prefent  it :  Leave  was  gi- 
ven, and  accordingly  they  did  it. 

We  come  then,  my  Lord,  to  the  third  Thing, 
the  Perfons,  thefe  noble  Lords ;  and  we  ihall  fhew 
they  are  not  Bufy-bodies,  but  in  this  Matter  have 
done  their  Duty,  and  meddled  with  their  own  Af- 
fairs.    That,  my  Lord,  will  appear, 

Firft,  By  the  general  Care  that  is  repofed  in 
them  by  the  Law  of  the  Land  :  They  are  fre- 
quently in  our  Books  called  the  King's  Spiritual 
Judgesi  they  are  entrufted  with  the  Care  of  Souls, 
and  the  Superintendency  over  all  the  Clergy  is 
their  principal  Care, 

Bur, 


fpecialCare  put  upon  ,     .  . 

of  an  Aft  of  Parliament  ;  for,  over  and  above 
the  general  Care  of  the  Church,  by  Virtue  of 
their  Offices  as  Bilhops,  the  A£t  of  i  Eliz.  Cap.^ 
z.  makes  them  fpecial  Guardians  of  the  Law  of 
Uniformity,  and  of  that  other  Law  in  his  late 
Majefty's  Reign  V  where  all  the  Claufes  of  thatSta- 
tute  of  I  Eliz.  are  revived,  and  made  applicable  to 
theprefent  State  of  the  Church  of  Ew^'/^k^.  Now 
in  that  Statute  of  i  Eliz.  there  is  this  Claufe. 

Jml  for  the  due  Execution  hereof,  the  ^leen's 
wofi  Excellent  Afajefty,  the  Lords  Spiritual  and  Tem- 
poral, and  all  the  Commons  in  this  prefent  Parlia- 
ment ajembled,  do,  in  God's  Name,  earneflly  require 
and  charge  all  the  JrchbifJjops,  and  Bifhops,  and 
other  Ordinrries,  that  they  do  endeavour  themfelves, 
to  the  Utmofl  of  their  Knowledges,  that  the  due  and 
true  Execution  hereof  may  be  had  throughout  their 
Diocejfes  and  Ch.vges,  as  they  ivill  anfwer  before 
God,  fcrfuch  Evils  and  Plagues  whereivith  Almigh- 
ty God  may  jufly  punifh  his  People,  for  negleHing  this 
good  and  ivholefome  Law. 

This  is  the  Charge  that  lies  upon  the  Bifhops, 
to  take  Care  of  the  Execution  of  that  Law>  and  I 
fhall  pray  by  and  by,  that  it  may  be  read  to  the 
Jury. 

Mr.  Soil.  Gen.  That  is  very  well,  indeed!  To 
what  Purpofe? 

Sir  Rob.  Sawyer.  So  that,  my  Lord,  by  this  Law 
it  is  plain,  that  my  Lords  the  Bifhops,  upon  Pain 
of  bringing  upon  themfelves  the  Imprecation  of 
this  A6b  of  Parliament,  are  obliged  to  fee  it  execu- 
ted ;  and  then,  my  Lord,  when  any  thing  comes 
under  their  Knowledge,  efpecially  if  they  are  to  be 
Afters  in  it,  that  hath  luch  a  Tendency  todeflroy  the 
very  Foundation  of  the  Church,  as  the  Sufpenfion 
of  all  the  Laws  that  related  to  the  Church  muft  do, 
it  concerns  them  that  have  no  other  Remedy,  to 
addrefs  the  King,  by  Petition,  about  it. 

For  that,  Mr.  Attorney,  my  Lord,  has  agreed, 
that  if  a  proper  Remedy  be  purfued  in  a  proper 
Court,  for  a  Grievance  complained  of,  though 
there  rnay  be  many  hard  Words  that  elfe  would  be 
fcandalous,  yet,  being  in  a  regular  Courfe,  they 
are  no  Scandal  :  And  fo  it  is  laid  in  Lake's  Cafe, 
in  my  Lord  Hobart. 

My  Lord,  we  mufl  appeal  to  the  King,  or  we 
can  appeal  to  no  body,  to  be  relieved  againlt  an  Or- 
der of  Council  with  which  we  are  aggrieved  >  and 
it  is  our  Duty  fo  to  do,  according  to  the  Care 
that  the  Law  hath  placed  in  us. 

Befides,  my  Lord,  the  Bifliops  were  command- 
ed by  this  Order,  to  do  an  Aft  relating  to  their 
Ecclefialtical  Funftion,  to  diflribute  it  to  be  read 
by  their  Clergy  :  And  how  could  they  in  Con- 
fcience  do  it,  when  they  thought  Part  of  the  De- 
claration was  not  according  to  Law  ? 

Prav,  my  Lord,  What  has  been  the  Reafon  of 
his  Majefty's  confulting  of  his  Judges?  And  if  his 
Maiefty,  or  any  the  great  Officers,  by  his  Com- 
mand, are  about  to  do  any  thing  that  is  contrary 
to  Law,  was  it  ever  yet  an  Offence  to  tell  the  King 
fo?  I  always  look'd  upon  it  as  the  Duty  of  an  Of- 
ficer or  Magiftrate,  to  tell  the  King  what  is  Law, 
and  what  is  not  Law. 

In  Cavendiffs  Cafe,  in  the  Queen's  Time,  there 
was  an  Office  granted  of  the  Retorn  of  the  Writs 
oi  Super fedeas  in  the  Court  of  Common-Pleas  j  and 
he  comes  to  the  Court,  and  delires  to  be  put  into 
the  I'oirtffion  of  the  Office:  The  Court  told  him, 
They  could  do  nothing  in  it,  but  he  muft  bring 


Profits,  and  to  take  Security  to  anfwer  the  Profits, 
as  the  Judgment  of  the  Law  fhould  go:  But  the 
fudges  there  return  an  Anfwer,  That  it  was  againlt 
Law,  and  they  could  not  do  it.  Then  there  comes 
a  fecond  Letter.;  reciting  the  former,  and  com- 
manding their  Obedience  :  The  Judges  returned 
for  Anfwer,  They  were  upon  their  Oaths,  and  were 
fworn  to  keep  the  Laws,  and  would  not  do  it. 

My  Lord,  The  like  was  done  in  the  Time  ot 
my  Lord  Hobart :  We  have  it  reported  in  Ander- 
fon,  in  a  Cafe  where  a  Prohibition  had  gone : 
There  came  a  MefTage  from  Courtj  that  a  Conful- 
tation  fhould  be  granted ;  and  that  was  a  Matter 
wherein  there  were  various  Opinions,  whether  it 
was  ex  Neceffitate,  or  Difcretionary  j  but  there  they 
return'd.  That  it  was  againft  Law,  for  any  fuch 
MefTage  to  be  fent. 

Now  here,  my  Lord,  is  a  Cafe  full  as  ftrongt 
My  Lords  the  Bifhops  were  commanded  to  do  an 
Aft,   which  they  conceived  to  be  againft  Law, 
and  they  declined  it,  and  tell  the  King  the  Rea- 
fon i  and  they  have  done  it  in  the  moft  humble 
Manner  that  could  be,  by  way  of  Petition.  If  they 
had  done  (as  the  Civil  Law  terms  it)  Refcrihere  ge- 
nerally, that  had  been  lawful  J  but  here  they  have 
done  It  in  a  more  refpeftful  Manner,  by  an  hum- 
ble Petition.  If  they  had  faid  the  Law  was  other- 
wife,  that  fure  had  been  no  Fault ;  but  they  do 
not  lb  much  as  that,  but  they  only  fay,  it  was  fo 
declared  in  Parliament}  and  they  declare  it  with 
all  Humility  and  Dutifulnefs.     So  that,  my  Lord, 
if  we  confider  the  Perfons  of  the  Defendants,  they 
have  not  afted  as  Bufy-bodies  j  and  therefore,  as 
this  Cafe  is,  when  we  have  given  our  Evidence, 
here  will  be  an  Anfwer  to  all  the  Implications  of 
Law  that  are  contained  in  this  Information :  For 
they  would  have  this  Petition  work  by  Implica- 
tion of  Law,  to  make  a  Libel  of  it }  but  by  what 
I  have  faid,  it  will  appear,  there  was  nothing  of 
Sedition,  nothing  of  Malice,  nothing  of  Scandal 
in  itj  nothing  of  the  Salt,  and  Vinegar,  and  Pep- 
per, that  they  have  put  into  the  Cafe.     We  flaall 
prove  the  Matters  that  I  have  open'd  for  our  De- 
fence, and  then,  I  dare  fay,  your  Lordlliip  and  the 
Jury  will  be  of  Opinion,  we  have  done  nothing 
but  our  Duty. 

Mr.  Finch.  May  it  pleafe  your  Lordfhip,  and 
you,  Gentlemen  of  the  Jury,  This  Information 
lets  forth  (as  you  may  obferve  upon  opening  it) 
that  the  King  having,  by  his  Royal  Prerogative, 
fet  forth  his  Declarations  that  have  been  read,  and 
made  an  Order  of  Council  for  the  reading  the  faid 
Declarations  in  the  Churches,  and  that  the  Archbi- 
fliop  and  Billiops  fliould  feverally  fend  them  into 
their  DioccfTes,  to  be  read}  my  Lords  the  Bifhops, 
that  are  the  Defendants,  did  confult  and  confpire 
together  to  diminifh  the  Kingly  Authority,  and 
Royal  Prerogative  of  the  King,  and  his  Power 
and  Government  in  his  Regal  Prerogative,  in  fet- 
ting  forth  his  Declaration}  and  that,  in  Profecu- 
tion  of  that  Confpiracy,  they  did  contrive  (as  it 
was  laid  in  the  Information)  a  malicious,  fedi- 
tious,  falfc,  and  feigned  Libel,  under  Pretence  of 
a  Petition,  and  fo  fet  forth  the  Petition}  and  that 
they  publifhed  the  Petition  in  the  Prefence  of  the 
King. 

To  this  Charge  in  the  Information,  Not  Guilty 
being  pleaded,  the  Evidence  that  hath  been  given 
for  the  King,  I  know  hath  been  obferved  by  the 
Court  and  the  Jury,  and  I  know  will  be  taken  in- 
to 
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to  Confideration,  how  far  it  does  come  up  to  the 
Proof  of  the  Delivery  of  this  Petition  by  my  Lords 
the  BifliopSi  for  all  that  was  fuid  till  my  LordPre- 
fident  was  pleafed  to  come,  was  no  Evidence  of 
any  Delivery  at  all  j  and  my  Lord  Prefident's 
Evidence  is,  that  they  were  going  to  deliver  a 
Petition  ;  but  whether  they  did  deliver  it,  or  did 
it  not,  or  what  they  did  deliver,  he  does  not  know. 
This  is  all  the  Evidence  that  has  been  given  for 
the  King. 

But  fuppofing  now,  my  Lord,  that  there  were 
Room  to  prefume  that  they  had  delivered  this  Pe- 
tition fct  forth  in  the  Information,  let  us  confider 
what  the  Quellion  is  between  the  King  and  ray 
Lords  the  Bifliops  :  The  Queflion  is,  whether 
they  are  guilty  of  contriving  to  diminifh  the 
King's  Regal  Authority  and  Royal  Prerogative,  in 
his  Power  and  Government,  in  fetting  forth  this 
Declaration  ?  Whether  they  are  guilty  of  the  ma- 
king and  prefenting  a  malicious,  leditious  and  fcan- 
dalous  Libel  j  and  whether  they  have  publifhed  it, 
as  it  is  faid  in  the  Information,  in  the  King's  Pre- 
fence  ? 

So  that  the  Queflion  is  not  now  reduced  to  this, 
Whether  this  Paper,  that  is  fet  forth  in  the  In- 
formation, was  delivered  to  the  King  by  my  Lords 
the  Billiops}  but  whether  they  have  made  a  ma- 
licious and  fcandalous  Libel,  with  an  Intent  to 
diminifh  the  King's  Royal  Prerogative,  and  King- 
ly Authority  ?  And  then ,  if  you  Gentlemen 
ihould  think  that  there  is  Evidence  given  fufficient 
to  prove  that  ray  Lords  the  Bifhops  have  deliver- 
ed to  the  King  that  Paper  which  is  fet  forth  in  the 
Information  ;  yet,  unlefs  they  have  delivered  a 
falfe,  malicious,  feditious  and  fcandalous  Libel  j 
iinlefs  they  have  publifhed  it,  to  flir  up  Sedition 
in  the  Kingdom  ;  and  unlefs  they  have  contrived 
this  by  Confpiracy,  to  diminifh  the  King's  Royal 
Prerogative  and  Authority,  and  that  Power  that 
is  faid  to  be  in  the  King,  my  Lords  the  Bifhops 
are  not  guilty  of  this  Accufation. 

There  are  in  this  Declaration  feveral  Claufes, 
which,  upon  reading  of  the  Information,  I  am 
fure,  cannot  but  have  been  obferved  by  you,  Gen- 
tlemen of  the  Jury  j  and  one  fpeciai  Claufe  hath 
been  by  the  Council  already  opened  to  you,  and 
1  fhall  not  enlarge  upon  it. 

My  Lord,  this  Petition  that  is  thus  delivered  to 
the  King,  if  it  be  a  Libel,  a  fcandalous  and  fe- 
ditious Libel  (as  the  Information  calls  it)  it  mufl 
be  (o^  either  for  the  JMatter  of  the  Petition,  or 
for  the  Perfons  that  delivered  the  Petition,  or  for 
the  Manner  of  their  prefenting  and  delivering  it  : 
But  neither  for  the  Matter,  nor  for  the  Perfons, 
nor  for  the  Manner  of  prefenting  it,  is  there  any 
Endeavour  to  diminifli  the  King's  Royal  Preroga- 
tive, nor  to  flir  up  Sedition,  nor  Refledion  upon 
the  King's  Royal  and  Kingly  Authority. 

The  Petition  does  humbly  fet  forth  to  his  Ma- 
jefty,  that  there  having  been  fuch  a  Declaration, 
and  fuch  an  Order  of  Council  >  they  did  humbly 
reprefent  to  his  Majeily,  that  they  were  not  a- 
vcrfe  to  any  thing  commanded  them  in  that  Or- 
der, in  refpcdl  to  the  jufl  and  due  Obedience 
that  rhey  owed  to  the  King,  nor  in  refpe6t  of 
their  Want  of  a  due  Tendernefs  to  thofe  Perfons 
to  whom  the  King  had  been  pleafed  to  fliew  his 
Tendernefs ;  but  the  Declaration  being  founded 
upon  a  Power  of  Difpenling,  which  had  been  de- 
clared illegal  in  Parliament  feveral  Times,  and  par- 
ticularly in  the  Year  1661,  7Z,  and  8f,  they  did 
humbly  befeech  his  Majefty  (they  not  being  able 
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to  comply  with  his  Command  in  that  Matter) 
that  he  would  not  infifl  upon  it. 

Now,  my  Lord,  W  here  is  the  Contrivance  to 
diminifli  the  King's  Regal  Authoiiry,  and  Royal 
Prei-ogative  ? 

This  is  a  Declaration  founded  upon  a  Power  of 
difpenfing,  which  undertakes  to  fufpend  all  Laws 
Ecclefiaflical  whatfoevcr  >  for  not  coming  to 
Church,  or  not  receiving  the  Saciament,  or  any 
other  Non-conformity  to  the  Religion  eflabUfh- 
ed,  or  for,  or  by  reafon  of  the  Exercifc  of  Reli- 
gion in  any  Manner  whatfocver  >  ordering  that 
the  Execution  of  all  thofe  Laws  be  immediately 
fufpended,  and  they  are  thereby  declared  to  be 
fufpended  j  as  if  the  King  had  a  Power  to  fufpend 
all  the  Laws  relating  to  his  eflablifhed  Religion, 
and  all  the  Laws  that  were  made  for  the  Security 
of  our  Reformation.  Thefe  are  all  fufpended  by 
his  Majefly's  Declaration  (  as  it  is  faid  )  in  the 
Information,  by  Virtue  of  his  Royal  Prerogative, 
and  Power  fo  to  do. 

Now,  my  Lord,  I  have  always  taken  it,  with 
Submiflion,  that  a  Power  to  abrogate  Laws,  is  as 
much  a  Part  of  the  Legiflacure,  as  a  Power  to 
make  Laws  :  A  Power  to  lay  Laws  afleep,  and 
to  fufpend  Laws,  is  equal  to  a  Power  of  abro- 
gating them  ;  for  they  are  no  longer  in  being, 
as  Laws,  while  they  are  fo  laid  afleep,  or  fufpend- 
ed :  And  to  abrogate  all  at  once,  or  to  do  it  Time 
after  Time,  is  the  fame  Thing  ;  and  both  are 
equally  Parts  of  the  Legiflature. 

My  Lord,  In  all  the  Education  chat  I  have 
had,  in  all  the  fmall  Knowledge  of  the  Laws  that 
I  could  attain  to,  I  could  never  yet  hear  of,  or 
learn,  that  the  Conftitution  of  the  Government  in 
England  was  otherwife  than  thus.  That  the  whole 
Legiflative  Power  is  in  the  King,  Lords  and  Com- 
mons J  the  King  and  his  two  Houfes  of  Parlia- 
ment. But  then,  if  this  Declaration  be  founded 
upon  a  Part  of  the  Legiflature,  which  mull  be 
by  all  Men  acknowledged,  not  to  refide  in  the 
King  alone,  but  in  the  King,  Lords  and  Commons, 
it  cannot  be  a  legal  and  true  Power,  or  Prerogative. 

This,  my  Lord,  has  been  attempted,  but  in 
the  lafl  King's  Time ;  it  never  was  pretended  till 
then  J  and  in  that  firfl  Attempt,  it  was  fo  far 
from  being  acknowledged,  that  it  was  taken  No- 
tice of  in  Parliament,  and  declared  againfl  :  So  it 
was  in  the  Years  1662,,  and  1671. 

In  the  Year — (5z,  where  there  was  but  the 
leafl  Umbrage  given  of  fuch  a  difpenfing  Pow- 
er ;  although  the  King  had  declared,  in  his  Speech 
to  the  Parliament,  that  he  wifhed  he  had  fuch  a 
Power,  which  his  Declaration  before  feemed  to 
afTume  ;  the  Parliament  was  fo  jealous  of  this, 
that  they  immediately  made  their  Application  to 
his  Majeily,  by  an  Addrefs  againfl  the  Declarati- 
on J  and  they  give  Reafons  againfl  it,  in  their 
Addrefs  :  One  in  particular  was,  Tljat  the  King 
could  not  difpenfe  with  thofe  Laivs.,  without  an  ASt 
of  Parliament. 

There  was  another  Attempt  in  1672,  and  then, 
after  his  Majefly  had,  in  his  Speech  mentioned  his 
Declaration  to  them,  the  Parliament  there  again, 
particularly  the  Houfe  of  Commons,  did  humbly 
addrefs  to  his  Majefly  >  fetting  forth,  that  this 
could  not  be  done  by  Law,  without  an  Acl  of 
Parliament :  And  your  Lordfhip,  by  and  by,  upon 
reading  the  Record,  will  be  fatistied  what  was  the 
Event  of  all  this.  His  Majefly  himfelf  was  fo  far 
pleafed  to  concur  with  them  in  that  Opinion,  that 
he  cancelled  his  Declaration,  tore  off  the  Seal,  and 
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caufcd  it  to  be  made  known  totheHoufeof  Lords, 
by  the  Lord  Chancellor,  who,  by  his  Majelly's 
Command,  iaiisfied  the  Houfe  of  it,  that  hisMa- 
jcfty  had  broken  the  Seal,  and  canccll'd  the  Decla- 
ration j  with  this  further  Declaration,  which  is 
enter'd  in  the  Records  of  the  Houi'e,  T/jat  itJJwukl 
never  be  dratvn  into  Example^  or  Confcqtience. 

My  Lord,  The  Matter  flanding  thus,  in  refpeft 
to  the  King's  Prerogative,  and  the  Declarations 
that  had  been  made  in  Parliament  j  confider  next, 
I  befeech  you,  how  far  my  Lords  the  Bifhops 
were  concerned  in  this  Qiieftion,  humbly  to  make 
their  Application  to  the  King. 

My  Lords  the  Bifliops  lying  under  a  Command 
to  publifh  this  Declaration,  it  was  their  Duty, 
as  Peers  of  the  Realm,  and  Bifhops  of  the  Church 
of  England^  humbly  to  apply  themfelves  to  his 
Majeity,  to  make  known  their  Reafons  why  they 
could  not  obey  that  Command  ;  and  they  do  it 
with  all  Submiffion,  and  all  Humility,  reprefenting 
to  his  Majefty  what  had  been  declared  in  Parlia- 
ment ;  and  it  having  been  fo  declared,  they  could 
not  comply  with  his  Order,  as  apprehending  that 
this  Declaration  was  founded  upon  that  which  the 
Parliament  declared  to  be  illegal  ;  and  fo  his 
Majelfy's  Command  to  publifh  this  Declaration, 
would  not  warrant  them  fo  to  do.  This  they 
did  as  Peers  >  and  this  they  had  a  Right  to  do 
as  Bifhops,  humbly  to  advife  the  King. 

For,  fuppofe,  my  Lord  (  which  is  not  to  be 
fuppofed  m  every  Cafe,  nor  do  I  fuppofe  it  in 
this :  But  fijppofe  that  there  might  be  a  King  of 
England  that  fhould  be  mifled.  I  do  not  fup- 
pole  that  to  be  the  Cafe  now,  I  fay,  but  I  know 
It  hath  been  the  Cafe  formerly)  that  the  King 
ihould  be  environed  with  Counfellors  that  had 
given  him  evil  Advice  ;  it  hath  been  objefted  as 
a  Clime  againft  fuch  evil  Counfellors,  that  they 
would  not  permit  and  fuffer  the  Great  Men  of 
the  Kingdom  to  offer  the  King  their  Advice. 
How^ often  do  we  fay  in  IVeftm'mfter-hall^  that 
the  King  is  deceived  in  his  Grant .'  There  is 
fcarce  a  Day  in  the  Term,  but  it  is  faid  in  one 
Court  or  other  }  but  it  was  never  yet  thought 
an  OifLnce  to  fay  fo :  And  what  more  is  there 
in  this  Cafe  ? 

My  Lord,  if  the  King  was  mif-informed,  or 
under  a  Mifapprehenfion  of  the  Law,  my  Lords, 
as  they  are  Peers,  and  as  they  are  Bifhops,  are  con- 
cerned in  it  j  and  if  they  humbly  apply  them- 
felves to  the  King,  and  offer  him  their  Advice, 
where  is  the  Crime  ? 

My  Lord,  thefe  noble  Lords,  the  Defendants, 
had  more  than  an  ordinary  Call  to  this ;  for  be- 
fides  the  Duty  of  their  Office,  and  the  Care  of 
the  Church,  that  was  incumbent  on  them  as  Bi- 
fhops, they  were  here  to  become  A6tors  j  for 
they  were,  by  that  Order  of  Council,  commanded 
themfelves  to  publifh  it,  and  to  dilfribute  it  to  the 
feveral  Minifters  in  their  feveral  DiocefTes,  with 
their  Commands  to  read  it  :  Therefore  they  had 
more  than  ordinary  Reafon  to  concern  themfelves 
in  the  Matter. 

Next,  we  are  to  confider,  my  Lord,  in  what 
Manner  this  was  done  :  They  make  their  Appli- 
cation to  the  King,  by  an  humble  Petition,  with 
all  the  Decency  and  Refped  that  could  be  fhewn ; 
asking  Leave,  firft,  to  approach  his  Perf^n  }  and 
having  Leave,  they  offered  my  Lord  Prefident  the 
Matter  of  their  Petition,  that  nothing  might 
feem  hard,  or  dif-refpeftful,  or  as  if  they  inten- 
ded any  thing  that  was  unfit  to  be  avowed.  When 


they  had  taken  all  this  Care  in  their  Approach, 
and  begging  Leave  for  it,  they  come  fecretly  to 
the  King  in  private,  when  he  was  all  alone,  and 
there  they  humbly  prefent  this  Petition  to  his  Ma- 
jefty. Now,  how  this  can  be  called  the  Publi- 
cation of  a  malicious  and  feditious  Libel,  when 
it  was  but  the  prefenting  of  a  Petition  to  the  King 
alone  ;  and  how  it  can  be  faid  to  be  with  an  In- 
tent to  ftir  up  Sedition  in  the  People  againfl  his 
Majefty,  and  to  alienate  the  Hearts  of  his  People 
from  him,  when  it  was  in  this  private  Manner  de- 
livered to  him  himfelf  only,  truly  I  cannot  ap- 
prehend. 

My  Lord,  I  hope  nothing  of  this  can  be 
thought  an  Offence  :  If  the  Jury  fhould  think 
that  there  has  been  Evidence  flifficient  given  to 
prove  that  my  Lords  the  Bifhops  did  deliver  this 
Paper  to  the  King,  yet  that  is  not  enough  to 
make  them  guilty  of  this  Information,  unlels 
this  Paper  be  likewife  found  to  be  in  Diminution 
of  the  King's  Royal  Prerogative  and  Regal  Au- 
thority in  difpenfing  with,  and  fufper.ding  of 
all  Laws,  without  Aft  of  Parliament  :  L'nlefs  it 
be  found  to  be  a  Libel  againft  the  King,  to  tell 
him,  that  in  Parliament  it  was  fo  and  fo  declared  : 
And  unlefs  the  prefenting  this  by  Way  of  Petiti- 
on (which  is  the  Right  of  all  People  that  appre- 
hended themfelves  aggrieved ,  to  approach  his 
Majcfly  by  Petition  )  be  a  libelling  of  the  King: 
And  unlefs  this  humble  Petition,  in  this  Manner 
prefented  to  the  King  in  private,  may  be  laid  to 
be  a  malicious  and  feditious  Libel,  with  an  Intent 
to  ftir  up  the  People  to  Sedition  :  Unlefs  all  this 
can  be  found,  there  is  no  Man  living  can  ever 
find  my  Lords  the  Bifliops  guilty  upon  this  In- 
formation. Therefore,  my  Lord,  we  will  go  on, 
and  make  out  this  Matter  that  we  have  opened  to 
your  Lordfhip,  if  Mr.  Attorney,  and  Mr.  Sollicitor 
think  fit  to  argue  the  Points  that  we  havejopened. 

Mr.  Polkxj'cn.  Pray ,  my  Lord,  fpare  me  a 
Word  on  the  fame  Side.  For  the  firfl  Point,  ic 
is  a  Point  of  Law,  whether  the  Matter  contain- 
ed in  this  Petition  be  a  Libel.  The  King's  Coun- 
cil pretend  it  is  fo,  becaufe  it  fays,  the  Declara- 
tion is  founded  upon  a  Power  the  Parliament  has 
declared  to  be  illegal.  But  we  fry,  that  whatfo- 
ever  the  King  is  pleafed  to  fay  in  any  Declaration 
of  his,  it  is  not  the  King's  faying  of  it  that 
makes  it  to  be  Law.  Now,  wc  fay,  this  Decla- 
ration under  the  Great  Seal,  is  not  agreeable  to 
the  Laws  of  the  Land ;  and  that  for  this  Reafon, 
becaufe  it  does,  at  one  Blow,  fet  afide  all  the  Law 
we  have  in  England. 

My  Lord,  if  this  be  denied,  we  muft  a  little 
debate  this  Matter }  for  they  are  almoll  all  penal 
Laws  }  not  only  thofe  before  the  Reformation, 
but  fince  •,  upon  which  the  whole  Government, 
both  in  Church  and  State,  does  in  a  great  Meafure 
depend. 

Efpecially,  my  Lord,  in  Matters  of  Religion, 
they  are  all  penal  Laws :  For,  by  the  Acl  of  Uni- 
formity, which  my  Lords  the  Bifhops  are  fworn 
to  obferve,  and  adjured  by  an  exprefs  Claufc  in 
the  Aft,  no  Man  is  to  preach  unlets  he  be  Epif- 
copally  ordained  j  no  Man  is  to  preach  without  a 
Licence.  If  all  this  be  fet  afide,  I  confefs  then, 
it  will  go  very  far  into  the  whole  Ecclcfiaftical 
Government.  If  this  be  denied,  we  are  ready  to 
argue  that  too. 

L.  C.  y.  They  are  to  do  fo  ftill. 

Mr.  Polkxfen.  My  Lord,  I  am  furc  the  Con- 
fequence  is  otherwife,  if  this  Declaration  fignifie 
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any  thing.  And  if  it  be  the  Will  of  the  King, 
my  Lord,  the  Will  of  the  King  is  what  the 
Law  is.  If  fo  be  the  King's  Will  be  not  confo- 
nant  to  the  Law,  it  is  not  obliging. 

My  Lord,  The  Cafes  that  we  have  had  of  Dif- 
pcnfations,  are  all  fo  many  ftrong  Authorities  a- 
gainft  a  general,  or  particular  Abrogation.  My 
Lord,  that  is  a  Matter  of  Law,  which  if  it  fall 
out  to  be  any  way  doubtful,  it  will  be  fit  to  have 
it  debated  and  fettled. 

If  they  will  fiy,  that  the  Penal  Laws  in  Mat- 
ters Ecclefialtical  can  be  abrogated,  or  nulled,  or 
made  void  pro  tempore^  or  for  Life,  without  the 
meeting  of  the  King  and  People  in  Parliament, 
I  muil  confefs,  they  fay  a  great  thing,  as  it  is  a 
Point  of  great  Concern  ;  but  I  think  that  will 
not  be  faid  :  And  all  that  has  been  ever  faid  in  a- 
ny  Cafe,  touching  Difpenfations,  proves  quite  the 
contrary ,  and  aflerts  what  I  affirm.  For  why 
fhould  any  Man  go  about  to  argue,  that  the 
King  may  difpenfe  with  this  or  that  particular 
Law,  if  at  once  he  can  difpenle  with  all  the  Law, 
by  an  undoubted  Preiogative ?  This  is  a  Point 
of  Law  which  we  infilt  upon ,  and  are  ready  to 
argue  with  them  j  but  we  will  go  on  with  the 
relt  of  thofe  Things  that  we  have  offered  :  And 
firft,  we  will  read  the  Aft  of  Uniformity,  made 
I  Eliz.  that  Claufe  of  it,  where  they  are  fo  llrift- 
ly  charged  to  fee  the  Execution  of  that  Law. 

This  Aft,  my  Lord,  by  the  Aft  of  Uniformi- 
ty, made  in  the  Beginning  of  the  late  King's 
Reign,  is  revived,  with  all  the  Claufes  in  it  re- 
lating to  this  Matter.  If  then  this  be  a  Duty  in- 
cumbent upon  them,  and  their  Oaths  require  it 
of  them  j  and  if  they  find  that  the  Pleafure  of 
the  King,  in  his  Declaration,  is  that  which  is  not 
Confonanc  to  this  Law,  what  can  they  do  ? 

Can  any  thing  be  more  humble,  or  done  with 
a  more  Chrillian  Mind,  than  by  Way  of  Petition, 
to  inform  the  King  in  the  Matter  .^  For  I  never 
thought  it,  nor  hath  it  ever,  fure,  been  thought 
by  any  body  elfe,  to  be  a  Crime  to  petition  the 
King  :  For  the  King  may  be  millaken  in  the  Law, 
fo  our  Books  fiy  ;  and  we,  every  Day,  in  JVeJi- 
minfter-hall,  argue  againfl:  the  King's  Grants,  and 
fay,  he  is  deceived  in  his  Grants.  It  is  the  great 
Benefit  and  Liberty  which  the  King  gives  to 
his  Subjefts,  to  argue  the  Legality  or  Illegality  of 
his  Grants. 

My  Lord,  when  all  this  is  done,  to  make  this 
to  be  a  Libel,  by  putting  in  the  Words  Malici- 
ous, Seditious,  Scandalous,  and  with  an  Intent  to 
raife  Sedition,  would  be  pretty  hard.^— My  Lord, 
we  pray  that  Claufe  of  the  Statute  may  be  read. 
Mr.  Soil.  Gen.  What  for  ? 
Mr.  Polkxfen.  It  is  a  general  Law,  and  there- 
fore the  Court  will  take  Notice  of  it ;  and  we 
pray  the  Jury  may  hear  it  read. 

Mr.  Soil.  Gen.  I  agree  it  to  be  as  Mr.  Polkxfen 
has  opened  j  and  I  agree  it  to  be  as  Sir  Robert 
Sawyer  has  opened  it. 

Mr.  S.  Pemberton.  My  Lord,  we  fhall  put 
it  upon  a  fhort  Point.  My  Lords  theBifhops  are 
heie  accufed  of  a  Crime  of  a  very  heinous  Na- 
ture as  can  be  j  they  are  here  branded  and  ftigma- 
tized  by  this  Information,  as  if  they  were  fediti- 
ous  Libellers  j  when,  my  Lord,  it  will  in  Truth 
fall  out,  that  they  have  done  no  more  than  their 
Duty  j  their  Duty  to  God ,  their  Duty  to  the 
King,  and  their  Duty  to  the  Church. 

For,  in  this  Cafe,  that  which  we  humbly  offer 
to  your    Lordlhip  (and  infift  upon   it,   as  very 
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plain)  IS  this  j  That  the  Kings  of  England  have 
no  Power  to  fufpcnd,  or  difpenfe  with  the  Laws 
and  Statutes  of  the  Kingdom,  that  cflablifh  Reli- 
gion ;  That  is  it  which  we  ftand  upon  for  our 
Defence.  And  we  fay,  That  kich  a  difpenfing 
Power  with  Laws  and  Statutes,  is  a  Thing  that 
flrikes  at  the  very  Foundation  of  all  the  Rights, 
Liberties  and  Properties  of  the  King's  Subjefts 
whatfoever.  If  the  King  may  fufpcnd  the  Laws 
of  the  Land  which  concern  our  Religion,  I  am 
fure  there  is  no  other  Law  but  he  may  fufpend  : 
And  if  the  King  may  fufpcnd  all  the  Laws  of  the 
Kingdom,  what  a  Condition  are  all  the  Subjefts 
in,  for  their  Lives,  Liberties  and  Properties  ?  All 
at  Mercy. 

My  Lord,  the  King's  legal  Prerogatives  are  as 
much  for  the  Advantage  of  his  Subjefts  as  of  him- 
felf  j  and  no  Man  goes  about  to  fpeak  againlt 
them  :  But,  under  Pretence  of  legal  Prerogatives, 
to  extend  the  Power  of  the  King  to  fupport  a 
Prerogative  that  tends  to  the  Deltruftion  of  all 
his  Subjefts,  their  Religion,  and  Liberties  j  in  that, 
I  think,  they  do  the  King  no  Sersice,  who  go 
about  to  do  it. 

But  now  we  fay,  with  yourLordfliip's  Favour, 
that  thefe  Laws  are  the  great  Bulwark  of  the  Re- 
formed Religion  ;  they  are,  in  Truth,  that  which 
fenceth  the  Religion  and  Church  of  England.^  and 
we  have  no  other  human  Fence  befidcs.  They 
were  made  upon  a  Forelight  of  the  Mifchief  that 
had,  and  might  come,  by  falfe  Religions  in  this 
Kingdom  ;  and  they  were  intended  to  defend  the 
Nation  againfl  them,  and  to  keep  them  out ;  par- 
ticularly, to  keep  out  the  Rornifo  Religion,  which 
is  the  very  worlt  of  all  Religions,  from  prevailing 
among  us  j  and  that  is  the  very  Defign  of  the 
Aft  for  the  Tefts ,  which  is  entituled,  ^n  Acl 
to  prevent  Dangers  that  may  happen  from  Popiflj 
Rectifants. 

My  Lord,  if  this  Declaration  fhould  take  Effeft, 
what  would  be  the  End  of  it  ?  All  Religions  are 
let  in,  let  them  be  what  they  will  j  Ranters^  ^.a- 
kers.,  and  the  like  j  nay,  even  the  Roman  Catho- 
lick  Religion,  as  they  call  it,  which  was  intended, 
by  thefe  Afts  of  Parliament,  and  by  the  Aft  of 
Uniformity,  and  feveral  other  Afts,  to  be  kept 
out  of  this  Nation,  as  a  Religion  no  Way  tole- 
rable, nor  to  be  endured  here. 

If  this  Declaration  take  Effeft,  that  Religion 
will  fland  upon  the  fame  Terms  with  the  Prote- 
flant  Religion.  Sufpend  thofe  Laws,  and  that 
Romiflo  Religion,  that  was  intended  to  be  prohi- 
bited, and  fo  much  Care  was  taken,  and  fo  many 
Statutes  made  to  prohibit  it,  will  come  in  ;  and 
all  this  Care,  and  all  thofe  Statutes  go  for  nothing. 
This  one  Declaration  fets  them  all  out  of  Doors  j 
and  then  that  Religion  flands  upon  equal  Terms 
with  the  ellablifhed  Religion. 

My  Lord,  we  fay  this  farther,  that  my  Lords 
the  Bifhops  have  the  Care  of  the  Church,  by 
their  very  Funftion  and  Offices  >  and  are  bound  to 
take  Care  to  keep  out  all  thofe  falfe  Religions 
that  are  prohibited,  and  defigned  to  be  kept  out 
by  the  Law.  My  Lords  the  Bifhops  finding  this 
Declaration  founded  upon  a  meer  pretended  Power, 
that  had  been  continually  oppofed  and  rejefted  in 
Parliament ,  could  not  comply  with  the  King's 
Command  to  read  it. 

My  Lord,  Such    a  Power  to   difpenfe  with, 

or  fufpend  the  Laws  of  a  Nation,  cannot   with 

any  Shadow  of  Reafon  be.     It  is  not  long  fince, 

that  fuch  a  Power  was  ever  pretended  to  by  any, 
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but  fuch  as  have  the  Leginativetooj  for  it  is  plain, 
that  Tuch  a  Power  mult  at  Icaft  be  equal  to  the 
Power  that  made  the  Laws.  To  dilpenfe  with  a 
Law  mull  argue  a  Power  greater,  or  at  Icalt  as 
great  as  that  which  made  the  Law. 

My  Lord,  it  has  been  often  laid  in  our  Books, 
That  where  the  King's  Subjcfts  are  concerned 
in  Interell ,  the  King  cannot  fulpend,  or  dif- 
penfe  with  a  particular  Law.  But ,  my  Lord, 
how  can  the  King's  Subjefts  be  more  concerned 
in  Intereft,  than  when  their  Religion  lies  at  Stake? 
It  has  been  refolved,  upon  the  Statute  of  Symony, 
that  where  the  Statute  has  diiabled  the  Party  to 
take,  there  the  King  could  not  enable  him  againft 
that  Aft  of  Parliament  :  And  ll:iall  it  be  faid,  that 
by  his  DifpenHition  he  fhall  enable  one  to  hold 
an  Office  who  is  difabled  by  the  Tell-ad  ? 

My  Lord  ,  we  fay,  The  Courfe  of  our  Law 
allows  no  fuch  Difpenfation  as  the  Declaration 
pretends  to  :  And  he  that  is  but  meanly  read  in 
our  Law,  mult  needs  underftand  this,  That  the 
Kings  of  England  cannot  fufpend  our  Laws  ;  for 
that  would  be  to  fet  afide  the  Law  of  the  King- 
dom :  And  then  we  might  be  clearly  without  any 
Laws,  if  the  King  fhould  pleafe  to  fufpend  them. 

'Tis  true,  we  lay,  the  lall  King  Charles  was 
prevailed  upon,  by  Mif-information,  to  make  a 
Difpenfation  fomewhat  of  the  Nature  of  this, 
though  not  fo  full  an  one  ;  for  that  difpcnfed  on- 
ly with  fome  few  Ceremonies,  and  Things  of  that 
Nature :  But  the  Houfe  of  Commons  (this  taking 
Air)  in  i66z,  reprefent  this  to  the  King  by  a 
Petition.  And  what  is  it  that  they  do  reprefent .'' 
That  he,  by  his  Difpenfation,  has  undertaken  to 
do  that  which  nothing  but  an  Aft  of  Parliament 
can  do  ;  that  is,  the  difpenfing  with  Penal  Laws, 
which  is  only  to  be  done  by  Aft  of  Parliament. 
And  thereupon  it  was  thought  fir,  upon  the 
King's  Account,  to  bring  in  an  Aft  for  it  in 
Ibme  Cafes. 

My  Lord ,  the  King  did  then,  in  his  Speech 
to  the  Parliament  (which  we  ufe  as  a  great 
Argument  againft  this  difpenfing  Power)  fay 
this,  "  That  confidering  the  Circumftances  of 
"  the  Nation,  he  could  wifh  with  all  his  Heart, 
"  that  he  had  fuch  a  Power  to  difpenfe  with 
*'  fome  Laws,  in  fome  Particulars".  And  there- 
upon there  was  a  Bill,  in  order  to  an  Aft  of  Par- 
liament, brought  in,  giving  the  King  a  Power  to 
difpenfe  j  but,  my  Lord,  with  a  great  many  Qua- 
lifications :  Which  fliews  plainly,  that  it  was 
taken  by  the  Parliament,  that  he  had  no  Power  to 
difpenfe  with  the  Laws  of  himfelf. 

My  Lord,  Afterwards,  in  1671,  the  King 
was  prevailed  upon  again  to  grant  another  Dif- 
penfation fomewhat  larger. 

L.  C.  J.  Brother  Pcmberton^  I  would  not  inter- 
rupt you,  but  we  have  heard  of  this  over  and 
over  again  already. 

Mr.  S.  Pemherton.  Then,  fince  your  Lordfhip  is 
fatisfied  of  thefe  Things,  as  1  prefume  you  are, 
elfe  I  fhould  have  gone  on.  I  have  done,  my 
Loid. 

Mr.  Serj.  Levinz.  But,  my  Lord,  we  fiiall  go  a 
little  higher  than  that,  and  fhew  that  it  has 
been  taken  all  along  as  the  antient  Law  of 
England.^  that  fuch  Difpenfations  ought  to  be  by 
the  King  and  the  Parliament,  and  not  by  the 
King  alone. 

Mr.  Soil.  Gen.  My  Lord,  if  you  will  admit 
every  one  of  the  Council  to  fpeech  it  before 
they  give  their  Evidence,  when  fhall  we  come 


to  an  End  of 
Midnight. 

L.  C.  J.  They  have  no  Mind  to  have  an  End 
of  the  Caufc,  for  they  have  kept  it  three  Houis 
longer  than  they  need  to  have  done. 

Air.  S.  Pernherton.  My  Lord,  this  Cafe  does  re- 
quire a  great  deal  of  Patience. 

L.  C.  J.  It  does  fo.  Brother  •,  and  the  Court 
has  had  a  great  deal  of  Patience:  But  we  mull  not 
lit  here  only  to  hear  Speeches. 

Mr.  yfu.  Gen.  Now  ,  after  all  their  Speeches 
of  two  Hours  long,  let  them  read  any  thing  if 
they  have  it. 

Sir  Rob.  Sawyer.  We  will  begin  with  the  Re- 
cord of  Richard  the  Second — -Call  TVilUam  FiJJjcr. 

[William  Filher,  Clerk  to  Mr.  \nce^Jh.vorn7\ 

L.  C.  J.  What  do  you  ask  him  ? 
Sir  Rob.  Saivyer.  Shew  him  that  Copy  of  the 
Record. 

[fhe  Record  was  then  picccn  him^ 

L.  C.  J.  Where  had  you  thofe.  Sir  ? 

Mr.  FiJJjer.  Among  the  Records  in  the  toivc',\ 

L.  C.  J.  Are  they  true  Copies  ? 

Air.  Fijloer.  Yes,  my  Lord. 

L.  C.  J.  Did  you  examine  them  by  the  Re- 
cord } 

Mr.  Fiflier.  Yes,  my  Lord. 

Sir  Rob.  Sawyer.  Then  hand  them  in  j  put 
them  in. 

Clerk  reads.     Ex  Rotulo  Parliament i  dc   Anno 

Regni  i?^_g/j- Richardi  Secundi  if.  N.   i. 

My  Lord,  it  is  written  in  French^  and  I  fhall 
make  but  a  bad  Reading  of  it. 

Sir  Sam.  ^Jlry.  Where  is  the  Man  that  exami- 
ned it  ?  ■ Do  you  underftand  French  ? 

Air.  FilJier.  Yes,  my  Lord. 

Sir  Rob.  Sawyer.  The  Record  is  in  another 
Hand  than  this ;  they  may  eafily  read  it. 

Air.  Soil.  Gen.  Who  copied  this  Paper  ? 

Mr.  Fificr.  I  did  examine  it. 

Air.  Soil.  Gen.  What  did  you  examine  it  with  ? 

Air.  Fifier.  I  looked  upon  that  Copy,  and  Mr. 
Haljlead  read  the  Record. 

L.  C.  J.  Young  Man,  read  out. 

FiJJier  reads.  Vcndredy  Lende  maine  del  Almcs 
qu'eftoit  le  primier  jour  — — 

Mr.  Soil.  Gen.  Pray  tell  us  what  it  is  you  would 
have  read  ^ 

Air.  Serj.  Levinz.  I'll  tell  you  what  it  is,  Mr. 
Sollicitor  :  'Tis  the  Difpenfation  with  the  Statute 
of  Provifors  :  And  the  Aft  of  Parliament  does 
give  the  King  a  Power  to  difpenfe  till  fuch  a 
Time. 

Air.  Soil.  Gen.  Don't  you  think  the  King's 
Prerogative  is  affirmed  by  many  Afts  of  Parlia- 
ment ? 

Air.  Serj.  Levinz.  If  the  King  could  difpenfe 
without  an  Aft  of  Parliament,  what  need  was  there 
for  the  making  of  it  ? 

Air.  Soil.  Gen.  Mr.  Serjeant,  We  are  not  to  ar- 
gue with  you  about  that  yet. 

L.  C.  J.  Read  it  in  EngliJJj,  for  the  Jury  to  un- 
derftand It. 

A^r.  FiJJjer.  My  Lord ,  I  cannot  undertake  to 
read  it  fo  readily  in  EngliJJ:. 

Air.  J.  Powell.  Why  don't  you  produce  the  Re- 
cords that  are  mentioned  in  the  Petition,  thofe  in 
King  Charles  the  Second's  Time  ? 

A/r.  Serj .  Levinz.  We  will  produce  our  Records 
in  Order  of  Time,  as  they  are. 

Sir 
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Sir  Samuel  Ajlry.  Tlicrc  is  the  Clerk  of  the  Re- 
cords of  the  "Towey^  Mr.  Haljlead^  will  read  ic  ve- 
ry well  in  French  or  Englijlj. 

[T'hen  Mr.  Halftcad  was  fivorn  to  interpret  the 
Records  into  Englifli,  according  to  the  heft  of 
his  Skill  and  Knowledge ;  but  not  reading  -ve- 
ry readily a  true  Copy  of  the  Record  in 

Englifh  follows.^  out  of  the  Rolls  of  Parlia- 
ment, in  the  i  ph  7 ear  of  King  Richard  the 
Second,  Numero  Primo.] 

"   JpRiday,  the  Morrow  oi  All- Souls,  which  was 
"  -*■     the  firfl  Day  of  this  Parliament,  holden  at 
*'  IVcflminfler,  in  the  fifteenth  Year  of  the  Reign 
*'  of  our  Lord  King  Richard  the  Second,  after 
"  the  Conqueft,  the  Reverend  Father  in  God  the 
*'  Archbifhop  of  York,  Primate  and  Chancellor  of 
"  England,  by  the  King's  Commandment,  being 
"  prefent  in  Parliament,  pronounced  and  declared 
*'  very  nobly  and  wifely,  the  Cau(e  of  the  Sum- 
"  mons  of  this  Parliament,  and  faid,  Firft,  That 
"  the  King  would,  that  holy  Church  principally, 
*'  and  afterwards  the  Lords  Spiritual  and  Temporal, 
*'  and  alfo  the  Cities  and  Boroughs  fhould  have  and 
*'  enjoy  their  Liberties  and  Franchifes  as  well  as 
*'  they  had  them,  and  enjoyed  them,  in  the  Time 
*'  of  his  noble  Progenitors,   Kings  of  England ; 
"  and  alfo  in  his  own  Time.     And  afterwards 
*'  faid.  The  Summons  of  this  Parliament  was  prin- 
*'  cipally  for  three  Occafions.   The  firfl:  Occafion 
**  was.  To  ordain  how  the  Peace  and  Quiet  of 
**  the  Land,  which  have  heretofore  been  greatly 
*'  blemifhed  and  difl:urbed,  as  well  by  Detra(!3:ion 
"  and  Maintenance,  as  otherwife,  might  be  bet- 
*'  ter  holden  and  kept,  and  the  Laws  better  exe- 
"  cuted,  and  the  King's  Commands  better  obey- 
*'  ed.     The  fecond  Occafion  was.  To  ordain  and 
*'  fee  how  the  Price  of  Wools,  which  is  beyond 
**  meafure  leflened  and  impaired,  might  be  bet- 
*'  ter  amended  and  enhanced.     And  alfo,  That 
*'  in  cafe  the  War  fhould  begin  again,  at  the  End 
"  of  the  prefent  Truce,  to  wit,  at  the  Afjumption 
"  of  our  Lady  next  coming,  to  ordain  and  fee, 
"  how  and  whereby  the  faid  War  may  be  main- 
*'  tained  at  the  leafl  Charge  of  the  People.     And 
"  the  third  Occafion  was,  touching  the  Statutes 
"  of  Provifors,  To  ordain  and  fee  how  our  holy 
''  Father  might  have  that  which  to  him  belongs, 
*'  and  the  King  that  which  belongs  to  him,  and 
"  to  his  Crown  J  according  unto  that.  Render  un- 
*'  to  Ccefar  the  Things  that  are  Cxfar'j,  and  unto 
*'  God  the  Things  which  are  God^s. 

Then  the  other  Record  of  Richard  the  Second 
was  read  as  follows,  out  of  the  Rolls  of  Parlia- 
ment, the  fifteenth  Year  of  King  Richard  the  Se- 
cond, N.  8. 

*'  Be  it  remembred,  touching  the  Statute  of 
**  Provifors,  That  the  Commons,  for  the  great 
**  Confidence  which  they  have  in  the  Perfbn  of 
"  our  Lord  the  King,  and  in  his  mofl  excellent 
"  Knowledge,  and  in  the  great  Tendernefs  which 
*'  he  hath  for  his  Crown,  and  the  Rights  there- 
*'  of;  and  alfo,  in  the  noble  and  high  Difcretions 
"  of  the  Lords,  haz'e  affented,  in  full  Parliament, 
*'  that  our  faid  Lord  the  King,  by  Advice  and  Af- 
"  fent  of  the  faid  Lords,  may  inakefuch  Sufferance, 
"  touching  the  faid  Statute,  as  fhall  feem  to  him 
"  reafonable  and  profitable,  until  the  next  Parlia- 
"  mcnt,  fo  as  the  faid  Statute  be  not  repealed  in  no 
•'  Article  thereof:  And  that  all  thofe  who  have 
"  any  Benefices  by  Force  of  the  faid  Statute,  be- 
'  fore  this  prefent  Parliament;  and  alio.  That  all 
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thofe  to  whom  any  Aid,  Tranquillity,  or  Ad- 
vantage is  accrued,  by  Virtue  of  the  faid  Sta- 
tute of  the  Benefices  of  holy  Church  ''of  which 
they  were  heretofore  in  PofTenion;  as  well  by 
Prefentation,  or  Collation  of  our  Lord  the  King, 
as  of  the  Ordinaries,  or  Religious  Perfons  what- 
foever,  or  by  any  other  Manner  or  Way  what- 
foever,  may  freely  have  and  enjoy  them,   and 
peaceably  continue  their  PofTeflion  thereof,  with- 
out being  oufled  thereof,  or  any  ways  challeng- 
''  ed,    hindred,   molefl:ed,   difquicted,   or  grieved 
^'  hereafter,  by  any  Provifors,  or  others,   againft 
^^  the  Form  and  EfFeft  of  the  Statute  aforefaid,  by 
^^'  reafon  of  the  faid  Sufferance  in  any  Time  to 
J  come.     And  moreover.  That  the  faid  Commons 
^^  may  difagree  at  the  next  Parliament  to  this  Suf- 
^^  ferance,  and  fully  refort  to  the  faid  Statute,  if  it 
^^  fhall  feem  good  to  them  to  do  it :  With  Prote- 
^^  flation.   That  this  AfTent,  which  is  a  Novelty^ 
^^  and  has  not  been  done  before  this  Time,    be  not 
^^  drawn  into  Example  or  Confequence  for  Time  to 
^^  come.     And  they  prayed  our  Lord  the  King, 
^^  that  the  Proteftation  might  be  entred  of  Re- 
^^  cord,  in  the  Roll  of  the  Parliament:  And  the 
King  granted,  and  commanded  to  do  it. 
Mr.  Serj.  Levinz.  Now,  my  Lord,  we  will  go 

on This  was  in  Richard  the  Second's  Time  : 

And  a  Power  is  given  by  the  Commons  to  the 
King,  with  the  AfTent  of  the  Lords,  to  difpenfe, 
but  only  to  the  next  Parliament,  with  a  Power  re- 
ferved  to  the  Commons ;  and  to  difagree  to  it, 
and  retradt  that  Confent  of  theirs  the  next  Pailia- 
ment. 

Sir  George  Treby.  The  Statute  of  Provifors  was, 
and  is  a  Penal  Law,  and  concerning  Ecclefiaflical 
Matters  too  ;  viz.  The  Collating  and  Prefenting 
to  Archbifhopricks,  Bifhopricks,  Benefices,  and 
Dignities  of  the  Church :  And  in  this  Record  now 
read,  the  Parliament  give  the  King  a  limited  Power, 
and  for  a  fhort  Time,  to  difpenfe  with  that  Sta- 
tute. But,  to  obviate  all  Pretence  of  fuch  a  Power's 
being  inherent  in  the  Crown  as  a  Prerogative,  they 
declare,  (i.)  That  it  was  a  Novelty;  that  is  as 
much  as  to  fay,  that  the  King  had  no  fuch  Power 
before.  (2.)  That  it  fhould  not  be  drawn  into  Ex- 
ample; that  is  to  fay,  that  he  fhould  have  no  fuch 
Power  for  the  future. 

Mr.  Serj.  Levinz.  Now  we  will  go  on  to  the 
Records  mentioned  in  the  Petition;  thofe  in  the  lafl 
King's  Time,  in  \66i,  and  1672;  and  that  in  this 
King's  Time,  in  i68f. Where  is  the  Jour- 
nal of  the  Houfe  of  Lords? 

[Mr.  ffalker  fworn.] 
L.  C.  J.  Is  that  the  Book  of  the  Houfe  of 
Lords  ? 

Mr.  fValker.  It  is  the  Journal  of  the  Houfe  of 
Lords. 

L.  C.  J.  Is  it  kept  by  you  ? 
Mr.  Walker.  Yes,  my  Lord. 
L.  C.  y.  Where  is  it  kept? 
Mr.  Walker.  In  the  ufual  Place,  here  in  Wefl- 
minfler. 

Mr.  Soil.  Gen.  What  is  that? 
Mr.  Serj.  Levinz.  It  is  the  Journal  of  the  Houfe 
of  Lords — ■ —  But,  my  Lord,  there  is  one  Thing 
that  is  mentioned  in  the  lafl  Record  that  was  read, 
which  is  worth  your  Lordfhip's  and  the  Jury's 
Obfervationj  That  it  is  declared  a  Novelty,  and 
a  Proteftation,  that  it  fhould  not  be  drawn  into 
Precedent  for  the  future. 

L.  C.  J.  That  has  been  obfer^'ed,  Brother :  Let 
us  hear  your  Record  read. 
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Clerk  reads. Die  Mcrcurii  i8.  ^'/cFcbruaiii, 

i66t.  . 

"  His  Majefty  was  prefent  this  Day,  fitting  in 
«  the  Regal  Crown  and  Robes,  the  Peers  being 
"  Ukewile  in  their  Robes  :  The  King  gave  Or- 
"  der  to  the  Gentleman  Ullter  of  the  Black-Rod, 
"  to  fignify  to  the  Houlc  of  Commons  his  Plea- 
"  fure,  that  they  prcfently  come  up,  and  attend 
"  his  Majelty,  with  their  Speaker  ;  who  'being 
«  prefent,  his  Majefty  made  this  Speech  foUow- 
"  ing. 


"  AJy  Lords  and  Gcntlemcfi, 
"  T  A  M  very  glad  to  meet  you  here  again,  ha- 
"  X  ving  thought  the  Time  long  fince  we  part- 
"  ed,  and  often  wifhcd  you  had  been  together,  to 
"  help  me  in  fome  Occafions  which  have  fiiUen 
"  out  :  I  need  not  repeat  them  unto  you,  you 
«  have  all  had  the  Nolle  of  them  in  your  feveral 
«  Countries ;  and,  God  be  thanked,  they  were 
"  but  Noifc,  without  any  worfe  Effefts. 

"  To  cure  the  Diltempers,  and  compofe  the 
«  diflFei  ing  Minds  that  arc  yet  amongft  us,  I  fet 
«  forth  my  Declaration  of  the  2.6th  of  December. 
"  In  which  you  may  fee,  I  am  willing  to  fet 
"  Bounds  to  the  Hopes  of  fome,  and  to  the  Fears 
«  of  others ;  of  which  when  you  fliall  have  ex- 
«  amined  well  the  Grounds,  1  doubt  not  but  I 
"  fliall  have  your  Concurrence  therein.  The  Truth 
«  is  I  am  in  my  Nature  an  Enemy  to  all  Seve- 
"  nty  for  Religion  and  Confcience,  how  mifta- 
"  ken  foever  it  be,  when  it  extends  to  capital  and 
"  fanguinary  Punilhments ;  which  I  am  told,  were 
«  began  in  Popifh  Times.  Therefore,  when  I  fay 
"  this,  I  hope  I  fhall  not  need  to  warn  any  here, 
«  not  to  infer  from  thence,  that  I  mean  to  favour 
«  Popery.  I  muft  confefs  to  you,  there  are  many 
«  of  that  Profeffion,  who,  having  ferved  my  Fa- 
"  ther,  and  myfelf  very  well,  may  fairly  hope  for 
<'  fome  Part  m  that  Indulgence  I  would  willing- 
"  ly  afford  to  others  who  diffent  from  us.  But  let 
"  me  explain  myfelf,  left  fome  miftake  me  here- 
«  in,  as  1  heard  they  did  in  my  Declaration.  I 
«  am  far  from  meaning  by  this  a  Toleration,  or 
"  qualifying  them  thereby  to  hold  any  Offices  or 
«  Places  of  Truft  in  the  Government.  Nay, 
"  further,  I  defire  fome  Laws  may  be  made,  to 
«  hinder  the  Growth  and  Progrels  of  their  Do- 
"  ftrine. 

"  I  hope  you  have  all  fo  good  ^n  Opinion  of 
"  my  Zeal  for  the  Proteftant  Religion,  as  I  need 
"  not  tel)  you,  1  will  not  yield  to  any  therein,  not 
"  to  the  Biihops  themfelves,  nor  in  my  liking  the 
"  Uniformity  of  it,as  it  is  now  eftaUifhedj  which 
"  being  the  Standard  of  our  Religion,  muft  be 
"  kept  pure  and  uncorrupted,  free  from  all  other 
"  Mixtures.  Jnd  yet.,  if  the  Dijfenters  will  de- 
"  mean  themfelves  peaceably  and  modeftly  under  the 
"  Go-vernment.,  I  could  heartily  wiJJj  I  had  fitch  a 

"  Power  of  Indulgence  to  ufe  upon  Occafion • 

Sir  George  freby.  Pray,  Sir,  read  that  out  di- 
ftinaiy. 

Clerk  reads. — "  I  could  heartily  wifli  I  had  fuch 
"  a  Power  of  Indulgence  to  ufe  upon  Occafion, 
"  as  might  not  necdlefly  force  them  out  of  the 
"  Kingdom  j  or,  ftaying  here,  give  them  Caufe 
"  to  confpire  againft  the  Peace  of  it. 

Aly  Lords  and  Gentlemen^ 

"  It  would  look  like  Flattering  in  me,  to  tell 
"  you  in  what  Degree  I  am  confident  of  your 
"  Wifdom  and  Affeftion  in  all  Things  that  relate 


"  to  the  Greatnefs  and  Piofperity  of  the  King- 
"  dom.  If  you  coniider  well  what  is  beft  for  us 
"  all,  I  dare  fay  we  fliall  not  difagrce.  I  have  no 
"  more  to  fay  to  you  at  prefent,  but,  once  again, 
"  to  bid  you  heartily  welcome." 

Mr.  Finch.  The  next  Thing  we  (hall  ftiew  vou 
is,  that  after  the  King  had  made  this  Speech,  and 
willied  he  liad  fuch  a  Power  of  Indulgence  to  ufe 
upon  Occafion,  there  was  a  Bill  in  the  Houfe  of 
Lords  brought  in,  to  enable  the  King  to  difpenfe 
with  feveral  Laws:  We  ftiall  fhew  you  the  Jour- 
nal, where  it  was  read  and  committed  ;  but  fur- 
ther than  that  it  went  not. 

L.  C.  J.  What  Ufe  do  you  make  of  this, 
Mr.  Finch  ? 

Sir  Rob.  Sawyer.  You  may  eafily  apprehend  the 
Life  we  fhall  make  of  it.  (The  King,  in  his 
Speech,  fays.  He  wiflied  he  had  fuch  a  Power)  the 
Houfe  of  Lords  thought  he  had  notj  and  there- 
fore they  order'd  a  Bill  to  be  brought  in,  to  enable 

him. Read  the  Journal  of  the  Lords  of  the 

I  3th  of  March,   1 662. 

Clerk  reads.  Die  Veneris  13.  die  Martii,  i66z. 
"  After  fome  Debate,  whether  the  Houfe  fhould 
"  be  put  into  a  Grand  Committee,  for  the  further 
"  Debate  of  the  Bill  concerning  his  Majefty's 
"  Power  in  Ecclefiaftical  Affairs,  it  was  put  to 
"  theQueftionj  viz. 

"  As  many  of  your  Lordftiips  as  would  have  this 
*'  Houfe  adjourned,  and  put  into  a  Committee  to 
"  confidcr  of  the  faid  Bill,  fay,  Content -y  others, 
«  Not  Content. 

"  Pafled  in  the  Affirmative. 
"  And   then  the   Lord   Chamberlain   of  the 
"  Houfliold  was  direfted  to  talce  the  Chair,   as 
*'  formerly  j  which  he  did  accordingly. 

"  And  after  Debate,  the  Houfe  was  refumed, 
"  after  the  Grand  Committee  had  appointed  a 
"  Sub-Committee,  touching  the  fiid  Bill. 

Sir  Rob.  Sawyer.  This  is  all  in  the  Journal  of  the 

Houfe  of  Lords  ^bout  this  Matter. We  will 

now  fhew  you  the  Bill  itfelf. 


C/er^  reads.  '•^AnASt  concerning  his  Majefiy''s  Power 
in  Ecckftaflical  Affairs, 

"  TT7"Hereas  divers  of  his  Majefty's  Subjects, 
"  W  through  Error  of  Judgment,  and'  mif- 
"  guided  Confciences  (whereunto  the  Licentiouf- 
"  nefs  of  thefe  late  unhappy  Times  have  much 
"  contributed)  do  not  conform  themfelves  to  the 
"  Order  of  divine  Worfhip  and  Service  eftabliih- 
"  ed  by  Law  j  and  although  his  Majefty  and  both 
"  Houfes  of  Parliament  are  fully  fatisfied,  that 
"  thole  Scruples  of  Confcience,  from  whence  this 
"  Nonconformity  arifeth,  are  ill  grounded  j  and 
"  that  the  Government  of  the  Church,  with  the 
"  Service  thereof  (as  now  eftablifhed)  is  the  beft 
"  that  is  any  where  extant,  and  moit  effeftual  to 
"  the  Prefervation  of  the  Proteftant  Religion  : 
"  Yet  hoping  that  Clemency  and  Indulgence 
"  may,  in  Time,  wear  out  thole  Prejudices,  and 
"  reduce  the  Diflenters  to  the  Unity  of  the 
"  Church  i  and  confidering  that  this  Indulgence, 
"  how  nccelfary  foever,  cannot  be  difpenfed  by 
*'  any  certain  Rule,  but  muft  vary,  according  to 
"  the  Circumftances  of  Time,  and  the  Temper 
"  and  Principles  of  thofe  to  whom  it  is  to  be 
*'  granted}  and  his  Majefty  being  the  beft  Judge 
*'  when,  and  to  whom  this  Indulgence  is  to  be 
"  difpenfed,  or  as  may  be  molt  confiftent  with 
"  the  publick  Peace,  and  without  juft  Caufe  of 
J  «'  Offence 
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*'  Offence  to  others ;  and  to  the  End  his  Majcdy 
"  may  be  enabled  to  excrcifc  it  with  iinivcifai  Sa- 
"  tisfadion,  Be  it  Enafted  by  the  King's  moft  cx- 
«  cellent  iMajclly,  by  Advice,  and  with  the  Con- 
«  fent  of  the  Lords  Spiritual  and  Temporal,  and 
"  Commons,  in  this  prefent  Parliament  aflemblcd, 
"  and  by  the  Authority  thereof,  That  the  King's 
"  Majcily  may,  by  Letters  Patents  under  the  Great 
"  Seal,  or  by  fuch  other  Ways  as  to  his  JMajefly 
*'  fliall  feem  meet,  difpenfe  ivi'th  one  AEl^  or  Laiv, 
"  made  the  laft  SeJJion  of  this  prefent  Parliament  (en- 
"  tituled,  j^n  Act  for  the  Uniformity  of  publick 
*'  Prayers,  and  Jdminiftration  of  the  Sacraments, 
''  and  other  Rites  and  Ceremonies ;  and  for  eflablifJi- 
*'  ing  the  Form  of  making,  and  ordaining,  and  con- 
"  fecrating  Bifjops,  Pricfts  and  Deacons  in  the  Church 
*'  of  England)  and  with  any  other  Laws  or  Sta- 
*'  tiitcs  concerning  the  fame  j  or  requiring  Oaths, 
*'  or  Subfcriptions ;  or  which  do  enjoin  Confor- 
"  mity  to  the  Order,  Difcipline  and  Worfhip 
"  ertabliflied  in  this  Church,  and  the  Penalties  in 
*'  the  faid  Laws  impofed,  or  any  of  them :  And 
"  may  grant  Licences  to  fuch  of  his  JMajefty's 
"  Subjefts  of  the  Proteftant  Religion,  of  whofe 
*'  inoffenfive  and  peaceable  Difpofition  his  Maje- 
"  fty  fhall  be  perfuaded,  to  enjoy  and  ufe  the  Ex- 
*'  ercife  of  their  Religion  and  Worfhip,  though 
*'  differing  from  the  publick  Rule  (the  faid  Laws 
*'  and  Statutes,  or  any  Didibilities,  Incapacities, 
"  or  Penalties,  in  them,  or  any  of  them  contain- 
*'  ed,  or  any  Matter  or  Thing  to  the  contrary 
*'  thereof  notwithftanding.) 

*'  Provided  always,  and  be  it  Enabled,  That  no 
"  fuch  Indulgence,  Licence,  or  Difpenfation  here- 
"  by  to  be  granted,  fJmll  extend,  or  be  conftrued  to 
"  extend  to  the  'Tolerating,  or  Permitting  the  Ufe  or 
"  Exercifc  of  the  Popiflo,  or  Roman  Catholick  Reli- 
*'  gion  in  this  Kingdom  j  nor  to  enable  any  Perfon 
*'  or  Perfons,  to  hold  or  exercife  any  Place  or  Office 
*'  of  publick  Trujl  within  this  Kingdom  j  who,  at 
*'  the  Beginning  of  this  prefent  Parliament  were, 
*'  by  the  Laws  and  Statutes  of  this  Realm  dif- 
"  enabled  thereunto ;  nor  to  exempt  any  Perfon 
*'  or  Perfons  from  fuch  Penalties  as  are  by  Law 
*'  to  be  inflicted  upon  fuch  as  fhall  publifh  or  preach 
"  any  thing  to  the  Depravation,  or  Derogation  of 
*'  the  Book  of  Common-Prayer,  or  the  Govern- 
"  ment.  Order  and  Ceremonies  of  the  Church 
"  eftablilhed  by  Law. 

"  Provided  alfo,  and  be  it  Enabled,  That  no  fuch 
"  Licence  or  Difpenfation  fjall  extend  to  make  any 
"  Priefl  or  Minifier  capable  of  any  Ecclefiaftical  Liv- 
*'  ing  or  Benefice,  with  Cure,  who  fhall  not,  before 
*'  the  Archbil"hop  of  the  Province,  or  Bifhop  of 
*'  the  Diocefs  where  he  lives,  make  fuch  Subfcrip^ 
"  tion  to  the  Articles  of  Religion,  as  is  enjoined  by 
"  the  Statute  of  the  13th  oi Elizabeth,  made  for 
*'  Reformation  of  Diforders  in  the  Church;  Nor 
"  fijall  extend,  or  be  confirued  to  extend  to  difpenfe 
"  with  the  Book  of  Common-Prayer :  But  that  the 
"  faid  Book  fhall  be  conftantly  read  in  all  the  Ca- 
"  thedral  and  Collegiate  Churches,  and  ui  all  the 
"  Parifh-Churchcs,  and  publick  Chapels. 

Sir  Rob.  Sawyer.  Here  your  Lordfliip  fees  what 

the  Lords  did  in  this  Matter. We  fhall  now 

fhew  you,   out  of  the  Commons  Journal,   what 

they  did  concerning  this  Speech  of  the  King . 

Shew  the  Journal  of  the  ijch  of  February,   1 66t. 
[Mr.  Jodrell  fworn.j 

L.  C.  J.  Did  you  examine  fhar,  Mr.  Jodrell? 

Mr.  Jodrell.  It  is  the  Original  Book. 
[T'he  Book  delivered  into  the  Court.'] 
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Clerk  reads.    Die  Merciirii    ly.    die   Fcbruarii, 

If  Car.  II.  Refohcd,  That  it  be  prefcnted. 

Sir  Rob.  Sawyer.    You  mud  begin   above 

The  Houfe  then  took  into  Debate 

Clerk  reads.  "  The  Houlc  then  took  into  De- 
"  bate  the  Matter  touching  Indulgence  to  Diffcn- 
"  ters,  from  the  Act  of  Uniformity. 

"  The  Queftion  being  put,  that  the  prefcnc 
"  Debate  be  adjourned  till  to  Morrow 
"  Morning. 

"  The  Houfe  was  divided. 
"  The  Teas  went  out. 

Sir  John  Goodrick,     ' 

and  , 

Sir  William  Lowther,^ 
Sir  Richard  'Temple, 

and 
Sir  John  Talbot, 


Tellers  for  tiie  Noes; 
with  the  Noes  161. 

Tellers  for  the  Yeas-^ 
'with  the  Teas  i  ip. 


"  And  fo  it  paffed  in  the  Negative. 
"  Refolved,  Sec. 

"  That  it  be  prefentcd  to  the  King's  Majefty, 
"  as  tlie  humble  Advice  of  this  Houle,  That  rio 
"  Indulgence  be  granted  to  the  Diffenters,  from 
"  the  Ad:  of  Uniformity 

A/r.  Soil.  Gen.  Does  your  Lordfhip  think  it  to 
be  Evidence? 

L.  C.  J.  Let  them  read  it,  Mr.  Sollicitor,  that 
we  may  hear  what  it  is. 

Clerk  reads  on. 

"  Ordered,  That  a  Committee  be  appointed  to 
"  colle£t  and  bring  in  the  Reafons  of  this  Houfe 
"  for  this  Vote,  upon  the  prefent  Debate ;  to  be 
"  prefcnted  to  his  Majefty,  and  that  the  nomina- 
"  ting  of  the  Committee  be  adjourned  till  to 
"  Morrow  Morning. 

Sir  Rob.  Sawyer.  That's  all  ? 

Afr.  Soil.  Gen.  Pray,  if  there  be  any  thing  more, 
read  on ;  you  fhall  not  parcel  out  a  Record,  and 
take  and  leave  what  you  will. 

Mr.  Finch.  Did  not  you  parcel  out  our  Petition? 

Air.  Soil.  Gen.  Read  on,  if  there  be  any  thing 
about  this  Matter. 

Clerk.  That  is  all. 

Sir  Rob.  Sawyer.  Turn  to  the  17th  of  Fcbr.  i66z. 

Clerk  reads.  Fencris  zj.  Februarii  15-.   Car.  II. 

•'  Sir  Heneagc  Finch  repovts  from  the  Committee 
"  appointed  to  colled  and  bring  in  the  Reafons  of 
"  the  Houfe  for  their  Vote  of  Advice  to  the  King's 
"  Majefty ;  and  in  the  Clofe  of  thofe  Reafons  to 
"  add.  That  the  Houfe  will  affift  his  Majelty  witii 
"  their  Lives  and  Fortunes:  And  to  pen  an  Addrefs 
"  to  his  Majefty  for  that  Purpofe,  the  fevera!  Rea- 
"  fons  and  Addrefs  agreed  to  by  the  Committee  in 
"  Writing,  he  read  in  his  Place,  and  did  bring  up, 
."  and  deliver  the  fame  in  at  the  Clerk's  T.ible. 

"  The  firft  Paragraph  was  read,  and  upon  the 
''  Qtieftion  agreed  to. 

"  The  fecond  Paragraph  was  read,  and  upon 
"  the  Queftion  agreed  to. 

"  The  third  was  read,  and  upon  the  Queftion 
agreed  to. 

Sir  Rob.  Sawyer.  Go  over  that,  and  go  to  the 
Addrefs  itfelf. 

Clerk  reads.  "  May  it  pleafe  your  ',nofl  Excel- 
"  lent  Majefty, 

"  W  E  your  Majefty's  moft  dutiful  and  loval 
*'  Subje6ts,  the  Knights,  Citizens  and  Burgeftes 
*'  of  the  Houfe  of  Commons  in  Parliament  af- 
"  fembled,  having  with  all  Fidelitv  and  Obe- 
"  dience  confidered  of  the  feveral  Matters  com- 
*'  prifed  in  your  Majefty's  late  gracious  Decla- 

rado.'i 


qy^.       1 42.  The  Trial  of  the  Seven  Bijhops,^  Trin.  4.  Jac.  11. 

"'  ration  of  the  t6i\\  of  December  laft,  and  your 


itioil  gracious  Speech  at  the  Beginning  of  this 
prefcnt  Seflion,   do  in  the  firfl:  Place  for  our- 
"  felves,  and  in  the  Names  of  all  the  Commons 
"  of  England^   render  unto  your  Sacred  Majefty 
"  the  Tribute  of  our  moil:  hearty  Thanks  for  that 
"  infinite  Grace  and   Goodnefs  wherewith  your 
"   Majefiiy  hath  been  pleafed  to  publilli  yourRoyal 
"  Intention  of  adhering  to  your  A6t  of  Indem- 
•'  nity  and  Oblivion,  by  a  conllant  and  religious 
*'  Oblervance  of  it  ;   and  our  Hearts  are  further 
"  enlarged   in  thefe   Returns    of  Thankfgiving, 
"  when  we  confider  your  Majefty's  moll  Princely 
"  and  Heroick  ProfeiTion  of  relying  upon  the  Af- 
"  feftions  of  your  People,  and  the  abhorring  all 
"  forts  of  Military  and  Arbitrary  Rule  >   but  a- 
*'  hove  all,  we  can  never  enough  remember  to  the 
"  Honour  of  your  Majefty's  Piety,  and  our  own 
*'  unfpeakable  Comfort,   thofe  folemn  and  moft 
•'  endearing  Invitations  of  your  Majefty's  Sub- 
•'  je^Ss,  to  prepare  Laws  to  be  prefented  to  your 
*'  Majefty  againft  the    Growth  and  Encreaie  of 
"  Popery  ;   and  withal,   to  provide  more  Laws 
"  againlt  Licentioufnefs  and  Impiety,  at  the  fame 
"  Time  declaring  your  own  Refblutions  for  main- 
"  taining  the  Ad  of  Uniformity:  And  it  becomes 
"  us  always  to  acknowledge  and  admire  your  Ma- 
*'  jefty's  Wifdom  in  this  your  Declaration,  whcre- 
"  by  your  Majefty  is  pleafed  to  refolve  not  only 
"  by  fumptuary  Laws,  but  by  your  own  Royal 
"  Example  of  Frugality,  to  reftrain  that  Excefs 
"  in  Mens  Expences,  which  is  grown  fo  general, 
*'  and  fo  exorbitant,  and  to  direct  our  Endeavours 
"  to  find  out  fit  and  proper  Laws  for  Advance- 
"  ment  of  Trade  and  Commerce, 

"  After  all  this,  we  moft  humbly  befeech  your 
*'  Majefty  to  believe,  T'hat  it  is  with  extream  Un- 
*'  witlingnefs  and  ReluSlancy  of  Heart  that  we  are 
**  hrou^tto  differ  from  anything  which  yourMajeJly 
*'  hath  thought  fit  topurpofe;  and  though  we  do  no 
"  ways  doubt  but  that  the  unreafonable  Diftem- 
"  pers  of  Mens  Spirits,  and  the  many  Mutinies 
*'  and  Confpiracies  which  were  cariied  on  during 
"  the  late  Intervals  of  Parliament,  did  reafonably 
*'  incline  your  Majefty  to  endeavour  by  your  De- 
"  claration  to  give  fome  Allay  to  thofe  ill  Humours, 
"  till  the  Parliament  aftembled,  and  the  Hopes  of 
*'  an  Indulgence,  if  the  Parliament  fhould  con- 
"  fcnt  to  itj  efpecially  feeing  the  Pretenders  to 
*'  this  Indulgence  did  feem  to  make  fome  Title 
"  to  it  by  vntue  of  your  Majefty's  Declaration 
"  from  Bredab  :  Neverthelefs^  we  your  Majefiy''s 
"  mojl  dutiful  and  loyal  Subjetls,  who  are  now  re- 
"  turned  to  ferve  in  Parliament,  from  thofe  feveral 
''  Parts  and  Places  of  your  Kingdom  for  which 
"  we  are  chofen,  Do  humbly  offer  it  to  your  Maje- 
"  flf^  griJi-z/  Wifdom,  that  it  is  in  no  fort  advifable 
*'  that  there  be  any  Indulgence  to  fuch  Perfons  who 
"  prefumc  to  diffent  from  the  Acl  of  Uniformity  and 
"  Religion  efiabliflicd,  for  thefe Rcafons. 

*'  We  have  confideredthe  Nature  of  yourMa- 
"  jefty's  Declaration  from  ^rc^rt/j,  and  are  humbly 
"  of  Opinion,  That  your  Majefty  ought  not  to  be 
"  prefled  any  further. 

"  Bccaufe  it  is  not  a  Promife  in  itfelf,  but  only  a 
"  gracious  Declaration  of  your  Majefty's  Intenti- 
"  ons  todowhat  in  youlay,and  what  a  Parliament 
"  Ihould  advife  your  Majefty  to  do,  and  no  fuch 
"  Advice  was  ever  given,  or  thought  fit  to  be 
*'  offered  j  nor  could  it  be  otherwife  underftood, 
*'  bccaufe  there  were  Laws  of  Uniformity  then  in 
*'  Being,  which  could  not  be  difpenfcd  with  but 
''  by  Ad  of  Parliament.  2 


Sir  Rob.  Sawyer.  This  is  all  that  we  read  thi: 
forj  your  Lordfliip  and  the  Juiy  fee  what  is  here 
declared  by  the  Parliament,  I'hat  the  Aft  of  Uni- 
formity could  not  be  difpenfcd  with,  without  an 
Aft  of  Parliament. 

Next,  my  Lord,  we  fhall  fhew  you  what  w.is 

done  in  the  Year  i6-72..- Read  the  King's 

Speech  the  f  th  of  February,  1672. 

[ffhe  Journals  of  the  Lords  Hotife   were  deli- 
vered in."] 

C/iT/t  reads.  Die Mercmij,  f.  Februarij,  i6yz. 

My  Lords  and  Gentlemeny 

"  T  AM  glad  to  fee  you  here  this  Day.  I  would 
"  X  have  called  you  fooner  together,  but  that  I 
"  was  willing  to  cafe  you  and  the  Country,  till 
"  there  were  an  abfolute  Neceflity. 

"  Since  you  were  laft  here,  I  have  been  forced 
"  to  a  moft  important,  necefTary  and  expenfive 
"  War  }  and  I  make  no  doubt  but  yota  will  give 
"  me  fuitable  and  effedualAfliftance  to  go  through 
"  with  it.  I  refer  you  to  my  Declaration  for  the 
"  Caufes,  and  indeed  the  Neceflity  of  this  War, 
"  and  fhall  now  only  tell  you.  That  I  might  have 
**  digefted  the  Indignities  to  my  own  Perfon,  ra- 
**  ther  than  have  brought  it  to  this  Extremity,  if 
"  the  Intereft,  as  well  as  the  Honour  of  the  whole 
"  Kingdom  had  not  been  at  Stake;  and  if  I  had 
"  omitted  this  Conjunfture,  perhaps  I  had  not  again 
"  ever  met  with  the  like  Advantage. 

*'  You  will  find  that  the  laft  Supply  that  you 
"  gave  me,  did  not  anfwer  Expeftation  for  the 
"  Ends  you  gave  it,  the  Payments  of  my  Debts  5 
"  therefore  I  muft  in  the  next  Place  recommend 
"  them  again  to  your  fpecial  Care. 

*'  Some  few  Days  before  I  declared  the  War,  I 
"  put  forth  my  Declaration  for  Indulgence  to 
*'  Diflenters,  and  have  hitherto  found  a  good 
"  EfFeft  of  it,  by  fecuring  my  Peace  at  Home, 
"  when  I  had  War  Abroad :  There  is  one  Part 
"  in  it  that  has  been  fubjeft  to  Mifconftruftions, 
"  which  is  that  concerning  the  Papifts,  as  if  more 
"  Liberty  was  granted  to  them  than  to  other  Re- 
"  cufants,  when  'tis  plain  there  is  lefs  ;  for  the 
"  others  have  publick  Places  allowed  them,  and  I 
"  never  intended  that  they  fhould  have  any,  but 
"  only  have  the  Freedom  of  their  Religion  in  their 
"  own  Houfes,  without  any  Concourfe  of  others  j 
"  and  I  could  not  grant  them  lefs  than  this,  when 
"  I  had  extended  fo  much  more  Grace  to  others, 
"  moft  of  them  having  been  Loyal,  and  in  the 
"  Service  of  me,  and  the  King  my  Father  :  And 
"  in  the  whole  Courfe  of  this  Indulgence  I  do  not 
"  intend  that  it  fhall  any  way  prejudice  the 
"  Church,  but  I  will  fupportits  Rights,  and  it  in 
"  its  full  Power. 

"  Having  faid  this,  I  fhall  take  it  very  ill  to  re- 
"  ceive  Contradiftion  in  what  I  have  done ;  and  I 
"  will  deal  plainly  with  you,  I  am  relblved  to  ftick 
*'  to  my  Declaration. 

"  There  is  one  Jealoufy  more  which  is  malici- 
*'  oufly  fpread  Abroad,  and  yet  fo  weak  and  frivo- 
"  lous,  that  I  once  thought  it  not  of  Moment 
*'  enough  to  mention;  but  it  may  have  gotten 
"  fome  Ground  with  fome  well-minded  People, 
*'  and  that  is,  that  the  Forces  which  I  have  railed 
"  in  this  War  were  defigncd  to  controul  Law  and 
"  Property.  I  wiiTi  I  had  had  more  Forces  the  laft 
"  Summer ;  the  Want  of  them  then,  convinces  me, 
"  I  muft  raife  more  againft  this  next  Spring;  and 
"  I  do  not  doubt  but  you  will  confider  the  Charge 
*'  of  them  in  vour  Supplier, 

"  I  will 
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«  I  will  conclude  witli  this  Afiurance  to  you, 
"  That  I  will  preferve  the  true  Reformed  Prote- 
"  ftant  Religion,  and  the  Church,  as  it  is  now 
"  eflabliflicd  in  this  Kingdom,  and  that  no  Man's 
«  Property  or  Liberty  iliall  ever  be  invaded.  I 
"  leave  the  reft  to  the  Chancellor. 

Mr.  S.  Pemberton.  Now  go  to  the  Journal  of  the 
Commons  of  the  14th  of  Fdruary^  \6jt. 
{fhe  Journal  put  in.'] 

Clerk  reads.  Veneris  13.  die Fcbruarij.,   i6yi. 

"  Mr.  Powlc  reports  from  the  Committee  ap- 
•'  pointed  to  prepare  and  draw  up  a  Petition  and 
"  Addrefs  to  his  Majefty,  the  faid  Petition  and 
"  Addrefs,  which  he  read  in  his  Place,  and  after- 
"  wards  delivered  the  fame  in  at  the  Clerk's  Table, 
*'  and  the  fame  being  again  twice  read,  is  as  fol- 
"  lowethj   viz. 

Mojl  Gracious  Sovereign.^ 

*'  XX  tE  your  Majefty's  moft  Loyal  and  Faithful 
"  W  Subje6ls,the  Commons  aiTembled  in  Par- 
■ "  liament,  do  in  the  firft  Place,  as  in  all  Duty 
"  bound,  return  your  Majefty  our  moft  humble  and 
"  hearty  Thanks  for  the  many  Gracious  Promifes 
*'  and  Affurances  which  your  Majefty  has  feveral 
*'  Times,  during  this  preient  Parliament,  given  to 
*'  us,  that  your  Majefty  would  fecurc  and  maintain 
"  unto  us  the  true  Reformed  Proteftant  Religion, 
*'  our  Liberties  and  Properties ;  which  moft  gra- 
*'  cious  Afllirances  your  Majefty,  out  of  your 
*'  great  Goodnefs,  has  been  plea(ed  to  renew  unto 
"  us,  more  particularly  at  the  Opening  of  this  pre- 
*'  fent  Seffion  of  Parliament. 

*'  And  further,  we  crave  Leave  humbly  to  re- 
*'  prefent,  that  we  have  with  all  Duty  and  Expedi- 
*'  tion,  taken  into  Confideration  the  feveral  Parts 
"  of  your  Majefty's  laft  Speech  to  US}  and  withal, 
*'  the  Declaration  therein  mentioned  for  Indul- 
*'  gence  to  Diflenters,  dated  the  i  fth  of  March  laft  ; 

"  ano  toe  finu  ouc  fcIUeiS  tjotmti  m.  Dutp  to 
"  (nfo?m  ^out  ^ajcftp,  Cljat  l^enal  ^ta* 
"  iwm,  \\\  ^attei;0  CtclEaafticaf,  cannot  be 
''  fufpcnOcD  but  tjp  M  of  patUamcnt. 

*'  JVe  therefore,  the  Knights,  Citizens  and  Bur- 
*'  gefles  of  your  Majefty's  Houfe  of  Commons,  do 
*'  moft  humbly  hefeech  your  Majefty,  That  the  faid 
"  La-ws  may  have  their  free  Courfe,  until  it  ftiall  be 
"  othevivife  provided  for  by  ASl  of  Parliament :  And 
*'  that  your  Majefty  would  gracioufly  be  pleafed 
"  to  give  fuch  Direftions  herein,  that  no  Appre- 
*'  henfions  or  Jealoufies  may  remain  in  the  Hearts 
*'  of  your  Majefty's  good  and  faithful  Subje£ts. 

"  Refolvcd,  Sec. 

"  That  this  Houfe  doth  agree  with  the  Com- 
"  mittee  in  the  Petition  and  Addrefs  by  them  drawn 
*'  up  to  be  prefented  to  his  Majefty. 

Sir  Rob.  Sawyer.  Now  turn  to  the  24th  of  Fe- 
bruary, 1672,  in  the  fame  Book. 

Clerk  reads.  Lume  24.  Februarij,  1672. 

"  Mr.  Secretary  Coventry  reports  and  prcfents 
*'  in  Writing  from  his  Majefty,  hisAnfwer  to  the 
"  humble  Petition  and  Addrefs  of  this  Houle, 
"  which  was  thrice  read,  and  the  Matter  debated, 
"  and  is  as  followethj   viz. 

Charles  R. 

"  Ty  IS  Majefty  hath  received  an  Addrefs  from 
"  X  X  you,  and  he  hath  ferioufly  confidered  of 
"  it,  and  returns  you  this  Anfwer,  That  he  is  ve- 
"  ry  nn.uch  troubled,  that  that  Declaration  which 
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*^  he  put  out  for  Ends  fo  neccfTary  for  the  Quiet 
"  of  his  Kingdom,  and  cfpecially  in  that  Con- 
"  jundurc,  ftiould  have  proved  the  Caufc  of  Dif- 
"  quiet  in  his  Houfe  of  Commons,  and  give  Oc- 
"  cafion  to  the  queftioning  of  his  Power  in  Eccle- 
''  fiafticks,  which  he  finds  not  done  m  the  Reigns 
"  of  any  of  his  Anceftors.  He  is  fure  he  never 
"  had  Thoughts  of  ufing  it  otherwife  than  as  ic 
"  hath  been  entrufted  in  him,  to  the  Peace  and 
''  Eftablifliment  of  the  Church  of  England,  and 
"  theEafe  of  all  his  Subjcfts  in  general:  Neither 
"  does  he  pretend  to  the  Right  of  Sufpending  any 
"  Latvs,  wherein  the  Properties,  Rights,  or  Li- 
"  berties  of  any  of  his  SubjeSls  are  concerned,  nor 
"  to  alter  any  thing  in  the  Eftabliftjed  Do5lrine  or 
"  Difcipline  of  the  Church  of  England.  But  his 
"  only  Defign  in  this,  was  to  take  off^  the  Penal- 
"  ties  the  Statutes  inflifted  uponDiflenter?,  which 
"  he  believes,  when  well  confidered  of,  you  your 
"  felves  would  not  wifli  executed  according  to 
"  the  Rigour  and  Letter  of  the  Law  >  neither 
"  hath  he  done  this  with  any  Thought  of  avoid- 
"  ing  or  precluding  the  Advice  of  his  Parliament} 
«  and  if  any  Bill  Ihall  be  offered,  which  ftiaU 
"  appear  more  proper  to  attain  the  aforefaid 
"  Ends,  and  fecure  the  Peace  of  the  Church  and 
"  Kingdom,  when  tendred  in  due  Manner  to  him, 
"  he  will  ftiew  how  readily  he  will  concur  in  all 
"  Ways  that  {hall  appear  good  for  the  Kingdom. 

Sir  Rob.  Sawyer.  Turn  to  the  2<Sth  of  February, 
1672. 

Clerk  reads.  Die  Mercurij  26.  Februarij,  1672. 

"  Mr.  Powle  reports  from  the  Committee  ap- 
*'  pointed  to  confider  of  an  Anfwer  to  return  to 
"  his  Majefty's  laft  Meffage  upon  the  Debate  of 
"  the  Houfe,  an  Anfwer  agreed  by  the  Com- 
"  mittee,  and  drawn  up,  and  put  into  Writing, 
"  which  he  read  in  his  Place,  and  then  delivered 
"  the  fame  in  at  the  Clerk's  Table,  where  it  was 
"  twice  read,  and  is  as  foUoweth  j  viz. 

Moft  Gracious  Sovereign, 
"  -wx  tE  your  Majefty's  moft  humble  and  loyal 
"  W  Subjects,  the  Knights,  Citizens  and  Bur- 
"  geffes  in  this  prefent  Parliament  aflembled,  do 
*'  render  to  your  moft  facred  Majefty  our  moft 
"  dutiful  Thanks,  for  that  to  our  unfpeakable 
"  Comfort,  your  Majefty  has  been  pleafed  fo 
"  often  to  reiterate  unto  us  thofe  gracious  Pro- 
"  mifes  and  Affurances  of  maintaining  the  Religi- 
"  on  now  eftabliflied,  and  the  Liberties  and  Pro- 
"  perties  of  your  People}  and  we  do  not  in  the 
"  leaft  Meafure  doubt  but  that  your  Majefty  had 
"  the  fame  gracious  Intention  in  giving  Satisftdion 
"  to  your  Subjefts,  by  your  Anfwer  to  our  laft 
"  Petition  and  Addrefs:  Yet,  upon  a  ferious  Confi- 
"  deration  thereof,  H'^e find  that  the  faid  Anfwer  is 
"  not  Jufficient  to  clear  the  Appreherifions  that  may 
"  juftly  remain  in  the  Minds  of  your  People,^  by  your 
"  Majefty's  having  claimed  a  Power  to  fujpend  Pe- 
"  nal  Statutes  in  Matters  Eccleftaftical,  and  wjoich 
"  your  Majefty  does  ft  ill  feem  to  affert,  in  the' faid 
"  Anfwer,  to  be  entrufted  in  the  Crown,  and  never 
"  queftioned  in  the  Reigns  of  any  of  your  Anceftors  : 
«  Wherein  we  humbly  conceive  your  Majefty  has 
"  been  very  much  mifinformed  }  ftnce  no  fuch 
"  Power  ever  was  claimed  or  exercifed  by  any  of  your 
"  Majeftfs  Predeceffors  ;  and  if  it  jlould  be  ad- 
"  mitted,  might  tend  to  the  interrupting  the  free 
"  Courfe  of  the  Laws,  and  altering  the  Legiftative 
"  Power,  which  hath  always  been  acknowledged  to 
"  refide  in  your  two  Hottfes  of  Parliament. 

^  «  Wc 
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"  We  therefore  with  an  unanimous  Confent 
**  become  again  moll  humble  Suitors  unto  your 
"  Sacred  Majcity,  that  you  ivoiild  beplcafed  to  gi-ve 
*'  us  a  fall  and  fatisfadlory  Atipwcrto  our  faidPetiti- 
«  on  and  Addrefs^  and  that  year  Majejly  ivouldtake 
«  pich  effeSlual  Ordcr^  that  the  Proceedings  in  this 
"  Matter  'may  not  for  the  future  be  draivn  into  Con- 
"  feqticnce  or  Es ample. 

"  The  Anfwcr  to  his  Majefty's  Meflage  was 
"  again  read  by  Paragraphs,  and  the  feveral  Para- 
"  graphs  to  the  hilt  were,  upon  the  .Queftion, 
"  levcraliy  agreed. 

"  The  lalt  Paragraph  being  read,  and  the  Que- 
"  ftion  being  put,  that  the  \Vord««««/»/(3a^fhould 
"  ibnd  in  the  Pargraph, 

The  Houfe  divided.—  The  Noes  go  out. 
'Tellers. 
Lord  5'^  John., 
Mr.  Faughan^ 
Sir  Richard  Temple., 
Sir  Philip  Howard^ 
"  And  fo  it  was  refoh-ed  in  the  Affirmative. 

"  The  Queftion  being  put  to  agree  to  thePara- 
*'  graph,  it  was  refolvcd  in  the  Affirmative. 
"  Refolved,  ^c. 
"  That  the  whole  Addrefs  be  agreed  to,   as  it 
"  was  brought  in  by  the  Committee. 

Sir  Rob.  Sifoiiyer.  Now  turn  to  the  Lords  Jour- 
nal, and  there  your  Lordfhip  will  fee,  that  the 
King  does  communicate  this  Addrefs  to  the  Lords, 
and  deiires  their  Advice. 

Read  the  ill  of  March,   i6jz. 
C/b-^  reads.  Die  Sabbati primo  die Martii.,  16-77.. 
"  His  iVIajefty  this  Day  made  a  flaort  Speech, 
"  as  follows. 
My  Lords., 
"  You  know,  that  at  the  Opening  of  this  Sef- 
"  fion,  I  fpoke  here  to  your  Satisfaftion  ;   it  has 
"  notwithltanding  begotten  a  greater  Difquiet  in 
"  the  Houfe  of  Commons  than  I  could  have  ima- 
"  gined. 

"  I  received  an  Addrefs  from  them,  which  I 
"  looked  not  for,  and  I  made  them  an  Anfwer 
"  that  ought  to  have  contented  them  j  but  on 
"  the  contrary,  they  have  made  me  a  Reply  of 
"  fuch  a  Nature,  that  I  cannot  think  fit  to  proceed 
"  any  further  in  this  Matter  without  your  Ad- 
"  vice. 

"  I  have  commanded  the  Chancellor  to  ac- 
"  quaint  you  with  all  the  Tranfa£tions,  wherein 
"  you  will  find  both  me  and  your  felves  highly 
''  concerned.  I  am  fenfible  for  what  relates  to 
"  me,  and  I  afllue  you,  my  Lords,  I  am  not  lefs 
"  fo  for  the  Privilege,  and  the  Honour  of  this 
"  Houfe. 

"  Afterwards  the  Lord  Chancellor  read  the 
"  feveral  Papers  and  Addrefles  of  the  Houfe  of 
"  Commons,  and  his  Majefty's  Anfwer  there- 
"  unto,  and  opened  his  Majefty's  Proceedings  up- 
"  on  them. 

The  Addrefs  of  the  Houfe  of  Commons  was 
read. 

Sir  Rob.  .Saivyer.  Pafs  over  that,  you  have  read 
it  already. 

Clerk  reads.  The  next,  his  Majefty's  Anfwer  to 
the  Addrefs  of  the  Houfe  of  Commons  was  read  as 

follows, 

Sir  Rob.  Saivyer.  That  hath  been  read  too. 
Clerk  reads.  Then  was    read  the  Reply  of  the 
Houfe  of  Commons  to  his  Majefty's  Anfwer,  as 
followeth, 


Mr.  Finch.  You  have  read  that  likewife. 
Clerk  reads.  "  Upon  this  it  is  ordered,  that  the 
■'  Lord  Treafurer,  Duke  of  Buckingham.,  Earl  of 
'  Bridgwater .y^M\  of  Northa?npton.,Eir\  oi' Brijlol., 
'  Earl  of  Berks.,  Earl  of  Bolingbrokc^^nd  the  Earl  of 
•*  Jnglcfcy,  do  forthwith  withdraw  and  confider  • 
"  what  humble  Thanks  is  fit  to  be  given  to  his 
"  Majelty  for  his  great  Favour  in  communicating 
"  this  Bufinefs  to  this  Houfe,  and  report  the  fame. 
"  And  accordingly,  the  laid  Lords  Committees 
"  did  withdraw  themfelves  for  that  Purpofe. 

"  The  Lords  being  returned,  the  T)\AtofBuck- 
'■'  ingharn  reported  what  the  Committee  had  pre- 
"  pared  to  prefent  to  his  Majefty  by  way  of  Thanks, 
"  which  was  read  as  followeth. 

"  We  the  Lords  Spiritual  and  Temporal  inPar- 
"  liament  aflembled,  do  unanimoufly  prefent  to 
"  your  Sacred  Majefty  our  moft  humble  Thanks, 
"  for  having  been  pleafed  to  communicate  to  us 
"  what  has  pafled  between  your  Majefty  and  the 
"  Houfe  of  Commons,  whereby  you  have  gra- 
"  cioufly  off"ered  us  the  Means  of  fhewing  our 
"  Duty  to  your  Majefty,  and  of  afferting  the 
"  antient  juft  Rights  and  Privileges  of  the  Houfe 
"  of  Peers. 

"  The  Queftion  being  put,  whether  to  agree 
"  with  the  Committee, 

"  It  was  refolved  in  the  Affirmative. 
"  Ordered,  that  his  Majefty  be  defired,  that  his 
"  Speech,  and  the  Papers  read  this  Day,    may  be 
"  entered  into  the  Journal-Book  of  this  Houfe. 

"  The  Lord  Treafurer,  the  Duke  of  Buckirig- 
"  hayn.,  and  the  Lord  Chamberlain.,  are  appointed 
"  to  attend  his  Majefty  prefently,  to  know  his 
"  Pleafure,  what  Time  and  Place  this  whole  Houfe 
"  fhall  wait  upon  him,  to  prefent  the  humble 
"  Thanks  of  this  Houfe,  for  his  great  Favour 
"  fhewed  this  Day. 

"  Ordered,  that  upon  Monday  Morning  next, 
"  this  Houfe  will  debate  the  whole  Matter  of  his 
"  Majefty's  Speech,  and  thefe  Papers  ;  and  to 
"  confider  the  Points  of  Privilege,  and  what  elfe 
"  may  arife  thereupon. 

"  The  Lords  that  were  appointed  to  attend  his 
"  Majefty,  return  with  this  Anfwer, 

"  That  his  Majefty  has  appointed  this  After- 
"  noon  at  five  of  the  Clock,  for  this  Houfe  to 
"  wait  upon  him  in  the  Banquetting-Houfe  at 
«  Whitehall. 

*'  Ordered,  that  all  the  Judges  now  in  Town, 
''  fhall  attend  this  Houfe  on  Monday  Morning 
"  next. 

Sir  Rob.  Sawyer.  The  third  of  March^  kJ/^j  is 
the  next. 

C/i?r-t  reads.  Die  Luna  3.  die  Martii.,  i6ji. 
"  The   Lord  Chancellor  reported,    that   the 
"  whole  Houfe  on  Saturday  laft  waited  upon  his 
"  Majefty  at  Whitehall,  and  prefented  the  humble 
"  Addrefs  of  this  Houfe,    and  his  Majefty  was 
"  pleafed  to  return  this  Anfwer. 
My  Lords, 
"  I  take  this  Addrels  of  yours  very  kindly  j   I 
"  will  always  be  very  afFeftionate  to  you,  and  ex- 
"  pe£l  you  fhould  flandbyme,  as  I  willalways  by 
"  you. 

"  Then  the  Houfe  took  into  Confideration 
"  the  whole  Matter  of  his  Majefty's  Speech 
"  on  Saturday,  and  the  three  Papers  which  his 
"  Majefty  acquainted  this  Houfe  withal,  and 
"  all  the  faid  Papers  in  their  Order  were  read, 
"  and  after  a  long  Debate,  the  Queftion  be- 
«  ing  put, 

^  *^  «  Wher 
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"  Whether  this  Houfe  ihall  in  the  firft  Place 
"  enter  into  Confideration  of  giving  Advice  to  his 
«  Majefty? 

"  It  was  rcfolved  in  the  Affirmative. 

"  It  is  ordered,  that  this  Bufincfs  flull  be  taken 
"  into  Confideration  to  Morrow  Morning, at  nine 
«  of  the  Clock,  the  firll  Bufinefs. 

"  0>v/(;m/,That  the  Judges  now  inTown,  fhall 
*'  attend  to  Morrow  Mornmg. 

Sir  Rob.  Saivyer.  The  4th  oi  March,  1671. 

Clerk  reads.  "  Next,  The  Houfe  took  into 
*'-  Confideration  the  Advice  to  be  given  to  his 
"  Majefty  concerning  the  Addreffcs  made  to  him 
"  froin  the  Houfe  of  Commons. 

"  The  Addrefles  of  the  Houfe  of  Commons, 
*'  and  his  Majcfty's  Anfwer  were  read,  and  after 
"  a  long  Debate,  the  Queftion  being  put,  Whe- 
"  ther  the  King's  Anfwer  to  the  Houle  of  Com- 
"  mons,  in  referring  the  Points  now  controverted 
"  to  a  Parliamentary  Way  by  Bill,  is  good  and 
"  gracious,  that  being  a  proper  and  natural  Courfe 
"  for  Satisfaction  therein  ? 

It  was  refolved  in  the  Affirmative. 

Sir  Rob.  Sawyer.  The  8th  oi' March,  \6-ji. 

Clerk  reads.  Die  Sabhati  8.  die  Martij,  1671. 

"  His  Majefty  in  his  Royal  Throne,  adorned 
"  with  his  Crown  and  Regal  Ornaments,  com- 
*'  manded  the  Gentleman  Uftier  of  the  Black- 
*'  Rod,  to  give  Notice  to  the  Houfe  of  Commons, 
"  that  they  attend  his  Majefty  prefently. 

"  The  Commons  being  come  with  their  Speak- 
*'  er,  his  Majefty  made  this  fhort  Speech  foUow- 

My  Lords  and  Gentlemen, 

»•  'W'Efterday  you  prefented  me  an  Addrefs,as  the 
*'  X  beft  Means  for  the  Satisfying  and  Compo- 
*'  fing  the  Minds  of  my  Subjeds,  to  which  I 
**  freely  and  readily  agreed,  and  I  fhall  take  Care 
**  to  fee  it  performed  accordingly. 

"  I  hope,  on  the  other  Side,  you  Gentlemen  of 
«'  the  Houfe  of  Commons  will  do  your  Part  j  for 
«'  I  muft  put  you  in  mind,  it  is  near  five  Weeks 
*'  fincc  I  demanded  a  Supply,  and  what  you  voted 
*'  unanimoufly  upon  it,  did  both  give  Life  to  my 
*'  Affairs  at  Home,  and  dilliearten  mine  Enemies 
«*  Abroad  ;  but  the  feeming  Delay  it  hath  met 
*'  withal  fince,  hath  made  them  to  take  new  Cou- 
*'  rage,  and  they  are  now  preparing  for  this  next 
*'  Summer  a  greater  Fleet,  as  they  fay,  than  ever 
•'  they  have  bad  yetj  fo  that  if  the  Supply  be  not 
*'  very  fpeedily  difpatch'd,  it  will  be  altogether  in- 
"  effcftual,  and  the  Safety,  Honour  and  Interert 
*'  o? England  muft  of  Neceffity  be  cxpofed.  Pray 
•'  lay  this  to  Heart,  and  let  not  the  Fears  and  Jea- 
*'  loufies  of  fome  draw  an  inevitable  Ruin  upon 
•'  us  all. 

"  My  Lords  and  Gentlemen, 

*'  If  there  be  any  Scruple  remaining  -with  you  con- 
**  cerning  the  Snfpenfton  of  Penal  Laws,!  here  faith- 
*'  fully  proinife  you,  'That  what  has  been  done  in  that 
*'  Particular,  fiall  not  for  the  future  be  drawn  ei- 
"  thcr  into  Confequcnce  or  Example.  And  as  I  daily 
*'  exped  from  you  a  Bill  for  my  Supply,  fo  I  af- 
"  fure  you,  I  (hall  as  willingly  pafs  any  other  you 
"  ftiall  offer  me  that  may  tend  to  the  giving  you 
**  Satisfaftion  in  all  your  juil  Grievances. 

"  Next  my  Lord  Chancellor  reported.  That 
*'  both  Houfcs  waited  upon  the  King  Yefterday, 
"  and  prelented  him  with  the  Addrcis  againft  the 
*'  Growth  of  Popery,  and  his  Majefty  hath  been 
"  pleafed  to  return  this  Anfwer 
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"  My  Lords  and  Gentlemen^ 

"  I  do  heartily  agree  with  you  in  your  Addrcft, 
"  and  ftiall  give  fpeedy  Order  to  have  it  put  in 
"  Execution.  There  is  one  Part  to  which  I  believe 
"  it  is  not  your  Intention  that  it  fhould  extend; 
"  for  I  can  fcarcc  fay,  thofc  are  in  my  Pay  that 
"  are  prefently  to  be  employed  abroad  ;  but  as  for 
"  all  other  Parts,  I  fhall  take  Care  it  lliall  be  done 
"  as  you  defirc. 

After  which  the  Lord  Chancellor  faid,  he  had 
fomewhat  more  to  impart  to  the  Houfe  by  the 
King's  Command,  which  was, 

That  hisAIajeJly  laft  Night,  having  fpoken  with 
feveral  Members  of  both  Houfes,  found  fome  Dif- 
faiisfaciion  rem.aining  concerning  his  Anlwer  to  their 
Addrefs  in  the  Particular  of  the  Officers  to  be  cm- 
ployed  abroad,  of  which  Number  he  had  five  or  fix 
that  were  of  the  beft  Officers  of  France  and  Flan- 
ders, and  being  his  own  Subjefts,  he  had  been  ve- 
ry follicitous  to  get;  hut  if  that  bred  any  Umbrage, 
the  King  commanded  him  to  let  them  know,  that  he 
refolves  to  gii'c  both  his  Houfes  full  Satisfa£lion  to  their 
Dejires. 

There  was  another  Particular  that  the  LordChan^ 
cellar  faid  he  thought  fit  to  acquaint  them  with, 
which,  though  it  was  by  his  Majefty'' s  Leave,  yet  it 
was  not  by  his  Command;  However,  he  thought 
it  his  Duty  to  acquaint  the  Houfe  with  it  (Mr.  Se- 
cretary Coventry  intending  to  acquaint  the  Houfe 
of  Commons  with  the  fime)  That  his  Majefiy.  had 
the  laft  Night,  in  Piirfuance  of  what  he  then  iiftend' 
ed,  and  declared  this  Morning,  concerning  the  Sufpen- 
fion  of  Penal  Laws  not  being  for  the  future  drawn 
either  into  Confequence  or  Example,  caufcd  the  oiigi- 
nal  Declaration  under  the  Great-Seal^  to  be.  cancel- 
led in  his  Prefeme,  whereof  himfelf  and  feveral  other 
Lords, of  the  Council  were  Witnejfes. 
.    Sir  Rob,  Sawyer.  Turn  tq  the  loth  of  March, 

Clerk  reads.  "  Die  Luna  dccimo  die  Martij,  \6-jz. 

"  Ordered,  That  what  my  Lord  Chancellor 
•"  faid  on  Saturday  laft  concerning  his  Majefty 's 
*'  caufing  the  vacating  his  Indulgence  under'  the 
"  Great  Seal  of  England,  fhall  be  entred  into  the 
"  Journal-Book,  of  this  Houfe  as  on  Saturday  laft 

Sir  Rob.  Sawyer.  We  fhall  now  cpme^^o  that 
which  pafs'd  in  the  Parliament  in  168^;^^=^ — r^^Rcad 
the  9lh.o£ November,  i68f.  ,    ;•    ■ 

■  \fThe  Journal  of  the  Lords,  idSj",^)^^ /«,] 

Clerk  reads.  "  His  Majefty  being  on  his  Royal 
"  Throne  adori'^d  with  his  Regal  Robes  and 
"  Crown  (the  Lords  being  in  their  Robes  alfo) 
"  commanded  tHe  Gentleman-L^lher  to  give  No- 
"  tice  to  the  Houfe  of  Commons  that  they  imme- 
",  diately  attend  his  Majefty ;  who  being  come, 
*^  his  Majefty  made  the  following  Speech. 

•  '     *'  My  Lords  and  Gentlemen, 

"  \  Fter  the  Storm  that  feemcd  to  be  coming 
«  Jf\^  upon  us  when  we  parted  laft,  I  am  glad  to 
«  meet  you  all  again  in  fo  great  Peace  and  Qiiietnefs  ; 
«  God  Almighty  be  praifed,  by  whofc  BlelHng 
«  that  Rebellion  was  fupprefled  ;  but  when  I 
"  refled  what  an  inconfidenible  Number  of  Men 
«  began  it,  and  how  long  they  carried  it  on  with- 
"  out  any  Oppofition,  1  hope  every  body  will  be 
«  convinced  that  the  Militia,  which  hath  hitherto 
«  been  fo  much  depended  upon,  is  not  fufficient 
«  for  fucbOccafions,and  that  there  is  nothing  but 
"  a  good  Force  of  well-difciplin'd  Troops  in  con- 
"  ftant  Pay  that  can  defend  us  from  fuch  as  either 
"  at  Home  or  Abroad  arcdifpofcd  to  difturb  us. 

Ccc  "  And 
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"  And  in  Truth,  my  Concern  for  the  Peace  and 
"  Quiet  of  my  Subjccb,  as  well  as  for  the  Safety 
"  of  the  Government,  made  me  think  it  ncccfTary 
"  to  encreafe   the  Number  to  the  Proportion  1 
"  have  done.  This  I  owed  as  well  to  the  Honour 
"  as  to  the  Security  of  the  Nation,   whofe  Re-     ' 
*'  putation  was  fo  infinitely  expofed  unto  ail  our 
*'  Neighbours,   bv  having  lain  open  to  this  late 
"  wretched  Attempt,  that  it  is  not  to  be  repaired 
"  without  keeping  fuch  a  Body  of  Men  on  Foot,     ' 
"  that  none  may  ever  have  the  Thoughts  again  of 
"  finding  us  fo  miferably  unprovided. 

"  It  is  for  the  Support  of  this  great  Charge, 
"  which  is  now  more  than  Double  to  what  it  was, 
"  that  I  ask  your  AHiftancc  in  giving  me  a  Supply 
"  anfwerable  to  the  Expence  it  brings  along  with 
"  it:  And  I  cannot  doubt,  but  what  1  have  be- 
"  gun  fo  much  for  the  Honour  and  Defence  of 
"  the  Government,  will  be  continued  by  you  with 
"  all  the  Chearfulnefs  and  Readinefs  that  is  requi- 
"  fite  for  a  Work  of  fo  great  Importance. 

*'  Let  no  Man  take  Exceptions  that  there  are  fome 
"  Officers  in  the  ylrmy  not  qualified  according  to  the 
"  late  Tefls  for  their  Employments :  The  Gentle- 
"  men,  I  muft  tell  you,  are  mofl:  of  them  well 
*'  known  to  me,  and  having  formerly  ferved  with 
"  me  on  feveral  Occafions,  and  always  approved 
"  the  Loyalty  of  their  Principles  by  their  Pra- 
"  ctices,  I  think  them  fit  now  to  be  employed  un- 
"  der  me  J  and  will  deal  plainly  with  you,  that 
"  after  having  had  the  Benefit  of  their  Services  in 
"  fuch  Time  of  Need  and  Danger,  /  ivill  neither 
"  expofe  them  to  Difgrace^  nor  myfelf  to  the  Want  of 
"  then/y  if  there  potild  be  another  Rebellion  to  make 
"  themnecejj'ary  to  me. 

"  I  am  afraid  fome  Men  may  be  fo  wicked  td 
"  hope  and.  expe£i(;  that  a  Difference  may  happeh 
"  between  you  and  hte  upon  this  Occaficm;  but 
*'  when  you  confider  what  Advantages  have  riFen 
*'  to  us  in  a  few  Months  by  the  good  Underft^nd- 
"  ing  we  have  hitherto  had,  what  w:onderful  Ef; 
"  fedts  it  has  already  produced  in  the  Change  of 
"  the  whole  Scene  of  Affairs  abroad,  fo  touch 
"  nriore  to  the  Hofiour  of  the.Nation,  and  the  Fi- 
"  gure  it  ought  to  make  in  the  World,  and  that 
"  nothing  can  hinder  a  further  Progrefs  in  this 
"  Way,  to  all  our  Satisfaftions,  but  Fears  aind 
"  Jealoufies  amongft  oUrfelves;  I  will  not  appre- 
"  hend  that  fuch  a'  Misfortune  can^befal  us  as  a 
"  Divifion,  or  bilt  a  Coldnefs  between  me  and 
*'  you ;  nor  that  any  thing  can  -fjiake  you  in  your 
"  Steadinefs  and  Loyalty  to  me,'  who,  by  God's 
"  Bleffing,  will  ever  make  you  all  Returns  of 
"  Kindnefs  and  Proteftion,  with  a  Relblution  to 
"  venture  even  my  own  Life  in  the  Defence  of 
"  the  true  Intereft  of  this  Kingdom. 

Siir  Rob.  Saivyer.  Turn  to  the  Commons  Jour- 
nal the  1 6th  of  November.,   i68f. 

{Jthe  Journal  of  the  Hoiife  of  Commons  put  in.'] 
Clerk  reads.  "  Die  Lun^e  i6.  die  Novemb.  iSSf. 

Mojl  gracious  Sovereign., 
"  WT'E  your  Majcfty's  moft  loyal  and  faithful 
"  W  Subjcfts,  the  Commons  in  Parliament 
''  affcmbled,  "do  in  the  firll  Place  (as  in  Duty 
"  bound)  return  your  Majelly  our  moll  humble 
"  and  hearty  Thanks  for  your  great  Care  and  Con- 
"  duft  in  the  Suppreflion  of  the  late  Rebellion, 
"  which  threatned  the  Overthrow  of  thisGovern- 
"  ment  both  in  Church  and  State,  and  the  utter- 
"  moft  Extirpation  of  our  Religion  by  Law  efta- 
"  bliflied,  which  is  moft  dear  unto  us,  and  which 


■  your  Majefty  has  been  plcafcd  to  give  us  repcat- 
'  ed  Afiurances  you  will  always  defend  and  fup- 
'  port,  which  with  all  grateful  Hearts  we  ftiall 
'  ever  acknowledge. 

"  We  further  crave  leave  to  acquaint  your  Ma- 
'  jefty,  That  wc  have  with  all  Duty  and  Readi- 
'  nefs  taken  into  our  Confideration  your  Majcfty's 
'  gracious  Speech  to  us;  and  as  to  that  Part  of  it 
'  relating  to  the  Officers  in  the  Army  not  qualified 
'  for  their  Employment  according  to  an  ASl  of  Par- 
'  liament  made  in  the  iph  2'car  of  the  Reign  of  your 
■'  Majefifs  Royal  Brother  of  blejfed  Memory.,  enti- 
'  tuled,  An  Aft  for  preventing  Dangers  that  may 
'  happen  by  Popifh  Recufants,  //-^^  do,  out  of  our 
"  bounden  Duty,  humbly  reprefent  unto  your  Maje- 
"  fty,  That  thofe  Officers  cannot  by  Laiv  be  capable 
"  of  their  Employments,  and  that  the  Incapacities 
"  they  bring  upon  themfelves  thereby,  can  no  ivays  be 
"  taken  off  but  by  J£t  of  Parliament. 

"  Therefore  out  of  the  great  Deference  and  Du- 
"  ty  we  owe  unto  your  Majefty  (who  has  been 
"  gracioufly  pieafed  to  take  Notice  of  their  Ser- 
''  vices  to  you)  "die  are  preparing  a  Bill  to  pafs  both 
"  Houfes  for  your  Royal  Affent,  to  indemnify  them 
"  fro?n  the  Penalties  they  have  now  incurred;  and 
"  becaufe  the  Continuance  of  them  in  their  Employ - 
"  ments  may  be  taken  to  be  difpcnfmg  -with  that  Laiv 
"  without  AB  of  Parliament,  the  Confequence  of 
"  %vhich  is  of  the  greatefi  Concern  to  the  Rights  of 
"  allyotdr  Majefty' s  dutiful  and  loyal  Subjecis,  and  to 
"  all  the  Laws  made  for  the  Security  of  their  Rcli- 

"  M^e  therefore,  the  Knights,  Citizens  and  Bur- 
"  gefles  of  your  Majefty's  Houfe  of  Commons, 
"  do  moft  humbly  befeech  your  Majefty,  that  you 
"  would  be  gracioufty  pieafed  to  give  fuch  Directions 
■"  therein  that  no  Apprehenfions  or  Jealoufies  may  re- 
"  ?nain  in  the  Hearts  of  your  Majefty's  good  andfaith- 
"  ful  Subje&s. 

Mr.  Pollexfen.  My  Lord,  we  pray  that  thefe  half 
Dozen  Lines  of  the  Statute  i  Eliz.  may  be  read. 
[//  Statute-Book  was  then  produced  by  Mr.  Ince.] 

L.  C.  J.  We  will  have  it  read  out  of  our  own 
Book.         \_l-Fhich  was  delivered  into  Court.'] 

Clerk  reads.  "  This  is  i  Eliz.  Cap,  i.  An  Aft  for 
"  Uniformity  of  Religion,  Ci?^.  Whereabout  is  it? 

Mr.  Ince.  'Tis  the  ifth  Paragraph,  at  thefe 
Words .  And  for  the  due  Execution,  &c. 

Clerk  reads.  "  And  for  due  Execution  hereof, 
"  the  Queen's  moft  Excellent  Majefty,  the  Lords 
"  Spiritual  and  Temporal  in  this  Parliament  af- 
"  fembledjdo  in  God's  Name  earneftly  require  and 
"  charge  all  the  Archbifhops  and  Biiliops,  and 
"  other  Ordinaries,  that  they  fhall  endeavour  them- 
*'  felves,  to  the  utmoft  of  their  Knowledge,  that  the 
"  due  ahd  true  Execution  hereof  may  be  h.id 
"  throughout  their  Diocefles  and  Charges,  as  they 
"  will  anfwer  before  God  for  fuch  Evils  and  Plagues, 
"  wherewith  Almighty  God  may  juftly  punifh  his 
"  People  for  neglefting  this  good  and  wholefome 
«  Law. 

Mr.  Serj.  Levinz.  Now,  my  Lord,  if  your 
Lordfliip  pleafes,  the  Charge  is  a  Charge  for  a  Li- 
bel, and  there  are  two  Things  to  be  confidered. 

Firft,  Whether  the  Biftiops  did  deliver  this  Pa- 
per to  the  King.?  But  that  wc  leave  upon  the  Evi- 
dence that  has  been  given ;  only  wc  fay,  there  has 
been  no  direft  Proof  of  that. 

In  the  next  Place,  fuppofing  they  did  deliver 
this  Petition  to  the  King,  Whether  this  be  a  Libel 
upon  the  Matter  of  it,  the  Manner  of  delivering 
ir,  or  the  Perfons  that  did  it '' 

And 
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And  with  Submiflion,  my  Lord,  this  cannot  be 
a  Libel,  although  it  be  true,  that  they  did  fo  de- 
liver it. 

Firft,  my  Lord,  there  is  a  little  Difingenuity 
offered  to  my  Lords  the  Billiops,  in  only  fetting 
forth  Part,  and  not  the  Whole,  in  only  reciting  the 
Body,  and  not  the  Prayer. 

But,  my  Lord,  with  your  Lorddiip's  Favour, 
taking  the  petitionary  Part,  and  adding  it  to  the 
other,  it  quite  alters  the  Nature  of  the  Thing ;  for 
it  may  be,  a  Complaint  without  feeking  Rcdrels 
might  be  an  ill  Matter  j  but  here  taking  the 
"Whole  together,  it  appears  to  be  a  Complaint  of 
a  Grievance,  and  a  Dcfire  to  be  eafed  of  it. 

With  your  Lordlhip's  Favour,  theSubjecbs  have 
a  Right  to  petition  the  King  in  all  their  Grievan- 
ces, fo  fay  all  our  Books  of  Law,  and  fo  fays  the 
Statute  of  the  Thirteenth  of  the  late  King}  they 
may  petition,  and  come  and  deliver  their  Petition 
under  the  Number  of  ten,  as  heretofore  they 
might  have  done,  fays  the  Statute  ;  fo  that  they 
all  Times  have  had  a  Right  fo  to  do,  and  indeed 
if  they  had  not,  it  were  the  moft  lamentable  Thing 
in  the  World,  that  Men  muft  have  Grievances  up- 
on them,  and  yet  they  not  to  be  admitted  to  feek 
Relief  in  an  humble  Way. 

Now,  my  Lord,  this  is  a  Petition  fetting  forth 
a  Grievance,  and  praying  his  Majcfty  to  give 
Relief  And  what  is  this  Grievance  ?  It  is  that 
Command  of  his,  by  that  Order  made  upon  my 
Lords  the  Bifhops,  to  diftribute  the  Declaration, 
and  caufe  it  to  be  read  in  the  Churches  :  And 
pray,  my  Lord,  let  us  confider  what  the  Effefts 
and  Confequences  of  that  Diftribution  and  Read- 
ing is :  It  is  to  tell  the  People,  that  they  need  not 
fubmit  to  the  Aft  of  Uniformity,  nor  to  any  A6b 
of  Parliament  made  about  Ecclefiaftical  Matters, 
for  they  are  fufpended  and  difpended  with.  This 
my  Lords  the  Bifhops  muft  do,  if  they  obey  this 
Order}  but  your  Lordfhip  fees,  if  they  do  it,  they 
lie  under  an  Anathema  by  the  Statute  of  i  Eliz. 
for  there  they  are  under  a  Curfe  if  they  do  not  look 
to  the  Prefervation  and  Obfervation  of  that  Aft  : 
But  this  Command  to  diflribute  and  read  the  De- 
claration, whereby  all  thefe  Laws  are  difpenfed 
with,  is  to  let  the  People  know,  they  will  not  do 
what  the  Aft  requires  of  them. 

Now,  with  your  Lordfhip's  Favour,  my  Lords 
the  Bifhops  lying  under  this  Preflure,  the  Weight 
of  which  was  very  grievous  upon  them,  they  by 
Petition  apply  to  the  King  to  be  eafed  of  it, 
which  they  might  do  as  Subjefts  :  Befides,  my 
Lord,  they  are  Peers  of  the  Realm,  and  were  moft 
of  them  fitting  as  fuch,  in  the  lafl  Parliament, 
where,  as  you  have  heard,  it  was  declared,  fuch  a  Dif- 
penfation  could  not  be  }  and  then  in  what  a  Cafe 
iTiould  they  have  been,  if  they  fliould  have  di- 
llributed  this  Declaration,  which  was  fb  contra- 
ry to  their  own  Aftings  in  Parliament  ?  What 
could  they  have  anfwered  for  themfelves,  had  they 
thus  contributed  to  this  Declaration  ?  when  they 
had  themfelves  before  declared,  that  the  King  could 
not  difpenfe. 

And  that  this  was  no  new  Thing,  for  it  had 
been  fo  declared  in  aParliament  before,  in  two  Sef- 
fions  of  it,  in  the  late  King's  Reign,  within  a  very 
little  Time  one  of  another  j  and  fuch  a  Parliament 
that  were  fb  liberal  in  their  Aids  to  the  Crown, 
that  a  Man  would  not  think  they  fliould  go  about 
to  deprive  the  Crown  of  any  of  its  Rights.  It 
was  a  Parliament  that  did  do  as  great  Services  for 
the  Crown  as  ever  any  did,  and  therefore  there  is 
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no  Reafon  to  fufpeft,  that  if  the  King  had  had 
fuch  a  Power,  they  would  have  appeared  fo  ear- 
nefl  againft  it. 

But,  my  Lord,  if  your  Lordfhip  pleafcs,  thefe 
are  not  the  Beginnings  of  this  Matter ;  for  wc  have 
/hewed  you  from  the  Fifteenth  of  Richard  the  Se- 
cond, that  there  was  a  Power  granted  by  the 
Parliament  to  the  King  to  difpenfe  with  a  par- 
ticular A6t  of  Parliament,  which  argues,  that  it 
could  not  be  without  an  Aft  of  Parliament  :  And 
in  1(562,  'tis  faid  cxprefly,  that  they  could  not  be 
difpenfed  with  but  by  an  Aft  of  Parliament.  'Tis 
faid  fo  again  in  1671,  the  King  was  then  plea- 
fed  to  affume  to  himlelf  fuch  a  Power  as  is  pre- 
tended to  in  this  Declaration}  yet,  upon  Informa- 
tion from  his  Houfes  of  Parliament,  the  King  de- 
clared himlelf  fatisficd  that  he  had  no  fuch  Power, 
cancelled  his  Declaration,  and  promifcd  that  it 
fhould  not  be  drawn  into  Confequence  or  Ex- 
ample. And  fo  the  Commons,  by  their  Prote- 
flation,  fxid  in  Richard  the  Second's' Time,  that  it 
was  a  Novelty,  and  fliould  not  be  drawn  into 
Confequence  or  Example. 

Now,  my  Lord,  if  your  Lordfliip  pleafes,  if 
this  Matter  that  was  commanded  the  Bifhops  to 
do,  were  fomething  which  the  Law  did  not  al- 
low of,  finely  then  my  Lords  the  Billiops  had  all 
the  Reafbn  in  the  World  to  apply  themfelves  to 
the  King,  in  an  humble  Manner  to  acquaint  him 
why  they  could  not  obey  his  Commands}  and  to 
feek  Relief  againft  that  which  lay  fo  iieavy  upon 
them. 

Truly,  my  Lord,  Mr.  Attorney  was  very  right 
in  the  opening  of  the  Caufe  at  firft,  that  is,  That 
the  Government  ought  not  to  receive  Affronts, 
no,  nor  the  inferior  Officers  are  not  to  be  affront- 
ed}  a  Juftice  of  the  Peace,  fb  low  a  Man  in  Of- 
fice ,  is  not.  For  a  Man  to  fay  to  a  Juftice  of 
Peace,  when  he  is  executing  his  Office,  that  he 
does  not  do  right,  is  a  great  Crime,  and  Mr.  At- 
torney faid  right  in  it  :  But  fuppofe  a  Juflice  of 
Peace  were  making  of  a  Warrant  to  a  Conflable,  to 
do  fomething  that  was  not  legal  for  him  to  do,  if 
the  Conftable  fhould  petition  this  Juftice  of  the 
Peace,  and  therein  fet  forth,  Sir,  you  are  about 
to  command  me  to  do  a  Thing  which,  I  con- 
ceive, is  not  legal,  furely  that  would  not  be  a 
Crime  that  he  was  to  be  puniflied  for }  for  he  does 
but  feek  Relief,  and  fhew  his  Grievance  in  a  pro- 
per Way,  and  the  Diftrefs  he  is  under. 

My  Lord,  this  is  the  Bifhops  Cafe,  v/ith  Submif- 
fiou}  they  are  under  a  Diftrefs,  being  command-  ' 
ed  to  do  a  Thing  which  they  take  not  to  be  legal, 
and  they  with  all  Humility,  by  Way  of  Petition, 
acquaint  the  King  with  this  Diftrefs  of  theirs,  and 
pray  him,  that  he  will  pleafe  to  give  Relief 

My  Lord,  there  is  no  Law  but  is  either  an 
Aft  of  Parliament,  or  the  Common  Law}  for  an 
Aft  of  Parliament  there  is  none  for  fuch  a  Power; 
all  that  we  have  of  it  in  Pailiamentary  Pro- 
ceedings, is  againft  it  }  and  for  the  Common 
Law,  ib  far  as  I  ha\^e  read  it,  I  never  did 
meet  with  any  thing  of  fuch  a  Nature,  as  a  Grant 
or  Difpenfatioh  that  pretended  to  difpenfe  with 
any  one  whole  Aft  of  Parliament  }  I  have  not  fb 
much  as  heard  of  any  fuch  Thing  mentioned  by 
any  of  the  King's  Council }  but  here,  my  Lord, 
is  a  Difpenfation  that  difpenfes  with  a  great  many 
Laws  at  once,  truly,  I  cannot  take  upon  me  to 
tell  how  many,  there  may  be  forty  or  above,  for 
ought  I  know. 
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Therefore,  my  Lord,  the  BiHiops  lying  under 
:h  a  Grievance  as  this,  and  under  luch  aPreflure, 
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being  ordered  to  diftribuce  this  Declaration  in  all 
their  Churches,  which  was  to  tell  the  People  they 
ought  to  be  under  no  Law  in  this  Cafe,  which 
furely  was  a  very  great  Preflure,  both  in  Point  ot 
Law  and  Confcience  too,  they  lying  under  fuch 
Obligations  to  the  contrary,  as  they  did.  With 
Submimon  to  your  Lordlliip,  and  you  Gentlemen 
of  the  Jury,  If  they  did  deliver  this  Petition 
(PublilTiing  of  it  I  will  not  talk  of,  for  there  has 
been  no  Proof  of  a  Publication,  but  a  delivering 
of  a  Petition  to  his  Majerty  in  the  moft  lecret  and 
decent  Manner  that  could  be  imagined)  my  Lords 
the  Bilhops  arc  not  guilty  of  the  Matter  charged 
upon  them  in  this  Information.  It  has  been  ex- 
prefly  proved,  that  they  did  not  go  to  difperfe  it 
abroad,  but  only  delivered  it  to  the  King  himfelf : 
And,  in  fhorr,  my  Lord,  if  this  Ihould  be  a  ^i- 
bel,  1  know  not  how  fad  the  Condition  of  us 
all  would  be,   if  we  may  not  petition  when  we 

fufFer.  - 

Mr. Finch.  Mv  Lord,  I  challenge  them  to  Ihew 
us  any  ovx  Iniknce  of  fuch  a  Declaration,  fuch  a 
General  Difpenfation  of  Laws,  from  the  Conqueft 
till  1671.  The  firft  Umbrage  of  fuch  a  thing  is, 
that  of  Car.  II.  i66z  j  but  your  Lordfhip  hears 
the  Declaration  of  the  Parliament  upon  it.  Be- 
fore that,  as  there  was  no  fuch  thing,  fo  your 
Lordfhip  fees  what  the  Parliament  did  to  enable 
the  King  (not  to  do  this  Thing,  but  fomeching 
like  it)  in  Rkhard  the  Second's  Time,  where  you 
fee  the  Parliament  did  give  the  King  a  Power 
to  difpenfe  with  the  Statute  of  Provifors  for  a 
Time  5  but  at  the  lame  Time  declared  that  ve- 
17  Grant  of  their  own  to  be  a  Novelty,  and  that 
it  fhould  not  be  drawn  into  Confequence  or  Ex- 
ample. 

My  Lord,  we  fhall  leave  it  upon  this  Point  j 
To  fufpend  Law  is  all  one  as  to  abrogate  Laws  j 
for  fo  long  as  a  Law  is  fufpended,  whether  the 
Sufpenfion  be  Temporary,  or  whether  it  be  for 
ever  i  whether  it  be  at  once,  or  at  feveral  Times, 
the  Law  is  abrogated  to  all  Intents  and  Purpofes : 
But  the  Abrogation  of  Laws  is  Part  of  the  Legi- 
flaturc,  that  Legiflative  Power  is  lodged  (as  I  faid 
before,  and  I  could  never  find  it  otherwife,  in  all 
our  Law)  in  King,  Lords,  and  Commons. 

L.  C.  J.  You  did  open  that  before,  Mr.  Fif!cb. 
Mr.  Finch.    With  this,  my   Lord,    that  my 
Lords  the  Bifhops  finding  this  Order,  made  upon 
them  to  publilli  this  Declaration,    did  what  in 
Duty  they  were  bound  to  do  ;  and  unlefs  the  Jury 
do  find,  that  they  have  done  that  which  is  con- 
trary to  Law  and  to  the  Duty  of  their  Places,  and 
that  this  Petition  is  a  Libel,  and  a  feditious  Libel, 
with  an  Intent  to  ttir  up  Sedition  among  the  Peo- 
ple (we  rely  upon  it)  my  Lords  the  Bifliops  can 
never  be  found  guilty  upon  this  Information. 
L.C.J.  Have  you  now  done.  Gentlemen? 
Mr.  Finch.  Yes,  my  Lord,  till  they  give  us  fur- 
ther Occafion  :    If  they  have  any  other  Evidence 
to  offer,  we  muft  anfwer  it  •,    if  not,  this  is  the 
Anfwer  we  give  to  what  they  have  faid. 

Mr.  Soil.  Gen.  We  make  no  Bargain  with  you  : 
If  you  have  done,  fay  fo. 

L.  C.  J.  You  mull  know,  that  you  are  not  to 
have  the  lall;  Word. 

Mr.  Soil.  Gen.  You  have  been  three  Hours  al- 
ready, if  you  have  any  more  to  fay,  pray  con- 
clude. 


Mr.  Finch.  If  they  fay  they  have  no  more  Evi- 
dence, then  we  know  what  we  have  to  do. 

L.  C.  J.  If  you  do  fay  any  thing  more,  piay 
let  me  advife  you  one  Thing  ;  don't  i'ay  the 
fame  Thing  over  and  over  again  j  for  after  I'o  much 
Time  fpent,  it  is  irkfome  to  all  Company  as  well 
as  to  me. 

Mr.  Finch.  My  Lord,  we  have  no  more  Evi- 
dence to  offer  to  your  Lordfhip  at  prefenr,  unlefs 
they,  by  ofFering  new  Evidence,  give  us  Occafion 
to  reply  upon  them. 

L.  C.  y.  Gentlemen,  you  Ihall  have  all  the  le- 
gal Favour  and  Advantage  that  can  be;  but,  pray 
let  us  keep  to  an  orderly  decent  Method  of  Pro- 
ceeding. 

Sir  Rob.  Sawyer.  Pray,  my  Lord,  fiivour  me  3 
Word  before  we  conclude.  My  Lord,  I  do  find 
very  few  Attempts  of  this  Nature  in  any  King's 
Reign. 

In  the  Reign  of  Henry  the  Fourth,  there  was 
an  Aft  of  Parliament  that  Foreigners  fhould  have 
a  free  Trade  in  the  City  of  London.,  notwithftand- 
ing  the  Franchifes  of  London  :  After  the  Parlia- 
ment rofe,  the  King  ifiued  out  his  Proclamation, 
forbidding  the  Execution  of  that  Law,  and  com- 
manding that  it  iTiould  be  in  Sufpenfe,  ufque  ad 
proximum  Parliamentmn  j  yet  that  was  held  to  be 
againft  Law. 

L.  C.  y.  Sir  Robert  Sawyer,  that  which  you 
are  to  look  to,  is  the  Publifhing  of  this  Paper,  and 
whether  it  be  a  Libel  or  no.  And  as  to  the  Bufi- 
nefs  of  the  Parliament  you  mentioned,  th;U  is  not 
to  the  Purpofe. 

Sir  Rob.  Sawyer.  My  Lord,  I  fay,  I  would  put 
it  where  the  Queftion  truly  lies;  if  they  don'c 
difpute  the  Point,  then  we  need  not  labour  itj 
but  I  don't  know  whether  they  will  or  no,  and 
therefore  I  beg  your  Lordfliip's  Favour  to  mention 
one  Cafe  more,  and  that  is  upon  the  Statute  of 
3 1  Hen.  VIII.  Cap.  8,  which  enables  the  King  by 
Proclamation,  in  many  Cafes,  to  create  the  Law; 
which  Statute  was  repealed  by  i  Edw.Vl.  Cap.  11. 
That  very  Aft  does  recite,  that  the  Law  is  not  to 
be  altered,  or  reftrained,  but  by  Aft  of  Parlia- 
ment ;  and  therefore  the  Parliament  enables  the 
King  to  do  fo  and  fo:  But  that  was  fuch  a  Power, 
that  the  Parliament  thought  not  fit  to  continue, 
and  it  was  afterwards  repealed ;  but  it  fhevvs,  that 
at  that  Time  the  Parliament  v/as  of  the  fame  Opi- 
nion, as  to  this  Matter,  that  other  Parliaments 
have  been  fince. 

Mr.  Soiumers.  My  Lord,  I  would  only  men- 
tion the  great  Cafe  of  Hhomas  and  Sorrel  in  the 
Exchequer-Chamber  upon  the  Validity  of  a  Difpen- 
(ation  of  the  Statute  of  Edward  the  Sixth,  touch- 
ing Selling  of  Wine.  There  it  was  the  Opinion 
of  every  one  of  the  Judges,  and  they  did  lay  it 
down  as  a  fettled  Pofition,  that  there  never 
could  be  an  Abrogation,  or  a  Sufpenfion  (which 
is  a  Temporary  Abrogation)  of  an  Aft  of  Par- 
liament, but  by  the  Legiflative  Power.  That 
was  a  Foundation  laid  down  quite  through  the 
Debate  of  that  Cafe.  Indeed  it  was  difputed, 
how  far  the  King  might  difpenfe  with  the  Pe- 
nalties in  fuch  a  particular  Law,  as  to  particu- 
lar Perfons  ;  but  it  was  agreed  by  all,  that  the 
King  had  no  Power  to  fulpend  any  Law :  And, 
my  Lord,  I  dare  appeal  to  Mr.  Attorney  Ge- 
neral himfelf,  whether  in  the  Cafe  of  Godden 
and  Flales.^  which  was  lately  in  this  Court,  to 
make  good  that  Difpenfation,   he  did  not  ule  it 
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as  an  Argument  then,  that  it  could  not  be  expound 
cd  into  a  Sufpenfion  :  He  admitted  it  not  to  be  in 
the  King's  Power  to  fufpend  a  Law,  but  that  he 
might  give  a  Difpenfution  to  a  particular  Perfon, 
was  all  that  he  took  upon  him  to  juftify  at  that 
Time. 

My  Lord,  by  the  Law  of  all  civilized  Nations, 
if  the  Prince  does  require  fomething  to  be  done, 
which  the  Perfon  who  is  to  do  it  takes  to  be 
imlawful,  it  is  not  only  lawful,  but  his  Duty, 
Refcribere  Principi.  This  is  all  that  is  done  here, 
and  that  in  the  moft  humble  Manner  that  could 
be  thought  of.  Your  Lordfhip  will  pleafe  to  ob- 
ferve  how  far  it  went,  how  careful  they  were 
that  they  might  not  any  way  juilly  offend  the 
King  :  They  did  not  interpofe  by  giving  Advice, 
as  Peers;  they  never  flirr'd  till  it  was  was  brought 
Home  to  thcmfelves.  When  they  made  their  Pe- 
tition, all  they  beg  is,  that  it  may  not  fo  far  be 
infifled  upon  by  his  Majefly,  as  to  oblige  them 
to  read  it.  Whatever  they  thought  of  it,  they  do 
not  take  upon  them  to  defire  the  Declaration  to  be 
revoked. 

My  Lord,  as  to  Matters  of  Faft  alledgedin  the 
faid  Petition,  that  they  are  perfeftly  true,  we  have 
fhewn  by  the  Journals  of  both  Houics.  In  every 
one  of  thofe  Years  which  are  mentioned  in  the 
Petition,  this  Power  of  Difpenfation  was  con- 
fidered  in  Parliament,  and,  upon  Debate,  de- 
clared to  be  contrary  to  Law :  There  could 
be  no  Defign  to  diminifh  the  Prerogative,  be- 
caufe  the  King  hath  no  fuch  Prerogative.  Se- 
ditious, my  Lord,  it  could  not  be,  nor  could 
poflibly  flir  up  Sedition  in  the  Minds  of  the 
People,  becaufe  it  was  prefented  to  the  King  in 
private  and  alone  :  Falfe  it  could  not  be,  becaufe 
the  Matter  of  it  is  true  :  There  could  be  nothing 
of  Malice,  for  theOccafion  was  not  fought  j  the 
Thing  was  prefTed  upon  them;  and  a  Libel  it 
could  not  be,  becaufe  the  Intent  was  innocent, 
and  they  kept  within  the  Bounds  fet  by  the  A6t  of 
Parliament,  that  gives  the  Subjeft  leave  to  ap- 
ply to  his  Prince  by  Petition  when  he  is  ag- 
grieved. 

Mr.  An.  Gen.  Have  you  done.  Gentlemen? 
Mr.  Finch.  We  have  done,  Sir. 
Mr.Jtt.Gen.  My  Lord,  I  fhall  be  a  great  deal 
more  merciful  to  your  Lordfhip  and  the  Jury  than 
they  have  been,  who  have  i'pent  thefc  four  Hours 
in  that  which  I  think  is  not  pertinent  to  the  Cafe 
in  queflion  :  They  have  let  themfelves  into 
large  Difcourfes,  making  great  Complaints  of 
the  Hardfhips  put  upon  my  Lords  the  Bifhops, 
by  the  Order  of  Council  to  read  his  Majefty's  De- 
claration j  and  putting  thefe  Words  into  the  In- 
formation of  Seditious,  Malicious,  and  Scanda- 
lous :  But,  my  Lord,  I  admire  that  Sir  Robert 
Sawyer  fhould  make  fuch  Reflexions  and  Obfer- 
vations  upon  thefe  Words,  when  lamfurehe  will 
fcarce  find  any  one  of  his  own  exhibiting,  that 
hasfo  few  of  thofe  aggravating  Words  as  this  hasj 
and  therefore  that  might  have  been  very  well 
fpared,  efpecially  by  him. 

In  the  next  Place,  my  Lord,  we  are  told  what 
great  Danger  our  Religion  is  in  by  this  Declara- 
tion :  I  hope  we  h.ive  an  equal  Concern  for  that 
with  them,  or  any  Perfon  elfc  whatfoever.  But, 
however,  I  am  fure  our  Religion  teaches  us,  not 
to  preferve  our  Religion,  or  our  Lives,  by  any  il- 
legal Courfes  ;  and  the  QiiciVion  is,  whether  the 
Courie  that  my  Lords  the  Bifliops  have  taken  to 
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preferve,  as  they  fay,  our  Religion,  be  legal  or 
not:  If  It  be  not  legal,  then  I  am  furc  our  Rcli- 
gion  will  not  jurtify  the  ufing  fuch  a  Courfe  for 
never  io  good  an  End. 

My  Lord  for  the  Thing  itfelf,  I  do  admire  that 
they,  m  fo  long  a  Tmie  and  Search  that  they  have 
made,  lliould  not,  which  I  expected,  produce 
more  Precedents  of  fuch  a  Paper  as  this  is  They 
challenge  us  to  fhew,  that  ever  there  was  any 
fuch  Declaration  as  this:  I'll  turn  the  fame  Chal- 
lenge upon  them.  Shew  me  any  one  Inftance 
that  ever  fo  many  Bifhops  did  come  under  pretence 
of  a  Petition,  to  rcflcd  upon  the  King  out  of 
Parliament. 

Sir  Rob.  Sawyer.  Is  that  your  Wav  of  anfwerinff 
Mr.  Attorney?  '  ^' 


Mr.  Att.  Gen.  Pray,  Sir  Robert  Sawyer.,  you 
have  had  your  Time,  don't  interrupt  us;  fure  we 
have  as  much  Right  to  be  heard  as  you. 

L.  C.  J.  You  have  been  heard  over  and  over 
again.  Sir  Robert  Sawyer.,  already. 

Sir  Rob.  Sawyer.  My  Lord,  I  don't  intend  to 
mterrupt  him. 

Mr.  Soil.  Gen.  We  cannot  make  them  be  quiet 

they  will  ilill  be  chopping  in  upon  us.  ' 

Mr.  Att.  Gen.  That  is  an  Art  that  fome  People 

have  always  praftifed,   not  to  permit  any  body  to 

fpeak  but  themfelves. 

Bur,  my  Lord,  1  fay,  that  thofe  few  Inftances 
that  they  have  produced,  are  nothing  at  all  to  this 
Matter  that  is  now  upon  Trial  before  your  Lord- 
fhip and  this  Jury :  Nay,  they  are  Evidences  againft 
them  ;  for  they  are  only  Matters  tranfafted  in 
Parliament,  which  are  no  more  to  be  applied  to 
this  Thing  that  is  in  Controverfy  now,  than  any 
the  moft  remote  Matter  that  could  be  thought  ofj 
and  though  they  have  gone  fo  high  in  Point  of 
Time,  as  to  the  Reign  of  Richard  the  Second, 
yet  they  have  nothing  between  that  and  the  late 
King's  Reign,  to  which  they  at  laft  have  defcend- 
ed  down. 

But,  my  Lord,  I  fay,  that  all  the  Talk  of  i?;V/^- 
ard  the  Second's  Time  is  wholly  out  of  the  Cafe  : 
Truly,  I  do  not  doubt  but  that  in  i?;V/j^?v/ the  Se- 
cond's Time  they  might    find  a  great  many  In- 
ftances  of  fome  fuch  fort  of  Petitioning  as  this  - 
for  our  Hiftories  tell  us,   that  at  that  Time  they 
had  40,000  Men  in  Arms  againft  the  King;  and 
we  know  the  Troubles  that  were  in  that  King's 
Reign,  and  how  at  length  he  was  depofed  :  But 
certainly  there  may  be  found  Inftances  more  ap- 
plicable to  the  Cafe,    than  thofe  they  produce. 
As  for  thofe  in  King  Charles  the  Second's  Time, 
do  they  any  ways  juftify  this  Petition?  Fornow 
they  are  upon  juftifying  the  Words  of  their  Petiti- 
on, that  this  Power  has  been  declared  to  be  illegal 
in  i6(Sz,  1671,  and  ifiSf. 

For  what  was  done  in  i(J(5z,  do  they  fhew  any 
thing  more  than  fome  Debates  in  the  Houfe  of 
Commons,  and  at  laft  an  Addrefs,  an  Anfwer  by 
the  King,  a  Reply  of  the  Commons,  and  then  the 
Thing  dies.  Pray,  my  Lord,  is  a  Tranfaftion  in 
the  Houfe  of  Commons,  a  Declaration  of  Parlia- 
ment? Sure,  I  think,  no  one  will  affirm  that  any 
thing  can  be  a  Declaration  of  Parliament,  unlels 
he  that  is  the  Principal  Part  concurs,  who  is  the 
King  :  For  if  you  fpeak  of  the  Court  of  Parlia- 
ment in  alegalSenfe,  you  muft  fpeak  of  the  whole 
Body,  King,  Lords  and  Commons,  and  a  Decla- 
ration in  Parliament  muft  be  by  all  the  whole  Body  j 
and  that  is  properly  an  Aft  of  Parliamenc. 

Why 
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Why  then  they  come  to  the  Year  1672,  where 
your  Lordlliip  obfcrves,  that  the  late  King  did 
infill:  upon  his  Right  j  for  after  the  Difpute  which 
was  in  1662,  his  Mujcily  did  ifilic  out  another 
Declaration,  and  when  it  comes  to  be  debated  in 
Parliament,  he  infiils  upon  his  Right  in  Ecclefi- 
ailical  Matters;  and  though  his  Declaration  was 
cancelled,  yet  there  is  no  formal  Difclaimer  of  the 
Right. 

My  Lord,  after  all,  how  far  thefe  Things  that 
they  have  offered  may  work,  as  to  the  Point  that 
they  have  debated,  I  fhall  not  now  meddle  with 
it,  nor  give  your  Lordfhip  any  Trouble  about  it, 
becaufe  ic  is  not  at  all  pertinent  to  the  Caie  in 
Queftion  j  for  I  do  (after  all  this  Time  and  Pains 
that  they  have  fpent)  take  Leave  to  fay,  that  thefe 
Gentlemen  have  fpent  all  this  Time  to  no  Purpofe. 
L.  C.  J.  Yes  ,  Mr.  Attorney,  Pll  tell  you 
what  they  offer,  which  it  will  lie  upon  you  to 
give  an  Anfwer  to  ;  They  would  have  you  fhew 
how  this  has  difturbed  the  Government,  or  dimi- 
niflied  the  King's  Authority. 

Mr-  ^tt.  Gen.  Whether  a  Libel  be  true  or 
not,  as  to  the  Matter  of  Faft,  vi^as  it  ever  yet  in 
any  Court  of  Juflice  permitted  to  be  made  a 
Quellion,  whether  it  be  a  Libel  or  not  ?  or 
whether  the  Party  be  punifhablc  for  it  j  and 
therefore  1  wonder  to  hear  thefe  Gentlemen  to 
fay,  that  becaufe  it  is  not  a  ftlfe  one,  therefore 
'tis  not  a  Libel.  Suppofe  a  Man  lliouid  fpeak 
fcandalous  Matter  of  any  Noble  Lord  here,  or 
of  any  of  my  Lords  the  Bifliops,  and  a  Scandalum 
Magnatum  be  brought  for  it,  though  that  which 
is  fpoken  has  been  true,  yet  it  has  been  the  Opi- 
nion of  the  Courts  of  Law,  that  the  Party  can- 
not juftifie  it,  by  reafon  it  tends  to  the  dillur- 
bing  of  the  Peace,  to  publifh  any  thing  that  is 
Matter  of  Scandal :  The  only  Thing  that  is  to  be 
looked  into,  is,  whether  there  be  any  thing  in  this 
Paper  that  is  reflefting  and  fcandalous,  and  not 
whether  it  be  true  or  no  j  for  if  any  Man 
ffiall  Extra- judicially^  and  out  of  a  legal  Courfe 
and  Way,  reflcft  upon  any  of  the  great  Offi- 
cers of  the  Kingdom,  nay,  if  it  be  but  upon  any 
inferior  Magiftrate,  he  is  to  be  puniffied,  and  is 
not  to  make  his  Complaint  againlt  them,  unlefs 
he  do  it  in  a  proper  Way.  A  Man  may  petition 
a  Judge,  but  if  any  Man  iVi  that  Petition  fhall 
come  and  tell  the  Judge,  Sir,  you  have  given  an 
illegal  Judgment  againll  me,  and  I  cannot  in  Ho- 
nour ,  Prudence ,  or  Confcience  obey  it  ;  I  do 
not  doubt,  nor  will  any  Man,  but  that  he  that 
fhould  fo  fay,  would  be  laid  by  the  Heels,  though 
the  Judgment  perhaps  might  be  illegal. 

If  a  Man  fhall  come  to  petition  the  King,  as, 
we  all  know,  the  Council  Doors  are  thronged 
with  Petitioneis  every  Day,  and  Accefs  to  the 
King  by  Petition  is  open  to  every  body,  the 
moft  inferior  Perfon  is  allowed  to  petition  the 
King ;  but  becauie  he  may  do  fo,  may  he  there- 
fore fuggeft  what  he  pleafcs  in  his  Petition  ?  Shall 
he  come  and  tell  the  King  to  his  Face,  what  he 
does  is  illegal  ?  I  only  fpeak  this,  becaufe  they 
fay,  in  this  Cafe  his  Majelly  gave  them  Leave  to 
come  to  him  to  deliver  their  Petition  ;  but  the 
King  did  not  underftand  the  Nature  of  their 
Petition,  I  fuppofe,  when  he  f.iid,  he  gave  them 
Leave  to  come  to  him. 

My  Lord,  for  this  Matter  we  have  Authority 
enough  in  our  Books,  particularly  there  is  the 
C7i.{coi  JVrenh am  in  my  Lord  Hobart.  The  Lord 
Chancellor  had  made  a  Decree  againll  him,  and 


he  petitioned  the  King,  that  the  Caufe  might  be 
re-heard  j  and  in  that  Petition  he  complains  of 
Injullice  done  him  by  my  Lord  Chancellor,  and 
he  put  into  his  Petition  many  reflecting  Things. 
This,  my  Lord,  was  puniOied  as  a  Libel  in  the 
Star -Chamber  j  and  in  that  Book  it  was  faid, 
that  though  it  be  lawful  for  the  Sub)c6>  to  pe- 
tition the  King  againit  any  Proceedings  by  tlic 
Judges,  yet  it  mult  not  be  done  with  Rcflidtion.';, 
nor  with  Words  that  turn  to  the  Acculation  or 
Scandal  of  any  of  the  King's  Magiltrates  or 
Officers,  and  the  Jullice  of  the  Decree  is  not  to 
be  queftioned  in  the  Cafe  >  for  there  ll'rcukam  in 
his  Defence  would  have  opened  the  Paiticulars 
wherein  he  thought  the  Decree  was  unjuft,  but 
that  the  Court  would  not  meddle  with,  nor  would 
allow  him  to  jultific  for  fuch  Illegality  in  the  De- 
cree :  So  in  this  Cafe,  you  are  not  to  draw 
in  Quellion  the  Truth  or  Falfhood  of  the 
Matter  complained  againft;  for  you  mull  take 
the  Way  the  Law  has  prelcribed,  and  profecute 
your  Right  in  a  legal  Courfe,  and  not  by  Scan- 
dal and  Libelling. 

My  Lord,  there  is  a  great  deal  of  Difference 
between  not  doing  a  Thing  that  is  commanded, 
if  one  be  of  Opinion  that  it  is  unlawful,  and 
coming  to  the  King  with  a  Petition  highly  re- 
flefting  upon  the  Government,  and  with  fcan- 
dalous Expreffions  telling  him.  Sir,  you  a£l  ille- 
gally, you  require  of  us  that  which  is  againll 
Prudence,  Honour  or  Confcience,  as  my  Lords 
the  Billiops  are  pleafed  to  do  in  this  Petition  of 
theirs.  I  appeal  to  any  Lord  here,  that  if  any 
Man  iTiould  give  him  iuch  Language,  either  by 
Word  of  Mouth  or  Petition,  whether  he  would 
bear  it,  without  feeking  Satisfa6lion  and  Reparati- 
on by  the  Law. 

My  Lord,  there  is  no  greater  Proof  of  the  In- 
fluence of  this  Matter  than  the  Crowd  of  this 
Day,  and  the  Harangue  that  hath  been  made :  Is 
it  not  apparent  that  the  taking  this  Liberty  to 
canvas  and  difpute  the  King's  Power  and  Au- 
thority, and  to  cenfure  his  Adions,  poffefs  the 
People  with  ftrange  Opinions,  and  raifes  Difcon- 
tents  and  Jealoufies,  as  if  the  free  Courfe  of  Law 
were  rellrained,  and  arbitrary  Will  and  Pleafure 
fet  up  inllcad  of  it  ? 

My  Lord,  there  is  one  Thing  that  appears  upon 
the  Face  of  the  Information,  which  fliews  this 
not  to  be  the  right  Courfe ;  and  if  my  Lords  the 
Bifhops  had  given  themfelves  the  Opportunity 
of  reading  the  Declaration  ferioufly,  they  would 
have  found  in  the  End  of  the  Declaration,  that 
the  King  was  refolved  to  call  a  Parliament  in  No- 
vember. Might  not  my  Lords  the  Bilhops  have 
acquielced  under  their  paffive  Obedience  till  the 
Parliament  met  ?  But  nothing  would  ferve  them 
but  this,  and  this  mull  be  done  out  of  Parliament, 
for  which  there  is  no  Prefident  can  be  fhewn,  and 
this  mufl  be  done  in  fuch  a  Manner,  as  your  Lord- 
ihip  fees  the  Confequence  of,  by  your  Trouble  of 
this  Day. 

There  is  one  Thing  I  forgot  to  fpeak  to :  They 
tell  us,  that  it  is  laid  malicious  and  feditious, 
and  there  is  no  Malice  oi-  Sedition  found;  we 
know  very  well  that  that  follows  the  Fati, 
thofe  Things  arife  by  Conltruftion  c"  Law  out 
of  the  Fadt.  If  the  Thing  be  illegal,  the  Law 
fays  it  is  feditious  ;  a  Man  Ihall  not  come  and 
fay,  he  meant  no  Harm  in  it  :  That  was  the 
Cafe  of  Williams  ;  in  his  treafonable  Book,  fays 
he,    I  only  intended  to  vv.irn  t!ie  King   of  the 
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Danger  approaching,  and  concludes  his  Book  with 
God  fave  the  King ;  but  no  Man  will  fay,  that  a 
good  Preface  at  the  Beginning,  or  a  good  Prayer 
at  the  End,  fhould  cxcufe  Treafon  or  Sedition  in 
the  Body  of  a  Book.  If  I  meet  another  Man 
in  the  Street  and  kill  him,  though  I  never  faw 
him  in  my  Life,  the  Indiftment  is,  that  it  was 
ex  Malitid  Praecogitata^  as  it  often  happens,  that  a 
Perfon  kills  one  he  never  liad  Acquaintance  with 
before ;  and  in  favor  cm  vitcs,  if  the  Nature  of  the 
Fa6t  be  fo,  the  Jury  are  permitted  to  find  accord- 
ing to  the  Nature  of  the  Cafe  ;  but  in  Striftnefs 
of  Law  there  is  Malice  imply'd:  But,  my  Lord, 
I  think  thefe  Matters  are  fo  common,  and  that  is 
a  Point  that  has  been  fo  often  fettled,  that  the 
Form  of  the  Indiftment  and  Information  muft  fol- 
low the  Nature  of  the  Fatt,  that  I  need  not  infill 
upon  it,  if  the  A£t  be  unlawful,  the  Law  fupplits 
the  Malice  and  evil  Intentions. 

Mr.  Soil.  Gen.  My  Lord,  and  Gentlemen  of  the 
Jury,  1  am  of  Council  in  this  Cafe  for  the  King, 
and  I  fhall  take  Leave  to  proceed  in  this  Method : 
Firft,I  fhall  put  the  Cafe  of  my  Lords  theBifliops, 
and  then  confider  the  Arguments  that  have  been 
ufed  in  their  Defence,  and  anfwer  them  as  much 
as  is  material  to  be  anfwered ;  and  then  leave  it  to 
yourLordfhip,  and  the  Jury's  Confideration,  whe- 
ther what  has  been  faid  by  thefe  Gentlemen,  weigh 
any  thing  in  this  Cafe? 

Firft,  my  Lord,  I  take  it  for  granted,  and  I 
think  the  Matter  is  pretty  plain  by  this  Time,  by 
my  Lord  Prefident's  Evidence,  and  their  own 
Confeffion,  that  it  is  not  to  be  difputed,  but 
that,  this  Paper  was  prefented  by  thefe  Lords  to 
the  King}  I  think  there  is  no  great  Difficulty  in 
that  Matter  at  all,  but  I  juft  touch  upon  it,  becaufe 
I  would  follow  them  in  their  own  Method. 

Then,  my  Lord,  let  us  take  this  Cafe  as  it  is, 
upon  the  Nature  of  the  Petition,  and  the  Evi- 
dence that  they  have  given,  and  then  let  us  fee 
whether  that  will  juftify  the  Thing  that  is  done  : 
For  the  Bufinels  of  Petitioning,  I  would  diftin- 
guifh  and  enquire,  whether  my  Lords  theBilhops 
out  of  Parhament  can  prefent  any  Petition  to  the 
King.  I  do  agree,  that  in  Parliament  the  Lords 
and  Commons  may  make  Addrefles  to  the  King, 
and  fignify  their  Defires,  and  make  known  their 
Grievances  there ;  and  there  is  no  Doubt  but  that 
is  a  natural  and  proper  Way  of  Application  :  For 
in  the  Beginning  of  the  Parliament,  there  are  Re- 
ceivers of  Petitions  appointed,  and  upon  Debates, 
there  are  Committees  appointed  to  draw  up  Peti- 
tions and  Addrefles  j  but  to  come  and  deduce  an 
Al-gument,  that  becaufe  the  Lords  in  Parliament 
have  done  thus  (there  being  fuch  Methods  of 
Proceedings  ufual  in  Parliaments)  therefore  my 
Lords  the  Bifhops  may  do  it  out  of  Parliament, 
that  is  certainly  a  Nonjcquitur^  no  fuch  Conclufion 
can  be  drawn  from  thofe  Premifes. 

My  Lord,  I  Ihall  endeavour  to  lay  the  Fa6t 
before  you  as  it  really  is,  and  then  confider 
what  is  proper  for  the  Court  to  take  Notice  of, 
as  legal  Proof  or  Evidence  :  And  I  take  it,  all 
thofe  Prefidents  that  they  have  produced  of 
what  the  Lords  did,  and  what  the  Commons  did 
in  Parliament,  is  no  Warrant  for  them  to  ihelter 
themfelves  under,  againft  the  Information  here  in 
Queftion. 

\_Heie  Mr.  Jujlicc  Powell  [pake  aftde  to  the 
Lord  Chicfjujlice  thus,'] 

Mr.  Juft.  Po'-jucll.  My  Lord,  this  is  ftrange 
Doctrine  i  (hall  not  the  Subjcft  have  Liberty  to 


petition  the  King,  but  in  Parliament  ?  If  that  be 
Law,  the  Subject  is  in  a  milcrablc  Cafe. 

L.  C.  J.  Brother,  let  him  go  on,  we  will  hear 
him  out,  tho'  I  approve  not  of  his  Poficion. 

Mr.  Soil.  Gen.  'Fhe  Lords  may  Add;efs  to  the 
King  in  Parliament,  and  the  Commons  may  do  it, 
but  therefore  tliat  the  Bifhops  may  do  it  out  of  Par- 
liament, does  not  follow.  1  heard  nothing  faid  that 
could  have  given  Colour  to  fuch  a'l  hing,  but  the 
Curfe  that  has  been  read  in  i  Eliz. 

But  pray,  my  Lord,  let  us  confider  that  Evi- 
dence they  have  given  :  Tiiey  have  begun  with 
that  Record  in  Richard  the  Second's  Time,  and 
what  is  that?  That  the  King  may  diipenfc  with 
the  Statute  of  Provifors,  till  the  Meeting  of  the 
next  Parliament,  and  a  Proteftation  of  the  Com- 
mons at  the  End  of  it,  whether  that  be  an  Aft  of 
Parliament  that  is  Declaratory  of  the  Common 
Law,  or  Introductory  of  a  new  Law,  non  conftat  y 
and  for  ought  appears,  it  might  be  a  Declaratory 
Aft :  And  if  fo,  it  is  a  Proof  of  the  King's  Pre- 
rogative of  Difpenfing.  It  might  be  an  Aft  in 
Affirmance  of  the  King's  Prerogative,  as  there  area 
great  many  fuch,  we  very  well  know ;  and  gene- 
rally moll:  of  the  Laws  in  that  kind,  are  in  Affir- 
mance of  the  King's  Power}  fo  that  the  Law  turns 
as  an  Argument  for  the  King's  Prerogative,  and 
they  have  given  him  that  which  will  turn  upon 
themfelves:  So  it  Hood  in  Richard  the  Second's 
Time}  but  whether  that  be  an  Argument  oneway 
or  other  conclufive,  is  left  to  your  Lordfliip  and 
the  Jury. 

Ay,  but  fay  they,  there  is  no  Execution  of  fuch 
a  Power  till  very  lately,  and  the  firft  Inftance 
that  they  produce,  is  that  in  the  Year  1662.  But 
your  Lordfhip  knows,  that  before  the  Reign  of 
Henry  the  Fourth,  there  was  great  Jurifdiftion  af- 
fumed  by  the  Lords  in  Original  Caufes:  Then 
comes  the  Statute  of  Appeals,  i  Hen.  4.  which 
takes  Notice,  that  before  that  Time  the  Lords 
had  afllimed  an  original  Jurifdiftion  in  all  Caufes, 
and  would  proceed  and  determine  them  in  Parlia- 
ment, and  out  of  Parliament}  and  it  fell  out  to 
be  fo  great  a  Grievance,  that  it  was  thought  ne- 
ceflary  to  make  a  Law  againft  it,  that  Appeals  in 
Parliament  ftiould  be  abolifhed  and  deftroyed }  and 
then  comes  that  Law  in  Favour  of  the  Subjcft  of 
England.)  and  that  fettles  the  Bounds  between  the 
King  and  the  Lords  in  a  great  Meafure.  Before 
that  Time  the  Lords  were  grown  very  powerful, 
and  where  there  is  a  Power,  there  always  will  be 
Apphcations}  and  what  is  the  Efteft  of  that  Sta- 
tute, I  Hen.  4?  For  all  that  we  endeavour  is,  to 
make  Things  as  plain  as  can  be,  that  no  further 
Applications,  no  Accufations,  no  Proceeding's  in 
any  Cafe  whatfoever  be  before  the  Lords  in  Par- 
liament, unlefs  it  be  by  Impeachment  of  the 
Commons :  So  that  there  is  the  Salvo  ;  and  the 
iJk  that  I  make  of  it  is  this  }  The  Commons, 
by  that  very  Statute,  did  abolilh  the  Power  that 
the  Lords  had  arrogated  to  themfelves,  and  or- 
dered, that  they  fliould  not  meddle  with  any 
Caufe,  but  upon  the  Impeachment  of  the  Houle 
of  Commons,  and  eftablifti  the  Impeac"ament  of 
the  Commons,  which  is  as  antieiu  as  the  Par- 
liament, for  that  was  never  yet  fpokcn  againif, 
the  Power  of  the  Commons  impeaching  any 
Perfon  under  the  Degree  of  the  Prince}  and  tha; 
is  the  regular  legal  Way,  and  fo  the  Common.^ 
afTerted  their  antient  Right,  and  whatfoever  the 
Lords  took  Notice  of,  muft  come  by  Applicati- 
on of  the  Commons}  then  Conferences  were  to 
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pafs  between  the  Houfe?,  and  both  Houfes  by  Ad- 
drefs  apply  to  the  King.  This  is  the  proper  Way 
and  Courle  of  Parliament,  of  which  my  Lord 
Cook  fays,  It  is  known  to  few,  and  praftifed  by 
fewer:  But  it  is  a  venerable,  honourable  Way  j  and 
this  is  the  Courfe  that  fliould  have  been  taken  by 
my  Lords  here,  and  they  lliould  have  flayed  till 
the  Complaint  had  come  from  the  Commons  in 
Parliament,  and  then  it  had  been  regular  for  them 
to  Addrefs  to  the  King  >  but  they  were  too  quick, 
too  nimble. 

And  whereas  the  Statute  o^Hen.lV.  fays, That 
no  Lord  whatfoever  {hall  intermeddle  with  any 
Caufc,  but  by  the  Impeachment  of  the  Com- 
mons, they  interpofe  and  give  their  Advice  be- 
Fore  their  Time  :  If  there  be  any  Irregularity  in 
Parliament,  or  out  of  Parliament,  the  Com- 
mons are  to  make  their  Complaint  of  it,  and  a 
Man  mull  not  be  his  own  Judge,  nor  his  own 
Carver,  nor  mull  every  Man  create  Difficulties 
of  his  own,  nor  fet  upon  petitioning  in  this 
fort  :  But  there  I  lay  my  Foundation,  that  in 
fuch  a  Matter  as  this,  there  ought  to  have  been 
the  Impeachment  of  the  Commons  in  Parlia- 
ment before  thefe  Lords  could  do  any  thing  ; 
and  I  know  nothing  can  be  laid  for  the  Bifhops 
more  than  this,  that  they  were  under  an  Ana- 
thema, under  the  Curfe  that  Sir  Robert  Sawyer 
fpcaks  of  j  and  for  Fear  of  that,  they  took  this 
irregular  Courfe.  But  fome  would  fay,  Better 
fall  into  the  Hands  of  God  than  of  Men:  Some 
would  fay  fo  d  fay)  I  know  not  what  they 
would  fay  j  but  thefe  being  the  Methods  that 
thefe  Lords  fhould  have  taken,  they  fhould  have 
purfucd  that  Method  ;  the  Law  fhould  have 
carved  out  their  Relief  and  Remedy  for  them, 
but  they  were  for  going  by  a  new  Fancy  of  their 
own. 

My  Lord,  the  Law  continued  thus,  and  was 
praftiied  fo  till  3  Hen.   VII.   where  the  Grie- 
vance was  found,  that  Offences  in  the  Intervals 
of  Parliament  could  not  be  well  punifhed,   and 
then  comes  the  Statute  that  fets  up  the  Court  of 
Star-Chamber^  and  there  Men  were  often  brought 
to  Judgment  and  Punifhment  for  their  Sins  j  and 
though  very  great  Power  was  given  them,   yet 
they  arrogated  to  themfelves  a  greater;  and  there- 
fore   that    Court    is    abolifhed    by    the   Statute 
of  I  f  Car.  I.  and  what   is  the  Reafon  of  abo- 
liihing  that  Statute?    Becaufe  the  Star-Chamber 
did  not  keep  within  their  Bounds  that  the  Law 
fct  them,     but   afTumed   to   themfeU'es  a  larger 
Power  than  the  Law  would  allow,    and  grew 
very  exorbitant  and  very  grievous  to  the  Subjeft : 
And  another  Reafon  was,   which  the  Statute  of 
I  f  Car.  I.  founded  itfclf  upon,  becaufe  there  was 
nothing  that    was  brought  in  Judgment  before 
that  Court,  but  might  be  relieved  and  remedied 
in  the  ordinary  Methods  of  Juftice  in  the  Courts 
o'i  JVeJltninfter-Hall :  So  that  upon  thofc  twoCon- 
fiderations,  becaufe  that  Courfe  was  exorbitant, 
and  becaufe  all  the  Sins  and  Mifdcmeanors  that 
were  puniihed  there,  might  be  puniflicd  in  an  or- 
dinary Way  of  Law  in  another  Court,  and  there- 
fore there  was  no  need  of  that  Court,  and  fo  it 
was  aboliihed,    and  the  Subjefl  was  pretty  fafe. 
If  there  was   a  Crime  committed   here,    a  Man 
might  come  properly  before  your  Lordlliip  into 
this  Court,  and  have  it  puniflied. 

My  Lord,   they  find  fault  with  the  Words  in 
f.hc  Information,  and  they  fay,   Why  arc  thefe 


Words  put  in,  Seditious,  Malicious?  If  the  Mat- 
ter be  libellous  and  fediiious,  we  may  lawfully 
fay,  and  it  is  no  more  than  the  Law  fpcaks,  ic 
refults  out  of  the  Matter  itfelf ;  and,  if  it  be  a 
libellous  Paper,  the  Law  fays,  it  is  malicioufly  and 
feditioufly  done,  and  thefe  Gentlemen  need  not 
quarrel  with  us,  for  fo  are  all  the  Informations  in  all 
Times  paft,  and 'tis  no  more  than  the  Fi  (^  Jrmis^  ■ 
which  is  common  Form.  It  may  be  faid.  How 
can  the  publifhing  of  a  Libel  be  faid  to  be  done 
Fi  fs?  Arm'n?  That  is  only  a  Suppofltion  of  Law, 
and  they  may  as  well  objeft  to  the  Conclufion 
of  the  Information,  that  it  was  contra  Coronam  (^ 
Dignitatem  Domini  Regis.  If  it  be  an  illegal 
Thing,  or  a  Libel,  thefe  are  necefTary  Confe- 
quences  j  it  is  no  more  than  the  fpeaking  of  the  Law 
upon  the  Faft. 

But,  my  Lord,  let  us  a  little  confider,  whether 
this  Matter  were  warrantable,  and  whether  they 
had  any  Warrant  to  do  what  was  done  :  They 
pretend  it  was  done  upon  this  Account,  That  the 
King  had  fet  forth  a  Declaration,  and  had  order- 
ed them  to  read  it  >  which  to  excufe  themfelves 
from,  they  make  this  Petition,  or  this  Libel 
(call  it  what  you  will)  and  they  ufe  this  as  the 
main  Argument,  That  they  fay  the  King  has  done 
illegally,  and  they  tell  the  King  plainly  fo,  that  ic 
is  illegal}  for  they  take  Notice  of  this  Declaration, 
and  fay,  it  is  illegal,  becaufe  it  is  contrary  to  the 
Declarations  of  Parliament  in  1662,  1672,  and 
i68f. 

Pray,   my  Lord,    let  us  confider  a  little  whe- 
ther there    be    any    Declaration  in   Parliamenc 
that  they  have  given  Evidence  of.    Have  they 
read  any  Declaration  of  the  Parliament  in  1662  ? 
What  is  a  Declaration  in  Parliament,   but  a  Bill 
that  is  pafTed  by  the  King,   Lords  and  Com-' 
mons  ?    That  we  know  to  be  the  Meaning,  and 
no  other.   If  it  pafs  the  Commons,   it  is  no  De- 
claration in  Parliament  j  nay,  if  it  pafs  the  Lords 
and  Commons,  it  is  not  a  Declaration  in  Parlia- 
ment, except  it  alfopafs  the  King.  All  thefe  Things 
are  Nullities,    and  the  Law  takes  no  notice  of 
them  :  We  have  it  in  our  Books  over  and  over, 
and  no  Court  ought  to  fuffer  fuch  Evidence  to 
be  given.     I   know  thefe   Gentlemen  are  very 
well    acquainted   with    the    Authority   in  Fitz- 
Herbert.,  Title^  Parliament.     There  was  fuch  an 
A£b  that  was  faid  to  be  by  the  King   and  the 
Lords  J  but  becaufe  the  Commons  did  not  agree 
to  it,  it  is  declared  and  adjudged  to  be  a  Nullity, 
and  the  Court  would  take  no  Notice  of  it ;   and 
how  can  any  Man  call  that  a  Declaration  in  Par- 
liament,  which  is  only  a  Vote  of  the  Houfe  of 
Commons,    or  of  the  Lords  ?    No,  fure,  that  is 
one  of  the  Heads  I  go  upon  j  it's  not  a  Declara- 
tion in  Parliament,    unlefs  it  be  by  an  A6t  of 
Parliament. 

Indeed,  my  Lord,  there  is  another  fort  of  a 
Declaration  in  Parliament  before  the  Lords,  as 
they  are  a  Court  of  Judicature,  and  that  is  a  fair 
Declaration  too  ;  for  if  any  thing  comes  judi- 
cially before  the  Lords,  either  by  Writ  of  Error, 
or  by  natural  Appeal  from  any  of  the  other 
Courts,  or  by  Adjournment,  and  there  be  any 
Judgment  given,  that  is  a  Declaration  in  Parlia- 
ment, and  may  be  fairly  fo  called.  So  likewife 
there  is  another  judicial  Declaration,  which  is, 
when  any  thing  comes  before  the  Lords  judicial- 
ly, upon  an  Impeachment  of  the  Commons, 
and  they  give  Judgment  upon  that  Impeach- 
ment, 
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ment,  that  is  a  Declaration  in  Parliament  : 
But  to  fay  that  there  is  any  other  Declaration 
in  Parliament,  is  to  fay  more  than  thefe  Gentle- 
men can  make  out.  If  they  will  fhew  me  any 
fuch,  I  will  fubmit  to  them,  and  not  fpeak  a 
Word  againft  my  Lords  the  Bifhops ;  but  if 
rhefe  learned  Gentlemen  cannot  {hew  me  any 
fuch,  then  they  have  not  faid  what  was  true  in 
this  Petition,  that  it  was  fo  and  fo  declared  in 
Parliament. 

For  let  us  confider  what  there  is  in  this  Cafe 
upon  this  Evidence  j  for  that  in  i66i,  is  only  a 
Vote  and  Opinion  of  the  Houfe  of  Commons  > 
and  I  always  underftood,  and  have  been  told  fo 
by  fome  of  the  Gentlemen  of  the  other  Side, 
that  fuch  a  Vote  fignifies  nothing  :  But  befides, 
it  feems  to  be  a  millaken  Addrefs  j  for  they  fay 
in  it,  that  the  Declaration  in  i6(?2,  which  they 
addrefs  againft,  was  the  firft  Declaration  of 
that  Sort  to  fulpend  Laws  without  Acl;  of  Par- 
liament ;  and  yet  in  the  fame  Breath,  they  do 
take  Notice  of  the  King's  Declaration  from 
Bredah.  But  here  is  a  mighty  Argument  ufed 
from  the  King's  Speech,  that  becaufe  he  wiflied 
he  had  fuch  a  Power,  this  muft  be  declared  in 
Parliament  that  he  had  no  fuch  Power.  Is  the 
Speech  of  the  Prince  a  Declaration  in  Parlia- 
ment ?  All  the  Speeches  that  were  made  up- 
on the  Opening  of  the  Parliament,  will  you 
fay  they  are  Declarations  in  Parliament  ?  Then 
the  Chancellor,  or  the  Keeper's  Speech,  or 
the  Lord  Privy  Seal's,  muft  be  a  Declaration 
in  Parliament.  Whoever  fpeaks  the  Senfe  of 
the  King,  if  he  docs  not  fpeak  that  which  is 
Law  and  Right,  is  queftionable  for  it,  and 
feveral  have  been  impeached  for  fo  doing  j  for 
they  look  not  upon  it  as  the  King's  Speech, 
except  it  be  according  to  Law.  Nothing  can 
turn  upon  the  Prince  but  what  is  legal  j  if  it 
be  otherwife,  it  turns  upon  him  that  fpeaks  it. 
I  never  did  hear  that  a  Speech  made  by  the 
Chancellor  (and  I  will  appeal  to  all  the  Lords 
that  hear  me  in  it)  was  a  Declaration  in  Par- 
liament. 

Then,  my  Lord,  we  come  to  the  Bufinefs  in 
1672,  which  with  that  in  i(552,  and  that  in 
Bredah,  fhews,  that  this  of  the  King's  is  not 
fuch  a  Novelty,  but  has  been  done  often  be- 
fore. In  1572,  the  King  was  in  Diftrefs  for 
Money,  being  entangled  in  a  Dutch  War,  and 
wanted  Supply  :  He  capitulates  with  his  Com- 
mons (you  have  heard  it  read)  and,  upon  the 
Commons  Addrefs,  he  aflerts  it  to  be  his  Right, 
and  makes  his  Complaint  to  the  Lords  how 
the  Commons  had  ufed  him  j  for  when  he 
gives  them  a  fair  Anfwer,  they  replied,  and. 
there  are  Conferences  with  the  Lords  about 
it }  but  at  length  it  all  ends  in  a  Speech  by 
the  King,  who  comes  and  tells  them  of  his 
prefent  Neceflities,  and  fo  he  was  minded  to 
remit  a  little  at  the  Inftigation  of  the  Com- 
mons, and  he  has  a  good  Lump  of  Money  for 
it.  Would  this  amount  to  a  Declaration  in 
Parliament  .^  Can  my  Lords  the  Bifhops  fancy 
or  imagine  that  this  is  to  be  impofed  upon  the 
King,  or  upon  the  Court,  for  a  Declaration  in 
Parliament  ? 

Then  laft  of  all,   for  that   in    i68f,   in  this 

King's  Time,     what    is    it  ?     The    Commons 

make  an  Addrefs   to    the   Kin^,  and   complain 

to  his  Majeftv   of  fome  of  his   Officers    in  his 

Vol.  IV.' 


Army,  *  that  might  pre-  "*  Here  Mr.'JnjiueVoviKM 

tend    to  have  a   Difpcn-  //■"'■"'i  'o  the  Urd  chiif 

fation,   fomcthing  of  that  ^t"' >y?.  P.v^eU.   My 

Nature,    contrary  to   the  Lord,    ii„s  is  wide,  Mr. 

Teft-Adl  i     and      what     is      Sollicitor     would     impofe 

done  upon  it?  They  make     yP°"  "\',  '"  ''■■"  m*''* 

»i  „•       li        1-        •                    L  "  °"'   ''  he  can,  that  the 

their    Application    to    the  K,ng  has  ru.h  a    Power. 

King,    and    the    King    an-  and  an/wcr  the  Ol-jcaions 

fwers   them,     and    that     is  "lade  by   the  Defendants 

all:    But  fmce  it  is  fpo-     <=''""^"-      „     ,       . 

I  r    ■         L       /^  r  L.C.   J.   isroiher,    im- 

ken  of  m  the  Court,    I     p^^e  upon  us  !   He  (hall 

would   take   Notice,     that       not  impofe  upon  me;    I 

it  is  very  well  known  by     '^""^  not  what  he  may 
the  Cafe  of  Godding  and     "P°"  >'°"  ;.  '°^  "^^  \^''-  \ 

rr  1  1        T     1  ,-     do  not  believe  one  word 

Ilales^   the  Judgment   ot     he  fays. 

this    Court    was    againft 

the    Opinion    of  that  Addrefs. 

But  what  fort  of  Evidence  is  all  this  ?  Would 
you  allow  all  the  Addreffes  of  the  Houfe  of  Com- 
mons to  be  Evidence  }  Give  me  Leave  to  fay 
it,  my  Lord,  If  you  fuffcr  thefe  Votes,  thcle 
Copies  of  imperfect  Bills,  thefe  Addreftcs,  and 
Applications  of  one  or  botli  Houfes  to  the  King, 
to  be  Evidence  and  Declaiations  in  Parliament, 
then  what  will  become  of  the 
*  Bill  of  Exclufion  ?  Shall  any  body  ^,^*  ^'''//j' 
mention  that  Bill  of  Exclufion  to  Hifing.  ^""^ 
be  a  Declaration  in  Parliament  ? 
If  fo,  then  there  is  Declaration  againft  Decla- 
ration j  the  Declaration  of  the  Commons  againft 
the  Declaration  of  the  Lords.  I  know  not  what 
Judgment  my  Lords  the  Bifliops  may  be  of 
now,  concerning  thofe  Things  of  Votes  and  Ad- 
dreffes being  Declarations  in  Parliament,  but  I 
am  ftire  they  have  fpoken  againft  it  heretofore  : 
Nay,  I  am  fure  fome  of  them  have  preached 
againft  it. 

And  if  my  Lords  the  Biftiops  have  faid,  the/e 
are  Declarations  in  Parliament,  and  they  are  not 
Declarations  in  Parliament  j  and  if  they  accui'e 
the  King  of  having  done  an  illegal  Thing,  becaufe 
he  has  done  that  which  has  been  declared  in  Parlia- 
ment to  be  illegal,  when  it  was  never  fo  declared, 
then  the  Confequence  is  very  plain,  that  they  are 
miftaken  fometimes  j  and  I  fuppofe  by  this  Time 
they  believe  it. 

I  dare  fay  it  will  not  be  denied  me,  that 
the  King  may,  by  his  Prerogative  Royal,  iffue 
forth  his  Proclamation  >  it  is  as  eflential  a  Pre- 
rogative as  it  is  to  give  his  Aflent  to  an  Aft  of 
Parliament  to  make  it  a  Law.  And  it  is  another 
Principle,  which  I  think  cannot  be  denied,  that 
the  King  may  make  Conftitutions  and  Orders 
in  Matters  Ecclefiaftical  }  and  that  thefe  he 
may  make  out  of  Parliament,  and  without  the 
Parliament.  If  the  King  may  do  fo,  and  thefe 
are  his  Prerogatives,  then  fuppofe  the  King 
does  ifliie  forth  his  Royal  Proclamation  (and 
fuch  in  EfFe£t  is  this  Declaration  under  the  Great 
Seal )  in  a  Matter  Ecclefiaftical ,  by  Virtue 
of  his  Prerogative  Royal  >  and  this  Declaration 
is  read  in  the  Council,  and  publifticd  to  the 
World,  and  then  the  Bifhops  come  and  tell  the 
King,  Sir,  You  have  iftucd  out  an  illegal  De- 
claration, being  contrary  to  what  has  been  de- 
clared in  Parliament,  when  there  is  no  Decla- 
ration in  Parliament ;  is  not  this  a  diminifhing 
the  King's  Power  and  Prerogative  in  ifluing 
forth  his  Declaration,  and  making  Conftitu- 
tions in  Matters  Ecclefiaftical  ?  Is  not  this  a 
queftioning  of  his  Prerogative?  Do  not  my  Lords 
D  d  d  the 
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the  Bidiops  in  this  Cafe  laife  a  Queftion  between 
the  King  and  the  People?  Do  not  they,  as  much 
as  in  them  hes,  ftir  up  the  People  to  Sedition  ? 
For  who  iliall  be  Judge  between  the  King  and 
the  Bilhops  ?  Says  the 'King,  I  have  fuch  a  Powcr 
and  Prerogative  to  ifllie  forth  my  Royal  Procla- 
mation, and  to  make  Orders  and  Conftitutions  in 
Matters  Ecclcfiallical,  and  that  without  the  Par- 
liament, and  out  of  Parliament.  Say  my  Lords 
the  Bifhops,  You  have  done  fo,  but  you  have  no 
Warrant  for  it.  Says  the  King,  Every  Prince  has 
done  it,  and  I  have  done  no  more  than  what  is  my 
Prerogative  to  do  :  But  this,  fay  the  Bifliops,  is 
a^ainft  Law  :  How  {liall  this  be  tried  ?  Should 
not  the  Bifliops  have  had  the  Patience  to  have 
waited  till  a  Parliament  came,  when  the  King 
himfelf  tells  them,  he  would  have  a  Parliament  in 
N'rjemher  2.1  furtheft? 

L.  C.  J.  Pray,  Mr.  Sollicitor,  come  clofe  to  the 
Bufinefs,  for  it  is  very  late. 

Mr.  Soil.  Gen.  My  Lord,  I  beg  your  Patience  j 
you  have  had  a  great  deal  of  Patience  with  them, 
pray  fpare  me  a  little.  I  am  faying,  when  the 
King  himfelf  tells  them,  that  he  would  have  a 
Parliament  in  November  at  furtheft,  yet  they  have 
no  Patience  to  ftay  till  November^  but  made  this 
Application  to  him.  Is  not  this  raifing  a  Queftion 
upon  the  King's  Prerogative  in  ifluing  forth  De- 
clarations? and  upon  the  King's  Power  and  Right 
in  Matters  Ecclefiaftical  ?  And  when  I  have  laid 
this,  that  my  Lords  the  Bifhops  have  fo  done,  if 
they  have  raifcd  a  Queftion  upon  tlie  Right  of  the 
King,  and  the  Power  of  the  King  in  Matters  Ec- 
clefiaftical, then  they  have  ftirred  up  Sedition. 
That  they  have  fo  done  is  pretty  plain  j  and  for 
the  Confequence  of  it,  I  ftiall  appeal  to  the  Cafe 
in  the  2  Cro.  2  Jac.  I.  That  is  a  plain  dire6t  Au- 
thority for  me. 

Mr.  Jufi.  Powell.  Nay,  Mr.  Sollicitor,  we  all 
very  well  know,  to  deny  the  King's  Authority  in 
Temporals  and  Spirituals,  as  by  A^t  of  Parliament, 
is  High  Treafon. 

Mr.  Soil.  Gen.  I  carry  it  not  fo  far,  Sir.  We 
have  a  gracious  Prince,  and  my  Lords  the  Bifhops 
find  it  fo  by  this  Profecution :  But  what  fays  that 
Cafe?  It  is  printed  in  three  Books,  in  Noy  100, 
in  Moor  37/,  and  in  Mr.  Juft.  Cro.  371.  Says  that 
Cafe,  The  King  may  make  Orders  and  Conftituti- 
ons in  Matters  Ecclefiaftical. 

Mr.  Juft.  Powell.  But  how  will  you  apply  that 
Cafe  to  this  in  Hand,  Mr.  Sollicitor? 

Air.  Soil.  Gen.  I  will  apply  it  by  and  by,  Sir. 
I  would  firft  ftiewwhat  it  is:  There  is  a  Conventi- 
on of  the  greateftMen  in  the  Kingdom. 

Mr.  Juft.  Powell.  Indeed,  Mr.  Sollicitor,  you 
flioot  at  Rovers. 

Mr.  Soil.  Gen.  There  is  the  Lord  Privy  Seal, 
the  Archbifliop  of  Canterbury.,  and  a  great  many 
others :  It  is  the  greateft  Aflembly  we  meet  with 
in  our  Books,  and  all  of  them  are  of  this  Opini- 
on, that  the  King  may  make  Orders  and  Confti- 
tutions in  Matters  Ecclefiaftical. 

My  Lord,  there  is  another  Authority,  and 
that  is,  from  the  Statute  i  Eliz.  which  erefted 
the  High  Commiflion  Court,  and  that  Statute 
was  not  Introduftory  of  a  new  Law,  but  De- 
claratory of  the  old  Law.  The  King  by  his  Pro- 
clamation declares  his  Senfe  to  do  fuch  and  fuch 
a  Thing}  the  Court,  and  all  Perfons  there,  give 
their  Judgment  and  Opinion  upon  that  Statute, 
that  they  looked  upon  it  as  the  grofleft  Thing, 


and  the  fouleft  Affront  to  the  Prince,  for  any 
Man  to  bring  into  Qjjeftion  that  Power  of  the  King 
in  Matters  Ecclefiaftical :  'Tis  faidtobe  a  very  high 
Crime.  Why  then,  my  Lord,  what  is  done  in 
this  Cafe  ? 

Mr.  Juft.  Powell.  Mr.  Sollicitor,  pray  when 
you  are  applying,  apply  that  other  Part  of  the 
Cafe  too,  which  fays,  that  it  was  a  heinous 
Offence  to  raife  a  Rumour  that  the  King  did 
intend  to  grant  a  general  Toleration ;  and  is 
there  any  Law  fince  that  has  changed  it,  Mr. 
Sollicitor  ? 

Mr.  Soil.  Gen.  In  the  main.  Judgment  goes 
another  Way.  As  for  that  Part,  it  was  Perfonal 
to  the  Prince  that  then  was,  of  whom  they  had 
fcandaloufly  reported,  that  he  intended  to  do 
fuch  a  Thing.  They  look'd  upon  it  as  a  Scandal 
to  King  James.,  that  it  was  a  fowing  Sedition, 
and  ftirring  up  People  againft  the  Government, 
and  that  will  come  up  to  our  Cafe :  For  as  lome 
Men  do  it  on  the  right  Side,  others  do  it  on  the 
left ;  and  whoever  he  be  that  endeavours  to  bring 
a  Diflike  of  the  King  in  the  People,  that  is  mo- 
ving Sedition  againft  the  Prince }  but  that  is  Per- 
fonal to  the  Prince  himfelf,  and  does  not  go  to  his 
SuccelTors. 

Now,  my  Lord,  I  come  to  that  which  is  very 
plain  from  the  Cafe  of  De  Libellis  Famofis :  If  any 
Perfon,  in  any  Paper,  have  flandered  the  Go- 
vernment, you  are  not  to  examine  who  is  in  the 
Right,  and  who  is  in  the  Wrong,  whether  what 
they  faid  to  be  done  by  the  Government  be  legal 
or  no  ;  but  whether  the  Parly  have  done  fuch 
an  Aft.  If  the  King  have  a  Power  (for  ftill  I 
keep  to  that)  to  ifTue  forth  Proclamations  to 
his  Subjects,  and  to  make  Orders  and  Conftituti- 
ons in  Matters  Ecclefiaftical,  if  he  do  iffue  forth 
his  Proclamation,  and  make  an  Order  upon 
the  Matters  within  his  Power  and  Prerogative  j 
and  if  any  one  would  come  and  bring  that  Power 
in 'Queftion,  I  fay,  that  is  Sedition,  and  you 
are  not  to  examine  the  Legality  or  Illegality  of 
the  Order  or  Proclamation  j  and  that,  I  think, 
is  very  plain  upon  that  Cafe,  in  the  fifth  Report  i 
for  it  fays.  If  a  Perfon  does  a  Thing  that  is  li- 
bellous, you  fhall  not  examine  the  Faft,  but 
the  Confequence ;  whether  it  tended  to  flir  up 
Sedition  againft  the  Publick,  or  to  ftir  up  Strife 
between  Man  and  Man,  in  the  Cafe  of  pri- 
vate Perfons :  As  if  a  Man  fhould  fay  of  a  Judge, 
he  has  taken  a  Bribe,  and  I  will  prove  it  j  this 
is  not  to  be  fent  in  a  Letter,  but  they  muft  take 
a  regular  Way  to  profecute  it  according  to 
Law. 

If  it  be  fo  in  the  Cafe  of  an  inferior  Magiftrate, 
what  mufl  it  be  in  the  Cafe  of  a  King  ?  To  come 
to  the  King's  Face,  and  tell  him,  as  they  do 
here,  that  he  has  afled  illegally,  doth  certainly 
fufSciently  prove  the  Matter  to  be  libellous.  What 
do  they  fay  to  the  King?  They  fay, and  admit,  that 
they  have  an  Averfenefs  for  the  Declaration,  and 
they  tell  him  from  whence  that  Averfenefs  doth 
proceed  j  and  yet  they  infinuate,  that  they  had  an 
Inclination  to  gratify  the  King,  and  embrace  the 
Diffenters,  that  were  as  averfe  to  them  as  could 
be  with  due  Tendernefs,  when  it  ihould  be  fet- 
tled by  Parliament  and  Convocation.  Pray  what 
hath  their  Convocation  to  do  in  this  Matter  ? 

L.  C.  J.    Mr.  Sollicitor  General,   I  will  not 

interrupt  you  >  but,  pray  come  to  the  Bufinefs 

before  us.    Shew  us  that  this  is  in  Diminution 

I  of 
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of  the  King's  Prerogative,  or  that  the  King  ever  had 
fuch  a  Prerogative. 

Mr.  Soll.Cca.  I  will,  my  Lord.  I  am  obfcrving 

what  it  is  they  iay  in  this  Petition They  tell 

the  King  it  is  inconfiitent  with  their  Honour, 
Prudence  and  Confciencc,  to  do  what  he  would 
have  them  to  do:  And  if  thefe  Things  be  not  re- 
fleftive  upon  the  King  and  Government,  I  know 
not  what  is.  This  is  not  in  a  way  of  Judicature : 
Pofllbiy  it  might  have  been  allowable  to  petition 
the  King  to  put  it  into  a  Courle  of  Jullice,  where- 
by it  may  be  tried  ;  but  alas !  there  is  no  fuch 
thing  in  this  Matter. 

It  is  not  their  Dellre  to  put  it  into  any  Method 
for  Trial,  and  fo  it  comes  in  the  Cafe  De  Libellis 
Famofis ;  for  by  this  Way,  they  make  themfelves 
Judpes,  which  no  Man  by  Law  is  permitted  to  do. 
My  Lords  the  Bifliops  have  gone  out  of  the 
Way,  and  all  that  they  have  offered  does  not  come 
home  to  juftify  them;  and  therefore  I  take  it,  un- 
der Favour,  that  we  have  made  it  a  good  Cafe  for 
the  King :  We  have  proved  what  they  have  done, 
and  whether  this  be  warrantable  or  not,  is  the 
Queftion,  Gentlemen,  that  you  are  to  try.  The 
whole  Cafe  appears  upon  Record  ;  the  Declarati- 
on and  Petition  are  fet  forth,  and  the  Order  of  the 
King  and  Council.  When  the  Verdid  is  brought 
in,  they  may  move  any  thing  what  they  pleafe  in 
Arreil  of  Judgment.  They  have  had  a  great  deal 
of  Latitude,  and  taken  a  great  deal  of  Liberty  ; 
but  truly,  I  apprehend,  not  fo  very  pertinently. 
But  I  hope  we  have  made  a  very  good  Cafe  of  it 
for  the  King,  and  that  you,  Gentlemen,  will  give 
us  a  Verdift. 

Mr.  Jufi.  HoUozvay.    Mr.  Sollicitor,    there  is 
one  thing  I  would  fain  be  fatisfied  in :  You  fay  the 
Bifliops  have  no  Power  to  petition  the  King. 
Mr.  Soil.  Gen.  Not  out  of  Parliament,  Sir. 
Mr.  Jufl.  HoUoivay.  Pray  give  me  Leave,  Sir. 
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they  ought  to  have  done  it  after  another  Manner: 
For  it  they  may  in  this  reflective  Way  petition 
the  King,  I  am  liirc  it  will  make  the  Government 
very  precarious. 

Mr.Jufl.Poixiell.  Mr.  Sollicitor,  it  would  have 
been  too  late  to  ftay  for  a  Parliament ;  for  it  was 
to  have  been  dillributcd  by  fuch  a  Time. 

Mr.  Soil.  Gen.  They  might  have  lain  under  ir, 
and  fubmitted. 

Mr.  Juji.  Poivell.  No,  they  would  have  run  in- 
to Contempt  of  the  King's  Command,  without 
petitioning  the  King  not  to  infill  upon  it;  and  if 
they  had  petitioned,  and  not  havefhcwn  the  Rea- 
fon  why  they  could  not  obey,  it  would  have  been 
looked  upon  as  a  Piece  of  Sullenncfs,and  that  they 
would  have  been  blamed  for  as  much  on  the  other 
Side. 

Mr.  Serj.  Baldock.  After  fo  long  a  Debate,  I 
fliall  not  trouble  you  long  ;  moft  Things  that  are 
to  be  faid  have  been  faidj  but  I  iTiall  only  fay  this 
in  fhort  ;  I  cannot  deny,  nor  flrall  not,  but  that 
the  Subjeft  has  a  Right  to  petition  }  but  I  fhall 
affirm  it  alfo,  he  has  a  Duty  to  obey  j  and 
that  in  this  Cafe,  the  Power  of  the  King  to 
difpenfe  with  Penal  Laws  in  Matters  Ecclefia- 
ftical,  is  not  a  Thing  that  is  now  in  quefti- 
on,  nor  need  we  here  have  had  thefe  long  De- 
bates on  both  Sides.  It  may  be  perceived  plain- 
ly, by  the  Proofs  that  have  been  read,  that  the 
Kings  and  Princes  have  thought  themfelves 
that  they  had  fuch  a  Power,  though  it  may  be 
the  Parliament  thought  they  had  not  ;  and  there- 
fore the  Declarations  of  the  one  or  the  other, 
I  fhall  not  meddle  with  in  this  Cafe.  That 
Power  it  felf  which  the  King  has,  as  King  of 
this  Realm,  in  Matters  rather  Ecclefiaftical  and 
Criminal,  than  Matters  of  Property,  may  ibme- 
what  appear  by  what  has  been  read  before  your 
Lordlhip :  But  all   this  will  be    nothing  in  our 


Then  the  King  having  made  fuch  a  Declaration  of    Cafe,  neither  has  his  Majeily  now  depended  (o 
'^'      "■  'r'     ■       r^     r.  much  upon  this  Thing:  The  Declaration  has  been 

read  to  you,  and  what's  there  faid  ?  The  King 
there  fays.  That  for  thofe  Reafons  he  was  ready 
to  fufpend  thofe  Laws ;  and  be  they  fufpended  ? 
Yet,  my  Lord,  with  this  too,  that  he  refers  it 
to,  and  hopes  to  make  it  fecure  by  a  Parliament  : 
So  that  there  being  this,  it  has  not  gone,  I  think, 
very  far  j  and  it  not  having  been  touch'd  here, 
it  is  not  a  Point  of  Duty  in  my  Lords  the  Bi- 
fhops,  as  Bifliops,  that's  here  enquired  into  ; 
Whether  they  fhould  have  meddled  with  this 
or  no,  in  this  Manner,  is  the  Queftion.  That 
the  King  is  Supream  over  all  of  us,  and  has  a 
particular  Supremacy  over  them,  as  Supream 
Ordinary  and  Governor,  and  Moderator  of  the 
Church,  is  very  plain  j  and,  my  Lord,  it  is  as 
plain,  that  in  fuch  Things  as  concern  the  Church, 
he  has  a  particular  Power  to  command  them. 
This  is  not  unknown,  but  very  frequent  and 
common  in  Matters  Ecclefiaftical,  and  Matters 
of  State.  It  is  not  here  a  Queftion  now,  whe- 
ther thefe  Declarations  which  they  were  com- 
manded to  take  care  of  getting  read,  were  legal 
or  not  legal  j  what  Prudence  there  was,  what 
Honour  there  was,  what  Confcience  there  was, 
for  their  not  reading  it,  is  not  the  Queftion 
neither  :  But  the  Point  was,  the  King  as  Supream 
Ordinary  of  his  Kingdom,  to  whom  the  Biiliops 


a  general  Toleration  and  Liberty  of  Confcience, 
and  afterwards  he  comes  and  requires  the  Bifhops 
to  difperfe  this  Declaration  ;  this  they  fay,  out 
of  a  Tendcrncfs  of  Confcience,  they  cannot  do, 
becaufe  they  apprehend  it  contrary  to  Law,  and 
contrary  to  their  Funftion:  What  can  they  do,  if 
they  may  not  petition '? 

Mr.  Soli.  Gen.  I'll  tell  you  what  they  iTiould 
have  done,  Sir.  If  they  were  commanded  to 
do  any  thing  againft  their  Confciences,  they 
Should  have  acquiefced  till  the  Meeting  of  the 
Parliament. 

'\_^Jt  "-which  fame  People  in  the  Court  biffed^ 

Mr.  Att.  Gen.  This  is  very  fine  indeed !  I  hope 
the  Court  and  the  Jury  will  take  Notice  of  this 
Carnage. 

Mr.  Soil.  Gen.  My  Lord,  it  is  one  thing  for  a 
Man  to  iubmit  to  his  Prince,  if  the  King  lay  a 
Command  upon  him  that  he  cannot  obey,  and 
another  thing  to  affront  him.  If  the  King  will 
impofe  upon  a  Man  what  he  cannot  do,  he  muft 
acquicfce;  but  iTiall  he  come  and  fly  in  the  Face 
of  his  Prince?  Shall  he  fay  it  is  illegal?  and  that 
the  Prince  afts  againfl  Prudence,  Honour  or  Con- 
fcience? and  throw  Dirt  in  the  King's  Face?  Sure 
that  is  not  permitted;  that  is  Libelling  with  a  Wit- 
nefs. 

L.  C.  J.  Truly,    Mr.  Sollicitor,    I  am  of  Opi- 


nion that  the  Bifliops  migh':  petition  the  King,  but  are  fubject,   does   in  Council  order;   and   what 

th;sisnot  the  right  \v'ay  of  bringing  it  in.  I  am  not  is  it  he  orders  ?   Their  fending  out  and  diftribu- 

of  that  Mind  that  they  cannot  petition  the  King  ting  his   Declaration.    They  were  concerned  in 

out  of  Parliament ;  bur  if  they  may  petition,  yet  no  more  than  that,  and  it  had  been  a  very  pretty 
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Thing,  a  fmsll  Thing,  to  fend  out  the  King's 
Declarition  to  be  read  by  the  Clergy..  All  the 
Clergy  were  ordered  to  read  it,  but  my  Lords 
the  Biiliops  were  only  commanded  to  dilbibuce 
it.  This  he  might  do  by  Virtue  of  his  Power 
Ecclcfiartical.  And  if  this  be  not  an  Evil  in  it  felf, 
and  if  it  be  not  againll  the  Word  of  God,  cer- 
tainly Obedience  was  due  from  my  Lords  the 
Bifliops  :  Aftive  Obedience  was  due  from  them 
to  do  fo  much  as  this.  It  was  no  Confent  of 
theirs,  it  was  no  Approbation  of  theirs  of  what 
they  read,  that  was  required.  So  that  if  they 
had  read  ir,  or  another  had  read  it  by  the  King's 
Order,  efpecially  if  that  Order  be  legal,  they 
are  bound  to  do 'it  by  Virtue  of  their  Obedience, 
and  not  to  examine  more. 

And,  my  Lord,  in  this  Petition,  here  they  come 
to  relieve,  not  only  themfelves  that  were  prefent 
(for  I  fpeak  to  the  Preamble,  as  others  before  me 
have  fpoke  to  the  Conclufion)  but  they  do  involve 
the  relt  of  the  Bifliops  that  were  abfent  ;  for  it  is 
in  Behalf  of  themfelves,  and  their  Brethren,  and 
all  the  Clergy  of  that  Province.  Now  that  all 
thefe  fhould  join  in  the  Petition,  is  a  Thing  ve- 
ry uncertain.  How  does  it  conilrue  here,  whe- 
ther they  were  all  together,  and  confented  to  it, 
or  how  all  their  Minds  could  be  fo  fully  known, 
that  they  would  be  all  involved  in  the  Difobedi- 
cnce  to  this  Order  of  the  King?  Then,  my  Lord, 
AVhat  is  the  Thing  they  are  greatly  averfe  to  ? 
There  are  two  Things  required  in  the  Order :  The 
Bilhops  required  to  dillribute  the  Declaration  to 
the  inferior  Clergy,  and  the  inferior  Clergy  are 
required  to  read  it.  Then  their  Averfenefs  mufl: 
be  to  diftribute  it,  and  the  others  to  read  it,  and 
fo  they  will  be  involved  j  none  of  whom  did  ever 
appear  to  have  joined  in  it.  And  then  they  give 
Rcafons  for  their  Averfenefs  j  and  it  is  true,  Rea- 
fons  might  have  been  given,  and  good  Reafons 
fhould  be  given,  why  they  Ihould  not  do  this  in 
Duty  to  his  Majefty  ;  more  gentle  Reafons,  and 
other  kind  of  Reafons  than  thofe  that  they  have 
given. 

L.  C.  y.  Pray,  Brother,  will  you  come  to  the 
Matter  before  us. 

Mr.  Serj.  Baldock.  I  have  almoft  done,  my 
Lord. 

Mr.  Jtijl.  PoiveU.  The  Information  is  not  for 
Difobedience,  Brother,  but  for  a  Libel. 

71/?-.  Serj.  Baldock.  No,  Sir,  it  is  not  for  Dilb- 
bedience,  but  it  is  for  giving  Reafons  for  the 
Difobedience  in  a  libellous  Petition,  and  I  am 
going  on  to  that.  The  Declaration  is  faid  in  the 
Petition  to  be  illegal  j  which  is  a  Charge  upon 
the  King,  that  he  has  done  an  illegal  A£t.  They 
fay,  they  cannot  in  Honour,  Conicience,  or  Pru- 
dence ,  do  it ;  which  is  a  Reflexion  upon  the 
Prudence,  Juftice,  and  Honour  of  the  King  in 
commanding  them  to  do  fuch  a  Thing  :  And 
this  appearing  to  have  been  delivered  to  the  King 
by  my  Lords  the  Biiliops,  Perfons  to  whom  cer- 
tainly we  all  owe  a  Deference,  as  our  Spiritual 
Mafters,  to  believe  what  Things  they  fay,  as 
moft  likely  to  be  truej  and  therefore  it  having 
an  univerfal  Influence  upon  all  the  People,  I  fhall 
leave  it  here  to  your  Lordlliip  and  the  Juiy,  whe- 
ther they  ought  not  to  aniwer  for  it. 

Mr.  Recorder.  Will  your  Lordfhip  pleafe  to 
fpare  me  one  Word  ? 

L.  C.  J.  I  hope  we  fhall  have  done  by  and  by. 
Mr.  Recorder.  If  your  Lordfhip  don't  think  fit, 
I  can  fit  down. 


L  C.  J.  No,  no,  go  on,  Sir  Barthohmeiv  Sko-^er, 
you'll  fay  I  have  ipoiledagood  Speech. 

A4r.  Recorder.  1  have  no  good  one  to  make, 
my  Lord,  I  have  but  a  very  few  Words  to  lay. 
L.  C.  y.  Well,  go  on.  Sir. 
Mr.  Recorder.  That  which  I  would  urge,  my 
Lord,  is  only  this ;  I  think,  my  Lord,  we  h.ive 
proved  our  Information,  and  that  they  have 
made  no  Anfwer  to  it  ;  for  the  Anfwcr  they 
have  made,  is  but  Argumentative,  and  taken 
either  from  the  Perfons  of  the  Defendants,  as 
Peers,  or  from  the  Form  of  its  being  a  Petition. 
As  Peers,  it  is  laid  they  have  a  Right  to  petition 
to,  and  advife  the  King  ;  but  that  is  no  Excufe 
at  all  }  for  if  it  contains  Matter  reproachful  or 
fcandalous,  it  is  a  Libel  in  them  as  well  as  in 
any  other  Subject  ;  and  they  have  no  more  Right. 
to  libel  the  King  than  his  Majefty 's  other  Sub- 
jefts  have  ;  nor  will  the  Privilege  of  their  Peer- 
age exempt  them  from  being  punifhed.  And 
for  the  Form  of  this  Paper,  as  being  a  Petition, 
there  is  no  more  Excufe  in  that  neither  :  For 
every  Man  has  as  much  Right  to  publilh  a  Book, 
or  Pamphlet,  as  they  had  to  prelent  their  Peti- 
tion. And  as  it  would  be  punifhable  in  that 
Man  to  write  a  fcandalous  Book,  fo  it  would 
be  punifliable  in  them  to  make  a  Icandalous,  and 
a  libellous  Petition.  And  the  Author  of  yulian 
the  Jpojiatc.,  becaufe  he  was  a  Clergy  Alan,  and 
a  learned  Man  too,  had  as  much  Right  to  pub- 
lifh  his  Book,  as  my  Lords  the  Bilhops  had  to 
deliver  this  Libel  to  the  King.  And  if  the  City 
of  London  were  fo  feverely  punifhed,  as  to  lole 
their  Charter,  for  petitioning  for  the  Sitting  of  a 
Parliament,  in  which  there  were  reflei3:ing  Words, 

but  more  foft • 

Mr.  yufl.  HoJloway.  Pray,  good  Mr.  Recorder, 
don't  compare  the  Writing  of  a  Book  to  the 
Making  of  a  Petition  ;  for  it's  the  Birth-right  of 
the  Subje6l  to  petition. 

Mr.  Recorder.  My  Lord,  it  was  as  lawful  for 
the  City  of  London  to  petition  for  the  fitting  of 
a  Parliament,  as  it  was  for  my  Lords  the  Bifhops 
to  give  Reafons  for  their  Difobedience  to  the 
King's  Command  :  And  if  the  Matter  of  the 
City  of  London's  Petition  was  reckoned  to  be  li- 
bellous, in  faying  that  what  the  King  had  done  in 
difTolving  the  Parliament,  was  an  Obftruftion  of 
Jullice,  what  other  Conifruction  can  be  made  of 
my  Lords  the  Bifhops  faying  that  the  King's  De- 
claration is  illegal  ?  And  if  the  Matter  of  this 
Petition  be  of  the  fame  Nature  with  that  of  the 
City  of  London.^  your  Lordfliip  can  make  no  other 
Judgment  of  it ,  but  that  it  ought  to  have  the 
fame  Condemnation. 

Air.  yufl.  Powell.  Mr.  Recorder,  you  will  as 
foon  bring  the  two  Poles  together,  as  make  this 
Petition  to  agree  with  yohnjon's  Book.  They  are 
no  more  alike  than  the  moll  different  Things  you 
can  name. 

Mr.  Serj.  'grinder.  My  Lord,  I  have  but  one 
Word. 

L.  C.  y.  How  unrcafonable  is  this  now,  that 
we  muft  have  fb  many  Speeches  at  this  Time  of 
Day  ?  But  we  muft  hear  it)  go  on.  Brother. 

Mr.  Serj.  1'rinder.  My  Lord,  if  your  Lord- 
fliip pleafes,  that  which  they  feem  moil  to  in- 
fill upon  on  the  other  Side,  and  which  has  not 
been  much  fpoken  to  on  our  Side,  is,  that  this 
Power  which  his  Majefty  has  exerted,  in  kt- 
ting  forth  his  Declaration,  was  illegal,  and 
their  Arguments  were  hypothetical.  If  it  were 
i  illegal. 
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illegal,  they  had  not  offended  ;  and  they  otFcr- 
ed  "at  fome  Arguments  to  prove  it  illegal  :  But  as 
to  that,  my  Lord,  wc  need  not  go  much  further 
than  a  Cafe  which  is  very  well  known  here,  which 
I  crave  leave  to  mention,  only  becaufc  the  Jury, 
perhaps,  have  not  heard  of  it,  and  that  was  the 
Cafe  of  Sir  Edward  Hales  ;  where,  after  a  long 
Debate,  it  was  refolved,  That  the  King  had  a 
Power  to  difpenfe  with  Penal  Laws. 

But,  my  Lord,  if  I  fhould  go  higher  into  our 
Books  of  I,aw,  that  which  they  feem  to  make 
fo  Itrange  of,   might  eafily  be  made  appear    to 

have  been  a  frequent  and  conftant  Praftice. 

L.  C.  J.  That  is  quite  out  of  the  Cafe,  Bro- 
ther. 

Afr.  Serj.  Trinder.  I  beg  your  Lordfliip's  Fa- 
vour for  a  Word  or  two.  If  your  Lordfhip 
pleafe  to  confider  the  Power  the  King  has,  as 
Supream  Ordinary,  we  fay,  he  has  a  Power  to 
difpenfe  with  thefe  Statutes,  as  he  is  King,  and  to 
give  Eafe  to  his  Subjc6i:s,  as  Supream  Ordinary 
of  the  whole  Kingdom,  and  as  having  Supream 
Ecclefialtical  Authority  throughout  the  Kingdom. 
There  might  be  abundance  of  Cafes  cited  for 
this,  if  there  were  Need :  The  Statute  of  pri- 
mo  Eliz.  doubtlefs  is  in  Force  at  this  Time,  and 
a  great  many  of  the  Statutes  that  have  been  made 
fince  that  Time,  have  exprcfs  Savings  of  the 
King's  Supremacy  :  So  that  the  King's  Power 
is  unqueftionable.  And  if  they  have  come  and 
queltioncd  this  Power  in  this  Manner,  by  refer- 
ring themfelves  to  the  Declarations  in  Parliament, 
they  have  done  that  which  of  late  Days  has 
been  always  look'd  upon  as  an  ill  Thing}  as  if 
the  King's  Authority  was  under  the  Suffrages 
of  a  Parliament.  But  when  they  come  to  make 
out  their  Parliament  Declarations,  there  was  ne- 
ver a  one,  unlefs  it  be  firft  in  Richard  the  Se- 
cond's Time,  that  can  properly  be  called  a  Par- 
liament Declaration  :  So  that  of  the  feveral 
Parliaments  is  a  iVIatter  perfeftly  miftaken-,  and 
if  they  have  miftaken  it,  it  is  in  the  Nature 
of  falte  News,  which  is  a  Crime  for  which  the 
Law  will  punilli  them.  IVlore  Things  might  be 
added,  but  I  confider  your  Lordfhip  has  had  a 
great  deal  of  Patience  already,  and  much  Time 
has  been  fpent,  and  therefore  I  fliall  conclude, 
begging  your  Lordlhip's  Pardon  for  what  I  have 
faid. 

L.  C.  J.  I  doafTure  you,  if  it  had  not  been  a  Cafe 
of  great  Concern,  I  would  not  have  heard  you 
fo  long.  It  is  a  Cafe  of  very  great  Concern  to 
the  Kmg  and  the  Government  on  the  one  Side, 
and  to  my  Lords  the  Bifhops  on  the  other  j 
and  I  have  taken  all  the  Care  I  can  to  obferve 
what  has  been  faid  on  both  Sides.  'Tis  not 
to  be  expe6led  that  I  fhould  repeat  all  the 
Speeches,  or  the  particular  Fafts,  but  I  will  put 
the  Jury  in  Mind  of  the  moil  material  Things, 
as  well  as  my  Memory  will  give  me  Leave  ;  but 
I  have  been  interrupted  by  fo  many  long  and 
learned  Speeches,  and  by  the  Length  of  the  Evi- 
dence which  has  been  brought  in,  in  a  very 
broken,  unmethodical  Way,  that  I  ihall  not  be 
able  to  do  fo  well  as  I  would. 

Gentlemen,  thus  ilands  the  Cafe  :  It  is  an 
Information  againft  my  Lords  the  Biihops,  his 
Grace  my  Lord  of  Canterbury^  and  the  other  fix 
Noble  Lords  }  and  it  is  tor  Preferring,  Com- 
poiing,  Making ,  and  Publilhing,  and  Caufing 
to  be  Publiihed,  a  feditious  Libel :  The  Way  that 
the  information  goes  is  fpecial,  and  it  i'cis  forth, 
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That  the  King  was  gracioufly  pleafcd,  by  his 
Royal  Power  and  Prerogative,  to  fet  forth  a 
Declaration  of  Indulgence  ihr  Liberty  of  Con- 
fcience,  in  the  Third  Year  of  his  Reign  ;  and 
afterwards,  upon  the  27th  of  ylpril^  in  the  fourth 
Year,  he  comes  and  makes  another  Declaration  ; 
and  afterwards,  in  May,  orders  in  Council  that 
this  Declaration  fhould  be  publiflied  by  my  Lords 
the  Bifliops  in  their  feveral  DiocefTts ;  and  after 
this  was  done,  my  Lords  the  Bifhops  come  and 
prefent  a  Petition  to  the  King,  in  which  were 
contained  the  Words  which  you  have  feen. 

Now,  Gentlemen,  the  Proofs  that  have  been 
upon  this,  you'll  fee  what  they  are.  The  two 
Declarations  arc  proved  by  the  Clerks  of  the 
Council,  and  they  are  brought  here  under  the 
Great  Seal.  A  Qiieflion  did  arife,  whether  the 
Prints  were  the  fame  with  the  original  Declarati- 
ons, and  that  is  proved  by  Hills,  or  his  Man,  that 
they  were  examined,  and  are  the  fame.  Then  the 
Order  of  the  Council  was  produced  by  Sir  John 
Nicholas,  and  has  likewife  been  read  to  you.  Then 
they  come  to  prove  the  Faft  againfl  the  Bifhops, 
and  firft  they  fall  to  proving  their  Hands.  They 
begun  indeed  a  great  Way  off,  and  did  not  come 
fo  clofe  to  it  as  they  at"terwards  did  j  for  fbme  of 
their  Hands  they  could  hardly  prove,  but  my 
Lord  Archbithop's  Hand  was  only  proved,  and 
fome  others ;  but  there  might  have  been  fbmeQue- 
flion  about  that  Proof  But  afterwards  it  came 
to  be  proved,  that  my  Lords  the  Bifhops  owned 
their  Hands ;  which,  if  they  had  produced  at  firfl, 
would  have  made  the  Cauie  fomet hing  fhorter  than 
it  was. 

The  next  Queftion  that  did  arife,  was  about 
the  Publifhing  of  it,  whether  my  Lords  the  Bi- 
fliops had  publifhcd  it  i  and  it  was  infifted  upon, 
that  no  body  could  prove  the  Delivery  of  it  to 
the  King.  It  was  proved,  the  King  gave  it  to 
the  Council,  and  my  Lords  the  Biihops  were 
called  in,  and  there  they  acknowledged  their 
Hands;  but  no  body  could  prove  how  it  came 
to  the  King's  Hands.  Upon  which  we  were  all 
of  Opinion,  that  it  was  not  fuch  a  Publilhing 
as  was  within  the  Information  j  and  I  was  going 
to  have  direfted  you  to  find  my  Lords  the  Bifhops 
Not  Guilty :  But  it  happened,  that  being  interrupt- 
ed in  my  Direftions  by  an  honefl,  worthy,  learn- 
ed Gentleman,  the  King's  Council  took  the  Ad- 
vantage, and  informing  the  Court  that  they  had 
further  Evidence  for  the  King,  we  ftaid  till  my  Lord 
Prefident  came,  who  told  us  how  the  Bifhops  came 
to  him  to  his  Office  at  White-hall,  and  after  they 
had  told  him  their  Defign,  that  they  had  a  Mind 
to  petition  the  King,  they  asked  him  the  Method 
they  were  to  take  tor  it,  and  defired  him  to  help 
them  to  the  Speech  of  the  King  :  And  he  tells 
them  he  will  acquaint  the  King  with  their  De- 
Ihe,  which  he  does  ;  and  the  King  giving  Leave, 
he  comes  down  and  tells  the  Biihops,  that  they 
might  go  and  fpeak  with  the  King  when  they 
would  J  and,  flrys  he,  I  have  given  Direclion  that 
the  Door  ihall  be  opened  for  you  as  foon  as  you 
come.  With  that  the  two  Bifhops  went  away, 
and  faid,  they  would  go  and  fetch  their  other  Bre- 
thren, and  they  did  bring  the  other  Four,  but 
my  Lord  Archbilhop  was  not  there  >  and  imme- 
diately when  they  came  back,  ihcy  went  up 
into  the  Chamber,  and  there  a  Petition  was 
delivered  to  the  King.  He  cannot  fpeak  to 
that  particular  Petition,  becaule  he  did  not 
read  it,  and  that  is  all  that  he  knew  of  the 
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Matter;  only  it  was  all  done  the  fame  Day,  and  that 
was  before  my  Lords  the  Bifliops  appeared  at  the 
Council. 

Gentlemen,  after  this  was  proved,  then  the  De- 
fendants came  to  their  Part;  and  thefe  Gentlemen 
that  were  of  Council  for  my  Lords,  let  themlclves 
into  their  Defence,  by  notable  learned  Speeches, 
by  telling  you  that  my   Lords  the  Bilhops  are 
Guaidians  to  the  Church,  and  great  Peers  of  the 
Realm,  and  were  bound   in  Conlcience  to  take 
Care  of  the  Church.  They  have  read  you  a  Claule 
of  a  Statute  made  in  Queen  Elizabetlfs  Time, 
by  which  they  lay,  my  Lords  the  BilTiops  were 
under  a  Curfe,  if  they  did  not  take  Care  of  that 
Law  :     Then  they  fhew  you  fome  Records;  one 
in  Richard  the  Second's  Time,  which  they  could 
make  httle  of,  by  reafon  their  Witnels  could  not 
read  it;  but  it  was  in  fhort,  a  Liberty  given  to 
the  King,  to  difpcnfe  with  the  Statute  of  Provi- 
fors.     Then  they  fhew  you  feme  Journals  of  Par- 
liament; Firil  in  the  Year  i66i,  where  the  King_ 
had   granted  an  Indulgence,   and  the   Houfe  of 
Commons  declared  it  was  not  fit  to  be  done,  un- 
lefs  it  were  by  A£t  of  Parliament :  And  they  read 
the  King's  Speech,  wherein  he  fays,  he  wifh'd  he 
had  fuch  a  Power,  and  fo  iikewife  that  in  1672, 
which  is  all  nothing  but  Addrefles  and  Votes,  or 
Orders  of  the  Houfe,   or  Difcourfes ;  either  the 
King's  Speech,   or  the  Subjcas  Addrelles  ;   but 
thefe  are  not  Declarations  in  Parliament.  That  is 
infifted  upon  by  the  Council  for  the  King,  that 
what  is  a  Declaration  in  Parliament  is  a  Law,  and 
that  mull:  be  by  the  King,  Lords,  and  Commons ; 
the  other  is  but  common  Difcourfe,  but  a  Vote  of 
the  Houfe,  or  a  Signification  of  their  Opinion,  and 
cannot  be  faid  to  be  a  Declaration  in  Parliament. 
Then  they  come  to  that  in  ifiSf,  where  the  Com- 
mons take  Notice  of  fomething  about  the  Soldiers 
in  the  Army  that  had  not  taken  the  Tell:,   and 
make  an  Addrefs  to  the  King  about  it :  But  in  all 
thefe  Things  (as  far  as  I  can  obferve)  nothing  can 
be  gathered  out  of  them  one  way  or  other ;  it  is 
nothing  but  Difcourfes.  Sometimes  thisDiipenfing 
Power  has  been  allowed,  as  in  Richard  the  Second's 
Time;  and  fomctimes  it  has  been  denied,  and  the 
King  did  once  wave  it  :    Mr.  Sollicitor  tells  you 
the  Reafon,  There  was  a  Lump  of  Money  in  the 
Cafe }  but  I  wonder  indeed  to  hear  it  come  from 
him. 

Mr.  Soil.  Gen.  My  Lord,  I  never  gave  my  Vote 
for  Money,  I  aflure  you. 

L.  C.  J.  But  thofe  Conceffions  which  the  King 
fometimes  makes  for  the  Good  of  the  People,  and 
fometimes  for  the  Profit  of  the  Prince  himfelf  (but 
I  would  not  be  thought  to  dillinguil'h  between 
the  Profit  of  the  Prince  and  the  Good  of  the  Peo- 
ple, for  they  are  both  one ;  and  what  is  the  Pro- 
fit of  the  Prince  is  always  for  the  Good  of  the 
People)  but  I  fay,  thofe  Concefllons  mull:  not  be 
made  Law,  for  that  is  refervcd  in  the  King's  Breaft, 
to  do  what  he  pleafes  in  it  at  any  Time. 

The  Truth  of  it  is,  the  Difpcnfing  Power  is  out 
of  the  Cafe,  it  is  only  a  Word  ufcd  in  the  Peti- 
tion; but  truly,  I  will  not  take  upon  me  to  give 
my  Opinion  in  the  Qiieftion,  to  determine  that 
now,  for  it  is  not  before  me:  The  only  Qiieltion 
before  me  is,  and  fo  it  is  before  you.  Gentlemen, 
it  being  a  Queftion  of  Fa£t,  Whether  here  be  a 
certain  Proof  of  a  Publication  ?  And  then  the 
next  QuelHon  is  a  Queftion  of  Law  indeed,  Whe- 
ther if  there  be  a  Publication  proved,  it  be  a  Li- 
bel? 


Gentlemen,  upon  the  Point  of  the  Publication, 
I  have  fummed  up  all  the  Evidence  to  you ;  and  if 
you  believe  that  the  Petition  which  thefe  Lords 
prefented  to  the  King  was  this  Petition,  truly,  I 
think,  that  is  a  Publication  fufficicnt  :  If  you  do 
not  believe  it  was  this  Petition,  then  my  Lords 
the  Bifiips  are  not  guilty  of  what  is  laid  to  their 
Charge  in  this  Information,  and  confequently  there 
needs  no  Enquiry  whether  they  are  guilty  of  a 
Libel:  But  if  you  do  believe  that  this  was  the  Pe- 
tition they  prefented  to  the  King,  then  we  mull 
come  to  enquire  whether  this  be  a  Libel. 

Now,  Gentlemen,  any  thing  that  fhall  difturb 
the  Government,  or  make  Mifchief  and  a  Stir 
among  the  People,  is  certainly  within  the  Cafe  of 
Libellis  Famofis ;  and  I  muft  in  fhort  give  you  my 
Opinion,  I  do  take  it  to  be  a  Libel.  Now  this 
being  a  Point  of  Law,  if  my  Brothers  have  any 
thing  to  fay  to  it,  I  fuppofe  they  will  deliver  their 
Opinions. 

Mr.  Jujl.  Holloivay.  Look  you.  Gentlemen,  ic 
is  not  ufual  for  any  Perfon  to  fay  any  thing  after 
the  Chief  Juftice  has  fummed  up  the  Evidence;  ft 
is  not  according  to  the  Courfe  of  the  Court ;  But 
this  is  a  Cafe  of  an  extraordinary  Nature,  and  there 
being  a  Point  of  Law  in  it,  it  is  fit  every  body 
fhould  deliver  their  own  Opinion.   The  Qiieftion 
is,  whether  this  Petition  of  my  Lords  the  Bifhops 
be  a  Libel,  or  no.   Gentlemen,  the  End  and  In- 
tention of  every  Adlion  is  to  be  confidered ;  and 
likewiie,  in  this  Cafe,  we  are  to  confider  the  Na- 
ture of  the  Offence  that  thefe  Noble  Perfons  are 
charged  with  :  It  is  for  delivering  a  Petition,  which, 
according  as  they  have  made  their  Defence,  was 
with  all  the  Humility  and  Decency  that  could 
be:  So  that  if  there  was  no  ill  Intent, and  they  were 
not  (as  it  is  not,  nor  can  be  pretended  they  were) 
Men  of  evil  Lives,  or  the  like,  to  deliver  a  Peti- 
tion cannot  be  a  Fault,  it  being  the  Right  of  eve- 
ry Subjeft  to  petition.    If  you  are  fatisfied  there 
was  an  ill  Intention  of  Sedition,  or  the  like,  you 
ought  to  find  them  guilty :  But  if  there  be  no- 
thing in  the  Cafe  that  you  find,  but  only  that  they 
did  deliver  a  Petition  to  (ave  themfelves  harmlefs, 
and  to  free  themfelves  from  Blame,   by  fhewing 
the  Reafon  of  their  Difobcdience  to  the  King's 
Command,  which  they  apprehended  to  be  a  Grie- 
vance to  them,  and  which  they  could  not  in  Con- 
fcience  give  Obedience  to;  I  cannot  think  it  is  a 
Libel  :  It  is  left  to  you,.  Gentlemen,  but  that  is 
my  Opinion. 

L.  C.  J.  Look  you,  by  the  Way,  Brother,  I 
did  not  ask  you  to  fum  up  the  Evidence  (for  that 
is  not  ufual)  but  only  to  deliver  your  Opinion, 
whether  it  be  a  Libel  or  no. 

Mr.  Jujl.  Powell.  Truly  I  cannot  fee,  for  my 
part,  any  thing  of  Sedition,  or  any  other  Crime, 
fixed  upon  thele  Reverend  Fathers,  my  Lords  the 
Bifhops. 

For,  Gentlemen,  to  make  it  a  Libel,  it  muft 
be  filfe;  it  muft  be  malicious,  and  it  muft  tend  to 
Sedition.  As  to  the  Falftiood,  I  fee  nothing  that 
is  offered  by  the  King's  Council,  nor  any  thing  as 
to  the  Malice :  It  was  prefented  with  all  the  Hu- 
mility and  Decency  that  became  the  King's  Sub- 
jc£l:s  to  approach  their  Prince  with. 

Now,  Gentlemen,  the  Matter  of  it  is  before 
you ;  you  are  to  confider  of  it,  and  it  is  worth 
your  Confideration.  They  tell  his  Majcfty,  It  is 
not  out  of  Averfenefs  to  pay  all  due  Obedience  to 
the  King,  nor  out  of  a  Want  of  Tendeinefs  to 
their  diflenting  Fellow  Subjects,  that  made  them 

not 
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not  perform  the  Command  impofed  upon  them  9 
but  rhey  fay,  that  becaufe  they  do  conceive  that 
the  Thing  that  was  commanded  them  was  againft 
the  Law  of  the  Land,  therefore  they  do  defire  his 
Majelly,  that  he  would  be  pleafed  to  forbear  to  in- 
firt  upon  it,  that  they  fhould  perform  that  Com- 
mand which  they  take  to  be  illegal. 

Gentlemen,  we  muft  confider  what  they  fay  is 
illegal  in  it.  They  fay,  they  apprehend  the  Decla- 
ration is  illegal,  becaufe  it  is  founded  upon  a  dif- 
penfing  Power,  which  the  King  claims,  to  dif- 
penfe  with  the  Laws  concerning  Ecclefiaflical  Af- 
fairs. 

Gentlemen,  I  do  not  remember  in  any  Cafe  in 
all  our  Law  (and  I  have  taken  fome  Pains  upon 
this  Occafion  to  look  into  it)  that  there  is  any 
fuch  Power  in  the  King,  and  the  Cafe  muft  turn 
upon  that.  In  fhort,  if  there  be  no  fuch  Difpenfing 
Power  in  the  King,  then  that  can  be  no  Libel 
which  they  prcfented  to  the  King,  which  fays, 
that  the  Declaration,  being  founded  upon  fuch  a 
pretended  Power,  is  illegal. 

Now,  Gentlemen,  this  is  a  Difpenfation  with 
a  Witne(s  j  it  amounts  to  an  Abrogation  and  utter 
Repeal  of  all  the  Laws  j  for  I  can  fee  no  Dif- 
ference, nor  know  of  none  in  Law,  between  the 
King's  Power  to  difpenfe  with  Laws  Ecclefiafli- 
cal, and  his  Power  to  difpenfe  with  any  other  Laws 
whatfoever.  If  this  be  once  allowed  of,  there  will 
need  no  Parliament  \  all  the  Legiflature  will  be  in 
the  King,  which  is  a  Thing  worth  confidering, 
and  I  leave  the  Ifliie  to  God  and  your  Confciences. 
Mr.  Juft.  Allyhom.  The  fingle  Queftion  that 
falls  to  my  Share  is,  to  give  my  Senfe  of  this  Pe- 
tition, whether  it  fhall  be  in  Conftrudion  of  Law 
a  Libel  in  itfelf,  or  a  Thing  of  great  Innocence. 
I  fhall  endeavour  to  exprefs  myfelf  in  as  plain 
Terms  as  I  can,  and  as  much  as  I  can,  by  way  of 
Propofition. 

And  I  think,  in  the  firft  Place,  That  no  Man 
can  take  upon  him  to  write  againft  the  a£tual  Ex- 
ercifeof  the  Government,  unlels  he  have  Leave  from 
the  Government,  but  he  makes  a  Libel,  be  what  he 
writes  true  or  falfej  for  if  once  we  come  to  im- 
peach the  Government  by  Way  of  Argument,  'tis 
the  Argument  that  makes  it  the  Government,  or 
not  the  Government :  So  that  I  lay  down  that  in 
the  firft  Place,  that  the  Government  ought  not 
to  be  impeached  by  Argument,  nor  the  Exercife 
of  the  Government  fhaken  by  Argument  j  becaufe 
I  can  manage  a  Propofition  in  itfelf  doubtful,  with 
a  better  Pen  than  another  Man :  This,  fay  I,  is  a 
Libel. 

Then  I  lay  down  this  for  my  next  Pofition, 
That  no  private  Man  can  take  upon  him  to  write 
concerning  the  Government  at  all  j  for  what  has 
any  private  Man  to  do  with  the  Government,  if 
his  Intereft  be  not  ftirred  or  fhaken?  It  is  the  Bu- 
Cnels  of  the  Government  to  manage  Matters  re- 
lating to  the  Government  j  it  is  the  Bufinefs  of 
Subjefts  to  mind  only  their  own  Properties  and 
Interefts.  If  my  Intereft  is  not  fhaken,  what  have 
I  to  do  with  Matters  of  Government?  They  are 
not  within  my  Sphere.  If  the  Government  does 
come  to  lliake  my  particular  Intereft,  the  Law  is 
open  for  me,  and  1  may  redrefs  myfelf  by  Law: 
And  wljen  I  intrude  myfelf  into  other  Mens  Bufi- 
nefs, that  does  not  concern  my  particular  Intereft, 
I  am  a  Libeller. 

Thefe  I  have  laid  down  for  plain  Propofitions  \ 
now  then  let  us  confider  further,  whether  if  I 
will  take  upon  me  to  contradift  the  Government, 
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any  fpecious  Pretence  that  I  ftiall  put  upon  it  fl)all 
diels  u  up  into  another  Form,  and  give  it  a  better 
Denommation;  and  truly  I  think  'tis  the  worfe, 
becaufe  it  comes  in  a  better  Drcfs ;  for  by  that 
Rule,  every  Man  that  can  put  on  a  good  Vizard, 
may  be  as  mifchicvous  as  he  will  to  the  Govern- 
ment at  the  Bottom :  So  that  whether  it  be  in  the 
Form  of  a  Supplication,  or  an  Addrcfs,  or  a  Peti- 
tion, if  it  be  what  it  ought  not  to  be,  let  us  call 
IE  by  its  true  Name,  and  give  it  its  right  Dcnomi- 
tion,  it  is  a  Libel. 

Then,  Gentlemen,  confider  what  this  Petition 
is  :  Th:s  is  a  Petition  relating  to  fomething  that 
was  done  and  ordered  by  the  Government.  Whe- 
ther the  Reafons  of  the  Petition  be  true  or  falfe,  I 
will  not  examine  that  now,  nor  will  I  examine  the 
Prerogative  of  the  Crown,  but  only  take  Notice 
that  this  relates  to  the  Ad  of  the  Government. 
The  Government  here  has  publilhed  fuch  a  De- 
claration as  this  that  has  been  read,  relating  to 
Matters  of  Government  J  and  fliall,  or  ought  any 
body  to  come  and  impeach  that  as  illegal,  which 
the  Government  has  done?  Truly,  in  my  Opinion, 
I  do  not  think  he  ftiould,  or  ought >  for  by  this 
Rule  may  every  Aft  of  the  Government  be  fhaken, 
when  there  is  not  a  Parliament  de  faSlo  fitting. 

I  do  agree,  that  every  Man  may  petition  the 
Government,  or  the  King,  in  a  Matter  that  relates 
to  his  own  private  Intereft  >  but  to  meddle  with  a 
Matter  that  relates  to  the  Government,  I  do  not 
think  my  Lords  the  Biftiops  had  any  Power  to  do 
more  than  any  others.  When  the  Houfe  of  Lords 
and  Commons  are  in  Being,  it  is  a  proper  Way  of 
applying  to  the  King:  There  is  all  the  Opennefs  in 
the  Worid  for  thofe  that  are  Members  of  Pariia- 
menr,  to  make  what  AddrefTes  they  pleafe  to  the 
Government,  for  the  re£lifying,  altering,  regu- 
lating, and  making  of  what  Law  they  plealej  but 
if  every  private  Man  fliall  come  and  interpofe  his 
Advice,  I  think  there  can  never  be  an  End  of  ad- 
vifing  the  Government.  I  think  there  was  an  In- 
ftance  of  this  in  King  James's  Time,  when  by  a 
folemn  Refolution  it  was  declared  to  be  High 
Mifdemeanor,  and  next  toTreafon,  to  petition  the 
King  to  put  the  Penal  Laws  in  Execution. 

Mr.  Jafl.  Powell,  Brother,  I  think  you  do  mi- 
ftake  a  little. 

Mr.  Juft.  Mybone.  Brother,  I  dare  rely  upon  it 
that  I  am  right:  It  was  fo  declared,  by  all  the 
Judges. 

Mr.  Soil.  Gen.  The  Puritans  prefented  a  Petition 
to  that  Purpofe,  and  in  it  they  faid,  if  it  would 
not  be  granted,  they  would  come  with  a  great 
Number. 

Mr.  Juft.  Powell.  Ay,  there  it  is. 

Mr.  Juft.  Mybone.  I  tell  you,  Mr.  Sollicitor, 
the  Refolution  of  the  Judges  is.  That  fuch  a  Peti- 
tion is  next  Door  to  Treatbn,  a  very  great  Mifde- 
meanor. 

Mr.  Juft.  Powell.  They  accompanying  it  with 
Threats  of  the  Peoples  being  difcontented. 

Mr.  Juft.  Allyhone.  As  I  remember,  it  is  in  the 
fecond  Part  of  the  Folio  35",  or  37,  where  the  Re- 
folution of  the  Judges  is.  That  to  frame  a  Petition 
to  the  King,  to  put  the  Penal  Laws  in  Execution, 
is  next  to  Treafon ;  for,  fay  they,  no  Man  ought 
to  intermeddle  with  Matters  of  Government  with- 
out Leave  of  the  Government. 

Mr.  S.  Pemberton.  That  was  a  Petition  againft 
the  Penal  Laws. 

Mr.  Juft.  Allybone.  Then  I  am  quite  miftalcen 
indeed,  in  cafe  it  be  io. 

Mr. 
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Mr.  Serj.  'Trinder.  That  is  not  material  at  all 

which  it  was.  ,  r    t.  • 

Mr.Pollexfen.  Thev  there  threatned,unleis  their 
Rcquell  were  gianted,   feveral  Thoufands  of  the 


King's  Subjects  would  be  difcontcnted 

Mr.  Jufi.  PovjelL  That  is  the  Reafon  of  that 
Judgment,  1  affirm  it. 

j\/r.  Jufi.  Allybonc.  But  then  I'll  tell  you,  Bro- 
ther, again,  what  is  faid  in  that  Cale  that  you  hint- 
ed at,  and  put  Mr.  Sollicicor  in  mind  of.  For  any 
Man  to  raife  a  Report  that  the  King  will,  or  will 
not  permit  a  Toleration,  if  either  of  thcfe  be  dif- 
agreeable  to  the  People,  whether  he  may,  or  may 
not,  it  is  againft  Lawj  for  we  are  not  to  meafure 
Things  from  any  Truth  they  have  in  themfelves, 
but  fmm  that  Afpea  they  have  upon  the  Govern- 
ment i  for  there  may  be  every  Tittle  of  a  Libel 
true,  and  yet  it  may  be  a  Libel  flill :  So  that  I 
put  no  great  Strcfs  upon  that  Objeftion,  that  the 
Matter  of  it  is  not  falle ;  and,  for  Sedition,  it  is 
that  which  every  Libel  carries  in  itfelf  j  and  as 
every  Trefpafs  implies  Vi  ^  Jrmis,  fo  every 
Libel  againll  the  Government  carries  in  it  Sedi- 
tion, and  all  the  other  Epithets  that  are  in  the 
Information.     This  is  my  Opinion  as  to  the  Law 

in  general.  _         ^  ,     .- 

I  will  not  debate  the  Prerogatives  of  the  King, 
nor  the  Privileges  of  the  Subjcft  j  but  as  this  Fait 
is,  I  think  thcfe  venerable  Bifliops  did  meddle 
with  that  which  did  not  belong  to  them :  They 
took  upon  them,  in  a  petitionary  Way,  to  con- 
iradia  the  adual  Exercife  of  the  Government, 
which  I  think  no  particular  Perfons  or  fingle  Bo- 
dy may  do. 

L.  C.  y.  Gentlemen  of  the  Jyry,  Have  you  a 
Mind  to  drink  before  you  go? 

Jury.  Yes,  my  Lord,  if  you  pleafe. 

[JVine  '•ivas  fent  for  for  the  Jury.'] 
Juryman.  My  Lord,  we  "humbly  pray  that  your 
Lordfltip  will  be  pleafed  to  let  us  have  the  Papers 
that  have  been  given  in  Evidence. 

L.  C.  J.  What  is  that  you  would  have,  Sir? 
Mr.  Soil.  Gen.  He  dcfires  this,  my  Lord,  That 
you  would  be  pleafed  to  direft  that  the  Jury  may 
have  the  Ufe  of  fuch  Writings  and  Statute-Books, 
as  may  be  necefflxry  for  them  to  make  ufe  of. 
L.  C.  J.  The  Statute-Book  they  fhall  have. 
Mr.  Soil.  Gen.  But  they  can  have  no  Papers  but 
what  are  under  Seal. 

Mr.  Serj.  Levinz.  They  may  have  them  by 
Confcnt,  and  they  may  have  a  Copy  of  the  Infor- 
mation. 

L.  C.  J.  They  fliall  have  a  Copy  of  the  Infor- 
mation, and  the  Declarations  under  Seal. 

Mr.  Pollcxfcn.  If  they  have  thofe,  and  the  Li- 
bel, as  they  call  ir,  they  will  not  need  a  Copy  of 
the  Information. 

Mr.  Jtt.  GcH.  My  Lord,  we  pray  that  your 
Lordfhip  would  be  pleafed  to  afccrtain  what  it  is 
they  Avail  have. 


L.  C.  J.  They  fliall  have  a  Copy  of  the  Infor 
mation,  the  Libel,  and  the  Declarations  under  the 
Great-Seal. 

Mr.  Soil.  Gen.  But  not  the  Votes  of  the  Houfe 
of  Commons,  nor  the  Journals,  for  they  are  not 
Evidence. 

L.  C.  J.  No,  I  don't  intend  they  fliall. 
Sir  Rob.  Saivyer.  My  Lord,  we  pray  they  may 
have  the  whole  Petition. 

Mr.  Juft.Holloivay.  That  is,  with  the  Direction 
and  Prayer,  you  mean. 

Mr.  Att.  Gen.  Yes,  with  all  our  Hearts. 

\fthen  the  Court  arofe^  and  the  Jury  went  to^ 

get  her  to  confider  of  their  VerdiSl.,  andjiayei 

together  all  Night.,  without  Fire  or  Candle.'] 

On  Saturday  the  30//;  Day  ^/June,   Anno  Dom. 

168S, about  Ten  0' Clock  in  the  Morning.^  the  Arch- 

biflwp.,  and  the  reft  of  the  Biftjops.,  came  again  into 

the  Court.,   and  immediately  after .^  the  Jury  were 

brought  to  the  Bar. 

Sir  Sam.  Aftry.  Crier,  Take  the  Appearance  of 
the  Jury.     Sir  Roger  Langley. 
Sir  Roger  Langley.    Here. 
Crier.  Vous  avez,  C5*f . 

\_Andfo  all  the  reft  were  called.,  and  anfwered.1 
Ifthen  Proclamation  for  Silence  was  made.] 
Sir  Sam.  Aftry.  Gentlemen,  are  you  agreed  on 
your  Verdid? 
Jury.  Yes. 

Sir  Sam.  Aftry.  Who  fliall  fay  for  you  ? 
Jtiry.  Foreman. 

Sir  Sam.  Aftry.  Do  you  find  the  Defendants,  or 
any  of  them,  Guilty  of  the  Mifdemeanor  whereof 
they  are  impeached,  or  Not  Guilty  ? 
Foreman.  Not  Guilty. 

Sir  Sam.  Aftry.  Then  hearken  to  your  Verdid:, 
as  the  Court  hath  recorded  it-  You  fay,  the 

Defendants,  and  every  of  them,  are  Not  Guilty  of 
the  Mifdemeanor  whereof  they  are  impeached  ; 
and  fo  you  {ay  all  ? 
Jury.  Yes. 

[_At  which  there  were  feveral  great  Shouts  m 
Court.,  and  throughout  the  Hall.] 
Mr.  Sollicitor  General  taking  Notice  of  fame  Per- 
fons in  Court  that  fhouted.,  moved  very  earneftly  that 
they  might  be  committed:  Whereupon  a  Gentleman  of 
Grays-Inn  was  laid  hold  on.,  but  was  foon  after  dis- 
charged. And  after  the  Shouting  was  over.,  the  Lord 
Chief  Juftice  reproving  the  Gentleman^  faid., 

L.  C.  J.  Sir,  I  am  as  glad  as  you  can  be,  that 
my  Lords  the  Bifliops  are  acquitted  >  but  your 
Manner  of  rejoicing  here  in  Court  is  indecent,  you 
might  rejoice  in  your  Chamber,  or  elfewhere,  and 
not  here. 

\frhen  [peaking  to  Air.  Attorney.,  he  faid.'] 
Have  you  any  thing  more  to  fay  to  my  Lords 
the  Bifliops,  Mr.  Attorney? 
Mr.  Att.  Gen.  No,  my  Lord. 

[Then  the  Court  arofe,  and  the  Biftiops 
went  away.] 
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CXLIII.  Proceedings  in  the  Houfe  of  Commons  againji  Roger 
Palmer,  Earl  of  Caftlemaine,  for  High  Treafon,  in  going 
Embajfador  to  Rome,  061:ober  26,  1689.   ^  W.  &  M. 


H  E  Attorney  General  [Sir 
George Treby']  being,  on  Satur- 
day the  z6th  of  O£lokr,  i68p, 
infoim'd,  that  the  Earl  of 
CaJikmaine^S'ir  Edward Hales^ 
and  other  Prifoners  of  the 
Tower,  v/ere  brought  by  their 
Habeas  Corpus  to  the  Hall  to 
be  bail'd,  defir'd  to  know  the  Pleafure  of  the 
Houfe  in  that  Affair;  who  order'd  that  they  fhould 
prefently  be  fent  for  to  their  Bar,  which  was  done 
accordingly  ;  only  the  faid  Earl  was  not  there; 
for  he  remain'd  ftill  in  the  Tower,  having,  it  feems, 
made  ufe  of  no  fuch  Writ :  However,  the  Houfe 
directed  the  Governor  to  bring  him  up  (as  he  did) 
the  Monday  following  ;  and  then  the  Speaker 
[Henry  Powle']  faid  to  this  Effect. 

JLfT  Lord,  the  Houfe  having  under  flood  that  you 
■^'-^  went  Embajfador  to  Rome,  and  alCo  took  your 
"Place  at  the  Board  as  a  Privy-Councellor,  without 
taking  the  Oaths  (which  are  great  Crimes,  and  againft 
Law)  they  have  fent  for  you  to  know  what  you 
have  to  fay  for  yourfelf. 

His  Lordship's  ANSWER. 

IT  cannot,  Mr.  Speaker,  but  put  me  into  more 
than  an  ordinary  Confuflon,  when  I  find  my- 
felf  in  this  Place  as  a  Criminal ;  efpecially,  feeing, 
through  the  whole  Courfe  of  my  Life,  the  Gloiy 
and  Welfare  of  England  has  been  my  chief  Aim 
and  Endeavour.  You  are  pleas'd,Sir,to  lay  fo  great 
a  Charge  upon  me,  that,  without  Shuffling  or  Im- 
pertinence, I  might  ask  Time  to  confider  it;  yet 
fince  I  well  know  how  much  you  value  your 
Time,  and  fince  Time  alfo  may  make  what  I  fay 
fufpefted  more  of  Artifice  than  Candor,  I  fhall 
now,  without  further  Delay,  let  you  and  this  great 
AfTembly  fee  (where  fo  many  of  Birth  and  Quality 
are  met)  how  far  I  am  from  deferving  either  Cen- 
fure  or  Reproach.  But,  Mr.  Speaker,  before  I 
go  further,  I  muft  humbly  beg  thefe  few  Favours 
of  you.  Firfi,  That  you  would  pardon  all  Tauto- 
logies, or  Want  of  Method,  as  beginning  perchance 
in  the  Middle,  and  ending  again  where  I  fhould 
have  begun.  Secondly,  That  you  would  not  take 
any  Advantage  at  my  Anfwers,  for  I  fhall  be  in- 
genuous to  the  Utmofl,  and  hefitate  at  nothing 
you  fhall  ask.  And  Laflly,  if,  through  Inadver- 
tency or  Hafle,  I  fhould  fay  what  might  fhock 
you,  that  you  would  not  fland  upon  the  Rigour 
of  the  Words,  but  upon  the  Sincerity  and  Clear- 
nefs  of  my  Explanation. 

Be  pleas'd  then  to  know,  Sir,  I  was  fo  far  from 
feeking  this  Employment,  that  I  did  not  fo  much 
as  dream  it  was  defign'd  me;  and  when  I  knew 
it,  I  us'd  my  utmofl  Endeavour  to  avoid  it.  My 
Ignorance  of  the  King's  Intentions  appears  by 
this,  that,  in  the  Year  I  went  to  Rome,  returning 
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out  of  the  Country,  according  to  my  ufual  Cu- 
flom,  after  Michaelmas,  I  found  a  Proteflant,  a 
Pcrfon  of  Note  at  my  Houfe,  who  told  me,  that 
before  I  fpoke  with  any  Man,  he  was  to  bring  me 
to  my  Lord  Sunderland,  and  from  thence  I  was 
to  go  to  his  Majefly ;  nor  would  he  fcarce  afFord 
me  Time  to  put  myfclf  in  a  tolerable  Order  to  at- 
tend them.  My  Lord  Sunderland  ibon  hinted  to 
me  what  the  King's  Intentions  were;  and  when 
I  recurr'd  to  his  Fricndfhip,  I  had  this  Anfwer 
or  Words  to  this  Purpofc:  That  if  SubjctSts  fhould 
refufe  their  King's  Service  in  every  thing  that  was 
troublefome  or  Contre-Cconr,  all  Kings  would  be 
in  an  ill  Condition  ;  that  my  Requeft  was  beyond 
his  Power,  and  that  he  believed  I  fhould  find 
his  Majefly  very  pofitive;  and  fo  I  did,  Mr.  Spea- 
ker, I'll  afTure  you.  Nay,  to  fatisjy  you  yec 
more  fully  of  my  Backwardnefs  to  this  Journey; 
can  you  think.  Sir,  that  J,  that  had  been  at  Rome 
more  than  once  ;  that  had  fecn  the  Grandeur 
of  fo  many  Roman  EmbafTies,  and  knew  they 
exceeded  in  Splendor  and  Expence  three  Times 
thofe  to  any  crown'd  Head  whatfoever,  fhould 
not  be  extraordinarily  concern'd  at  an  Employ- 
ment which  had  for  its  Subfiflance,  as  the  Lords 
of  the  Treafury  well  know,  no  other  Eflablifh- 
ment  than  to  Spain  or  France,  which  (being 
100/.  a  Week)  amounts  only  to  /zoo/,  per  An- 
num? 

Having  thus.  Sir,  fhew'd  you  how  little  fond 
I  was  of  the  Thing,  let  me  now,  with  Submiflion, 
ask  you,  what  could  I  otherwife  do  in  my  Cir- 
cumflances?  For  firfl,  I  call  all  that's  Good  to 
witnefs,  I  never  heard  of  Law  againft  it,  nor 
know  of  any  :o  this  very  Day  :  And  yet,  on 
the  other  Side,  I  was  not  only  commanded  by 
the  King,  but  knew  his  Royal  and  Legal  Power 
of  commanding  the  Service  of  his  Subieds,  and 
mofl  particularly  in  Embaflies,  as  appears  by  ma- 
ny old  Examples;  nay,  by  a  fatal  one  in  this  ve- 
ry Century ;  I  mean  the  Cafe  of  Ovcrbury,  to 
which  no  body  here,  I'm  fure,  is  a  Stranger.  In 
the  next  Place,  Sir,  what  did  I  go  to  Rome  for? 
Why  only  with  a  Letter ;  with  a  Complement 
from  a  profefs'd  and  open  Catholick  King  to  his 
Holinefs,  as  all  Princes  of  that  Communion  do 
in  the  Beginning  of  their  refpeftive  Reigns.  Be- 
fides,  Mr.  Speaker,  as  I  know  no  Law  that  for- 
bad my  Obedience,  fo  I  muft  needs  fay  (and  this 
without  cramping,  or  putting  any  Bounds  to  the 
Legiflative  Power)  that  no  fuch  Law  cm  be 
made:  For,  Sir,  the  Pope  is  a  very  confiderable 
Temporal  Prince,  whofe  Territories  border  on 
two  great  Seas,  the  Mediterranean  and  Adriatic : 
If  then  our  Merchants  fhould  be  by  Storm,  or 
other  Neceflities,  driven  into  his  Ports  ;  if  En- 
glifimen  fhould  be  furpriz'd  by  any  Roman  Party 
as  they  travel  in  a  neighbouring  Country,  fhall 
our  Government  (not  to  mention  a  Hundred  other 
E  e  e  grearci.- 
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greater  Accidents)  want  Power  to  fend  a  Meflen-     of  Soldiers  to  ibeir  then  Superiors,  as  if  the  Authority 
ger  to  ranfom  and  compound  for  them?   What     had  been  more  legal?    AndfiallImzvdie('whowas 


Law  therefore  was  there  ever  yet  fram'd,  or  can 
be  enafted  (let  the  Commerce  or  Intcrcourfe  be- 
tween Nations  be  never  fo  much  broken  and  pro- 
hibited) but  that  a  Commander  in  Chief,  a  Gene- 
ral, and  much  more  a  King,  may  beat  a  Parley, 
difpatch  a  l^umpctj  nay,  fend  and  receive  Let- 
ters as  often  as  Occafion  does  require?         « 

Now,  Mr.  Speaker,  for  Religion,  I  neither 
had  any  Commiilron  concerning  it,  nor  tranfafted 
with  his  Holinels  about  ir ;  and  as  no  body  ever  did, 
or  could  lay  any  thing  of  that  Nature  to  my 
Charge,  fo  for  fome  Confirmation  of  it,  I  will  ap- 
peal even  to  the  Jqiiafrcfca  Houfes  of  Rone,  and 
to  all  the  Protelhint  Gentlemen  of  our  Nation 
there  during  my  Embaflyi  for  though  what  I  tell 
you.  Sir,  be  a  Wonder,  yet  the  honourable  Per- 
fons  who  have  refided  in  chofe  Parts,  know  it 
to  be  true,  that  for  a  Difh  of  Chocolate,  or  a 
Difh  of  Limonade,  one  may  know  the  Meafures 
and  Particulars  of  an  EmbafTy  in  that  City,  as  well 
as  we  do  what  palTes  within  thefe  Walls  at  our 
CofFee-Houfes.  I  am  fure  my  under  Servants 
have  often  fmil'd  at  the  Grimaces  and  Myfteries 
which  my  Secretaries  us'd  in  the  Beginning  to 
make  before  my  Audiences ;  for  they  have  told 
them,  within  few  Hours  after  my  Return^  almoft 
Word  by  Word  what  had  pafs'd.  Give  me  alfo 
Leave,  Sir,  to  add  one  Truth  more,  which  will 
alTuic  you  rhat  1  had  no  dangerous  Intrigue  in 
Hand ;  and  this  is,  that  notwithltanding  his  Ho- 
lincfs  never  had  the  leaft  Imagination  or  Thought, 
but  that  I  was  as  real  and  fincere  a  Catholick  as 
any  Man  living;  and  the  fame  Thing  alfo  I  can 
fay  of  all  the  Cardinals}  and  in  fine,  of  the  whole 
Court  in  general ;  yet  none  of  them  (and  every 
Engliflrinan  in  Town  knew  it)  but  look'd  upon 
ine  as  one  that  if  any  Immunity  of  the  Crown 
were  in  QuelHon,  or  any  Temporal  Concern  of 
the  Kingdom  touch'd,  would  ftand  as  much  in 
the  Gup,  and  be  in  as  Diametrical  an  Oppofition  as 
any  Perion  of  the  Reform'd  Religion  whatfoever. 

You  lee  then,  Sir,  both  how  and  why  I  went} 
nor  have  I  done  any  thing  certainly  to  merit  any 
Man's  Unkindnefs  or  Ill-will}  nay,  to  lay  yet  fur- 
ther before  you  the  Hardlliip  I  am  under,  I  fhall 
Hate  you  a  Cafe  not  fetch'd  out  of  old  forgotten 
Records,  or  tianfadled  in  an  Age  defperate  from 
ours,  but  of  a  Man  attainted  in  this  very  Houfe, 
in  the  Memory  of  feveral  now  fitting,  and  even 
whillt  I  myfelf  had  the  Honour  to  be  a  Member 
of  it.  The  Cafe,  Mr.  Speaker,  is  JxtcVs  the  Re- 
gicide} one  whofe  Crime,  I  dare  fay,  my  greatell 
Enemies  think  1  abhor  in  the  higheil  Manner  } 
nor  do  I  mention  the  Thing  in  Favour  of  the  Cri- 
minal, but  in  Honour  of  his  grave  and  worthy 
Judges.  Jxtcl^  you  know,  Mr.  Speaker,  was  in- 
didled  for  the  Murder  of  Charles  the  Firft}  and  to 
ihew  that  he  malicioufly  contrived  and  abetted  it, 
the  King's  Council  urged  his  commanding  in  the 
Hall  at  the  Trial  }  his  placing  the  Centinels  all 
about }  and  in  lliort,  his  performing  there  the 
whole  Office  of  Captain  of  the  Guard.  The  Pri- 
foncr  anfwcr'd,  but  pray,  Mr.  Speaker,  let  me 
beg  Pardon,  if  the  Interval  of  almoll  thirty  Years 
has  made  me  forget  his  Words,  I  am  fure  the  Senle 
of  them  I  have  not.  I  fay.  Sir,  the  Prifoner  an- 
iwer'd }  My  Lords^  I  a7n  under  great  Opprefjion,  I 
am  hardly  dealt  ivitb.  Has  Charles  the  Second  been 
JO  gracious  as  to  pafs  over  the  ordinary  Tranfgrejfions 
of -his  firayed  Subje£is,  and  to  look  upon  the  Obedience 


under  Military  DifcipUne  )  for  that  "jjhich  J  mufi 
have  prefently  died  for,  had  I  not  done  it ;  to  wit, 
had  I  not  drawn  up  my  Regiment,  kept  the  Poji  or- 
dered me,  and  performed  the  other  Duties,  the  Con- 
courfe  being  great  and  troublefome  ?  Upon  this  the 
Judge  reply'd}  I  confefs  (confidering  the  Kind's 
merciful  Refolutions)  that  your  Argument  is 
Ifrong }  it  has  great  Weight  in  it }  but  Mr  Axtel^ 
did  you  no  more?  Did  you  only  perform  the  Duty 
of  a  commanded  Soldier?  Who  was  it,  I  pray, 
that  animated  the  Rabble?  Who  beat  the  Soldiers 
for  not  crying  Juftice  ?  Who  encourag'd  fpltting 
in  the  King's  Face?  And  who  barbarouHy  revil'd 
and  threatned  a  Noble  Lady,  that  in  the  Tranf- 
ports  of  her  Zeal  (when  fhe  faw  her  Sovereign 
abus'd,  when  fhe  heard  fuch  Blafphemy  againll 
him,  and  all  this  father'd  upon  the  Nation)  made 
aNoife  or  Stir  in  the  Court?  Thefe  Things  there- 
fore. Sir,  being  prov'd  againft  him,  he  was  con- 
vided,  condemn'd,  and  fo  paid  a  Debt  to  Juftice, 
and  to  the  facred  Afhes  of  that  great  and  ju(l  Man. 

Now,  Mr.  Speaker,  to  Application :  And  firit 
(after  a  little  Glance  on  the  Tendernefs  of  theie 
Judges,  when  any  Neceflity  could  be  pretended) 
let  me,  with  your  Pardon,  ask  you,  fhall  I  fufFer 
as  a  Tranfgreffor  of  the  Law,  were  there  any, 
when  I  muft  have  fuffer'd  by  the  Law,  had  I  re- 
fus'd  his  Majefty's  Orders  and  Commands?  But, 
Sir,  if  you  demand,  did  I  no  more  than  carry  a 
Letter,  or  go  with  a  Ceremonious  Hoiv  d'ye  from 
the  King  ?  I  muft  anfwer  yes,  and  a  great  deal 
more  too.  For  my  Houfe  was  at  Jfylum,  a  Place 
of  Refuge  to  all  diftrefs'd  or  opprefs'd  Fellow  Sub- 
jefts.  If  Seamen  mutiny'd,  or  had  any  Conteft 
with  their  Captains,  here  a  Reconciliation  was 
made,  and  here  they  return'd  to  their  Obedience } 
if  the  Captains  themfelves,  fraughted  for  the  Ca- 
mera, were  delay'd  their  Money,  or  mifus'd  by  un- 
der Oflicers,  they  quickly  found  Redrefs}  and  of- 
ten, by  my  Intereft,  receiv'd  more  than  they  them- 
felves expefted.  And  if  the  Queftion  happened 
about  Quantity,  or  how  Goods  were  condition'd  at 
Delivery,  the  Verdift  I  am  fure  went  ftill  on  their 
Side :  N  or  was  my  Care  confin'd  to  Rome  only,  but 
reach'd  to  all  the  Faftories  o? Italy:  For  the  Con- 
fuls  themfelves,  nay  every  private  Perfon,  found 
both  an  eafy  Accefs  to  me,  and  an  indefatigable 
Zeal  in  their  Concerns :  So  that  the  Merchants  in 
general  that  had  to  do  in  thofe  Parts,  were  far 
from  being  behind  Hand  in  their  thankful  Acknow- 
ledgments. Nay,  one  of  the  greateft  Companies 
of  our  Nation,  I  mean  that  for  'Turkey,  not  only 
return'd  me  their  Thanks  very  heartily  by  Letter, 
but  did  it  again  by  Word  of  Mouth  after  my  Ar- 
rival Home. 

I  am  fure,  Mr.  Speaker,  if  the  Employment  I 
fubmittcd  to  were  a  Fault,  I  have  already  not  a  lit- 
tle fuffer'd  for  it }  for  I  never  put  Bounds  (as  our 
Travellcrs,as  well  as  my  own  Officers, fully  know) 
to  any  Expence  that  could  be  imagin'd  for  the 
Dignity  of  the  Nation.  And  give  me  Leave  to 
tell  you  alfo.  Sir,  that  though  the  Name  o? Rome 
may  be  harlli  and  ungrateful  to  your  Ears,  yet  what 
I  did  was  with  a  good  Intention,  and  like  a  true 
and  ^z\t\\^\x\  EnglifJjman.  For  had  I  been  fent  with 
a  Charafter  to  Conflantimple,  where  they  are  Ma- 
hometans, or  to  China,  where  Gentiles,  the  Eclat  or 
Figure  which  I  fhould  have  endcavour'd  to  make, 
would  never  be  confider'd  by  you  as  an  Honour 
to  their  Religion,  but  our  Country  j  therefore 
I  lince 
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fince  it  is  a  Difparagcrncnt  and  great  Reflcftion  to 
a  Kingdom,  to  come  below,  or  ilimt  of  others,  in 
any  ttiing  that  is  Publick  and  of  Note,  I  cannot 
but  have  at  Icall  faint  Hopes,  that  you  will  have 
fome  Confidcration,  fome  Opinion  of  an  Embaf- 
fador,  though  at  Ro;nc^  that  kept  up,  to  his  Pow- 
er, the  Glory  and  Grandeur  oi  England. 

But,  Mr.  Speaker,  not  to  trouble  you  longer  on 
the  prefcnt  Head,  I'll  end  when  I  have  told  you 
this  :  That  if  1  have  done  amifs  in  obeying  the 
King's  Commands,  no  Conful  that  has  purlu'd  a 
Pirate  or  Banditti  to  Rome  •■,  no  private  Faftor  that 
has  follow'd  a  Debtor  thither,  nor  in  fhort,  any 
Man  that  has  written  fo  much  as  one  Letter  to 
that  City,  though  it  were  to  demand  his  own,  but 
is  a  far  greater  Criminal  than  myfclf,  and  lies  at 
the  Mercy  of  every  Enemy,  to  be  indiiSted  as  a 
Contemner  and  Breaker  of  the  Laws. 

Your  fecond  Charge,  Mr.  Speaker,  is  my  being 
a  Privy  Counfelloi-,  without  taking  the  appointed 
Oaths  3  to  which  1  can  truly  fay,  they  were  never 
offer'd  mej  though  I  muft  alio  confefs  (for  I  fhali 
be  fincere  with  you  in  every  thing)  that  I  believe, 
nay,  that  I  am  certain,  I  ihould  not  have  taken 
them,  had  they  been  offer'd :  So  that  1  do  acknow- 
ledge the  Omiflion  a  Fault  againft  Law 

\_Hcre  the  Speaker.,  thinking  that  his  LordJJnp 
had  made  an  End,  defir'd  him  to  zvithdraiv ; 
hut  being  inform'' d  that  he  had  not  done.,  he 
excused  the  Interruption.,  and  then  his  Lord- 
fjjip  went  (?«.] 

I  fay,  Mr.  Speaker,  T  acknowledge  this  a  Fault 
againit  Law,  were  there  not  feveral  Things  of 
Weight  that  will,  I  hope,  juftify  me  to  you  : 
And  here,  Sir,  I  muft  entreat  you  not  to  con- 
ceive that  I  come  now  to  defend,  or  make  good 
the  Difpenfing  Power,  but  only  to  fhew  you  how 
neceflanly  I  was  driven  and  induc'd  to  the  afore- 
faid  Omiflion  ;  foi^  Mr.  Speaker,  in  Controver- 
fies  and  Difputes,  what  can  one  do,  but  recur  ei- 
ther to  his  own  Obfervation,  or  to  the  Opinion 
of  learned  Men,  and  ProfefTors  in  the  Science  ? 

In  the  iirll:  Place  then,  when  I  began  to  exa- 
mine myfelf  as  to  the  Right  the  Kmg  claim'd 
and  alTerted,  I  faw  Non  objlantes  deem'd  Legal, 
which  fignified  to  me  Difpenfing :  I  found  the 
Power  of  continuing  Sheriffs  own'd  for  many 
Ages  to  be  undoubted  Law,  and  yet  I  knew 
there  was  a  pofitive  Statute  againft  it :  Nay,  I 
remember'd  an  Aft  which  I  myfelf  had  in  this 
Houfe  given  my  Vote  and  Confent  to,  I'iz. 
That  about  the  R.cgulation  of  Carriages  and  JVag- 
gons  ;  or  if  this  be  not  the  exadb  Title,  I  mull 
befeech  you  to  pardon  my  treacherous  Memo- 
ry, and  'tis,  I'll  afllire  you,  the  only  Traitor  I 
ever  yet  fuccoured  or  fupported.  I  fay.  Sir,  I  re- 
mcmber'd  this  very  Aft,  almoll  as  foon  as  made, 
lulpended  by  Charles  the  Second's  Proclamation, 
without  the  leaft  Queltion  or  Murmur ;  and  I 
took  fo  much  Notice  of  it,  as  to  make  even  then 
this  Refleftion  (and  I  do  afliire  you  upon  my  Ho- 
nour 'tis  true)  That  though  our  Monarchs  could 
not  impofe  and  abrogate  Laws  of  themfelves,  yet 
they  had  the  Power,  1  perceiv'd,  to  refpite  them. 

In  the  fecond  Place,  Mr.  Speaker,  if  I  went 
abroad  J  I  mean,  if  I  confulted  the  Thoughts  and 
Sentiments  of  otheis,  I  found  not  only  great 
Men  of  the  long  Robe,  but  the  Judges  alfo 
themfelves,  declaring  in  Favour  of  this  Prerogative} 
and  the  Interpretation  or  Determination  of  thefe 
Sages  was  always  told  me  to  be  Law,  till  a  new 
LaWj  or  a  new  Expl.ination  lliould  be  onafted. 
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What  would  you  then,  Mr.  Speaker,  have  me  to 
do,  who  was  call'd  to  the  Board  by  the  King  i 
who  could  not  in  Confcicnce  take  the  Oaths,  and 
yet  had  no  Reafon  to  think  I  committed,  in  not 
taking  them,  a  Crime  j  feeing  the  Law  was  thus 
openly  expounded  and  publifli'd.? 

And  now,  Sir,  fince  I  have  been  forc'd  to  men- 
tion my  Religion,  which  I  know  is  a  legal  Fault 
and  of  a  high  Nature,  I  mult  not  forget  alfo  to 
celebrate  the  Goodnefs  of  this  Houfc,  which  has 
pardon'd  the  Fault,  even  in  the  folcmneft  Way, 
and  by  the  folemneft  Aft  that  ever  pafs'd  fince 
Magna  Charta  ;  to  wit,  The  great  Acl  of  Oblivion. 
Give  me  Leave,  Sir,  to  fay  this  too,  for  I  can 
juilly  do  it,  that  being  fo  faithful  and  fo  true  an 
EngliJJman,  I  neither  iliould,  nor  could,  I  amfure, 
have  ever,  during  my  Life,  offended  my  Country, 
but  in  my  Religion.  Pardon  alfo  I  humbly  be- 
feech you  this  Digreflion,  and  together  with  ic 
the  Incoherences  and  Disjunftions  all  along}  nor 
fiiall  I  any  ways  doubt  of  it,  fince  you  io  well 
know  how  uneafy  and  troublefome  a  long  Dif- 
courfe  (which  my  Circumllances  have  now  requi- 
red) mufl  needs  be  to  one  that  wants  both  Elo- 
quence and  Prafticc. 

But,  Mr.  Speaker,  to  return  where  I  left,  and 
fo  conclude:  How,  Sir,  I  pray  you  (and  I  demand 
it  again  of  you  with  great  Refpeft^  could  I  think 
the  Omiffion,  as  I  faid,  of  the  Oaths  a  Breach  of 
the  Laws,  when  our  Guides,  who  had  the  Laws 
in  their  keeping,  told  us  explicitely,  and  without 
Referve,  the  faid  Oaths  were  not  neccfiary  ?  Shall  I 
then  fuffer,  that  had  neither  Buoy  nor  Mark  to  di- 
reft  me.'  Certainly  no}  for  if  there  were  a  Fault, 
'tis  not  I  murt  fufFer,  but  the  Judges,  and  thofe 
knowing  and  deputed  Pilots,  that  hung  out,  it 
feems,  the  wrong  Flag  and  Signal.  I  have,  Sir, 
but  one  Word  more  to  trouble  you  with,  and  this 
I  fpeak  in  Behalf  of  all  here }  nay,  in  Behalf  of 
all  the  People  of  England;  that  if  I  now  undergo 
your  Severity,  and  that  fingle  Perfons  (notwith- 
ftanding  the  Determinations  and  Judgments  of  our 
Courts  of  Juftice)  muft  be  ftiU  refponfible,  no 
Man  can  be  fafe,  no  Man  can  be  at  reft  }  for  no 
body  that  afts  can  know  (as  Accidents  will  often 
happen)  whether  he  be  innocent  or  guilty. 

Mr.  Speaker,  I  am  in  great  Diforder  for  impo- 
fing  thus  on  your  Patience}  and  efpecially  feeing  I 
muft  yet  prefume  to  do  it,  one  thing  more  occur- 
ring to  me,  as  I  hope,  for  your  further  Service,  or 
at  leaft  Satisfaftion :  And  'tis  to  let  you  know  how 
I  came  to  be  a  Prifoner,  and  why  I  continued  fo 
thus  long.  Be  pleas'd  then.  Sir,  that  I  tell  you,  that 
as  foon  as  the  King  firft  left  Whitehall,  I  thought 
it  Decency  to  go  out  of  Town ;  and  therefore 
three  Days  after  I  took  Coach  for  Montgomery- 
floire,  where  of  late  I  us'd  to  refide  in  the  Summer 
Time.  On  the  Borders  of  that  County,  at  a  fmall 
Corporation  called  Ofivejlree,  I  was  firft  ftopp'd 
by  the  Rabble,  and  afterwards  detain'd,  with  a 
ftrong  Guard,  at  my  Inn  by  the  Mavorj  though 
no  body,  as  he  confeiVd,  made  any  Oath  againft  me  j 
and  though  he  had  no  Orders,  as  he  faid,  from 
London  for  it}  nay,  after  a  Months  Rellraint,  he 
denied  me  my  Liberty  upon  Bail,  notwithftanding 
two  neighbouring  Lawyeis,  whom  I  fent  for,  af- 
fur'd  him  he  could  not  juftify  theRefulal  by  Law. 
I  do  not.  Sir,  complain  of  any  Incivility,  either  from 
him  or  the  People }  for  1  was  us'd  with  Refpeft 
enough}  but  I  judge  it  extremely  fit  to  let  you 
fee  how  the  Liberty  of  a  Subjeft  was  wilfully  in- 
vaded by  a  Magi  fti  ate,  and  how  little  confcious  I 
E  e  e  i  was 
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was  of  any  Guilt,  fince  inftead  of  Flying,  I  went 
to  a  Place  where  I  was  known  by  every  body. 

In  fine,  Mr.  Speaker,  after  a  Confinement  of 
fevcn  Weeks,  I  was  fent  for  up,  and  brought  hi- 
ther bv  a  Party  of  Horfe  >  nor  was  I  ever  quellion'd 
or  cxamin'd  by  any  body,  but  kept  (upon  the  Suf- 
penfion  of  the  IMeas  Corpus  Aft)  at  a  Meflenger's 
Houfe  for  three  Months  >  and  when  the  faid  Aft 
was  fufpended  the  laft  Time,  I  was  committed  by 
my  Lord  Shrcivshurfs  Warrant  to  the  Tozver,  for 
Sufpicion  cf  lycr.fonabk  PraBices. 

His  LordjTiip  having  ended,  retir'd  with  the 
Serjeant  at  Arms  to  hisRoom,  where,  after  a  little 
Stay,  he  was  fent  for  in  again  >  and  then  the  Speak- 
er told  him,  that  fince  he  faid  his  Journey  to  Rome 
was  with  a  Letter  of  Civility  to  aTemporal  Prince, 
and  not  about  Religion,  the  Houfe  (to  be  more 
fully  fatisfied  of  it)  defir'd  to  fee  his  Inftruftions. 
To  which  his  Lordfhip  thus  anfwer'd. 

I  hope,  Mr.  Speaker,  though  I  fhall  readily  ac- 
knowledge my  own  natural  Weaknefs,  you  will 
not  yet  think  me  fo  imprudent,  as  that,  in  a  Time 
of  fuch  Troubles  and  Dilbaftion,  I  would  keep 
Papers  by  me  >  and  efpecially  about  Rome,  to  ren- 
der myicif  liable  to  every  malicious  Man's  Extra- 
vagancy and  Comment.  This  therefore  caufed  me, 
Sir,  the  Night  before  I  went  towards  IVaks,  to 
burn  all  Papers  th.it  came  to  hand  ;  and  truly, 
fome  among  the  reft,  that  I  have  fince  wanted : 
Nay,  this  1  can  alfo  juflly  aver,  that  I  remember 
not  now  one  Word  of  thofe  Inftruftions,  having, 
I'm  confident,  never  read  them  twice;  only  this 
I  remember,  they  were  Things  of  Courfc,  Words 
of  Form,  and  needed  no  further  Confideration. 
Yet,  Sir,  that  you  may  plainly  fee  my  Sincerity, 
and  how  far  I  am  from  any  Defign  of  illuding  and 
deceiving  you,  I  iTiall  fhew  you  how  you  may  re- 
trieve them,  when  I  tell  you,  that  Mr.  Monjievem 
brought  them  me,  and  that  they  were  drawn,  as 
I  take  it,  by  Mr.  Bridgman;  for  I'm  certain  they 
came  from  my  Lord  Sunderland's  Office. 

But,  my  Lord,  reply'd  the  Speaker,  had  you 
no  private  Inftruftions?  None,  anfwered  his  Lord- 
ftip.  What  none  at  all?  faid  Mr.  Speaker  again. 
None,  I'll  afTure  you.  Sir,  reply'd  his  Lordfhip  ; 
unlefs  the  King's  Orders,  to  demand  a  Cardinal's 
Cap  for  Prince  Reinaldo  of  Efie,  were  private  In- 
ftruftions  j  nor  do  I  certainly  know,  whether  thofe 
Commands  were  in  my  foremention'd  Inflruftions, 
or  whether  I  had  them  by  Word  of  Mouth. 

My  Lord,  faid  the  Speaker,  I  have  another  ^e- 
ftion  to  ask  you  j  to  wit,  who  of  the  long  Robe  told 
you  of  the  King's  Power  of  Difpenfmg,  and  that  there 
was  no  Neceffity  of  taking  the  Oaths  ? 

I  am,  Sir,  anfwer'd  his  Lordfhip,  infinitely 
troubled,  if  I  have,  through  Want  of  Care,  or  by 
any  improper  Expreflion,  given  you  Occafion  to 
mifapprehend  me;  for  I  never  ask'd  any  particular 
Man  of  that  Profefiion  about  this  Affair:  But  my 
Meaning  was  (and  I  hope  my  Words  are  not  con- 


trary to  my  Meaning)  that  the  faid  Power  was  ma- 
nifeiHy  and  openly  declar'd  to  be  Law  by  Judges 
and  Lawyers;  lb  that  I  deem'd  it  no  Solecifm  in 
Difcourfe  to  mention  it  as  if  they  themlclves  had 
told  it  me. 

Then  his  Lordlltip  retir'd  again,  and  after  a  long 
Debate,  theHoule  pafs'd  this  Order;  '^hat  the  Earl 
of  Caftlemaine  fland  committed  to  the  "Tower  by  a 
IFarrant fromthis Houfe  of  High  "Treafon,  for  endea- 
vouring to  reconcile  this  Kingdom  to  the  See  of  Rome, 
and  for  other  High  Crimes  and  Alifdcmeanors. 

As  foon  as  his  Lordfhip  was  inform'd  of  this 
Vote,  he  entreated  a  Member  to  let  the  Houfe 
know,  that  he  had  a  Word  or  two  more  to  trou- 
ble them  with  :  So  that  being  brought  in,  the 
Speaker  told  him,  that  the  Houfe  having  Notice, 
he  had  fomething  further  to  acquaint  them  with, 
was  very  willing  to  hear  him. 

Mr.  Speaker,  replied  his  Lordfhip,  I  have  no» 
thing  more  to  lay  about  the  former  Matters;  but 
underflanding  your  Pleafuie,  I  thought  it  my  Duty 
to  let  you  know,  how  the  Cultom  of  the  Tower, 
as  to  Prifoners,  is  changed  ;  for  in  Courfe  hereto- 
fore, unlefs  there  were  a  particular  Order  of  State 
to  the  contrary,  they  had  the  Liberty  of  the  Tow- 
er; that  is  to  fiiy,  they  could  walk  about  at  fea- 
fonable  Hours  with  a  Warder  ;  But  now  as  foon 
as  one  is  committed,  though  it  be  upon  bare  Suf^ 
picion,  as  I  was,  he  is  confin'd  to  his  Lodging, 
and  hindred  from  the  Confolation  of  feeing  his 
Friends,  till,  after  much  Sollicitation  and  Trouble, 
Leave  be  granted  by  the  Secretaries.  Therefore, 
Sir,  being  morally  certain  that  I  fhall  be  confin'd 
again  as  foon  as  I  return,  I  humbly  defire  the  Fa- 
vour of  this  Freedom  ;  it  being  alfo  what  I  hi- 
therto enjoy'd  after  I  had  been  reftrain'd  for  fome 
Days  in  the  aforemention'd  Manner. 

This  faid,  his  Lordfhip  went  out,  and  then  was 
carried  to  the  Tower,  where  he  was  made  a  clofe 
Prifoner,  as  he  foretold ;  though  what  he  moved, 
occafioned  the  following  Vote. 

That  a  Committee  be  appointed  to  bring  in  a  Bill 
for  the  better  regulating  the  Imprifonment  of  the  Sub' 
jeSts  of  this  Kingdom,  and  to  fettle  the  Fees  of  Coalers. 
And  it  waslikewife  referr'd  to  them  to  examine  into 
the  Abufes  of  Coalers  towards  their  Prifoners  which 
have  been  heretofore  committed. 

On  JVednefday  the  fth  of  the  following  Febru- 
ary, his  Lordfhip  mov'd  for  his  Habeas  Corpus,znd 
was  brought  by  the  Lord  Lucas,  the  prefent  Go- 
vernor of  the  Tower,  to  fFeftttiinfier,  on  the  10th. 
So  that  appearing  at  the  King's-Bench,  his  Com- 
mitments were  read,  and  Mr.  Attorney  having 
nothing  to  objeft  againft  his  being  bail'd,  the 
Court  awarded  it  upon  the  Security  of  Thirty 
thoufand  Pounds ;  that  is  to  fay,  a  Recognizance 
of  Ten  thoufand  for  himfelf,  and  Five  thoufand 
a-piece  from  his  four  Sureties,  which  were,  John 
Earl  of  Bath,  Thomas  Earl  of  Ailesbury,  Thomas 
Earl  of  Sufjex,  and  Charles  Lord  Lanfdown. 


CXLIV.  Tro- 
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CXLIV.  Proceedings  againji  John  Price,  E/q;  late  Re- 
ceiver of  Ireland^  and  One  hundred  other  Protejiants,  at  the 
JJfizes  at  Wicklow  in  Ireland,  for  High  Treafon  againji 
King  James,  March  6.   1688-9.  ^  W.  <Sc  M. 


1  Ohn  Price,  Efq;  Receiver  Gene- 
ral to  the  late  King  Charles  the 
Second,  having  his  Country 
Houfe  in  the  County  of  Wick- 
loiv,  at  Ba/linderry^tweniy-hui- 
Miles  from  Dublin,  did  for  the 
Safety  and  Prefervation  of  him- 
felf  and  Family,  obtain  the  Lord 
Deputy  TyrconneVs  Proteftion,  as  many  more  of 
the  EngUJJi  Proteftants  living  in  the  Country  at  the 
lameTimedid:  For  the  late  King  JiJWfj  going  away 
for  France,  andtheAdminiftration  of  the  Govern- 
ment being  put  into  the  Hands  of  his  prefent  Ma- 
jefty,  the  Lord  1'yrconnel  gave  out  Commiflions, 
for  the  raifing  a  mighty  Army,  to  any  Irifi  Pa- 
pift  that  would  take  one,  and  promife  to  Subfift, 
Maintain  and  Cloath  their  Men  for  three  Months. 
Mbft  of  thefe  new  Officers  are  Men  of  mean 
Fortunes,  not  capable  of  fubflfting  themfelves  j 
their  Men  live  altogether  on  the  Engli[}},  coming 
into  their  Houfes  in  the  Day-time,  and  commanding 
from  them  their  Meat  and  Drink  i  and  often  robbing 
them  in  the  Night,  ilealing  away  their  Cattle. 
Likewife  the  Priells  of  every  Parifh  obliged  all 
their  People  to  furnifh  themfelves  with  Half-pikes 
and  Skeans,  and  bring  them  to  Mafs,  or  not  pre- 
fume  to  appear  there,  on  the  Penalty  of  Excom- 
munication, or  afeverePunifhmentj  which  caufed 
all  the  Irifi  to  arm  themfelves  with  the  aforefaid 
Weapons  •  upon  which,  Robberies,  Thefts  and 
other  Outrages  were  daily  committed  upon  the 
EngUfi  J  particularly  in  the  County  of  Wicklow, 
where  fome  Hundreds  were  got  together  for  that 
Purpofe,  who  gave  themfelves  the  Name  o£ Merry 
Boys,  and  had  very  great  Succefs  in  their  thievifh 
Attempts  upon  their  Proteflant  Neighbours,  that 
lived  hitherto  fecure  in  their  own  Houfes.  It  is 
obfervable,  what  great  Power  the  Romifi  Clergy 
have  over  the  Irifi ;  they  arm  themfelves  immedi- 
ately at  their  Command,  and  yet  to  this  Day  have 
neither  kept  them  from  robbing  of  the  Englifi, 
nor  reftored  them  any  thing  taken  away  j  which 
if  they  had  been  fo  minded,  they  might  have  done 
by  the  fame  Power.  Several  of  Mr.  Price's  Neigh- 
bours repaired  to  BalUnderry,  to  preferve  them- 
felves and  Goods  i  but  an  Order  coming  out  foon 
after,  for  the  taking  away  all  Horfes  and  Arms 
from  the  Proteftants,  both  in  City  and  Country, 
Colonel  1'ook,  with  a  Party  of  his  Men,  came  to 
demand  what  Arms  and  Horfes  they  had  at  BalUn- 
derry. Mr.  Price  and  the  reft  having  the  afore- 
mentioned Proteftion,  refufed  to  obey  their  Orders  j 
and  Complaint  coming  to  Dublin,  Colonel  Sheldon 
was  immediately  fent  away  with  a  Body  of  Horfe 
and  Foot  againft  BalUnderry.  Mr.  Price,  upon  his 
Approach,  prefently  fubmitted  to  him,  who  there- 
upon was  made  Prifoner,  and  all  the  reft  of  the 
Men  that  were  in  the  Houfe :  But  the  Prifon  oiJVick' 


low  not  being  able  to  contain  thcm,rcveral  of  them 
were  admitted  to  Bail,  until  the  following  Affizes, 
which  began  March  the  fifth  laft  paft,  and  ended 
the  eighth. 

The  Trifoners  Names  that  were  IndiBed 
for  this  Treafon,  are  as  followeth ;  viz. 

1  ^Ohn  Price,  Efq> 

2  J     'Thomas  King,  Gent. 

3  Richard  Weftland,  Gent. 

4  William  Heatly,  Gent, 
j"  James  Lewis,  Gent. 

6  Edward  Lewis,  Gent. 

7  John  Burroughs,  Gent. 
James  Bacon,  Gent. 

8  T^homas  Burroughs,  Gent. 
p  'Thomas  Fetherfton,  Gent. 

0  Jofeph  Chrich'ley,  Gent. 

1  John  Chrichley,  Gent. 

2  George  Chrichley,  Gent. 

5  Thomas  IVilUams. 
4  James  Williams. 
f  J.  Clark. 

6  Caleb  Chad. 

7  T'ho.  Bathe. 

8  Jofeph  Thornpfon. 
p  'Thomas  Halfon. 

to  Henry  Gib/on. 

21  John  Cock. 

21  Thomas  Peterfon, 

zj  John  Ward. 

24  WUliarn  Turner. 

zf  Thomas  Evans. 

16  George  jltkinfon. 

27  William  Evans. 

28  Robert  MiUon. 
zp  William  Neale, 

30  William  Hill. 

31  George  Dizy. 

32  Stephen  Robitifon. 

33  Charles  Evans. 

34  Stephen  Rathborn,  Jun^ 
3}-  Edward  Philips. 

35  John  Colfon. 

37  William  Wot  ton. 

38  Henry  Delauny. 
3P  Thomas  Crofs. 

40  John  Kempfon. 

41  Thomas  Watts. 

42  Edward  ASion. 

43  Robert  Anthony. 

44  Alexander  Hill. 

45"  James  Hill.  <• 

4(5  John  Hill. 

47  William  Savill. 

48  Edward  Jones. 

49  Peter  Bland. 

^  fo  Johfi 
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fo  John  Tomlinfon. 
J- 1  Daniel  Boyce. 
y  z  John  Jones. 
^5  Thomas  Hoivard. 
j'4  Charles  Fryers. 
yf  Jndreiv  IFills. 
f6  Michael  TVills. 
^j  Samuel  yllkn. 
5*8  'triftmrn  Tinejley. 
fS>  Robert  AjJiton. 
60  Henry  Ttiton. 
6\   Ralph  Kidd. 
62.  PFilUam  Fulham. 
6}  JVilliam  Erwin. 
64  Jgabiis  Kidd. 
6f  Thomas  Page. 
66  Thomas  yfllen. 
6 J  Rice  Bibbin. 

68  l^icholas  Scot. 

69  Arnold  Sutton. 

JO  Alexander  Rathborne. 
yi  lVillia-i7i  Holfon. 

72  Ifaac  Collifon. 

73  Jacob  Collifon. 

74  IVilliam  Edwards. 
75*  Peter  Barton. 

75  John  James. 

77  John  Jordan. 

78  Randle  Burroughs. 
7P  Richard  Price. 
So  jigabas  Bardin. 
81  Henry  Moody. 

2z  John  Burroughs. 

85  Edward  Hughs. 
84  Edward  Jem/on. 
8f  James  11  ton. 

86  iniliam  Ryder. 

87  Luke  Toung. 

88  Will'iam  Shorter. 
8p  John  Goodwin. 
90  James  Tench. 

pi   Thomas  Manning. 
pi  Edward  Bowers.      1 
pj  Thomas  Adams. 
P4  Robert  Dunbar. 
pf  Thomas  Colflon. 
S>6  John  Bromwell. 
P7  Sa7?iuel  Price. 
p8  ^rtWfj  Tipping. 
pp  Edward  Graham. 

100  Chriftopher  Cooper. 

101  IVilliam  Phillips. 

Crand-Jtirors  Names.    Papifts  mark'd  f. 

i"    r~^Hriflopher  IVickham. 

V^   IVilliam  Hoy. 
Cromwell  Wingfield. 
-\  William  .Wolvcrfion. 
"f"  Redmond  Birne. 
"f  Thomas  Birne. 
■f"  William  Birne. 
■\  Peirce  Cromwell. 

t  T'e/'j   Too//. 
Edward  Burly. 
Leonard  Frojl. 
Peter  Ayris. 
William  Baker. 
"t  Lawrence  Tooll. 
Richard  Lamb. 
"X  Daniel  Birne. 


After  they  were  fworn,  as  ufual,  they  received 
the  following  Charge. 

Lord  Chiefjiijlice  Keating' j  Charge  to  the 
Grand-Jury. 

Gentlemen, 

YO  U  that  arc  here  returned  to  ferve  on  this 
Grand-Jury,  you  have  this  Day  before  your 
Eyes  the  greaceft  Example,  and  the  firmeit  Proof 
that  a  Gracious  Prince  can  give  to  the  beft  of  Sub- 
jeds.     You  fee  his  facred   Majefty  King  James 
the  Second  (whom  God  long   preferve  for  the 
Prote£tion  of  all  his  good  and  dutiful  Subic6ts,and 
for  the  Subverfion and  Eradicating  of  all  thofewho 
defire  the  Subverfion  of  his  Government,   either 
by  Foreign  Force  or  inbred  Confpiracy)  notwith- 
flanding  the  great  Troubles  on  his  own  Perfon, 
yet  he  is  not  wanting  in  his  Care  towards  youj  and 
I  dare  boldly  fay,  it  is  the  laft  thing  he  will  relin- 
quifh  in  the  World,  after  that  of  his  own  Confci- 
ence,   the  Care  of  his  Subjefts.     He  hath  fent  us 
with  his  Commiflion  to  enquire  into  all  the  Mala- 
dies, Difeafes,  and  Sores  within  your  County.    He 
has  likewife  given  us  Command  to  apply  the  heal- 
ing Balfam  of  the  Laws,  which  will  preferve  the 
Subjcdt  molt  entirely  in  his  Property.     And  I  am 
forry    I  muft    tell    you,    that    there  was   never 
more  need  than  now  at  this  Time.     I  am  glad 
at  the  fame  Time  that  I  can  fay,   that  the  Mif- 
chiefs  fallen  on  a  great  part  of  this  Kingdom,  and 
on  no   part  more  than  on  this  County,  that  is 
under  the  very  Eye  of  the  Government.    I  fay, 
I  am  glad  it  can  be  faid  to  have  arifen,   for  the 
moft  part,  from  a  Rabble  of  People,  who  have 
arm'd  themfelves  without  any    Dire6tion    from 
the  Government,   and  that  with  unufual  Wea- 
pons :  I  mean  Half-pikes  and  Skeans.     Gentle- 
men, I  muft  tell  you  plainly,  it  looks  rather  like 
a  Defign  to  mafiacre  and  murder,  than  any  thing 
elfe.     They  do  not  belong  to  the   Army,   nei- 
ther are  they  any  part  of  them  >  but  thefe  are  the 
Vultures,  Kites,  and  Ravens  that  follow  Armies. 
Soldiers  that  have  travelled  Abroad    fay,    Such 
are  not  known  among  them  there.    I  am  told, 
and  very  well  aflured,    that    in  Foreign    Parts, 
where  thefe  Vultures  and  Birds  of  Prey  are,  it  is 
hard  for  an  Army  to  lie  conceal'd,  without  being 
difcovered  by  them  j   for  it  is  Odds,  but  that  a 
Horfe  or  a  Man  drops  where  fuch  Multitudes  of 
People  are.     I  am  very  far  from  laying  this  to  the 
Charge  of  any  that  are  under  Command  >   though 
it  is  poflible  that  fome  of  them,  under  the  Scarcity 
they  are  in,    do  give  their  Afliftance,   or  at  leaft 
Encouragement  to  thefe  Robbers  ;    otherwife  it 
could  not  be,   that  whole  Flocks  and  Droves  of 
Cattle  are  daily  driven  away,   and  yet  no  one  ta- 
ken or  brought  to  Juftice  for  it.     The  King  is 
not  wanting  in  his  Care;    he  has  given  Direflions 
to  have  the  Laws  put  in  Execution,  that  Criminals 
may  be  brought  in  and  punifhed ;  and  the  Govern- 
ment has  iflucd  out  many  Proclamations,    but 
they  are  grown  too  familiar  with  them.     You  are 
to  enquire  into  this  Matter,  in  order  to  bring  to 
Punifhment,  not  only  them  that  fteal,  but  thole 
that  receive.     I  am  told  that  open  Markets  are  fet 
up  in  this  County  o^Wickloxv:     A  ftit  Bullock  for 
Five  Shillings,  and  a  fat  Sheep  for  One  Shilling  j 
but  it  will  fall  heavy  on  them  at  laft.     Divines 
fay,  that  God  Almighty  oftentimes  makes  the  ve- 
ry Crime  to  become  their  own  Puniftiment  j   and 
I  verily  fear,  that  a  few  Months  will  produce 
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a  Famine  in  this  Kingdom  ;  and  what  fuccecds, 
a  Peftilence,   and   the   vvoill  of  all   Peflilences  j 
for   it   is    obleived,    that   a   ftarved   Rot   is  the 
worft  of  all  Rots ;  it  falls  out  unhappily  at  this 
Seafon  of  the  Year,  when  the  Cattle    aie  breed- 
ing.    Under  the  old  Law  the  Je-ivs   were  not 
to  feeth    the   Kid    in   the  Mother's  Milk  5    but 
thefe  unmerciful  Wretches  go  further  than  that, 
fparing    none,    but    deftroying   old   and    young, 
the  Encreafe  and  all.     Pray,  Gentlemen,  confider 
of  it,    and  fearch  the  Houfes  of   fuch   as    you 
have  Reafon  to  fufpeft,  that  had  not  any  thing 
to  eat  the  laft  Year  j  go  now  into  their  Houfes, 
and  you  will  find  whole  Carcafes  of  Beef  pow- 
dered up :  Nay ,   it  may  be   for   Want  of  Salt, 
or  Money  to  buy  it,  lying  rotting  and  ftinking. 
Let  me   tell  you,  it  will   be  your  Turn  next, 
when   they   have   robbed  and   (polled  your  Pro- 
teftant  Neighbours,  they  will  come  to  you,  un- 
lefs  you  take  fpeedy  Care   to  prevent  it.     The 
King  has  done  what  he  can,  and  the  Govern- 
ment what  they  can  ;   in  vain  is  the  Law  made, 
if  Offenders  be  not  brought  to  condign  Punifh- 
ment.     You  all   know  there  has  been  an  Inva- 
lion  in  England  of  a  foreign  Enemy,  the  Prince 
of  Orange;  and  the  fame  is  defigned  on  this  King- 
dom :  The  Effedts  of  an  Invafion  is  not  known. 
Defence  is  natural  to  all  Kingdoms  and  States, 
and  therefore  the  Government  has  given  Directi- 
ons for  raifing  a  greater  Army  than  at  any  Time 
heretofore   this   Kingdom  ever   had.    It  was   fo 
among  the  Romans  of  old,  who  in  Cafes  of  Ne- 
ceffiy  did  Things  clear  contrary  to  the  Funda- 
mentals of  their  Laws.     The  fame  Neceffity  has 
put   the  King  on  arming   here    (in  France  they 
have  their  Ban,   and   with  us  our  Commiffion  of 
Array,  from  fixteen  to  fixty )  but  without  any 
Defign   that   the  Effefts  fhould  be  to  arm  the 
Country  with  Half-pikes  and  Skeans.   They  are 
fit  indeed   for    the    Mountains,    or    to    guard  a 
Man's  Houfe,but  not  to  go  abroad  with  at  Noon- 
day.    Gentlemen,  you  that  are    Juftices  of  the 
Peace,  and  Officers  of  the  Army,  wherever  you 
meet,  you  ought  to  fecure  them,  and  bind  them 
over,  and  know  by  what  Authority  they  dare  go 
abroad  with  fuch  Weapons.     I  need  not  fay  any 
thing  to  you  in  Defence  of  the  King],  for  it  is 
really  and  truly  your  own  Defence;  and  therefore 
I  fhall  proceed  into  the  Heads  which  are  prepa- 
red for  your  Enquiry  at  this  Time.  Our  Bufinefs 
here  is  like  to  be  very  great,  'and  our  Time  fhort, 
and  therefore  I  fhall  not  trouble  you  with  fmall 
Things  J  we  have  greater  Matters  than  Aflaults 
and  Batteries.     We  have  Defolations  and  Ruins 
to  fhew  you,   and  fee  before  you,   and  without 
your  Care,  we  are  like  to  fall  into  the  Gulph  of 
Mifery  and  Deftruftion.     The   firft  Thing  we 
have  to  fpeak  of,  is  High  Treafonj  we  have  no 
Petty  Treafon  in  Inland.     If  any  fhall  go  about 
to  confpire  the  Death  of  the  King,  Queen,  or 
the  Heir  apparent,   the  Prince  of  ff-^ales^   this  is 
High  Treafon  at  all  Times  j  it  was  fo  at  Com- 
mon Law :  You  mufl;  look  to  this  betimes,  for  if 
a  Blow  be  once  ftruck  here,  there  can  be  no  re- 
trieving of  it.     If  any  one  fliould  go  about  to 
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feize  the  King's  Perlon,  or  imprifon  him,  this, 
Gentlemen,  is  Treafon ;  there  is  but  few  Steps  be- 
tween the  Prifons  and  Graves  of  Kings  ;  and  by 
all  the  Obfervation  that  I  can  make  out  of  the  En- 
gli/Ij,  or  ScotSy  or  Irifi  Hillories,  where  we  have 
had  Swarms  of  murdered  Kings,  that  if  once 
they  went  into  Prifon,  they  feldom  ever  efca- 


pcd  with  Life.  Our  King  has  more  Rcafon  than 
any  to  dread  this :  His  Father,  who  mw  is  a  glori- 
ous  Martyr  in  Heaven,  loft  his  Life ;  and  the  King 
himfclf,  ever  fince  his  Efcape  with  Colonel  Bam- 
fidd  from  ^t.  James'i.,  has  had  fo  many   miracu- 
lous Deliverances  both  by  Sea  and  Land,  that  we 
may  conclude  he  is  prefcrved   for  fome  mighty 
Matter,   or  elfe  Providence   had  not  done   fuch 
great  Things  for  him  j   and  'tis  but  of  late  that 
he  himfelf  is  efcaped  out  of  Prifon.    I  am  told  by 
Authority,   and  am  ordered  to  tell  you,  that  he 
is  expected  in  this  Kingdom  very  fuddenly,   as  a 
Place  of  Refuge.     He  is  the  firft  King,  I  think, 
fince  Henry  the  Second,  except  Richard^  that  has 
been  in  this  Kingdom.     It  is  a  great  Misfortune 
that  he  fliould  be  forced  to  it,  but  we  may  look 
upon  it  as  a  great  Bleifing,  that  he  fhould  think 
himfelf  fafe    here,   when  he  cannot  be   fo  elle- 
where. 

To  feize  any  of  the  King's  Forts  or  Ships  of 
War  (for  thefe  are  the  Bulwarks  to  defend  him 
againft  his  Enemies)  this.  Gentlemen,  is  Treafon. 

To  hold  Correfpondence  with  any  of  the 
King's  Enemies,  or  with  Rebels  in  actual  Rebel- 
lion, or  to  join  with  them,  this  is  Treafon.  You 
are  not  to  enquire  into  the  Punifhment,  but  to 
open  a  Door  for  the  petty  Jury  to  enquire  into  the 
Matter  of  Fa£t,  and  what  the  Law  is,  fhall  by  the 
Bleffing  of  God  be  our  Bufinefs. 

To  counterfeit  the  King's  Coin,  or  clip  it  (and 
you  have  very  little  of  it  at  this  Time,  therefore 
you  had  need  be  careful  in  a  more  efpecial  Man- 
ner) this  likewife  is  Treafon. 

It  is  likewife  Treafon  to  counterfeit  the  Great 
Seal  of  the  King ;  for  'tis  the  common  Security, 
by  which  many  hold  their  Eftates,  and  fome  their 
Lives. 

The  killing  of  the  Chancellor,  or  any  of  the 
Judges  or  Juftices  of  Oyer  and  'Terminer^  in  the 
doing  of  their  Duty,  this  likewife  is  Treafon,  not  fo 
much  with  Regard  to  their  Perfons,  as  to  the  Work 
that  they  are  about ,  they  reprefenting  the  King's 
Peribn.  The  meaneft  Conftable  there,  if  he  has 
his  Staff  in  his  Hand,  and  doing  his  Duty,  he  that 
kills  him  fliall  die  the  fame  Death  as  he  that  kills 
the  beft  Man  that  wears  Scarlet  on  the  Bench. 
Gentlemen,  I  muft  tell  you  another  Crime,  and 
it  looks  like  a  Mark  of  Infamy  on  this  Kingdom. 
Murder  in  England  is  but  Felony,  but  it  has  been 
thought  fit  to  make  it  Trealon  here,  and  they 
that  go  out  on  burning  and  robbing  Houfes,  they 
fhall  be  indi6ted  for  Treafon  :  And  Clerk  of  the 
Crown,  if  any  fuch  be  here,  now  take  Notice,  I 
will  have  them  indi£ted  for  Treafon. 

The  next  Thing  for  your  Enquiry  is  Felony, 
that  concerning  the  Life  of  the  Subject.  For  a 
Man  to  kill  his  Fellow  Subje£t,  this  is  Felony, 
if  he  does  it  on  a  fudden  Pafliou  and  Heat:  A 
Man  may  kill  another  in  his  own  Defence  ;  for 
'tis  natural  for  a  Man  to  kill  rather  than  be  killed, 
and  therefore  he  fhall  have  his  Pardon  of  Courfe. 
But,  Gentlemen,  this  is  not  in  Favour  of  Duels, 
and  only  where  there  is  a  great  Provocation :  There 
is  not  a  Man  but  has  fome  Paflion  about  him ; 
but  for  a  Man  to  go  to  Bed  with  Malice,  and 
arife  the  next  Morning  and  go  meet  his  Fellow 
Subject  and  kill  him,  this  is  Murder  and  Treafon 
in  Ireland. 

The  next  Thing  that  is  Felony,  is  concerning 
the  Goods  of  the  Subjeft  j  for  an  honcft  labouring 
Man,  that  by  the  Induflry  of  his  whole  Life  has 
gotten  a  fair  Stock  for  the  Maintenance  of  him- 
felf. 
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ner  then  and  there  did  aflemble  your  felves,  and 


lelf,  his  Wife  and  Children,  at  Night  goes  to 
Bed,  and  next  Morning  when  he  anfes,  he  is  a 
Beggar,  and  wants  Bread.  Gentlemen,  it  would 
make  every  honeft  Man's  Heart  bleed  to  hear 
what  I  have  heard  fince  1  came  into  this  Coun- 
try. It  is  ill  in  other  Parts  of  the  Country,  but 
here  they  fpare  not  even  the  wearing  Cloaths 
and  Habit  of  Women  and  Children,  that  they 
are  forced  to  come  abroad  naked,  without  any 
thing  to  cover  their  Nakednefs  :  So  that  befides 
the  Oath  y<Hi  have  taken,  and  the  Obligation 
of  ChnlHanicy  that  lies  upon  you  as  you  are 
Chriftians,  I  conjure  you  by  all  that  is  facred, 
and  as  ever  you  expeft  eternal  Salvation,  that  you 
make  diligent  Enquiry.  Let  it  never  be  faid  by 
any  of  you,  that  it  was  your  Neighbour,  or 
your  Neighbour's  Servant  did  it,  and  you  are 
forry  for  it,  but  will  not  trouble  your  felves:  I 
tell  you  it  is  every  Man's  Bufinefs,  and  I  befeech 
you  look  into  it. 

To  break  into  any  Man's  Houfe  after  Night 
fall,  is  Felony.  It  is  a  found  Sleep  that  the  la- 
bouring Man  takes,  but  the  idle  Rogue  that  lies 
lurking  and  fleeping  all  the  Day,  at  Night  he 
arifes  and  fceks  whom  he  may  devour.  If  you 
were  to  do  the  moft  charitable  Work,  as  build- 
ing of  a  Bridge  or  Chappcl,  or  mending  a  High- 
way, how  many  do  you  think  of  thefe  Men 
with  half  Pikes  and  Skcans  would  come  to  your 
Affiriance?  Not  one  of  them  I'll  engage.  But  if 
a  Houfe  or  Town  be  to  be  plundered,  they  all 
run  thither.  All  Riots  and  Routs  are  to  be  en- 
quired into.  Numbers  of  People  may  meet  for 
their  own  Defence,  if  they  fhould  hear  or  fee  the 
Country  robbing  and  fpoiling,  by  a  riotous  Mul- 
titude coming  to  |burn  and  rob  their  Houfes.  In 
this  Cafe  they  may  meet  and  defend  their  Goods, 
and  apprehend  the  Robbers,  in  order  to  bring 
them  to  Jullice  ;  but  after  all  this,  they  are  not  to 
conteft  with  the  Government,  nor  do  any  thing 
to  the  Prejudice  of  that.  I  told  you,  I  would  not 
trouble  you  with  unnecefTary  Matters:  All  are  loft 
in  the  gieateftof  Crimes  and  Outrages  that  are  com- 
mitted daily  in  the  Country  round  about. 

If  I  fhould  go  through  all  the  Heads  of  this 
Charge,  it  would  take  up  more  Time  than  we  have 
to  fpend  here-,  and  therefore  I  fhall  fhut  up  all, 
and  fay  no  more  than  this,  that  every  Man  do 
apply  himfelf  to  his  Husbandry  and  Tillage,  to 
prevent  that  imminent  Danger  of  an  approaching 
Famine  that  fccms  to  be  coming  upon  us,  and 
that  you  make  it  your  Bufinefs  to  fearch  after,  and 
bring  to  Judgment  thofe  Robbers  that  live  on  the 
Mountains  5  and  while  you  continue  to  do  your 
Duty,  you  lliall  have  all  the  Protedlion  the  Go- 
vernment can  give  you.  So  upon  Complaint 
of  any  Juftice  of  the  Peace  that  fhall  be  back- 
ward or  unwilling  to  appear  againft  them,  Care 
fliall  be  taken  to  punifh  fuch,  and  make  them 
Examples.  Go  together.  Gentlemen,  and  confi- 
dcr  of  thefe  Things. 

\_Tbe  Prijoners  brought  into  Court ^ 
Clerk  of  the  Crown.  Set  John  Price  to  the  Bar, 
Tho.  King  to  the  Bar,   JV.  Lewis.,  James  Beacon^ 
JViUiam  Heatly,  T'ho.  Burroughs  to  the  Bar,  (^c. 
Hold  up  your  Right  Hands. 
Clerk.  John  Price.,  T'ho.  King.,  &c.   You  ftand 
here  indided,  for  that  you  on  the  ifthDay  of /e- 
huar]'y  in  the  fifth  Year  of  the  Reign  of  our  Sove- 
reign Lord  King  James  the  Second,  at  Ballindery 
in  the  County  of  Wicklow.,  with    divers    other 
wicked  Traitors  and  Rebels,  in  a  warlike  Man- 


a  cruel  and  open  War  and  Rebellion  againft  our 
Sovereign  Lord  the  King,  and  his- faithful  Subjefts 
of  this  his  Majeily's  Kmgdom  of  IrclaKd ,  did 
raife  and  levy,  and  did  intend  cur  Sovereign  Lord 
the  King  to  Death  and  Deftru6Vion,  to  bring, 
and  to  depofe  him  from  his  Kingly  Authority  and 
Government  of  this  his  Kingdom  of  Ireland : 
And  to  fulfil  and  accomplilh  thtle  your  laid  trnite- 
rous  Intentions  and  Defigns,  you  the  fiiid  Per- 
fons,  with  others  the  iaid  wicked  Trairors  and 
Rebels,  the  Day,  Year,  and  Place  afoiefaid,  did 
arm  your  felves  with  divers  warlike  Weapons, 
as  well  oflx:nfive  as  defenfive  ;  and  did  move  and 
excite  divers  others  the  Subjects  of  our  Sove- 
reign Lord  the  King,  to  join  themfelves  wick- 
edly and  traiteroufly,  againft  the  Peace  of  our 
Sovereign  Lord  the  King,  and  the  Duty  of  vour 
Allegiance,  and  the  Statute  in  that  Cafe  made 
and  provided,  ^c. 

C/«-,^.Howfayeft  thou  John  Price.,  art  thou  guil- 
ty of  the  Treafon  that  thou  ftandeft  here  indidted, 
(yc.  or  not  guilty  ? 

Mr.  Price.  Not  Guilty. 
Clerk.  Culprit.,  How  wilt  thou  be  tried? 
Prifoncr.  By  God  and  the  Country. 
Clerk.  God  fend  you  a  good  Deliverance. 

Note,  Tl'he  Prifoners  were  brought  into  Court 
in  fever al  Parties,  to  be  arraigned,  as  many 
as  the  Dock  would  hold  at  one  Time. 
\fthe  fecond'time  the  Dock  zvas  filled. 1 
Clerk  Cr.  Set  William  Fulham  to  the  Bar,  ifc. 
[Thady  Brine,  the  High- Sheriff,  flood  up  and 
faid.  My  Lord,  Fulham  was  cleared.'] 
Bar.  Lynch.  Pray,  Sir,  who  cleared  him  } 
High-Sheriff.  The  chief  commiffioncd  Officer 
that  was  herej  Colonel  Sheldon  did  acquit  him. 

Bar. Lynch.  He  acquit  him  .'how  could  that  be?  If 
there  be  nothing  againft  him,  we  fhall  acquit  him. 
J.  Keating.   Clerk    of  the  Crown,    is  he  in- 
dided  ? 

Clerk.  Yes,  my  Lord,  a  Bill  of  Indi£lment  is 
found  againft  him. 

Pendergrafs,  the  Sub-Sheriff.  My  Lord,  I  will 
tell  you,  Mr.  Sheriff  is  miftaken  j  there  was  fome 
Boys  difcharged,  and  he  thinks  Fulham  is  one  of 
thofe  Boys. 

Bar.  Lynch.  Sir,  you  do  well  to  reflect  on  your 
Employer. 

High-Sheriff  to  the  Sub-Sheriff.  You  have  done 
this  to  get  Money  for  your  felf.  My  Lord,  Ful- 
ham was  not  concerned  at  all,  and  therefore  was 
difcharged. 

Prifoner  Lewis.  My  Lord,  we  are  fo  crowded 
with  a  File  of  Mufquetcers  and  a  Serjeant,  that 
they  take  up  our  Chairs,  that  we  cannot  fie 
down  j  and  they  come  with  their  lighted  Match- 
es to  our  very  Nofesj  and  laft  Night  a  Piece  went 
off  in  the  Room  among  us:  We  have  not  the  Con- 
veniency  of  quiet  Repofe,  nor  our  Friends  the  Li- 
berty of  feeing  us.  My  Lord,  we  were  not  born 
Lawyers,  therefore  defire  we  may  have  our  Friends 
come  to  us,  and  Council  to  advife  with. 

^his  Lewis  and  Lord  Galmoy  are  Brother  and 

Siflers  Children,  and  was  offered  a  Troop  if  he 

would  turn  Papifl.'] 

J.  Keating.  Mr.  Lewis,  you  have  been  bred  to 

the  Law }  but  you  (hall  have  Council  allowed  youj 

and  you,  Mr.  Sheriff,  you  are  not  to  keep  them 

with  Fire- Arms,  nor  with  your  Soldiers.    I  fawa 

Gentry  at  this  Door  Yefterday,  and  forbad  it  — 

I   remember  that  when  IFarren ,  Jcphfon ,  and 

Thompfon 
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I'hompfon  were  tried  in  1667,,  for  a  Defignto 
liirprize  Dublin  Caftle,  becaufc  this  was  a  great 
Matter,  forfooth,  they  mull  be  guarded  with  Sol- 
diers   ■ (They  were  tried  at  the  King's 

Bench  j  and  feveral  Perfons  defirous  to  fee  or  Iiear, 
being  gotten  up  into  the  Arch  in  the  Wall  next 
the  Court  of  Common  Pleas)  as  they  were  going  up 
Stairs,  a  Piece  went  off,  and  fliot  a  Man  through 
the  Head.  I  tell  you  Mr.  Sheriff,  that  brown 
Bill  is  your  Guard  \_pointing  at  one  in  Court  ]  the 
Law  knows  nothing  of  Fire  Arms  ;  \_fpeaking  to 
the  Prifoners]  Gentlemen,  1  mufl  tell  you  plainly, 
that  I  received  Direftions  from  my  Lord  Deputy, 
by  the  Attorney  General,  that  you  fhould  have 
all  the  Juftice  imaginable. 

Bar.  Lynch.  Mr.  Sheriff,  you  mufl:  command 
thofe  Soldiers  to  be  civil,  they  are  your  Guards 
when  you  employ  them. 

Seventy  Prifoners  were  arraigned  and  rettirnedback 
to  Prifon ;  3 1  more  that  were  indicted.,  and  up- 
on Bail  .y  did  not  appear. 

Next  Day Thurfday  March  the  7th,  they 

were  again  brought  to  Court  to  their  Trials ,  and 
the  Jury  was  impanneled,  whofe  Names  were  as 
followeth,  Papifts  marked  thusj  '\viz. 

+  'Thomas  Cowdell. 

Philip  Cradock. 

John  Pew. 

"t"  Alexander  Higden. 

i"  Chrijiopher 'Talbot.  ■  r-  '' 

i"  Garret  Birne.  <■' 

i"  Dudley  Keogh.  p-  i-  c 

i"  John  Keogh. 

"f"  David  Toole. 

\  James  White.  \  '- 

i"  Darby  Toole. 

"t"  Garret  Harold. 

"X  Daniel  Bime.  '  1' 

^  Patrick  Mac  DonneJ.  •      V"':~ 

■j*  Patrick  O  Donnelly. 

"f  Chriftopher  Birne.  ;  •         ; 

Daniel  Powel. 

"}■  Richard  Jonfton. 

"j"  Theophilus  Higgcns.  ....:;. 

t  Nicholas  JVaJl.  :. .     ' 

i"  Charles  Tool. 

+  Anthony  Archer. 

"i"  Charles  Birne.  ^ 

■j"  Cornelius  Kenan. 

The.  Elliot. 

Richard  Baker.  .;':      - 

■j-  Thady  Birne.  ; 

■|"  Francis  Tute.  ,  :  ■ 

-j-  James  Moore. 

■\  Hugh  Birne. 

■f  Bryan  0-Neal. 

•{■  Dennis  Cullen. 

Jailor,  (et  the  Prifoner  to  the  Bar. 

Clerk  Cr.  You  good  Men  that  are  to  try 
the  feveral  Iflues  between  the  King  An<iJohn  Price., 
&c.  and  other  Prifoners  at  the  Bar,  that  fhall  be 
given  you  in  Charge,  ^c.  Jury,  look  at  the  Pri- 
foners ;  Prifoners,  look  at  the  Jury. 

Clerk  Cr.  Thomas  Cowdell.,  to  the  Book. 

Prifoner  Lewis.  I  challenge  him. 

Clerk.  What  is  your  Caufe  of  Challenge  ? 

Deputy  King's  Council,  Fitz-Patrick.  My  Lord, 
before  they  begin  their  Challenges,  let  us  kflow 
•whether  they  will  all  agree  in  their  Challenges , 
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otherwife  we  mull:  be  forced  to  try  them  feve- 
ral ly. 

//  was  at  length  agreed,  that  if  any  one  made  a 
peremptory  Challenge,  the  other  Prifoners  were 
to  be  falisfied  with  it. 

{.Coll.  Tool  on  the  Bench,  fpcaking  to  the  L. Chief 
Juftice  Keating.] 

My  Lord,  Mr.  Lewis  has  been  Sub-Sheriff  of 
the  County  ,  and  knows  all  that  have  Freehold. 

J.  Keating.  It  is  the  better  for  himlclf  that  he 
does  know  them. 

Prifoner  Lewis  continued  to  challenge,  until  they 
had  gone  through  the  Pannel,  and  only  two  Gen- 
tlemen that  were  Proteftants,  Mr.  Cradock 
and  Mr.  Pew,  were  fworn. 

Clerk  Cr.  Mr.  Sheriff,  a  new  Pannel The 

Sheriff  gave  in  another  of  eleven  in  Number,  which 

were  all  likevv^ife  challenged  by  Mr.  Lewis. 

Whilfl:  both  the  High  and  Sub-Sheriff  were  look- 
ing about  the  Court,  for  to  make  up  a  third  Pan- 
nel, fiys 

L.  C.  J.  Keating.  Mr.  Sheriff,  How  many  Free- 
holders have  you  on  the  Grand-Jury  ? 

Sheriff'.  Six  or  Seven,  my  Lord. 

J.  Keating.  You  have  been  fparing  enough  of 
your  Freeholders.  The  Law  requires  that  all  the 
Grand-Jury  lliould  be  Freeholders,  and  have  you 
but  fix  ? 

Sheriff.  There  is  but  very  few  Freeholders  in 
the  County,  my  Lord. 

Counc.  Fitz-Patrick.  In  Cafes  of  Neceffity,  my 
Lord 

J.  Keating.  You  know  the  Law  is  fo. 

Counc.  Fitz-Patrick.  Yes,  there  is  a  Statute  for 
it. 

J.  Keating.  The  Prifoner  for  his  Life  may  chal- 
lenge twenty  peremptorily,  without  fhewing 
Caufe;  and  the  whole  World  for  Want  of  Free- 
hold — —  And  fhall  I  put  fuch  a  one  on  for  his 
Life?  Sir,  I  will  not  be  hanged  for  any  body. 

Fitz-Patrick.  Was  ever  a  Judge  hanged  ? 

Mr.  Handcock,  Council  for  the  Prifoners.  Yes, 
above  twenty  in  a  few  Years. 

J.  Keating.  Mr.  Fitz-P  atrick,\\}''^  not  be  hang- 
ed with  Juftice  Belknap,  nor  Treffilian  neither. 

Counc.  Handcock.  My  Lord,  they  were  hanged 
at  Tyburn. 

J.  Keating.  I  think  they  were. The  great- 
eft  Part  of  this  County  is  in  the  Hands  of  two  or 
three  Men,  my  Lord  Strafford  and  Rofs. 

J .  Keating.  Who  is  here  that  is  is  concerned  for 
my  Lord  Strafford  and  my  Lord  Rofs? 

Court.  Here  is  Dr.  Hall  on  the  Bench  for  the 
Lord  Strafford,v[id  the  Sheriff  is  concerned  for  my 
Lord  Rofs. 

J.  Keating.  Dr.  Hall,  and  you  Mr.  Sheriff,  let 
me  tell  you,  I  do  not  know  but  that  their  Lord- 
fliip's  have  forfeited  their  Eftates  for  this  Day's 
Work.  In  the  Ad  for  Plantation,  there  was 
Provifion  made  for  Freeholds,  and  there  were 
enough  before  the  Wars.  I  fear  thefe  great  Lords 
have  fwallowed  up  the  Freeholds  their  Anceftors 
made.     I  only  tell  you  this. 

The  Sheriff  by  this  Time  had  drawn  jtp  a  third 
Pannel,  being  eight  in  Number. 

J.  Keating.  Mr.  Sheriff,  have  you  all  your  Free- 
holders here  ? 

Sheriff.  My  Lord,  we  fummoned  all  here. 

J.  Keating.  On  the  firft  Pannel  you  might  have 

returned  forty,  becaufe  you  do  not  know  how  fir 

peremptory   Challenges  will  run  ;   and   you  are 

obliged  after  to  return  a  fewer  Number  when  you 

F  f  f  enlarge 
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Fitz-Patrick.  My  Lord,  I  cannot  tell  what  to 
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enlarge  your  Pannel  •,  but  you  can  never  enlarge  it 
farther  than  it  was  at  firft. 

Clerk  Cr.  Birne,  to  the  Book. 

Prif.  Leivis.  1  challenge  him  for  Want  of  Free- 
hold. 

J.  Keating.  Mr.  Bime,  have  you  a  Freehold  in 
this  County  ? 

Birne.  My  Lord  I  ha\'e  a  Leafe  of  Lives. 

Prif.  IVejilaiid.  I  Challenge  him  peremptorily. 

Bar.  Lynch.  What  Sir,  do  you  begin  to  chal- 
lenge ?  This  lliall  not  be  allowed  you,  to  challenge 
one  upon  anotiier. 

Counc.  Hancock.  My  Lord,  you  are  Council  for 
the  Prifoners. 

Bar.  Lynch.  Sir,  you  are  not  to  tell  me  my  Du- 
ty ;  I  will  have  you  to  know.  Sir,  I  fliall  give  an 
Account  for  my  felf.  I  am  Judge  for  the  King 
too,  as  well  as  Council  for  the  Prifoners  j  and  I 
am  concern'd  tor  the  King. 

J.  Keating.  Iftiirning  towards  him.']  And  do  you 
think  I  am  not  concerned  as  well  as  you  ? 

Bar.  Lynch.  Yes,  my  Lord,  1  fpeak  for  you  as 
well  as  my  felf. 

Coiinc.  Fitz-Patrick.  My  Lord,  they  agreed  at 
firlf,  that  one  Man  rtiould  challenge  for  them  all 
■ — At  this  Rate  we  are  never  like  to  get  a  Jury  for 
them.  It  is  but  an  ill  Sign  of  their  Innocency,that 
they  are  not  willing  to  come  to  a  Trial. 
'  [Mr.  Hancock  Council  for  the  Prifoners.'] 

In  the  peremptory  Challenges  they  agreed  (but 
not  in  the  Challenges  for  Freehold)  and  this  pe- 
remptory Challenge  we  will  ftand  by. 

y.  Keating.  I  will  tell  you  how  I  undcrftood  it  : 
That  in  their  peremptory  Challenges,  if  any  one 
of  them  challenged,  the  reil  fhould  be  concluded 
by  it.  Mr.  ifeftland  has  made  a  peremptory  Chal- 
lenge, and  they  are  willing  to  iland  by  that  — 
However,  Mr.  Birne,  ftand  by,  do  not  go  away, 
we  may  call  you  again.  Clerk  of  the  Crown  pro- 
ceed —  tyc.  —  which  he  did,  until  he  ended  the 
the  third  Pannel. 

ISub-Sheriff  calls  William  Baker.] 

AyifiD.  My  Lord,  he  has  a  Freehold. 

Baker.  My  Lord,  I  have  no  Freehold. 

J.  Keating.  You  lee  the  Sub- Sheriff  is  a  fit  Man 
to  be  an  Officer ;  he  is  blind  —  he  is  indifferent. 
[Fligh- Sheriff  calls  Peter  Ayris.] 

Jlnfw.  He  is  on  the  Grand-Jury. 

y.  Keating.  Mr.  Sheriff",  why  do  you  call  fuch  ? 

Sheriff.  I  fiw  him  in  Court,  and  fo  I  called  him, 
my  Lord. 

'/■  Keating.  There  is  already  but  five  perempto- 
ry Challenges  made,  fo  that  they  may  challenge 
fifteen  more  peremptorily  j  and  there  is  but  two 
fworn,  fo  that  there  wants,  ten. 

Clerk  Cr.  Sheriff",  fee  if  you  can  get  any  more. 

Sheriff.  I  fee  never  a  Freeholder  in  the  Court. 

Count.  Fitz-Patrick.  My  Lord,  the  Sheriff  ought 
to  be  puniffied  for  his  Neglcft. 

Bar.  Lynch.  Sir,  why  did  you  not  take  care  to 
return  a  Jury  of  Freeholders  }  You  fliall  be  fined 
for  it. 

High  Sl)criff.  My  Lord,  I  have  returned  all  the 
Freeholders  there  is  in  the  County  (I  fcnt  Y'efter- 
day  above  twenty  Miles  for  one  Gentleman 
heie)  they  are  are  all  gone  out  of  the  Coun- 
try. —  I  hope  you  do  not  cxpeft  I  fhould  go  to 
thcNortii,  or  I  fie  of  Man,  or  England,  or  Scotland, 
among  the  Rebels,  to  fummon  them  1 

y .  Keating.  1  do  really  believe  you,  Mr.  She- 
riff, you  have  done  like  an  honcll  Nian ■ — 

Mr.  Fitz-Pntrick^  what  do  you  fay  in  this  Cafe  ? 


Hiy. 

Deputy  King's  Cottnc.  Hamond.  What  if  there 
was  not  one  Freeholder  in  the  County,  muff  not 
Juftice  be  done  ? 

y.  Keating.  Can  we  make  a  Law  for  it  ? 

Hamond.  My  Lord,  I  know  that  in  Cafe  of 
an  Ejeftment,  a  Trial  has  been  removed  from  one 
County  to  another. 

y.  Keating.  Can  you  by  Law  go  to  another  Coun- 
ty in  Cafe  of  Life  ^ 

Hamond.  It  appears  there  is  not  fufficient  Free- 
holders in  this  County,  the  Lands  being  in  fome 
few  Hands. 

y.  Keating.  You  know  the  Law  is  otherwife, 
and  what  would  you  have  us  that  are  Judges  do  ? 
Pray  tell  us,  Sir,  what  you  would  be  at. 

Hamond.  We  would  have  it  removed  to  the 
next  County,  or  another  County. 

y.  Keating.  For  God's  fake ,  Mr.  Hamond,  do 
not  put  us  on  making  Law. 

Lynch.  Mr.  Hamond,  when  did  you  hear  that 
ever  a  Matter  capital  was  tried  in  a  Foreign 
County  ?  In  Matters  Civil,  by  Rule  of  Court , 
or  Order  of  Chancery  it  may  be,  but  of  a  capi- 
tal Offence  it  was  never  known  j  and  we  are  by 
our  Commiflion  to  try  Offences  committed  againit 
the  Law  in  the  Counties  where  the  Fa6t  was 
committed.  — —  We  muft  try  them  in  this  Coun- 
ty, and  cannot  remove  them  from  one  County  to 
another. 

y.  Keating.  Mr.  Flamond,  becaufe  I  would 
take  you  off  of  this  new  Law  that  you  fo  much 
infift  on ,  that  in  Cafe  of  an  Ejeftment  it  may  be 

tried  in  a  Foreign   County I  tell  ;you  it 

cannot  be  tried  in  a  Foreign  County  :  We  have 
no  Law  for  it  but  that  of  K.  yames,  and  the  Rea- 
fon  was,  becaufe  of  the  Story  that  was  here  on 
Foot;  for  an  Heir  Male,  if  collateral,  he  carried 
it  againft  the  Heir  general.  K.  yames  he  gave 
Direftion  that  in  that  Cale  it  fliould  be  tried  in  a 
different  County.  And  that  my  Brother  tells  you 
of  trying  in  a  different  County,  by  Order  of  Chan- 
cery is  this  :  A  Perfon  comes  in  Chancery,  and 
he  fuggefts  that  fuch  an  one  was  too  potent  in 
fuch  a  County,  and  therefore  he  defired  it  might 
be  tried  in  an  indifferent  County,  or  get  fuch  a 
Rule  of  Court  on  fuch  a  Suggeflion.     And  this 

was  the  Cafe  of  the  Archbifhop  of  >— when 

he  was  Bifhop  of  Limerick.  And  ii fP alcot  m\g\it 
be  believed,  he  faid,  was  the  Occafion  of  his  run- 
ning into  Rebellion. 

C.  There  is  a  Cafe  in  Hobart,  Sec. 

y.  Keating.  I  would  undeceive  you  in  that 
Particular  :  As  in  the  Cafe  of  Auflcn  and  Colo- 
nel Garret  Moor.  If  in  the  County  of  Gallo-way 
it  was  y//(/?OT's ;  if  in  the  King's  County,  it  was  Co- 
lonel Moor's.  So  that  you  fee,  in  diipurable  Cafes, 
the  Law  has  Regard  that  it  be  tried  by  Juries  in 
proper  Counties  :  And  truly  I  think  it  one  of 
the  mofl  reafonable  Laws  in  the  World,  that  a 
Man  fliall  be  tried  by  his  County,  by  the  Neigh- 
bourhood ;  and  it  has  given  Ground  to  a  good£«- 
gUffi  Proverb,  Fie  that  has  an  ill  Name,  is  half 
hanged.  A  Man's  Repute  among  his  Neighbours 
goes  a  great  Way  in  this  Matter :  When  his 
Neighbours  fhall  lay  they  never  knev/  ill  by  him. 
And  this  Man  to  be  carried  out  of  the  County  of 
IVickloiv,  to  be  tried  at  Wexford,  you  may  by  the 
fame  Rule  bring  a  Jury  from  "Tyrone,  or  the  far- 
theff  Part  of  Connaught.  There  is  nothing  like  what 
you  lay  in  the  Law. 

»  Hamond. 
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in  Ireland,  jor  High  Treafon. 

ly  that  ever  I  met  with  fuch 


you   think  that  wc  will 


Hamond.  I  do  not 
a  Thing  in  the  Law. 

Bar.  Lynch.   And  do 
make  the  Precedent  ? 

Hamond.  That  two  or  three  Perfons  fliould 
have  almoll  the  whole  County. 

J.  Keating.  Before  God,  I  believe  they  think 
they  ha\-e  little  enough,  whatever  you  may  think 
of  their  having  too  much. 

B.n\  Lynch.  What  you  fay,  Mr.  Hamond.^  if 
there  be  any  thing  in  it,  we  fhall  advife  with  all 
the  Judges.  The  Judges  declaring  their  Opinion, 
that  the  Prifoners  after  being  arraigned,  could  not 
be  admitted  to  Bail. 

Coun.  Suxbofough  to  Bar.  Lynch.  My  Lord,  you 
took  Bail  for  Captain  Ruth  at  Kilkenny.,  after  his 
Arraignment. 

Bar.  Lynch.  What,  Sir,  do  you  refledl  on  me? 
There  was  no  Evidence  appeared,  and  my  Brother 
bailed  him  as  well  as  L 

Cotm.  Suxborough.  I  fay  he  was  bailed. 

Mr.  Hancock.  My  Lord,  Mr.  Cooper  at  Gallo-ivay 
was  bailed  by  your  Lordllnp  likewile. 

Lord  Chief  Juitice  Keating  fent  privately  to 
Dublin  to  the  Deputy,  acquainting  him,  that  if 
they  were  left  in  Prifon  until  the  next  AfTizes,  they 
would  certainly  perifh,  they  having  loll  all  they 
had,  and  the  County  was  not  able  to  maintain 
themj  upon  which  he  received  Orders  to  bail  all 
but  feven  of  the  Principal;  viz. 

John  Price,,  Efq.  James  Bacon., 

Thomas  King.,  Jofeph  Crichley, 

Richard  IVeflland,  George  Crichley. 
William  Lewis., 


fcveral 
why 
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J.  Keating.  Cut  Mr.  Lawb  was  at  home  at 
his  own  Houfc,  and  not  at  UaUyi'lerry,  the  Bul- 
locks were  to  be  paid  for  upon  Mr.  Lamb's  deli- 
vering them  to  Mr.  Puce  at  Batindn>-y;  your  Sol- 
diers took  them  away  from  his  Serva.-ir  " 
Miles  from  Balinderry  :  I  fee  no  Rcafon 
Mr.  Lamb  fhould  not  be  paid  for  them. 

C.  Tool.  My  Lord,  Colonel  Sheldon  came  down 
foon  after  with  the  King's  Army,  and  I  advifed 
with  him,  and  he  ordered  they  fliould  be  killed 
for  the  Army,  which  was  done  accordingly. 

y.  Keating.  Pray,  Colonel  T'ool,  however, 
Mr.  Lamb  ought  to  be  paid  for  them  ;  he  was 
not  concerned  with  Balinderry.,  but  kept  his  own 
Houfe. 

Coun.  Fitz-patrick.  My  Lord,  his  Houfe  was  a 
Garrifon  too. 

Mr.  Hancock.  For  Shame, 


Pray,    Sir,  what  Value  may  your 


Who  are  kept  clofe  Prifoners,  in  order  to  their 
Trial  the  next  Affizes,  which  will  be  in  this  Month 
of  July.     Upon  the  taking  thefe  Gentlemen  Pri- 
foners, the  Soldiers  and  Rabble  plundered  and  fpoil- 
ed  all  the  Englijl}  Families  in  Balinderry.,  Redrum., 
Balina-Clafi.,  &c.  and  the  Irifi  Women  with  their 
Skeans  came  afterwards  and  ilripp'd  the  Women 
and  Children  naked,  leaving  them  in  a  mod  mifera- 
bleand  deplorable  Condition,  having  not  left  them 
either  Bread,  or  any  Food  in  feveral  Towns,  but 
carried  all  away  with  them.     And  as  an  hijtrman, 
a  Tanner,  declared  to  feveral  at  the  Aflizes,  in  the 
Hearing  of  this  Relator,    that  one  Captain  Tool 
had  for  his  Share  twenty-fix  Horfe-Loads,  or  more, 
of  Plunder  ;  and  the  Lord  of  Lozvth'i  Troop  of 
Dragoons  that  were  quartered  in  Jflckloiv  Town, 
had   great   Quantities    of  Woollen    and   Linnen 
Cloth,  Womens  Cloaths,  Pcvv^ter,  and  other  Goods 
in  Abundance.  But  the  Lord  Chief  Jullice  Keating 
coming  there  to  the  Affizes, and  having  an  Account 
of  the  extream  Poverty  and  Mifery  the  Proteftants 
thereabouts  were  reduced  to,  did  encourage  their  Pe- 
titioning, and  where  they  could  find  their  Cloaths, 
(^c.  he  endeavoured  to  help  them  in  the  Recovery 
of  them.     And  Mr.  Richard  Lamb  having  ten  fat 
Bullocks  taken  away  by  Colonel  TooVs  Men,  and 
brought  to  IVickloz'j,  and  there  killed  and  eaten  by 
the  Soldiers,  he  preferred  a  Petition  to  the  Court, 
Colonel  Too/ being  prefent  on  the  Bench. 

J.  Keating.  Colonel  Tool,  you  heard  the  Pe- 
tition read  ;  do  you  know  any  thing  of  thefe 
Oxen  Mr.  Lamb  had  taken  from  him  by  your  Sol- 
diers? 

C.  Tool.  My  Lord,  I  will  tell  you  how  it  was  ; 
Mr.  Lamb  had  fold  the  Bullocks  to  Mr.  Price,  and 
as  they  were  driving  them  to  Balinderry.,  the  Sol- 
diers met  them  and  took  them  away. 
Vol.  IV. 


,  .  Mr.  Fitz-patrick,  a 

Thatch'd  Cabin  a  Garrifon  !  I  find  you  arc  for 
making  all  ProtcHants  Rebels  that  live  peaceably 
at  home  in  their  own  Houfes. 

C.  Tool.  My  Lord,  I  have  no  more  to  fay  to 
the  Matter. 

Clerk  of  the  Cro'wn.  Calling  over  the  Gentlemen 

of  the  County,  called  one Savil,  Gent. 

Mr.  Scii'll.  Here  I  am,  my  Lord,  God  knows,  a 
poor  Gentleman,  being  robb'd  of  all,  and  not  a 
Penny  left  ine  to  buy  a  Pint  of  Drink. 

J.  Keating.  Pray,  Sir,  when  were  you  robb'd? 

Mr.  Savil.  The  lait  Wednejday  they  ca'me  and  took 

away  what   little  they  had   left   untaken   before, 

my  Wife  and  Childrens  Cloaths,  robbing  me  of 

all. 

J.  Keat, 
Lofs  be  ? 

Mr.  Savil.  Truly,  my  Lord,  I  have  not  yet 
computed  my  Lofs,  but  they  have  taken  away  all  > 
I  defile  your  Lordlliip  will  difcharge  me  from  at- 
tending the  Court,  for  I  have  not  wherewithal  to 
fubfill  while  I  am  here. 

J.  Keating.  Sir,  I  am  forry  for  you,  I  dif- 
charge you. 

J.  Keating.  Colonel  Tool,  let  the  Officers  be 
fent  for  into  Court,  to  hear  this  Proclamati- 
on read,  that  is  fent  down  here  by  the  Govern- 
ment. 

C.  Tool.  My  Lord,  they  are  here  mod  of  them. 
Here  is  Captain  Jrchbold,  Captain  Tool,  &c. 

Clerk  of  the  Crown  read  the  Proclamation,  the 
Subftance  whereof  was.  That  they  fliould  rellore 
the  Proteftants  fuch  of  their  Horfes  again,  as  were 
not  fit  for  the  King's  Service,  ^c. 

J .  Keating  calls  for  it  from  the  Clerk,  and  gi- 
ving it  into  Colonel  TooVs  Hand,  who  Hood  next 
him  on  the  Bench  ;  Sir,  Pray  take  this  Pro- 
clamation, and  I  hope  you  will  take  Care  that  Obe- 
dience be  given  to  it. 

C.  Tool.  My  Lord,  we  have  received  other  Or- 
ders ;  Colonel  Sheldon,  who  is  our  chief  Com- 
mander, has  given  Directions  to  have  them  kept 
for  Draught  for  Carriages. 

J.  Keating.  Nay,  Sir,   if  Colonel  Sheldon  muft 
be  obeyed  before  the  Government,  I  have  no  moie 
lay,  I  have  done. 
C.  Tool.  My  Lord,  I  fliall  obey  it. 
J.  Keating.    Pray  then.   Colonel  Tool,  let   the 
Horles   be  lent   for  while   that  I   am  here,    that 
what  Horfes  are  not  muilerable  may  be  return'd  : 
I    cannot    in    my    Confcience   go   about   to  fine 
Men  for  not  appearing  at  the  Affizes,  when  thcv 
have  not  aHorfc  left  them  to  ride  on. 


Fff  z 
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CXLV.  r/?^  Tr/W  of  Maurice  C  a  v  e  n  a  g  h,  E  d- 
M  u  NM)  Poor,  and  William  B  o  vv  l  a  n  d,  in  Ireland, 
for  Felony;  inftealingCows,  March  7.  1688-9.  ^  W".  6cM. 


E,  V  E  R  A  L  were  arraigned  for  fteal- 
ing  confidenible  Numbers  of  Cows, 
Sheep,  is^c.  but  the  Evidence  againll 
moft  of  them  durlt  not  appear  to 
profccute. 

Lea''hliti  Birne  indi£i:ed  for  dealing  nine  Head  of 
Black  Cattle  from  one  Colvjcll;  no  Perfon  appear- 
ing to  profecuic,  fays 

J  lift  ica  Keating  \jo  the  Jury}.  Gentlemen,  you 
have  nothing  againit  this  Man  ;  he  was  born  in 
the  State  of  Innocency  >  but  the  Truth  is,  the 
Parties  dare  not  appear  againll  him. 

[JVitneJfcs  cnme  in  againfl  three  Fellows  ;  z'iz. 
Maurice  Cavcnagh,  Edmund  Poor,  William 
Bowland.] 
[Clerk  of  the  Crotim  calling  than  to  come  and pro- 

fecute^  and  they  appearing.'] 
J.  Keating.  You  that  are  Evidences  againft 
the  Prifoncrs  at  the  Bar,  I  charge  you,  as  you  will 
anfwer  it  before  God,  that  you  neither  for  Favour 
or  Affeflion  be  cnclincd  to  fpare  any  of  thefe  Vil- 
lains >  and  likcwiic,  that  you  will  conceal  nothing 
of  the  Truth,  as  you  will  anfwer  it  at  the  Great 
Day ;  for  I  tell  you,  the  Cries  and  Groans  of  the 
poor  Women  and  Children,  and  the  many  Fami- 
lies that  are  ruined,  and  in  great  Diftrefs,  will  go 
up  to  Heaven  againft  you. 

Evidence  againft  Ednt.  Poor.  My  Lord,  when 
I  came  to  him,  and  asked  him  why  he  ftole  my 
Cows,  he  faid,  the  Devil  did  make  him  do  it. 
I  fpake  him  fair,  and  he  gave  me  Money  for  my 
Cows. 

Poor.  Ay,  my  Lord,  and  he  promifed  not  to 
trouble  me. 

7.  Keating.  It  was  an  unlawful  Promifej  the 
Law  would  not  jurtify  him  in  it>  he  has  done  like 
an  honeft  Man.  If  you  paid  the  Money  out  of 
Confcience,  you  did  well  j  but  I  fear  it  was  your 
Danger  of  the  Halter  made  you  part  with  your 
Money;  for  if  twenty-two  ShilHngs  and  Damna- 
tion flood  in  the  Way,  I  believe  you  would  have 
kept  the  Money.  I  am  fure,  without  Satisfadion, 
you  cannot  expcdl  Abfolution;  thePrieft  that  gave 
the  other  Advice  for  the  Maddoge  or  Skean,  will, 
I  fuppofc,  tell  you  fo. 

'tivo  Protcjlant  Evidences  againft  Maurice  Ca- 

venagh,  for  ftealing  fever al  Head  of  Black 

Cattle.^   hearing  Judge  Keating  fpeak  againft 

SkeanSj  faid. 

Evidence.  My  Lord,  when  we  fcizcd  him,  we 

took  a  Skean  away  from  him. 

J.Keating.  Sir,  How  durft  you  carry  fuch  an 
unlawful  Weapon  ? 

Cavenagh.  My  Lord,  I  am  a  Butcher,  it  was 
a  Butcher's  Knife. 

J.  Keating.  Ay,  I  do  not  queftion  but  thou 
canft  butcher  upon  Occafion. 

One  Hicky  fpoke.  My  Lord,  He  is  no  Butcher, 
but  one  of  the  greateft  Rogues  in  the  County 
round  us.  I  have  been  in  Purfuit  of  him  feveral 
times. 


Cavenagh.  He  is  a  Murderer,  my  Lord,  do  not 
believe  him. 

Evidence.  My  Lord,  it  was  near  ten  Inches  long, 
thick  at  the  Back,  and  iTiarp  Point,  every  way  a 
Skean. 

J.  Keating.  Is  that  your  Butcher's  Knife  .^  you 
are  a  great  Villain,  for  carrying  fuch  a  Weapon. 

Cavenagh.    I  was  ordered  to  have  a  Skean,  my 
Lord. 
J.Keating.  Pray,   Sir,  who  ordered  you  ? 

Cavenagh.  The  Prieft  of  the  Parilli. 

J.  Keating.  A  Prieft,  Sir,  [turning  to  his  Bro- 
ther Judge']  do  you  hear  that  Brother? 

Bar.  Lynch.  What  Prieft,  Sir?  What  Prieft? 
What  is  your  Prieft's  Name  ? 

J.  Keating.  Hold,  Brother.  Come,  Sir,  I 
ftvall  not  ask  your  Prieft's  Name:  I  believe  you 
will  have  Occafion  to  fee  your  Prieft  foon,  to  do 
you  a  better  Oi^ice,  than  to  advife  you  to  carry 
Skeans. 

[Jnd  looking  towards  Co/.  Tool,  and  two  Priefts 
on  the  Bench,  next  Sheri^  B'nne.] 

J.  Keating.  A  Prieft,  Gentlemen  !  A  Prieft  is 
a  Minifter,  and  a  Minifter  of  the  Gofpel  ;  his 
Doftrine  ought  to  be  Peace,  for  the  Gofpel  is 
a  Do6trine  of  Peace.  When  our  Saviour  came 
into  the  World  Peace  was  proclaimed  ;  and  when 
he  went  out  of  the  World  he  left  it  for  a  Legacy 
to  his  Difciples :  My  Peace  he  with  you.  And  pray. 
Sir,  tell  your  Prieft  fo  from  me  when  you  fee  him. 
It  is  not  for  Priefts  to  arm  or  animate  fuch  Vil- 
lains as  you  are  for  Mifchief  I  fhall  not  ask  your 
Prieft's  Name. 

Clancy,  an  Irifti  Gentleman.  My  Lord,  he  be- 
lies the  Prieft ;  he  is  a  Rogue. 

Cavenagh.  I  do  not:  The  Priefts  of  every  Parifli 
did  give  Orders  to  get  Half-pikes  and  Skeans  j  and 
they  were  getting  together  in  Companies  in  every 
Parifti. 

J.Keating.  Who  were  they  that  were  gotten 
together  j  fuch  Fellows  as  you  ? 

Cavenagh.  No,  my  Lord,  better  Men  than  I  j 
a  great  many  that  are  here  in  Court. 

[fThe  Jury  withdrawing,  and  returning  foon  again, 
brought  Poor  and  Bowland  in  guilty,  Cave- 
nagh not  guilty^ 

J.  Keating.  Gentlemen,  you  have  acquitted  the 
greater  Villain  ;  at  your  Door  let  it  lie. 

[ffhe  Ordinary  being  called  to  give  Bowland  and 
Poor  the  Book,  for  their  Clergy.] 

J.  Keating.  Sir,  I  expert  as  true  a  Return  from 
you,  as  if  1  were  there  my  felf  The  Times  are 
fo,  that  Men  muft  forget  Bowels  of  Mercy.  Or- 
dinary, do  your  Duty  :  What  Place  do  you  ftiew 
them  ? 

Ordinary.  My  Lord,  I  fhew  them  the  fiftieth 
Pfalm. 

J.  Keating.  Let  them    read  the  fifth  Verfe.— 

This  is  an  A61  of  Mercy,  and  I  know  not  why  it 

ftiould  not  be  in  Jrift)  rather,   the  Country  Lan- 

I  guage. 


guage.    It  was  formerly  in  Latin^  becaufe  the  Ro- 
mijJo  Church  hath  their  Worfhip  in  Latin. 
[The  Ordinary  returned  them  both.,  Non  legit.] 
J.  Keating.    You    IViUiam  Bowland.,    and  you 
Edmund  Poor.,   you  have  been  arraigned  for  Heal- 
ing of  Cows,    two  feveral  Thefts :    It  is  a  great 
Misfortune  and  Sin  to  be  guilty  of  fuch  Crimes 
at  any  Time  ;  but  yours  is   fo  much  the  worfe, 
becaufe  it  falls  in  a  Time   when  there  are  fuch 
general  and  vaft  Depredations  in  the  Country, 
that  many  honeft  Men  go  to   Bed  poflels'd  of 
confidcrable   Stocks  of  black  and  white  Cattle, 
gotten  by  great  Labour  and  Pains,   the  Indullry 
of  their  whole  Lives,  and  in  the  Morning  when 
they  arife,  not  any  thing  left  them,   but  turn'd 
out  of  all,  to  go  a  begging,  all  being  taken  away 
by  Rebels,   by  Thieves  and  Robbers,    the  Sons 
of  Violence,  that  make  every  thing  they  lay  their 
Hands  on  their  own.     On  this  fide  the  Cape  of 
Good  Hope.,  where  are  the  moll  brutilTi  and  barba- 
rous People  we  read  of,  there  is  none  like  the  Peo- 
ple of  this  Country ;  norfo  great  a  Dcfolation  as  in 
this  Kingdom,  at  this  Day,  any  where  to  be  found, 
and  particularly  in  this  County.     It  is  come  to 
that  pafs,    that  a  Man  that  lofes  the  better  Part  of 
his  Subftance,  choofes  rather  to  let  that,  and  what 
he  has  bcfides  go,   than  come  to  give  Evidence  : 
And  why  ?  Becaufe  he  is  certain  to  have  his  Houfe 
burnt,  and  his  Throat  cut,   if  he  appears  againft 
them.   Good  God  !  what  a  Pafs  are  come  to !  For 
•what  has  any  Man,  if  the  ftronger  Hand  can  take 
it  from  him  ?    It  is  better  to  live  under  no  Law, 
than  in  fuch  a  Place.  We  have  lived  to  fee  twenty- 
nine  Years  of  Peace  pafs  over  our  Heads,   and  I 
have  fat  on  this  Bench  before  now  :    I  pray  God, 
that  my  Lenity,  and  others,  has  not  given  Encou- 
ragement  to  thefe  Thieves  and  Robbers.    There 
may  be  a  Rogue  in  the  Court,  or  one  that  is  evilly 
enclined  (I  know  none)  but  take  Notice  of  this, 
the  Government  is  at  length  tir'd  with  Mercy} 
they  fee  it  does  no  good,  and  Examples  and  Pu- 
nifhments  of  this  Kind  are  not  intended  fo  much 
in  a  great  Part  for  the  Punifhment  of  the  Offender, 
as  for  difcouraging  of  others,  to  make  them  take 
Warning  by  their  Example,   that,    feeing  what 
evil  Courfes  bring  Men  to,  they  may  reform. 

1  will  not  take  up  Time  to  tell  you  how  the 
Benefit  of  Clergy  came  j  whether  in  the  room  of 
the  Cities  of  Refuge  that  were  in  the  old  Times  ; 
'I  know  thatRellitution  was  under  the  J^wi/Z)  Law 
fufficient  Satisfaction;  and  if  the  Thief  could  not 
make  Reftitution,  he  was  to  be  fold  for  a  Slave, 
and  the  Money  given  to  the  Party.  But  as  the 
World  grows  old  it  grows  worfe,  and  thofe  Leni- 
tives fignify  nothing  for  preventing  Thieving  and 
Robbery  j  for  Thieves  and  Robbers  are  like  a  Gan- 
green  in  the  Commonwealth;  they  are  worfe  than 
Drones  in  the  Hive.  I  cannot  tell  my  felf,  that 
under  the  Circumftances  we  are  in,  I  ihould  ad- 
vife  to  pardon  any  that  are  taken  in  this  general 
Depredation  that  we  are  under;  and  therefore  you 
Boxvland  and  Poor.,  that  might  have  lived  as  fafely 
under  the  Laws  as  the  biggefl  Man  in  the  King- 
dom, and  none  of  your  Fellow  Subjects  durll  lay 
his  Hand  upon  you,  but  he  was  liable  to  anfwer 
for  It :  And  thus  you  might  have  lived  to  a  fair  old 
Age,  and  ended  your  Days  in  Peace ;  but  you 
have  chofen  the  quite  contrary,  for  the  Law  pro- 
vides likewife  for  the  Punifiiment  of  wicked  and 
offending  Perfons,  among  which  Number  ynu  are 
found  by  a  Jury  of  twelve  able  Men  of  your  Coun- 
try ;  and  therefore  the  Sentence  of  the  Law  is 
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x\^x%,  ^hat  you  be  both,  and  each  of  you,  taken  from 
ton  Place,  to  the  Place  from  ivhence  you  came,  and 
there  your  Irons  to  be  flruck  off,  and  from  thence  to 
the  1  lace  of  Execution,  and  there  you  fhall  be  hanzed 
by  the  Neck  till  you  are  dead,  and  the  Lord  have 
Mercy  upon  your  Souls. 

And  now  let  me  give  you  Advice;  your  Time 
IS  fhorr,  fpendit  well,  and  flatter  not 'your  felvcs 
with  the  Hopes  of  a  Reprieve  or  Pardon  :  And  for 
you,  Poor,  you  have  fhortned  the  Work  of  your 
Life  ;  you  have  gone  a  great  Way  towards  Hea- 
ven, if  that  Reltitution  you  made  was  out  of 
Confcicnce.  Mr.  Sheriff,  let  them  have  a  Con- 
feflor  lent  to  them,  iov  Saturday  is  the  Day  of  their 
Execution.  iThe  Women,  their  Friends,  fettini 
up  their  Cry  in  the  Court ^^ 

7.  Keating.  They  did  not  cry  thus  when  the 
Cows  were  brought  Home  to  them,  they  were  bu- 
lled then  in  the  killing  and  the  powdnngthem  up. 

The  Copy  of  a  Proteaion  or  Pafs,  given  by  an 
Iriflo  Officer  to  fome  notorious  Robbers  of  the 
County  of  Wicklow. 

I  James  Byrne,  Enfign  to  Captain  Charles  Byrne 
dohereby  certify  to  you,  Terlagh  Kelly,  Patrick 
Byrne,  and  Patrick  Mac-Teige,  and  William 
Doyle,  tofaveyou  harmlefs  from  any  Mifdemeanors 
ivhatfoever.  As  ivitnefs  my  Hand  this  z^h  o/Apnl 
^^^^-  James  Byrne! 

The  following  Letter  being  fent  by  the  Lord- 
Deputy  to  the  Judges  of  Affize,  was  read  in  Court 
to  the  Grand-Jury,  ^c. 

^y  the  Lord-Deputy  General,  and  General 
Governor  of  Ireland. 


AFTER  Our  hearty  Commendations,We  Greet 
you  ivell.  As  his  Majefly  was  gracioufly  pie  a  fed 
to  entrufi  us  with  the  Government  of  this  his  Kingdom 
fo  upon  ihe  invading  of  England,   and  upon  receiving 
certain  Information,  that  the  Prince  of  Oranc^e  doth 
intend  alfo  to  invade  this  Realm,  We  have,  ^for  the 
Defence  thereof,  raifed  a  confidcrable  Army, far  above 
ivhat  could  be  maintained  by  the  King's  Revenue  at  the 
hefl  of  Times,  and  when  the  Trade  of  this  Country  was 
tnthemoflflourifJiingConditition.  This  wehavedoneby 
the  King's  Command,  to  fupport  his  Regal  Authority 
Crown  and  Dignity,  andto  prefervc  the  Lives,  Liber- 
ties and  Properties  of  all  his  Liege  People  within  this 
Kingdom.     Andftnce  our  Dangers  are  at  Hand,  and 
that  we  may  daily  expe£i  the  Landing  of  an  Enemy 
ivho  zntends  the  Subverfion  of  his  Majefifs  Govern- 
ment, and  the  total  Deflrumonof  all  his  good  Subjects, 
here  we  find  our  felves  under  an  abfolute  Neceffity  to 
keep  the  King' s  Army  flill  on  foot,  in  order  to  our  Pre- 
fcrvat ion  from  the  approaching  Dangers.  And  t ho"  we 
have  hitherto  with  all  the  Care  andlndufiry  imaginable 
and  by  the  generous  Concurrence  of  the  Officers,fupport- 
ed  the  new  raifed  Forces,  without  being  a  Burthen  to 
any  of  his  Majefly' s  People:   Tet conftdering  the  De- 
cay of  Trade,  the  great  Fall  of  the  Revenue  in  thefc 
diftr acted  Times,  the  great  Charges  the  Officers  have 
been  at  in  fubfifling  Men,   it  cannot  be  expe^ed  that 
theftanding  Forces  can  hereafter  be  maintained  with- 
out Supplies  ;  and  fince  the  fame  cannot  be  done  by 
Parliament,  We  cannot  think  of  a  more  effeElual Ex- 
pedient, than  by  voluntary  Subfcriptions.,  by  way  of 
Loan,  from  the  People  ;   which,  if  generoufly  done, 
luith  what  may  be  made  of  the  Revenue,  may  fupport 
the  Army.,  and  will  flop  all  the  Diforders  that  may 
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;^'i?  expccl  your  diligent  Care  herein^  andfozve  bid  you 
heartily  Fareiveil. 


From  his  M.ijefty's  Caftle  of 
Dublin,  Mjrch  2,  1688. 


Tour  %'cry  loving  Friend, 


Ty 


R  C  O  N  N  E  L. 


b:  committed  h  the  Soldiers,  which  we  fiall  always 
endeavour  to  prevent  -with  all  ihi'  Care  and  Indujlry 
poftble.  By  this.  Husbandry  may  go  on  as  fonnerly, 
and  -we  Jlmll  be  in  a  Capacity  to  form  the  yfriny  Jo 
as  that,  with  the  JJJiJlance  of  Almighty  God,  we  do 
not  doubt  to  put  this  Kingdom  in  a  perfeSi  Pofture  of 
Defence.  We  do  therefore  pray  your  Lordjhips  to  re- 
commend this  weighty  Matter  effeilually  at  the  open 

Affizes  in  every  County  when  you  fit,  to  all  the  Inha-      ,.,,..     ^       ,.        ,        -     ^^        ^      ,     ^ 
b'tanfs  offuch  Counties,  and  to  appoint  the  refpeBive     their  Book,  and  prelented  to  Sir  Henry  Lynch,  fec- 
Sheriffs  of  f."ch Counties  toprocurevolnntarySubfcrip-     ting  forth  the  exticam  Poverty  of  rhcir  County, 
tions,  byway  of  Loan,  from  the  Inhabitants  of  fuch     occafior.ed  by  the  daily  Ruin  ot  the  Englifl},  Sec 
Counties,  of  fame  certain  Sum  of  Money  fro-m  each,  to 


An   Anfwer    to    the   foregoing  Letter   being 
drawn  up  by  the  Grand  Jury,   and  entred  into 


,  of foi 

be  fubfcribed  to  their  Names,  to  be  afterwards  fatis- 
fied  by  them  refpc£lively,  in  Money,  Wheat,  Oats  or 
Oatmeal,  towards  the  Maintenance  of  the  Army,  to 
be  paid  in,  or  delivered  to  the  rcfpeclive  Sheriffs,  or 
their  Order,  and  in  fuch  Places  as  the  faid  Sheriffs 
fiallrel'peStively  appoint,  from  vohom  weexpeElan  Ac- 
count of  their  Proceedings  herein,  and  a  Copy  of  fuch 
Subfcriptions  as  Jliall  be  made.  We  do  not  doubt  but 
every  true  and  loyal  Subject  will,  according  to  his 
Jb.lity,  and  the  Excellency  of  the  fubjeSi  Matter,  ge- 
neroufly  and  chearfully  contribute  towards  the  carrying 
on  of  fo  great,  fo  ne,effary,  and  fo  glorious  a,  Work. 


That  they  were  not  in  a  Capacity  to  fublilt  them- 
felves,  and  therefore  not  capable  to  raife  any  thing 
confiderable  for  the  Army  (Chief  Jufticc  Keating 
returning  to  Dublin,  and  leaving  Baron  Lynch  to 
go  on  to  the  other  Counties,  is>c.)  the  faid  Lynch 
told  the  Grand  Jury,  before  he  difcharged  them, 
that  the  Writing  they  had  drawn  up,  was  a  Re- 
flexion and  Scandal  to  their  Country,  would  be 
taken  very  ill  by  the  Government,  and  did  not 
queftion  but  it  would  be  brought  in  hereafter  as  an 
Evidence  againft  them,  and  therefore  ordered  it 
flaould  be  torn  out  of  the  Book,  which  was  done 
accordingly. 
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CXLVI.  The  Trials  of  Sir  Rich  ard  G  r  a  h  m  e,  Baronet, 
Vif count  Prefton  in  the  Kingdom  of  Scotland,  and  John 
As  H  T  o  N,  at  the  Old-Bailey, /cr  High  Treafon,  Jan.  17. 
16^0.   2  W.  &M. 


'Die  Veneris,     16.    die    Janiiarij,    Anno 
Tiom.   1690. 

^p^^HE  King  and  Queen's  Writ 
""  "  of  Habeas  Corpora  was  fent  to 

the  Governor  of  the  Tower  of 
London,xo  bring  up  the  Bodies 
of  Si r  Richard  Grahme^'QcWontl, 
Vii'couni  Prefton,  in  the  King- 
dom oT  Scotland,  John  Aft:ton 
and  Edmund  Elliot,  Gent,  to  the 
Sellior.s-Houfi:  in  ihc  Old-Bailey,  London;  where 
they  were  brought  between  the  Hours  of  Ten  and 
Eleven  in  the  Forenoon ;  and  being  placed  at  the  Bar, 
vere  arraigned  upon  an  Indictment  of  High  Trea- 
fon,  found  the  Day  before  by  the  Grand  jury  for 
tlie  County  of  Middlefex,  at  Hicks'' s- Hall,  in  Man- 
ner following  : 

Clerk  of  Ar-  "  Q  I R.  Richard  Gralmie,  holdup 
raignments.  "  vJ  your  Hand,  [which  he  did, 
"  andfo  the  other  two.']  You  fland  in- 
"  dicled  by  the  Names  o(  S'lv  Richard  Gralmie,  late 
"  of  the  Panlh  of  St.  Anne  within  the  Liberty  of 
"  Weftmihftcr,  in  the  County  of  Middle/ex,  Baronet ; 
"  John  AfJjton,  late  of  the  Parifli  of  St.  Paul  Co- 
"  vent  Garden,  in  the  County  afoiefaid,  Gentle- 
"  man,  and  Edmund  Elliot,  late  of  the  Parifh  of 
"  Si.  James  within  the  Liberty  afoiefaid,  in  the 
"  County  afoiefaid,  Gent,  for  that  you,  as  falfe 
"  Traitors  againll  the  raolb  Illulhious  and  molt 


Excellent  Princes  William  and  Mary,  King  and 
Queen  of  England,  Defenders  of  the  Faith,  (^c. 
your  Sovereign  Lord  and  Lady,  not  having  the 
Fear  of  God  in  your  Hearts,  nor  weighing  the 
Duty  of  your  Allegiance,  but  being  moved  and 
feduced  by  the  Iniligation  of  the  Devil,  the 
cordial  Love,  and  true,  due,  and  natural  Obe- 
dience which  every  true  and  faithful  Subject  of 
our  faid  Sovereign  Lord  and  Lady,  the  King 
and  Queen  that  now  are,  towards  them  our 
faid  Sovereign  Lord  and  Lady  the  King  and 
Qiieen  fhould,  and  of  Right  ought  to  bear, 
wholly  withdrawing,  and  contriving,  prafti- 
fing,  and  with  all  your  Strength  intending 
the  Peace  and  common  Tranquillity  of  this 
Kingdom  of  England  to  diiquiet,  moleft,  and 
dilfuib,  and  War  and  Rebellion  againlt  our 
faid  Sovereign  Lord  and  Lady,  the  King  and 
Queen  that  now  are,  within  this  Kingdom  of 
England  to  ftir  up,  move,  and  procure  j  and  the 
Government  of  our  faid  Lord  and  Lady,  the  King 
and  Qiieen  of  this  Kingdom  of  England,  to  fub- 
vert,  change  and  alter  •,  and  our  faid  Lord  and 
Lady,  the  King  and  Qiieen,  from  the  Title, 
Honour,  and  Royal  Name  of  the  Imperial 
Crown  of  this  theirKingdom  of  England  to de.- 
pofe  and  deprive  >  and  our  fiid  Lord  and  Lady, 
the  King  and  Queen,  to  Death  and  final  De- 
llrudion  to  bring  and  put ;  you  the  faid  Sir 
RichardGrahme,  John  Aft} ton,  and  Edmund  Elliot, 
the  nine  and  twentieth  Day  of  December,  in 
the  fecond  Year  of  the  Reign  of  our  laid  Lord 
and  Ladv,  the  King  and  Qtieen  that  now  are  j 

"  and 
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"  Enemies  and  falfe  Traitors  againfl:  our  faid  Lord 
"  and  Lady,  the  King  and  Queen,  might  be  ta- 
"  ken  and  Icized  j   as  alfb  ol  the  Time,   Places, 
"  Ways,  Manners,  and  Means,  by  which,  when, 
"  and  where  the  fame  Enemies  of  our  faid  Lord 
"  and  Lady,  the  King  and  Queen,  this  Kingdom 
"  of  England  might  invade  and  infell  >  and  the 
"  fame  Enemies,   and  the  Ships  of  the  Enemies 
"  of  this   Kingdom    of   England^    fliould   fight 
"  againil  our  faid  Lord  and  Lady,  the  King  and 
"  Qiieen,  and  their  faithful  Subjects  ;  as  alfo  to 
"  procure,   provide,   prepare,   and  obtain  againil 
"  our  faid  Lord  and  Lady,  the  King  and  Queen 
"  that  now  are,  Afllllaoce  and  armed  Men,  our 
"  faid  Lord  and  Lady,  the  King  and  Queen  that 
*'  now  are,  from  tlieir  Royal  State  and  Govern- 
"  ment  of  this  Kingdom  o{  England  to  cafl;  down 
"  and  depofe,  and  to  llir  up,  promote,  and  pro- 
"  cure  the  aforefaid  Lewis  the  French  King  (then, 
"  and  yet  an  Enemy  of  our  laid  Lord  and  Lady 
"  the  King  and  Queen)  this  Kingdom  of  England 
"  to  invade;  and  to  fend  Ships  within  this  King- 
"  dom  of  England^   the  City  of  Loudon^   of  our 
"  faid  Lord  and  Lady  the  King  and  Queen  that 
"  now  are,  to  plague  j  as  alfo  to  caufe  very  ma- 
"  ny  Subjefts  of  our  faid  Lord  and  Lady,  the 
"  King  and  Queen  that  now  are,   to  rife,   and 
"  War  and  Rebellion  againfl:  our  faid  I,ord  and 
"  Lady  the  King  and  Q.ieen,  within  this  King- 
"  dom  oi  England,  to  move,  procure,  make,  and 
"  levy.     And  you  the  faid  Sir  Richard  Grahrnc^ 
"  John  AJJjton,  and  Edmund  Eliiot  afterwards,  to 
"  wit,  the  fame  Day  and  Year,  at  the  aturefaid 
"  Parifli  of  St.  Clement  Danes  in  the  County  of 
"  Middkfex,  of  and  for  the  fame  your  Treafons 
"  and  traiterous  Compaffings,  Imaginations,  and 
"*Purpofes  aforefaid,   to  execute,   fulfil,  perfect, 
"  and  bring  to  Effect  into  your  Hands,  Cuftody, 
"  and  Poflefllon,  then  and  there  fecretly,  know- 
"  ingly,  unlawfully,  and  traiteroully  did  obtain, 
"  procure,  detain,  had,  concealed,  and  kept  two 
"  fevcral   Bills  of  Exchange  then  before  made, 
"  for  the  Payment  of  feveral  Sums  of  Money  to 
"  the  Enemies  of  our  faid  Lord  and  Lady  the 
"  King  and  Queen  that  now  are  ;    as  alfo  very 
"  many   traiterous   Letters,    Notes,   Memoran- 
"  dums,  and  Inftruftions  in  Writing,  then  and 
"  there  compofed  and  prepared  with  an  Intent 
"  to   {hew  and  inform  Leivis  then  and  yet  the 
"  French  King,   and  his  Subjefts,   then  and  yet 
"  Enemies  of  our  faid  Lord  "and  Lady  the  King 
"  and  Queen  that  now  are,  and  very  many  other 
"  evil-difpofed  Perfons,    and    hilfe   Traitors    to 
"  the  Jurors  unknown,   of  and  concerning  the 
"  Number,   Force  and  Condition  of  the  Ships, 
"  for  and  on  the  Behalf  of  them  our  laid  Lord 
"  and   Lady  the  King  and  Qiiccn  of  EagLuid^ 
"  then  and  there  defigned,  and  prepared  for  the 
"  Defence  of  their  Kingdom  of  EngLi'id,  and  to 
"  rej>el,  and  refill  their  Enemies,  and  how  forae 
"  of  the  lame  Ships  were  Manned,  and  of  the 
"  Names  of  the  Captains  of  divers  of  the  lame 
"  Ships,   and  how  the  Caflles  and  Forrreires  of 
"  our  faid  Lord  and  Lady  the  King  and  Queen, 
"  called  Portfrnouth,  South-Sea  and  Go/port,  with- 
"  in  this  Kingdom  of  England,  were  llrengthened, 
"  and  fortified,   and  how  the  fune  CalUes  and 
"  Forts  into  the  Hands  and  Poirellion  of  Enemies 
"  and  falfe  Traitors  againil  our  f;id    Lord  and 
*'  Lady  the  King  and  Qiieen,   might  be  taken 
"  and  feized  ;  as  alfo  the  Times,  Places,  Wa}'s, 
"  Manners,  and  Means,  by  which,  when,  and 


*'  and  divers  other  Days  and  Times,  as  well  before 
*'  as  after,  at  the  Pariih  of  St.  Clement  Danes,  in 
*'  the  County  aforcfiid,    falfly,    malicioufly,   de- 
«'  vilifhly,  and  traitcroufly,  with  Force  and  Arms, 
*'  ^c.   with  divers  falfe  Rebels  and  Traitors,   to 
*'  the  Jurors  unknown,  did  confpiie,  treat  of,  com- 
*'  pafs,  imagine,  and  intend  our  faid  Lord  and  La- 
*'  dy  the  King  and  Queen  that  now  are  (your  fu- 
*'  preme  and  natural  Lord  and  Lady)   from  the 
*'  Royal  State,  Crown,  Title,  Power,  and  Go- 
*'  vernment  of  their  Kingdom  of  England,  to  de- 
"  prive,  depofe,  and  call  down;  and  the  fame  our 
*'  Lord  and  Lady  the  King  and  Queen  that  now 
"  are,  to  kill,  and  bring  and  put  to  Death ;  and 
"  the  Government  of  this  Kingdom  of  England 
"  to  change,  alter,  and  wholly  to  fubvert;  and  a 
*'  milerable  Slaughter  among  the  Subjects  of  our 
*'  faid  Lord  and  Lady,  the  King  and  Queen,  with- 
*'  in  their  Kingdom  of  England,  to  caufe  and  pro- 
*'  cure  J   and  an  Infurreftion,    War,  and  Rebel- 
*'  lion,  againil  tur  laid  Lord  and  Lady,  the  King 
*'  and  Queen  that  now  are,  within  this  Kingdom 
*'  of  England  to  move,   procure,   and  aid  ;   and 
*'  the  fame  your  moil  evil,  wicked,  and  devilifh 
*'  Treafons,  and  traiterous  Compalfings,  Imagina- 
t*"  tions,    and  Purpofes  aforefaid,    to  fulfil,   per- 
*'  fe6t,  and  bring  toEffe<5l,you  the  £xid  Sir  Richard 
*'  Grahme,  John  yifJjton,   and  Edmund  Elliot,   as 
"  falfe  Traitors,  then  and  there,  to  wit,  the  faid 
«'  nine  and  twentieth  Day  o£ December,  in  the  fltid 
*'  fecond  Year  of  the  Reign  of  our  faid  Lord  and 
«'  Lady,  the  King  and  Queen  that  now  are,  and 
"  divers  other  Days  and  Times,  as  well  before,  as 
*'  after,  at  the  Pariih  of  St.  Clement  Danes  afore- 
*'  faid,  in  the  County  aforefaid,  with  Force  and 
"  Arms,   t^c.   falfly,   unlawfully,  wickedly,  and 
*'  traitcroufly,    did   propofe,  confult,  and   agree 
*'  to  procure  and  prepare  great  Numbers  of  arm- 
*'  ed  Men,  War  and  Rebellion  againft  our  faid 
*'  Lord  and  Lady  the  King  and  Queen,  within 
*'  this  Kingdom  of  England  to  levy  and  make; 
*'  and  that  you  the  faid  Sir  Richard  Grahme,  John 
"  JJhton,  and  Edmund  Elliot,  afterwards,  to  wit, 
*'  the  fame  nine  and  twentieth  Day  of  December, 
"  in  the  aforefaid  fecond  Year  of  the  Reign  of 
**  our  faid  Lord  and  Lady,  the  King  and  Queen 
"  that  now  are,  at  the  Parifh  o^  St.  Clement  Danes 
**  aforefaid,  in  the  County  aforefaid,  fiilfly,  ma- 
*'  licioufly,    and  traitcroufly,    did   prepare,    and 
*'  compofe,   and  then  and  there  did  caufe,   and 
*'  procure  to  be  prepared,  and  compofed,  feveral 
*'  traiterous  Letters,  Notes,  Memorandums,  and 
*'  Inllru(5lions  in  Writing,  to  fliew  and  inform 
*'  Lewis  then,  and  yet  the  French  King,  and  his 
"  SubjecSts,  then  and  yet  Enemies  of  our  faid  Lord 
"  and  Lady,  the  King  and  Queen  that  now  are, 
"  and  very  many  other  evil-diipofed  Perfons,  and 
"  falfe  Traitors,  to  the  Jurors  unknown,  of  and 
"  concern-ng  the  Number,  Force,  and  Condition 
"  of  certain  Ships,  for,  and  on  the  Behalf  of  our 
"  faid  Lord  and  Lady,   the  King  and  Queen  of 
*'  England,  then,  and  there  defigned  and  prepared 
"  for  the  Defence  of  their  Kingdom  of  England, 
"  and  their  Enemies  aforefaid  to  repel  and  refill ; 
"  and  how  fome  of  the  fame  Ships  were  Manned, 
"  and  of  the  Names  of  the  Captains  of  feveral  of 
"  the  faid  Ships;  and  how  theCaillesandFortrefles 
"  of  our  faid  Lord  and  Lady,  the  King  and  Queen, 
"  called  Port/mouth,  South- Sea,  and  Go/port,  with- 
"  in  this  Kingdom  of  £»^to;c/,  were  llrengthened 
"  and  fortified,  and   how  the  fame  Caflles  and 
*'  Fortrefley,  into  the  Hands  and   Poflefllon    of 
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"  where  the  Cime  Enemies  of  our  faid  Lord  and 
"  Lady  the  King  and  Qi.ieen,    this  Kingdom  of 
"  England  might  invade  and  infeft,  and  the  Ene- 
"  mies,  and  Ships  of  the  Enemies  of  this  King- 
"  dom  of  England^  fhould  fight  againft  the  fame, 
"  om-  Lord  and  Lady,  the  King  and  Queen  of  En-     " 
"  gland^   and  their  faithful  Subiefts  ;    as  alfo  to 
"  procure,  provide,  prepare,  and  obtain  againft     " 
"  our  faid  Lord  and  Lady  the  King  and  Queen,     *^ 
"  Afljftance  and  armed  Men,  to  invade  this  King-     " 
"  dom  of  England,  and  our  faid  Lord  and  Lady,     " 
"  the  King  and  Qtieen  that  now  are,  from  their 
"  Royal  State  and  Government  of  this  Kingdom     " 
*'  oi  England,  to  caft  down  and  depofe,  and  to  ftir 
*'  up,  promote,   and  procure  the  aforefaid  Lewis 
"  the  French  King  then,  and  yet  an  Enemy  of  our 
"  (aid  Lord  and  Lady  the  King  and  Queen,   to     " 
''  invade  this  Kingdom  of  England,  and  to  fend 
"  Ships  within  this  Kingdom  of  £«^/<:i;?^,  the  Ci- 
*'  ty  of  London,  of  our  faid  Lord  and  Lady,  the 
**  King  and  Queen,  to  plague  ;   as  alfo  to  caufe     ^^ 
''  very  many  Siibjefts  of  our  (aid  Lord  and  Lady, 
''  the  King  and  Queen,   to  rife,  and  War  and    ^'^ 
"  Rebellion  againll:  our  faid  Lord  and  Lady,  the 
"  King  and  Queen,  within  this  Kingdom  of  £«§;- 
"  land,  to  move,  procure,  make,  and  levy.   And     ^^ 
"  you  the  faid  Sir  Richard  Grahrne,  John  Jjhton, 
"  and  Edmund  Elliot,  afterwards,   to  wit,   the     ^ 
"  thirtieth  Day  of  December,  now  laft  paft,   at     ^^ 
"  the  aforeiaid  Parifh  of  St.  Clement  Danes,  in  the 
"  County  of  Middlefex,  concerning,  and  for  the 
"  fame  your  Treafons,  and  traiterous  Compaffings, 
*'  Imaginations,   and  Purpofes  aforefaid,   to  exe-     ^ 
"  cute,   fulfil,  perfefl-,   and  bring  to  Eifeft,  for     J 
"  one  hundred  Pounds  in  Moneys,  numbred  by 
"  you  the  faid  Sir  Richard  Grahrne,  John  Jfiton, 
"  and  Edmund  Elliot,  then  and  there  paid,  and     ^^ 
*'  depolited,  unlawfully  and  traiteroufly  did  hire 
*'  and  prepare,  and  then  and  there  did  caufe  and 
"  procure  to  be  hired  and  prepared  a  certain  Ship,     ^ 
"  and  three  Men  ;    you,   the  faid  Sir  Richard 
"  Gralrrne,  John  JJlHon,  and  Edmund  Elliot,  with 
"  the  faid  Bills  of  Exchange,  and  the  aforefaid 
"  traiterous  Letters,  Notes,  Memorandums,  and 
"  Inftruftions  in  Writing,  into  the  Hands,   Cu- 
"  ftody  and  Pofieffion  of  you  the  faid  Sir  Richard 
"  Grahrne,  John  Ajloton,  and  Edmund  Elliot,  fe- 
*'  cretly,  unlawfully,  and  traiteroufly  kept,  con- 
*'  cealed   and  detained,    from  this  Kingdom   of    ^^ 
"  England,  unto,  and  into  France,   in  Farts  be- 
"  yond  the  Seas,  then  and  yet  under  the  Rule 
"  and  Government  of  the  faid  Lewis  the  French 
"  King,  then  and  yet  an  Enemy  of  our  faid  Lord 
"  and  Lady  the  King  and  Queen,  fecretly  to  car-     " 
"  ry  and  tranfport,  with  that  Intent,  the  faid  Bills     " 
**  of  Exchange,  traitorous  Letters,  Notes  and  Me-     " 
"  morandums,  and  Inllruftions  in  Writing  there     " 
"  in  Parts  beyond  the  Seas,  to  the  Enemies  of  our     " 
"  faid  Lord  and  Lady  the  King  and  Queen,  and     " 
"  other  evil-difpofed  Perfons  to  deliver  and  dif-     *' 
"  perfc.     And  the  fiid  moft  wicked  Treafons,  and     " 
*'  traiterous  Compaflings  and  Imaginations  afore-     *' 
"  faid,  to  fulfil,  perfeft,  and  bring  to  Effeftj  as     " 
*'  alfo  to  caufe,   promote  and  procure  the  afore-     " 
"  faid   Enemies  of  our  faid  Lord  and  Lady  the     *' 
"  King  and  Queen,   to  invade  this  Kingdom  of    " 
"  England  with  Ships  and  armed  Men.     And  you     " 
"  the  faid  Sir  Richard  Grahrne,  John  Jjhton,  and     " 
Edmund  Elliot,  afterwards,  to  wit,  the  thirtieth     " 
"  Day  of  D'>ccmher  now  laft  paft,  at  the  aforefaid     " 
"  Parilh  of  St.  Clement  Danes,  in  the  County  afore-     " 
"  faid,  concerning,  and  for  the  fame  your  Trca-     " 
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fons,  and  traiterous  Compaffings,  Imaginations 
and  Purpofes  aforefaid,  to  execute  and  fulfil,  mali- 
cioufly,   traiteroufly,   and  advifedly,   then  and 
there,  and  diverfe  other  Days  and  Times,  as 
well  before  as  after,  took  upon  yourfelves  to  ve- 
ry many  other  Traitors  to  be  aiding  and  alllft- 
ing  in  the  Execution  of  the  Treafons,  and  trai- 
terous Compaflings,  Imaginations  and  Purpofes 
aforefaid  j  and  then  and  there,  to  wit,  the  fame 
thirtieth  Day  of  December  now  laft  paft,  at  the 
Parifh  of  St.  Clement  Danes,   in  the  County 
aforefaid,   malicioufly,  fecretly  and  traiteroufly 
did  hire,  and  prepare,  and  then  and  there  did 
caufe  and  procure  to  be  hired  and  prepared  a 
certain  Boat,  and  one  Man,  to  the  Jurors  afore- 
faid unknown  j  you  the  faid  Sir  Richard  Grahrne, 
John  JJIiton,  and  Edmund  Elliot,  from  thence 
to,  and  into  the  aforefaid  Ship,  fo  as  aforefaid, 
hired  and  prepared  to  carry  and  convey.     And 
you  the  faid  Sir  Richard  Grahrne,  John  AJloton, 
■xcv^  Edmund  Elliot ,  malicioufly  and  traiteroufly 
into  the  fame  Boat,  then  and  there  did  enter; 
and  yourfelves   from  thence,   in   and  by  that 
fame  Boat,  unto  and  into  the  Ship  aforefaid, 
and  there  unlawfully  and  traiteroufly  did  caufe, 
and  procure  to  be  carried  with  the  Intention 
aforefaid.  And  you  the  faid  Sir  Richard  Grahrne, 
John  JJIoton,  and  Edmund  Elliot,  with  tlie  fame 
Bills  of  Exchange,  and  the  aforefaid  traiterous 
Letters,    Notes,  Memorandums  and  Inftrufti- 
ons  in  Writing,  and  in  your  Hands,  Cuftody 
and  Pofleflion  then  and  there,  in  and  with  the 
Ship  aforefaid,  did  fail,  and  depart  towards  the 
aforefaid  Kingdom  of  France,  in  Parts  beyond 
the  Seas ;   the  fame  your  moft  wicked,  evil, 
and  traiterous  Intentions,  Purpofes,   Compaf- 
fings and  Imaginations  aforefaid  to  fulfil,  per- 
tcft  and  promote,   againft  the  Duty   of  your 
Allegiance,  againft  the  Peace  of  our  faid  Lord 
and  Lady,  the  King  and  Queen  that  now  are, 
their  Crown  and   Dignity,    and   againft   the 
Form  of  the  Statute  in  that  Cafe   made   and 
provided.     And  the  IndiHment  further  fets  forth, 
that  long  before  the  aforefaid  nine  and  twen- 
tieth Day  oi  December  now  laft  paft,  open  War 
between  our  faid  Lord  and  Lady,  the  King  and 
Queen,    and  the   aforefaid    Lewis  the  French 
King  was  begun,   declared,   and   waged,   and 
yet  is:  Which  faid  Lewis  the  French  King,  and 
his  Subjefts,  and  the  Men  of  thofe  Parts,  then 
and  yet,   were,  and  are,   Enemies  to  our  faid 
Lord  and  Lady,  the  King  and  Qiieen  that  now 
are,  and  to  their  Kingdom  of  England :   And 
that  in  the  Time  of  the  aforefaid  War  between 
them  our  faid  Lord  and  Lady,  the  King  and 
Queen,    and   the  aforefaid  Lewis    the   French 
King,  you  the  faid  Sir  Richard  Grahrne,  John 
AJljton,  and  Edmund  Elliot,  being  Subjefts  of 
our  faid  Lord  and  Lady,  the  King  and  Queen 
that  now  are,  as  falfe  Traitors  againft  our  faid 
Lord  and  Lady,  the  King  and  Queen,  during 
the  War  aforefaid,  to  wit,  the  nine  and  twen- 
tieth  Day   of  December,   in  the  fecond  Year 
of  the  Reign  of  our  faid  Lord  and  Lady,  the 
King  and  Queen  that   now   are,   and   diverfe 
other  Days  and  Times  as  well  before  as  after,  at 
the  Parifh  of  St.  Clement  Danes  aforefiid,  in  the 
County  aforefaid,  with  Force,  and  Arms,  ^c. 
to  the  aforefaid  Enemies  of  our  faid  Lord  and 
Lady,  the  King  and  Queen  that  now  are,  un- 
lawfully, and  traiteroufly  were  adhering,  and 
alTifting,  and  in  Execution,  and   Performance 
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"  of  the  fame  adhering,  you  the  faid  Sir  Richard 
"  Grabme^  John  Jpton,  and  Edmund  Elliot,  then, 
"  and  there,  to  wit,  the  fame  nine  and  twentieth 
«'  Day  of  December,   in  the  fecond  Year   of  the 
"  Reign  of  our  faid  Lord  and  Lady  the  King  and 
*'  Queen  that  now  are,   abovefaid,  at  the  afore- 
*•  faid  Parifh  of  St.  Clement  Dana  in  the  County 
"  aforefaid,   flilfiy,   malicioufly,    and  traiteroufly 
*'  did  prepare,  and  compofe,  and  then  and  there 
"  did  caufe  and  procure  to  be  prepared  and  com- 
*'  pofed,  as  *hlfo  into  your  Cuftody   and  Poflef- 
*'  fion,  then  and  there  unlawfully,  fecretly,  and 
*'  traiteroufly,  did  obtain,  detain,  conceal,    and 
"  keep,  divers  traiterous  Letters,  Notes,  Memo- 
**  randums,  and  Inftruftions  in  Writing,  to  fhew 
"  and  inform  the  aforefaid  Leivis,  then,  and  yet  the 
"  French  King,  and  his  Subjefts,   then  and  yet 
"  Enemies  of  our  faid  Lord  and  Lady,  the  King 
"  and  Queen  that  now  arc,   of  and  concerning 
"  the  Number,  Force,  and  Condition  of  certain 
"  Ships,  for  and  on  the  Behalf  of  our  faid  Lord 
**  and  Lady,  the  King  and  Queen  oi  England,  then 
"  and   there  defigned,  and  preparing,   for  their 
"  Defence   of  their   Kingdom  of  England,   and 
"  their  Enemies  aforefaid  to  repel,  and  refill ; 
*'  and  how  fome  of  the  fame  Ships  were  Manned, 
"  and  of  the  Names  of  feveral  of  the  Captains 
*'  of  the  faid  Ships ;   and  how  the  Caftles  and 
*'  Fortrcfles  of  our  faid  Lord  and  Lady,  the  King 
*'  and  Queen,  called  Portfrnoutb,  South-fea,  and 
**  Gofport,  within  this  Kingdom  oi  England,  were 
*'  ftrengthened,  and  fortified,  and  how  thofe  fame 
"  Caflles  and  Fortrefles  into  the  Hands  and  Pof- 
"  feffion  of  the  fame  Enemies  of  our  faid  Lord 
*'  and  Lady,  the  King  and  Qiieen,  might  be  taken, 
*'  andfeizedj  as  alfo  of  the  Time,  Places,  Ways, 
*'  Manners,   and  Means,   by   which,  when   and 
*'  where  the  fame  Enemies  of  our  faid  Lord  and 
*'  Lady,  the  King  and  Queen  that  now  are,  this 
**  Kingdom  oi  England  might  invade,  andinfeft; 
*'  and  they  the  faid  Enemies,   and  the  Ships  of 
"  the  faid  Enemies  of  this  Kingdom  of  England 
*'  fhould  fight  againft  our  faid  Lord  and  Lady, 
*'  the  King  and  Queen,  and  their  faithful  Sub- 
*'  jefts.     And  that  during  the  War  aforefaid,  to 
*'  wit,   the  aforefaid  thirtieth  Day  of  December 
*'  now  lafl  paft,  you  the  faid  Sir  Richard  Grahme, 
*'  John  Ajhton,  and  Edmund  Elliot,  at  the  afore- 
"  faid  Parifli  of  St.  Clement  Danes  in  the  County 
**  aforefaid,  unlawfully,  and  traiteroufly  did  hire, 
*'  and  prepare,  and  then  and  there  did  caufe  and 
*'  procure  to  be  hired  and  prepared  a  certain  Ship, 
*'  and  three  Men,  you  the  faid  Sir  Richard  Grahme, 
"  John  y^fiton,  and  Edmund  Elliot,  with  the  fame 
*'  traiterous  Letters,  Notes,  Memorandums,  and 
*'  Inflruftions  in  Writing,  from  this  Kingdom  of 
*'  England,  unto,  and  into  France  in  Parts  beyond 
*'  the  Seas,   then  and  there  under  the  Rule  and 
*'  Government  of  the  aforefaid  Lewis  the  French 
.  *'  King,  then  and  yet  an  Enemy  of  our  faid  Lord 
*'  and  Lady,  the  King  and  Queen,  fecretly,  during 
"  the  War  aforefaid,  to  carry,  and  tranfport,  to 
"  the  Intent  the  fame  traiterous  Letters,   Notes, 
*'  Memorandums,   and   Inflruftions   in  Writing 
*'  there,  in  Parts  beyond  the  Seas,  to  the  afore- 
*'  faid  Enemies  of  our  faid  Lord  and  Lady,  the 
"  King  and  Queen  that  now  are,  to  deliver,  and 
"  difperfe  during  the  War  aforefaid,  in  Aid  of 
*'  the  faid  Enemies  of  our  faid  Lord  and  Lady, 
"  the  King  and  Queen,  in  the  War  aforefaid  : 
*'  And  that  you  the  faid  Sir  Richard  Grahme, 
*'  John  j^Jljton,  and  Edmtmd  Elliot,  during  the 
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"^  War  aforefaid,  to  wit,   the  aforefaid  thirtieth 

Day  oi  December  now  lafl:  paft,  at  the  Parifli  of 

St.   Clement   Danes,    in   the   County  aforefai<^> 

"  concerning,   and   for   the  fame   your  TreafonS 

"  and  traiterous  Adherings   and   Purpofes   afore- 

"  faid  to  execute  and  fulfil,   malicioufly,    traite- 

"  roufly,  and  advifedly,  then  and  there  did   hire 

"  and    prepare,   and    liicn   and    there   did   caufe, 

"  and  procure  to  be  hncd  and  prepared  a  certain 

Boat,   and  one  Man  to   the  Jurors  unknown, 

"  you  the  faid  Sir  Richard  Grahme,  John  JfJjton, 

"  and  Edmund  Elliot,  from  thence  to  and  into  the 

Ship  aforelaid,   by  you  as  aforefaid,   hired  and 

prepared  to  carry  and  convey  :    And  that  you 

"  the  faid  Sir  Richard  Grahme,  John  JJJjton,  and 

Edmund    Elliot,   malicioufly     and    traiteroufly 

into  the  fame  Boat,   then  and  there  did  enter, 

and  yourfelvcs  from  thence  fecretly  in  and  by 

the  fame  Boat,  unto  and  into  the  fiimc  Ship, 

then  and   there  did    caufe   and  procure  to  be 

carried  in  Profecution  of  the  Adhering  afore- 

"  faid.     And  you  the  faid    Sir  Richard  Grahme, 

"  John  JJloton,  and  Edmund  Elliot,  then  and  there 

"  with  the  fame  traiterous  Letters,  Notes,  Mcmo- 

"  randums,  and  Indruftions  in  Writing,  in  your 

"  Cuflody  and  Pcfl'eflion  being,  during  the  War 

"  aforefaid,   to  wit,   the  fame  Day  and  Year,  in 

"  and  with  the  Ship  aforeiaid  did  fail,   and  de- 

**  part  towards  the  aforelaid  Kingdom  of  France, 

"  to  the  Intent  the  fame  traiterous  Letters,  Notes, 

"  Memorandums,   and   Inftruftions   in  Writing, 

"  in  Parts  beyond  the  Seas  to  the  faid  Enemies 

"  of  our  faid  Lord  and  Lady,  the  King  and  Queen 

"  that  now  are,   to  deliver,   concerning  and  for 

"  Aid,   Intelligence,  and   Council,  by   you    the 

"  faid  Sir  Richard  Grahme,  John  Jjhton,  and  Ed- 

"  mund  Elliot,   to  the  fame  Enemies  of  our  faid 

"  Lord  and  Lady,  the  King  and  Queen  that  now 

"  are,  to  give  and  yield,  during  the  War  afore- 

"  faid,    againft  the  Duty  of  your   Allegiance, 

"  againfl:  the  Peace  of  our  faid  Sovereign  Lord 

"  and  Lady,  the  King  and  Qiieen  that  now  are, 

"  their  Crown  and  Dignity,  and  againft  the  Form 

"  of  the  Statute  in  that  Cafe  made  and  provided. 

How  fay  you  Sir  Richard  Grahme,  are  you  Guilty 

of  this  Felony  and  High  'Treafon  whereof  you  Jiand 

indiSled,  or  Not  Guilty  i* 

L.  Prefon.  My  Lord,  I  have  fomething  hum- 
bly to  offer  to  your  Lordlliips. 

L.  C.  J.  Holt.  What  is  it  your  Lordfhip  would 
fay.' 

L.  Prefon.  My  Lord,  I  find  I  (land  indided 
by  the  Name  of  S\r  Richard  Grahme,  Baronet,  but 
I  do  take  myfelf  to  be  entituled  to  another  way 
of  Trial,  as  being  a  Peer  of  England,  by  Virtue 
of  a  Patent  before  the  Vote  of  Abdication  was 
made  >  and  it  was  in  a  Time  when  all  your 
Proceffes,  and  all  your  Writs  went  in  the  late 
King's  Name,  and  all  Officers  afted  by  Virtue  of 
his  Commiflions.  My  Lord,  this  is  a  Matter 
that  concerns  me  in  Point  of  Life,  Eftate,  Po- 
fterity,  and  all  that's  dear  to  mc  ;  and  therefore 
I  defire  to  know  whether  your  Lordlliips  think 
fit  to  allow  me  my  Peerage ;  I  offer  it,  my 
Lord,  with  all  the  Refped  and  Modelly  imagi- 
nable. 

L.  C.  J.  Holt.  My  Lord,  I  apprehend  your 
Lordfliip  to  offer  againft  your  being  tried  here, 
that  you  are  a  Peer. 

L.  Prefon.  I  take  myfelf  to  be  fo,  my  Lord. 
L.  C.  J.  Holt.  My  Lord,  you  muft  make  that 
out  to  the  Court. 

G  g  g  L.  Prefon. 
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L.  Pyc[lon.  I  cold  your  Lordlhips  the  Ground 
of  my  Claim  and  Apprehcnfion :  It  is  from  a  Pa- 
tent I  received  before  the  Vote  of  Abdication, 
when  all  Commiffions,  and  all  Procefs,  and  all  the 
Couits  of  Judicature  run  in  that  Name. 

L.  C.  J.  Holt.  Where  is  that  Patent,  my  Lord? 
L.  Prefion.  It  is  in  the  Hands  of  the  Houfe  of 
Lords. 

L.  C.  y.  Holt.  My  Lord  Preftori^  we  cannot 
take  Notice  of  that  Patent  :  If  your  Lorddiip 
plead  that  you  were  made  a  Peer  by  a  Patent  un- 
der the  Great  Seal  of  England^  vou  muft  produce 
it  under  the  Great  Seal,  that  the  Court  may  fee 
what  it  is,  and  whether  it  be  fufficient  to  juftify 
your  Plea. 

L.  Prcfion.  I  hope  your  Lordfhip_  and  this 
Court  will  enable  me  to  do  that,  by  fending  an 
Order  to  the  Clerk  of  the  Houie  of  Lords,  to 
bring  the  Patent  hither;  for  it  is  in  his  Hands. 

L.  C.  J.  Holt.  My  Lord,  that  is  not  in  our 
Power  :  If  your  Lordfliip  take  yourfcif  to  be  a 
Peer,  and  would  thereby  flop  this  Court  from 
proceeding  to  try  you,  you  muft  be  ready  to  make 
it  out. 

L.  Prcjlon.  I  am  ready  to  make  it  out :  If  I 
had  my  Patent  here,  tlrat  would  make  it  out. 
Certainly  there  is  fomc  Authority  now  in  being 
(I  humbly  offer  it  with  all  Submiffion  and  Re- 
Ipeft)  that  may  order  th.e  Clerk  of  the  Houfe 
of  Lords  to  attend  this  Court,  and  produce  this 
Patent. 

/..  C.  y.  Holt.  My  Lord  Preflon,  we  are  not 
to  enable  you  to  plead  to  the  Jurifdidion  of  the 
Court. 

L.  PnftoH.  My  Lord,  I  offer  it  with  all  Refpe6t 
to  the  Court :  I  am  concerned  in  it  for  my  Life, 
and  my  All,  and  if  that  be  over-ruled,  this  I  hope 
you  will  do  before  you  go  on,  you  will  hear  me 
by  my  Council. 

L.  C.  y.  Holt.  My  Lord,  it  is  nothing  that  you 
have  faid ;  for  if  your  Lordfhip  plead  this  Plea  to 
the  Jurifdidion  of  the  Court,  it  ought  not  to  be 
received  without  fliewing  your  Patent. 

L.  Prejlon.  My  Lord,  I  defire  my  Council  to 
be  heard  to  this  Matter. 

L.  C.  J.  Holt.  I  know  your  Lordfhip  has  had 
the  Benefit  of  Council,  and  I  know  your  Coun- 
cil muft  tell  you,  that  what  you  fay  goes  for 
nothing,  unlefs  you  put  in  your  Plea,  and  pro- 
duce your  Patent,  that  the  Court  may  judge  up- 
on it. 

*  Mr.  Sell.  Gen.  My  Lord,  I 
have    obferved   what    my   Lord 

Prejlon  has  mentioned 

L.  Prejlon.  Pray,  Mr.  SoUicitor,  will  you  fpeak 
out,  that  I  may  hear  what  you  fay? 

Mr.  Soil.  Gen.  My  Lord,  I  (ay,  I  have  taken 
Notice  of  what  your  Lordfliip  has  offered :  It  has 
been  moft  truly  obferved  by  the  Court,  that  it  is 
your  Lordfhip's  Part  to  make  good  your  Plea,  and 
It  ought  not  to  be  expeded  that  any  Court  fhould 
help  a  Pcrfon  to  plead  to  its  Jurifdidion:  But  be- 
caufe  it  fliould  not  be  pretended  that  an  Advantage 
was  taken  againft  the  Prifoner  for  a  Defect  in  Point 
of  Form,  or  that  any  thing  was  infiftcd  on  which 
■fhould  have  the  Icaft  Appearance  of  a  Hardfhip, 
and  that  we  may  proceed  in  the  moft  clear  and 
unexceptionable  Manner  that  can  be,  I  muft  beg 
leave  to  obfcrve  to  your  Lordfliip  and  the  Court, 
how  far  this  Matter  which  my  Lord  Prejlon  has 
infifted  on,  has  been  debated  and  determined  in 
another  Place. 


'Sit  John  Somen. 


L.  C.  y.  Holt.  So }  on  Mr.  SoUicitor. 
Mr.  Soil.  Gen.  My  Lord,  upon  the  eleventh  of 
No-'jetiiber  i68p,  my  hoid  Pre/Ion  did  make  feme 
Claim  in  the  Houfe  of  Lords  that  he  was  a  Peer 
of  the  Realm  -,  the  Houfe  of  Lords  demanding  of 
him  upon  what  he  founded  his  Pretence:   He  laid 
he  claimed  by  Letters  Patents  from  the  late  King 
yamcs,   which  paffed  the  Great  Seal  before  the 
Time  of  the  Vote  of  Abdication.     The  Lords  re- 
quired that  thofe  Letters  fliould  be  produced,  which 
being  done,  and  my  Lord  Prejlon  infifting  upon 
his  Claim  to  be  a  Peer  of  England,   the  Lords 
thought  fit  that  Day  to  commit  my  Lord  Prejlon 
to  the  Cuftody  of  the  Black  Rod.    The  next  Day 
being  the  twelfth  of  November.,  upon  folemn  De- 
bate of  the  Validity  of  thefe  Letters  Patents,  and 
confulting  with  the  Judges  then  prefent,  the  Lords, 
net/line  contradicente.,  did  adjudge  and  declare  thofe 
Letters  Patents  to  be  void  and  null :  And  by  ano- 
ther Order   of  the  fame  Date,    they  did  order 
Mr.    Attorney   General  to    profecute    my  Lord 
Prejlon  in  the  Kin£s-Bench  for  a  High  Mifdemea- 
nor,  in  prefuming  to  claim  Peerage  by  thofe  Letters 
Patents.     And  by  a  Third,   it  was  ordered,  that 
the  Letters   Patents  lliould    remain    in  Cuftody 
of  the  Clerk  of  the  Parliament,     Thus  you  fee, 
my  Lord,  this  Matter  hath  had  already  a  folemn 
Determination  in  a  Court  which  had  the  moft  pro- 
per Conufance  and  Jurifdidion  of  Claims  in  this 
Nature.  And  they  having  pronounced  their  Judg- 
ment, I  did  not  think  it  would  have  been  urged 
again  in  this  Place.     I  thought  it  proper  to  men- 
tion thefe  Things,  to  fhevv  how  it  comes  to  pais 
that  my  Lord  Preflon  has  not  his  Letters  Patents 
to  produce,   and  to  fitisfy  every  Man  that  there 
is  no  Hardfhip  put  upon  my  Lord  Prejlon.,    by 
trying  him  here,  when  he  ought  to  be  tried  by 
another  Judicature.     The  I,ords  have  given  Judg- 
ment againft    thefe   Letters  Patents,    and    have 
ordered  that  they  fhall  remain  in  Cuflody  of  the 
Clerk  of  the  Parliament,  and  my  Lord  Prejlon  is 
not  a  Stranger  to  thefe  Tranfadions ;  and  there- 
fore if  my  Lord's  Council  had  been  of  Opinion 
he  could  have  made  any  ufe  of  them,  they  would 
have  inform'd  him  he  muft  have  taken  another 
Courfe  to  have  got  them,   and  could  not  exped 
this  Court  fhould  make  an  Order  for  him,  con- 
trary to  the  Order  of  the  Houfe  of  Lords,  to 
take  the  Letters  Patents  out  of  the  Hands  of  the 
Clerk  of  the  Parliament,  and  this,  to  help  him  to 
a  Plea  againft  their  own  Jurifdidion.     I  omitted 
one  thing,  that  upon  the  Z7th  of  the  fame  Month 
of  November.,  upon  my   Lord  Prejlon'^  humble 
Submifhon  and  Petition,   his  Lordftiip  was  dif^ 
charged  of  his  Imprifbnmenr,   and  the  Houfe  of 
Lords  were  pleafed  to  remit  the  Order  given  to 
Mr.  Attorney,  for  profecuting  him  in  the  Kin£s- 
Bench  for  the  Mifdemeanor :    So  that  I  cannot  but 
wonder  to  hear  of  this  Claim  of  Peerage  after  that 
Submiffion.     But  there  is  nothing  offered  to  the 
Court  by  my  Lord  that  the  Court  can  take  any 
legal  Notice  of.    If  my  Lord  will  plead  any  thing 
to  the  Jurifdidion  of  the  Court,  he  ought  to  have 
his  Plea  in  Form,  and  be  ready  with  his  Proofs  to 
make  it  good. 

Mr.  Scrj.  I'bompfon.  My  Lord  Prejlon.,  upon 
this  laft  Order  of  the  Houfe  of  Lords,  has  dif- 
claimcd  any  Right  of  Peerage  when  he  made 
his  Petition,  otherwife  he  had  not  been  dif- 
charged.- 


L.  Prcjlon,  My  Lord,  I  beg  Ipave- 


Mr. 
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Mr.  Serj.  'fhompfon.  Befides,  my  Lord,  what 
my  Lord  Preflon  offers  is  a  Matter  of  Record,  as 
all  Letters  Patents  arej  and  though  out  of  his 
Hands  he  might  have  had  Recourle  to  the  Record 
of  the  Enrollment. 

L.  Preflon.  For  that,  my  Lord,  I  muft  hum- 
bly beg  of  your  Lordfhips  a  little  Time  to  put  my 
felf  in  a  Capacity  to  plead  it  in  Form.  If  you  will 
over-rule  it,  I  can  fay  nothing  to  it ;  I  offer  it  with 
all  the  Modefty  and  Refpeft  imaginable. 

L.  C.  J.  Holt.  It  fhall  do  your  Lordfhip  no 
Prejudice,  my  Lord;  God  forbid  but  that  you 
fhould  make  ule  of  all  Advantages  that  you  can 
invent  for  your  Defence.  But,  my  Lord,  we  muft 
tell  you,  what  you  have  offered  is  nothing  that 
we  can  take  any  Notice  of,  unlefs  you  had  your 
Patent  to  produce,  and  we  cannot  give  your 
Lordfhip  Time  to  plead  to  the  Jurifdi£tion  of  the 
Court. 

L.  Preflon.  Then  if  your  Lordihips  are  pleafed 
to  over-rule  this  Matter,  I  fubmir,  but  1  hope 
you  will  give  me  leave  to  make  all  the  jutl  Defence 
I  can  make  for  myfclf  Does  your  Lordfhip  over- 
rule me  in  it? 

L.  C.  J  .Holt.  I  fuppofe  we  are  all  of  the  fame 
Opinion  i  if  not,  I  fuppofe  they  will  declare  their 
Minds. 

L.  C.  y.  Pollexfen.  That  which  has  been  faid 
by  Mr.  Sollicitor,  was  only  that  you  and  all  the 
World  may  be  fatisfied  that  there  is  nothing  of 
Hardfhip  put  upon  you.  But  the  Court,  if  this 
had  not  been  faid,  yet  could  take  no  Notice  of 
what  you  fay,  unlefs  it  were  pleaded,  and  pleaded 
in  legal  Form.  But  if  the  Matter  be  as  the  King's 
Council  have  reprefented  it,  that  this  Patent  you 
now  pretend  to  have,  hath  already  had  its  Deter- 
mination in  a  proper  Place,  this  Court,  which 
is  an  inferior  Court  to  that  of  the  Lords  in  Par- 
liament, cannot  intermeddle  with  it.  We  can- 
not help  you,  nor  can  we  fet  up  what  was  con- 
demned there.  So  that  you  can  entertain  no 
Hope  or  Expe6lation  of  our  doing  any  thing  for 
you  in  this  Matter,  or  any  Relief  or  Help  by  fuch 
a  Plea. 

*  L.  C.  Baron.  My  Lord  Pre- 
^s\:  Robert  Atbm.    ^^^  ^^^  ^^^  remember   (I  am 

fure  fbme  of  us  that  were  there  prefent  do)  that 
you  did  decline  further  infilling  upon  this  Matter 
in  the  Houfe  of  Lords  j  and  thereupon  you  had  that 
great  Favour  from  the  Houfe  fhewn  you,  as  the 
King's  Council  have  opened. 

L.  Preflon.  I  did  decline  it,  'tis  true,  my  Lord: 
When  they  had  declared  it  a  Mifdemeanor,  I 
made  my  Application  to  the  Court,  and  therein 
declared  I  was  forry  for  having  mifdemeaned  my- 
felf. 

Mr.  Serj.  1'hompfon.  If  your  Lordfhips  pleafe, 
we  will  read  the  very  Orders  of  the  Houfe  of 
Lords,  to  fatisfy  my  Lord  Preflon.,  that  we  put 
no  Hardfhip  upon  him. 

L.  Preflon.  If  there  be  any  thing  of  Hardfhip 
upon  me  in  this  Cafe,  it  is  becaufe  I  think  I  have 
a  Right  to  infifl  upon  this  Matter,  and  cannot 
have  an  Occafion  or  Power  to  have  that  which  I 
would  make  my  Defence  by. 

L.  C.  J.  Holt.  Your  Lordfhip  fhall  have  a  fair 
Trial,  if  you  will  pleafe  to  put  yourfelf  in  a 
Condition  to  be  tried,  by  pleading  to  the  Indid- 
ment. 

Mr.  Bar.  Lecbmere.  The  Lords  in  Parliament 
have  difclaimed  you  for  being  a  Peer,  and  wc  can- 
not make  you  one. 
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L.  Preflon.  My  Lord,  I  hope  your  Lordfhips 
will  put  no  hard  Thing  upon  mtr,  but  give  m^ 
Leave  and  your  Lordfhips  Help  to  make  my  De- 
fence. 

/..  C.  J.  Holt.  You  fhall,  by  the  Grace  of  God, 
have  all  the  Liberty  you  can  dcfiie  to  make  your 
Defence;  but  you  mufl  firft  plead. 

L.  Preflon.  Since  your  Lordfhips  are  pleafed  to 
over-rule  me  in  this  Cafe,  I  fhall  fay  no  more  of 
it.  I  did  not  intend  to  offer  any  thing  that  might 
be  an  Offence  to  the  Court.  . 

L.  C.  J.  Holt.  As  I  told  your  Lordfhip  before, 
fo  I  affure  you  now  again,  it  (hall  do  you  no  Pre- 
judice. 

L.  Preflon.  Then,  if  your  Lordfhip  pleafe,  fince 
the  Language  is  different  in  which  the  Indiftment 
is  written  from  that  in  which  it  was  read,  and 
fome  Things  may  be  of  different  Signification  in 
both  Languages,  I  defire  the  Indiftment  may  be 
read  in  Latin. 

L.  C.  J.  Holt.  Read  it  in  Latin. 

L.  Preflon.  I  have  one  Thing  to  beg  of  your 
Lordfhip  before  it  be  read. 

L.  C.  J.  Holt.  What  is  it  you  defire,  my  Lord? 

L.  Preflon.  My  Lord,  1  humbly  defire,  be- 
caufe I  cannot  retain  all  the  Contents  in  my  Me- 
mory, that  my  Sollicitor  may  have  Leave  to  fland 
by  me. 

L.  C.  y.  Pollexfen.  Do  you  all  join  in  this  De- 
fire ?  For  if  you  fhould  each  of  you  feverally,  have 
it  read  a  great  many  Times  over,  they  that  take 
Notes  in  Short-hand  may  take  a  Copy  of  it  as  it 
is  read,  and  a  Copy  is  not  to  be  allowed. 

L.  C.  y.  Holt.  If  we  find  they  defire  to  be  trou- 
blefome,  we  can  over-rule  them. 

L.  Preflon.  I  would  be  guilty  of  nothing  that 
may  give  the  Court  Offence,  nor  offer  any  thing 
that  fhould  take  up  the  Time  of  the  Court  unne- 
ceffarily. 

L.  C.  y.  Holt.  If  they  would  have  it  read  in 
Latin.,  let  it  be  read. 

L.  Preflon.  If  it  be  troublefome  to  the  Court,  I 
wave  it  my  Lord. 

L.  C.  y.  Holt.  No,  we  do  not  think  it  trouble- 
fome, 

L.  C.  y.  Pollexfen.  Mr.  Jfljton,  and  Mr.  Elliot, 
do  you  defire  to  have  it  read  again  ? 

Jflnon.,  Elliot.  We  all  join  with  my  Lord,  and 
defire  it  may  be  read  in  Latin. 

L.C.J.  Holt.  Read  it.     [JFhich  was  done.'] 

CI.  of  Arr.  Juratores  pro  Domino  Rege  (^  Do- 
mina  Regma^  fuper  Sacrament  urn  fuum  prafentant 
quod  ■  £5*  contra  formam  Statuti  in  eo  cafu  editi 
(^  provifl. 

L.  Preflon.  My  Lord,  I  am  forry  I  have  talten 
up  fo  much  of  your  Time,  I  thought  the  Difference 
of  Language  might  have  made  fome  Miflake, 
which  I  thought  would  be  of  Advantage  to  me  in 
my  Trial :  And  for  the  fame  Reafon,  I  humbly  re- 
quefl  you  will  pleafe  to  order  me  a  Copy  of  the 
Indiftment. 

L.  C.  y.  Holt.  My  Lord,  that  we  cannot  do; 
it  hath  been  frequently  demanded  upon  thefc  Oc- 
cafions,  but  always  denied.  I  have  always  known 
it  denied. 

L.  Preflon.  Your  Lordfhip  will  give  me  leave  to 
fay  what  your  Lordfliip  muft  needs  know  much  bet- 
ter than  I.  There  is  a  Statute  in  the  46th  o(Ed.  III. 
that  doth  order  a  Copy  of  any  Record  to  any  Pri- 
foner,or  other  Perfon,  if  he  demand  it :  And  it  has 
been  granted,  as  I  am  informed  in  other  Cafes, 
particularly  in  the  Cafe  of  Colonel  Sidney. 

Ggg2  L.c.y. 
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L.  C.  y.  Holt.  No,  my  Lord,  it  was  denied  in 
Colonel  Siilnef^  Cafe. 

L.  Prejlon.  If  I  miftake,  I  beg  your  Lordfhips 
Pardon.  It  is  a  Reafon  in  a  late  Law  made  for 
the  Rcvcrfal  of  Mr.  CoiiiiJI/s  Attainder.  The 
Parliament  do  there  fay  that  it  was  not  a  legal 
Trial,  becaufe  he  had  liot  a  Copy  of  the  Indift- 
ment,  and.Time  given  him  to  prepare  for  his  De- 
fence. 

L.  C.  y.  Holt.  Truly,  my  Lord,  I  do  not  know 
how  that  Matter  ftands :  That  Reverfal  of  Mr. 
Cortiijlys  Attainder  is  but  a  private  Act  of  Parlia- 
ment. I  never  faw  it,  nor  heard  it  read,  nor  can 
we  take  Notice  of  it.  But  your  Lordfliip  is  to 
be  tried  by  the  fame  Methods  of  Law  that  all 
Perfons  that  have  gone  before  you  have  always 
been.  It  has  ahvays  been  the  Courfe,  that  the  Pri- 
foncr  fhould  not  have  a  Copy  of  his  Indiftment  j 
Colonel  Siil>iey  had  it  not;  and  I  remember,  in  the 
Cafe  of  Sir  Henry  Fane,  in  the  Year  1662,  he  de- 
manded a  Copy  of  the  Indiftment,  and  it  was  de- 
nied him;  and  it  has  been  conftantly  denied  ever 
fince  in  fuch  Cafes. 

L.  Prefton.  I  humbly  defire  to  know  whether 
it  was  not  granted  in  the  Cafe  of  my  Lord 
Rufel. 

L.  C.  y.  Holt.  No  indeed,  my  Lord,  my  Lord 
Riifel  had  it  not;  I  can  take  it  upon  me  to  fay 
that,  for  I  know  all  the  Proceedings  in  that 
Cauie. 

L.  C.  y.  Polkxfen.  No,  my  Lord,  never  any 
Man  had  it  in  all  my  Experience. 

L.  C.  y.  Holt.  Some  of  us  that  are  here  were 
of  Council  for  my  Lord  Rufel  at  that  Time,  and 
we  did  not  advife  him  to  demand  a  Copy  of  the 
Indiftment,  for  we  knew  he  could  not  have  it  by 
Law. 

L.  Pre/Ion.  I  am  very  tender  of  taking  up  your 
Lordfhips  Tims  unneceflarily,  but  it  (lands  me  up- 
on to  do  all  I  can  to  defend  myfelf ;  may  not  I 
have  my  Council  heard  to  that  Point?  Becaufe  if 
it  be  a  Point  of  Law,  though  your  Lordlhips  are 
of  Council  for  the  Pnfoner,  yet  I  beg  that  I  may 
have  my  Council  heard  to  argue  it. 

L.  C.  y.  Holt.  To  what  Point  would  you  have 
your  Council  heard  ? 

L.  Prejlon.  To  that  Point,  whether  I  may  not 
have  a  Copy  of  my  Indi£i:ment  according  to  the 
46th  of  Edward  the  Third.  That  is  the  Point  I 
would  have  my  Council  heard  to. 

L.  C.  y.  Holt.  There  is  no  fuch  Statute  as  your 
Lordfhip  mentions,  that  gives  the  Prifoner  a  Co- 
py of  his  Indiftment. 

Air.  yones.  If  your  Lordlhip  pleafe  to  hear  me 

for  my  Lord  Prejlon 

L.  C.  y.  Holt.  Nay,  Mr.  yones,  you  are  mi- 
flakcn  in  this  Matter :  If  my  Lord  himfelf  will 
fhew  that  there  is  any  fuch  Statute,  we  will  con- 
fider  of  it;  and  if  it  be  a  Matter  that  requires  De- 
bate, we  may  aflign  my  Lord  Council  to  argue  it; 
but  till  then  Council  are  not  to  be  heard.  My 
Lord  Prejlon,  if  your  Lordfliip  can  fhew  us  that 
Statute,  pray  do. 

L.  Prejlon.  My  Lord,  I  dcfirc  none  if  it  be 
not  fo. 

L.  C.  y.  Holt.  I  have  heard  a  Difcourfc  con- 
cerning fuch  a  Statute,  but  I  could  never  find 
it. 

L.  Prejlon.  I  fuppofe  my  Sollicitor  is  here  with 
it;  there  is  fuch  a  Statute,  my  Lord. 

L.  C.  y.  Pollexfen.  The  Court  over-ruled  it  in 
the  Cafe  of  Sir  Henry  Fane, 


L.  C.  y.  Holt.  And  fo  it  was  I  remember  in 
another  Cafe,  and  in  none  of  the  Trials  that  have 
been  fince  King  Charles  the  Second  came  in,  was 
ever  a  Copy  given  that  I  know  or  heard  of. 

Mr.  Soil.  Gen.  My  Lord,  this  Statute  that  my 
Lord  Prejlon  mentions,  46  of  Ed.  III.  is  printed 
at  large  in  the  Preface  to  my  Lord  Coke's  third  Re- 
port ;  and  has  been  infilled  upon  in  feveral  Cafes 
in  the  Khig's-Bench,  where  the  Prifoner  has  de- 
fired  a  Copy  of  his  Indiftment ;  but  a  Copy  has 
been  always  denied,  and  this  Statute  has  been  ta- 
ken to  extend  only  to  Records,  which  may  be 
Evidence  for  the  Subjeft. 

L.  C.  y.  Pollexfen.  'Twas  always  ruled  that  it 
did  not  extend  to  this  Matter. 

L.  C.  y.  Holt.  My  Lord,  'tis  a  Mifconftruftion 
of  that  Statute  that  your  Lordfhip  thinks  that  it 
gives  the  Prifoner  a  Copy  of  his  Indidment :  For 
that  Statute  fiys,  that  all  Perfons  fhall  be  free  to 
make  ufe  of  the  publick  Records,  and  take  Copies 
of  them,  becaul'e  oftentimes  the  Records  are  Evi- 
dences of  Mens  Eftates,  and  their  Titles. 

L.  Prejlon.  My  Lord,  an  Indiftment  I  fuppofe 
is  a  Record . 

L.  C.  y.  Holt.  But  not  fuch  a  Record  as  is  with- 
in the  Intent  of  that  Statute. 

L.  Prejlon.  My  Lord,  I  am  tender  of  taking  up 
your  Lordfliips  Time ;  but  fince  all  that  is  dear  to 
me  is  at  Stake,  I  defire  to  this  Point  I  may  be 
heard  by  Council. 

L.  C.  y.  Pollexfen.  My  Lord,  I  am  fatisfied 
you  have  had  Council  with  you,  I  have  heard  a 
great  many.  Does  any  one  of  them  tell  you 
that  this  has  been  done  ?  If  ever  any  one  of 
them  will  come  and  fhev^r  us  when  it  has  been 
done,  you  fay  foraething,  but  I  dare  fay  none  of 
them  will,  or  can.  Mr.  yones  there,  is  as  like  as 
any  body,  but  I  believe  he  will  not  fay  it  ever  was 
done. 

L.  Prejlon.  My  Lord,  I  cannot  fay  my  Coun- 
cil has  told  me  fo,  but  I  have  read  fuch  a  Statute 
myfelf;  for  it  flands  me  upon  it,  and  I  believe 
there  is  fuch  a  Statute,  and  it  will  be  produced 
before  your  Lordfhips.  If  your  Lordfhips  will 
infill  upon  not  allowing  me  a  Copy,  I  defire  I 
may  be  heard  to  it  by  my  Council ;  for  I  take  it 
to  be  a  Point  of  Law,  with  humble  Submiffion  to 
your  Lordlhips. 

L.  C.  y.  Holt.  My  Lord,  we  mufi:  not  hear 
Council  to  debate  plain  Points  that  have  no  man- 
ner of  Qiicflion  in  them :  It  has  been  always  dif^ 
allowed,  and  'tis  a  fettled  Point  at  Law,  and  as 
plain  as  any  whatfoever,  that  no  Copy  of  an  In- 
diftment  ought  to  be  allowed  to  a  Prifoner  in  Fe- 
lony or  Treafon. 

L.  Prejlon.  My  Lord,  there  is  a  Statute  that 
fays  it  fhall  be  allowed  to  all  Perfons  to  have  Co- 
pies of  Records,  as  well  for,  as  againfl;  the  King, 
and  certainly  the  Indidlment  is  a  Record,  and  a 
Record  of  great  Confequence  to  me  at  this  Timcj 
and  though  my  Council  has  not  told  me  when  it 
was  done,  yet  thofe  that  I  have  advifed  with,  do 
fay  that  the  Statute  is  exprefs. 

L.  C.  Baron.  If  any  doubtful  Words  be  in  fuch 
a  Statute,  yet  the  conftant  Praftice  muft  expound 
it;  and  fince  it  has  been  fo  often  denied,  nay  al- 
ways, the  Law  is  now  fettled,  that  it  is  not  with- 
in the  Meaning  of  that  Statute. 

L.  C.  y.  Holt.  We  muft  go  in  the  Way  of  our 

Piedeceffors,  we  received  the  Law   from  them, 

and  muft  not  contradift  the  received  Praftice  of 

the  Judges  in  all  Ages,  nor  alter  the  Dctermina- 

a  tions 
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tions  that  have  been  made  in  all  Cafes  of  the  like 
Nature. 

L.  Prejlon.  I  hope  your  Lordfhips  intend,  and 
I  don't  queftion  it,  that  my  Trial  fhould  be  a  legal 
Trial.  If  there  be  fuch  a  Statute  that  gives  me  a 
Copy  of  the  Indiftment,  and  the  Court  deny  it 
me,  I  am  not  legally  tried. 

L.  C.  J.  Pollcxfen.  If  you  pleafe  to  name  the 
Statute,  my  Lord,  it  (hall  be  read  to  you ;  but 
you  are  miilaken  if  you  think  there  is  any  thing 
in  that  Statute  that  will  do  your  Lordfliip  Ser- 
vice in  this  Point. 
L.  C.  J.  Holt.  See  the  4(5th  of  Edw.  III.  Read  it. 
L.  Prejlon.  Here  is  a  Copy  of  the  Record  in 
Court. 

L.  C.  y.  Polkxfm.  It  is  not  printed,  but  it  is 
mentioned  in  the  Preface  to  my  Lord  Coke's  third 
Report,  and  'tis  mentioned  no  where  but  there 
that  I  know' of ;  but  whether  there  were  any  luch 
Statute  or  no,  Nonconflat;  for  it  is  not  printed. 
But  if  it  be  a  Statute,  it  does  not  meddle  with  Things 
of  this  Nature,  fuch  as  Indiftments;  for  you  muft 
confider,  my  Lord,  yours  is  not  a  Cafe  different 
from  all  other  Cafes  of  like  Nature  as  to  this  j  but 
it  is  the  Cafe  of  all  Men  that  are  tried  as  you  are 
to  be.  And  if  all  People  were  to  have  Copies  of 
their  Indiftments  to  make  Exceptions  out  of  them 
before  they  plead,  inftead  of  Days  of  Goal  Deli- 
very, the  whole  Year  would  not  be  fufficient,  but 
would  be  fpent  before  they  could  be  brought  to 
their  Trial. 

L.  Prejlon.  My  Lord,  I  am  to  defend  my  felf 
as  I  can  by  Law,  and  not  to  confider  what  other 
People's  Cafes  are.  It  is  my  particular  Cafe  now ; 
what  the  Cafe  may  be  as  to  any  other  hereafter, 
or  what  the  general  Confequence  may  be,  is  not  to 
be  confidered  j  but  if  there  be  any  thing  that  is 
legal,  that  can  give  me  an  Advantage  in  making 
my  Defence,  1  know  your  Lordihips  are  too 
juft  to  hinder  mc  from  taking  Advantage  of 
"it. 

L.  C.  Baron.  My  Lord,  it  is  no  new  Thing  to 
demand  it ;  it  has  been  frequently  demanded,  but  it 
has  been  always  over-ruled. 

L.  Prefton.  My  Lord,  it  is  now  defired,  and  a 
Reafon  is  given  you  that  perhaps  was  not  given 
before :  There  is  fuch  a  Law.  My  Lord  Chief 
Juftice  fays  well  it  is  not  printed,  but  it  is  a  Record, 
and  there  is  a  Copy  of  that  Record  in  Court.  I 
defired  there  fhould  be,  I  am  fure. 

L.  C.  J.  Holt.  If  you  have  a  Copy  of  any  Re- 
cord of  an  A£t  of  Parliament,  it  fhall  be  read,  if 
it  be  proved. 

L.  Prejlon.  N.iy,  we  offer  nothing  if  we  don't 
prove  itj  but  there  is  fuch  a  Record,  and  the  Sol- 
licitor  is  ready  to  atteft  it.  Pray  fwear  Mr. 
Wbitaker. 

Mr.  Serj.'thompjon.  Swear  him. 
Clerk  of  Arr.  You  fhall  true  Anfwer  make  to 
all  fuch  Qucilions  as  fhall  be  demanded   of  you 
by  the  Court.     So  help  you  God.     Is  this  a  true 
Copy  ? 

Mr.  U'loitaker.  It  is  a  true  Copy. 
L.  C.  y.  Holt.  Where  did  you  examine  it  ? 
Mr.  IFbit.zkcr.  My  Lord,   it  is  a  true  Copy  of 
the  Record,  I  examined  it  at  Mr.  Pettyt's  Office 
in  the  Tower. 

L.  C.y.  Pollesjen.  Upon  what  Number  Roll  is 
it  ? 

Mr.  IVhitaker.  There  is  the  Number  Roll  and 
all  upon  the  Book. 


Clerk  reads.  Item  pria  les  Covmons  que  come  re- 
corde  ijf  queconque  choje  en  la  Court  Ic  Roy  de  reafon 
devoient  demurrer  illevques  pur  perpetual  evidence  6? 
eide  de  touts  parties  a  ycclly  ^  de  touts  ccux  a  qwux 
en  nul  manner  ills  atleignent  quant .^  rnejikr  lour  fuit. 
Et  ja  de  nouvel  rejufent  en  la  Court  nojlre  dit  Seivnior 
de  ferche  on  eijidence  encounter  le  Roy  ou  dijadvantage 
de  luy.  ^ue  pleafe  os  de'iner  per  Ejiatute  que  Scrcbe 
^  y  Exemplification  joit  jattz  as  toutz  Gcntz  de  que- 
conque  Rccorde  que  les  toucbe  en  afcun  manner  auxy 
bten  de  ce  que  cbict  cncountre  le  Roy  come  autres  Gentz. 
Le  Roy  le  voet. 

L.  C.J.Pollexfen.  It  is  only  Copies  of  Records 
that  they  fhall  have  for  Evidence. 

L.  C.y. Holt.  My  Lord  Prejlon,  your  LordHiip 
hears  by  this  Record,  you  may  as  well  pray  that 
an  Exemplification  be  made  of  this  Indictment  as 
a  Copy;  for  fo  the  Words  of  this  Act  run;  it 
is  only  meant  of  thofe  Recards  that  were  to  be 
given  in  Evidence.  But  this  Indictment  that  you 
would  have  a  Copy  of,  is  not  now  to  be  given 
in  Evidence,  nor  to  be  exemplified,  and  lb  it  does 
not  reach  your  Cafe. 

L.  Prejlon.  My  Lord,  this  Indiftment  is  a  Re- 
cord, and  a  Record  againft  me,  and  I  think  it  is 
given  in  Evidence  againft  me. 

Mr.y.  Jyres.  No,  my  Lord,  it  is  no  Evidence, 
but  an  Accufation ;  it  is  no  Proof  at  all. 
L. Prejlon.  It  is  always  fworn  unto. 
Mr.  y.  Eyres.  The  Witneffes  are  fworn  that  te- 
ftify  the  Matter  of  it  to  the  Grand  Jury,  but  the 
Indiftment  itfelf  is  no  Evidence. 

L.  C.  y.  Holt.  Suppofe  a  Statute  be  doubtful, 
as  truly  1  do  not  take  this  to  be,  we  are  to  ex- 
pound the  Statute  as  it  has  been  expounded  in  all 
Ages.  It  was  never  thought  by  any  Judges  in 
any  Reign,  that  this  Statute  did  entitle  "a  Priibner 
to  have  a  Copy  of  his  Indiftment,  but  always  held 
the  contrary. 

L.  Prejlon.  Will  your  Lordmip  bepleafedthen 
to  allow  me  Council  to  be  heard  to  it? 

L.  C.  y.  Holt.  No,  my  Lord,  not  Council  in 
a  plain  Cafe  :  If  the  Court  apprehend  there  is  any 
Matter  that  may  be  debateablc,  or  whereupon  a 
Doubt  may  be  made,  we  may  aflign Council,  and 
fhall  J  but  never  in  a  plain  Cafe,  where  there  is  no 
manner  of  Queftion. 

L.  Prejlon.  My  Lord,  here  is  a  Doubt  in  this- 
Cafe, 

L.C.  Baron.  But,  my  Lord,  it's  not  the  Doubt 
of  the  Prifoner,  but  the  Doubt  of  the  Court,  that 
will  occafion  the  affigning  Council. 

L.  Prejlon.  But  the  Prifoner  may  offer  his  Doubt 
to  the  Court,  and  your  Lordlbips  arefojuff,  that 
you  will  take  Care  that  the  Doubt  may  be  legally 
refolved. 

L.  C.  y.  Holt.  My  Lord,  it  is  our  Duty  to  fee 
Juftice  and  Right  done,  and  God  willing,  it  iLall 
be. 

L.  Prefton.  And  I  am  bound  in  Duty  to  mv 
felf,  in  fuch  a  Cafe,  to  infift  upon  all  Advantages  I 
can  have  by  Law, 

L.  C.  y.'Holt.  My  Lord,  no  body  blames  you, 
though  your  Lordlhip  do  urge  Things  that  are  un- 
necefliiry,  or  improper  j  and  we  lliall  take  Care 
that  it  fhall  not  tend  to  your  Lordlhip's  Prejudice. 
We  confider  the  Condition  you  are  in  ;  you  ftand 
at  the  Bar  for  your  Life-,  you  fiiall  have  all  the  fair 
and  juft  Dealings  that  can  be  ;  and  the  Court,  as 
in  Duty  bound,  will  fte  that  you  have  no  Wrong 
done  you. 

L.c.-r. 
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L.  C.  J.  Pollexfen.  My  Lord  Prefton^  for  this 
Thing  that  you  now  mention,  in  all  Ages,  in  all 
our  Books,  it  is  the  fame  Thing,  and  has  been  in 
all  Mens  Cafes  that  have  been  for  their  Lives,  dc-_ 
nied  ;  and  this  Statute  that  you  bring  is  quite  ot 
another  Intent  :  For  it  is  iiud,  the  Records  ihall 
remain  in  Court  for  perpetual  Evidence,  and  the 
aidmg  of  all  Perlons  to  whom  they  fhall  be- 
long. My  Lord,  this  is  none  of  your  Cafej  for 
God  knows,  you  expecSt  no  Aid  from  this  In- 
didment  :  But  this  is  meant  of  all  Copies  that  con- 
cern the  Eftates  of  Men,  that  they  may  have  Re- 
courfe  to  their  Records  to  make  out  their  Evidences 
to  their  Ellates,  or  to  have  them  exemplified  un- 
der the  Seal  of  the  Court  for  Evidence  :  But  to 
have  a  Copy  of  an  Indictment,  thereby  to  be  ena- 
bled to  conllilt  with  Council  how  to  make  Excep- 
tions to  that  Indiftment,  is  a  Thing  that  has  been 
denied  in  all  Ages,  by  all  the  Judges  that  ever  were. 
If  any  one  can  fay  to  the  contrary,  it  were  fome- 
thing  V  but  fliall  we  now  admit  Council  to  debate 
a  Thing  that  has  been  in  all  Ages  denied,  and  ne- 
ver admitted  ib  much  as  once?  That  cannot  beex- 
pefted  from  us. 

L.  Prefton.  The  Ad  Hiys,  That  it  fliall  be  all 
Records  that  fhall  be  in  Aid  to  any  Perfon  that 
fhall  defile  it.  Here  is  no  Diftinftion  made  of 
what  Kind  the  Records  are  to  be.  If  it  be  for  the 
Aid  of  any  Perfon,  it  ought  to  be  granted,  and 
I  may  be  aided  by  this  Record,  if  I  have  a  Copy 
of  it ;  and  I  think  it  is  hard,  when  I  am  fo  much 
concerned  in  this  Record,  that  I  cannot  be  help'd 
to  it  by  this  Law. 

L.  C.  y.  PoUexfen.  Conftant  Experience  has 
gone  according  to  what  we  fay. 

L.  Prefton.  U  that  be  Law,  and  it  has  not  been 
demanded,  then  they  arc  notentituled  to  have  the 
Benefit  of  it  :  But  now  I  demand  it,  fure  it  is 
good  Law. 

L.  C.  J.  Holt.  It  is  no  Qiieftion  a  good  Law, 
but  not  applicable  to  your  Lordfhip's  Cafe  :  I 
fuppofe  we  are  all  of  the  fame  Opinion  j  if  any 
think  othcrwife,  I  defire  they  would  fpeak. 

L.  Prefton.  My  Lord,  I  fubmit  to  the  Court, 
but  then  I  defire  one  Thing.  You  know  my  Life, 
my  Fortune,  my  Reputation,  my  Pofterity,  and 
all  are  at  Stake,  and  all  that  is  dear  to  me  muft 
fall  with  me  if  I  mifcarry  :  Therefore  I  take 
Leave  to  reprefent,  that  1  have  had  very  fhort 
Notice  of  my  Trial.  I  do  afiure  you,  I  have  not  had 
above  fix  or  feven  Days  Notice :  I  hope  you  will 
not  refufe  me  a  litte  longer  Time  before  I  come  to 
my  Trial  j  and  I  have  had  no  Copy  of  the  Jury 
yet. 

Mr.  Soil.  Gen.  If  my  Lord  pleafe  to  plead  to 
the  Indi£l:ment,  that  will  be  Time  enough  to 
move  afterwards,  and  till  Iflue  is  joined,  it  can- 
not properly  be  moved  for. 

L.  C.  J.  Holt.  It  is  not  proper  to  defire  Time 
yet,  till  you  have  put  your  felf  upon  your  Trial, 
by  pleading  to  the  Indiftment. 

L.  Prefton.  It  was  granted  in  Colonel  Sidney's 
Cafe:  He  had  eight  or  ten  Days  granted  him  after 
he  had  pleaded  j  and  in  the  Aft  for  the  Reverfal  of 
Mr.  Corm/Jys  Attainder,  it  is  given  as  one  Caufe 
for  the  Reverfal,  that  he  had  not  Time  to  prepare 
for  his  Defence. 

L.  C.J.  Holt.  My  Lord,  feven  Days  is  very  fair 
Notice.  Your  Lordfhip  knew  when  the  Seflions 
would  be,  and  your  Lordfliip  might  reafonably 
expcft,  that  you  fhould  be  tried  here:  I  think 
truly  you  have  had  very  fair  Notice. 


Mr.  J/hton.  My  Lord,  we  have  had  feven  Days 
Notice  of  our  Trial,  'tis  true.  This  Day  Sevennight 
at  Night  we  had  Notice  we  were  to  be  tried  as 
this  Day  >  but  three  of  the  feven  we  had  not  the 
Liberty  of  feeing  any  Friend,  or  Council,  or  any 
body,  not  till  Tuefday  Night,  and  that  we  goC 
with  great  Application,  and  great  Charge,  to  get 
an  Older  for  Council  to  come  to  us :  So  that 
though  we  had  feven  Days  Notice,  yet  we  have 
had  but  three  Days  in  all  toconfult  with  any  body  j 
and  we  never  have  had  a  Copy  of  our  Jury  till 
this  Minute. 

L.  C.  J.  Pollexfen.  We  fee  the  Nature  of  the 
Thing,  and  I  am  forry  that  I  muft  fay,  it  is  fit 
that  we  fliould  take  Notice  of  it.  Perhaps  the 
Thing  that  you  are  accufed  of  is  not  true  }  but  if 
it  be  true,  you  fee  what  it  is,  that  there  are  Let- 
ters and  Papers  preparing  for  a  Defign  to  fee  all 
the  Kingdom  in  Confufion.  Men  that  will  ven- 
ture upon  fuch  fort  of  Things,  are  not  to  condemn 
the  Law,  if  it  be  a  little  hard  upon  them;  for 
'tis  the  common  Prefervation  that  is  principally 
aimed  at  in  Profecutions  of  this  Nature  j  and  if 
this  Accufation  be  true,  'tis  but  juft  and  reafona- 
ble,  that  all  Speed  fhould  be  ufed  to  enquire  into, 
and  prevent  it ;  and  as  it  falls  out  in  this  Cafe,  it 
is  not  in  our  Power  to  do  it.  This  Sefl[ions  is  let 
before  this  Bufinefs  is  known,  and  this  is  an  AGt 
done  in  this  County,  and  therefore  the  Seflions  is 
the  proper  Place  for  the  Trial ;  and  fo  you  have 
the  fame  fort  of  Proceedings  that  all  other  Cri- 
minals have,  which  are  very  many,  though  I 
hope  not  many  of  fo  high  a  Nature.  Seven  Days 
Notice  you  have  had,  you  acknowledge  ;  if  my 
Lords  pleafe  we  will  indulge  you  as  far  as  we  can, 
and  give  you  Time  for  your  Trial  till  to  Morrow, 
but  you  muft  plead  prefently. 

L.  C.  y.  Holt.  My  Lord,  we  debate  the  Time 
of  your  Trial  too  early  ;  for  you  muft  put  your 
felf  upon  your  Trial  firft,  by  pleading. 

L.  Prefton.  My  Lord,  I  hope  I  fhall  always  carry 
my  felf  as  becomes  me  towards  the  Court  >  but  I 
do  not  really  think  that  you  have  any  Trials  that 
are  of  fo  great  Concernment,  and  this  fure  is  a  fit 
Time  for  me  to  offer  itj  for  it  may  be  I  have  a 
great  many  WitnefTes  in  the  Country,  and  at  a 
Diflance  from  this  Place,  and  one  another. 

L.  C.  y.  Holt.  My  Lord,  we  cannot  difpute  with 
you  concerning  your  Trial,  till  you  have  pleaded. 
I  know  not  what  you  will  fay  to  it,  for  ought  I 
know  there  may  be  no  Occafion  for  a  Trial.  I 
cannot  tell  what  you  will  plead  >  your  Lordfhip 
muft  anfwer  to  the  Indiftment  before  we  can  enter 
into  the  Debate  of  this  Matter. 

L.  Prefton.  Will  your  Lordfhip  give  me  Leave 
to  move  it  afterwards  ? 

L.C.y.  Holt.  You  may  offer  any  thing  then  con- 
cerning your  Trial :  If  you  can  fhew  any  Reafon  to 
defer  it,  it  will  be  proper  to  do  it  then. 

L.  Prefton.  Truly,  my  Lord,  I  think  one  Rea- 
fon why  my  Trial  ought  to  be  put  off  is,  becaufc 
I  have  Privilege  of  excepting  againft  fo  many 
of  my  Jury ;  but  if  I  have  not  Time  to  look  into 
the  Pannel,  I  fliall  lofe  that  Privilege. 

L.  C.J.  Holt.  We  are  not  to  come  to  that  yet, 
you  are  to  plead  now. 

L.  Prefton.  Then  your  Lordfhips  are  pleafed  to 
over-rule  my  Claim  of  Peerage. 

L.C.y.  Holt.  My  Lord,  we  are  of  Opinion  you 
ought  to  plead  to  this  Indiilment. 

Clerk  ofArr.  What  fays  your  Lordfhip,  are  you 
guilty  of  this  High  Treafon,  or  not  guilty  ? 

L.  Prefton. 
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L.  Prefton.  Not  guilty. 

Clerk  of  Arr.  Culprit.  How  wilt  thou  be  tried? 
L.Prefion.  By  God  and  my  Country. 
Clerk  of  Jrr.'God  fend  you  a  good  Deliverance. 
yo/mJJJjtoM,\VhM  %eft  thou?  Art  thou  guilty 
of  the  fame  High  Trealon,  or  not  guilty  ? 

Ah-.  Ajljton.  My  Lord,-  I  have  only  this  to  ob- 
ferve,  befides  what  my  Lord  Preflm  has  offered : 
As  to  the  Bulinefs  of  the  Aft  of  Parliament,  your 
I.ordlhips  have  been  pleafed  to  over-rule  that  Plea  j 
but,  my  Lord,  i  am  told,  that  if  an  Indictment 
be  i'aultv,  but  even  in  a  Letter,  we  cannot  be 
found  guilty  upon  that  Indiftmcnt.  Now,  if  we 
never  have  a  Copy  of  that  Indictment,  how  lliall 
•we  know  whether  there  be  any  fuch  Fault  in  it  ? 
Your  Lordlliips,  who  are  our  Council,  I  fuppofe 
liave  never  ieen  the  Indiftment,  and  llippofe  there 
be  twenty  Faults,  we  have  not  the  Advantage  of 
them,  by  not  having  a  Copy  j  and  how  lliall  we 
come  to  have  any  Advantage,  if  neither  your 
Lordlliips,  who  arc  our  Council,  nor  we  our  felves 
can  fee  them.     It  may  turn  upon  that. 

L.  C.J.  Holt.  Bat  we  will  fee  it  when  you  come 
upon  your  Trial. 

L.C.J.  Poliexfeu.  That  is  a  Mis-information, 
for  it  may  be  fuch  a  Letter  as  is  not  material,  and 
it  may  be  fuch  as  is  material  ;  as  I  fuppofe  your 
Name  being  JJhto?/,  the  J  lliould  be  left  out,  it 
would  then  be  a  Qi-ieftion,  what  there  would  be  to 
charge  you. 

Mr.  Jjhlvn.  We  know  that  it  has  been  fo  in  fe- 
veral  Inftances. 

L.  C.  J.Polkxfeu.  It  may  be  fuch  an  Omiflion 
that  may  make  it  no  Crime,  but  we  mult  not  pre- 
fently  conclude  that  it  is  fo;  but  you  have  heard  it 
read,  and  fo  have  we;  if  there  had  been  any  fuch 
Letter  miltaken,  ic  would  have  been  taken  No- 
tice of. 

Mr.  Afliton.  As  to  the  reading,  there  may  in 
the  reading  of  the  Indictment  be  many  Words  not 
nicely  obferved.  I  fuppofe  the  Indictment  be  right; 
I  lay  it  is  poflible  it  may,  or  it  may  not  ;  but  if 
your  Lordlliips  never  fee  it,  who  are  our  Council 
by  Law,  nor  you  will  allow  us  Coqncil  to  look  into 
it,  if  there  be  forty  Faults  in  it,  we  have  no  Ad- 
vantage of  it. 

L.  C.  y.  Holt.  We  muft  not  allow  you  Coun- 
cil to  pick  Holes  in  the  Indi6tment,  that  never 
was  done.  If  you  affign  any  Reafon,  we  may 
affign  you  Council  to  debate  any  Matter  of  Law 
that  may  arife,  but  never  was  Council  allowed  to 
find  out  Faults  in  an  Indidtment.  When  you 
come  to  your  Trial  we  fliall  try  you  upon  your  In- 
diftment,  and  if  there  be  any  thing  confiderable, 
you  are  to  fuppofe  we  fliall  obferve  it  for  your 
Advantage. 

Mr.  AfJjton.  My  Lord,  we  never  had  a  Copy  of 
thePannel  of  our  Jury ;  i  pray  we  may  have  it. 

L.  C.  J.  Holt.  That  you  cannot  have  till  you 
have  pleaded. 

L.  C.  Baron.  Mr.  Afi)ton^  we  have  over-ruled  my 
Lord  Preflon  about  a  Copy  of  the  Indi(Stnient: 
Do  you  think  we  lliall  grant  it  you,  when  we  have 
denied  it  him? 

Mr.  Jfjton.  My  Lord,  I  delire  we  may  have  a 
Copy  of  the  Pannel. 

L.  C.J.  Holt.  You  muft  plead  firft. 
Clerk  of  Arr.  Are  you  guilty  of  the  High  Trea- 
fon,  or  not  guilty  ? 

hir.  Apton.  Not  guilty. 

Clerk  of  Arr.  How  will  you  be  tried  ? 

Air.  Aflnon.  By  God  and  my  Country. 


Clerk  of  Arr.  God  fend  you  a  good  Deliverance- 

Edmund  'Elliot.,  How  fay  you,  Arc  you  guilty 
of  the  fime  HighTreafon,  or  not  guilty  ? 

Mr.  Elliot.  Not  guilty. 

Clerk  of  Arr.  How  will  you  be  tried? 

Mr.  Elliot.  By  God  and  the  Country. 

Clerk  of  Arr.  God  fend  you  a  good  Deliverance. 

/..  Prefton.  My  Lord,  I  hope  now  it  may  be 
Time  to  pray  that  my  Trial  may  be  deferred. 

L.  C.  J.  Holt.   Why  would  you  have  it  deferred  ? 

L.  Prefton.  Becaufe  of  the  Diftance  of  my  Wit- 
neftcs,  and  other  Things  that  would  be  necelTiry 
for  me  to  have  to  prepare  me  for  my  Defence  ; 
and  befides,  we  have  not  had  a  Copy  of  the  Pan- 
nel of  our  Jury,  and  the  Reafon  of  the  Law  does 
order,  that  becaufe  it  gives  us  Liberty  to  except 
againll  them,  and  that  we  cannot  know  how  to 
do,  unlefs  we  inform  our  felves  of  the  Men  ;  and 
therefore  I  beg  that  I  may  have  a  Copy  of  the 
Pannel. 

L.  C.  J.  Holt.  As  £br  having  a  Copy  of  the  Pan- 
nel, the  Court  grants  it.  Let  them  have  a  Copy 
of  the  Pannel. 

Clerk  of  Arr.  Here  is  one  ready  for  you. 

Mr.  Soil.  Gen.  There  was  Direction  given  that 
there  fliould  be  one  ready. 

Mr.  Aflnon.  We  have  demanded  it  every  Day 
fince  we  had  Notice  of  our  Trial. 

L.  C.  Baron.  You  could  not  have  it  till  there 
was  an  Ifllie  joined,  and  that  could  not  be  till  you 
had  pleaded. 

L.  C.  J.  Holt.  And  as  to  the  putting  ofF  your 
Trial,  I  know  not  to  what  Time  to  put  it  off. 

L.  Prefton.  My  Lord,  I  am  willing  to  have  this 
Matter  tried  as  foon  as  polTible;  for  it  cannot  but 
be  uneafy  to  me  to  lie  under  thefe  Accufuions  j 
but  fonie  of  my  WitnefTes  live  in  the  Country, 
at  a  remote  Diltance.  If  it  may  be,  next  Term, 
my  Lord,  or  the  next  SefTions ;  for,  if  I  have 
a  Copy  of  the  Pannel  to  Night,  and  am  to 
be  tried  to  Morrow  Morning,  how  can  I  pro- 
vide for  my  Defence  ?  I  cannot  be  prepared 
to  except  againft  the  Jury,  and  I  am  fure  you 
will  be  tender,  and  confider  the  Cafe  of  a  Alan, 
whofe  Life  and  Fortune  are  concerned  in  this 
Bufinefs. 

L.C.  J. Holt.  To  put  it  ofFtill  the  next  Term, 
is  to  remove  it  out  of  this  Court ;  that  we  cannot 
do,  and  to  put  it  off  till  after  the  Term  will  be 
too  long  a  Time. 

L.C.J.Pollexfen.  We  cannot  fit  here  after  il/tf;/- 
day,   becaufe  the  Term  begins  on  Taefdaj. 

L.  Prefton.  My  Lord,  this  Term  is  always  a 
iliort  Term,  and  if  I  be  tried  to  Morrow,  ic 
is  trying  me  without  giving  me  Time  for  my 
Defence. 

Mr.  Soil.  Gen.  My  Lord,  there  has  been  all 
the  Care  taken  that  the  Nature  of  the  Thing^ 
was  capable  of,  to  prevent  any  Complaint  of 
this  kind.  Order  was  given,  that  my  Lord  and 
thefe  Gentlemen  fliould  have  Notice  as  early  as 
was  poflible.  As  foon  as  ever  Mr.  Attorney- 
General  had  had  an  Opportunity  of  looking  into 
the  Evidence,  Notice  was  given  them,  that 
they  fliould  be  tried,  and  that  this  was  the 
Day  appointed  for  their  Trial.  But  there  fliall 
be  no  contending  in  a  Matter  of  this  Na- 
ture for  a  Day.  If  it  be  defired,  and  the  Court 
pleaie  to  put  it  off  till  to  Morrow,  we  are 
contented ;  but  there  can  be  no  Reafon  to  put 
it  off  for  a  longer  Time.  As  there  is  always 
a  Tendernefs  to  be  ufed,   and  I  know  will  be, 
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and,  ns  far  as  I  am  concerned,  always  fhall  be  to 
waids  Perfons  in  thclb  Circum (lances  5  fo  there  is 
a  Regard  to  be  had  towards  the  Government  and 
the  l^Liblick.     I  am  furc  if  the  Acciifation  that  is 
as'ainll:  thefe  Gentlemen  is  true,  the  Government 
is^ highly  concerned  that  this  Matter  fliould  come 
to  a  ipeedv  Exanvnation,  and  that  Perlons  that 
enter  into  luch  Dci'i-ns  be  brought  to  Judgment. 
The  Charge  m  ihe^Indiftment  is  of  fuch  a  Na- 
ture as  draws  very  great  Confequcnces  along  with 
it  J  it  concerns  no  lefs  than  the  Lite  of  the  King 
and  Queen,   the  De(hu6lion  of  the  Fleet  of  the 
Kingdom,  and  the  Invallou  of  the  Pvcalm  by  the 
Forces  of  a  Declared  Enemy.     Thefe    are   the 
Things  that  the  Pnfoners  are  charged  with,  and 
certainly  there  ought  to  be  no  Delay  in  the  learch- 
in'^'  into  fuch  Matters  as  thefe.     They   have  had 
a  °\\'eek's  Notice  of  Trial  already,   and  for  ma- 
ny Days  o(  that  Week,  at  leall:  they  have  had 
as  many   Council    to  afllll  them  as  they  defired, 
and  all   the  Sollicitors  that  they  had  a  Mind  to, 
have  had  free  Accefs  to  them ;  fo  that  they  have 
wanted  no  Opportunity  to  prepare  for  their  Trial 
that  Men  in  their  Circumllances  could  have.     As 
to  what  has  been  faid  with  relation  to  the  Jury, 
the  Law  indulges  them  in  the  Number  of  their 
peremptory    Challenges,     without   being  put  to 
iTiew  Caule,   and.  the  Court  hath  granted  them  at 
the  very  Inllant  of  their  Pleading,  a  Copy  of  the 
Pannel ;  and  there  is  a  reafonable  Time  between 
this  and  to   Morrow  for  their  making  fuch  En- 
quiry into  the  Jury  as  is  juilifiable,  and  fit  to  be 
made:     But  if  by  Time  to  look  into  the  Jury, 
it  be  meant,   that  there  may  be  a  Time  for  tam- 
pering, that  I  am  fure  your  Tendernefs  of  the  Go- 
vernment will  not  permit;  you  v/ill  take  Care  as 
much  that  no  fuch  thing  be  done,  as  you  will,  that 
they  fnould  not  be  furprized.     If  your  Lordfliips 
are  pleafed,  that  the  Trial  be  put  off  till  to  Mor- 
row, we  will  be  ready  to  Morrow  to  attend  it. 

L.  PreJIon.  My  Lord,  'tis  a  very  hard  Prefump- 
tion  that  Mr.Sollicitor  makes  of  our  askingaCopy 
of  the  Pannel,  that  it  is  with  a  Defign  to  tamper 
with  the  Jury. 

Mr.  Soil.  Gen.  I  did  not  fay  fo,  but  I  faid  till  to 
Morrow  was  Time  enough  to  make  a  juftifiable 
Enquiry. 

L.  Piejlon.  But  if  I  be  to  be  tried  to  Morrow, 
I  am  willing  to  be  tried  to  Day,  for  I  am  as  ready 
now  as  I  fhall  be  then. 

L.C.  J.Holt.  It  may  be  fo,  and  as  ready  as  you 
will  be  after  the  Term  ;  but  1  know  not  what  your 
Lordfliip  means  by  exprelUng  fuch  Refentment, 
that  becaufc  you  can't  have  what  Time  .allowed 
you  would,  therefore  you  will  have  none,  but  be 
tried  now. 

L.  C.J.  Pollcxfcn.  You  may  have  Time  enough 
to  prepare  yourielf  as  to  the  Jury,  certainly,  be- 
tween this  and  to  Morrow. 

Mr.  Serj.  ThompfoH.  My  Lord,  we  that  are  for 
theKing,  have  given  thefe  Gentlemen  Notice  long 
enough  to  be  prepared,  if  we  lliould  try  them 
now  ;  for  that's  the  Time  we  gave  Notice  for:  But 
becaufe  we  would  indulge  them  as  far  as  we  could, 
we  are  willing  that  they  fliould  have  till  to  Mor- 
row, and  intending  them  that  Kindnefs,  are  not 
ready  to  try  them  to  Day,  and  there  can  be  no 
Pretence  for  them  to  put  off  their  Trial  any  longer; 
for  there  can  be  no  want  of  Evidence  as  to  the 
Fact  we  can  charge  them  with;  for  all  the  Evi- 
dence that  we  fliall  bring  againll  them  was  taken 
from  tl-.cmfelves,  or  the  grcateft  Part  of  it. 


L,  C.  J.  Holt.  Well,  what  Time  will  you  be 
ready  then  ? 

Mr-  Scrj.  T'lK-mpfon.  To  Morrow  Morning. 
L.  C.  J.  Holt.    Then   to  Morrow  at   Eight 
o'clock  you  are  to  be  tried. 

L.  C.J.  Pollexfen.  My  Lord  Prefton,  do  but 
confider  you  have  had  k\en  Days  Notice,  and  to 
Morrow  makes  eight. 

L.  C.  J.  Holt.  You  had  Notice  for  this  Day, 
this  Day  Icven-night. 

Mr.  Ajlotun,  But  we  have  had  only  three  Days 
Time  to  confuk  with  our  Council,  though  we 
defired  we  might  have  our  Council  come  to  us  that 
Day. 

Mr.  Soil.  Gen.  They  were  told,  they  muft  ap- 
ply themfelves  to  the  King  for  that  at  tlie  fame 
Time. 

Mr.  Ajliton.  We  did  fo  that  Night  to  my  Lord 
Sidney;  then  Sunday  interven'd,  which  was  no  Day 
for  Bufinefs,  and  we  could  not  have  our  Order. 
On  Monday  we  could  not  have  it  till  Night ;  fo 
that  it  was  Tnefday  before  we  could  get  any  body 
to  us.  My  Lord,  it  is  a  weighty  Concern,  and 
all  fuch  halty  Proceedings  were  thought  very  hard 
in  the  late  Times,  and  particularly  the  denying 
Mr.  Corni[l3  Time ;  and  'tis  one  of  the  Reafons  gi- 
ven in  this  King's  Declaration  for  his  coming  here 
into  England^  the  Hardfhips  that  the  Law  laid 
upon  Men  in  their  Trials,  which  he  came  to  pre- 
vent. 

L.  C.  J.  Pollexfen.  The  Hardfhip  that  was  uporj 
MwCorniJl}  was,  that  he  was  taken  upon  the  'Tnef- 
day off  from  the  Exchange.^  and  tried  before  that 
Day  feven -night,  and  that  was  hard  indeed:  But 
befides,  he  was  taken  about  his  Buiinefs  off  from 
the  Exchange.  I  know  not  whether  you  were 
about  your  Bufinefs,  your  lawful  Bufinefs,  when 
you  were  taken,  God  of  Heaven  knows  that. 
And  pray  confider,  here  is  a  Matter  of  very  great 
Confequence  on  the  one  Side,  and  on  the  other : 
For  if  Men  be  plotting  againft  the  Government, 
to  give  them  Time  to  carry  on  their  Plots  will  be 
mifchievous  on  that  Side. 

Mr.  Jfliton.  My  Lord,  till  that  be  legally 
proved  before  your  Lordihips,  that  is  but  a  Sup- 
pofition. 

L.  C.  J.  Pollexfen.  That  will  lie  upon  them  to 
prove. 

L.C.J. Holt.  Mr.  Jfiton^  we  are  to  fuppofe  you 
not  guilty,  till  you  are  proved  guilty. 

Mr.JfJiton.  Then,  my  Lord,  the  Law  fays  we 
may  except  againft  fo  many  Perfons ;  what  is  the 
End  of  the  giving  us  a  Copy  of  the  Pannel  ?  'Tis 
not  to  be  prefumed  we  can  do  it  by  their  Faces  ; 
for  what  can  I  fay  to  the  Face  of  one  I  never  faw  ? 
We  muft  enquire  concerning  the  Men,  and  that 
is  a  Work  of  Time;  for  fome  of  thefe  Gentlemen, 
I  prefumc,  live  eight  or  ten  Miles  out  of  Town. 
Is  it  poffible  for  me  before  to  Morrow  Morning 
eight  o'clock  to  fend  to  thirty-five  Men  to  en- 
quire after  them  ? 

L.  C.  J.  Holt.  No,  nor  is  it  intended  you 
lliould. 

L.  C.  J.  Pollexfen.  Nay,  if  you  intend  to  fend 
to  the  Jury-men,  wc  have  no  Reafon  to  give  you 
Time. 

Mr.  AfJiton,  I  mean  to  enquire  after  the  Men, 
their  Lives,  what  Religion  they  are  of,  what  fore 
of  Men  they  are. 

L.  C.  J.  Holt.  I  fuppofe  they  are  all  Prote- 
ftants  of  the  Church  of  England;  but  fuppofe 
they  are  all  Strangers  to  you,  and  yet  good  and 
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lawful  Men  of  the  County,  and  there  be  no  Dif- 
ference between  you  and  thcin,  then  they  are  fit 
to  try  you. 

Mr.  Jfiton.  'Tis  true,  my  Lord,  but  if  I  have 
Liberty  to  except  againll  thirty-five,  I  ought  to 
know  fomething  of  them. 

L.  C.  J.  Pollexfcn.  Yes,  and  inform  yourfelf  as 
well  as  you  can  of  them,  but  not  to  fend  to  them, 
that  is  not  to  be  permitted. 

L.  Prejion.  There  is  another  Point  to  enquire 
of  them,  and  that  is,  whether  they  be  Freeholders 
or  not .'' 

L.  C.  J.  Polkxfen.  We  have  neither  yourLord- 
fhip's  Affidavit,  nor  the  Oath  of  any  other  Perfon, 
only  an  Allegation. 

L.  C.  y.  Holt.  My  Lord,  you  muft  expeft  your 
Trial  to  Morrow  Morning  j  we  cannot  put  it  off, 
we  are  limited  in  Time,  the  Seffions  can  hold  no 
longer  than  Monday^  becaufe  of  the  Term. 

Mr.  AflHon.  Then  will  your  Lordfliip  pleafe  to 
put  it  off" till  Monday^ 

L.  C.  y.  Holt.  No,  we  fhall  not  have  Time  to 
do  it,  it  may  be  a  long  Trial. 

L.  Prefton.  I  protelt  to  your  Lordfhips,  I  can- 
not be  ready  to  Morrow  to  make  that  Defence  I 
defire,  and  defign  to  make,  and  which  I  may  make 
if  your  Lordfhips  give  me  a  longer  Day. 

Clerk  of  Jrr.  Here  is  a  Copy  of  the  Pannel  for 
your  Lordfhip. 

[//•  tvas  delivered  to  the  Lord  Prefton,  ivho 
gave  it  to  his  Sollicitor.'] 

Mr.  AJhton.  My  Lord,  we  fhall  not  have  Time 
to  enquire  into  the  Jury. 

L.  C.  y.  Holt.  Look  you,  we  are  not  bound 
to  do  this,  but  you  have  it  as  foon  as  you  have 
pleaded. 

Mr.  JJhfon.  My  Lord,  it  will  take  up  five  or 
fix  Hours  in  Writing  of  it  out,  and  we  muft  each 
have  a  Copy. 

Mr.  Soil.  Gen.  They  are  all  joined  in  one  In- 
diftment,  and  have  joint  Council,  and  joint  SoUi- 
citors,  as  we  are  informed, 

Mr.  Ajliton.  Then  I  hope  you  will  allow  us  Li- 
berty till  Monday  for  our  Trial. 

L.  C.  y.  Pollexfcn.  The  Court  cannot  allow 
longer  Time  j  the  Court  here  can  fit  no  longer 
than  Monday.^  and  here  muft  needs  be  a  great  deal 
of  Bufinefs  to  do  of  the  ordinary  Bufinefi  of  the 
Seffions,  and  when  that  Day  comes,  perhaps  it 
will  not  ferve  to  go  through  with  the  Trial,  and 
then  it  muft  be  adjourned  till  after  the  Term,  and 
in  the  mean  while,  fome  are  in  hopes  the  King  of 
Trance  may  come  and  determine  the  Matter. 

Mr.  Afloton.  Pray,  my  Lord,  Let  no  Sugge- 
ftion  againft  us,  prepoflels  the  Opinion  of  the 
Court  before  we  be  tried. 

L.  C.  J.  Polkxfen.  I  don't  fuggeft  any  thing, 
but  'tis  in  the  Indictment  alledged  againft  you, 
and  that  you  are  to  be  tried  upon,  and  if  fuch 
Things  be  there  fuggefted,  as  we  would  give  you 
all  reafonable  Time  for  your  Defence,  fo  we  muft 
take  Care  that  the  Government  fuftain  no  Hurt  by 
Delays. 

L.  C.  y.  Holt.  It  is  obferved  by  the  King's 
Council,  that  they  are  Things  of  very  great 
Confequence,  and  therefore  they  prefs  for  the 
Trial. 

L.  C.  y.  Polkxfen.  I  cannot  believe  but  that 
you  will  be  as  ready  to  Morrow,  as  you  can  be  on 
Monday. 

Mr.  JfJjton.  The  Government  cannot  be  preju- 
diced by  putting  of  it  ofi^till  Monday,  fure. 
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L.  C.  y.  Polkxfen.  The  Evidence  that  is  to 
convidt  you,  lies  all  on  their  Side  that  are  for  the 
Kmg,  and  I  cannot  imagine  where  your  Wit- 
neiTes  fhould  be,  unlcfs  they  arc  in  France ;  but 
you  had  Reafon  to  exped  your  Trial,  being  ap- 
prehended in  the  Manner  as  you  were,  and  to  pro- 
vide for  it.  '^ 

L.  C.  y.  Holt.  The  want  of  WitnefTes  is  only 
a  Surmife,  and  a  Pretence,  for  there  is  no  Oaih  of 
any  Witnefles  that  they  want,  or  who  they  are: 
Indeed,  if  we  had  Oath  made  that  they  wanted 
material  Witnefles,and  to  material  Points  for  their 
Defence,  that  might  be  Occafion  for  our  further 
Confideration  j  but  fhall  we  put  ofip  a  Trial  upon 
a  bare  Suggeftion  of  the  Want  of  Witnefles  ?  Sure 
that  was  never  done. 

L.  C.  y.  Polkxfen.  Name  any  one  particular 
Man  that  is  your  Witnefs,  and  the  particular 
Thing  that  he  can  prove  j  for  if  any  of  your  Wit- 
nefles do  know  any  thing  of  this  Kind,  it  muft  be 
Particulars,  and  not  Generals  :  If  you  will  not 
name  them,  it  is  plain,  it  is  only  a  Pretence  you 
infift  upon  for  Delay. 

Mr.  Jfloton.  My  Lord,  I  infift  upon  the  Point 
of  the  Jury,  that  we  have  not  Time  to  look  after 
them. 

L.  C.  y.  Holt.  Then  that  of  the  Witnefles  is 
waved. 

L.  Prefion.  'Twas  I  that  defired  Time  for  my 
Witnefles. 

L.  C.  y.  Polkxfen.  But  you  neither  name  them, 
nor  bring  us  any  Oath  about  them,  or  of  any  thing 
they  can  prove  for  you. 

L.  C.  y.  Holt.  Pray  don't  fpend  the  Time  of 
the  Court,  nor  your  own  Time  unneceflarily,  you 
muft  prepare  for  your  Trial  to  Morrow. 

Mr.  AJhton.  My  Lord,  there  is  not  a  Perfon  in 
Court,  I  believe,  but  will  think  it  hard  that  we 
are  fo  ftreightned  in  Time. 

L.  C.  y.  Holt.  The  Time  you  have  had  Notice 
to  prepare  for  your  Trial,  is  fufficient. 

Mr.  Afiton.  Mr,  Cornifh's  Cafe  has  been  com- 
plained of  as  a  very  hard  Cafe  in  this  very  Refpeft, 
and  we  would  hope,  the  King  that  now  is,  came 
to  reform  fuch  Abufes. 

L.  C.  y.  Holt.  You  have  been  already  told, 
wherein  the  Hardftiip  of  that  Cafe  lay,  I  am  fure 
yours  is  not  like  itj  but  take  Notice,  we  will  be 
fitting  here  pundually  at  Eight. 

L.  Prefton.  Will  your  Lordfliip  pleafe  to  let  us 
have  our  Council  come  to  us,  and  our  Friends  ? 

L.  C.  y.  Holt.  Yes  fure,  you  fliall  have  all  that 
is  neceflary  for  your  Defence  that  we  can  allow 
you,  but  unneceflaiy  Delays  muft  be  avoided. 

iJfhen  the  Prifoners  were  taken  away  by  the 
Keeper  of  Newgate  to  the  Goal.^ 

Sabbati,  17  January,  1690. 

THIS  Day,  between  the  Hours  of  Eight  and 
Nine  in  the  Morning,  the  Court  being  fat, 
and  thofe  Perfons  who  were  return'd  upon  the  Ju- 
ry were  called  over  twice,  and  their  Appearances 
recorded  5  then  the  Prifoners  were  brought  to  the 
Bar. 

Clerk  of  Arr.  You  the  Prifoners  at  the  Bar, 
thefe  Men  that  you  fliall  hear  called  and  perfonal- 
ly  appear,  are  to  pafs  between  our  Sovereign  Lord 
and  Lady,  our  King  and  Queen,  and  you,  up- 
on Trial  of  your  feveral  Lives  and  Deaths  j  if 
therefore  you,  or  any  of  you,  will  challenge  them, 
or  any  of  them,  your  Time  is  to  challenge  theni 
H  h  h  as 
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;  they  come  to  the  Book  to  be  fworn,  and  before 


I  Pre/ion.  My  Lord,  I  beg  your  Lordlli.p  will 
inform  me,  whether  if  1  have  any  thing  to  ofter  to 
the  Court,  it  is  proper  before  the  Jury  be  impan- 
nellcd,  or  after.  ,     ,    ,  u„r 

L  C   7  Holt.  My  Lord,  I  don't  know  what 
your  Lordfliip  has  to  offer  >  I  think  you  have  no- 
Jhing  to  offer  why  the  Jury  lliould  no^t  be  fworn, 
for 
Ti 

any  thing  to  offer,  as  to  them,  you  may  challenge 

^  ^L'Preflon.  Truly,  my  Lord,  I  have  foniething 
to  offer,  but  it  is  only  what  I  did  humbly  offer 
Yeflerday,  and  that  is.  That  my  Warning  was 
fo  fhort,  that  I  am  not  prepared  for  my  i  rial. 
We  had  not  above  three  or  four  Days  wherein 
we  might  confult  about  it,  all  the  former  Time 
we  have  been  kept  clofe  Prifonersj  we  are  now 
brought  here  to  be  tried,  without  having  Time 
to  look  into  the  Pannel  of  our  Jury.  The  Pannel 
we  had  not  till  Yefteiday,  and  1  humbly  beg, 
that  I  may  have  fome  Time  to  prepare  for  my  De- 
fence. 

L.  C.  J.  Holt.  My  Lord,  this  is  that  which  you 
infifted  upon  Yefterday.  Your  Lordfhip  faid  you 
wanted  WitnefTcs,  and  your  Lordfhip  did  not  then 
mention  what  Witneffes  you  wanted,  nor  was 
any  Oath  made  of  any  one  that  you  wanted  >  and 
therefore  the  Court  over-ruled  you,  and  wiflied 
you  to  prepare  for  your  Trial,  and  would  not  put 
It  ofF:  For  if  it  fhould  not  be  to  Day,  but  fhould 
be  put  off  till  another  Time,  it  mult  be  the  put- 
ting of  it  ofF  till  another  SefTions  j  for  we  are 
Iheightned  with  it  in  Point  of  Time,  for  the  Sef- 
fion  can  lall  no  longer  than  Monday,  and  you  have 
had  convenient  Notice. 

L.  Prcfton.  Truly,  my  Lord,  I  think  it  is  hard 
when  my  Life  and  Fortune,  and  all  arc  concerned, 
that  [  fhould  be  hurried  on  to  a  Trial,  only  becaufe 
the  Court  is  flreightned  in  Point  of  Time  j  and 
yet  that  is  the  only  Reafon  that  I  can  perceive 
why  fuch  Hafte  is  made.  I  defire  a  little  more 
Time  to  prepare  myfelf,  and  I  think  it  very  hard 
I  fhould  be  denied  i  I  muft  fubmit  it  to  your 
Lordlliips:  If  you  will  not  allow  me  Time,  I  can- 
not make  my  Defence  as  I  would. 

/-.  C.  J.  I-IoU.  My  Lord,  as  to  the  Shortnefs 
of  the  Time,  that  is  no  Objeftion  ;  you  have 
had  convenient  Notice}  as  much  Notice  as  the 
Law  requires,  and  as  much  Time  as  without  par- 
ticular Caufe  fhewn,  hath  here  at  any  Time  been 
given  in  fuch  a  Cale.  If  indeed  there  had  been 
iiny  particular  Reafon  offered  for  putting  off  the 
Trial,  and  you  had  made  it  appear  by  Oath,  the 
Court  poflibly  might  have  put  off  the  Trial ;  but 
bicaufc  your  Lordfhip  only  luggefled  you  wanted 
a  Witnefs,  naming  neither  Perfon,  nor  Place, 
or  Matter  fuch  Witnefs  fhould  prove,  they  are  of 
Opinion  no  Caufe  appears  for  fuch  Delay  of  your 
Trial. 

L.  Prejlon.  My  Lord,  I  affure  you  I  am  not 
prepared  for  my  Trial. 

L.  C.  J.  Holt.  My  Lord,  the  Court  over-ruled 
this  Matter  Yeflerday,  it  cannot  be  put  off. 

Mr.  Soil.  Gen.  My  Lord,  I  would  humbly  offer 
your  Lordlhip  one  Thing  before  the  Jury  be  call- 
ed and  fworn.  By  the  Law,  thefc  Gentlemen  at 
the  Bar  have  the  Privilege  to  challenge  perempto- 
rily to  the  Number  of  Thirty-five j  which  is  fo 


great  a  Number,  that  if  each  of  them  feveially 
take  Advantage  of  it  (as  they  may  do  by  Law, 
and  God  forbid  they  fhould  be  denied  any  Advan- 
tage the  Law  gives  them)  it  will  be  next  to  im- 
pofllble  to  have  a  fufficient  Number  of  Jurors  ap- 
pear fo  as  that  we  may  proceed  in  the  Trial. 

L.  Prejlon.  Truly,  my  Lord,  we  don't  hear 
what  Mr.  SoUicitor  fays. 

L.C.J.  Holt.  Do  you  not?  Tlien  I'll  tell  you 
what  he  fays  when  he  has  done:  Go  on,  Mr.  Sol- 
licitor. 

Mr.  Soil.  Gen.  My  Lord,  all  that  I  would  know 
of  them  is,  whether  they  intend  to  take  the  Ad- 
vantage that  the  Law  gives  them,  of  fingle  and 
particular  Challenges ;  for  then  they  muff  be  tried 
feverally  ;  or  whether  they  will  be  content  that 
the  fame  Perfons  that  are  challenged  by  any  one, 
fhall  ftand  challenged  for  all  three.  I  leave  it  to 
them  to  take  their  own  Choice  j  let  them  do  what 
they  pleafe  in  it. 

L.  C.  J.  Holt.  My  Lord  Pre/ton.,  Mr.  SoUici- 
tor tells  you  what  the  Law  is,  that  every  one  of 
you  may  challenge  five  and  thirty  without 
Caufe }  and  if  the  Court  fhould  proceed  to  try 
you  all  together,  and  every  one  of  you  fhould 
challenge  five  and  thirty,  perhaps  a  fufiicienc 
Number  will  be  wanting  to  try  you:  The  Num- 
ber challenged  will  then  amount  to  loy  in  all. 
If  fo  be  you  agree  in  your  Challenges,  that 
what  one  challenges  fhall  be  challenged  by  the 
other  two,  then  the  Court  will  go  on,  and  try 
you  all  together,  otherwife  they  will  be  forced 
to  fever  you  -,  therefore  he  defires  to  know, 
whether  you  will  join,  or  fever  in  your  Chal- 
lenges. 

Mr.  Soil.  Gen.  Take  your  own  Choice,  Gentle- 
men, and  do  what  you  think  befl. 

L.  Prepn.  My  Lord,  the  Matter  of  Challeng- 
ing is  fo  great  an  Advantage  to  a  Man  upon  his 
Life,  that  for  my  Part  I  muff  infifl  upon  that 
which  the  Law  gives  me,  to  challenge  as  many 
for  myfelf  as  I  think  fit,  to  the  Number  that  the 
Law  allows  me. 

L.  C.  J.  Holt.  My  Lord  Prepn  fays  he  will, 
as  'tis  fit  he  fhould,  take  all  Advantages  he  can : 
What  fays  Mr.  Jpon  to  it  ? 

Mr.  JJhton.  My  Lord,  I  expeft  the  fame  Ad- 
vantage. 

L.  C.  J.  Holt.  You  mufl  have  it;  it  is  not  pro- 
pofed  to  preclude  you  from  any  Advantage  that 
the  Law  allows  you :  If  you  infifl  upon  that  Ad- 
vantage,  you  muff  have  it,  and  then  you  muff  be 
tried  feverally. 

Mr.  Soil.  Gen.  Then,  my  Lord,  fince  they  are 
pleafed  to  declare  they  will  fever  in  their  Chal- 
lenges, we  muff  defire  to  fever  them  in  their 
Trial,  and  to  begin  with  the  Trial  of  my  Lord 
Prejlon. 

Mr.  yffiton.  My  Lord,  I  defire  the  Liberty  to 
be  by  when  my  Lord  is  tried. 

L.  C.  J.  Holt.  No,  no,  that  is  not  to  be  per- 
mitted. 

Mr.  Serj.  Thompfon.  If  you  had  joined  in  your 
Challenges,  then  you  had  been  tried  all  toge- 
ther. 

L.  C.  J.  Pollexfen.  That  Advantage  you  lofe  by 
fevering  in  your  Challenges;  you  lol'e  the  Affiflance 
of  each  other  at  your  Trial. 

L.  C.  J.  Holt.  That  is  the  Confequence ;  but 
do  as  you  pleafe ;  fet  them  by. 

L.  C.  y.  Pollexfen.   It  may  be  they  do  not  fo 

well    weigh    the    Confequence,    therefore    call 

z  them 
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them  again.  Gentlemen,  do  you  confider  the 
Confcquence  of  your  not  joining  in  your  Chal- 
lenges ?  You  muft  not  be  by,  if  my  Lord  Prejlon 
be  tried  by  himfelf,  but  muft  withdraw,  and  there- 
by you  will  lofe  the  Advantage  of  helping  one 
another.  ' 

Mr.  Elliot.  My  Lord,  I  defire  to  be  tried  alone. 

Mr.  Afljton.  And  fo  do  I,  my  Lord. 

L.  C.  J.  Holt.  Then,  Captam  Richardfon^  take 
them  away. 

\_After-wards  the  Court  was  informed  that 
Mr.  Elliot  deftred  to  be  tried  ivith  my  Lord 
Prefton,  and  thereupon  they  ivere  called 
again."] 

L.  C.  y.  Holt.  Gentlemen,  do  you  defire  to  be 
tried  alone,  or  with  my  Lord  Prejlon  F 

Mr.  Elliot.  My  Lord,  if  you  pleafe,  I  defire  to 
be  tried  with  my  Lord. 

Mr.  Soil.  Gen.  Then  we  will  try  my  Lord 
Prejlon  by  himfelf 

Mr.  Soil.  Gen.  Does  Mr.  JJljton  defire  it  too  ? 

Mr.  JJlnon.  No,  my  Lord,  I  defire  to  be  tried 
by  myfelf. 

Mr.  Soil.  Gen.  Then  we  will  try  my  Lord 
Prejlon  by  himfelf 

L.  C.  J.  Holt.  Mr.  Elliot.,  the  King's  Council 
do  not  think  fit  to  try  you  with  my  Lord  Prejlon, 
without  Mr.  Jfaton,  and  unlefs  you  will  all  join, 
you  muft  all  be  tried  feverally. 

Mr.  Elliot.  I  can  only  anfwer  for  myfelf. 

Mr.  JJhton.  I  am  for  being  tried  alone. 

L.  C.  y.  Holt.  Then  my  Lord  Prejlon  muft  be 
tried  alone. 

\The  other  two  were  carried  back  to  Newgate, 
and  the  Lord  Prefton  was  bid  by  the  Clerk  to 
look  to  his  Challenges^] 

Clerk  of  Arr.  Sir  Goddard  Nelthorp^  Baronet. 
Challenged. 

Sir  'Thomas  Cooke.,  Knt.     Challenged. 

Sir  William  Hedges^  Knt.    Challenged. 

James  Boddington,  Efqj     Challenged. 

Thomas  Jobnfon,  Efqj     Challenged. 

Ralph  Bucknal.,  Efq;     Challenged. 

Craren  Peyton.,  Efq; 

L.  Prejlon.  I  do  not  except  againft  him.  Sworn. 

Clerk  of  Arr.  Then  fwear  Mr.  Peyton.  [Which 
was  done.] 

Lucy  Knightley.)  Efqj     Challenged. 

Scory  Barker.,  Efq-,      Challenged. 

Thomas  Cuthhert,  Efq;     Challenged. 

Alban  Chaire.,  Efq;     Challenged.-' 

John  Herbert.,  Efq;     Challenged. 

Hugh  Squire.,  Efq; 

L.  Prefton.  1  have  nothing  to  fay  to  him.  Sworn. 

Clerk  of  Arr.  JohnTully.,  Efq;    Challenged. 

George  Ford.,  Efq; 

L.  Prefton.  I  do  not  challenge  him.     Sworn. 

Clerk  of  Arr.  Henry  IVhitchcot.,  Efq;  Challenged. 

John  Croff'e,  Efq;    Not  appeared. 

Thomas  Smith.,  Efq;     Challenged. 

William  Withers.,  Efq;     Challenged. 

Richard  Cradock.,  Efq; 

Mr.  Cradock.  My  Lord,  I  know  not  how  I 
came  to  be  fummoned  upon  this  Jury;  for  I  am 
no  Freeholder. 

L.  C.J.  Holt.  Then  fet  him  afide. 

Clerk  of  Arr.  John  Cane.,  Efq;    Challenged. 

William  Jacomb.,  Ei'q; 

Mr.  Jacomb.  My  Lord,  I  am  no  Freeholder. 

L.  C.  J.  Holt.  How  long  have  you  not  been  a 
Freeholder  ? 

Mr.  Jacomb.  Near  thefc  four  Months. 
Vol.  IV. 


L.  C.  J.  Holt.  Give  him  his  Oath.  [H-'hich 
was  done.] 

Have  you  no  Freehold  in  the  Count v  of  Mid- 
dlcfex  in  your  own  Right,  nor  in  the' Right  of 
your  Wife.' 

Mr.  Jacomb.  No,  my  Lord. 

L.  C.  J.  Holt.  Then  you  muft  go  on  to  the 
next. 

Clerk  of  Arr.  Jofeph  Dawfon.,  Efq; 

Mr.  Dawfon.  My  Lord,  I  am  an  antient  Man, 
and  not  fit  to  fcrve  upon  the  Jury. 

L.  C.  J.  Holt.  Well,  now  you  are  here,  for  this 
Time  ferve;  we  will  excufe  you  hereafter. 

Mr.  Soil.  Gen.  My  Lord,  we  challenge  him  for 
the  King. 

L.  Prefton.  My  Lord,  I  defire  to  know  when 
any  one  is  challenged  for  the  King,  whether  they 
muft  not  fhew  Caufc. 

L.  C.  J.  Holt.  By  and  by,  if  there  be  not  enough 
they  fhall  fiiew  Caufe. 

L.  C.  J.  Pollexfen.  You  fhall  have  all  that  the 
Law  allows  you  certainly,  my  Lord. 

Clerk  of  Arr.  Thomas  Auftin.,  Efq;  Not  appeared. 

Richard  Paget.,  Efq; 

L.  Prefton.  Has  this  Gentleman  any  Freehold  ? 

Mr.  Paget.  Yes,  my  Lord,  I  have  m  the  Coun- 
ty of  Middlefcx. 

L.  Prefton.  I  do  not  except  againft  him. 

Mr.  Serj.Tremain.  My  Lord,  we  challenge  him 
for  the  King. 

L.  Prejlon.  My  Lord,  I  humbly  defire  they  may 
fhew  their  Caufe. 

L.  C.  J.  Holt.  My  Lord,  Caufe  is  not  to  be 
fiiewn  by  the  King's  Council  till  all  the  Pannel  be 
gone  through;  and  then,  if  there  be  not  twelve 
left  to  try,  then  they  arc  bound  to  fhew  Caufe  > 
that  is  the  Law. 

L.  Prefton.  My  Lord,  it  is  a  Thing  of  a  veiy 
tender  Concern  to  me  ;  I  defire  to  know,  if  it 
be  not  ufual  that  they  fhould  adign  the  Caufe, 
when  they  challenge  any  for  the  Kmg:  For  if  ic 
be  not  according  to  Law,  it  may  be  a  Prejudice 
to  me;  and  I  defire  I  may  have  Council  heard  to 
that  Point. 

L.  C.  y.  Holt.  My  Lord,  fliall  we  aOign  Coun- 
cil to  difpute  Matters  not  difputable.'  There  is  not 
any  more  clear  Cafe  in  all  our  Law  than  that:  If 
your  LordlTiip  pleafe,  you  fliall  have  a  Book  to 
read,  that  the  King  is  not  bound  to  fliew  Caufe 
till  the  Pannel  is  gone  through. 

L.  Prefton.  Then  I  don't  infift  upon  it. 

Clerk  of  Arr.  Walter  Bridal.,  Efq;     Challenged. 

Samuel  Hodgkins.,  Efq;     Challenged. 

Thomas  Elton,  Efq; 

L.  Prefton.  I  do  not  challenge  him. 

Mr.  Serj.  Trcmain.  Then  we  challenge  him  for 
the  King. 

Clerk  of  Arr.  Arthur  Bayly,  Efq; 

L.  Prefton.  I  have  nothing  to  fiy  againft  him. 
Sworn. 

Clerk  of  Arr.  John  Milne?;  Efq;    Not  appeared. 

Richard  Page,  Efq; 

L.  Prefton.  I  do  not  except  againft  him. 

Mr.  Serj.  Thompfon.  Then  we  challenge  him  for 
the  King. 

Clerk  of  Arr.  Richard  Marftj,  Efq^ 

Mr.  Marft}.  My  Lord,  I  defire  to  be  excufed; 
I  am  not  fit  to  ferve  upon  a  Jurv. 

L.C.J.  Holt.  Why? 

Mr.  MarfJ).    lam  thick  of  Hearing. 

L.C.  J.  Holt.  Methinks  you  hear  me  very  well. 
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Sworn. 

Sivorn. 
Challenged. 


Mr 

well- 

L.  C.  y.  Holt.  Well,  you  may  fpaie  him  if  there 

be  enough. 

L.  Pre/Ion.  My  Lord,  I  do  not  challenge  him  j 
I  defile  he  may  be  fworn. 

Mr.  Serj.  Trcmain.  We  challenge  him  for  the 
King. 

Clerk  of  Arr.  Thomas  Harriot^  Efq;  Challenged. 

Nath.  TVall.,  Efq-, 

L.  Prepn.  I  do  not  except  againfl;  him. 

Mr.  Soil.  Gen.  We  challenge  him  for  the  King. 

Clerk  of  Jrr.  Matthew  Broivne.,  Gent. 

L.  Prefton.  I  do  not  challenge  him. 

Mr.  Serj.  Trcmain.  We  challenge  him  for  the 
King. 

Clerk  of  Arr.  Thomas  Cro#,  Gent.  Not  appeared. 

Robert  Breedon^  Gent. 

L.  Prejlon.  I  have  nothing  to  fay  againfl:  him. 
Szvorn. 

Clerk  of  Arr.  James  Par  therick^  Gent.  Challenged. 

John  Baily,  Gent.     Challenged. 

IVilliam  Bourne.^  Gent.     Challenged. 

Henry  Gerrard.^  Gent.     Challenged. 

Richard  Cooper.^  Gent. 

L.  Prefton.  I  fay  nothing  to  him. 

Mr.  Serj.  Thompfon.  1  challenge  him  for  the 
King. 

Clerk  of  Arr.  John  Signal. 

L.  Prefton.  I  do  not  challenge  him. 

Clerk  of  Arr.  James  Ferne.^  Gent. 

L.  Prefton.  I  do  not  challenge  him. 

Clerk  of  Arr.  Robert  Longland.,  Gent. 

Edmund  Salter,  Gent.     Challenged. 

John  Howlet.,  Gent.     Challenged. 

Richard  Fitz-Gerald. 

L.  Prefton.  I  do  not  except  againfl:  him. 

Mr.  Serj.  Tremain.  We  challenge  him  for  the 
King. 

Clerk  of  Arr.  John  Owting,  Gent. 

L.  Prefton.  I  do  not  except  againfl:  him.  Sivorn. 

Clerk  of  Arr.  Mark  Lawne. 

L.  Prefton.  I  do  not  challenge  him.     Sworn. 

Clerk  of  Arr.  Thomas  Battle.     Not  appeared. 

Francis  Chapman.,  Gent.     Challenged. 

Gilbert  Urwin,  Gent.     Challenged. 

Richard  Bealing,  Gent.     Challenged. 

Edward  Fuller,  Gent. 

L.  Prefton.  I  do  not  challenge  him. 

Clerk  of  Ayr.  John  Collins,  Gent. 

L.  Prefton.  I  do  not  challenge  him. 

Clerk  of  Arr.  Thomas  HolUngs. 

L.  Prefton.  I  have  nothing  to  fay  againfl:  him. 

Mr.  Serj.  Treynain.  We  challenge  him  for  the 
King. 

Clerk  of  Arr.  William  Silcock,  Gent. 

L.  Prefton.  I  do  not  challenge  him. 

Mr.  Serj.  Tremain.  We  challenge  him  for  the 
King. 

Clerk  of  Arr.  John  Prefton,  Gent.     Challenged. 

Thomas  Wright,  Gent.     Challenged. 

Benjamin  Boultby,  Genr. 

L.  Prefton.  I  do  not  challenge  him.     Sworn. 

Then  they  were  counted,  and  the  twelve  fworn 
were  thofe  whofe  Names  follow. 

JURORS. 

Craven  Peyton,  Efq; 
Hugh  Squire,  Efq, 
fiiorge  For-d,  Efq; 


Sworn. 


Sworn. 


Arthur  Baily,  Efqj 
Robert  Brecdon,  Gent. 
John  Signal,  Gent. 
James  Feme,  Gent. 
John  Owting,  Gent. 
Alark  Lawne,  Genr. 
Edward  Fuller,  Gent. 
John  Collins,  Gent. 
Benjamin  Boultby,  Gent. 

Then  Proclamation  for  Information  and  Evi- 
dence was  made  as  ufual. 

Clerk  of  Arr.  Sir  Richard  Grahme,  Hold  up  your 

Hand \Which  he  did'\ Gentlemen,   you 

that  are  fworn,  look  upon  thePrifoner,and  hearken 
to  his  Caufe.  He  ftands  indifted  by  the  Name  of 
Sir  Richard  Grahme,  late  of  the  Parifti  o(i$t.Anne 
within  the  Liberty  of  FTeftminfter,  Baronet,  toge- 
ther with  John  A(hton,  Sec. prout  in  the  In- 

di£lment  mutatismutandis and  againfl  the  Form 

of  the  Statute  jn  that  Cafe  made  and  provided. 
LTpon  this  Indiftment  he  hath  been  arraigned,  and 
thereunto  hath  pleaded  Not  Guilty,  and  for  his 
Trial  hath  put  himfelf  upon  God  and  his  Country, 
which  Country  you  are  j  your  Charge  is  tp  en- 
quire, whether  he  be  Guilty  of  this  Felony  and 
High  Treafon  whereof  he  ftands  indifted,  or  Not 
Guilty.  If  you  find  that  he  is  Guilty,  you  are  to 
enquire  what  Goods  or  Chattels,  Lands  or  Tene- 
ments he  had  at  the  Time  of  the  Felony  and  High 
Treafon  committed,  or  at  any  Time  fince.  If  you 
find  him  Not  Guilty,  you  are  to  enquire  whether 
he  fled  for  it.  If  you  find  that  he  fled  for  it,  you 
are  to  enquire  of  his  Goods  and  Chattels,  as  if  you 
had  found  him  Guilty.  If  you  find  him  Not  Guil- 
ty, nor  that  he  did  fly  for  it,  you  are  to  fay  fo, 
and  no  more,  and  hear  your  Evidence. 

Mr.  Knapp.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury,  This  is  an  Indift- 
ment  of  High  Treafon  againit  my  Lord  Prefton, 
who  is  indided  by  the  Name  of  Sir  Richard 
Grahme,  Baronet,  and  ftands  now  Prifoner  before 
you  at  the  Barj  and  the  Indictment  fets  forth,  that 
the  Prifoner,  together  with  one  John  Afljton  and 
Edmund  Elliot,  as  falfe  Traitors  againft  our  Sove- 
reign Lord  and  Lady,  King  William  and  Queen 
Mary,  not  weighing  the  Duty  of  their  Allegi- 
ance, the  ipch  of  December,  in  the  fecond  Year 
of  their  now  Majefties  Reign,  at  the  Parifh  of 
St.  Clement  Danes,  in  this  County  of  Middlefex, 
did  confpire,  confult  and  imagine,  to  depole 
their  Majefties  from  the  Throne  and  Govern- 
ment of  thefe  Kingdoms,  and  to  bring  the  King 
and  Qiieen  to  final  Death  and  Deftrudion,  and 
to  levy  War  within  this  Kingdom,  and  procure 
an  Invafion  to  be  made  herej  and  that  to  bring 
their  Treafons  to  pafs,  they  did  prepare  and 
compofe,  and  caufe  to  be  prepared  and  compo- 
fed  divers  treafonable  Letters,  Notes,  Memo- 
randums, and  Inftru£tions  in  Writing,  which 
were  to  inform  the  French  King  and  his  Subjefts, 
and  other  Enemies  of  the  King  and  Queen,  of 
the  Number,  Force  and  Condition  of  their  Ma- 
jefties Ships,  and  how  fome  of  them  were 
Mann'd,  and  the  Names  of  feveral  of  the  Com- 
niandcis  of  them,  and  how  the  Cuftles  and  Forts 
of  Portfmouth,  South-Sea,  and  Gofport,  within 
this  Kingdom  were  fortified,  and  how  they  mighc 
be  feized  and  furprized  by  the  King's  Enemies  j 
as  alfo  to  inform  them  of  the  Time,  Places,  Ways 
and  Means  how  they  might  invade  this  King- 
dom,   depofe   their   Majefties,    and   fight  with 

their 
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their  Ships  againft  their  Majefties  Ships,  and  caufe 
and  procure  great  Forces  to  be  raifed  againft  the 
King  and  Queen,   and  fend  Ships  to  plague  the 
City  of  London^   and  War  and  Rebellion  within 
the  Kingdom  to  procure  j  and  that  they  did  know- 
ingly and  fecretly  prepare  and  conceal  two  feveral 
Bills  of  Exchange  for  the  Payment  of  Money  to 
the  King's  Enemies,  and  got  thefe  Bills  of  Ex- 
change, Letters,  Notes  and  Memorandums,  into 
their  Cuftody  j  and  afterwards,  the  joth  of  De- 
cember^ for  the  Sum  of  one  hundred  Pounds,  by 
them,  or  fome  of  them  paid,  they  did  hire  a  Ship 
to  carry  them  and  the  faid  Bills  of  Exchange,  Let- 
ters, Notes,  Memorandums,  and  Inftrudtions,  in- 
to Parts  beyond  the  Seas,   to,  and  among  their 
Majefties  Enemies  i  and  did  alfo  prepare  a  Boat, 
which  was  to  carry  them  to  the  Ship,  and  accord- 
ingly they  went  into  the  Boat,  and  went  on  Board 
the  Ship  with  the  Bills  of  Exchange,  and  Papers 
aforefaid }  and  being  on  Board  they  fet  Sail,  and 
made  away  towards  France  with  thofe  Bills  of  Ex- 
change and  Papers,    with  Intention  to   difperfe 
them,  and   to  perfeft  their  faid  Treafons.     And 
the  Indidment  further  fets  forth,  that  there  was, 
and  is  a  War  between  our  King  and  Queen  and 
the  French  King,  and  the  People  of  thofe  Parts, 
under  his  Dominions,  who  are  Enemies  of  the  King 
and  Queen.    The  Prifoner,  together  with  thole 
other  two  named  before,  as  falfe  Traitors,  did  ad- 
here to  the  Enemies  of  the  King  and  Queen  j  and 
to  bring  about  this  Treafon,    they  did  procure 
fuch  Bills  of  Exchange,  Xetters,  Notes,  Memoran- 
dums and  Inftrucbions,  and  did  hire  fuch  Ship 
and  Boat  to  carry  them   and  thofe  Papers  into 
Frame  j  and  did  go  on  Board  the  faid  Ship,  and 
(ailed  away  for  France^  with  Intention  to  aid  and 
affift  the  King's  Enemies  in  Counfel  and  Intelli- 
gence, by  thofe  Papers,  and  Bills  of  Exchange,  as 
I  before  opened  unto  you  j  and  this  is  laid  to  be 
againft  the  Duty  of  his  Allegiance,  againft  the 
Peace  of  their  Majefties,  their  Crown  and  Dig- 
nity, and  againft  the  Form  of  the  Statute  in  that 
Cafe  made  and  provided.     To  this  Indiftmenr, 
Gentlemen,  the  Prifoner  pleaded,  he  is  not  guilty  j 
and  for  his  Trial  hath  put  himfelf  upon  his  Coun- 
try, which  you  are.    If  we  prove  him  guilty,  it 
is  your  Duty  to  find  him  fo. 

Mr.  Soil.  Gen.  My  Lords  and  Gentlemen  of  the 
Jury,  the  Indiftment  hath  been  opened  to  you  at 
large,  and  I  do  not  doubt  but  you  have  obferved 
it :  It  confifts  of  two  Parts,  which  are  formed 
upon  two  feveral  Branches  of  the  Statute  of  the 
2fth  oiEdiuard  III.  Theone  is  forcompafEngand 
imagining  the  Depofing  and  Deftru6tion  of  the 
King  and  Queen  j  the  other  for  aiding  and  affifting 
the  King  and  Queen's  Enemies. 

Treafon,  Gentlemen,  conflfts  in  the  Imaginati- 
on of  the  Heart }  but  becaufe  that  Imagination  of 
the  Heart  can  be  difcovered  no  other  way  but  by 
fome  open  Aft,  therefore  the  Law  doth  require, 
that  Ibme  Overt- Aft,  manifefting  that  Intention 
and  Imagination,  be  afligned  and  proved.  I  doubt 
not  but  you  have  oblerved  that  there  are  feveral 
Overt- Afts  of  both  thefe  kinds  of  Treafon,  aflign- 
cd  in  this  Indiftment. 

Gentlemen,  the  general  Defign  of  the  Confpi- 
racy  (as  will  appear  by  the  Evidence)  was  this  : 
The  King  and  Queen  were  to  be  depofed,  and 
this  was  to  be  effefted  by  a  French  Army,  and  a 
French  Fleet. 

It  will  be  eafily  granted,  that  nothing  more 
dreadful  can   enter  into  the   Imagination  of  an 


and  the  Conqueft  of  the  Kingdom  by  the  Arms  of 

France. 


But  yet  it  will  be  part  of  the  Evidence  that 
we  fhall  offer  to  you,   that  the  Prifoners,    and 
others  of  the  Confpirators  feem  to  be  of  another 
Mind  >  for  amongft  the  Papers  which  were  taken 
with  the  Prifoners,    you  will   fee  one,    which  is 
ftiled.    The  Refult  of  a  Conference.,  wherein  they 
pretend  to  ftiew  the  Poflibility  of  Reftonng  King 
James  by  the  Power  of  the  French  King,  and  yet 
to  preferve  the  Proteftant  Religion,  and  the  Laws 
and  Liberties  of  the  Kingdom.     They  themfclves 
went  no  farther  than  to  think  it  poffible  >  and  I 
believe  it  will  be  hard  to  perfwade  any  other  Eng- 
lifhman,   that  it  is  poffible,   unlefs   one  Inftance 
could  be  given,   that  the  French  King  ever   em- 
ployed his  Arms  for  fetting  up  any  body  but  him- 
felf, his  own  Religion,  and  his  own  Government. 
I  never  heard  that  he  did  pretend  to  form  any 
Part  of  his  Glories  upon  the  Virtue  of  Modera- 
tion,  or  Self-denial.     And  there  can  hardly   bs 
imagined  a  greater  Inftance  of  Self-denial,  than  for 
the  French  King,  after  he  had  deftroyed  the  Dutch 
and  EngHJh  Fleets,  and  fubdued    our  Forces   at 
Land,  not  to  make  ufe  of  his   Succefs,  fo  as  to 
add  thefe  three  Kingdoms  to  his  Conquefts,   and 
poffefs  himfelf  of  the  uncontefted  Dominion  of 
the  Sea  for  ever,   but  only  to  entitle  him,  at  fo 
great  Hazard  and  Expence,  to  become  a  Medi- 
ator between  King  James  and  the  People  of  Eng- 
land, and,  by  his  Mediation,    to    eftablifli   the 
Proteftant  Religion,  and   the   Liberties   of  the 
People :    And   yet,  as  abfurd  as  this  feems,  you 
will  find  this  to  be  the  Refult  of  one  of  their 
Conferences.     I  did  never  think  it  was  the  Part 
of  any  who  were  of  Council  for  the  King  in 
Cafes  of  this  Nature,   to  endeavour  to  aggravate 
the  Crime  of  the  Prifoners,  by  going   about  to 
put  falfe  Colours  upon  Evidence,  or  to  give  it 
more  than  its  due  Weight  >  and  therefore  I  fhall 
be  fure   to   forbear  any  thing  of    that   Nature. 
But  I  think  it  my  Duty  to  give  fome  fhort  Ac- 
count of  the  Nature  and  Courfe  of  the  Evidence 
to  be  produced  to  youj  which  confifting  of  fe- 
veral Sorts,  it  will  be  in  fome  fort  neceffary  to 
open  it,  that  you  may  the  more  clearly  appre- 
hend it,  and  with  more  Eafe  make  your  Obfer\'a- 
tions  upon  it. 

Gentlemen,  we  fhall  produce  in  Evidence,  as 
well  living  Witneffes,  as  Papers  and  Writings, 
which  by  a  ftrange  kind  of  Providence  were  ta- 
ken upon  my  Lord  Prefton,  and  the  other  two 
Perfons  named  in  the  Indiftment,  when  they  were 
apprehended  j  and  therein  this  Defign  that  f  have 
opened  to  you,  will  be  made  evident  beyond  all 
Contradiftion. 

As  to  the  living  Witneffes,  the  Couri'e  of  the 
Evidence  will  be  this.  One  Nicholas  Pratt  is 
the  Owner  of  a  Smack,  called  the  Thomas  and 
Elizabeth,  he  does  ufually  entrufl  his  Wife, 
Jane  Pratt,  with'the  hiring  out  of  this  Smack  j 
IVilliam  Pafely  is  Mafter  of  the  Veffel,  and  has 
of  late  been  made  a  Part-Owner,  to  proteft 
him  from  being  prefs'd }  for  it  is  a  Privilege 
that  the  Owners  of  Veffels  claim,  not  to  be 
prefs'd . 

Some  Time  fince  (the  Witneffes  will  tell  you 
theprecife  Time)  this  Jane  Pratt  was  fent  for  to 
one  Mr.  Burdet's  Houle  in  the  City,  where  ihe 
met  with  Mr.  JJlHon,  who  defired  to  know, 
whether    llie  could  undertake    to  convey  him 

and 
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and  feme  others,  with  Safety  into  te^.     She 

faid    fhe  did  not  doubt  but  fhe  could  do  lo;  and 

thereupon  Ux.ylpton  told  her,   that  he  and  his 

Friends  were  Merchants,  and  Traders,  and  that 

thcv  Hwuld  make  great  Advantage,  to  the  Value 

of  a  Thoufand  Pounds  at  leaft,    if  they  could  be 

there  quickly.     Their  Difcourfc  went  no  huthcr  at 

that  Time  ;    but  Mrs.  Pratt   was  appointed  by 

Mr.  Afiton  to  bring  the  Mailer  of  the  Veflel  along 

with  her,   for  he  had  a  Mind  to  difcourfe  himlelt 

with  the  Mailer,  and  they  were  to  meet  at  the  .     .         _ 

JVondcr   Tavern   in   Ludgale-jlreet  ;    and  becaufe     Hatches,  a  Place  where  they  could  not  ftand  or 

there  ihould  be  no  Millake  about   the  Meeting,     fit,  but  mull;  lie  along  on  the  Ballad.     When  they 

Mr  JU}ton  gave  the  Woman  a  Note  of  Dire6lion    were  pafled  by  the  George  Frigate,  they  quitted  that 

in  Writing'  ready  to  be  produced.  Place j  but  when  they  were  near  the  Block-Houfe 

Accordingly, by  the  ipth  oi  Dcccmb.  Mrs.  Pratt    at  Graves,  they  grew  apprehenfive,  and  they  de- 

d  the  Mailer    came  to  the  /Fonder  Tavern,     fired  to  be  hid  a  lecond  Time,  which  was  accord 


the  Waterman  was  that  carried  them  from  Surry 
Stairs. 

After  they  were  on  Board  the  Smack,  they  were 
poflefled  with  great  Fear  of  being  furprized.  They 
knew  the  Nature  of  the  Bufinefs  they  were  about, 
and  the  Danger  they  were  in,  if  they  ihould  be  dif- 
covered  >  and  therefore  when  they  were  to  pafs  by 
the  George  Frigate,  a  Man  of  War  that  lay  in  the 
River,  they  delired  the  Mailer  to  hide  them,  which 
he   did,    by    putting   them    under    the   Quarter- 


,vhere  Mr.  Jfito»  met  with  them,  and  there 
they  treated  of  the  Price  to  be  givenfor  the  hiring 
of  this  VeiTel  to  carry  them  to  France,  and  I  think 
Guineas  was  the  Sum  then  infilled   upon. 


IfO 


but  no  Bargain  was  made  at  this  Time ;  but  there 


ingly  done. 

And  they  continued  to  lie  in  that  Place  till 
they  were  taken ;  and  it  was  a  happy  Thing  they 
did  fo.  The  Place  was  fuch,  that  they  had  not  any 
Pofllbility   of  throwing   away  their  Letters  and 


was  a  new  Appointment  to  meet  the  next  Day,  Papers,   though   they   had   made  Preparation  for 

which  was  the  30th  of  December,  at  Mr.  Burdefs  it  in  Cafe  of  any  Accident,   having   tied   them 

Tj^yf-p  together,   and  fix'd    a   Piece  of  Lead  to  them. 

The  next  Day,  when  fiie  and  the  Mafter  came  that  fo  if  they  faw  themfelvcs  in  Danger  of  being 

thither,    they   found   there  together  JJhton  and  taken,    they  might  eafily  fink  the  Pacquet :    But 

Elliot  'the  two  other  Perfons  named  in  the  In-  being  fo  clofe  fiiut  up  in  this  Place,   that  they 

diftment,  and   there  this  Matter  was  treated  of  could    not    execute    their   Purpofe,    the    Papers 

with  gre'at  Secrefy  in  Mrs.  Burdefs  Bed-Cham-  were  taken,  and  will  be  offered  to  you  in  Evi- 


ber. 

And  they  came  to  an  Agreement,  that  100/. 
fhould  be  the  Sum  to  be  paid  to  Mrs.  Pratt  for 
conveying  \nio France,  Ajliton  and  Elliot,  and  two 
other  Perfons.  So  the  Contrail:  was  originally 
made  for  others  befides  Mr.  Jfiton  and  Elliot,  and 
the  Money  was  aftually  depofited  by  Mr.  Jjhton 
and  Elliot  in  Mrs.  Burdens  Hand,  and  a  Six-pence 
was  broken ;  one  Half  of  which  was  delivered  to 
Mrs.  Burdet  to  keep,  the  other  Half  Mr.  J[I}ton 
was  to  take  along  with  him,  and  when  the  Mafter 
had  fafely  landed  them  in  Fr ance,  Mr.  Jfit on  vizs  to 
deliver  his  Half  of  the  Six-pence  to  the  Mailer; 
which  being  brought  to  Mrs.  Burdet,  either  by 
him  or  Mrs.  Pratt,  upon  the  joining  of  the  two 
Pieces  together,  the  Mafter  was  entituled  to  re- 
ceive the  hundred  Pounds. 

The  next  Appointment  was  to  meet  at  one 
Mr.  Rigbfs  Houle  mCovcnt-Gardcn,  and  that  was 
to  be  on  the  one  and  thirtieth  of  December,  when 
the  Voyage  was  to  be  begun :  And  the  Tide  not 
ferving  to  go  through  Bridge  till  late,  the  Ap- 
pointment was  to  meet  the  later.  When  they, 
Mrs.  Pratt ^r\d  the  Mafter,  came  there,  they  found 
only  Mr.  Jfiton  and  Mr.  Elliot;  but  before  that 
Time  Care  was  taken  to  provide  a  Sculler  -xtSurry- 
Stairs,  to  be  ready  to  carry  them  on  Board  the 
Smack,  and  the  Waterman  was  appointed  to  ftay 
in  a  little  Ale-houfe  thereabouts,  to  be  ready  when 
he  fliould  be  called. 

About  ten  o'clock  at  Night  four  Perfons  came 
down  together,  and  went  into  this  Sculler  with  the 
Mailer  of  the  Smack,  and  made  what  Hafte  they 
could  through  Bridge  till  they  came  to  Pickle-herring 
Stairs,  ovcr-againft  the  Tower,  where  the  Smack 
lay,  and  there  went  aboard  the  Mafter  and  thefe 
four  Perfons,  my  Lord  Prejlon,  a  Servant  of  my 
Lord  Prepn's,  Mr.  Jfljton,  and  Mr.  Elliot. 

The  Smack  let  Sail  immediately  after  they 
were  on  Board,  and  their  Hafte  made  them  carry 
away  the  Waterman's  Coat,  which  he  had  lent 
them  whilft  they  were  in  the  Sculler,  and  that 


dencc. 

Gentlemen,  Captain  Billop,  by  the  Order  of  a 
noble  Lord,  nov/  prefenr,  was  dire6bed  to  ufe  his 
utmoft  Diligence  to  feize  fome  dangerous  Perfons, 
of  whofe  Defign  of  going  beyond  Sea  for  fome 
very  ill  Ends,  an  Intimation  had  been  given.  He 
got  ready  a  Pinnace  well  Mann'd,  and  went  in 
Purfuit  of  them  down  the  River  j  and  both  as  he 
went  and  return'd,  he  took  Care  to  fearch  fufpeft- 
ed  Veflels.  When  he  came  to  this,  he  demanded 
of  the  Mafter  what  Number  of  Men  he  had  on 
Board,  pretending  he  came  to  prefs  Men :  The 
Mafter  told  him  he  had  but  three,  and  for  thole 
he  had  a  Prote£tion.  But  the  Captain  faid  he  muft 
be  better  fatisfied,  and  muft  fearch  the  VelTel ;  and 
in  the  Search  he  found  thefe  four  Perfons  lying 
concealed  in  this  fecret  Place,  under  the  Quarter- 
Hatches. 

As  they  were  taken  out  one  after  another,  one 
of  the  Seamen  obferved  Mr.  A/ljton  to  take  up  a 
Bundle  of  Papers  from  off"  the  Ballaft,  and  put  it 
in  his  Bofom  ;  and  near  the  Place  where  Papers 
lay,  he  took  up  two  Seals,  which  after  proved  to 
be  my  Lord  Prejlon's  Seals  when  he  was  Secreta- 
ry. Captain  Billophemg  inform'd  of  this  by  that 
Seaman,  he  put  his  Hand  into  Mr.  AJJjton's  Bo- 
fom, and  took  away  from  him  the  Bundle  of  Pa- 
pers with  the  Lead  fix'd  to  it. 

When  they  were  put  on  Board  the  Captain's 
Pinnace,  they  all  prefled  him  much,  that  he  would 
let  them  go  on  Shore  at  Gra-vefend,  pretending 
want  of  Refreftiment,  they  not  having  eaten,  and 
the  Night  having  been  cold  ;  but  he  did  not  think 
that  proper  nor  fafe,  but  told  them,  they  fhould 
go  on  Board  the  George  Frigate,  and  refrefti  them- 
felvcs there. 

When  they  came  on  Board  the  George  Frigate, 
all  the  three  Gentlemen,  and  my  Lord  Prejlon 
in  particular,  were  very  carnell  with  Captain 
Billop  to  difpofe  of  the  Bundle  of  Papers,  mix- 
ing extraordinary  Promifes  with  great  Comple- 
ments. 

Not 
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Not  prevailing  there,  when  they  were  return 
ed  to  the  Pinnace,  they  renew'd  their  Sollicita- 
tions,  and  one  of  them  told  him,  it  would  be 
eafy  to  remove  all  Siifpicion,  by  fixing  the  Lead 
to  fome  other  Papers  of  little  Signification, 
which  were  found  in  my  Lord  Prefioti's  Pocket, 
which  he  might  produce,  and  they  would  with- 
out Difficulty  pafs  for  the  Papers  that  were  ta- 
ken. 

But  the  Captain  was  too  juft  to  comply  with  this 
Propofal.  When  they  found  he  was  not  to  be 
moved,  you  will  find  from  the  Witnefles,  that  their 
Promiles  were  turned  into  Threats,  and  they  ufed 
another  fort  of  Language. 

When  they  were  brought  to  Whitehall  Stairs, 
upon  their  Landing  they  gave  Money  to  the  Ma- 
Iter  and  the  Seamen,  defiring  them  to  fay,  they 
were  hired  to  ^oior  Flanders^  and  not  for  France. 

Gentlemen,  Thefe  Things  which  I  have  opened, 
carry  a  ftrong  Prefumption  of  Guilt,  for  EngUfi- 
men,  efpecially  one  of  that  Quality  of  my  Lord 
Prejion,  to  go  into  the  Country  of  an  Enemy 
without  any  manner  of  Pafsport,  and  in  fuch  a 
Manner  as  they  could  not  expert  but  to  be  feized 
for  Spies,  unlefs  they  were  affiired,  that  their  Cha- 
rafter  was  fo  well  knwn  there,  that  they  fliould  be 
look'd  upon,  not  as  Perfons  coming  to  get  Intelli- 
gence, but  to  give  it  i  unlefsthey  were  well  affiired 
of  a  good  Reception  when  they  came  there. 

But  there  is  no  Occafion  to  leave  any  thing  to 
conjefture  in  this  Cafe  j  what  is  contained  in  thefe 
Papers  makes  the  Defign  of  the  Voyage  beyond 
Difpute.  I  think.  Gentlemen,  after  you  have  heard 
the  Evidence,  you  will  be  very  well  fatisfied,  that 
my  Lord  Prefion.^  and  the  other  two  who  ftand 
indidted,  were  equally  concerned  in  the  Papers  j 
they  were  all  alike  earnefl:  to  preferve  them  from 
being  feen  j  they  all  foUicited  for  the  difpofing  of 
them,  and  promifed  Rewards  if  they  might  prevail. 

Gentlemen,  thefe  Papers  are  of  various  Na- 
tures. 

One  I  mentioned  before  is  entituled.  The  Re- 
fuh  of  a  Conference  hetiveen  fever al  Lords  and  Gen- 
tknten^hoth  'lories  and  Whigs  %  in  which  it  was  un- 
dertaken to  prove  the  Poffibility  and  Methods  of 
Reftoring  King  fames  by  a  French  Power,  with- 
out endangering  the  Proteftant  Religion,  and  the 
Civil  Admmillration,  accordingto  theLaws  of  this 
Kingdom. 

Another  contains  Heads  for  a  Declaration  to  be 
prepared,  in  order  to  be  publifhed  when  the  French 
have  had  Succefs  at  Sea,  and  are  Landing ;  and  that 
is  filled  with  fuch  Pretences  as  they  thought  mod 
fpecious,  and  moft  Ukely  to  amufe  and  delude  the 
People. 

There  is  another  fort  of  thefe  Papers  which 
confifts  of  Letters.  Thefe  Letters  are  direded 
in  falfe  Names,  and  are  not  fubfcribed  >  and  it  is 
not  to  be  imagin'd  it  iliould  be  otherwife.  Yet, 
Gentlemen  (though  that  is  not  the  prefent  Bu- 
finefs)  the  Hands  of  the  Writers  of  thefe  Letters 
are  very  well  known,  and  the  Subjeft  Matter  of 
them  will  eafily  reveal  to  you  for  whom  they  were 
intended  ;  for  though  thefe  Letters  are  moft  of 
them  written  under  divers  Cants,  fome  under  the 
Colour  of  Trad.',  fome  of  them  under  the  Co- 
lour of  a  Law-Suit  for  the  redeeming  of  a 
Mortgage,  others  under  the  Notion  of  a  Match, 
and  a  Settlement  to  be  made  upon  that  Match, 
yet  the  real  Bufinefs  is  fo  plain,  that  you  need 
but  hear  them  read,  to  fee  through  the  Dif- 
guife. 


Though  they  begin  generally  in  the  Stile  of 
Merchants  wntmg  to  one  another,  or  the  like, 
yet  towards  the  End  of  the  Letters  you  will  ob- 
ierve  Exprefllons  of  Duty  and  Reverence  (Terms 
which  do  not  ufually  .pafs  in  Correfpondencc  be- 
tween Perfons  of  that  Sort)  fufficient  to  fiiew, 
that  fomewhat  elfe  was  intended  to  be  covered  in 
what  went  before. 

Gentlemen,  It  will  appear  to  you,  that  fome 
of  the  Writers  of  thefe  Letters  were  of  the 
Number  of  thofe  who  were  fecured  the  laft 
Summer,  when  the  French  Fleet  was  upon  our 
Coafts,  and  you  will  obferve  they  complain,  that 
by  reafon  of  that  Reftraint,  the  Defign  was  very 
much  hindred,  though  they  have  endeavoured  to 
redeem  that  Lofs  of  Time  fince  their  Difcharge, 
and  have  carried  on  the  Bufinefs  with  more  Vigour 
than  ever. 

In  fliort,  the  Defign  of  thefe  Letters  is  to 
importune  the  fetting  out  of  the  French  Fleet 
with  all  poflible  Expedition  :  They  fay  they  muft 
not  fufter  fuch  a  fit  Seafon  to  be  fpent  unprofita- 
bly  :  That  the  beft  Time  is  between  this  and  the 
firft  of  March  to  come  to  a  good  Market  >  and 
if  they  come  not  before  the  tenth  of  March^  all 
will  be  loft.  In  another  of  their  Letters  they  fay. 
If  the  Suit  be  well  follicited  and  managed,  it  may 
come  to  a  final  Hearing  before  the  End  of  Eafier 
Term. 

They  complain,  that  there  are  feveral  indif- 
creet  Letters  came  from  St.  Germains^  that  turn 
to  the  Prejudice  of  the  Defign.  Thofe  Letters 
are  not  enough  difguis'd  to  deceive  the  People 
here,  but  fpeak  too  plainly  what  is  to  be  expect- 
ed from  themfelves,  and  from  the  French.  You 
will  take  Notice,  that  the  Letters  which  all  you 
will  hear,_  are  all  Bills  with  high  Chara6ters  of  the 
Bearer  j  for  which  Reafon  they  write  in  fuch  ge- 
neral Terms,  becaufe  the  Bearer  was  entrufted 
with  the  whole.  Some  of  the  Letters  fay,  no 
Particulars  are,  or  need  be  exprefl'ed,  becaufe  he 
will  inform  them  of  every  thing  ;  Others,  thac 
they  could  not  write  fo  much  as  he  could  fay  j  and 
that  nothing  was  wanting,  but  to  allow  him  a  full 
and  fit  Seafon  to  give  an  Account  of  all  the  Bufi- 
nefs ;  and  that  they  entirely  depend  upon  his  Ac- 
count of  them  and  their  Condition. 

And,  Gentlemen,  in  one  of  the  Letters  the  Bearer 
is  ftiled  a  Lord  >  and  to  whom  can  that  be  applied, 
unlefs  to  the  Prifoner  at  the  Bar? 

In  another  Letter,  when  they  fpeak  of  fending 
the  Copper  and  the  Linnen  (the  Goods  pretended 
for  carrying  on  the  Trade)  it  is  added.  And  what 
the  Meaning  of  that  is,  they  muft  refer  to  the 
Bearer,  who  was  able  to  give  them  a  particular 
Account. 

I  have  mention'd  fo  much  of  the  Papers,  only 
that  you  might  have  a  general  Notion  of  them  > 
that  ib  when  you  hear  them  read,  you  may  more 
readily  make  your  Obfervations.  I  aflure  you  I 
have  been  as  careful  as  I  could,  not  to  exceed  the 
Truth  in  opening  any  Part  of  the  Evidence ;  But 
it  is  your  Part  to  fee  whether  what  I  have  opened 
be  made  out  in  Proof. 

There  is  another  Paper  that  gives  an  Account 
of  their  Majefty's  Fleet  to  be  fent  out  this  Sum- 
mer }  and  there  is  an  Obfervation  at  the  End  of 
it,  that  it  was  hoped  it  may  be  out  in  iV:7u-/j.  But 
you  will  find  by  other  Papers  (and  particularly  by 
one  of  my  Lord's  own  Hand-writing"!  that  he  was 
of  another  Mind,  that  the  Fleet  would  not  be  out 
before  June. 

Gentle- 
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Gentlemen,  the  laft  Sorr  of  Papers  which  I  will 
mention  to  you,  arefome  Memorandums  ^VidT^QX.e^ 
written  by  my  Lord  Prejlon,  wherein  he  gives  an 
Account  of  (everal  Things  of  great  Moment  j 
which,  as  his  Memory  ferved  him,  are  put  toge- 
ther without  Connexion  or  Method,  being  only 
to  remind  him  of  them  when  he  fliould  have  Oc- 
cafion  to  mention  them. 

He  thercingives  an  Account  of  the  Number  and 
Strength  of  the  EngUjlj  Fleet;  how  they  are  Man- 
ned, and  who  are  the  principal  Officers  and  Com- 
manders, and  in  what  Time  they  will  be  out. 

He  likewife  gives  an  Account  of  the  Number 
and  State  of  the  Dutch  Fleet,  and  how  that  is  to 
be  divided  and  difpofed  of. 

And  with  relation  to  the  French  Fleet,  there  is 
a  particular  Memorandum^  That  they  muft  be  out 
at  fartheft  in  Jpril;  that  they  muft  be  out  fo  as  to 
feparate  the  Dutch  Fleet  and  ours ;  that  they  muft 
be  fure  to  look  in  at  Spithead  as  they  come  by,  and 
fecure  what  Ships  fhould  be  in  that  Harbour  from 
joining  the  reft. 

There  is  alfo  a  Hint  given  pf  thofe  that  were 
moft  likely  to  come  into  them :  And  there  is  Ad- 
vice in  what  Place  their  Fleet  lliould  fight  ours. 
They  muft  not  come  fo  high  as  Beachy,  where 
they  fought  the  laft  Year,  but  rather  choofe  to  fight 
in  the  Chops  ot  the  Channel. 

There  is  an  Acconntoi  Port/mouth,  how  forti- 
fied and  garrifon'd,  that  it  had  but  five  hundred 
Men  ;  that  Gofport  had  nothing  but  Pallifadoes 
about  it,  and  South-Sea-Cajlk  very  weak. 

There  are  Memorandums  of  other  Heads  proper 
for  a  Declaration. 

There  are  the  Names  of  feveral  Perfons,  fome 
of  them  with  particular  Characters,  and  fome 
without  j  and  amongft  the  reft,  there  is  this  Cha- 
raftcr  given  of  the  Clergy  of  the  City  of  London^ 
that  they  are  the  worft  of  all  others. 

Gentlemen,  we  fhall  proceed  to  the  Evidence, 
and  firft  call  the  living  Witneftes,  and  then  read 
the  Papers ;  and  when  you  have  heard  what  the 
one  can  fay,  and  what  the  other  contain,  we  muft 
leave  it  to  your  Confideration,  and  fubmit  all  to 
the  Dire£lion  of  the  Court. 

Mr. Scrj.  Trema'm.  Pray  fwear  Mrs.  Pratt ^  Jane 
Pratt. 

{IFho  luas  fworn.y  ivithfcven  or  eight  morel 

Mr.  Serj.  Tremain.  Mrs.  Pratt.,  pray  will  you 
tell  us  what  you  know  concerning  the  hiring  of 
aVeflll,  and  whither  it  was  to  go  ?  and  by  whom 
it  was  hired,  and  for  what  ?  Pray  tell  your  whole 
Knowledge  in  this  Matter. 

Mrs.  Pratt.  Mr.  Burdet,  may  it  pleafe  your 
Lordftiip,  fcnt  for  me  to  his  Houfe,  to  hire  a 
Veflel  to  go  for  France,  and  asked  me,  if  I  could 
carry  them  fecure.  I  told  them  I  could  let  them 
have  a  Smack  that  would  cany  them  ;  and,  if  it 
pleafe  you,  my  Lord,  we  met  feveral  times  at  his 
Houfe,  and  at  laft  there  was  Mr.  JJIjto?i  there,  and 
Mr.  AJlnon  appointed  to  meet  at  the  Dog  Tavern 
vc^QXiLiidgate  Hill;  I  think  they  call  it  xheJVonder 
Tavern. 

L.  C.  J.  Flolt.  Miftrefs,  pray  begin  again,  and 
fpeak  out. 

Mrs.  Pratt.  Mr.  Burdet  fent  for  me  to  hire  my 
Smack  to  go  for  France,  and  they  asked  me  if  I 
thought  it  would  carry  them  fecure.  I  told  them 
yes,  I  thought  it  would  j  and  I  came  feveral  times 
about  It  to  Mr.  Burdet's  Houfe.  The  Smack  was 
not  then  come  to  the  Tower,  as  it  did  afterwards  j 
and  then  after  thcv  fent  for  Mr.  Jpton,  and  he 


metmeat  Mr.  i?«?Y/f/'s,  and  meeting  at  Mx.Burdefs, 
he  gave  me  a  Note,  to  meet  at  the  Dog  Tavern  up- 
on Ludgatc  Hill,  and  there  JJljton  met,  but  Mr. 
Burdet  did  not  come. 

Mr.  Scrj.Trcmain.  Who  was  with  yZ/Z'/ow  when 
you  met  at  the  Dog  Tavern? 

Mrs.  Pratt.  None  but  a  Man  of  his,  as  Mr. 
Afhton  faid  :  There  we  fat  about  an  Hour  and  an 
half  and  did  nothing.  At  length  we  went  away, 
and  appointed  to  meet  at  Mr.  Burdet's  Houfe  the 
next  Day  at  feven  or  eight  o'Clock,  and  there  we 
met,  and  the  Bargain  was  made. 

Mr.  Serj.  Tremain.  What  Bargain  ? 

Mrs.  Pratt.  I  ask'd  i  j-o/.  and  they  told  me  that 
was  too  much.  Says  Jjlnon,  I  will  give  you 
Fourfcore  i  f.xys  Mr.  Burdet,  pray  encourage  them, 
offer  them  loo/.  Thereupon  he  did  offer  lool.  and 
we  agreed  for  loo  /. 

Mr.  Serj.  Tremain.  What  Day  was  that,  can 
you  remember  ? 

Mrs.  Pratt.  We  met  on  the  Monday,  and  the 
Tuefday  we  agreed. 

Mr.  Serj.  Thompfon.  What  Money  was  paid  ? 

Mrs.  Pratt,  Ninety-three  Guineas  and  Six- 
pence. 

Mr.  Serj.  Tremain.  Who  was  by  when  the  Bar- 
gain was  made  ? 

Mrs.  Pratt.  Mr.  Elliot  was  along  with  them, 
Mrs.  Burdet,  and  the  Mafter  of  the  Veflel,  at  the 
Agreement. 

Mr.  Serj.  Tremain.  What  is  the  Matter's  Name? 

Airs.  Pratt.  His  Name  is  Pafely ;  and  there  was 
Six- pence  broken,  and  Mr.  AJJjton  took  one  of  the 
Six-pences,  and  Mr.  Burdet  ordered  him  to  give 
his  Wife  the  other,  and  fo  he  did  ^  and  when  the 
Money  was  paid,  Mr.  AJJjton  brought  in  a  Paper 
wrapp'dup,  and  faid,  we  fhould  fee  it  told  out,  and 
he  told  it  out  there,  and  it  was  ninety-three  Gui- 
neas, and  the  Six-pence. 

Mr.  Serj.  Thompfon.  Who  did  they  tell  you  they 
were  to  carry  into  France  ? 

Mrs.  Pratt.  Truly,  my  Lord,  they  faid  three, 
that  was  all. 

Mr.  Serj.  Tremain.  What  followed  then  ?  Did 
they  give  you  any  Note  where  you  were  to  come 
for  them  ? 

Mrs.  Pratt.  Mr.  Jfiton  bid  Mr.  Elliot  write  a 
Note  where  they  ftiould  come  j  it  was  at  Mr.  Rigby's 
in  Covent  Garden,  atihe  Seven  Stars,  and  there  we 
were  to  meet  at  eleven  o'Clock  at  Night;  and 
when  we  came  there,  Mr.  Ajhton  was  within,  and 
went  out  and  fetch'd  in  fome  Company.  Mr.  Elliot 
came,  and  two  other  Gentlemen  that  I  never  faw  in 
my  Life  before. 

Mr.  Serj.  Thompfon.  Miftrefs,  you  fpeak  of  the 
breaking  of  a  Six-pence,  what  was  to  be  done  with 
that  ? 

Mrs.  Pratt.  My  Mafter  was  to  bring  the  half  of 
the  Six-  pence  that  Mr.  Afliton  had,  to  Mrs.  Burdet ^ 
and  then  we  were  to  have  the  loo  /. 

Mr.  Serj.  Tremain.  Had  Mrs.  Burdet  the  other 
Piece .'' 

Mrs.  Pratt.  Yes,  Mr.  Jpton  had  one  half,  and 
llie  had  t'other. 

Mr.  Scrj.  Thompfon.  Was  there  any  Provifion 
carried  on  Board  this  Smack  ? 

Mrs.  Pratt.  Yes,  there  was  >  Hamper  and  a 
Trunk,  which  were  fetch'd  from  Mr.  Burdet's 
Houfe;  my  Man,  John  FiJJser,  carried  the  Trunk, 
and  a  Porter  earned  the  Hamper,  and  I  took 
Care  to  fee  it  put  in  the  Veflel. 

Mr. 
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Air.  Serj,  Tremain.  When  you  came  to  Covent- 
Gardcn  that  Night,  what  Difcouife  had  you  ?  and 
what  Enquiries  were  there  made,  and  by  whom  ? 

Mrs.  Pratt.  Mrs.  JJhion  comes  in,  as  ihc  faid 
Mr.  Jjhton  was  her  Husband,  and  laid  tliere  was 
fome  News  from  Court,  of  having  Papers  in  a  Hat, 
and  that  they  had  chofen  fome  Lord  or  other  : 
Something  it  was,  I  remember,  1  can't  tell  whatj 
but  fays  one  Gentleman  that  flood  by,  and  faid, 
I  was  chofen  thelafl  Year,  that  fignifies  nothings 
and  another  fiid,  I  mifled  itj  it  is  only  -xChriflrnas 
Gambol,  it  fignifies  little. 

Mr.  Scrj.  ^remain.  What  further  Difcourfe  had 
they  ? 

Mrs.  Pratt.  Mrs.  Jfiton  faid  fhe  was  afraid  they 
fhould  have  no  very  good  Luck,  for  the  Cock 
crowed. 

Mr.  Scrj.  'Tremain.  Was  there  any  Difcourfe 
what  Advantage  they  fhould  get  by  going,  or  you 
by  carrying  of  them  ? 

Mrs.  Pratt.  They  faid  they  would  help  us  to  the 
earning  of  looo/.  hcioxz  Lady- day .^  if  they  went 
this  Time  fafe. 

Mr.  Serj.  Tremain.  Pray  Miftrefs  recolle£t  your 
felf }  were  they  to  go  to  Flanders  ?  or  where? 

A'Irs.  Pratt.  They  were  to  go  for  France  ;  they 
were  not  to  go  for  Flanders. 

Mr.  Serj.  Tremain.  What  Time  of  Night  did 
you  depart  from  Mr.  Rigl>y's  > 

Mrs.  Pratt.  About  Eleven  o'Clock. 

Mr.  Serj.  Thompfon.  How  did  they  go  away  from 
Mr.  Rigbfs  ? 

Mrs.  Pratt.  I  did  not  go  with  them :  Mrs.  J(l}ton 
kept  me,  and  gave  me  the  Leg  of  a  Goofe,  and 
fome  Drink. 

Mr.  Scrj.  Tremain.  Do  you  know  any  thing 
further  ^ 

Mrs.  Pratt.  No  >  I  think  I  have  told  all. 

Mr.  Scrj.  Tremain.  Were  you  hired  for  France 
or  Flanders  ?  I  ask  you  once  again. 

Mrs.  Pratt.  We  were  hired  for  France ;  any 
Place  there  where  we  could  touch. 

Mr.  Serj.  Tremain.  Was  there  any  particular  Port 
mentioned  ? 

L.  C.  J.  flolt.  If  you  have  done  with  her,  will 
my  Lord  ask  her  any  Queftion  .^ 

L.  Prefton.  My  Lord,  I  defire  fhe  maybe  ask'd, 
whether  fhe  ever  faw  me  before  ? 

Airs.  Pratt.  No,  never,  my  Lord,  but  in  the 
Tower. 

L.  C.  y.  Pollcxfen.  But  fhe  fays,  when  they 
were  at  Righ's,  there  came  in  two  Gentlemen  with 
Mr.  Elliot  that  Night. 

L.  Prejfon.  I  defire  to  know  of  her  whether  I 
was  one  of  them  two  .' 

Mr.  Serj.  Thompfon.  My  Lord,  fhe  does  not  fay 
your  Lordfhip  was  one  of  them. 

Mrs.  Pratt.  No,  my  Lord,  you  were  not  one 
of  them. 

Mr.  Serj.  Thompfon.  Then  fet  up  Pafeley.  Pafeley., 
what  do  you  know  about  hiring  of  this  Smack 
to  go  for  France  ?  I  think  you  are  Mafter  of  the 
Smack  called  the  Thomas  and  Elizabeth,  are  you 
not? 

Mr.  Pafeley.  Yes. 

Mr.  Serj.  Thompfon.  Then  pray  give  anAccount 
of  the  whole  Matter. 

Mr.  Pafeley.  The  Smack  was  hired  of  the 
Woman,  and  not  of  me  ;  and  when  I  came  up 
to  London.,  fhe  told  me  fhe  had  got  a  Voyage 
over  to  France.,  if  I  was  minded  to  go  j  I  faid, 
yes }  and  fhe  appointed  me  to  go  along  v/ith 
Vol.  IV. 


her  to  this  Milliefs  what  do  ye  call  urn's  Houfe, 
this  Mrs.  5/^r^(?/  j  and  when  fhe  came  Lo  ihis  Houfe* 
there  was  no  body  within  but  Mr.  /If  ion  :  Prc- 
fently  after  came  in  Mr.  Elliot.  After  rhcy  came 
in  they  told  us  the  Things  were  not  ready  yet,  but 
they  would  be  ready  prefently  to  carry  on  Board. 
When  thefc  I'hings  were  rcadv,  John  Fifer  car- 
ried the  Trunk  down,  and  the  Porter  carried  the 
Hampci-,and  I  went  along  with  them  lo  Billinfgate, 
and  carried  them  on  Board ;  and  when  I  carried  them 
on  Board  I  went  to  Billihfgate  again,  and  fo  we 
went  along  to  this  Mr.  Burdef^  Houfe  >  and  fo 
when  we  came  up  to  Burdefs  Houfe,  Jftcn  and 
Elliot  were  not  there  prcfentj  but  we  had  beea 
there  but  a  little  Time  e'er  they  came  in  >  and 
then  they  came  and  laid  to  my  Owner  and  me. 
You  fhall  fee  the  Money  told  :  It  was  all  in  Gold 
but  one  Six-pence  J  there  was  Ninety-three  Gui- 
neas :  And,  after  the  Money  was  told,  there 
was  a  Six-pence  that  was  broken  in  half,  and 
the  Guineas  he  rolled  up  in  a  Paper,  and  gave  them 
to  Mrs.  Burdet,  and  bid  her  lay  them  up ;  and  he 
gave  her  one  half  of  the  Six-pence,  and  kept 
the  other  half  himfelf ;  and  when  I  brought  that 
other  half  that  he  had,  or  my  Owner,  then  fhe 
was  to  give  the  Money  to  her  or  me. 

Mr.  Serj.  Tremain.  Pray  what  Room  of  the 
Houfe  was  this  in  at  Mr.  Burdet's? 

Pafeley.  It  was  on  the  left  Hand  going  in. 

Mr.  Serj.  Tremain.  Was  it  a  Bed- Chamber  ? 

Pafeley.  Yes,  'twas. 

Mr.  Serj.  Tremain.  What  Time  of  Night  was 
it,  pray  ? 

Pafeley.  About  Eight  o'Clock. 

Mr.  Serj.  Tremain.  What  Difcourfe  had  you 
with  them  there,  pray  ? 

Pafeley.  They  asked  me  if  I  thought  they  might 
get  well  over  ?  I  told  them  yes,  1  believed  they 
might. 

Mr.  Serj.  Thompfon.  Did  they  tell  you  what 
Part  of  France  they  were  to  go  to  ? 

Pafeley.  No,  they  named  no  Place,  but  any  Pare 
in  France. 

Mr.  Serj.  Tremain.  Well,  go  on,  tell  us  what 
they  fixid  further. 

Pafeley.  So,  Sir,  they  gave  usDireflion  to  meet 
them  at  the  Seven  Stars  in  the  little  Piazza's  in  Co- 
vent-Garden.  When  we  came  there  it  was  Eleven 
o'clock  at  Night,  and  they  were  not  in  the  Houfe 
when  we  came  in,  except 'twere  Mr.  ^Z^^o/i -,  but 
prefently  after  Jfiton  and  Elliot  came  in,  and  they 
fat  down  j  and  fo  in  came  two  Gentlemen  more, 
but  what  they  were,  or  who  they  were,  I  don't 
knowj  and  they  difcourfed  about  Papers  fhakingin 
a  Hat,  and  faid  they  fliould  have  no  good  Luck, 
for  the  Cock  crowed :  And  after  this  Elliot  and 
yjfiton  came  out  of  the  Houfe,  and  called  me  to 
go  with  them ;  and  after  we  were  gone  out, 
Mr.  Jfiton  leaves  Elliot.,  and  went  away  from  him, 
and  Elliot  bid  me  go  along  with  him ;  fays  he,  come, 
Mafter,  come  along  with  me.  He  did  not  name 
any  Place  whither  they  were  to  goj  but  it  hap- 
pened to  be  Siirry-Stairs,  and  going  down,  he 
calls  in  at  the  Corner  Houfe,  which  is  an  Ale- 
houfe,  for  the  Waterman,  and  bid  me  go  before 
to  the  Water-fide  ;  and  when  we  came  thither 
the  Waterman  fleps  into  his  Boat,  and  I  after 
himj  and  VN'hen  1  was  in  the  Boat  I  went  into 
the  Stern,  and  by  that  time  I  was  featcd  in  the 
Stern,  there  came  down  four  Men  ;  but  I  never 
faw  my  Lord  and  his  Man  before  they  came  into 
the  Wherry. 

lii  L.C.J. 
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L.  C.  J.  Holt.  Who  came  into  iheWheny  ? 
Pafeky.  There  was  all  ihofe  four,  Mr.  Jfliton., 
Mr.  Elliot^  my  Lord,  and  his  Man. 

L.  C.  J.  Holt.  Where  was  this  do  you  fay  ? 
Pafeky.  At  Surry-Stairs.,  there  the  Boat  was. 
Mr.  Serj.  Tremain.  Was  the  Prifoner  at  the  Bar 
one  of  them  ? 

Pafeky.  Yes,  he  was. 

L.C.J.  Holt.  Well,  what  did  you  do  then  .' 
Pajeley.  After  we  were  featcd  in  the  Boat  at 
Suny-Stairs,  we  put  off,  and  went  down  through 
Bridge,  and  going  through  Bridge  we  came  on 
Board,  the  Vcflel  riding  jullagainft  the  Taiwr  al- 
molt,  and  we  went  all  on  Board  j  and  when  we 
came  on  Board,  my  Men  were  all  aflecp,  and  be- 
ing afleep,  1  call'd  them  out  of  the  Cabm  to  hale 
up  the  Anchor  j  and  there  being  very  little  Wind 
ftirring,  we  could  not  go  very  far,  but  came  juft 
below  the  Half-way  Tree,  and  then  we  ftopp'd, 
and  I  order'd  them  to  drop  the  Anchor  for  fear  of  the 
VefT^rls  in  the  River  >  and  the  next  Morning  about 
Eight  o'clock  we  weigh'd  our  Anchor  again,  and 
went  on  till  we  came  near  to  the  George  Man  of 
War,  and  there  they  all  of  them  hid. 
Mr.  Serj.  Tremain.  Who  .'* 
Pafeky.  All  of  them,  my  Lord.  There  was 
Jflnon.^  and  Elliot.^  and  my  Lord  Prefton,  and  his 
Man. 

Mr.  Serj.  Thompfon.  In  what  Place  did  they 
hide? 

Pafeky.  In  the  Quarter-Hatches,  under  the 
Hatches  where  we  lie. 

Mr.  Serj. Thompfon.  Did  they  defire  you  to  hide 
them  ? 

Pafeky.  Yes,  they  did. 
Mr.  Serj.  Thompfon.  What  did  they  fay  ? 
Pafeky.  They  iaid,  that  if  there  fhould  come 
any  Boat  on  Board  to  prefs,    I  fliould  fliew  them 
my    Protection ;    and   fo   there  came   no    Boat 
then. 

Mr.  Serj.  Tremain.  How  big  is  this  Place  that 
they  hid  in  ? 

Pafeky.  'Tis  in  the  Quarter  under,  near  the 
Cabin-Hatches. 

Mr.  Serj.  Tremain.  I  ask  you  what  kind  of  Place 
it  is? 

Pafeky.  They  cannot  fit  upright,  nor  ftand  up- 
right, but  they  are  fain  to  lie  along,  or  lean  upon 
their  Elbows. 

Mr.  Serj.  Thompfon.  Well,  go  on,  what  hap- 
pen'd  afterwards  ? 

Pafeky.  After  that  we  were  pafs'd  the  Man  of 
War,  they  came  up  and  fate  in  the  Cabin, 
where  we  ufed  to  eat  our  Viftuals ;  and  when 
we  came  to  Gravefend.,  over  againft  the  Block- 
houfe.,  they  would  go  down  again  and  hide,  and 
did  fo  till  we  pafTed  the  Block-houfe.^  and  then 
they  were  for  coming  up  again;  and  then  Ifaw 
a  Boat  coming  about  Tilbury.,  which  made  to- 
wards us,  and  thereupon  they  ducked  down 
again,  and  the  Hatches  v.'ere  laid  down  upon 
them,  and  there  they  remained  till  they  were 
taken. 

Mr.  Serj.  Tremain.  Where  were  they  taken  ? 
Pafeky.  They  were  taken  between  the  North 
Block-houfe  and  the  Little^- 

Mr.  Serj.  Tremain.  But  I  mean  in  what  Part  of 
the  Ship  ? 

Pafeky.  They  were  taken  in  that  little  Place 
where  they  were  hid. 

Mr.  Serj.  Tremain.  Were  the  Hatches  fliut  down 
upon  them  ? 


Pafeky.  Yes,  they  were. 
Mr.  Serj.  Tremain.  How  long  had  they  been  hid 
before  they  were  taken  ? 

Pafeky.  A.  quarter  of  an  Hour,  or  thereabouts. 
Sir  IV. IV.  Did  they  defire  to  be  hid  there? 
Pafeky.   Yes,   they  did  ;    and  they  were  hid 
there. 

Mr.  Serj.  Tho;npfon.  Now  tell  us,  after  fuch 
Time  as  they  were  taken,  what  they  faid,  and 
what  you  obferved. 

Pafeky.  After  they  were  taken  they  faid  nothing 
to  me ;  my  Lord,  nor  none  of  them  did  fpeak  to 
me  after  the  Boat  had  taken  them. 

Mr.  Serj.  Thompfon.  But  what  happened  after 
they  were  taken  ? 

Pafeky.  After  they  were  taken.  Captain  Billop 
ordered  them  to  go  into  the  Boat,  and  us  with 
them;  and  when  we  came  to  IFhitchall-St  airs^^ono 
of  them  faid  to  me,  Mailer,  when  you  come  up- 
on your  Examination,  fay  you  were  bound  for 
Flanders.,  and  not  for  France. 

Mr.  Serj.  Thompfon.  Which  was  that  that  faid 
fo? 

Pafeky.  'Twas  Elliot,  and  he  gave  me  half  a 
Crown  to  bear  my  Expences  that  Night,  and 
faid  he  would  remember  to  take  Care  of  us  after- 
wards. 

Mr.  Serj.  Thompfon.  Did  they  give  any  Money 
to  the  Seamen  ? 

Pafeky.  Yes,  Jfhton  gave  one  of  my  Men  half 
a  Crown,  and  bid  him  fay  he  was  bound  for  Flan- 
ders., and  not  for  France ;  and  my  Lord's  Man  gave 
my  other  Man  half  a  Crown. 

L.  C.  J.  Holt.  Was  my  Lord  Preflon  by  when 
that  Money  was  given  ? 

Pafeky.  My  Lord  was  upon  the  Bridge,  buc 
near  me. 

Mr.  Serj. Thompfon.  If  my  Lord  have  any  Que- 
ftions  to  ask  him,  we  have  done  with  him  for  the 
prefent. 

L.  Preflon.  No,  my  Lord,  I  have  no  Queftions 
to  ask  him. 

L.  C.  J.  Polkxfen.  Was  my  Lord  Preflon  by  when 
the  Direftion  was  given  you  to  fay  you  were  to 
go  to  Flanders.,  and  not  to  France  ? 

Pafeky.  I  fay,  he  was  upon  the  Bridge,  but  was 
not  near  me. 

Mr.  Serj.  Tremain.  What  Difcourfe  had  you  on 
Board  with  any  of  them  ? 

Pafeky.  Very  little.  They  ask'd  me  if  I  thought 
they  fhould  go  clear  ,  and  I  told  them  yes,  I 
thought  they  might. 

Mr. Serj.  Tremain.  Clear  of  what? 
Pafeky.  Clear  of  the  Veflel's  fearching.  They 
examin'd  me  that  Night  I  was  at  the  Seven 
Stars.)  if  I  knew  the  Way  of  the  Swing,  on  the 
Back  of  the  Channel,  to  go  clear  of  the  Town. 
I  told  them  I  did  not  know  the  Way  by  the  Back 
of  the  Sands  by  Margaret's,  but  the  Szvmg  would 
not  keep  them  clear  of  the  Town. 

Mr.  Serj.  Tremain.  Was  there  a  Note  written 
whither  you  were  to  come  ? 

Pafeky.  Yes,  there  was  a  Note  written  to 
meet  them  at  the  Seven  Stars  in  the  Little  Pi- 
azza^s. 

L.  C.  J.  Polkxfen.  Whereabouts  is  Burdefs 
Houfe  ? 

Pafeky.  That  is  in  ^een-flreet  in  the  City. 
Mr.  Serf  Tremain.  You  Pafeky,  Did  the  Wa- 
terman that  brought  them  on  Board  leave  two 
Coats  behind  him  ? 

Pafeky.   Yes,  the  Waterman  did  leave   two 

Coats } 


dpo.  O.B.J.AihtonandEdmundElliotJorHighTreafon.  427 


Coars ;  and  I  put  them  into  my  Chefl:,  and  after- 
wards they  broke  open  my  Cheft  and  took  them 
out,  and  brought  them  to  my  Lord  Chief  Ju- 
ftice's. 

Mr.  Serj.  Tremain.  Then  we  will  next  produce 
that  Waterman.     Set  up  Charles  Betfwortb. 

Mr.  Serj.  Thompfon.  Come,  will  you  give  us  an 
Account  who  you  carried  on  Board  a  Smack,  and 
what  happened  ? 

Betfivortb.   I  was  going  over  the  Water  from 
iS".'/)?;'- Stairs  about  feven  or  eight  o'Clock,  and  a 
Gentleman  at  the  Stairs  called  Sculler,  and  ask'd 
me  if  I  would  carry  him  down  the  River  j  faid  I, 
how  far  ?  Says  he,  to  the  Tower:    Said    I,  'tis 
againft  Tide,  and  I  can't  carry  you  down  fo  low. 
He  faid  he  would  Hay  till  the  Tide  turn'd  :    Said  1, 
if  I  be  out  of  my  Bed  fo  long,  I  deferve  to  be 
well  paid  for  it ;  if  you  will  give  me  Half  a  Crown 
I'll  caiTy  you  down.     Says  he,  I'll  give  it  you. 
So  then  I  came  Aflioar,  and  he  ask'd  me  what  my 
Name  was;  I  told  him  Charles  Betfwortb  :   Says 
he,  will  you  be  fure  to  flay  for  us  ?  Yes,  faid  I,  if 
you  will  be  fure  to  come.    If  I  be  not  at  the  Stairs, 
I'll  be  at  that  Alehoufe  there  in  the  Corner :  So  I 
Ihid,  and  carried  a  Fare  or  two  over  the  Water  } 
and  about  eleven  o'Clock,  as  I  was  fitting  in  the 
Houfe  a  Gentleman   comes,    and  calls  Charles^ 
and  fo  out  I  went  to  my  Boat,  and  took  them 
in.     There  was  one  Man,    as  I  fuppofe,   in  the 
Stern,    and  he  that  called  me  out,  followed  me 
down,  and  by  and  by  came  three  more  into  my 
Boat  J  one  of  them  had  a  whitifh  Cloak  on,  and 
the  other  a  grey  loofe  Coat,  and  a  red  Bag  of  the 
Quantity    of  a  Peck,    and  fo  we  put  off,   and 
row'd  away  j   and  juil  under  the  'Temple  Wall, 
which  was  all  the  Words  I  heard  from  them  that 
I  can  remember,  fays  one  Gentleman,   When  do 
you  hear  the  King  goes  away  ?  and  another  made 
Anfwer,  and    faid,   on  'Tuefday.      So  we  rowed 
down  through  Bridge  j  and  when  we  were  through 
Bridge,   they  asked  where  the  Veffel  lay  ;    and 
he  that  was  in  the  Stern  iaid,  it  was  Southwark- 
Side,  over  againft  the    Towers  and  bid  me  row 
over  thither.     And  when  we  came    juft  below 
Battle-Bridge,   that   Man  faid,    that  is    flie  that 
rides  a  Head  of  us.     I  looked,    and  fhe  had  a 
Pennant  up :     So  they  were  put  on  Board,  and 
as  foon  as  they  were  on  Board,   fhe  went   off, 
and  I  rowed  up  to  the  Bridge,  and  went  through 
Bridge,  and  came  up  as  far  as 
and  there  I  flayed,  and  took  my  Scull  and  my  Staff 
out  of  my  Boat ;  and  when  1  took  them  out,  I 
miffed  my  Cloaths.      Says    I,  God  blefs    me,   I 
have  loft  my  Cloaths  j    but  then  I  thought  it 
was  but  a  ftill  Tide,   and  therefore  I   would  try 
if  I  could  overtake  them  >   for  I  thought    they 
could  not  be  got  far,   there   being  little  or  no 
Wind  ;  fo  I  went  down  to  the  Place  where  the 
Veffel  lay,  and  fhe  was  gone;   and  I  enquired  of 
feveral   Smacks  that  lay  there,   but  could    hear 
nothing;  and  I  rowed  as  low  as  Limehoufe- Reach ', 
rmd  about    Black-IVall  and    Limchoufe- Reach .^   I 
came  up  to  a  Smack  that  I  fuppofed  was  fhe, 
and  cried  out.  Ho  the  Smack,  and  they  anfwer- 
ed  me,  So.     I  asked  them  if  I  did  not  bring  a  Fare 
a  Board  that  Smack  awhile  ago?  Then  they  firid 
no.     I  told  them  I  had  brought  a  Fare  a  Board 
fome  Smack  that  lay  about  Horjlcy-doivn  and  Pickle- 
^«7/;;^-Stairs,and  they  had  got  two  Coats  of  mine, 
which  I  had  forgotten,  and  it  had  a  Pennant  up 
v>^hen  they  went  on  Board,   but  this  had  none  . 
fo  I   rowed   on  further,  till   I   came   as   far  a' 
Vol.  IV. 


Barkm-Sherfi  and  I  thought  there  being  fo  lit- 
tle Wind,  that  none  could  be  gone  beyond  mc,  and 
therefore  waited  to  fee  a  Smack  with  a  Pennant 
coming  down,  but  I  could  not  meet  with  it, 
and  there  I  lay  all  Night  in  my  Waiftcoar,  and 
the  next  Day  I  came  back  to  Greenuuich,  and  as  I 
came  along,  I  went  on  Board  feveral  Vcffels  to 
enquire,  becaufe  I  took  her  for  an  Attendant 
upon  a  Man  of  War  ;  but  I  could  not  hear  of 
my  Cloaths,  till  laft  Friday  was  Seven-night  two 
Watermen  came,  and  brought  me  the  Cloaths  I 
lofl. 

L.C.y.  Then  you  have  your  Cloaths  again? 
Betfwortb.  Yes,  I  have. 

Mr.  Serj.  'Thompfon.  Pray  look  upon  that  Gentle- 
man there,  my  Lord  Prejlon.,  are  you  fure  that  he 
was  one  of  them  that  was  in  your  Boat  ? 

Betfwortb.  I  can't  tell  that  ever  I  faw  him  in 
my  Life  before. 

Mr.  Serj.  Tremain.  You  Pafely.,  I  ask  you,  was 
my  Lord  Prcfton  one  of  the  Gentlemen  the  Wa- 
terman brought  on  Board  your  Smack.' 
Pafely.  Yes,  he  was. 

Mr.  Serj.  Tremain.  Is  that  the  Waterman  ? 
Pafely.  Truly,  my  Lord,  I  can't  tell  ;  but  the 
Waterman's  Coat  was  left  on  Board. 

Mr.  Serj.  Tremain.  Then  let  me  ask  you  another 
Queflion,  Had  you  a  Pennant  ? 

Pafeley.  Yes,  I  had  when  I  came  on  Board. 
Mr.  Serj.  Tremain.  Did  you  take  in  your  Pen- 
nant ? 

Pafely.  Yes,   I  did  afterwards. 
Mr. Serj. Tremain.  Why  did  you  take  it  in? 
Pafeley.  They  asked  me  if  there  was  a  Pennant, 
and  i  told  them  yes  ;    and  they  bid  me  take  ic 
in. 

Mr.  Serj. Tremain.  Who  bid  you  take  it  in? 
Pafely.  Elliot  did ;  fo  we  took  it  down. 
Mr.  Serj.  Thompfon.  Will  my  Lord  ask  Betfccorth 
any  Queftions  ? 

L.  Preflon.  No,  I  have  nothing^  to  fay  to  him. 
Mr.  Serj.  Tremain.  What  did  they  carry  on  Board 
with  them,  Pafeley  ? 

Pafeley.  T  hey  had  nothing  on  Board  but  the  Trunk 
and  Hamper,  that  were  brought  down  before  from 
Burdet's  Houfe;  and  there  was  nothing  brought 
in  the  Boat  but  only  a  Leather  Bag. 

Mr.  Serj.  'Tremain.  Then  fet  up  Fijher.     I  think 
his  Name  is  John  Fifljer.     You  was  one  of  the  Sea- 
men that  did  belong  to  the  Smack,  I  think. 
Fifjer.  Yes,  I  was. 

Mr.  Serj.  Thompfon.  Pray  then  tell  us,  who 
were  brought  thither,  and  what  happened  upon 
it. 

Fifmr.  About  fix  Hours  before  they  came  on 
Board  us,  our  Mafter  came  himfelf  on  Board,  and 
took  me  along  with  him ;  but  whither  I  was  to  go 
then  1  did  not  know.  He  carried  me  to  a  Houle 
in  the  City,  and  there  gave  me  a  fmall  Trunk  to 
carry,  and  a  Hamper  to  a  Porter  ;  and  we  went 
away  with  them  ;  and  he  bid  us  at  BHUnfgate,  car- 
ry them  on  Board,  which  we  did. 

L.  C.  J.  Holt.  When  was  the  Trunk  and  Ham- 
per brought  on  Board  ? 

Fifier.  About  fix  or  feven  o'Clock  at  Night,  on 
Wednefday.^  I  think. 

L.  C.  J.  Holt.  Well,  and  what  followed  ? 
Fifljer.  "My  Lord,  and  Mr.  y(/7j/o»  and  Mr.  Elliot., 
and  my  Lord's  Man,  and  the  Mafler,  came 
on  Board  between  eleven  and  twelve  :  There 
was  no  more  came  on  Board  that  I  know 
of  i  but  we  were  afleep  when  they  came  on 
I  i  i  2  Board; 
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Board  }  and  immediately  our  Mafter  oideied  us  to 
hale  up  the  Anchor.  Now  there  was  but  hctle 
AVind  ftirring  ;  and  by  that  Time  wc  were  fallen 
down  as  low  as  ihcHalf-ivay  Tree,  it  being  ftill  Flood, 
we  could  go  no  farther :  So  there  we  were  ordered 
to  rtop,  and  we  lay  by  till  Morning  j  and  about 
eight  in  the  Morning  we  weighed  Anchor  again, 
and  about  nine,  when  we  came  to  the  George  Mnn 
of  War,  they  hid;  thcydefiredtogo  down  into  the 
Quarters,  and  we  laid  the  Hatches  upon  them. 

Mr.  Serj.Trcmain.  What  kind  of  Place  is  it  that 
they  hid  m  ? 

Fifier.  They  could  not  frand  upright,  nor  fit 
upright,  but  they  mull  lie,  or  lean' upon  their  El- 
bows. So  when  wc  were  got  below  the  Ship,  they 
came  up  again  into  the  Cabin  :  And  when  we 
came  at  Grave/end  near  the  Block-Houfe,  then  they 
hid  again  till  we  were  below  the  Block-Hoiife,  and 
then  we  fpiedaBoat  coming,  which  made  them  to 
keep  below;  and  there  they  continued  till  Captain 
Billop  took  them. 

Mr.  Serj.f remain.  Were  they  all  four  there  ? 
Fiper.  Yes,  all  four. 

Mr.Sejj.'Treiiiam.  Afterthey  were  taken,  what 
faid  they  ? 

Fijher.  After  fuch  Time  as  they  were  taken,  and 
come  up  to  M^hiteball-Sims,  Captain  Jfitori  gave 
me  a  Half  Crown  Piece,  and  bid  me  lay,  they 
were  going  to  Flanders,  and  not  to  France. 

Mr.  Serj.'Tremain.  But  whither  were  you  go- 
ing ? 

Fifier.  Truly,  I  did  not  know  where  we  were 
to  go,  till  lince  we  came  on  Shoar.  I  underftood 
nothing  till  they  hid  j  and  then  indeed  I  thought 
we  were  going  lo  France. 

Mr.Serj.  Trcmain.  When  did  any  body  tell  you 
you  were  to  go  to  France  ? 

Fipcr.  Since  we  came  on  Shoar. 
Mr.  Scrj.Tbompfin.  Will  my  Lord  ask  him  any 
Qiie  (lions  .^ 

L.Prejion.  No. 

Mr.  Serj.  ^remain.  Then  the  next  Witnefs  we 
call  is  one  Jmonds.  Pray  tell  us  what  you  know 
of  this  Matter. 

yimonds.  Mav  ic  pleafe  you,  my  Lord,  I  know 
nothing  concerning  my  Maifcr's  Bufinefs;  but  all 
that  I  know  of  this  Bulincfs  is,  That  they  came 
on  Board  about  Twelve  o' Clock  at  Night,  and  I 
was  theen  aOecp  in  the  Cabin,  and  hearing  fome 
come  on  Board,  and  my  Malter  call,  I  looked 
out,  and  there  were  three  or  four  Gentlemen,  and 
my  Mafter,  and  he  ordered  us  to  fet  Sail  immedi- 
ately, and  make  our  Way  down  as  faft  as  we 
could.  There  was  little  or  no  Wind:  So  that 
when  we  came  down  to  the  Half-ivay  Tree,  we 
were  forced  to  come  to  an  Anchor,  and  there  we 
rid  at  Anchor  till  it  was  broad  Day,  when  there 
was  a  brave  Gale  to  the  Weftward ;  and  by  that 
Time  wc  got  down  to  Long-Reach,  about  nine 
o'clock  we  came  to  the  George  Frigate,  a  Man  of 
War,  and  they  underftanding  that,  defired  to  hide 
thefe  Gentlemen. 
L.  C.J.  Holt.  What  Gentlemen  ? 
ylmonds.  My  Lord  Prejlon,  Mr.  Afloton,  and 
ts/lr.  Elliot.,  and  the  other  Gentleman  that  was  with 
them, 

L.  C.  J.  Polkxfen.  Look  upon  my  Lord  there, 
was  he  one  ? 

Amonds.  Yes,  that  Gentleman  was  one. 
L.C.J. Flolt.  Well,  goon. 
Amondi.   And    fo.  Sir,  after  we  were    pafled 
the  Frigate,  they  came  up  again,  and  did  not  de- 


fign  to  go    down  any   more  till  they  fee  fome 
other  Danger.     When  we  came  almoft  to  Grave f- 
e»d,  they   went  down  again  :     \\^hen  we  pafs'd 
the  Block-FIoufe  I  was  at  the  Helm,  and  they  were 
refolving  to  go  to  Dinner,  and  bid  that  Man,  my 
Fellow,  to  reach  them  fome  Vi61:uals  out  of  the 
Hamper  :  And  while  he  was  reaching  them  fome 
Victuals,  I  fee  the  Pinnace  coming  towards  us : 
Said  I,  here  is  a  Pinnace  coming  a  Board:  Says 
my  Lord,    and  they,  we  muft  go  down  again 
and  hide;  and  fo  they  did  go  down  again.     We 
apprehended   that  they  were  coming  a  Board  to 
prcfs  us,  and  they  had  no  Mind  to  beleen.     When 
the  Pinnace  came  near,  they  waved  to  us  in  this 
manner,  as  much  as  to  bid  us  ftay  :  So  we  laid  the 
Sail  by,  and  ftaid  for  them  till  they  came  up;  and 
when  the  Captain  came  on  Board,  iays  he,  this 
is  worth  our  coming  on  Board,  here  are  a  Couple 
ot  brisk  Seamen  will  do  the  King  Service  ;  I  mult 
have  them,    I  think.     Says  I,     I   hope   not   fo, 
noble  Captain  :   Says  he,  have  you  any  thing  to 
keep  your  felves   clear  ?   Yes,   fays  our  Mafter. 
I  am  ibrry  for  that,  fays  the  Captain.     What  is 
it  ?     Says  the  Mafter,  I  have  a  Protedion.     Says 
the  Captain,    let  us  fee  your  Proteftion  :  So  the 
Mafter  pulls  out  his  Protection,   and  ftiews  it. 
Well,  fays  the  Captain,  I  muft  look  a  little  fur- 
ther, and  away  he  goes  into  the  Cabin,  and  takes 
up  the  Hatches,  where   thefe  Gentlemen  were. 
Says  the  Captain,  Hye,hye,who  is  here  ?     Turn 
out,  fays  he  :    But  I  fuppofe  they  did  not  make 
fo  much  Hafte  as  the  Captain  expefted  j    h  he 
called  fome  of  his  Men  on  Board;  and  when  they 
came  on  Board,  my  Lord  came  out,  and  the  reit 
of  the  Gentlemen  ;    and  fays  my  Lord  to  the 
Captain,   I  hope  you  will  be  fo  kind  as  not  to 
take  any  thing  from  us.     Says  he,  I'll  meddle  with 
nothing  but  Papers;  'tis  Papers  I  look  for,   and 
put  his  Hands  in  both  his  Pockets,  and  pulled  oun 
Papers,  and  put  them  into  his  own  Pocket;  but 
whether  they  were  new  or  old  I  can't  tell  j   and 
there  was  a  Watch  likewife,  but  that  he  gave  my 
Lord  again,    and  faid,   I'll  meddle  with  nothing 
but  Papers.     Then  he  fearch'd   Mr.  Elliot,    and 
Mr.  Apton  was  the  laft  that  came  out,  and  there 
was  one  of  my  Lord's  Watermen  in  the  Cabin 
with  him  ;    and,  fays  he,  and  pleafe  you,   noble 
Captain,  that  Gentleman  put  fomething  in  his 
Bofom.     Says  the  Captain,  What  did  you  put  in 
your  Bofom,  Sir  ?   Nothing,  fays  he,   but    my 
Handkerchief. 

L.C.J.  Holt.  Who  faid  fo? 
Amonds.  Mr.  Afiton,  and  ftiews  him  his  Hand- 
kerchief;   and    afterwards  the  Captain  put   his 
Hand  in  Mr.  Aptori's  Bofom,  and  pulled  it  out. 
Mr.Serj.Thompfon.  What  did  he  pull  out  ? 
Amonds.  A  Roll  of  Papers,  with  a  Piece  of 
Lead  to  it. 

Mr.  Serj.  7'hompfon.  Did  you  fee  the  Lead  fix'd 
to  the  Papers  ? 

Amonds.  I  did  fee  it  fix'd  to  the  Packthread  that 
tied  the  Papers. 

Mr.  Serj.  Trcmain.   What  fort  of  Place  is  it 
in  which  they  were  taken  ? 

Amonds.  They  could  not  fit,  nor  ftand  upright 
in  it. 

Mr.Serj.  Tremain.  Had  you  any  Money  given 
you? 

Amonds.  I  had  Half  a  Crown  given  me  by  my 
Lord's  Man. 

L.  C.  J.  Flolt.  Who  was  it  gave  you  the  Mo- 
ney ? 

Amonds, 
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yimonds.  It  was  my  Lord's  Maiij  he  that  was 
on  Board  the  Ship :  He  gave  me  Haifa  Crown  in 
Whitehall^  and  faid,  I  fliould  fay  we  were  bound 
for  Flanders,  and  not  for  France;  but  who  the  Half 
Crown  came  from  I  cannot  tell,  my  Lord  laid  no- 
thing tome  at  all. 

Alr.Serj.'Trcmain.  Did  you  hear  any  Difcourfe 
as  they  came  down  ? 

Jmonds.  No,  I  did  not  mind  any  thing  of  Dif- 
courfe} for  I  never  came  among  them,  unlefs  it 
were  at  the  Hour  of  Watching. 

L.  Prcflon.  Pray  did  I  fay  any  thing  to  you  at 
JVhltehall  ? 

L.  C.  J.  Holt.  My  Lord,  your  Way  is  to  pro- 
pofe  your  Queftions  to  the  Court,  and  they  will 
ask  them  for  you. 

L.  Prcflon.  My  Lord,  I  defire  to  ask  him  if  I 
faid  any  thing  to  him  at  Whitehall. 

L.  C.  J.  Holt.  What  fay  you,  Did  my  Lord 
Prcflon  fay  any  thing  to  you  at  Whitehall  ? 

Jmonds.  No,  my  Lord,  he  never  faid  any  thing 
to  me  at  all;  it  was  his  Man  that  gave  me  the 
Half  Crown,  and  fpoke  to  me. 

L.  C.  J.  Holt.  Will  your  Lordflaip  ask  him  any 
other  Queftions  ? 

L.  Prcflon.  No,  my  Lord. 

L.C.J.  Holt.  Then  call  your  next  Witnefs. 

Mr.  Serj.  I'remain.  Swear  Captain  Billop.  [Which 

was  done.'] 
Mr.  Serj.  I'hompfon.  Come,  Captain  Billop.^  pray 
willyou  tell  my  Lord  and  the  Jury,  where  you  did 
apprehend  my  Lord  P?-^7?ow, and  theCircumftances 
of  what  happened  at  their  Taking. 

Capt.  Billop.  Sir,  I  met  with  them  at  the  upper 
End  of  the  Hope. 

Mr.  Serj.  'Thompfon.  Pray  give  us  an  Account, 
from  the  Beginning  to  the  End,  what  pafiedj  how 
you  came  with  the  Boat,  and  all  that  happened  at 
that  Time. 

Capt.  Billop.  About  two  o'Clock,  or  between 
one  and  two,  uponthelaft  of  Z)cr(?»2^(?r,  my  Lord 
Danby  came  to  me  at  one  of  the  Doors  of  the 
Houfe  of  Lords,  and  told  me  his  Father  would  fpeak 
with  me  ;  and  he  carried  me  to  my  Lord  L:ndfey\ 
Chamber,  where  immediately  my  Lord  Prelident 
came,  and  told  me  there  were  fome  Perfons  going 
for  France  about  Bufinefs  of  dangerous  Confe- 
quence,  and  he  defired  me  to  ufe  fome  Means  to 
get  them  apprehended  :  I  then  propofed  what  I 
fhould  have  to  enable  me  for  the  Undertaking.  My 
Lord  Danby  faid,  there  was  fuch  a  Boat  that  he 
would  procure  me,  and  my  Lord  Prefident  gave 
me  a  Letter  to  another  Perfon,  who  was  to  inftrudt 
me  further  about  this  Matter.  My  Lord  Danby  got 
the  Boat  ready,  and  fome  Men  and  Arms  in  it : 
But  I  thought  there  were  not  Arms  enough ;  fo  I 
borrowed  fome  Arms  of  my  Lord  Lucas.,  and 
about  eleven  o'Clock,  as  near  as  I  remember,  we 
put  off  from  I'ozver- Wharf.  It  being  very 
calm,  I  thought  we  fliould  be  fwifter  than  any 
Veffel,  and  fhould  have  the  Advantage  of  them 
all }  and  therefore  run  down  as  far  as  Grave/end,  and 
I  brought  feveral  Vclfcls  by  the  Lee,  in  which 
Time  1  preffed  fome  Barkin  Men,  two  or  three 
of  them ;  and  amongft  them  one  that  knew  the 
Veffels  that  lay  in  the  River,  having  been  on  Board 
feveral  ;  and  we  did  board  divers,  and  took  out 
fome  Men,  having  a  Prefs- Warrant ;  and  he  that 
I  had  taken  of  the  Barkin  Men,  after  he  had 
paffed  by  feveral  Veflels,  feeing  this  Veflel  faiUng, 
told  me  that  was  the  I'homas  and  Elizabeth : 
Whereupon  we  made  up  to  rhem,  and  waving 


towards  them,  they  ftaid  for  us.  When  wc  came 
up,  there  was  ftanding  by  the  Maftcr  two  lufty 
Sailors,  and  I  told  him  1  v^ould  take  but  one  of 
them :  He  faid  he  had  a  ProtcQion ;  I  bid  iiim  (hew 
it  me.  When  I  was  come  on  Board,  and  had 
looked  upon  hisProte<5lif)n,  1  told  him  I  muft  look 
a  little  further,  aiid  went  down  into  the  Cabin,  and 
took  up  the  Hatches,  and  there  I  found  them  all 
four  lying  together. 

Mr.  Serj.  Th,  mpfon.  What  four  ? 
Capt.  Billup.  My  Lord  Prcflon.     I  did  not  know 
him  then,  nor  till  afterwards. 

Mr.  Serj.  Tremain.  Who  elfe  was  there  ? 
Captain  Billop.  Mr.  Elliot  was  there,  and 
Mr.  Jfljton.,  who  were  both  my  former  Acquaint- 
ance ;  but  my  Lord  Prcflon  I  had  forgotten,  till 
one  of  them  called  him  my  Lord,  and  I  asked 
them  what  Lord  it  was ;  and  they  faid  it  was  my 
'Lovd Prcflon;  fo  then  I  faluted  my  Lord  :  So  we 
rovi'ed  up. 

Mr.  Serj.  Thompfon.  Pray  Captain  tell  us  what 
happened  in  the  VefTcl  before  you  went  out  of  it, 
after  you  found  them  there. 

Capt.  Billop.  I  handed  my  Lord  Preflon  up  firft ; 
and  after  he  came  out  of  that  little  Place,  which 
he  was  forced  to  creep  out  of  on  his  Knees,  I 
turned  my  Loid  about,  and  told  him  I  muft  fearch 
him.  He  faid,  he  hoped  I  would  not  meddle  with 
any  thing.  I  told  him  I  would  meddle  with  nothing 
but  Papers:  So  I  put  my  Hand  in  his  Pocket,  and 
took  all  the  Papers  I  could  find,  and  put  them  in 
my  own  Pocket ;  and  taking  out  a  Watch,  I  de- 
livered it  to  my  Lord  again.  The  next  was 
Mr.  Elliot.,  and  1  fearch'd  him,  and  found  nothing 
at  all  upon  him.  After  that  Afliton  came  up,  and 
one  of  my  Men  told  me,  that  Gentleman  had  put 
fomething  in  his  Bofom :  Whereupon  1  gave  him  a 
fudden  Turn,  his  Back  being  towards  me,  and  asked 
him  what  was  that  he  put  in  his  Bofom  ?  He  told 
me  nothing  but  his  Handkerchief,  and  pluck'd  his 
Handkerchief  out ;  with  that  I  clapp'd  my  Hand 
in,  and  got  the  Packet,  and  took  it  out,  with  the 
Lead  fix'd  to  it.  I  have  the  Lead  now  in  my  Pocket, 
Mr  Serj.  'tremain.  Prav  will  you  produce  it.  Sir. 
SjVhich  he  did:\ 

Capt.  Billop.  This  is  the  Lead,  feveral  of  my 
Men  faw  it  when  'twas  fix'd  to  the  Packet. 

Mr.  Serj.  Thompfon.  What  did  you  do  with  the 
Packet  ? 

Capt.  Billop.  I  put  it  immediately  into  my  Pock- 
et, as  foon  as  I  had  fearch'd  Mr.  Afliton  further, 
and  then  commanded  thefe  Gentlemen  all  into  my 
Boat,  and  took  all  the  People  that  belonged  to 
the  Smack  with  me,  after  I  had  brought  her  to 
an  Anchor,  and  left  two  of  my  Men  on  Board  of 
her,  and  there  fhe  rid  till  next  Day,  when  I  fent 
two  more  of  my  Men  to  bring  her  up ;  and  thofe 
two  Men  I  order'd  to  fearch  all  the  Parts  of 
the  Veflel,  and  take  what  they  could  find ;  and 
whatfoever  they  found,  they  fhould  carry  it  to  the 
Toiver.,  to  my  Lord  Lucas ;  which,  I  fuppofed, 
they  did. 

Mr.  Serj.  f remain.  Well,  Capt.  Billop,  after 
fuch  time  as  you  had  taken  thefe  Papers,  and 
brought  thefe  Gentlemen  into  your  Boat,  pray 
what  Difcourfe  had  you  with  them  ?  What  faid 
they  to  you  concerning  the  Papers  ? 

Capt.  Billop.  It  was  a  pretty  while  before 
we  talked  of  any  thing:  The  Beginning  of  our 
Talk  was,  I  remember,  they  defired  to  go  Afhore 
at  Gravefend  to  refrefti  themfelves,  for  it  was  cold, 
and  they  had  not  eaten  any  thing.    It  was  my 

Lord 
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Capt.  Billop.   Mutt  Elliot  alfo  faid,    it  was  im- 
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Lord  that  defired  it  ;  but  I  begg'd  his  Pardon  for 
that,  and  told  him  there  was  a  Man  ot  War  that 
hy  ^t  Long- Reach ^yf  here,  as  1  believed,  hisLord- 
fhip  would  be  very  well  accommodated  with  any 
thing  he  wanted. 

Mr.Scrj.nompfoH.  Well,  what  faid  they  after- 
wards ?  ^      T  1    J  r  1 

Capt.  BiUop.  My  Lord  Prejlon^  after  I  had  falu- 
ted  him,  upon  knowing  who  he  was,  and  Mr.  Afiton 
and  MwElliut  telling  him  I  was  of  their  Acquaint- 
ance, he  faid  he  was  glad  he  was  fallen  into  the 
Hands  of  a  civil  Gentleman,  and  they  faid  they 
were  glad  they  were  fallen  into  the  Hands  of 
an  Acquaintance.  I  told  my  Lord,  I  hoped  he 
fhould  never  find  any  thing  otherwife  than  civil  from 
me.  My  Lord  was  very  civil  to  me  in  comple- 
menting, and  afluring  me  he  would  acknowlege 
my  Favour  and  Kindnefs  to  r  im. 

Mr.  Serj.  T'hompfon.  Ay,  what  did  he  fay  to 
you? 

Capt.  Billop.  My  Lord  Prefton  told  me,  if  ever 
it  lay  in  his  Power  to  do  me  Service  he  would, 
and  he  did  not  doubt  but  he  might ;  and  he  ufeda 
great  many  Words  and  Expreflions  of  Kindnefs, 
and  his  Readinefs  to  do  me  Service  >  and  amongfl: 
the  reft,  my  Lord  faid  once  to  me,  if  I  would  dif- 
pofe  of  the  Packet • 

Mr.  Serj.  fbompfon.  Pray  fpeak  that  again. 

Capt.  Billop.  My  Lord  Prejlon,  in  one  of  his 
Difcourfes  of  his  Kindnefs  in  doing  me  Service, 
had  this  Expreffion,  as  near  as  I  can  remember,  if 
I  would  difpofe  of  the  Packet. 

Mr.  Serj.l'remain.  What  he  would  do  for  you, 
if  you  would  difpoie  of  the  Packet  ? 

Capt.  Billop.  He  did  not  come  to  any  particular 
Inftance  of  what  he  would  do  ;  but  he  faid  he 
would  ferve  me  in  any  thing  that  lay  in  his  Power. 
Mr.  Elliot  and  Mr.  Jjhton  difcourled  me  feveral 
times  about  it :  They  courted  me,  and  defired  me 
to  throw  the  Packet  over  Board}  but  I  told  them 
I  would  not  do  any  thing  of  that  kind  :  And 
Mr.  Elliot  faid,  that  I  might  take  the  Papers 
that  1  took  out  of  my  Lord  Prejlons  Pocket, 
and  tie  the  Lead  to  them,  and  fay  that  was  the 
Packet,  and  throw  the  other  over  Board.  I 
told  him,  he  took  the  King's  Council  to  be  odd 
People,  and  very  indifcrect,  that  could  not  find 
out  fuch  a  Thing  as  that.  After  this  was  over, 
we  had  a  little  Interval,  and  there  was  a  Hamper 
in  the  Boat's  Stern,  and  there  was  fome  Bottles 
of  Wine  taken  out,  and  we  drank  feveral  times ; 
and  by  and  by  we  had  fome  Difcourfe  a  little 
further  about  the  fame  thing,  and  they  prefled 
me  to  throw  the  Packet  away  ;  and  one  time 
particularly  Mr.  J fljron^  I  remember,  faid  it  would 
be  a  generous  Thing.  Billop^  if  you  would  go 
along  with  us,  I  think  you  may  do  as  well  there  as 
here. 

Mr.  Serj.  Tremain.  Whither  would  he  have  had 
you  gone  with  them  ? 

Capt.  Billop.  He  did  not  name  any  Place,  as  I 
remember. 

Mr.  Serj.  Tremain.  What  promifes  did  they  any 
of  them  make  you  ? 

Capt.  Billop.  Mun  Elliot  whifper'd  me  feveral 
times.  Dear  Billop  throw  the  Packet  over-Board  j 
what  Good  would  it  do  you  to  injure  fo  many  honeft 
Gentlemen  ?  And  Mr.  yljliton  and  Mr.  Elliot  faid, 
I  had  it  now  in  my  Power  to  make  my  felf  as  great 
and  as  rich  as  I  would  be. 

Mr.  Serj.  'fremain.  What  did  any  of  them  fay 
about  the  Tide  turning  ? 
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poflible  the  Current,  or  the  Tide  could  run  long 
this  Way,  or  always  this  Way. 

Mr.  Serj.  Thompfon.  When  you  had  refufed  this 
that  they  defired  of  you,  notwithftanding  their 
Promifes,  pray  tell  us  how  they  turned  their  Dif- 
courfe into  Threatnings. 

Capt.  Billop.  Elliot  told  me,when  nothing  would 
prevail,  that  every  Dog  had  his  Day  j  but  I  an- 
fwered,  I  hoped  never  to  fee  it  your  Day :  Bur, 
however,  faid  I,  pray  defifl:  from  any  fuch  I,an- 
guage,  for  I  can't  bear  it.  After  that  they  never 
ask'd  me  any  thing  about  it. 

Mr.  Serj.  Tbompfon.  Now  tell  us  what  you  did 
with  thefe  Gentlemen,  and  thefe  Papers,  after- 
wards. 

Capt.  Billop.  I  brought  thefe  Gentlemen  up  to  my 
Lord  Nottingham's  Office,  and  delivered  the  Packet 
with  the  Lead  fix'd  to  ir,  and  flood  by  my  Lord 
Nottingham  in  the  Room  till  he  had  opened  the 
Papers,  except  while  my  Lord  Prefton  was  exa- 
mined j  and  when  he  opened  the  Papers  I  flood  by, 
that  I  might  fee  him  make  them  up  again  >  and  I 
think  I  took  fome  of  them  in  ray  Hand,  and  he 
faid  I  might  read  themj  but  I  was  uneafy,  and  not 
difpofed  at  that  time  to  read  many  of  themj  fo  I 
did  not  read  them  all. 

Mr.  Serj.  Tremain.  They  were  all  by  when 
Jfiton  faid  you  would  do  generoufly  to  go  along 
with  them,  were  they  not  ? 

Capt.  Billop.  Yes,  they  were  all  in  the  Boat. 

Mr.  Serj.  Tremain.  Did  not  one  of  them  fay  to 
you,  I  know  if  Captain  Billop  do  ferve  us,  he  will 
do  it  generoufly? 

Capt.  Billop.  Yes. 

Mr.  Serj.  Tremain.  Who  was  it  ? 

Capt.  Billop.  It  was  Afloton. 

L.  Prefton.  I  defire  I  may  ask  Captain  Billop  a 
Qiieftion. 

L.  C.  J.  Holt.  Pray,  my  Lord,  put  your  Que- 
flion  to  the  Court,  and  they  will  ask  it  him. 

L.  Prefton.  I  defire  to  know,  my  Lord,  where 
it  was  I  faid  this  to  Captain  Billop^  that  he  would 
difpofe  of  the  Packet. 

Capt.  Billop.  Jufl  after  I  had  firfl  faluted  your 
Lordfhip,  you  faid  you  were  glad  you  were  fallen 
into  the  Hands  of  a  civil  Gentleman. 

L.  Prefton.  Was  it  aboard  the  Boat  that  I  defired 
you  to  difpofe  of  the  Packet  ? 

Capt.  Billop.  Yes,  and  before  we  came  on  board 
the  George  Frigate,  when  we  drank  about,  upon 
the  opening  of  the  Hamper ;  it  was  in  the  Boat  I 
am  very  fure,  and  before  we  came  on  Board  the 
George. 

L.  C.  y.  Holt.  My  Lord  Prefton  faid  to  you, 
you  fay,  he  would  do  you  all  the  Kindnefs  that 
lay  in  his  Power,  if  you  would  difpofe  of  the 
Packet;  how  would  he  have  you  difpofe  of  it  ? 
What  did  he  mean  by  it  ? 

Capt.  Billop.  I  don't  remember  he  ufed  any  other 
Word  but  that,  difpofe  of  the  Packet. 

Mr.  Serj.Thompfon.  But  Aftjton  and  Elliot  did  de- 
fire of  you  a  great  many  times  to  throw  it  over 
Board  ? 

L.  Prefton.  I  defire  he  may  be  asked  this  Quefli- 
on.  You  faid  you  carried  thefe  to  my  Lord  iV<?/- 
tingham :  Did  you  fee  them  opened  ? 

Capt.  Billop.  Yes,  I  did  fee  them  opened,  and 
I  faw  my  Lord  as  he  opened  them,  lay  them 
one  by  one,  and  read  them  over,  and  put  them 
up  again.  And  I  looked  upon  feveral  of  them, 
while  my  Lord  Nottingham  was  reading  others  -, 
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and  I  ftood  by  the  Fire,  and  I  fee  my  Lord  make 
them  up,  and  he  tied  them  with  a  Piece  of  Twine, 
and  he  clnpp'd  his  Seal  upon  them,  and  dehvered 
thcmtomcj  and  I  went immediatclyanddeHvcred 
them  to  my  Lord  Prciident. 

L.  Preftoft.  Were  you  all  the  while  by,  while 
my  Lord  Nottingham  was  reading  the  Papers? 

Capt.  Billop.  Yes,  I  was  by  when  he  opened 
them,  and  read  them,  and  ilaid  till  he  put  them 
up  again  }  and  as  they  came  from  his  Hands,  I 
prefently  carried  them  to  my  Lord  Prefident. 

L.  Prejfon.  Are  you  lure,  or  can  you  fwear  that 
thefe  are  the  fame  Papers  which  were  taken  on 
Board  the  Smack,  that  you  carried  from  my  Lord 
Nottingham  to  my  Lord  Danby  ? 

Capt.  Billop.  So  many  of  them  as  I  looked  into, 
I  mark'd  ;  and  all  that  I  mark'd  I  can  fwear  to, 
and  no  more  than  them  I  cannot. 

Mr.  Serj.  T'bompfon.  I  think  you  fiy  all  thofe 
Papers  that  you  dehvered  to  my  Lord  Nottingham., 
you  faw  my  Lord  Nottingham  feal  up,  and  all  them 
you  carried  to  my  Lord  Prefident. 

Capt.  Billop.  Yes,  I  did  fo  ;  all  that  my  Lord 
opened  at  that  Time,  were  put  together  again,  and 
his  Seal  put  to  them. 

L.  C.  J.  Holt.  But  my  Lord  asks  you,  whether 
you  can  fwear  to  the  p.irticular  Papers  ? 

Capt.  Billop.  What  I  read  I  mark'd,  and  them 
I  can  fwear  to. 

L.  C.  J.  Holt.  You  fay  you  carried  all  thofe  Pa- 
pers to  my  Lord  Nottingham  fealed  j  after  he  had 
opened  them,  to  my  Lord  Prefident. 

Capt.  Billop.  Yes,  my  Lord,  I  did  fee  my  Lord 
Nottingham  open  them  ;  I  fee  him  make  them  up 
again,  and  when  they  were  made  up,  he  put  his 
Seal  to  them,  and  I  carried  them  to  my  Lord 
Prefident. 

Juryman.  My  Lord,  I  defire  Captain  Billop 
may  be  asked  one  Queftion. 

L.  C.  J.  Holt.  Ay,  what  is  it  you  would  ask 
him  ? 

Juryman.  I  defire  to  know  whether  the  Papers 
were  fealed  when  he  took  them  and  brought  them 
to  my  Lord  Nottingham  ? 

Capt.  Billop.  No,  they  were  all  tied  up  toge- 
ther with  a  Tape,  or  a  Twine,  I  think  with  both, 
very  faft  together. 

Juryman.  There  was  no  Seal  on  them  when  he 
took  them. 

Capt.  Billop.  No,  but  there  were  feveral  Letters 
within  the  Packet  that  were  fealed. 

L.  C.  J.  Holt.  Was  not  the  Outfide  of  the 
Packet  fealed  ? 

Capt.  Billop.  I  don't  remember  the  Outfide  was 
fealed  :  There  was  a  Cover,  but  as  near  as  I 
remember,  they  were  Folds  of  Paper  faft  tied  to- 
gether. 

Mr.  Serj.  Thompfon.  You  delivered  them  as  you 
took  them,  to  my  Lord  Nottingham? 

Capt.  Billop.  Yes,  I  never  took  them  out  of  my 
Pocket,  after  I  had  taken  them  from  Mr.  AJlnon., 
till  I  came  to  my  Lord  Nottingham"^  Office,  where 
I  delivered  them  to  him. 

Mr  .Serj.  T'hompfon.  Had  you  ever  opened  them, 
or  feen  them  opened,  before  they  came  to  the  Hands 
of  my  Lord  Nottingham  ? 

Capt.  Billop.  No,  indeed. 

Mr.  Serj.  Tremain.  Then  fet  up  Johnfon.  \_lVhich 
ivas  done."]  Pray  tell  us  what  you  know  of  this 
Matter. 

Johnfon.  I  was  in  my  Lord  Dunblain's  Barge, 
and  I  went  down  with  this  Captain  Billopj  and 
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we  were  on  Board  fcvcral  VefTcls ;    and  we  light 
upon  a  Ketch,  where  wc  prcfTed  fome  Men.  We 
thought  Jt  had  been  only  lomc  Seamen  that  were 
to  be  prefixed  ;  we  did  not  know  of  any  thingelfe. 
When  we  had   rowed  down  as  far  as   you  have" 
heard,  wc  rowed  up  again,   and  fearched  fcvcral 
little  Vcflels  and  Smacks  that  were  in  the  River 
when  a  Fifherman  that  we  had  prefs'd  faid,  that 
that  was  the  Velfel  the  Captain  enquired  after  : 
And  then  the  Captain  bid  us  take  fome  fmall  Arms 
and  I  took  a  Piitol  and  went  on  Board.    TheCap- 
tain  read  the  Protcftion,   and  then  faid,  he  miifl: 
look  further.     When  the  Captain  look'd  into  one 
ot  the  Cabins,  and  took  up  the  Hatches,  I  faw  a 
great  Piece  of  Roaft-Beef,  and  my  Lord  Prejlc» 
by  it,   and  a  Mince-Pie,    and  a  Fowl,  and   we 
took  the  Beef  out ;    but  my  Lord's  Man  faid,  he 
miffed  his  Knife,    it  lay  upon  the  Bench:     And 
then   came   my    Lord    up,    and    his    Man,    and 
Mr.  Elliot;  and  when  Mr.JJbton  (the  Man  with 
the  Pock-holes)   came  up,  he  went  down  again, 
and  pretended  to  look  for  his  Hat  ;   but  when  he 
was  down,    I  fee   him  cram  fomethmg   into  his 
Boiom,  and  I  told  the  Captain,    I  had  fccn  him 
put   fomething  in  his  Bofom  ;    and   the  Captain 
took  him  hold  by  the  Buttons  of  his  Coat,  and 
turned  him  about,   and  asked   him  what  he  put 
into    his   Bofom  ?     He   faid.    Nothing   but    his 
Handkerchief  i   and  pulhng  it  out  of  his  Bofom, 
he  fliewed  it  the  Captain  ;    but  the  Captain  put 
his  Hand  into  Mr.  JJhton's  Bofom,  and  pulled  out 
the  Packet. 

Mr.  Serj.  Thompfon.  You  fay,  you  fee  him  put 
fomething  in  his  Bofom  when  he  went  down.  Did 
you  obferve  whence  he  took  it.'' 

johnfon.  It  was  upon  the  Gravel,  and  there 
were  a  Couple  of  Seals,  which  he  afterwards  took 
up  lying  by  ;  and  I  believe  he  took  up  the  Packet 
and  forgot  the  Seals. 

Mr.  Serj.  "Tremain.  Pray  let  us  fee  the  Seals. 

Mr.  Soil.  Gen.  Your  Lordihipobferves,  the  Packet 
was  not  at  firft  in  Mr.  JfitonS  Bofom. 

L.  C.  J.  Holt.    No,  it  was  not. 

Air.  Soil.  Gen.  But  he  took  it  up  from  the  Place 
where  the  Seals  Iny,  and  put  it  in  his  Bofom.  Pray 
in  what  Place  did  this  Packet  and  thefe  Seal's 
lie  ? 

Johnfon.  Upon  the  Ballaft,  for  they  had  llaov'd 
away  the  Board. 

Mr. Soil.  Gen.  Was  my  Lord  Preflon  upon  fhe 
Ballail?  J         i^      ' 

Johnfon.  Yes,  my  Lord  lay  almoft  upon  his 
Back }  he  was  the  firft  that  we  faw,  and  he  came 
out  firft.  They  were  all  four  lying  together 
there. 

Mr.  Soil.  Gen.  Who  lay  next  my  Lord  Pref  on? 

Johnfon.  My  Lord's  Footman  j "  Mr.  Jfjton  lay 
next,  and  Mr.  Elliot  lay  next. 

Mr.  Soil.  Gen.  Where  were  the  Seals  then  .* 

Johnfon.  My  Lord  was  the  firft  that  I  fee  come 
up. 

iMr.  Soil.  Gen.  But  I  ask  you  where  the  Seals 
were  ? 

Johnfon.  The  Seals  were  down  upon  thcB.illaft} 
whether  they  were  my  Lord's  or  no,  I  cannot  tell, 
or  whofe  they  were. 

Mr.  Serj.  Tretnain.  Now  that  we  will  ask  Cap- 
tain Billop.     Are  thefe  the  Seals  ? 

Capt.  Billop.  Yes,  thefe  are  the  Seals  this  Man 
gave  me. 

Johnfon.  I  took  them  from  off  the  Ballaft. 
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Mr.  Serj.  Thompfon.  Did  my  Lord  own  thefe  to 
be  his  Seals  ? 

Capt.  Billop.  I  did  not  ask  him,  that  I  know  oi. 

Mr.  Scrj.  Thompfon.  Well,  Johnfon.,  go  on,  tell 
what  you  know  further. 

Johnfon.  After  we  came  to  Long- Reach,  a  Gen- 
tleman that  had  a  long  Perriwig,  a  black  Gentle- 
man, Mr.  Elliot,  I  think  they  call  him,  had  a 
pair  of  Whiskers  on  when  he  was  taken,  and  he 
took  a  Pair  of  Sc:flars  and  cut  them  both  olf  >  and 
he  faid,  if  ever  he  liv'd,  hefhould  remember  me, 
having  a  Tooth  out,  becaufe  I  was  fo  fliarp  upon 
him  to  make  him  come  out  :  And  when  we 
came  on  Board  the  Gfor^e  Frigate  \n  Long-Reach, 
my  Lord's  iVlan  came  to  me,  and  faid,  he  would 
give  me  fomething  to  drink,  if  I  would  deliver 
him  the  Seals. 

L.  C.  J.  Holt.  Had  you  any  Difcourfe  with  my 
Lord  Prcfton  himfclf  about  them? 

"Johnfon.  No,  it  was  his  Footman  that  came  to 
me,  and  faid  there  was  no  body  there  but  my  felf 
and  him  :  I  had  them,  and  he  would  give  me  fome- 
thing to  drink,  if  I  would  deliver  themj  but  I 
delivered  them  to  Captain  Billop. 

L.  Prcfion.  My  Lord,  may  I  ask  a  Queflion  or 
two  of  this  Witnefs? 

L.  C.  J.  Holt.  Yes,  my  Lord,  if  they  have 
done  with  him.  What  fay  you,  Brother  fhomp- 
fon? 

Mr.  Serj.  Thompfon.  We  fhall  have  done  with 
him  prefently,  my  Lord.  Pray  had  you  any  Mo- 
ney given  you  ? 

Johnfon.  No,  but  my  Lord  gave  the  Ship's 
Company  ten  Shillings  to  drink, and  one  Piece  was 
a  Brafs  Half-Crown. 

Mr.  Scrj.  Thompfon.  What  did  they  fay  as  they 
went  along,  as  you  remember  ? 

Johifon.  They  had  a  great  deal  of  Difcourfe 
while  we  rowed.  I  was  at  the  next  Oar  to  them, 
but  I  cannot  tell  what  'twas. 

Mr.  Serj.  Thompfon.  Who  did  difcourfe  ? 

Johnfon.  Jfiton,  Elliot,  and  the  Captain. 

Mr.  Serj.  Thompfon.  Cannot  you  remember  what 
they  faid,  any  of  them  ? 

Johnfon.  They  did  talk  together  feveral  times  j 
Elliot  faid  he  was  a  cold,  and  came  and  rowed  at 
the  Oar  a  while;  and  £//;on\vore  an  Oath ;  fays 
he,  they  row  all  as  if  they  were  lowing  to  Prifon; 
but  truly  I  did  not  much  mind  their  Difcourfe,  I 
minded  my  Rowing.  There  were  fome  Vidluals 
handed  to  us,  which  we  did  eat. 

Mr.  Scrj.  Tremain.  Did  Edliot  feem  to  be  angry  ? 
What  did  he  fay  ? 

Johnfon.  Elliot  \vi{hed  that  a  Thunderbolt  might 
drop  into  the  Boat  feveral  times,  and  fink  it;  and 
when  we  went  through  Bridge  againft  Tide,  he 
wifhed  that  Lonclon-Endge  might  have  fallen  upon 
our  Heads. 

L.  Pre/Ion.  Now  I  would  ask  him,  if  your 
Lordfhip  pleafe.  Did  you  fee  JJljton  take  up  the 
Packet  ? 

Johnfon.  Yes,  I  did,  as  it  lay  by  the  Seals. 

L.  Preflon.  I  perceive  there  feems  to  be  fome 
Strefs  laid  upon  my  lying  next  to  Mr.  Jpton,  and 
Seals  lying  by  the  Packet. 

L.  C.  J.  Holt.  My  Lord,  there  has  been  no 
Inference  made  from  that  yet  by  the  King's 
Council. 

L.  Prejlon.  My  Lord,  it  is  in  vain  to  deny  we 
were  all  together  there. 

Johnfon.  You  were  the  firft  that  I  fee,  my 
Lord.  ^ 


L.  Prejlon.  We  were  all  together;  but  there  is 
no  fuch  Thing  to  be  gathered  from  thence  as  they 
would  infinuate;  but  I  fuppofe  'twould  be  dedu- 
ced from  hence,  as  if  this  Packet,  becaufe  it  lay 
near  thefe  Seals,  fhould  be  my  Packet. 

L.C.J.  We  have  not  yet  heard,  my  Lord,  what 
Ufe  they  will  make  of  it. 

L.  Prcfton.  But  I  defire  to  take  Notice  of  it, 
my  Lord,  and  I  think  it  is  a  very  haid  Prefumpti- 
on,  becaufe  we  were  in  one  Place,  and  the  Seals 
at  a  little  Diftance  from  the  Packet,  therefore  the 
Packet  muft  be  prefumed  to  be  mine;  I  hope  it 
fhall  not  be  prefumed  againft  me. 

L.C.J.LIolt.  Since  your  Loidfhip  mentions  it, 
I  will  take  Notice  a  little  of  it  too.  It  is  only  a 
circumltantial  Evidence  that  is  made  ufe  of  againft 
you  ;  how  far  it  will  weigh,  is  to  be  left  to  the 
Jury,  when  all  the  Evidence  is  heard.  The  Packet 
is  found  in  the  Place  where  your  Lordlbip  lay, 
and  by  it  Seals  that  belong  to  you  ;  one  is  the  Seal 
of  your  Office,  as  Secretary  of  State,  the  other 
is  your  own  proper  Coat  of  Arms. 

Juryman.  With  Submiflion,  my  Lord,  I  defire 
this  Witnefs  may  be  asked  this  Qiieftion,  Whe- 
ther he  f;w  Captain  Billop  take  the  Packet  out  of 
AftHon\  Bofom  .■* 

Johnfon.  Yes,  I  did. 

Juryman.  And  whether  he  faw  Billop  deliver  the 
fame  Packet  to  my  Lord  Nottingham  ? 

Johnfon.  No,  I  did  not. 

L.  C.  J.  Holt.  Y'ou  Gentlemen  of  the  Jury, 
confider  this ;  he  was  not  then  by.  Captain  Billop 
tells  you,  that  very  Packet  which  he  took  out 
of  j^fiton's  Bofom  he  carried  to  my  Lord  Notting- 
ham ;  and  he  tells  you,  my  Lord  opened  it  in  his 
Prefence,  and  he  is  Hire  he  put  all  the  Papers  to- 
gether again,  and  fet  his  own  Seal  upon  them, 
and  then  he  took  them  from  my  Lord  A'o/- 
tingham,  and  carried  them  to  my  Lord  Prefi- 
dent. 

Johnfon.  As  foon  as  I  came  to  Whitehall,  I 
was  fet  Sentinel  over  thole  three  Men  that  came 
out  of  the  Smack,  and  was  not  admitted  into  the 
Room. 

Mr.  Soil.  Gen.  Then  we  muft  defire  my  Lord 
Nottingham  may  be  fworn. 

[fThe  Earl  of  Nottingham /bor;?.] 

Mr.  Serj.  T'rcmain.  Where  are  the  Papers.' 

Earl  of  Nottingham.  Mr.  Briclgman,  I  think 
you  have  the  Papers. 

Mr.  Soil.  Gen.  Pray,  my  Lord,  does  your  Lord- 
fhip  remember  Captain  Billop  brought  a  Bundle  of 
Papers  to  you,  and  what  became  of  them  }  Will 
your  Lordlliip  be  pleafed  to  give  the  Court  and 
the  Jury  an  Account  of  it  ? 

Earl  of  Nottingham.  My  Lord,  all  that  I  have 
to  fay  in  this  Matter  is.  Captain  Billop  brought 
to  me  a  Bundle  of  Papers  tied  about  with  a 
Packthread,  to  which  was  fixed  a  Piece  of  Lead, 
I  believe  the  fame  Piece  that  was  now  produced  ; 
at  leaft  it  was  one  very  like  it :  He  brought  alio  a 
Signet,  which  I  prefume  I  can  know  again  when 
I  fee  it. 

Mr.  Serj.  'thompfon.  Pray  fhew  my  Lord  the 
Seals.         {Which  was  clone. ^ 

Earl  of  Nottingham.  This  is  the  Signet  I  pre- 
fume which  he  brought  to  me  ;  I  am  fure  he 
brought  juft  fuch  a  one,  if  not  the  fame.  Thofe 
Papers,  when  he  delivered  them  to  me,  I  opened 
in  his  Prefence,  and  when  I  had  fo  done,  I  read 
them,  and  put  them  up  together  again,  and  fealed 
them  with  my  own  Seal,   and  delivered  them  to 
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him  back  again.  What  the  Papers  are,  and  what 
he  did  with  them,  I  fuppofe  he  will  give  you  an 
Account. 

L.  C.  J.  Holt.  But  your  Lordfliip  (ays,  the 
Bundle  of  Papers  he  delivered  to  you,  you  fealed 
up,  and  delivered  to  him  again. 

Earl  of  Nottingham.  All  thofe  Papers  that  he 
brought  to  me  I  did  feal  up,  and  deliver  back  to 
him  again. 

Mr.  Serj.  1'hompfon.  Pray,  my  Lord,  were  they 
ever  out  of  Captain  Billofs  Sight  while  your  Lord- 
Ihip  had  them  ? 

Earl  of  Noiiingbam.  Not  after  they  were 
opened.  There  was  a  little  Paper  that  was  tied 
to  the  Bundle,  which  fell  loofe  upon  the  taking 
away  the  Lead,  and  I  opened  that  while  he  was 
by,  and  the  Bundle  lay  upon  the  Table  while  I 
examined  my  Lord  Prejlon;  and  after  my  Lord 
Prejlon  was  gone  out,  I  called  in  Captain  Billop 
(who  went  out  while  I  examined  my  Lord)  and 
I  opened  that  great  Packet  in  his  Sight,  and  read 
the  Papers,  and  he  read  fome  of  them  j  and  all 
the  Papers  in  the  great  Packet,  and  the  little  Pa- 
per that  was  ftuck  in,  I  delivered,  fealed  up,  to  Cap- 
tain Billop. 

Mr.  Serj.  Thompfon.  Pray,  my  Lord,  were  the 
Letters  in  the  Packet  fealed  ? 

Earl  of  Nottingham.  Yes,  there  were  fome  of 
them  fealed ;  and  all  that  I  received  from  him  I 
delivered  to  him,  and  no  more. 

L.  C.J.Holt.  The  Gentlemen  of  the  Jury  hear 
what  my  Lord  fays. 

Earl  of  Nottingham.  The  very  fame,  all,  and  no 
more,  I  fay. 

Mr,  Serj.  'I'hompfon.  Captain  Billop.,  when  you 
had  them  back  from  my  Lord  of  Nottingham,  pray 
to  whom  did  you  deliver  them  ? 

Capt.  Billop.  To  my  Lord  Prefidenr. 

Mr.  Serj.  'Tremain.  Then  we  mull  defire  my 
Lord  Prefident  would  be  pleafed  to  be  fworn. 

[Jthe  Marquefs  of  Cai'marthen,  LordPreftdentof 
the  Council,  was  fworn.'] 

Mr.  Soil.  Gen.  We  muft  defire  the  Favour  of 
your  Lordfliip  to  acquaint  the  Court  when  Cap- 
tain Billop  came  to  your  Lordfliip,  what  he faid, 
and  what  he  brought  with  him. 

L.  Prefident.  Captain  5/7/o/>  did  bring  me  a  Bun- 
dle of  Papers,  and  he  told  me  he  brought  them 
irommy \-.oxdoi Nottingham,  and  they  werefeal'd, 
wrapp'd  up  with  a  Packthread,  and  feal'd  with  a 
Seal,  which  I  knew  to  my  Lord's  Seal.  He  de- 
livered them  to  me  my  felf  -,  and  thefe  Papers  I 
kept  till  I  fliew'd  them  the  King  the  next  Morn- 
ing. And  after  I  had  fliewed  them  the  King,  the 
King  delivered  them  up  back  to  me,  having  read 
fome  of  them,  and  commanded  they  fliould  be  de- 
livered to  the  Cabinet-Council.  A  Cabinet-Coun- 
cil was  called,  and  accordingly  there  I  did  deliver 
them.  Paper  by  Paper,  and  they  were  all  marked 
by  my  Lord  Sidney,  and  fome  I  think  by  my  Lord 
Marlborough  ;  and  fo  I  delivered  them  all  together 
to  my  Lord  Sidney. 

Mr.  Soil.  Gen.  Then  we  defire  my  Lord  Sidney 
would  pleafe  to  be  fworn. 

{jThe  Lord  Sidney /worn."] 

Mr.  Serj.  'Thompfon.  Will  your  Lordfliip  pleale 
to  acquaint  the  Court  and  the  Jury,  what  Papers 
were  delivered  to  you,  and  by  whom,  and  where 
thofe  Papers  are  ? 

L.  Sidney.  The  Papers  that  were  delivered  by 
my  Lord  Prefident,  I  have  kept  them,  my  Lord, 
ever  fince.     As  foon  as  I  had  them,  I  read  them, 
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the  Letter  //.  I  have  kept  them  ever  fince;  only 
one  Mornmg  I  gave  them  to  Mr.  Bndgman  to  be 
copied  out  as  foon  as  he  could,  and  he  delivered 
them  me  back  again,  and  they  have  not  been  out 
of  my  Cuftody  fince  j  only  the  Night  before  lafl: 
Night  they  were  fent  to  Mr.  Sollicitor  to  read,  and 
brought  immediately  to  me  again. 

Mr.  Soil.  Gen.  To  whom  did  your  Lordfliip  de- 
liver them  to  be  copied  .'' 

L.Sidney.  To  Mr.  Bridgman,  I  tell  you. 

Mr.  Soil.  Gen.  So  that  they  were  never  out  of 
your  Lordfliip's  Hands  till  now,  but  only  in 
Mr.  Bridgman's  Hands  ? 

L.  Sidney.  No,  I  kept  them  in  my  Pocket  ever 
fince,  only  the  Night  before  lalt,  when  they 
were  fent  to  you. 

Mr.  Soil.  Gen.  Did  your  Lordfliip  mark  them 
before  they  were  delivered  to  Mr.  Bridgman  to 
copy? 

L.Sidney.  Yes,  I  marked  them  when  I  received 
them. 

L.  Prejlon.  My  Lord  Chief  Jufliice,  your 
Lordfliip  does  obferve  that  Captain  Billop  fwears 
that  they  were  never  out  of  his  Poflcffion  till  he 
delivered  them  to  my  Lord  Nottingham ;  my 
Lord  Nottingham  fays  he  never  opened  them, 
but  left  the  Packet  upon  the  Table  while  I  was 
examining. 

L.C.J.  Holt.  Pray,  my  Lord,  will  you  fpeak  a 
little  louder,  that  I  may  hear  you  .'' 

L.  Prejlon.  My  Lord,  I  am  faying,  my  Lord 
Nottingham  fays,  that  while  he  was  examining 
me,  the  Packet  lay  upon  the  Table  unopened, 
and  were  never  out  of  his  Eye  till  he  fent  them 
fealed  by  Captain  Billop,  and  fo  they  come  to  my 
Lord  Prefident,  and  they  were  kept  by  my  Lord 
Prefident  j  my  Lord  Prefident  fays,  my  Lord 
Churchill  faw  the  Papers,  and  they  were  in  his 
Pofl^flion. 

L.C.J.  Holt.  My  Lord  Prejlon,  your  Lordfliip 
does  miilake  my  Lord  Prefident :  He  does  not  fay 
that  they  were  m  my  Lord  Marlborough's  Hands  ; 
but  he  did  communicate  them  at  the  Cabinet- 
Council,  where  my  Lord  Marlborough  was.  He 
faid,  indeed,  they  were  in  the  King's  Hands,  but 
he  was  by  all  the  while. 

L.  Prejlon.  From  that  Time  they  came  out  of 
my  Lord  Prefident's  Hands,  I  know  not  what  may 
be  put  in,  nor  what  taken  out.  Thefe  Papers  were 
not  fealed,  as  I  hear  of,  afterwards  j  and  pafling 
through  fo  many  Hands,  no  body  knows  what 
maybe  done  to  them.  Truly,  I  think  it  very  hard 
to  fwear,  after  all  this,  that  thefe  are  the  Papers 
that  were  on  Board  the  Smack. 

L.  C.  J.  Pollexfen.  Will  you  pleafe  to  ask  any 
Qyeftions  to  fatisfy  your  felf  of  any  of  thefe  no- 
ble Lords  ? 

L.  C.J.Holt.  My  Lord,  I'll  put  your  Lordfliip 
right. 

L.  Preflon.  With  all  my  Heart,  my  Lord. 

L.  C.  J.  Holt.  Your  Lordfliip  hears  what 
Captain  Billop  fays.  He  fays,  he  brought  them 
as  he  took  them  out  of  Afl}ton'%  Bofom,  to  my 
Lord  Nottingham  :  My  Lord  Nottingham  opened 
them  before  him,  and  did  deliver  them  to  him 
again,  having  made  them  up  :  My  Lord  Not- 
tingham fays,  the  fame  Papers  Captain  Billop  de- 
livered him,  he  delivered  back  again,  all,  and 
no  more  ;  and  Billop  fays,  he  carried  them  to 
my  Lord  Prefident  j  my  Lord  Prefident  flicwed 
them  to  the  King,  and  afterwards  carried  them 
Kkk  to 
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to  the  Cabinet-Council  ;  there  the  iame  Papers 
were  opened,  and  there  they  were  marked,  fome 
by  my  Lord  Marlborough,  and  all  by  my  Lord 
Sidney. 

L.PrcJlon.  Your  Lordfliipwillpleafe  to  obferve 
this  :  My  Lord  Nottingham  was  pleafed  to  fay, 
he  opened  no  Papers  till  1  was  called  in  and  exami- 
ned, and  then  Captain  Billop  withdrew.  Now, 
my  Lord,  I  don't  know  whether  the  Captain  can 
fay  that  thcfc  wcie  the  very  fame  Papers  that  he 
took  in  the  Smack  ? 

L.  C.  y.  Holt.  Captain  Billop  fays,  that  he  law 
the  Papers  opened  by  my  Lord  Nottingham. 

Capt.  Billop.  My  Lord  Prejlon  obferves  a  Thing 
that  is  very  right,  my  Lord,  that  after  I  had  de- 
livered the  Packet  to  my  Lord  Nottingham,  while 
fny  Lord  was  examined,  I  withdrew  -,  but  my 
Lord  Nottingham  has  given  your  Lordfhip  an 
Account,  that  he  had  not  opened  the  Packet  then, 
but  only  the  fmall  Letter  or  Note  that  lay  apart 
from  the  reft  :  But,  my  Lord,  the  Packet  was 
in  the  fame  Condition  when  I  came  in  again, 
upon  the  Table,  as  when  I  left  it :  My  Lord  Not- 
tingham, as  I  believe,  had  not  opened  that  Packet  j 
for  I  found  it  jufl  as  I  left  it,  upon  the  Table. 

L.  C.  J.  Pollexfcn.  My  Lord  Nottingham  fays, 
he  delivered  back  to  Captain  Billop  all  the  Papers 
that  he  received  from  him  :  They  were  never 
out  of  my  Lord  Nottingham's  Prefence  ;  nor 
were  they  opened,  as  my  Lord  fays,  but  in 
Billoph  Prefence,  nor  opened  till  after  my  Lord's 
Examination,  except  the  little  Paper  that  was 
fluck  in,  and  was  loofe  upon  taking  away  the 
Lead. 

Mr.  Soil,  Gen.  Pray  fwear  Mr.  Bridgman. 

[Which  was  done."] 
Mr.  ScrJ.  7'hompfon.  Pray  when  you  receiv'dthe 
Bundle  of  Papers  from  my  Lord  Sidney,  to  whom 
were  they  carried,  and  to  whom  were  they  de- 
livered ? 

Mr.  Bridgman.  My  Lord  Sidney  gave  me  thefe 
Papers  to  have  them  copied,  and  I  copied  fome  of 
them  with  my  own  Hand,  the  others  I  delivered 
to  Mr.  Poultney,  and  were  copied  in  my  Prefence 
in  the  Office  :  They  were  never  out  of  my  Sight  i 
and  as  foon  as  ever  they  were  copied,  I  earned  them 
back  to  my  Lord  Sidney,  and  delivered  them  to 
him  my  felf 

L.  Prejlon.  Were  any  of  them  taken  from  you. 
Sir  ? 

Mr.  Bridgman.  My  Lord,  I  fay  I  copied  fome 
of  them  my  felf,  the  others  were  copied  in  my 
Sight  and  Prefence,  in  the  Office. 

Mr.  Serj.  Thompfon.  Pray,  Sir,  let  me  ask  you 
one  Queftion  ;  Were  the  fame  Papers  that  were 
delivered  to  you  by  my  Lord  Sidney,  re-delivered 
back  again  and  unaltered  ? 

Mr.  Bridgman.  I  am  veiy  fure  I  gave  them  all, 
the  fame  back  again,  becaufe  I  read  them  every 
one  before  they  were  copied. 

Mr.  Serj.  1'hompfon.  Did  you  obferve  my  Lord 
Sidney  had  mark'd  them  before  you  had  them  ? 

Mr.  Bridgman.  Yes,  they  were  all  marked  be- 
fore 1  had  them. 

L.  Prejlon.  My  Lord,  I  defire  to  ask  Mr.  Bridg- 
man this  Queftion:  Pray,  Sir,  were  they  fealed  up 
when  you  lent  them  to  my  Lord  Sidney  ? 

Mr.  Bridgman.  No,  they  were  not  fealed,  they 
were  tied  up  i  but  about  the  Seals  I  remember  when 

I  was  in  my  Lord  Sidney's  Office 

L.C.J.  Holt.  The  Queftion  isask'd  you,  whe- 
ther you  carried  them  back  fealed  or  no? 


they  were  delivered  to  me;  but  I  can  fafely  fwear 
they  were  never  out  of  my  Cuftody  till  I  delivered 
them  back  again  >  for  what  I  did  not  copy  my  felf, 
were  copied  m  my  Sight. 

Mr.Serj.'thompfon.  But  your  Lordfhip  is  pleafed 
to  obferve  they  were  all  mark'd  by  my  Lord  Sidney 
before  they  were  delivered  unto  him. 

Mr.  Soil.  Gen.  Then,  my  Lord,  we  have  done 
with  our  living  Witnefles  for  the  prefent,  and  will 
read  the  Papers. 

Mr.  Bridgman.  One  thing,  my  Lord,  I  do  re- 
member ;  as  foon  as  my  Lord  Sidney  received  the 
Papers  back  again,  he  looked  over  every  one  of 
them,  and  read  them,  and  looked  upon  the  Marks. 

L.  Prejlon.  If  your  Lordfhip  pleafe,  I  would 
beg  the  Favour  to  ask  one  Queftion  of  my  Lord 
Sidney  :  Pray,  my  Lord,  did  your  Lordfhip  num- 
ber the  Papers? 

L.  Sidney.  No,  my  Lord,  I  did  not  number 
them. 

L.  Prejlon.  But  your  Lordftiip  fays  upon  your 
Oath  and  Honour,  that  thofe  are  the  very  Marks 
upon  them  that  your  Lordftiip  fet  there  ? 

Mr.  Soil.  Gen.  We  are  indeed  to  produce  them, 
and  thenweftiallask  that  particular  Queftion. 

L.  C.  J.  Holt.  My  Lord  Sidney  will  fee  them, 
and  then  he  will  anfwer  your  Lordfhip's  Que- 
ftion. 

L.  C.  y.  Pollexfen.  My  Lord  Prepn,  my  Lord 
Nottingham  is  here  a  Witnefs,  and  his  Occafions 
call  him  away,  have  you  a  Mind  to  ask  him  any 
more  Queftions  ? 

L.  Prejlon.  No,  my  Lord. 
L.  C.  y.  Pollexfen.  What  fay  you.  Gentlemen, 
have  you  any  farther  Occafion  for  my  Lord  Not- 
tingham ? 

Mr.  Soil.  Gen.  My  Lord,  we  muft  beg  his  Lord- 
fhip's Patience,  we  do  not  know  what  Occafion 
there  may  be  :  I  defire  this  Paper  may  be  fhewn 
to  my  Lord  Sidney.     [Which  was  done."] 

L.  Sidney.  That  is  my  Mark  j  that  Paper  I  know 
is  one  of  the  Papers. 

Mr.  Serj.Tremain.  Here  are  two  of  them ;  one 
of  thefe  is  the  Copy  of  the  other :  Both  were  taken 
in  the  fame  Packet  j  the  one  is  fairer  written  than 
the  other. 

Mr.  Soil.  Gen.  Gentlemen,  the  Paper  we  are  now 
offering  to  you  is  that  which  I  mentioned  before; 
it  is  the  Refult  of  a  Conference  :  There  were 
two  of  them  taken  in  this  Bundle;  the  one  of 
them  feems  to  be  the  firft  Draught,  the  other  is  a 
Copy  more  fairly  written  ;  but  I  think  they  arc 
both  in  Ef?e£t  the  fame  :  However,  they  were 
both  taken  in  the  fame  Packet,  and  you  fhall  hear 
them  read. 

L.  Prepn.  My  Lord,  I  defire  that  before  it  be 
read  it  may  be  fhewn  to  Captain  Billop,  to  know 
whether  it  be  the  very  Paper  that  he  took. 

L.  C.  y.  Holt.  Ay,  let  Captain  Billop  look  upon 
it. 

Capt.  Billop,  My  Lord,  I  do  not  remember  that 
Paper. 

L.  Prejlon.  Your  Lordfhip  obferves  that  Cap- 
tain Billop  cannot  fwear  that  this  was  one  of  the 
Papers  that  he  took. 

Capt.  Billop.  All  the  Papers  that  I  looked  into 
I  marked,  and  all  the  Papers  that  I  mark'd  I  can 
fwear  to,  and  no  others. 

L.  C.  y,  Pollexfen,  Did  you  look  into  all  the 
Pap^s  ? 

Capt. 
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Capi.  Billop.  No,  I  did  not. 

L.  C.  J.  Holt.  But  he  fwears  all  that  he  brought 
to  my  Lord  Notlingham\vc\c  fcaled  up  by  my  Lord 
Nottingham.,  and  carried  by  him  from  my  Lord 
Nottingham  to  my  Lord  Prefident ;  and  my  Lord 
Prefident  fwears  he  delivered  them  all  to  my  Lord 
Sidney;  and  my  Lord  Sidney  Cv/&nvs  this  is  one  of 
thofe  Papers. 

L.  PreJIon.  Certainly,  my  Lord's  fwearing  to 
a  Paper  in  this  manner  cannot  be  a  good  Proof. 
My  Circumftances,  my  Lord,  are  very  hard,  and 
your  Lordfhip,  I  have  heard,  ought  to  be  of  Coun- 
cil for  me  in  any  Point  of  Law  j  and,  my  Lord,  I 
humbly  defire  to  know,  whether  this  can  be  a 
Proof  of  a  Paper,  that  he  fays  was  taken  in  a 
Packer,  and  yet  he  can't  fwear  it  ? 

L.  C.  J.  Holt.  My  Lord,  he  does  not  fwear 
that  this  was  one  of  the  Papers;  but  the Qiicftion 
is.  Whether  all  thefe  Witnefles  together  do  not 
prove  it?  You  fee  how  the  Evidence  runs:  All  the 
Papers  taken  were  delivered  to  my  Lord  Notting- 
ham; all  that  were  delivered  to  him  were  fent  back 
by  him  i'ealed,  and  delivered  to  my  Lord  Prefi- 
dent ;  my  Lord  Prefident  brought  them  all  to  the 
Cabinet-Council,  and  delivered  them  to  my  Lord 
Sidney,  and  this  my  Lovd  Sidney  fays  is  one  of  thofe 
Papers. 

L.  PrcJlon.  My  Lord,  I  have  a  very  great  Ho- 
nour for  that  noble  Lord,  and  I  am  fure,  if  he 
had  not  been  upon  his  Oath,  he  would  have  faid 
that  which  wasTruth;  but  in  this  Condition  that 
I  am  in,  I  muft  crave  Leave  to  obferve  everything 
that  1  can  for  my  felf;  and  I  cannot  but  fay  thefe 
Papers  are  very  oddly  managed,  and  delivered  up 
and  down  from  one  Hand  to  another ;  I  defire  your 
Lordfhip  would  pleafe  to  oblerve,  that  thefe  Pa- 
pers are  here  brought  after  a  very  odd  manner. 

Mr.  Say.  Thompfon.  My  Lord  Prefion,  you  are 
not  to  fum  up  the  Evidence  to  the  Jury  till  we 
have  done,  nor  to  make  your  Obfervations. 

L.  C.  J.  Holt.  Brother,  my  Lord  oppofes  the 
reading  of  the  Paper,  as  not  well  proved. 

L.  PreJIon.  I  do  fo,  my  Lord,  and  I  hope  your 
Lordfhip  will  advife  me  whether  you  do  think  it 
a  fufficient  Evidence  and  Proof  of  thefe  Papers. 
They  are  Papers  that  have  been  copied  out,  and 
{ent  unfealed  from  Hand  to  Hand  by  fome  Mef- 
fengers  fron.  one  to  another,  and  which  now  ap- 
pear to  be  unfealed,  and  fome  of  which  he  that 
took  them  cannot  fwear  to. 

Juryman.  My  Lord,  we  cannot  hear  one  Word 
that  is  faid. 

L.  Preflon.  That  is  my  Misfortune;  but  I  am 
urging  to  my  Lords  the  Judges,  whether  this  Pa- 
per ought  to  be  read ;  and  1  defire  your  Lordfhip 
to  advife  me,  whether  it  can  be  admitted  as  Evi- 
dence, being  thus  oddly  proved. 

L.  C.  J.  Holt.  It  is  Evidence  furely,  my  Lord  j 
but  the  Qiieflion  is,  what  Credit  the  Jury  will 
give  to  this  Evidence ;  the  Jury  are  Judges  of  that : 
But  certainly  it  is  Evidence  to  have  the  Paper 
read. 

L.  PrefloH.  I  doubt  not  but  your  Lordfhip  will 
do  me  Juflice,  and  I  readily  acquiefce  in  what  your 
Lordfhips  do  appoint. 

L.C.J.  Pollexfen.  Pray,  my  Lord,  fee  how  the 
Evidence  fliands  about  this  Matter.  Firft,  it  is 
fworn  by  Billop.,  that  he  took  a  Bundle  of  Papers, 
though  'tis  true,  the  Particulars  he  does  not  un- 
dertake to  fwear  to.  Well,  what  is  next  ?  Why, 
fays  he,  all  that  was  in  that  Bundle  I  carried  to 
my  Lord  Nottingham,  and  I  received  from  rav 
Vol.  IV.  ' 


Lord  Nottingham-AX  that  I  carried  to  him.  What 
fays  my  Lord  Nottingham  .?  He  fwears  I  delivered 
back  again  to  Captain  liillop  the  fame  Papers  he 
delivered  to  me,  and  all,  and  no  more,  fcaled  up 
with  my  Seal.  WMicn  he  has  it  fcaled  up,  what 
does  he  do  with  it?  why, he  carries  it  to  my  Lord 
Prefident.  Is  there  any  Pofiibilicy  of  creeping  out 
of  this  Evidence?  Well,  he  delivers  them  to  my 
Lord  Sidney.,  and  my  Lord  Sidney  fays  this  is  one  of 
thofe  Papers.  Can  there  be  a  plainer  Evidence 
than  this  ?  when  he  fays,  all  he  had  he  carried  to 
my  Lord  Nottingham.^  and  my  Lord  Nottingham 
fwears,  all  he  did  receive  he  fent  back,  fealed  by 
him,  to  my  Loid  Prefident  ;  and  my  Lord  Prefi- 
dent fwears,  all  he  received,  fo  icalcd,  he  gave  to 
my  Lord  Sidney ;  and  my  Lord  Sidney  fwears  this  is 
one  of  thofe  Papers. 

L.  Preflon.  But  your  Lordfiiip  will  pleafe  to  ob- 
ferve they  were  canied  to  the  King,  and  they  were 
in  the  Hands  of  my  Lord  Marlborough. 

L.  C.  J.  Holt.  No,  my  Lord,  not  out  of  the 
Sight  of  my  Lord  Prefident.  MyLoid  Prefident 
fays  my  Lord  Marlborough  marked  fome  of  them, 
but  they  were  delivered  to  my  Lord  6'/^«(?jj  and  my 
Lord  Sidney  docs  liiv  they  are  the  fame  Papers  that 
he  had  fiom  my  Lord  Prefident ;  and  my  Lord  Prefi- 
dent fays,  they  aie  the  (;ime  that  were  brought  him 
by  Captain  Billop  from  my  Lord  Nottingba/U;  and 
my  Lord  Nottingham  fwears  he  lealed  them,  the 
fame  Papers,  all,  and  no  more  than  he  received 
from  Captain  Billop. 

L.  C.  Baron.  Your  Lordfhip  fhould  obferve 
where  the  Defect  of  the  Proof  is,  and  then  it  may 
be  fupplied;  for  truly,  put  it  all  together,  I  can- 
not fee  how  there  could  be  a  plainer  Proof  gi- 
ven. 

L.  Preflon.  My  Lord,  I  defire  to  be  heard  as  to 
this :  My  Lord  Prefident  was  pleafed  to  fay,  that 
fome  of  them  were  delivered  to  the  King. 

L.C.J.  Holt.  No,  they  were  fhewn  to  the  King, 
but  my  Lord  Prefident  was  by  all  the  while  that 
the  King  did  read  them. 

L.  Preflon.  My  Lord,  where  a  Man's  Life  lies 
at  Stake,  and  all  that  is  dear  to  him,  your  Lord- 
fhip will  certainly  allow  him  to  make  what  Obfer- 
vations he  can  for  himfelf. 

L.  C.  J.  Holt.  Ay,  in  God's  Name,  by  all 
Means  :  You  fliall  have  all  the  Liberty  you  can 
defire. 

Mr.  Soil.  Gen.  My  Lord,  we  defire  my  Lord 
Prefident  will  be  pleafed  to  look  upon  thofe  Pa- 
pers.    \JFhich  was  done.'] 

L.  Prefident.  This  is  one  of  the  Papers  that  I 
received  from  Captain  Billop.,  and  which  I  ihew- 
ed  to  the  King,  and  which  I  brought  to  the 
Cabinet  -  Council  ;  and  this  is  another  of  the 
Papers. 

L.  Preflon.  Pray,  my  Lord,  was  your  Lordfhip 
by  when  his  Majefly  read  thofe  Letters  ? 

L.  Prefident.  Yes,  my  Lord,  I  was. 

L.  Preflon.  My  Lord,  I  ask  it  for  this  End,  to 
know  whether  they  were  out  of  your  Lordfhip's 
Sight. 

L.  Prefident.  No,  never ;  I  was  in  the  King's 
Cabinet ;  his  Majefly  read  fome  of  them,  and 
then  put  them  up  again,  and  gave  them  me,  and 
I  delivered  them  at  the  Cabinet- Council  to  my 
Lord  Sidney. 

Air.  Soil.  Gen.  My  Lord,  we  defire  this  Paper 
may  be  read. 

L.  C.  J.  Holt.  Read  it. 

Ckrk  of  the  Peace  reads. 

Kkk  z  ne 
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7'he  R"fult  of  a  Cmfcrence  betiiecn  fonie  Lords  and 
Genilonen^  both  tox\c%and  Whigs,  in 'which  it 
ii:as  umkrtaken  to  prove  the  PoffMityand  Method 
of  refioring  by  a  Fr.  Power ^  ivithout  endangering 
the  Proteftant  Religion^  and  Cti'il  Jdminip'ation^ 
according  to  the  Lazvs  of  this  Kingdom. 

«  1 .  77  iMiift  cither  oblige  or  conquer  us  :  If 
"  *  .  the  lall,  he  will  find  few  Helps  here  > 
«  but  a  bloodier  Refillance  than  ever  the  Romans, 
"  Saxons,  or  Normans  found  :  It  being  incredible 
«  how  unanimous  and  obifinate  that  very  Thouglit 
«  renders  the  People  ;  fo  that  it  may  make  us  a 
«  Heap  of  Ruin, but  no  Nation  that  can  ever  help 
"  or  import  any  thing  to  F. 

"  1.  ffK./.'.  dciires  to  oblige  us,  and  make  the 
«  Work  eaiv,  that  he  may  be  at  Leifure  to  ply  the 
«  Empire  or  Italy,  or  to  have  an  advantageous 
"  Peace,  he  muii  take  off  the  frightful  Charafter 
«  wc  have  of  him,  and  lliew  us  he  has  no  fuch 
*'  Defi"n  as  returning  our  offended  K.  a  Conque- 
"  ror  upon  us,  but  that  he  can,  and  will  be  our 
«  Friend  and  Mediator  ;  upon  which  Terms  he 
«  will  find  that  many  Lords  and  Gentlemen  will 
"  fpeedily  fliew  themfclvcs  to  his  Satisfa£tion ; 
«  efpccially  if  he  makes  Haite,  and  lofes  no  ap- 
"  proaching  Opportunity. 

"  3.  If  he  incline  to  this  fort  of  Senfe,  hcmufl 
"  over-rule  the  Bigotry  of  St.G.  and  difpofe  their 
"  Ahnds  to  think  of  thofe  Methods  that  are  more 
"  likely  to  gain  the  Nation  ;  for  there  is  one  filly 
"  Thing  or  other  daily  done  there,  that  comes  to 
*'  our  Notice  here,  which  prolongs  what  they  ib 
"  paffionately  defire.  The  Methods  thought  upon 
*'  are  thefe  : 

"  Firf,  To  prevent  dangerous  and  foolifh  In- 
"  telligence,  by  forbidding  all  in  that  Court  to 
*'  write  any  News  hither,  and  that  K.  J.  only 
"  have  hisCorrefpondence  by  whom  to  hear  from, 
*'  and  fpeak  to  People  here ;  fmce  Letters  fo  often 
"  mifcarry,  and  are  filled  with  nothing  but  what 
"  we  fhould  not  hearj  and  what  we  have  are  Ar- 
"  gumcnts  for  the  moft  Part  againft  the  K's  Re- 
"  lloration. 

*'  Secondly,  Since  thei-e  is  a  great  Body  of  Pro- 
"  teftants  that  never  defefted,  and  that  many 
"  Thoufands  are  returning,  and  that  they  are  the 
"  natural  Weight  and  Power  of  thefe  Kingdoms, 
"  by  having  the  Heads,  Hands  and  Wealth  of  their 
"  Side,  to  the  Odds  and  Advantage  of  at  leafl 
*'  two  hundred  Proteffants  to  one  Catholick  j 
*'  the  K.  may  think  of  nothing  fhort  of  a  Prote- 
*'  ftant  Adminifbation,  nor  of  nothing  more  for 
"  the  Catholicks  than  a  legal  Libeity  of  Confci- 
*'  ence  ;  for  much  c  mutt  is  againft  all  other  No- 
"  tions,  to  which  all  private  Paffions,  and  artifi- 
"  cial  Frames  in  Government,  muft  yield  or  break. 
"  He  may  reign  a  Catholick  in  Devotion,  but 
"  he  mull  reign  a  Proteftant  in  Government. 
"  Cromwel  could  not,  yet  on  a  broader  Bottom, 
*'  with  a  victorious  Army,  fubfifl  or  keep  what 
*'  he  had  got. 

"  Thirdly^  He  muft  give  us  a  Model  of  this  at 
"  St.  G.  by  preferring  the  Proteftants  that  are 
"  with  him  above  the  Catholicks  i  one  being  Loy- 
"  al  upon  lefs  Ties  of  Intercft  j  and  to  tell  the 
"  Nation  here  what  they  are  to  hope  for  when  he 
"  comes. 

*'  Fourthly,  He  mufl  give  Encouragement  to 
"  Lords  and  Gentlemen  here  to  come  to  him,  at 
"  Jcafl  Seven  or  Nine  for  a  itanding  Council, 


which  will  make  us  here  think  he  is  in  fome 
"  Decree  ours  again,  and  that  we  have  a  Relation 
"  to  him,  and  fome  Intereft  and  Share  in  him, by 
"  the  Men  of  Quality  of  our  own  Religion  that 
"  are  with  him.  This  will  incomparably  facili- 
"  tate  the  Matter  here,  nor  will  they,  when  they 
"  come,  come  empty,  and  in  their  own  Names, 
"  which  is  ftill  better,  and  will  be  more  fatisfafto- 
"  ry  there. 

"  Fifthly,  To  induce  this,  EnglifJ}  Proteftants 
"  fliould  be  encourag'd  by  an  Edict  of  Liberty 
"  from  the  K.of  F.  to  have  Chapels  at  theirown 
"  Colts,  in  which  to  worfhip  God  after  their  re- 
"  fpeftive  Ways ;  by  which  that  K.  will  make  us 
"  reflcit  upon  his  Conduft  towards  his  Hugonots, 
"  rather  to  flow  from  the  Hazard  he  thought 
"  himfelf  in  by  their  Antimon.and  refifting  Prm- 
"  ciples,  than  a  Defire  of  Perfecution. 

"  Laflly,  All  other  requifite  Meafurcs  depend- 
"  ing  upon  the  Acceptance  this  finds,  an  Anfwer 
"  hereunto  is  impatiently  defired  by  thofe  that 
"  have  difcourfed  the  K's  Bufinefs  to  this  Matu- 
"  rity.  So  ended  with  an  unanimous  Confent, 
"  both  T'ories  and  JVhigs  upon  this  Occafion,  that 
"  are  in  a  Way  of  doling  in  his  Intereft. 

L.  Prefton.  I  can  very  fifelv  fwear,  my  Lord, 
that  I  never  frwthat  Paper  in  my  Life. 

L.  C.  J.  Holt.  Come,  go  on  with  your  Evi- 
dence. 

Mr.  Soil.  Gen.  This  is  another  Paper  of  the  fame, 
but  the  Words  that  are  written  fhort  in  that,  are 
writtten  at  Length  in  this. 

'[7'he  Paper  was  read  accordingly,  and  in  the  fjrfi 
Blank  there  was  written  K.].  in  the  firjl' Pa- 
ragraph (France)  twice,  in  the  third  Para- 
graph (St.Germains)  m  the  fifth  (Mathemat. 
for  Much  e  mutt)  the  rcfl  are  obvious,  and 
need  not  to  be  fupplied\ 

Mr.  Soil.  Gen.  Pray  fhew  my  Lord  Sidney  that 
Paper.     What  fays  your  Lordfhip  to  it .' 

L.  Sidney.  This  is  one  of  the  Papers  that  I 
marked,  and  that  I  received  from  my  Lord  Pre- 
fident. 

Mr.  Soil.  Gen.  Pray  will  my  Lord  Prefident 
be  pleafed  to  give  himfelf  the  Trouble  to  cafl 
his  Eye  upon  that,  and  fee  if  that  be  one  of  the 
Papers. 

L.  Prefident.  My  Lord,  I  remember  it  well,  it 
is  one  of  the  Papers  I  received  from  Capt.  Billop. 

Mr.  Serj.  'Tremain.  This  Paper  is  what  Mr.  Sol- 
licitor  mention'd  as  Heads  of  a  Declaration. 

L.  Prefton.  My  Lord,  I  think  it  necefTary  to 
offer  oneThing  toyourLordfhips  before  it  be  read. 
I  defire  Captain  .S/Z/o/)  fhould  fwear  it  to  be  one  of 
his  Papers. 

Mr.  Soil.  Gen.  If  your  Lordfhip  pleafes,  you  ob- 
ferve  what  has  been  done  already.  My  Lord  Pre- 
fident fays  'tis  one  of  thofe  Papers  that  was  fent 
him  by  my  Lord  Nottingham  ;  and  my  Lord  Sidney 
has  fworn  it  is  one  of  the  Papers  he  had  from  my 
Lord  Prefident. 

L.  Prefton.  I  fhall  not  give  your  Lordfliip  any 
more  Trouble  than  needs  5  I  only  offer  it  to  your 
Lordfliip  :  I  wave  it. 

L.  C.  J.  Holt.  There  is  Evidence  enough  to 
have  the  Paper  read. 

Clerk  of  the  Peace  reads, 

"  That  the  King  will  return  with  a  Defign  of 
'1  making  an  entire  Conqueft  of  his  People,  is 

fo 
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"  fo  ridiculous  as  well  as  difficult,    that  it  needs 
"  not  be  fpoken  to. 

"  That  the  King's  Declaration  be  worded  in 
"  general  Terms,  That  he  will  govern  by  the 
"  Laws)  that  they  fhall  be  the  Rule  of  his  A<5ti- 
"  onsj  that  he  will  endeavour  to  fettle  Liberty  of 
*'  Confcicnce  by  Lawj  that  whatfoever  Things 
*'  were  formerly  done  by  him,  which  occafioned 
*'  Jealoufies  in  the  Minds  of  his  People,  fhall  be 
"  left  to  the  Determination  of  a  Parliament,  to 
*'  be  formally  and  regularly  called  as  foon  as  is 
«  poffible. 

"  That  he  has  given  fufficient  Evidence  of  his 
*'  Unwillingnefsto  bring  an  Army  of  Strangers  in- 
"  to  his  Kingdom,  by  refufing  the  Succours  of  the 
"  King  of  France  offered  him,  and  which  were 
*'  even  ready  to  be  embarked  upon  the  firll  No- 
*'  ticeof  the  ^.oi  Orange's  intended  Invafion. 

"  That  he  brings  with  him  fuch  an  Army  only 
"  as  is  ncceffary  for  his  own  Defence,  and  for  the 
"  Security  of  fuch  of  his  loyal  Subjefts  as  fliall 
*'  refort  to  him;  that  he  will  difmifs  them  as  foon 
"  as  he  lliallhave  rid  the  Nation  of  thofe  Foreign- 
"  ers  who  have  invaded  it,  and  trampled  upon  the 
*'  Laws  and  Liberties  of  his  People. 

"  The  King's  large  exerciling  his  Difpenfing 
"  Power  gave  the  great  Alarm  to  the  People, 
*'  and  contributed  moil  of  all  toward  the  general 
"  Defection.  Yet  when  that  Power  came  to  be 
"  debated  in  the  laft  Convention,  there  appeared 
"  fo  many  Difficulties  in  the  limiting  of  it  (every 
*'  body,  even  the  prefcnt  Judges  believing  it  ne- 
*'  ceffary,  that  a  difpenfing  Power  Ihould  be  in 
"  the  K.)  that  it  v/as  let  fall,  and  that  Point  re- 
"  mains  as  it  was.  And  without  mentioning 
*'  that,  or  any  other  Particular,  the  K.  can  be  in 
''  no  Danger  by  leaving  all  things  which  have 
*'  been  theOccafion  of  Jealoufies,  to  theDetermi- 
*'  nation  of  Parliament,  where,  befides  the  King's 
*'  profeffed  Friends  and  Servants,  there  will  not 
"  want  others  who  will  be  glad  of  Opportunity 
*'  to  ingratiate  themfelves. 

L.  C.  J.  Pollexfen.  Gentlemen  of  the  Jury,  if 
you  defile  any  thing  to  be  read  again,  or  any  thing 
doubtful  in  it  fhould  be  explained,  tell  us,  and  it 
lliall  be  done. 

Juryman.  No,  my  Lord,  there  is  no  Occafi- 
on  for  that.  I  believe  we  apprehend  thefe  three 
Papers  that  have  been  read. 

L.  Preflon.  My  Lord,  it  is  necefl'ary  the  Gen- 
tlemen of  the  Jury  fhould  be  fatisfied  in  this 
Point. 

L.  C.  J.  Pollexfen.  Ay,  in  any  Point ;  and  if 
they  defile  any  Scruple  fhould  be  cleared,  the  Court 
will  do  it  for  them. 

Juryman.  My  Lord,  I  defire  to  know  whether 
Captain  Billop  figned  that  Paper  or  no. 

L.C.J. Holt.  No,  hedidnot  fignhalfofthemj 
but  unlefs  it  be  proved,  you  ought  to  take  it  for 
granted  that  it  is  not  figned  by  him. 

L.  Preflon.  My  Lord,  I  think  it  fit  the  Jury 
fhould  be  fatisfied  in  any  Scruple  they  raife. 

L.C.J.  Holt.  They  asked  this  Queftion,  Whe- 
ther Captain  Billop  did  fign  the  Paper  ?  And  I 
told  them  Captain  Billop  did  not  fay  foj  and 
therefore  they  are  to  take  it  for  granted,  that  he 
did  not. 

Juryman.  My  Lord,  we  take  this  lafl  Paperthat 
■was  read,  to  be  a  Paper  that  was  delivered  in  the 
Bundle  taken  from  Mx.Aflit on  x.o  my  honl  Notting- 
ham, but  not  figned  by  Captain  Billop. 

L.  C.  J.  Pollexfen.  Then  you  take  it  right. 
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Mr.Soll.Gen.  Then  the  next  Paper  that  we  pro- 
duce IS  a  Lift  of  the  Englifl,  Fleet,  that  thefe  Gen- 
tlemen were  carrying  over  mio  France. 

L.  Preflon.  That  is  printed,  and  to  be  found  in 
every  Coffce-Houfe. 

Mr.  Serj.  Tremain.  Shew  that  Paper  to  Captain 
Billop.  \_Which  'was  done.'\  Can  you  take  it 
upon  your  Oath,  Captain,  that  that  Paper  was  in 
the  Packet  that  was  taken  in  Mr.  A(lnon\  Bofom  .=> 

Capt.  Billop.  That  Paper  I  have  marked,  and 
that  Paper  I  Iwear  was  in  the  Packet  I  took  away 
from  Mr.  JflHonon  Board  the  Smack. 

L.  C.J.Holt.   You  are  fure  of  it. 

Capt.  Billop.  Yes,  my  Lord. 

L.  C.J.  Holt.  Then  read  it. 

Clerk  of  the  Peace  reads. 

S     PI    I    P     S. 

Rates.      Ships.   In  Repair.  Not.     Building. 

1  8  ^3  __    ' 

2  12 

3       3r 

4  38 

f       14 
.  6.      ^ 

Firefhips  i^ 

Bomb-  ; 

Veflelsf  ^                  1-^8 

Ketches        i  r         

145  134  9  21 

Brought  in  by  MmiralRM^dtotheHoufe  of  Com- 
mons., December  the  24?/^,  po.  the  Fleet 
whereof  60  Dutch.  * 

Memorandum,  The  new  Ships  building,  are  ex- 
peSied  will  be  ready  to  be  launched  by  the  End 
of  March. 

Mr.  Serj.  Tremain.  Pray  fhew  this  Paper  to  Cap- 
tain Billop.  [  moich  was  done.  ]  Pray  was  that 
Paper  there  among  the  others  that  were  taken  with 
thefe  Gentlemen  } 

Capt. Billop.  Yes,  it  was. 

Mr.  Soil.  Gen.  Can  you  take  it  upon  your  Oath, 
that  that  Paper  was  in  the  Packet  that  was  in 
Mr.  ^JJmn's  Bofom .' 

Capt.  Billop.  Yes,  my  Lord,  I  can. 

Mr.  Serj.  Tremain.  Pray  fhew  him  that  Paper 
too.     [JVhich  was  done.'] 

Mr.  Soil.  Gen.  And  can  you  take  upon  you  to 
fay,  that  that  was  one  of  the  Papers  in  the 
Packet.'' 

Capt.  Billop.  Yes,  it  was. 

Mr.  Soil.  Gen.  My  Lord,  we  defire  thefe  may 
be  read. 

Clerk  of  the  Peace  reads.  New-Tear's  Eve,  and  it 
is  direded  for  Mr.  Redding. 


SIR, 

"  T-»  HOUGH  the  Bearer  of  this  will  do  us 
"  A  the  Juftice  to  aflure  you,  we  are  as  full  of 
"  Duty,  as  unfeignedly  and  unconcernedly  yours, 
"  as  your  felf  could  wifh  j  yet  this  Gentleman 
"  has  undertaken. — ■ —  You  will  forgive  the  Pre- 
"  fumption,  if  I  do  my  felf  the  Honour  to  give 
"  you  this  frefli  AfTurancein  a  fewWords,  which 
"  I  hope  we  do  by  our  Accounts.  I  fliall  omitno 
"  Occafions,  not  neglefting  the  leall,  and  making 
"  zealous  Wifhes  for  the  greateft,  to  fhew  our 
"  felves  fuch  as  we  ought  to  be. 

Sir. 
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"  Sir-,  I  Tpeak  in  the  Plural,  bccaufe  I  write 
<'  my  elder  Brother's  Sentiments  as  well  as  my 
"  own,  and  the  reft  of  the  Family,  though  lef- 
«  fen'd  in  Number  ;  yet  if  we  are  not  mightily 
"  out  in  our  Accounts,  we  are  growing  in  our 
"  Intereft,  that  is  in  yours.  He  that  delivers 
"  this,  will,  I  hope,  entnely  to  your  Satisfaftion, 
*'  rcprefent  us,  and  me  in  particular,  as  with  all 
"  the  Devotion  imaginable,  and  unchangeable 
«  Affedion. 

Yours^  God  grant  the  happicfi  New-1'ear. 

My.  Serj.f remain.  Read  the  other  Paper. 

Clerk  of  the  Peace.  This  is  dated  Decemb.  3 1 . 
i6po.  "I  mull  not  lee  this  Bearer  depart,  Madam, 
"  without  alluring  you- 

Mr.  Soil.  Gen.  Hold,  Sir,  don't  read  that  yet. 
Here,  fliew  this  Paper  to  Captain  Billop.  \}Vhich 
was  done.']  What  fay  you,  Captain  Billop?  Is 
that  one  of  the  Papers  taken  from  Mr.  Jpton  ? 

Capt.  Billop.  Yes,  this  is  one  that  I  read,  and 
marked. 

Mr.  Soil.  Gen.  Then  read  it. 

Clerk  of  the  Peace  reads.  This  is  direfted  for 
Mrs.  Redding. 

"AS  'tis  impodible  for  me  to  exprefs  that 
*'  ±\.  extraordinary  great  Satisfaftion  it  gave 
"  me  this  Time  Twelve-month,  when  I  had  the 
"  Honour  to  receive  that  Mark  of  your  Favour 
"  and  Goodncfs  under  your  own  Hand  >  fo  I 
"  have  lived  in  feme  Pain  for  an  Opportunity  to 
"  write  you  my  humblcft  Acknowledgments  and 
"  trueit  Duty,  from  which,  by  the  Grace  of 
"  God,  I  am  no  more  capable  of  fwerving,  than 
*'  of  renouncing  my  Hopes  of  Heaven  :  I  fay 
*'  this  in  Behalf  of  my  elder  Brother,  and  the 
"  reft  of  my  neareft  Relations,  as  well  as  for 
"  my  felf :  You  may  entirely  depend  upon  us, 
"  not  only  for  a  conftant  Adherence  to  fo  well 
"  chofen  a  Principle,  but  for  our  utmoft  Aftivity 
"  to  promote  your  Intereft,  which  are  infepa- 
"  rablc  from  our  own.  I  need  come  to  no  Par- 
"  ticulars  by  this  Bearer,  who  can,  and  will  tell 
"  our  whole  Heart  j  and  I  wifh  you  could  fee 
them,  how  fincerely  they  arc  devoted  to  your 
Service.  God  grant  you  a  moll  happy  New- 
"  Year,  and  many,  very  many,  and  very  happy. 
"  Our  young  Mailer  hath  all  our  beft  Wiihes  j 
"  he  daily  gains  more  Friends,  and  wc  get  Ground 
"  of  his  Adverlaries. 
New-I'ear's-Eve. 

Mr.  Soil.  Gen.  Now  read  your  other  Paper  of 
the  T^ifi  oi  December.^  i6po. 

Clerkof  the  Peace  reads.  December  31.  l6po, 

"  T  Muft  not  let  this  Bearer  depart.  Madam, 
"  X  without  afluring  you  of  my  beft  Refpefts. 
"  I  have  written  by  him  to  a  Friend  of  yours, 
"  but  depend  upon  you  to  give  my  Note  Credit. 
Though  my  Creditors  were  no  Friends  to 
"  the  Match  which  has  been  fo  long  in  Treaty  j 
*'  for  your  Relations  have  been  very  hard  upon 
"^  me  thislaft  Summer  ;  yet  as  foon  as  I  could  go 
•*  fafely  Abroad,  I  purfued  the  Bufinefs,  and  do 
"  beg  you  to  believe,  that  no  Endeavours  of  mine 
"  fhall  be  wanting  to  perfeft  the  Settlement. 
"  You  once  put  me  in  Hopes  of  feeing  you  be- 
"  fore  this  Chrijlmas  :  Your  Friends  are  forry  for 
"  the  Difappointment,  pray  lofe  no  more  Time 
"  than  is  of  abfolute  Neceflity.    The  Bearer  will 


tell  you  all  Things  may  be  now  eafily  fettled, 
"  if  the  right  Way  be  taken.  I  long  to  hear 
"  how  your  young  Daughter  does ;  {he  will  find 
''  many  Friends,  and  I  hope  her  Portion  will  be 
"  well  fecured.  God  fend  you  a  happy  New- 
"  Year,  and  that  I  may  be  merry  with  you  before 
"  it  be  far  fpent  j  and  I  befeech  you  keep  me  in  the 
"  good  Opinion  of  your  Friend.  I  will  always 
"  make  good  what  I  promifed  to  you.  {It  is  di- 
re5ledfor  Mrs.  Charlton.] 

Juryman.  My  Lord,  •  I  defire  to  know  who 
that  is  direfted  to. 

Clerkof  the  Peace.  'Tis  direfted  toMvs.  Charlton. 

Mr.  Serj.  Tremain.  Shew  Captain  Billop  thole 
two  Papers.  {H^hich  -was  done  j  What  fay  you 
to  them,  Captain  ? 

Capt.  Billop.  My  Mark  is  on  the  Outfide,  but 
there  is  nothing  written  in  that,  I  believe  it  is  taken 
oiF  from  the  inner  Paper. 

L.  Preflon.  Pray  my  Lord  is  this  any  Proof  ?  I 
befeech  you  for  God's  fake  to  have  a  Regard  to  a 
Man's  Life. 

Mr.  Soil.  Gen.  Pray  fhew  the  Paper  to  my  Lord 
Sidney.     \_B'lnch  tvas  done.'] 

L.  Sidney.  This  was  one  of  the  Papers  I  re- 
ceived from  my  Lord  Prefident. 

Mr.  Soil.  Gen.  Then  we  mult  beg  my  Lord  Pre- 
fident would  be  pleafed  to  look  on  it.  \_Which 
ivas  done.] 

L.  Prefident.  This  was  one  of  the  Papers  brought 
me  by  Captain  Billop  from  my  Lord  Nottingham, 
in  that  Bundle. 

L.  Preflon.  Captain  Billop  does  not  know  the 
Paper,  though  his  Mark  be  to  it. 

L.  C.  J.Pollexfen.  It  is  not  indeed  very  material 
whether  he  does  or  no,  becaufe  he  did  not  read  allj 
but  I  would  obferve,  that  'tis  fworn  by  Lord 
Sidney.^  that  this  was  delivered  to  him  by  my  Lord 
Prefident,  and  fworn  by  my  I,ord  Prefident,  that 
he  had  it  in  that  Bundle  from  Captain  Billop. 

L.  Preflon.  But,  my  Lord,  it  does  fhew  that 
there  may  be  fome  Alteration  in  the  Papers  ;  be- 
caufe he  having  mark'd  it,  and  marking  none  but 
what  he  read,  he  does  not  now  own  that  to  be  the 
Paper. 

Mr.  Soil.  Gen.  Pray  will  your  Lordfhip  be  pleafed 
to  take  it  as  it  is.  Thefe  are  two  Papers ;  the  one 
is  only  the  Cover,  the  other  is  the  Writing:  Cap- 
tain Billop  has  only  mark'd  the  Cover,  and  not  the 
Writing;  but  my  Lord  Sidney  he.  has  marked  the 
Paper  it  felf,  as  delivered  him  by  my  Lord  Pre- 
fident, and  my  Lord  Prefident  has  given  you  an 
Account,  that  it  is  one  of  the  Papers  he  received  in 
that  Bundle  from  Captain  Billop. 

L.  Preflon.  I  only  mark,  that  there  may  be  Al- 
terations made  in  thefe  Papers  fince  they  were 
taken. 

Mr.  Serj.  'tremain.  Pray  read  it. 

Clerk  of  the  Peace  reads.  December  31.  i5p0. 
It  is  direfted  to  yVc.Jackfon. 

"   »-p»  H  E  Bearer  can  give  you  fo  full  an  Account 

"  X  of  all  things  relating  to  your  Eftate  here, 
"  that  I  need  not  have  troubled  you  at  this  Time, 
"  but  that  I  am  defirous  to  lay  hold  of  any  Op- 
*'  portunity  I  think  fafe  to  afTure  you  of  my  Ser- 
"  vice,  and  that  I  will  never  quit  your  Intereft, 
"  whatever  the  reft  of  the  Freeholders  do.  Your 
"  Adverfiry  has  been  fo  hard  to  his  Neighbours, 
*'  that  he  has  extreamly  difoblig'd  all  the  old 
"  Tenants,  and  a  little  Matter  would  redeem  the 
*'  whole  Eftate,  if  you  would  appear  in  Weftmin- 
X  "  fter 
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jier  HallyouT  felf  j  the  beft  Council  have  a  good 
•  Opinion  of  your  Title,  and  will  zealouHy  pur- 
"  fue  your  Inftruftions  :  1  only  beg  you  would 
"  haden  them  to  us, and  that  you  will  appear  your 
"  felfasfoonasispoflible:  NoTime  rtiould  beloft, 
"  and  the  Caufe  may  be  brought  to  a  final  Hearing 
"  before  the  End  of  Eajier  Term,  if  it  be  well 
"  foUicited.  I  heartily  wifh  you  a  happy  New 
"  Year,  and  beg  you  to  tell  Mr.  Charlton,  that  I 
"  long  to  know  wherein  I  may  ferve  him  ;  and 
"  that  I  will  follow  his  Direftions  to  the  utmoft, 
*'  while  I  live.     God  keep  you  and  yours. 

L.  Prcjlon.  Pray,  Sir,  to  whom  is  that  Letter 
direfted  ? 

Clerk  of  the  Peace.  To  Mr.  Jack/on,  my  Lord. 

Mr.  Serj.  Tremain.  Pray  fhew  that  Paper  to  my 
Lord  Sidney.     \}Fhich  was  done^ 

L.Sidney.  This  is  one  of  the  Papers  I  received 
from  my  Lord  Prefident. 

[T'hen  it  was  fienvn  to  my  Lord  Prefident. 

L.  Prefident.  This  is  one  of  the  fame  Papers  that 
1  received  in  the  Bundle  from  Captain  Billop. 

L.  C.  J.  Holt.  Read  it. 

Clerk  of  the  Peace  reads.  December  the  3  ift.. 

*'  '~n~'HE  Interruption  of  the  former  Corref- 
"  X  pondency  had  a  very  ill  Effect  many  ways  j 
"  but  for  that  Reafon,  no  Opportunity  ought  now 
"  to  be  loft,  and  I  hope  this  will  prove  a  happy 
*'  one. 

"  In  Trade,  as  well  as  in  Governme'nt,  Schemes 
"  muftbe  laid  5  for  there  is  no  living  from  Hand 
"  to  Mouth  any  more  in  Commerce,  than  in  Poli- 
"  ticks :  Lay  therefore  your  Deftgns  probably, 
"  and  purfue  them  diligently,  and  with  Vigour  ; 
**  though  it  be  a  hazardous  Time,  yet  by  ventu- 
*'  ring  boldly,  where  venturing  is  advifeable,  ic 
*'  often  returns  great  Profit. 

"  There  is  nothing  more  to  befaid,  but  to  give 
*'  the  Bearer  fit  and  full  Seafons  to  tell  what  he 
"  knows,  both  as  to  Goods  fit  for  our  Market,  and 
"  when  and  whereto  be  fent.  The  Sea  willquick- 
"  ly  grow  fo  troublefome,thatunlefs  you  dJlpatch 
*'  what  you  intend  for  us,  you  will  lofe  a  great 
"  Opportunity  of  Advantage.  I  hope  the  Ac- 
"  count  he  has  to  give  of  our  Negotiations  here 
•'  with  the  Merchants  that  deal  with  us,  efpeci- 
"  ally  thofe  that  have  lately  brought  us  their  Cu- 
"  ftom,  will  both  encourage  a  larger  Trade,  and 
*'  excite  the  utmoft  Diligence.  I  will  fay  nothing 
"  of  my  felf,  it  fhall  be  enough  that  I  can  live  in 
*'  the  good  Opinion  of  one  I  bear  fo  great  a  Re- 
*'  verence  and  AfFeftion  for  j  but  for  this  honeft 
"  Fador  I  muft  own,  I  can  hardly  fay  enough. 
"  Truth  and  Boldnefs  are  excellent  Qualities  in  a 
"  Servant,  and  he  has  fbewn  both,  as  Occafion 
"  has  required  him  to  fiiew  them. 

"  I  have  but  one  Word  to  add,  and  pray  take 
"  it  as  the  trueft  Mark  of  unalterable  Refpeft : 
*'  Choofe  well,  but  have  to  do  but  with  a  fewj 
"  for  a  Multitude  may  give,  but  can  never  keep 
"  Council. 

"  I  {hall,  with  more  Impatience  than  becomes 
"  me,  wait  the  Refult  of  this,  and  it  will  be  a 
"  great  Mark  of  Goodnefs  to  let  us  have  it  the 
"  bell  and  fafeil  Way. 

"  Once  more  j  let  not  theSeafon  fpendunprofi- 
*'  tably,  for  a  more  likely  one  can  hardly  come 
"  than  between  this  and  the  ift  of  March.  In- 
*'  terpret  this,  I  pray,  as  no  private  Intereft  of  my 
"  now,  or  partial  Motion  of  any  other  Perfon. 
«  It  is  my  Senfe,  my  Duty,  and  my  Friendfhip, 


"  which  will  not  let  me  prevaricate,  nor  fuffcrrhofe 
"  7  love  and  honour  to  lofe  fo  happy  and  prelTing 
"  an  Occafion  of  Advantage.  With  the  belt 
"  Wifhcs  1  dole  up  this,  and  am,  ^c. 

L.  Prefton.  Pray,  my  Lord,  who  is  that  Paper 
direded  to.'' 

L.  C.  J.  Pollexfen.  This  is  direftcd  to  no  body 
at  ail. 

Mr.  Soil.  Gen.  Shew  that  Paper  to  my  Lord 
Sidney.     [Which  was  done."^ 

L.  Sidney.  This  was  one  of  the  Papers  I  had  from 
my  Lord  Prefident. 

{Then  it  was  fiewn  to  my  Lord  Prefident^ 

L.  Prefident.  This  is  one  of  the  Papers  I  had 
from  Captain  Billop. 

L.  C.  J.  Holt.  Read  it. 

Clerk  of  the  Peace  reads.  This  is  dated  December 
31,  but  is  not  diredted  to  any  body  at  all. 

"  yTis  a  Prefumption  incident  to  thofe  that 
"  ,1.  are  any  where  upon  the  Spot,  to  think  that 
"  they  know  better  than  thofe  that  are  nor,  what 
"  is  fitteft  to  be  done  in  any  Occurrence.  This 
"  makes  me  fay,  that  now  is  the  Time  to  make 
"  large  Advantages  by  Trading,  the  Sea  being 
"  freer  than  two  Months  paft,  or  we  can  hope 
"  it  will  be  two  Months  hence.  This  Gentleman 
"  is  well  inftrufted  in  our  Markets,  and  what 
"  the  Goods  are  we  want,  and  when  and  where 
"  they  fiiould  be  fent.  It  is  moft  earneftly  defired 
"  that  this  happy  Opportunity  may  not  be  loft, 
"  efpecially  by  the  late  Undertakers,  and  I  would 
"  not  for  much,  they  fhould  receive  the  leaft  Dif- 
"  guft.  They  are  fomewhat  pofitive  in  their 
"  Terms;  but  they  alfo  fay,  they  will  be  good  and 
"  conftantCuftomers;  and  I  have  more  than  once 
"  feen  the  Mifchief  of  over-rating  and  over-ftaying 
"  the  Market.  Opportunities  are  to  be  ufed,  they 
"  cannot  be  given  by  Men. 

"  The  Bearer  needs  nothing  from  me  to  re- 
"  commend  him,  but  he  is  deferving  in  our  Opi- 
"  nion  here,  and  many  will  take  their  Meafures  by 
"  the  Ufage  he  finds  there  ;  and  indeed  the  pref- 
"  fing  Pofture  of  our  Trading  Affairs  will  not 
"  permit  more  Experiments.  If  the  feveral  Par- 
"  eels  arrive  not,  that  have  been  promifed,  be- 
"  fore  the  i  oth  of  March  at  fartheft  (el'pecially 
"  the  Copper  and  Limien.,  of  which  the  Bearer 
"  will  be  more  particular)  I  am  fatisfied  we  (hall 
"  lofe  this  Summer's  Profit.  I  am  the  more  pref- 
"  fing,  becaufe  I  am  well  afllired  of  what  I 
"  write  }  and  if  ever  1  juged  right,  it  is  upon 
"  this  Occafion. 

"  I  have  faid  nothing  of  another  Gentlemaa 
"  that  takes  this  Opportunity  to  fee  thofe  Parts  j 
"  but  he  has  ftiewn  a  Zeal  and  a  Sincerity  in  this 
«  Affair  equal  to  moft.  Jo.  is  not  yet  gone,  by  a 
"  Misfortune,  but  he  will  follow  with  a  good 
"  Poftfcript  in  this  Affair.  Of  my  felf  I  will  fay 
"  nothing}  I  hope  I  need  not,  for  no  body  with- 
"  out  Vanity  can  be  more  fincerely  and  affeftionate- 
"  ly  a  Friend  and  Servant  to  the  Company  than 
"  my  felf.  I  writ  at  large  Yefterday,  and  cannot 
"  write  what  the  Hand  that  gives  this  can  lay  i 
"  and  therefore  will  write  no  more,  but  that  with 
«  thegreateftRefpea  lam,  i^c. 

Mr.  Serj.  tremain.  Pray  fhew  this  Paper  to  my 
Lord  Sidney.    [IVhich  was  done ^  _ 

L.Sidney.  This  is  one  of  thofe Papei-s  I  received 
from  my  Lord  Prefident.  ,  „    /-j    .  -1 

\then  it  waslhewn  to  the  Lord  Prefident.] 
'■  L.  Prefident. 
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L.  Prefident.  This  was  one  of  the  Papers  in  the 
Bundle  I  received  from  Captain  Billop. 
L.  C.   J.  Holt.  Then  read  it. 
Clerk  of  the  Peace  reads. 

SIR, 
"  y  Vow  to  you,  I  do  not  repine  at  having  loft 
"  X  all  for  your  Sake,  which  I  got  by  your  Fa- 
"  vour  ;  but  it  grieves  me  extreamly  that  there  is 
"  not  that  left  which  can  fecure  me  from  being 
"  troublefome  to  you  j  for  that  is  the  thing  in  the 
«'  World  I  would  not  be.  I  have  told  my  Lord 
"  my  Coivdition.  What  I  defireof  you  bethinks 
"  very  moderate,  I  hope  you  will.  Pray,  Sir,  be 
"  not  backward  in  fettling  my  little  Affair,  for  I 
"  have  deferved  your  Care.  Your  Daughter  and  I 
**  muftftarve,  if  this  Government  can  make  us.  I 
*'  hope  our  Intercfts  are  not  divided,  that  is,  you 
"  have  an  equal  Tendernefs  at  leaft  for  both.  If 
"  you  think  fit  tofpeakwhat  I  would  have  you  to 
"  this  Bearer,  he  will  give  me  a  juft  Account  of  it. 
*'  You  know  he  is  obliged  to  be  my  Friend,  and 
*'  I  believe  him  grateful,  fince  he  ventures  fo 
"  boldly  for  you.  He  brings  with  him  fome merry 
**  Papers.  Adieu,  for  I  dare  write  no  more  j  but 
**  pray  fend  a  Meflenger  on  purpofe  to  me,  that  I 
"  may  know  exaftly  what  you  will  do,  and  would 
"  have  me  do.  If  you  fend  upon  no  other  Bufinefs, 
*'  there  will  be  no  Danger.  Pray,  Sir,  ask  my  Lord, 
"  and  he  will  tell  you  how  I  have  been  ufed,and  upon 
"  what  Account.  I  believe  you  know  it  not. 
Decemb.  19. 

"  Your  Daughter  is  very  well,  very  tall,  and 
'*  very  pretty,  as  I  am  told. 

/..  C.  J.  Pollexfen.  That  is  not  diredled  to  any 
body  neither. 

Mr.  Serj.  'Tremain.  Pray  then  fhew  thefe  Papers 
to  my  Lord  Sidney.,  and  my  Lord  Prefident.  [_fFhich 
was  done.']  T'hey  were  two. 

L.C.J.  Pollexfen.  Thefe  Papers  my  Lord  Sidney 
fwears  he  received  from  my  Lord  Prefident,  and 
my  Lord  Prefident  fwears  he  received  them  in  the 
Bundle  from  Billop. 

Mr.  Serj.  'Thompfon.  We  pray  they  may  be  read. 

Clerk  of  the  Peace.  December  31,  po. 

"  Wr^S  my  Condition  more  defperateand  un- 

*'    W    ealy  than  it  is,  I  defire  no  greater  Satis- 

**  faftion  than  to  have  done  my  Duty  to  fo  good  a 

"  Mafter;  I  wifli  itwasof  more  ufe  to  himj  that 

**  is  not  my  Fault,  nor  of  thofe  I  have afted  with. 

*'  Let  it  be  look'd  into  what  has  been  foretold  both 

**  as  to  Engl.  Scot,  and  Irel.  and  fee  if  moft  of  it  is 

**  not  come  to  pafs  already,   and  the  reft  will  fol- 

**  low,  if  not  prevented.     I  wifh  it  may  alfo  be 

"  confidered  what  Ufage  we   have   met     with 

"  from  Men  employ'd,  and  how  they  have  left 

"  your  Bufinefs  and  Friends  j  how  they  managed  it, 

"  you  will  know  from  all  Hands :    Things  they 

**  could  not  do,  nordurft  not  undertake,  were bet- 

**  ter  undone  than  not  done  by  them.     Men  in 

**  this  Place,  and  in  thefe  Times,  muft  have  fome 

**  Courage  as  well  as  Senfe  to  do  any  thing  with 

**  People  here.     It  is  not  my  own  ill  Ufage  makes 

**  me  fay  this,  but  my  Concern  for  one  I  wifti  the 

beft  to  in  the  World,  and  will  give  my  Proofs  of 

this  upon  all  Occafions.  I  need  not  enlarge,  fince 

all  our  Grievances  are  known  to  him  that  brings 

this.   For  my  own  part,  I  will  ftay  here,  folong 

as  I  can  be  fafe,  if  with  ne'er  fo  great  Trouble  > 

but  it  would  be  fome  Comfort  to  know  Men 

*•  (when  driven  from  hence)  may  be  foj   there- 


fore the  Reports  of  People's  Ufage  are  terrible, 
"  as  well  as  of  the  Indifcretions  of  St.  Germ.  F;i- 
"  mily  :  We  feel  the  Smart  of  it  by  ridiculous  Lct- 
"  ters  falling  daily  into  the  Hands  of  the  Govern- 
"  ment.  Their  Mafter  and  Miftrefs  are  little  oblig'd 
"  by  it  no  more  than  we:  If  there  is  any  thm?, 
"  Sir,  you  do  particularly  command  me,  ordcpeiTd 
"  upon  me  for,  let  me  know 'it.  I  cannot  under- 
"  take  much, nor  furnifh  more.  I  have  ftill  help'd 
"  every  body,  and  paid  to  every  thing  I  could; 
"  and  if  a  Twelvemonth  ago  my  Condition  was 
"  what  I  then  reprefented,  you  beft  know  if  it  has 
"  been  mended.  Ufe,  and  confidering  that  of  others, 
"  makes  me  grow  more  contented  ;  and  if  the 
*'  Profpeft  of  Mifery  to  us  allwasanySatisfa«2:ion, 
"  that  is  now  plainly  feen. 

"  Pray  God  blefsus  all,  by  reftoring  every  Man 
"  his  own,  and  you  with  long  Life. 

*'  He  that  gives  you  this,  hath  fur nifti'd  for  your 
"  UCe  to  me,  i^c.  two  hundred  Pounds,  which  I 
"  defile  may  be  repaid. 

Mr.  Soil.  Gen.  Read  t'other;  it  is  in  the  fame 
Hand,  and  was  enclofed  in  the  former. 

Clerk  of  the  Peace  reads.  "  I  only  beg,  Madam, 
"  no  ill  malicious  Report  may  take  any  Place  in 
"  yourThoughts,  in  regard  to  me.  I  value  your 
"  good  Opinion,  and  will  endeavour  to  deferveit. 
"  1  can  do  little  towards,  but  wifti  moft  heartily 
**  for  your  Happinefs.  I  know  no  Intereft,  Ma- 
''  dam,  but  my  Matter's  and  yours,  nor  do  I  think 
*'  they  are  to  be  made  two  :  If  you  command  me 
^'  any  thing,  I  will  faithfully  obey  you,  as  I  h.ivc 
"  ever  done  him. 

"  We  all  depend  upon  this  Bearer's  Accounts  of 
"  us,  and  our  Condition.  His  Faith  and  Courage 
"  hath  been  enough  experienced. 

Mr.  Serj.  Tremain.  Here  is  another  Paper,  (hew 
that  to  Captain  Billop.     [JVhich  was  done.'] 

Capt.  Billop.  This  Paper  I  did  mark,  and  this  was 
one  that  was  in  the  Bundle. 

L.C.J.  Pollexfen.  What  is  it  Brother?,,  pray 
open  it. 

Mr.  Serj.  Tremain.  'Tis  a  Draught  of  a  Cypher, 
with  an  Alphabet  of  Names,  for  carrying  on  the 
Correfpondence. 

Mr.  Serj.  "Thompfon.  Your  Lordfhip  obferves 
thefe  Matters  weredefigned  to  be  carried  on  under 
feveral  Sorts  of  Cants. 

L.  C.  J.  Holt.  What  fays  Captain  Billop  to  thac 
Paper .' 

Capt.  Billop.  That  was  one  of  the  Papers  that  I 
read  at  my  Lord  Nottingham's.y  and  mark'd  it  there. 

L.  C.  J.  Holt.  Then  read  it. 

Clerk  of  the  Peace  reads.  For  Mrs.  Jnne  Rujfell^ 
to  be  left  with  Mrs.  Richefon  at  the  Blue  Boar  in 
Ryder-fireet.^  near  St,  Jatnes's. 

A— —  the  King. 

B the  ^ueen. 

C— —  the  Prince  of  Wales. 

D the  Prince  of  Orange. 

E Canon  and  the  Scotch  Officer^ 

F the  Duke  of  Berwick. 

G Duke  Tyrconnel. 

H Major  General  Sarsfield. 

I  Lieutenant  General ShcXAtn. 

L — —  King  of  France. 

M Marflial  Luxemburgh. 

N <-  MarfJml  Belford. 

O— .  Duke  Powis. 
P  -T—  Dutchefs  Powis. 

Jt^ijierdain 


idpo.  O.B. 


for  High-Treafon. 


Amfterdam 
Rotterdam  ■ 
Hague- — 

Bnll 

Harlam 

Italy 

Germany  — 
Spain- 


—  Breafl. 

—  Deipe. 

—  Havre  de  Grace. 

—  Dunkirk. 

—  Callis 
— "England. 
■• —  Scotland. 

—  Ireland. 
Mr.  Serj.  ^remain.     Then  the  next  Papers  wc 

produce  are  the  Bills  of  Exchange  ;  Pray  fhew 
them  to  Capt.  Billop.  What  fay  you,  Capt.  Billop, 
were  thofe  among  the  other  Papers  ? 

Capt.  Billop.  Yes,  they  were  I  remember 
very  well. 

Mr.  Serj.  'fremain.  My  Lord,  they  are  in 
Trench^  and  therefore  we  muft  fwear  a  Gentle- 
man that  we  have  here,  to  interpret  :  Call 
Mr.  Humphry  Levermere. 

Mr.  Levermere.  Here  I  am. 

{He  was  /worn -J 

A  Londres,  le  29  Decerabre. 
Monfieur, 

LE  prefante  vous  [era  rendus  par  Monfieur  Or- 
binet,  qui  efi  un  de  mes  bans  amis,  ^3  qui  [ef era, 
cognoifire  par  qttelqtie  Per/mie  devofire  Cognoijfancc. 
Vouz  niohligerez  trefenfiblement  en  de  luy  rendre 
fervice  en  tout  ce  que  voiis  pourriez.  II  pourra 
njous  communiqiier  quelque  Affaire  en  Commijfwn ; 
•vouz  pouvez  avoir  Confiance  en  luy  de  toutes  les 
tnanieres,  je  vous  prie  doncque  fobliger  en  tout  ce 
que  vous  pourriez.     Je  fuis,  Monfieur, 

Voftre  tres  humble  &  tres  obeiflant 
Serviteur, 
A  Mon.  Men.  Jo.  du  Livier,  Paris.     P.  du  Livier. 

A  Londres  le  20  Decembre7     , 

o  T      •        5"  1600. 
8  Janvier     J       ^ 

Monfieur, 

A  UN  jour  de  veue  il  vous  plaira  payer  par  cette 
premiere  d'Efchange,  al'Ordrede  Mr.  Michel 
Orbinet,  Trois  mille  trois  cents  trente  trois  Livres 
valeur,  du  dtt  Sieur  fuivant  fadvis  de 

"Voftre  tres  humble  &  tres  obeiflant  Serviteur, 

A  Mon.  Is/lon.Jo.  du  Livier,  Paris.     P.  du  Livier. 

Londres  le  29  Decembre7    ^       t,       t  • 

8  Janvier     |i69o.  Pour  Liv.  3333- 

Monfieur, 

A  UN  jour  de  veue,  plaira  payer  par  cette  me  pre- 
miere d'Efchange,  a  I'Ordre  de  Mr.  Michel 
Orbinet,  ^rois  mille  trois  cents  trente  trois  Livres 
Sournois,  valeur  du  dit  Steur  ^  fuis 

Voftre  tres  humble  Serviteur, 
A  Mon.  Mon.  Anthoijie 
Pelletyer,  Merchand,  a  Paris.  J.  Berionde. 

London,  the  29  th  December, 
SIR, 

THIS  Prefent  will  be  delivered  you  by 
Mr.  Orbinet,  who  is  one  of  my  good 
Friends,  and  who  will  make  himfelf  known  by 
fbme  Perfon  of  your  Acquaintance.  You  will 
very  fenfibly  oblige  me  in  doing  him  Service  in 
all  that  you  can.  He  will  be  able  to  communi- 
cate feme  Affliir  in  CommiOion  ;  you  may  have 
Confidence  in  him  about  all  Points :  I  pray  you 
then  to  oblige  him  in  all  that  you  can.  I  am.  Sir, 
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London,  the  29th  Decemherl 

^January  J  '^^o- 
SIR, 

AT  one  Day's  Sight  be  pleafed  to  pay  by  this 
Firft  of  Exchange  to  the  Order  of  Mr  Mi' 
chael  Orbinet,  Three  thoufand  Three  hundred 
Thirty-three  Livres,  Value  of  the  faid  Gent,  ac- 
cording to  the  Advice  of 


To  Mr.  Jofcph 
Du  Livier,  Paris. 


Tour  moft  humble,  and  mofi 
obedient  Servant., 

P.  du  Livier. 


To  Mr.  Jofepb 
Du  Livier.^  Paris. 
Vol.  IV. 


Tjiir  mofi  humble,  mofi: 
obedient  Servant, 

P.  du  Livier, 


London,  29  Decemher'\i€^o.     For  3333 
8  January  3  Livres. 

SIR, 

AT  one  Day's  Sight  be  pleafed  to  pay  by  this 
my  Firft  of  Exchange,  to  the  Order  of 
Mr.  Mchael  Orbinet,  T  hree  thoufand  Three  hun- 
dred Thirty-three  Livres  1'ournois,  Value  of  the 
faid  Gent.     And  I  am 

Tour  mofi  humble 
To  Mr.  Anthojiy  Pelletier,  Servant, 

Merchant,  at  Paris. 

J.  Berionde. 

Mr.  Serj.  Tremain.  Pray  how  much  do  they 
all  come  to  ? 

Mr.  Levermere.  They  come  to  500/.  wanting 
but  Twelve-pence. 

Mr.  Serj.  ^remain.  My  Lord,  we  have  fhewn 
your  Lordfhip  part  of  the  Papers  that  were  taken 
in  this  Pacquet,  but  we  have  referred  three 
of  the  Papers  till  the  laft  Place ;  and  rhefc  three 
Papers,  if  we  hid  no  other,  were  iufficitnt  to 
maintain  this  Indidment,  for  they  are  written 
all  with  my  Lord  Pre/ion's  own  Hnnd,  wherein 
he  gives  an  Account  how  the  French  ftiojld  In- 
vade us,  how  the  Forts  may  be  taken,  how  Lm- 
don  fhould  be  plagued,  and  what  a  lort  of  Ralcals 
the  Clergy  of  London  are  ,  thele  are  the  Contents 
of  the  Papers,  among  other  Things.  Pray  fhew 
them  to  Captain  Billop. 

CH'hich  v'as  done  J 
Captain  Billop.     1  hefe  were  two  Pap'^rs  that 
were  in  the  Pacquer,    and   the  ocher  l.ttle  one 
with  them. 

L.  Prefion.  My  Lord,  I  would  defire  your 
Lordfhip  to  obfcrve  one  1  hing,  to  the  beft  of 
my  Remembrance,  Captain  Billop  faid,  he  only 
mark'd  fix  of  the  Papers. 

L.  C.  J.  Holt.     How  many  has  he  fworn  to  ? 
L.  Prefion.     I  believe  he  has  proved  more. 
Capt.  Billop.    I  never  faid  ib ;   I  mark'd  n  great 
many,  tho'  not  all,  but  I  did  not  fay  how  many. 

Mr.  Serj.  I'remain.  Were  theie  Papers  taken 
in  the  Pacquet? 

Capt.  Billop.     Yes,  all  three. 
L.  Prefion.     Juft  now  he  i'aid  but  two. 
Mr.  Sol.  Gen.     Have  you  look'd  upon  them  alT, 
Sir? 

C^pt.  Billop.  Yes,  I  marked  but  two  of  rh^m, 
but  the  other  little  Paper  was  with  them  j  I  read 
them  myfelf,  1  remember  it  very  well. 

Mr.  Serj.  Tbompfon.  Then  we  pray  the  Clerk 
may  read  them. 

(CI.  of  Peace  reads  J  Lady  D.  2000  I. 

And  200  /.  for  Shop  Debts. 
Mr.  Serj.  I'tompfvi.      My    Lord,    we  would 
open  this  Piece  of  Evidence  before  we  read  it, 
.L  1 1  that 
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that  it  may  be  underftood,  and  we  fhall  prove  it 
to  be  my  Lord's  Hand  afterwards.  It  confifts  of 
many  Heads  and  Particulars,  without  Order  or 
Method,  and  feems  to  be  no  more  than  Me7no- 
raiidtms  made  by  my  Lord  Prefton,  to  put  him  in 
Mind  what  he  was  to  inlarge  upon  when  he 
came  thither. 

(CI.  of  the  Peace  reads.)  Lady  D.  2000/. 
And  200/.  for  Shop  Debts. 

Penfion  upon  the 

14—3  Deckt  Sh.\^s.  —  Britania,  Ad. 

Sovereign  out  and  R —  James. 

33  3d  Rates,  make  the  14  and  3067. 

Sundry  Hoipitals  and  Fire-Ships,  fome  built 
on  purpofe  proportionable. 

Of  Third  Rates  moft  mann'd  :  14  not  mann'd, 
great  ones. 

Reft  in  fome  proportion  mann'd,  not  well 
mann'd,  nor  will  be. 

. Britania  not  out  till  March,  the  reft, 

perhaps,  in  April. 

The  French  muft  be  out  in  April,  and  in 

the  Downs :  Look  in  at  Sptthead  to  fecure  them. 

The  Dutch  Fleet  cannot  then  join  them. 

Carter  and  others  at  Portfmouth,   the  likelieft 

Men  to  come  to  him Dutch  Fleet  36  Sail, 

9  from  70,  to  60  Guns;  ——  12  from  50  to  60 

—  the  reft  betwixt  60  and  70  —  Get  to  it  before 
the  Conjundtion,  otherways  nothing.  To  fight 
in  the  Chops  of  the  Channel ;  not  to  come  i^o 

high  as  Beachy Port/mouth  not  mann'd  above 

500  —  One  Gibfon,    a  Scotch  Pedlar  Lands 

behind  South-Sea  Caftle.  - —  Nothing  but  Pal- 
lifado's  about  Gofport  —  Jennings,  or  Strickland, 
or  Irevannton  comes  from  St.  Makes  in  one  Night 

—  moft  of  the  Gentlemen  have  done  him  moft 
Mifchief,  the  Tarpaulins  his  beft  Friends,  which 

difpirited Danby  defires  to  be  in  the  Monk, 

keeps  and  fortifies  Hull King  not  to  be  on 

Board  the  Fleet Fooliih  Letters  from  St.  G's 

taken  every  Day  in  the  D.  Poft,  and  read  in 
Council  —  about  June  —  England  67  great  Ships. 
Dutch  60  —  commanded  36  to  us,  24  to  a<5t  by 
themfelves  —  Kujfel  in  the  Britania  Admiral  — 
Killigrew  the  Blue  —  the  Duke — JJlihy  the  Royal 
James  —  Dalaval  the  Soveraign,   Vice-Admiral 

Blue Carter  the  Vanguard  Thofe  who 

fhall  not  oppofe  or  refift  him  to  be  pardoned 

Not  21  Days  coming  in,  or  ftiall  not  help  the  P. 
of  O.  600000  /.  to  the  States  of  Holland— — No 
Taxes  in  his  Time and  the  K.  of  Fr.  will  re- 
quire nothing Chimney-Money  to  be  taken 

away not  excepting  Outlaws Scotland 

let  know  whether  the  King  will  come  or 
not  foon,  and  acquaint  him  with  the  Weaknefs 

of  the  Pr.  Council  3  Dafties or  the 

like  F.  of That  fome  kind  Anfwer- 

Mr.  Eaft  Merchant  oiBriftol  to  be  kept  till  called 

for  William  St. from  Amfterdam ■ 

Alexander England  ■ George Scotland 

• — Dorfet,  Cornwallis,  Montague,  Stamford,  Shre'wf- 

hiiry,    Macclesfield,   Monmouth,  De'vonpire • 

In  Feb.  the  K.  come  to  Scotland endeavour  to 

unite  the  Epifc.  and  Presbyt.  Parties. — A  lefs  Sum 
not  interfere  with  the  Fr.  K.  from  Highlanders 

■ Campaigns land  at  Leitb the 

Scotch  Army  not  a  French  one,  5000  good  Siiedifij 
Foot,  the  Reputation  of  a  Proteftant  Ally,  two 
Months  to  fettle  Scotland  —  a  CommilTion  given 

to  me  from  Mr.  P. For  Fl.  hinder  Eng. 

and    D    from  joining two  Veftels    of 

150/.  Price  iox  Penfil-vania,  for  13  or  14  Months 


To  have  1200  Seamen  from  Denmark  and  Hol- 
land —  To  lave  Cambell.  —  To  be  left  at  the 

Ship  in  Sheets  Hejiminfter — Flanders.  • JR.— — . 

Scotch  Ships  in  Newcajile  Harbour  to  plague 
London The  Modejl  Inquiry,  the  Bifliops  An- 
fwer. • Not  the  Chilling  of  them.  — But  fatis- 

fying  of  Friends. To  tell  him  that  to  proteft 

Friends,  and  as  loon  as  Foreigners  are  gone,  he 
will  difmifs  his  — —  The  Woman  that  was  with 
the  K.  in  Ireland,  and  fcnt  Commiffion 
to  Stafford,  and  failing,  not  to  be  fent  again  ; 
her  Friends  live  in  Covent-Garden  —  Private  Let- 
ters not  Protefting  Lords  againft  the  Ufur- 

per.  Three  of  Five  againft  the  Vacancy  of  the 
Crown,  Beauford,  Newcajlle,  'ithanet, Sawyer,  Lut- 
wich,  Pemberton,  Levintz,  Winnington,  Montague, 
Shore  — London  Clergy  the  worft,  we  have  their 

Wifhes  and  they  their  Oaths K.  betrayed  by 

J.  Porter,  Seymour  faid  it — Lord  Nottingham  fays 
there  will  be  a  Peace  with  Fr.  and  the  K.  left  out. 
— —Bring  Foreigners  to  drive  out  Foreigners, 
then  difmifs  them,  leave  all  to  Free  Parliament. 

No  Juftices  of  Peace,  ^c.   adually  io 

Commiffion  to  be  criminal. 

L.  C.  J.  Holt.  Well,  Gentlemen,  have  you 
any  more  Evidence? 

Mr.  Serj.  ^remain.  My  Lord,  W'e  fhall  now 
prove  thele  Papers  to  be  my  Lord  Prefton's  own 
Hand.  Pray  call  Mr.  IVarr,  Mr.  Townefeud,  Sir 
Henry  John/on,  and  Mr.  Bland. 

Mr.  ^ownefend  fworn. 

Mr.  Serj.  ^hompfon.  Pray  f>)ew  Mr.  Townefend 
that  Paper.  (Which  was  dan)  Pray,  Sir,  whole 
Hand- writing  is  that  ? 

Mr.  1'ownefend.  I  believe  this  to  be  my  Lord 
Prefion's  Hand:  1  did  not  fee  him  wr'te  it. 

L.  C.  J.  Pollexfen.  Are  you  well  acquainted 
with  my  Lord  Prefiuns  Hand  ? 

Mr.  Townefend.  I  have  feen  his  Lordfliip's 
Hand  fometimes. 

L.  C.  J.  Pollexfen.     How  ofcen  ? 

Mr.  Townefend.  Not  very  often,  but  I  have 
feen  it  Ibmetimes. 

Mr.  Serj.  ^hompfon.  Pray  were  you  Clerk  in 
any  Office  ? 

Mr.  Townefend.  Yes,  I  am  in  the  Office  of  the 
Great  Wardrobe,  where  I  have  had  occafion  to 
fee  h's  Lordftiip's  Hand  Ibmetimes,  and  I  believe 
this  to  be  his  Hand. 

Mr.  Serj.  'fhompfon    Look  upon  the  t'other  two. 

Mr.  Townefend.  1  do  believe  thcfe  three  Papers 
are  my  Lord  Prefons  Hand. 

Mr.  Serj.  T'remain.  Thole  are  the  three  Papers 
that  have  been  read  laft,  which  he  lays  are  my 
Lord's  Hand. 

Mr.  Townefend.     I  do  bePevc  it,  Sir. 

Mr.  Serj.  Tremain.  Fray  look  upon  that  Paper, 
with  the  little  one  within  it ;  do  you  know  whofe 
Hand  that  is } 

Mr.  Townefend.     I  did  not  fee  it  written.  Sir. 

Mr.  Serj.  Tremain.  Do  you  believe  you  know 
who  writ  it  by  the  Hand  ? 

Mr.  Townefend.  1  he  latter  Part  looks  like  my 
Lord  Preflons  Hand ;  but  I  cannot  well  fay  any 
thing  to  the  other,  it  is  written  lo  Imall. 

Mr.  Serj.  I'remain.     Then  fwcar  Mr.  Bland. 
(Which  was  done.) 

Mr.  Serj.  Thompfon.  Give  him  the  Papers. 
We  ask  you,  Mr.  Bland,  W  hetheryou  were  well 
acquainted  with  my  Lord  Prejhns  Hand  ? 

Mr.  Bland. 
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Mr.  Bland.  I  have  fecn  my  Lord's  Hand 
fometimes. 

Mr.  Serj.  ^hompfon.  Have  you  looked  upon 
ihofe  Papers,  Sir  ? 

Mr.  Bland.     Yes,  I  have. 

Mr.  Serj.  I'hompfon.  Pray  whofe  Hand  are 
they? 

Mr.  Bland.  I  do  believe  thefe  three  Papers 
are  my  Lord  Prefton's  Hand-writing  > 

Mr.  Serj.  ^remain.  Then  we  pray  Mr.  li^arr 
may  be  fworn.  (IVhich  was  done.J 

Mr.  Serj.  7'horapfon.  Do  you  know  my  Lord 
Prejlons  Hand  ? 

Mr.  iVarr.  I  have  feen  my  Lord  Prefion  write, 
but  not  very  often  ;  moft  commonly  it  was  only 
his  Name :  But  I  have  feen  him  write  fbme 
Letters  too. 

Mr.  Serj.  'iremain.  Pray,  Sir,  look  upon  thofe 
Papers  i  whofe  Hand  are  they  do  you  be- 
lieve ? 

Mr.  IVan.  This  Paper  feems  to  be  like  my 
Lord  Preftons  Hand ;  the  other  I  cannot  fay 
much  of,  becaufe  that  which  I  commonly  faw 
him  write  was  a  large  fair  Hand,  and  this  is  a 
little  Hand. 

Mr.   Serj.  'tremain.     Pray,    Mr.  //^rr,    look 
upon  thefe  Seals  j  whofe  Seals  were  they  ? 
'  Mr.  Ifarr.     I  believe  the  Seals  to  be  my  Lord 
Preftons  ;  one  of  them  was  his  Seal  when  Secre- 
tary of  State . 

Mr.  Serj.  ^hompfon.  You  were  under  him  in 
that  Office,  were  you  not  ? 

Mr.  IVarr.     Yes,  my  Lord,  I  was. 

Mr.  Serj.  ^remain.  Now,  my  Lord,  we  have 
done  with  our  Evidence,  and  mail  reft  here  till 
we  hear  what  my  Lord  Prefton  fays  to  it. 

L.  C.  y.  Holt.  My  Lord  Prefton^  you  have 
heard  what  has  been  faid  concerning  the  Matter 
you  have  been  indided  for  :  What  has  your 
Lordfhip  to  lay  for  yourfelf  ? 

L.  C.  J.  Pollexfen.  If  the  Gentlemen  of  the  Jury 
defire  to  fee  the  Seals,  they  may  have  them. 
('J'he  Seals  wereftjewn  to  the  Jury.  J 

Mr.  Sol.  Gen.  My  Lord,  we  have  done  for 
the  prcfent. 

L.  C.  J.  Holt.  Then  if  your  Lordfhip  pleafe, 
you  make  your  Defence. 

L.  Prellon.  My  Lord,  In  the  firft  Place  I  muft 
refer  my feif  again  to  my  Indidtment,  for  I  find, 
my  Lord,  that  the  Treafons  of  which  I  am  ac- 
cufed,  were  none  of  them  done  in  the  County 
of  Middlefex.,  and  they  are  laid  to  be  done  with- 
in this  County  ;  I  find  nothing  of  that  kind 
proved  upon  me  to  be  done  here  j  for  any  Me- 
morandums that  they  fay  may  be  in  that  Hand, 
I  hope  the  Gentlemen  of  the  Jury  will  confider, 
that  there  was  nothing  followed  upon  any  of 
thefe  Things,  that  may  be  found  in  thofe  Pa- 
pers: And  in  the  next  Place,  I  defire  to  know, 
whether  they  are  fufficiently  proved  to  be  mine ; 
that  is,  whether  Similitude  of  Hands  is  Proof  or 
not  againft  me  in  fuch  a  Cafe?  I  humbly  offer 
thefe  Things  to  your  Lordfhip,  and  hope  your 
Lordfhip  and  the  Jury  will  confider  of  it. 

L.  C.  y.  Holt.  Is  this  your  Lordfhip's  De- 
fence, my  Lord  ? 

L.  Prefton.  My  Lord,  I  leave  thefe  Things 
to  the  Confideration  of  the  Court  and  the  Jury. 

L.  C.  y.  Holt.     Your  Lordfhip  infifts  upon  it 

firft,  that  there  is  no  Act  of  Treafbn  proved  in 

the  County  of  Middlefex ;    and  then,    whether 

Similitude  of  Hands  be  a  good  Proof  to  prove 
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thefe  three  Papers,  or  any  of  them,  to  be  your 
Hand  ? 

L.  Prefton.  Nobody  faying  they  fee  me  write 
them,  if  I  did  write  them. 

L.  C.  y.  Pollexfen.  My  Lord,  have  you  no 
Witneffes,  nor  nothing  that  you  would  ufe  of 
Evidence  for  yourfelf? 

L.  C.  y.  Holt.  Would  your  Lordfhip  difprove 
any  Thing  of  the  Matter  that  has  been  proved 
againft  you  ? 

L.  Prefton.  I  muft  deny  the  whole  Fadl ;  but 
I  have  no  Witneffes  or  Evidence  to  offer  you. 

L.  C.  y.  Holt.  Then  your  Lordfhip  has  no 
more  to  fay  ? 

L.  Prefton.  I  have  not,  I  muft  leave  it  fb  with 
your  Lordfhip  and  the  Gentlemen  of  the  Jury. 

Mr.  Sol.  Gen.  We  fhall  offer  nothing  farther, 
but  leave  it  wholly  to  your  Lordfhip. 

L.  C.  y.  Holt.     Your  Lordfhip  has  done  then  ? 

L.  Prefton.  Your  Lordfhip  obferves  none  of 
the  Witneffes  have  declared  that  I  was  going  into 
France,  nor  knew  any  thing  of  it.  I  did  not  hire 
the  Ship,  nor  any  thing  of  that  kind  ;  tho'  I  fup- 
pofe  if  they  had,  it  is  not  Treafon  ;  but  your 
Lordfhip  obferves  there  is  no  fuch  Thing  has 
been  fworn. 

L.C.  y.Holt.  My  Lord,  as  to  the  firft  Mattel* 
that  your  Lordfhip  makes  a  Queftion  upon. 
Whether  there  be  any  Aft  of  Treafon  proved  in 
Middlefex,  that  does  depend  upon  the  Proof  of 
your  Lordftiip's  being  concerned  in  the  Papers  j 
for  if  your  Lordfhip  had  art  Intention  in  carry- 
ing thefe  Papers  into  France,  which  fpeaks  a  De- 
fign  to  invade  this  Realm,  your  Lordfhip  took 
Boat  in  Middlefex  at  Surrey-Sr.2i\rs,  in  Profecution 
of  that  Intention,  there  is  an  Overt-adt  in  this 
County  oi  Middlefex. 

L.  Prefton.  Your  Lordfhip,  and  the  Gentle- 
men of  the  Jury  obferve,  thefe  Papers  were  not 
found  upon  me. 

L.  C.  y.  Holt.  No,  my  Lord  ^  but  if  it  be 
proved  that  your  Lordfhip  had  an  Intention  to 
carry  thefe  Papers  into  France,  and  took  Boat  in 
order  to  go  with  them  into  France,  in  the  Coun- 
ty of  Middlefex,  where-ever  your  Lordfhip  aded 
in  order  to  that  Defigri,  that  is  Treafon,  and 
there  you  are  guilty.  It  is  a  Treafon  complicated 
of  feveral  Fads,  done  in  feveral  Places. 

L.  Prefton.  My  Lord,  I  humbly  defire  to  know, 
whether  they  have  been  proved  to  be  my  Papers  ? 

L.  C.  y.  Holt.  That  is  a  Queftion  that  muft 
be  left  to  the  Jury  upon  the  Evidence. 

L.  Prefton.  Nobody  fwears  they  are  mine, 
nor  were  they  found  upon  me. 

L.  C.  y.  Holt.  But  what  I  am  fpeaking  to  your 
Lordfhip,  is  in  Anfwer  to  your  Queftion  about 
the  Place;  for  you  fay,  that  there  is  nothing 
proved  done  in  the  County  of  Middlefex :  Now 
the  Queftion  is.  Whether  your  Lordfhip  had  a 
Defign  to  go  to  France  with  thele  Papers?  if  you 
had,  and  if  your  Lordfhip  did  go  on  Ship-board 
in  order  to  it,  your  taking  Boat  in  Middlefex  in 
order  to  go  on  Ship-board,  is  a  Fad  done  in  the 
County  o( Middlefex. 

L.  Prefton.  It  is  not  proved  by  any  Witneffes 
that  I  defigned  to  go  into  France. 

L.  C.  y.  Holt.  That  is  before  the  Jury  upon 
the  Evidence. 

L.  Prefton.  I  hope  your  Lordfliip,  and  the  Jury 
will  obferve  'tis  not  proved,  and  in  the  next  Place, 
there  are  no  Papers  taken  upon  me ;  with  humble 
Submiffion,  there  is  no  Proof  of  any  fuch  Thing. 

L  1 1  2  L.c.y. 
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L.C.J.  Holt.  Well,  how  fir  your  I-ordfhip 
was  concerned  in  rheie  Papers,  and  whether  you 
were  going  with  them  into  France.,  is  to  be  left, 
upon  the  Lvidcnce  that  hath  been  heard,  to  the 
Confideration  of  the  Jury. 

L.  Pr'e(lon.     But  I  humbly  fiibmit  that. 

L. C.  f.  tiolt.     Ha\e  you  any  more  to  fay  ? 

L  Prefton.  A>  to  what  I  offer,  that  nothing 
has  been  proved  in  Middkfex,  I  hope  your  Lord- 
fhip  will  take  it  to  be  a  Point  of  Law,  and  then 
it  ought  to  be  argued  j  and  I  defire  I  may  ha\'e 
Council. 

L.  C.  J-  Holt.  No,  'tis  a  Matter  of  Fad  only ; 
but  if  you  pleafe,  the  reft  of  my  Lords  the 
Judges  may  give  you  their  Opinion;  for  this  is  a 
Qiieftion  upon  a  Suppofition  that  your  Lordfhip 
was  guilty  of  a  DeCgn  of  going  into  France,  and 
this  with  a  Purpofc  to  depofe  the  King,  and  alter 
the  Government;  then  the  Queftion  is  upon  fuch 
a  Suppofition  that  you  were  guilty  of  chat  Defign, 
whether  you  were  guilty  in  Aliddlefex  or  no  ? 

L.  Frefion.  My  Lord,  they  have  not  proved 
that  Defign. 

L.  C.  y.  Holt.  We  do  not  {ay,  it  is  taken  for 
crranted  now,  but  'tis  a  Queftion  upon  a  Sup- 
pofition. Now,  my  Lord,  I'll  tell  your  Loi-dfhip 
in  (hcrt  rny  Opinion,  the  reft  of  the  Judges 
will  tell  you  theirs :  I  am  of  Opinion,  If  your 
Lordfliip  had  fueh  a  Defign  to  go  with  thefe 
Papers  into  France,  and  thefe  Papers  were  formed 
by  you,  or  you  were  privy  to  the  Contents  of 
them,  then  it  is  plainly  proved,  that  you  went 
into  a  Boat  in  the  County  oi  Mtddlefex,  in  order 
to  carry  on  this  Defign,  and  that  will  make  it  a 
good  Indidlment,  and  here  is  a  plain  Overt- 
a<ft  of  High-Treafbn  in  Mtddlefex. 

L.  C.  J.  PoUexfen.  I  am  of  the  fame  Qpinion  ; 
for  your  Fad  as  to  this  particular  Point  in  Law 
ftandsthus:  You  are  indicted  of  High-Treafbn 
in  two  Points;  one  is.  For  confpiring  to  depofe 
the  King  and  Qu€cn,  and  alter  the  Government : 
And  the  other  is,  For  aiding  and  aflifting  the 
French  King,  and  his  Subjedis,  declared  Enemies, 
and  in  open  War  againft  the  King  and  Queen, 
and  to  invite  the  Enemies  of  the  Kingdom  to 
invade  the  Kingdom.  Now  this  Defign,  and 
this  Help  and  AOiftance,  are  written  in  thefe 
Papers ;  for  they  are  Inftrudions  for  the  car- 
rying on  of  this  Defign.  You,  my  Lord,  are  the 
Perion  that  is  charged  to  go  with  thefe  Papers 
to  help  on  this  Defign ;  you  began  your  Journey 
in  the  County  of  Midd/efex,  for  according  to  the 
Evidence,  you  took  Water  at  iSV/rre^  Stairs,  which 
is  in  the  County  of  Middlefex,  and  every  Step 
you  made  in  purfuance  of  this  Journey,  is  Trea- 
fon,  where-evcr  it  was:  So  then  here  is  a  fuf- 
ficient  Proof  of  a  Fa6l  in  Middlefex. 

L.  Prefton.  That,  my  Lord,  is  a  Point  of  Law, 
and  I  humbly  defire  your  Lordfhip,  that  I  may 
have  Council  in  this  Cafe.  It  is  not  proved  by 
any  Body,  that  I  faid  I  would  go  into  France ; 
and  in  the  next  Place,  it  is  not  proved  that  I  had 
thefe  Papers  about  me  ;  there  has  been  no  Evi- 
dence given  that  I  did  take  Water  with  an  In- 
tention to  go  with  thefe  Papers  into  France. 

L.  C.  y.  Holt.  The  Jury  are  to  be  Judges  of 
that. 

L.  Prefton.  Then,  my  Lord,  what  have  I  done  ? 
I  have  not  done  any  Thing  within  the  Danger  of 
any  Statute  upon  which  I  am  indided  ;  befides, 
my  Lord,  what  I  have  to  offer  further  is  this,  I 
think  I  ought  to  have  two  credible  Witnedes  to 


prove  every  Faft,  and  I  hope  the  Gentlemen  of 
the  Jury  will  confider,  there  is  nothing  but  Sup- 
pofition as  to  me  ;  and  I  hope  I  and  my  Family 
lliall  not  be  luin'd  upon  a  Suppofition. 

L.  C.  y.  Holt.  Has  your  Lordfhip  any  more 
to  iay  ? 

L.  Prejlbn.  All  the  Judges  have  not  given 
their  Opinion, 

L.C.y.HAt.  The  reft  will  give  their  Opi- 
nions, if  you  defire  it. 

My  Lord  Chief  Baron,  what  fiy  you? 

L.  C.  Baron.  My  Lord  Prejlon,  I  am  called 
upon,  it  feems,  to  give  my  Opinion  in  this  Cafe, 
but  this  I  take  it  muft  be  left  to  the  Jury,  what 
Credit  they  will  give  to  the  Proof  Your  Lord-, 
fhip  makes  a  Queftion,  as  the  Proof  ftands^' 
whether  here  be  any  Thing  done  in  this  County?, 
here  are  Inftrudions  given  to  the  French  King 
how  to  invade  England,  and  carry  on  the  War 
againft  us.  Thefe  Inftrudions  are  contained  irii 
feveral  Papers,  and  thele  lapsrs  in.  a  Pacquec" 
are  carried  to  the  Smack,  which  Smack  was  hired 
to  go  to  France.  You  are  found  taking  Water  at 
Surrey  Stairs,  which  is  in  the  County  of  MiddlcfeXy 
in  order  to  go  to  the  Smack :  You  did  go  to  the 
Smack  ;  the  Papers  were  taken  in  your  Company, 
and  were  feen  lying  by  your  Seals ;  and  the  Wit- 
nefles  fwear,  they  believe  Ibme  of  them  to  be  your 
Hand;  you  took  care  to  defire  to  have  them 
difpofed  of  Now  how  far  the  Jury  will  believe 
this  Matter  of  Fad,  that  is  thus  teftificd,  is  left 
to  them  ;  this  feems  to  be  the  Proof,  and  if  the 
Jury  do  believe  it,  here  is.  a  plain  Evidence  of 
an  Overt-ad  in  the  County  of  Middlefex. 

L.PreJlon.  I  do  infift  upon  it,  with  humble. 
Submiffion,  it  is  not  proved  that  thefe  Papers, 
were  taken  upon  me,  or  that  1  did  take  W  ater  at 
Surrey  Stairs  to  go  to  France, 

L.  C.  Baron.  That  muft  be  colleded  out  of 
all  the  Circumftances ;  the  Credit  of  which  is  left 
to  the  Jury.  ■• 

L.  C.  y.  Holt.  All  the  reft  of  my  Lords  the 
Judges  are  of  the  lame  Opinion,  as  they  tell  me  ? 
Have  you  any  more,  my  Lord  ? 

L.  Prefton.     I  muft  fubmit. 

L.  C.  y.  Holt.  Gentlemen  of  the  Jury,  My 
Lord  Prefton  ftands  indided  for  High-Trealbn, 
in  imagining  and  compafling  the  Depofition, 
Death,  and  Deftrudion  of  the  King  and  Queen  ; 
and  for  that  Purpofe,  did  write,  or  caufe  to  be 
writ,  feveral  treafonable  Papers  and  Letters,  de- 
figned  to  go  into  France,  and  there  to  corre- 
fpond  with  the  French  King  and  his  Subjeds, 
who  are  Enemies  to  the  King  and  Queen  ;  and 
to  carry  with  him  thofe  treafonable  Papers  and 
Letters,  containing  a  Projed,  and  a  formed  De- 
fign how  this  Kingdom  fhould  be  invaded  by 
Foreigners. 

There  is  another  Trealbn  in  the  Indidment 
mention'd,  and  that  is  for  adhering  to,  and  abet- 
ting the  King's  Enemies,  there  being  open  War 
declared  between  the  King  and  Queen,  and  the 
French  King. 

You  have  heard,  Gentlemen,  a  very  long  Evi- 
dence, Witnefles  have  been  produced  vi'va  'voce., 
and  leveral  Papers  have  been  read  to  you  ;  fome 
of  the  Papers  that  have  been  produced,  tho* 
they  may  feem  rnyfterious  and  canting,  yet  they 
are  not  lb  very  oblcure  and  unintelligible,  but  if 
you  confider  them  well,  the  Meaning  of  them 
will  appear.  Others  of  them  are  more  exprels, 
and  do  plainly  demonftrate  a  Defign,  that  this 
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King  and  Queen  fhould  be  depofed,  and  that 
there  fliould  be  another  Prince  fet  upon  the 
Throne,  and  reftored  to  the  Government  of 
this  Kingdom. 

Gentlemen,  There  are  two  other  Pcrfons 
mentioned  in  the  Indidment  with  my  Lord  ; 
and  tho'  my  Lord  is  only  now  upon  his  Trial, 
yet  the  Lvidence  which  doth  afFedl  them,  doth 
alfb  concern  my  Lord. 

You  have  heard  how  there  was  an  Intention 
of  Ibme  Perlbns  to  go  to  France^  and  how 
Mr.  yijijton^  one  of  the  two  ethers,  that  ftands 
indicted  with  my  Lord,  did  treat  with  one 
Mrs.  Pratt,  one  of  the  WMtnefles,  to  hire  a  Veflel 
for  that  Purpofe,  and  it  was  by  the  Means  of  one 
Mr.  Burdett,  that  lives  in  the  City  ;  they  had  a 
Meeting  at  Biirdett's  Houfe,  where  they  ti-eated 
about  the  Price  that  fhould  be  given  for  the  Hire 
of  this  Ship  to  go  to  France^  but  at  that  Time 
they  did  not  agree.  It  was  concluded,  that  the 
Woman  and  Ajhton  and  Burdett  fliould  meet  at 
the  //  'onder  T\jvern  ;  but  Mr.  Burdett  not  being 
there,  nothing  was  concluded  upon  them. 

After  that  the  Woman,  Mr.  Burdett,  and 
Apt  on,  and  Elliott,  met  at  Mrs.  Burdett's;  the 
Woman  infifled  at  firfl  upon  150/.  After  they 
had  been  treating  for  fbme  time,  the  Bargain 
was  made  to  go  to  France  for  100  /. 

Then  the  next  Thing  confidered  was,  how  this 
Money  fhould  be  paid ;  by  Agreement,  93  Guineas, 
and  6  d.  which  made  up  the  1 00  /.  was  depofited 
in  Mrs.  Burdett's  Hand  ;  a  Six-pence  broken,  one 
Part  Mrs.  Burdett  had,  and  the  other  Part  of  the 
Six-pence  Mr.  Jjhton  had :  And  when  either  Mrs. 
Pratt,  or  the  Mafter  of  the  VefTel  did  bring  back 
that  Part  of  the  Six-pence  that  Afbton  had,  to 
Mrs.  Burdett,  the  Money  was  to  be  paid. 

After  this  Agreement,  they  were  appointed 
to  go  to  the  Seven-Stars  in  Covent-Garden,  to  the 
Houfe  of  one  Mr.  Rigby ;  and  there  the  Woman, 
Mrs.  Pratt,  and  the  Mafler  of  the  VefTel,  4/Jytoft 
and  Elliot  met,  and  they  were  that  N'ght  to  go 
away  and  to  take  Water  at  fbme  Place  near  to 
go  on  Ship-board  j  and  having  flayed  there  till 
it  was  about  ten  a  Clock  at  Night,  then  they 
went  away  into  the  Strand,  and  lb  into  Surrey- 
Street,  and  took  Water  at  Surrey  Stairs. 

But  before  that  they  came  from  Mr.  Rigby''s, 
fome  Perfons  went  to  Surrey  Stairs  to  fee  for  a 
Boat,  and  met  with  that  Fellow  that  was  here 
produced,  who  was  a  Sculler,  and  did  hire  him 
to  go  through  the  Bridge  when  the  Tide  ferved, 
and  to  carry  fome  Gentlemen  on  Ship-board  j 
they  agreed  with  him  for  half  a  Crown,  and  he 
was  to  ftay  in  an  Houfe  near  the  Stairs  until  they 
came. 

And  at  the  Time  appointed,  Mr.  WJJjton  and 
Mr.  Elliott,  and  the  Mafter  of  the  VefTel,  came 
to  that  Place,  and  my  Lord  Preflon  and  his  Man 
with  them,  to  take  Water.  My  Lord  Prejion  was 
not  at  Burdett's  Houfe  at  the  Hiring  of  the  Ship, 
■  nor  at  Mr.  Rigby  s  •  but  it  is  proved  by  the  Mafter 
of  the  Vefie),  that  he  took  Water  with  the  refl 
of  them  at  Surrey  Stairs,  that  he  went  with  them 
on  Ship-board,  and  was  to  go  along  with  them. 

Being  on  Board  the  Ship,  they  did  appear  to 
have  fbme  Apprehenfions  of  Danger,  and  palling 
by  a  Man  of  War,  my  Lord  Prejion,  his  Man, 
and  the  other  two  went  under  the  Quarter- 
Hatches,  where  they  lay  down  to  prevent  them- 
fclves  from  being  taken  or  dlfcovered  ;  and  they 
hid  another  time  when  tliey  came  near  Gr.iveJ- 
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end,  and  coming  up  they  feeing  a  Boat  coming 
towards  them,  they  hid  themfelves  again. 
Captain  Billop,  who  it  Teems,  was  Tent  to  ap- 
prehend them,  pretended  he  was  to  preTs  Sea- 
men, and  when  he  came  on  Bo.-«rd  the  Smack, 
he  Tajd  he  would  preTs  the  Mariners,  who  an- 
fwered  they  had  a  Protedion  :  But  he  being  up- 
on his  Search,  pulled  up  the  Boards  of  the  Quar- 
ter-Hatches, and  there  was  my  Lord  Prefion  and 
the  other  Perfons  lying  down  ;  It  was  not  a  Place 
that  was  very  proper  for  Gentlemen,  or,  indeed, 
for  any  Paflengers,  to  repofe  themfelves  in  •  it 
was  an  uneaTy  Place,  nobody  could  ftand  or  fit 
upright  in  it i..  nay,  there  was  no  convenient 
Place  for  lying  down,  but  they  muft  lean  upon 
their  Elbows,  which  Pofture  thoTe  Gentlemen 
were  in  ;  To  that  their  Purpole  was  plainly  to  con- 
ceal themTelves,  and  their  concealing  themTclves 
muft  be  becaule  offbmeDefigh  they  were'about, 
which  they  would  not  have  difcovered. 

They  beingtaken  out  from  under  the  Hatches, 
one  of  the  V»'icnefTes  tells  you,  he  Taw  a  Facquet 
lying  there,  and  Ajloton,  pretending  to  Tetch  his 
Hat,  went  down,  took  it  up,  and  put  the  Fac- 
quet into  his  Bofbm  j  and  the  WitnefTes  inform- 
ing Captain  Billop  thereof,  he  cauied  jiflnoiis 
Coat  to  be  fearchcd,  and  from  thence  took  the 
Pacquet,  and  a  Piece  of  Lead  titd  to  it,  which 
was  produced  here  in  Court. 

When  they  were  bringing  away  in  Cuffody, 
they  Teemed  all  oT  them  to  be  very  much  con- 
cerned about  this  Pacquet  •  Tome  of  them,  that 
is,  yijljton  and  Elliot,  would  have  had  it  thrown 
with  the  Lead  over-board.  My  Lord  Prejion  did 
not  fay  fb  much,  but  complimented  Captain 
Billop  in  this  manner.  He  was  glad  he  was  fallen 
into  the  Hands  of  a  civil  Gentleman,  a  PerTon 
oT  Worth,  and  he  fhould  always  acknowledge 
his  Kindnefs,  and  would  do  him  all  the  Service 
he  could,  if  he  would  difpofe  of  the  Pacquet. 

My  Lord  Preflon  was  Tearched  at  that  time,  and 
Letters  of  no  great  Moment  taken  about  him. 
AjlAon  and  EWxt  would  have  had  Captain  Billop 
to  take  thoie  Letters  which  were  taken  in  my 
Lord  Prefion  s  Pocket,  and  tie  the  Lead  to  them 
and  have  thrown  the  Pacquet  over-board,  and 
to  report  to  the  King  and  Council,  That  thole 
Letters  were  the  Pacquet  that  was  taken  with 
the  Lead  ;  and  fb  have  perTuaded  him  to  be  falle 
to  the  Truft  that  was  repoTed  in  him. 

And  Afjton  and  Elliot  uTed  many  E'spreflions 
to  induce  him  to  that  Compliance  ;  they  told  him 
the  Government  was  unftable,and  every  Dog  had 
his  Day,  and  the  Tide  would  turn  ;  and  that  he 
would  deTerve  very  well  if  he  would  change 
Sides,  and  go  with  them  where  thev  were  going; 
and  that  he  had  Opportunity  to  get  any  Prefer- 
ment he  would  have. 

L.  Prefion.  My  Lord,  I  hope  your  Lordfhip 
obTerves  that  I  Taid  none  of  all  this. 

L.  C.  J.  Holt.  No,  my  Lord,  I  do  not  Tay 
you  did  ;  my  Lord  Prcficn  did  nor  Tay  any  thing 
of  all  this,  but  only  about  dilpofing  of  the  Pac- 
quet; that  his  Lordfhip  fpoke  of  to  Captain  J9///(/), 
and  complimented  him,  and  promiled  him  Kind- 
nefs if  he  would  difpofe  of  the  Pacquet.. 

But,  Gentlemen,  as  there  was  a  Pacquet 
taken,  fb  there  were  two  Seals  taken  at  the  fame 
Time,  and  in  the  Tame  Place,  which  have  been 
produced  and  fhewn  to  you ;  they  lay  both  of 
them  upon  the  Ball.ift  under  the  Quarter-Hatches, 
near  the  Pacquet :  The  one  of  them  is  the  Seal  of 
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my  Lord  Prefion's  own  Coat  of  Arms,  the  other 
Seal  belongs  to  the  Secretaries  Office,  which 
Office  my  Lord  once  held  in  the  late  Reign. 

L.  Prefton.  I  beg  your  Lordfbip  would  be  pleafed 
to  obferve  that  the  Papers  were  not  taken  upon 
me,  and  it  can  be  no  Trealon  to  have  Seals, 
I  fuppofe. 

L.  C.  J.  Holt.  Good  my  Lord,  I  will  not  do 
your  Lordfhip  any  Wrong ;  I  do  not  fay  that 
the  Papers  were  taken  about  you,  no  nor  the 
Seals ;  but  only,  that  they  lay  upon  the  Ballaft 
from  whence  the  Pacquet  was  taken :  And  I  fiy 
further.  That  thefe  Seals  are  not  denied  by 
your  Lordfhip  to  be  your  Seals ;  the  one  is  your 
own  Seal  of  your  Coat  of  Arms  which  was 
taken  at  that  Time,  and  fo  I  do  not  your  Lord- 
fhip any  Wrong,  and  by  the  Grace  of  God  will 


not. 

L.  Prefton. 
Seals. 

L.  C.  J.  Holt. 


It  is  no  Crime,  I  hope,  to  have 


I  do  fay,  my  Lord,  the  Papers 
were  taken  about  AJliton.,  and  not  about  your 
Lordfhip  ;  but  they  lay  upon  the  Ballafl  where 
the  Seals  were,  and  where  your  Lordfhip  lay : 
But  how  far  my  Lord  Prejion  is  concerned  in  this 
Matter,  is  to  be  confidered  by  you  of  the  Jury 
by-and-by. 

Now,  Gentlemen,  you  have  heard  how  carneft 
Mr.  JJhton  and  Mr.  Elliot  were  ;  one  of  them, 
to  wit,  Elliot,  wifh'd  a  Thunder-Bolt  might  ftrike 
the  Boat  under  Water  as  they  were  coming  back; 
and  when  they  came  through  Bridge,  he  wifh'd 
that  London-Bridge  had  fallen  upon  them  and 
knock'd  them  upon  the  Head. 

L.  Prejion.  But  I  hope  that  is  not  to  lie  upon 
me  neither,  for  I  faid  no  fuch  Thing. 

L.  C.  J.  Holt.  No :  But  4fhton  and  Elliot  did 
fay  thefe  Things,  and  how  the  Cafe  ftands  as  to 
that  in  relation  to  your  Lordfhip,  is  to  be  confi- 
dered. It  is  proved,  they  afterwards  gave  Money 
to  the  Seamen,  half  a  Crown  apiece,  to  two  of 
them,  to  fay  they  were  going  to  Flanders,  and 
not  to  France. 

Now,  Gentlemen,  that  my  Lord  was  on  Board 
this  Veflel,  that  my  Lord  was  under  the  Hatches, 
and  that  the  Papers  were  taken  in  this  manner, 
is  beyond  all  Contradidion :  So  likewife  that  the 
Ship  was  hired  for  France ;  that  my  Lord  took 
Water  at  Surrey  Stairs,  and  was  taken  in  this 
Veffel  in  that  manner  that  you  have  heard. 

The  next  Thing,  Gentlemen,  is  about  the 
Papers  :  I  mufl  tell  you,  though  there  are  feveral 
of  them  that  do  feem  myflerious,  yet  they  are 
Papers  that  do  fhew  a  very  great  Defign  of 
Depofing  the  King  and  Queen,  and  a  Purpofe  of 
altering  the  prefent  Government. 

But,  Gentlemen,  I  will  mention  to  you  thofe 
Papers  that  are  very  plain,  and  leave  you  to 
confider  what  Conflrudtion  to  put  upon  thole  that 
are  obfcure.  There  is  one  Paper  that  feems  to  be 
lnftru(5lions  and  Heads  for  a  Declaration,  that  is 
to  fay,  That  the  King  oi  France  mn^  not  come 
•with  a  Defign  to  make  an  intire  Conqueft. 

L.  Prejion.  My  Lord,  with  Submiflion  to 
your  Lordfhip,  I  hope  you  will  pleafe  to  remem- 
ber and  obferve  to  the  Jury,  that  Paper  is  not 
proved  to  be  mine. 

L.  C.  J.  Holt.  No,  my  Lord,  I'll  do  your 
Lordfhip  no  Wrong,  but  I  cannot  ipeak  all  my 
Words  at  once. 

L.  Prejion.  I  am  furc  you  will  not  my  Lord ; 
but  I  beg  leave  to  put  your  Lordfhip  in  Mind. 


L.  C.  J.  Hclt.  Well,  then.  Gentlemen,  the 
Paper  begins,  'J'bat  the  Kin^^s  Declaration  is  to 
be  formed  in  general  'Terms  ;  that  he  will  govern  by 
theLaws ;  that  thcyjloall  he  the  Rule  of  his  Actions  ; 
that  he  will  endeavour  to  fettle  Liberty  ofConfcience 
by  a  Laiv,  and  that  -whatfoeverzvas  done  by  him  that 
gave  any  Occafion  of  Jealoufy,  fhall  be  fettled  by 
Parliament.  That  the  King  hath  given  fufficient 
Pro<^fs  and  Evidence  of  his  not  being  willing  to 
bring  an  Army  of  Strangers  into  the  Kingdotn,  by 
refufing  the  Succours  the  Kin?-  of  France  offered  him, 
and  that  icere  even  ready  to  he  embarqued  upon  the 
frji  Notice  of  the  Prince  0/ Orange'^  coming.  That 
he  brings  fuch  an  Army  only  as  is  necejfary  for  his 
oivn  Defence.,  and  fecuring  fuch  of  his  Loyal  Sub- 
jeds  as  JJjould  come  to  him  ;  and  that  he  will  dif- 
mifs  them  as  foon  as  he  JJoall  have  rid  the  Nation 
of  thofe  Foreigners  that  had  invaded  us,  and  tram- 
pled upon  the  Laws. 

So  that.  Gentlemen,  here  is  a  Paper  in  this 
Pacquet,  that  has  plainly  laid  open  and  proved  the 
Defign,  and  fhews  the  Meaning  of  it  was  to  feduce 
their  Majefties  Subjefts  from  their  Allegiance  ;  it 
was  to  be  in  fuch  general  Terms,  making  general 
Promifes,  hoping  thereby  that  People  would  be 
the  more  eafily  impofed  upon  to  renounce  their 
Allegiance  to  their  prefent  Majeflies. 

But,  Gentlemen,  the  Declaration  imports  far- 
ther, that  the  Realm  was  to  be  invaded  by  Fo- 
reigners ;  and  to  palliate  it,  it  h  pretended,  that 
Foreigners  were  only  brought  in  to  rid  the  Na- 
tion of  Foreigners,  and  you  know  who  are  meant 
by  that :  So  that  this  Projedt  was  only  to  colour 
a  foreign  Invafion  •  and  this  Declaration  was 
to  dire<5t  them  how,  and  upon  what  Pretences 
they  fhould  invade  this  Kingdom. 

Gentlemen,  there  is  no  manner  of  doubt  but 
this  is  a  treafonable  Declaration,  and  if  any  Per- 
Ibn  had  this  in  his  PofTeflion,  and  was  going  into 
France  to  carry,  with  an  Intention  there  to 
make  ufe  of  it,  that  is  Treafbn,  though  it  be 
couch'd  under  fpecious  Pretences  of  refloring 
People  to  their  Liberty  :  It  was  plainly  a  Defign 
to  invade  England  by  a  French  Army. 

L.  Prejion.  My  Lord,  that  Paper  was  not 
found  about  me. 

L.  C.  J.  Holt.  No,  no,  my  Lord,  it  was  nor  ; 
but,  good  my  Lord,  give  me  your  Favour,  I  will 
certainly  obferve  every  Thing  that  is  fitting  ^  but 
I  tell  you  I  cannot  do  it  all  at  once. 

Then,  Gentlemen,  there  is  another  Paper  found 
in  the  Pacquet,  that  is  laid  to  be  the  Refult  of  a 
Conference  that  was  had  between  divers  Lords 
and  Gentlemen,  as  well  Tories  as  Whigs,  as  they 
call  them,  to  prove  it  poflible  to  reftore  the  late 
King  by  French  Arms ;  and  how  this  may  be 
effedted,  were  Propolals  made :  Yet  ftill  it  was 
pretended  to  prclerve  the  Proteftant  Religion, 
and  the  Civil  Adminiftration  according  to  Law. 

And  that  it  might  be  brought  to  pals,  the 
Credulous  were  to  be  impoied  upon,  and  made 
to  believe  that  the  French  King  would  not  conquer 
England  for  himlclf  j  no,  but  he  would  conquer  it 
for  the  late  King ;  he  would  be  at  that  vaft  Charge, 
that  great  Expcnce  of  Men  and  Arms  to  reflore 
King  James,  and  make  no  Profit  of  it  h-mielf 

And  it  was  propofed  how  to  leduce  the  People 
of  England  into  a  Belief  of  the  French  King's 
Kindnefs;  he  was  to  indulge  xhe  LngUjh  Vro- 
teflants  in  France,  and  let  them  have  the  Exercile 
of  their  own  fieligion  there  at  their  own  Charges  j 
and    this  to    fatisfy    the   EngliJJj    Proteltants, 
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that  his  Perfecutlon  of  the  Hiigonots  in  France^ 
•was  not  out  of  Averfion  to  the  Proteftant  Reli- 
gion, but  only  becaufe  of  their  Antimonarchical 
and  Refifting  Principles.  So  that  they  were  pro- 
pofing  among  themfelves  what  they  were  to  do 
to  make  the  People  believe  the  French  King  had 
no  dangerous  Defign  againft  our  Religion  and 
Liberties;  and  if  they  could  meet  with  Perfons 
to  believe  this,  that  was  a  probable  way  thought 
upon  in  this  Conference  to  get  a  great  many 
Adherents  to  the  French  King,  thereby  this  In- 
vafion  was  to  be  facilitated,  and  the  whole  Projed; 
rendred  more  fucceisful. 

There  is  another  thing.  Gentlemen,  in  this 
Paper,  and  that  is  this;  They  complained  of  the 
Milmanagement  of  their  Affairs  at  St.  Germains ; 
that  though  they  did  earneftly  defire  the  Refti- 
tution  of  the  Late  King,  yet  there  was  always 
fome  foolifh  thing  or  other  that  came  from  St. 
Germains  that  obftrudled  their  Defign. 

What  that  foolifli  thing  is,  I  can't  fay,  it  does 
not  appear  ;  but  whether  it  were  not  too  great 
a  Difcovery  of  their  Zeal  for  Popery,  and  the 
Advancement  of  the  Popifli  Religion,  is  worth 
your  Confideration. 

And  Ibmething  is  to  be  done  for  Satisfaction 
of  the  People  as  to  that ;  and  it  is  advifed  that 
there  fhould  be  Seven  or  Nine,  or  fuch  a  Num- 
ber of  Englijh  Men,  that  fhould  go  over,  and  be 
received  into  Favour  at  St.  Germains,  and  they 
Ihould  be  of  the  Council  there,  and  thefe  were 
to  be  Proteflants ;  and  that  was  to  be  a  Colour 
and  Pretence  that  the  late  King  was  reconciled 
to  the  Proteftant  Intereft,  becaufe  he  chofe  Pro- 
teftant Counfellors,  and  had  received  them  at 
St.  Germains,  and  was  advifed  by  them. 

This,  fays  the  Paper,  will  make  the  World 
believe,  he  is  ours,  and  that  we  have  gained 
him ;  which  was  to  delude  a  great  many  of  the 
People  of  England,  that  they  fhould  not  be  af^ 
frighted  in  cafe  there  fhould  be  fuch  an  Invafion 
oi  England,  but  invited  rather  and  encouraged  to 
join  with  the  French  when  they  came. 

But,  Gentlemen,  the  three  laft  Papers  that 
have  been  produced  to  you,  are  Papers  that  do 
fbmewhat  more  nearly  concern  my  Lord  Prefton. 

The  firft  Paper  contains  feveral  Memoran- 
dums ;  It  begins  with  Lady  D.  2000  /.  who  that 
Lady  D.  is,  I  muft  leave  it  to  you  to  imagine, 
tho'  perhaps  it  may  not  be  hard  to  guefs. 

It  takes  notice  that  the  EngliJJj  and  Dutch  were 
like  to  join  ;  and  thefe  Memorandums  do  alfb 
fhew  a  Defign  and  Purpofe  of  fbmething  to  be 
done  for  the  Prevention  of  that  Conjundtion, 
They  feem  alfb  to  be  Inftrudtions  to  be  made 
ufe  of  upon  going  into  France  to  negotiate  or 
tranfport  fome  Matters  of  dangerous  Confe- 
quence. 

L.  Prejlon.  My  Lord,  I  hope  that  your  Lordfhip 
will  obferve,  that  thefe  Memorandums  are  bro- 
ken kind  of  Notes,  incongruous  and  incoherent. 

L.  C.  y.  Holt.  Ay,  my  Lord,  they  are  fb, 
they  are  but  broken  things ;  but  I  fay  ftill,  they 
are  Memorandums  that  were  to  be  ufed  for  fome 
Purpofe  ;  Now  I  leave  it  to  the  Jury  to  confider 
of  the  Matter  of  them :  What  can  be  plainer 
than  what  is  there  expreflfed  ?  The  French  are  to 
come  in  time,  before  the  Dutch  and  the  Englifa 
join  ;  they  are  to  watch  their  Opportunity  and 
come  betimes,  and  they  are  to  fight  at  the  Chops 
of  the  Channel,  and  not  to  come  lb  far  as  Beachy. 
L.  Prejlon.  This  is  all  but  prefumptive  Evi- 
dence, mv  Lord. 


L.  C.  J.  licit.  I  appeal  to  your  Lordfliip  if 
it  was  not  in  the  Paper,  and  I  appeal  to  the  Me- 
mory of  the  Jury,  whether  I  mif-repcat  it  or  not. 

The  Paper  mentions  Jennings  and  Strickland 
and  Irevannion,  that  they  were  to  come  from 
St.  Malo's  in  one  Night ;  the  King  (meaning  the 
late  King  )  was  not  to  be  on  board  ;  and  there 
were  Ships  to  lie  at  Neitjcajile,  to  plague  London: 
It  is  eafy  to  underftand  what  they  meant.  Among 
thefe  Memorandums,  it  is  made  as  a  Remark,  that 
the  London  Clergy  are  the  worft.  It  gives  an 
Account  how  Port/mouth  was  fortified,  and  Gof- 
port,  and  what  Number  of  Men  were  in  them; 
and  of  the  State  and  Condition  of  our  Navy ; 
what  Rates  our  Ships  were,  and  how  many,  and 
who  were  to  be  the  Commanders. 

L.  Prefton.  1  beg  your  Lordfhip  to  obferve  this 
is  not  Treafbn. 

L.  C.  J.  Holt.  I  (hall  tell  you  that,  my  Lord, 
by-and-by ;  I  am  now  ftating  the  Evidence. 

Gentlemen,  my  Lord  Prefton  infifts  upon  it, 
that  thefe  Papers  were  not  found  about  him  :  It 
is  true,  they  were  not,  but  it  does  not  therefore 
follow  that  they  were  none  of  his  Papers:  But 
you  have  three  WitnefTes,  Mr.  Townefend,  Mr. 
Bland,  and  Mr.  IVarr,  produced  to  prove  thefe 
Papers  to  be  my  Lord's  Hand ;  Mr.Tb-ji-nefend  fays, 
he  was  acquainted  pretty  well  with  my  Lord 
Prefton  s  Hand  ;  he  was  one  of  his  Clerks  in  the 
Office  of  the  Wardrobe ;  he  fays,  he  has  feen  my 
Lord  write  feveral  times,  and  does  believe  the 
Writing  to  be  his  Hand  ;  and  to  the  fame  Pur- 
pofe fays  Bland;  and  Mr.  IVarr  fwears  to  one  of 
the  Papers,  that  he  believes  it  to  be  my  Lord 
Prefton  s  Hand. 

L.  Prefton.  I  hope  your  Lordfhip  will  pleafe  to 
obferve  to  the  Jury,  that  this  is  only  a  Proof  of 
Similitude  of  Hands:  no-body  fee  me  write 
them. 

L.  C.  J.  Holt.  They  only  fay  they  do  believe 
it  to  be  your  Hand ;  no-body  fays  they  faw  you 
write  them;  if  I  omit  any  thing,  pray  tell  me 
when  I  have  done. 

Gentlemen,  there  are  other  Papers  which 
have  been  produced  and  read,  that  are  writ  in 
Canting  Terms,  which  yet  plainly  fhew  the 
general  Defign  ;  they  tell  the  Party,  that  Council 
are  6f  Opinion,  he  has  a  very  good  Title;  they 
hope  he  will  appear  himfelf,  and  if  the  Caufe  be 
well  fbllicited,  it  may  come  to  a  Hearing  before 
the  End  of  Eafter  7'erm. 

There  is  another  Matter  mentioned  in  another 
Letter  which  is  under  the  Difguile  of  Tr.de, 
That  the  Goods  muft  come  before  the  firft  of 
March.  And  another  of  them  fays,  that  unleis 
the  Copper  and  the  Linen  come  before  the 
Tenth  of  March,  they  fhould  lof  e  this  Summer's 
Profit. 

Gentlemen,  what  can  be  the  Meaning  of  all 
this? 

L.  Prefton.     I  know  not  indeed,  my  Lord. 
L.  C  J.  Holt.     In  another  of  the  Papers  it  is 
faid,  'Tis  thought  our  Fleet   will  be  ready  by 
March  or  April,  but  they  believe  not  till  June. 

Truly,  Gentlemen,  I  have  not  been  able  to 
take  Particulars  of  every  Letter,  but  I  muft  leave 
it  to  your  Obfervation ;  only  there  is  one  of 
them  that  makes  Mention  of  acquainting  my 
Lord  with  the  Condition  of  the  Writer,  and  Di- 
redtion  is  therein  given  to  fpeak  to  the  Bea-er; 
and  what  other  Lord  was  there,  but  he,  in  the 
Company  ? 

L,  Prefton. 
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L.  Prejlou.  I  dcfire  to  obferve,  my  Lord,  that 
I  was  not  the  Bearer- 

L.  C.  J.  Holt.  Truly,  my  Lord,  I  can't  tell 
who  was  meant ;  I  muft  leave  it  to  the  Jury  to 
judge  of  that  j  but  there  was  no  other  Lord  in 
that  Company. 

L.Prejion.  I  give  your  Lordfhip  Thanks  for 
obierving  that  it  was  not  proved  that  they  were 
taken  upon  me  before  ;  but  I  beg  your  Pardon 
for  interrupting  of  your  Lordfliip. 

L.  C.  J.  Holt.  Interrupt  me  as  much  as  you 
pleafe,  if  I  do  not  obferve  right ;  I  will  affure 
you  I  will  do  you  no  Wrong  willingly. 

Now,  Gentlemen,  the  Qiicftion  is,  in  the  firft 
place,  whether  this  be  Trealbn  ?  and  I  told  you 
before,  without  queftion,  if  any  Pcrfbns  do  go 
into  France  to  negotiate  fuch  a  Defign  as  this, 
or  do  purpoft  to  go  into  France^  and  do  any  Adt 
in  order  thereunto,  that  is  High  Treafon  ;  and 
thele  Letters  do  import  High  Treafon  as  great 
as  can  be  committed ;  a  Trealbn  againft  the 
King  and  Queen,  a  Defign  to  invade  the 
Realm,  to  fubvert  the  Government,  to  reftore 
another  Prince  to  the  Throne  by  the  Afliftance 
of  Foreign  Force. 

There  was  a  Defign  to  delude  and  impole 
upon  a  great  many  people  ;  and  thole  that  would 
not  be  deluded  into  a  Belief  by  thefe  fair  Pre- 
tenfions  of  Friendfiiip,  they  were  to  be  fubdued 
by  an  Army  of  Foreigners. 

Then,  Gentlemen,  the  next  Queftion  will  be, 
how  my  Lord  Prefton  is  affefted  by  this  Evidence, 
and  whether  you  have  fufRcient  Proof  from  what 
has  been  offered,  to  fatisfy  you,  that  he  is  guilty 
of  this  Treafon  or  no  ? 

Firft,  my  Lord  tells  you,  there  has  not  been  a 
clear  Proof  that  thefe  are  the  Papers  that  were 
taken ;  for  (faith  he)  they  have  been  conveyed 
from  Hand  to  Hand,  and  therefore  poflibly  there 
might  be  fome  Alteration  made  in  them.  You, 
Gentlemen,  are  to  confider,  notwithftanding  this 
Objedlion,  whether  the  Identity  of  the  Papers 
be  not  proved. 

Captain  Billop  tells  you,  he  took  them,  and  in 
what  Manner  ;  and  afterwards  carried  them  to 
my  Lord  Nottingham,  who  laid  them  by  for  a  lit- 
tle while  upon  his  Table,  and  Captain  Billop 
withdrew  (  that  is  part  of  my  Lord's  Objedion) 
while  my  Lord  'Nottingham  examined  my  Lord 
Prejlou  :  after  that,  my  Lord  Nottingham  called  in 
Billop  again,  and  Billop  fwears  the  Pacquet  was 
not  opened,  but  remained  intire  in  fuch  manner 
as  they  were  delivered  to  my  Lord  Nottingham ; 
and  fo  lays  my  Lord  Nottingham.  Then  Captain 
Billop  faw  my  Lord  Nottingham  open  it  at  that 
time,  and  he  law  all  thefe  Papers  every  one  put 
up  again  by  my  Lord  Nottingham ;  fo  that  he 
could  not  be  deceived  :  and  my  Lord  Nottingham 
delivered  them  to  him,  and  he  carried  them  to 
my  Lord  Prefident  all  fealed  up  with  my  Lord 
Nottingham's  Seal :  and  my  Lord  Prefident  tells 
you  he  opened  them,  and  brought  them  to  the 
King,  and  had  them  back  from  the  King  ;  but 
they  were  never  out  of  his  Sight  while  the  King 
read  fotne  of  them,  but  he  took  them  all,  and 
brought  them  to  the  Cabinet  Council,  where 
my  Lord  Sidney  received  all  thefe  Papers  that 
have  been  read,  and  marked  them.  You  have 
my  Lord  Sidney's  Oath  that  thele  are  the  Papers 
he  had  from  my  Lord  Prefident ;  you  have  my 
Lord  Prefident's  Oath  that  he  had  them  from  Billop 
fealed  with  my  Lord  NottinglKuns  Seal^    \o\x 


have  my  Lord  Nottingham's  Oath  that  he  had 
them  from  Bilhp  j  and  Billop  fwears  that  they 
were  taken  in  the  Smack. 

So  th;u  it  is  plain,  if  you  believe  this  Evi- 
dence, that  they  are  the  lame  Papers.  Befides, 
as  to  fcveral  of  them,  Billop  marked  them,  and 
fwears  diredly  to  them.  If  you  believe  thele 
Witnefles,  as  you  have  no  Reafon,  I  think.,  to 
the  contrary  ;  it  is  plainly  proved  thefe  are  the 
very  Papers  which  were  taken  from  the  Bofom 
oi  JJliton,  and  taken  up  by  him  from  under  the 
Quarter  Hatches  in  the  Smack. 

L.  Prefion.  I  beg  your  Lorddiip's  Pardon  for 
one   thing. 

L.  C.  J.  Holt.  My  Lord,  what  fay  you,  pray  ? 
Say  what  you  will. 

L.  Prefion.  With  humble  Submiflion,  there  is 
one  thing  that  I  think  the  Jury  ought  to  take  No- 
tice of,  That  when  the  Papers  were  lent  from 
Mr.  Bridgmau  to  my  Lord  Sidney,  they  were  fenc 
by  a  Melfenger. 

L.  C.  J.  Holt.  My  Lord,  you  are  miftaken  as 
to  that  Objedlion,  for  my  Lord  Sidney  did  not 
fend  them  to  Mr.  Bridgman  by  a  Melfenger,  but 
he  delivered  them  with  his  own  Hand,  and  after 
he  had  fet  his  own  Mark  upon  them;  and  Mr. 
Bridgman  fays  they  were  never  out  of  his  Sight, 
he  copied  them  all  but  two  or  three,  the  other 
Mr.  Peultney  copied  in  his  Prefencc,  and  fo  he 
fwears  he  re-delivered  them  to  my  Lord  Sidney. 

L.  Prefion.  With  humble  Submillion,my  Lord, 
if  I  remember  right,  they  were  in  a  third  Hand. 

L.  C.  J.  Holt.    Never,  never. 

L.  Prefion.  Did  not  my  Lord  Sidney  fay  (b, 
or  Mr.  Bridgman.^ 

L.  C.  y.  Holt.  No,  neither  my  Lord  Sidney^ 
nor  Mr.  Bridgtnan  faid  fo ;  I  fuppofe  the  Jury 
are  apprehenfive  of  the  Matter  ;  I  would  not 
miflead  them,  I'll  alfure  you,  nor  do  your  Lord- 
Ihip  any  Manner  of  Injury  in  the  World. 

L.  Prefion.  No,  my  Lord,  I  fee  it  well  enough 
that  your  Lordlhip  wou'd  not ;  I  am  for  my  Life, 
and  beg  your  Lordfhip's  Pardon  for  interrupting 
of  you. 

L.  C.  J.  Holt.  Gentlemen,  the  next  thing  is 
to  confider,  whether  my  Lord  Prefion  be  anfwer- 
able  for  thefe  Papers,  or  a  Party  in  this  Treafon. 

Firft,  Gentlemen,  I  would  have  you  to  confider, 
that  there  was  the  Hiring  of  a  Velfel  for  France:  It 
is  true,  my  Lord  Prefion  was  not  prefent  at  the  Bar- 
gain ;  but  you  obferve  that  my  Lord  Prefion,  his 
Servant,  ^fijton  and  Elliot  took  Water  at  Surrey^ 
Stairs  on  Purpofe  to  go  on  Board  that  Smack. 

Now,  Gentlemen,  whether  or  no  you  can  in- 
tend any  other  ways  than  that  my  Lord  Prefion 
was  privy  in  the  Hiring  of  this  Velfel  though 
he  was  not  prelent  at  the  Hiring  of  it;  for  how 
lliould  my  Lord  Prefion  be  ready  to  take  Water 
with  them  at  Surrey-Stairs?  Can  you  imagine  my 
I>ord  came  there  by  chance,  and  took  a  fudden 
Refolution  ?  if  you  can  imagine  that  he  came 
only  to  go  on  Ship-board,  without  knowing  the 
previous  Defign,  truly  you  imagine  a  very  great 
thing  for  my  Lord's  Advantage. 

It  is  plain  he  went  voluntarily,  without  Com- 
pulfion ;  truly,  I  think  the  Evidence  is  very 
ftrong  to  induce  you  to  believe  he  was  privy  to  this 
Defign,  and  that  he  did  know  of  hiring  the 
Velfel. 

L.  Prefion..  I  hope  your  Lordfhip  wnll  obferve 
at  the  fame  time,  that  I  was  never  feen  before 
we  took  Bo.u. 

L.  a  J. 


i6po.  O.B. 


for 


High-Treafon. 


449 


L.  C  J.  Holt.  My  Lord,  I  have  obftrved  it^ 
and  I  lay  that  Weight  upon  the  Evidence  that 
I  think  it  will  naturally  bear,  and  no  more;  and 
leave  it  to  the  Jury  to  confider,  whether  your 
Lordfliip  was  privy  to  the  Defign  or  no,  when 
they  weigh  the  Circumftances  of  the  Evidence 
together. 

L.  Pvefion.  I  hope  I  (hall  not  be  condemned 
upon  Prellimption  and  Argument. 

L.  C.  J.  Holt.  What  Weight  the  Evidence  has 
they  will  confider. 

And  then,  Gentlemen,  there  is  another  thing 
that  I  would  obferve  ;  Why  fhould  my  Lord  Pre- 
JlcJt,  a  Noble  Man,  a  Perfon  of  his  Honour  and 
Quality,  put  himfclf  in  fuch  a  Place  as  he  was 
found  in,  and  that  twice  ?  It  muft  fure  be  out 
of  an  Apprehenfion  of"  fome  Danger.  As  for 
the  Seamen,  they  were  fecure  enough;  they 
were  not  frightned,  becaufe  they  thought  they 
•were  protefted,  and  my  Lord  Prejion  knew  he 
•was  not  liable  to  be  preft ;  the  Mafter  of  the 
Velfel  tells  you  they  were  fearful,  and  therefore 
hid  themfelves  in  a  Place  they  could  not  Hand  in, 
nor  fit  in,  there  was  the  Gravel  and  Ballaft,  it 
•was  uneafy  to  them,  dangerous  to  their  Health 
to  be  there. 

Gentlemen,  why  do  Men  avoid  the  Light  and 
put  themfelves  under  Covert,  unlefs  they  have 
fome  Evil  Defign  ?  Peribns  that  are  innocent  feek 
not  Obfcurity. 

The  Seals  were  found  there,  and  my  Lord 
does  not  deny  they  were  his  Seals. 

L.  Prefton.  I  do  not  deny  that :  I  hope  it  is  no 
Crime  to  have  fuch  Seals. 

L.  C.  J.  Holt.    Ay  but,  fays  my  Lord,    that 

does  not  affed: becaufe  the  Papers  were 

not  found  about  me,  but  were  found  about  AJJj- 
ton.  Gentlemen,  if  you  can  imagine  my  Lord 
Prefton  had  a  different  Defign  from  the  reft  of  the 
Company  that  were  with  him,  then  you  may  ac- 
quit my  Lord,  and  find  him  Not  Guilty.  But  it 
is  left  to  you  to  confider  whether  he  had  not  the 
lame  Defign  with  them.  Befides  there's  Mention 
made  in  one  of  the  Letters,  my  Lord.,  and  there 
•was  no  other  Lord  but  he ;  and  here  are  Papers 
prov'd  to  be  my  Lord's  own  Hand,  containing 
feveral  of  the  Matters  of  which  he  flands  indict- 
ed, and  he  would  have  had  the  Captain  to  have 
difpofed  of  the  Papers. 

Now,  Gentlemen,  what  Account  does  my  Lord 
give  you  were  he  was  going  ?  it  feems  they  did 
pretend  at  the  Time  they  were  taken,  and  they 
would  have  had  the  Mafter  of  the  Veffel  faid, 
that  their  Defign  was  for  Flanders;  but  the  Wit- 
neffes  tell  you  pofitively.  That  the  Veffel  was 
hired  for  France. 

Truly,  Gentlemen,  I  muft  leave  the  Matter  to 
your  Confideration  whether  my  Lord  be  guilty 
of  this  Defign  or  Not  Guilty. 

There  is  another  thing  that  my  Lord  has  ur- 
ged (for  I  would  not  willingly  omit  any  thing 
material  on  the  one  Side  or  the  other)  he  fays  his 
Indidtment  is  laid  in  the  County  of  Middlefex, 
but  the  Papers  were  not  taken  there,  the  Ship 
they  went  on  Board  lay  at  Anchor  in  Surrey ;  and 
when  they  were  taken,  it  was  in  the  County  of 
Kent,  and  fo  there  is  no  Proof  of  Trcalbn  in 
Middlefex. 

Ay,    but  Gentlemen,    give  me  leave  to  tell 

you,  if  you  are  fatisfied  upon  this  Evidence,  that 

ray  Lord  was  privy  to  this  Defign,  contained  in 

thefe  Papers,    and   was   going    with   them  into 
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France.,  there  to  excite  an  Tnvafion  of  this  King- 
dom, to  depofe  the  King  and  Queen,  and  make 
ufe  of  the  Papers  to  that  End,  then  every  Step 
he  took,  in  order  to  it,  is  High  Treafon,  where- 
cver  he  went ;  his  taking  Water  at  Surrey-ftatrs 
in  the  County  of  Middlefex.,  will  be  as  much 
High  Treafon,  as  the  going  a  Ship- board  in 
Surrey,  or  being  found  on  Ship-board  in  Kent, 
where  the  Papers  were  taken. 

Gentlemen,  I  have  failed  of  recolledting  fe- 
veral of  the  Particulars  of  the  Evidence,  becaufe 
they  are  many;  and  you  will  not  depend  upon 
my  Recolledtion  of  Things  fo  very  incoherent  as 
fome  Parts  of  the  Evidence  in  the  Papers  are, 
but  upon  your  own  Notes  and  Obfervations. 

If  you  do  think,  having  heard  this  Evidence, 
That  my  Lord  was  not  concerned  in  this  Matter, 
that  my  Lord  had  no  Defign  to  go  into  France 
with  thefe  Papers,  but  that  he  was  an  utter 
Stranger  to  all  thefe  Things,  then  you  are  to  Ac- 
quit my  Lord.  But  if  you  believe  my  Lord 
was  privy  to,  and  knew  of  the  Hiring  of  this 
Veffel,  and  that  he  went  to  carry  on  the  Defign 
contained  in  thefe  Papers;  and  that  he  wrote 
fome  of  thefe  Letters,  and  with  the  others  he 
was  acquainted,  then  you  are  to  find  him  Guiltv. 
L.  C.  J.  PoHexfen.  My  Lord,  if  you  pleafe,  I 
would  obferve  one  thing  to  the  Jury. 

L.  C.  y.  Holt.  Ay,  by  all  means,  my  Lord. 
L.  C.  y.  PoHexfen.  Gentlemen  of  the  Jury,  I 
fliall  fay  but  a  few  \\''ords  to  you,  becaufe  in- 
deed my  Lord  has  fumm'd  up  the  Evidence  very 
fully,  for  Matter  of  Law  :  I  am  fully  of  Opinion 
there  never  was  a  more  black  nor  horrible  Trea- 
fon than  is  in  this  Plot  tliat  is  now  difcovered  j 
for  I  think  EngliJJwten  have  no  greater  Enemies 
than  the  French  and  the  Papifts,  and  you  fee  this 
is  a  Plot  to  bring  in  both  ;  and  therefore  I  think 
there  was  never  any  thing  of  greater  Confe- 
quence  to  the  Government  and  the  Nation,  than 
to  have  this  Plot  detected  and  punifhed  ;  tho' 
perhaps  never  any  thing  was  more  improbable 
than  this  fame  Plot,  that  it  fhould  ever  take 
Effedt,  whatfoever  they  promifed  to  themfelves, 
and  their  Defire  of  having  it  effected,  might  per- 
fuade  them  to  the  contrary. 

But,  Gentlemen,  the  thing  that  I  would  men- 
tion about  the  Matter  before  you  now,  is  this; 
Here  are  three  Papers,  that  liy  three  feveral  Wit- 
neffes,  acquainted  with  my  Lord's  Hand-writing, 
are  teftified,  as  they  believe,  to  he  his  Hand- 
writing; if  fo,  then  there  is  an  End  of  all,  for 
therein  is  a  horrid  deal  of  Treafon  contained. 
If  thefe  Inflrudions,  thefe  Memorandums,  thefe 
Heads  that  were  written  down,  were  my  Lord's, 
and  he  did  intend  to  go  with  thefe  in  a  Voyage 
towards  France,  that  will  be  fufficient  of  it  ielf, 
if  there  were  nothing  elle  in  the  Cafe,  to  main- 
tain this  lndi<5tment. 

But,  Gentlemen,  you  have  in  the  reft  of  the 
Papers  that  were  taken,  A  great  Chnrafter  of 
the  Bearer;  that  the  Bearer  had  done  great 
Things ;  that  the  Bearer  could  inform  them  fully 
of  every  thing;  and  there  fhould  be  full  and 
intire  Confidence  put  in  the  Bearer,  and  a  great 
many  fuch  Phrafes. 

But,  favs  my  Loid,  I  was  not  the  Bearer,  it 
was  Mr.  Jpton  that  the  Papers  were  found  about  j 
it  does  not  appear  diredly  who  the  Bearer  was  j 
and  they  were  not  found  about  me. 

Now,   Gentlemen,    pray  let  us  look  a  little 

how  this  Evidence  ffands:  Pray  where  was  this 
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Bundle  found  ?  even  upon  the  Gravel,  where 
my  Lord  P/efioii  and  Mr.  Jpton  lay  ;  there  was 
it  found,  and  my  Lord's  own  Seal  with  it. 

How,  in  the  Name  of  God,  came  my  Lord's 
Seals  to  be  found  with  other  Peoples  Papers,  if 
they  did  belong  to  any  body  the?  How  came 
they  togetlicr  in  that  Place  ?  It  may  be,  he  had 
a  mind  to  leave  his  Seals  behind  him,  becaufe 
they  would  difcover  his  Qiiality.  But  why 
fhould  my  Lord  Pi-ejlon  have  all  this  Fear  upon 
him  ?  Why  fhould  two  Men  go  and  take  a  Ship 
for  themfelves  and  two  others ;  and  when  they 
came  to  take  Boat,  take  in  my  Lord  and  his  Man, 
.if  they  were  not  the  two  others  that  were  defign- 
ed?  and  this  to  be  done  at  Night  in  the  Dark  ? 
Why  fhould  my  Lord  be  under  luch  terrible  Ap- 
prehenfions,  as  to  creep  into  a  Hole  fo  unfit  for 
one  of  his  Qu.ility  ? 

Why  do  you  not  hear  from  my  Lord  fome 
good  Account  upon  what  Occafion  my  Lord  and 
his  Man  were  going  to  France?  Or  whither  elfe 
my  Lord  was  really  going  ?  for  fome  where  or 
other  it  was  plain  he  was  going. 

Gentlemen,  no  Man  goes  into  an  Enemy's 
Country  without  fome  Licence,  unlefs  he  go 
upon  fome  ill  Defign :  Fear  feldom  is  without 
fome  Guilt  i  and  there  appears,  throughout  the 
whole  Management  of  the  Story,  that  there 
was  a  great  deal  of  Fear  upon  thefe  Gentle- 
men. 

Befides,  afterwards,  when  he  is  taken,  and  the 
Letters  taken  with  him  in  the  fame  Company, 
you  hear  what  Endeavours  there  were  to  fup- 
prefs  the  Truth,  even  by  my  Lord's  defiring  to 
have  the  Pacquet  difpofed  of ;  and  my  Lord's 
Man  gave  one  of  the  Seamen  half  a  Crown  to 
fay  they  were  going  to  FLviders^  not  to  France.  I 
fuppoie  the  Man  knew  how  unfit  it  was  to  be 
known  that  they  were  going  to  France:  And 
my  Lord's  two  Companions  fpared  for  no  Pains 
to  get  the  Pacquet  thrown  over-board;  the'  all 
that  my  Lord  iaid  was  what  great  Kindnefs  he 
would  do  him  when  it  lay  in  his  Power,  if  he 
would  difpofe  of  the  Pacquet;  I  fuppoie  that  is 
very  eafily  intelligible. 

Gentlemen,  there  is  one  thing  which  is  men- 
tioned in  one  of  the  particular  Letters,  that  I 
defire  particularly  to  obferve  to  you,  and  that  is 
all  I  fhall  fay  to  you  :  Here  is  a  Letter  in  my 
Hand  that  in  divers  Places  has  fbmewhat  remar- 
kable ;  it  fays,  Tciir  Daughter  and  I  muft  fiarnje,  if 
this  Go'vernment  can  make  us  '■  I'hat  the  Party  did  not 
repine  at  all  for  having  lofi  a// for  your  Sake,  which 
your  Favour  had  bcjlo'xed.  And  in  another  Place 
this  Letter  doth  fay,  Tour  Daughter  grows  very 
tall.,  and  very  pretty,  as  I  am  to/d.  But  that  which 
I  chiefly  mention  it  for,  is,  it's  twice  mentioned. 
My  Lord  will  tell  you  all  my  Condition,  how  I  have 
Veen  tifcd  ;  and  I  have  told  viy  Lord  my  Condition  : 
what  I  clefre  of  you,  he  thinks  very  moderate. 

And  pray  confider  and  remember,  that  the 
firft  Article  of  my  Lord's  Paper,  that  is  taken 
to  be  under  my  Lord's  own  Hand,  there  is  Two 
thoufand  Pounds  to  the  Lady  D. 

Now .  if  any  Body  fliould  put  thefe  together, 
do  they  lack  any  great  Interpreter  for?  for  my 
part  I  leave  them  to  you. 

Then  in  another  Place,  towards  the  End  of 
the  Letter,  itisfaid,  Pray,  Sir,  ask  my  Lord  how 
J  have  been  nfed. 

Now  this  Letter  being  tb.us  taken,  and  there 
is  never  a  one  of  the  reft  that  was  a  Lord,    do 


you  think  any  of  the  refl  was  meant  ?    I  mull 
leave  it  to  you. 

If  my  Lord  Prefton  had  produced  any  Teftimo- 
ny  to  prove  his  own  good  Carriage  and  Beha- 
viour towards  the  prefent  Government,  it  had 
been  very  much  for  his  Advantage,  and  might 
have  had  great  Weight  with  you;  but  when 
Things  appear  only  in  this  manner  as  they  do 
now,  1  muft  leave  it  to  you. 

Gentlemen,  'tis  a  great  Matter,  and  of  great 
Moment;  if  thofe  that  conlpire  againft  the 
Kingdom,  againft  the  Proteftant  Religion,  and 
againft  the  prefent  Government,  may  do  it  with 
Impunity,  it  will  be  worth  the  Confidering  what 
the  Conlequence  of  that  may  be.  Your  own 
Conlciences  require  you  to  do  Right  and  Juftice 
on  both  Sides ;  and  if  you  are  fatisfied  he  is  Not 
Guilty,  you  will  find  him  fo ;  if  you  are  fatis- 
fied that  he  is  Guilty,  you  will  find  him  fb. 

L.  Prefton.  My  Lord,  may  I  have  the  Liberty 
to  fay  any  thing  before  the  Jury  go  out? 

L.  C.  J.  Holt.  Your  Lordfhip  fhould  have  faid 
what  you  had  to  fay  before :  It  is  contrary  to 
the  Courfe  of  all  Procedings  in  fuch  Cafes  to 
have  any  thing  faid  to  the  Jury  after  the  Court 
has  fummed  up  the  Evidence ;  but  we  will  dif^ 
penfe  with  it.     What  has  your  Lordfliip  to  fay  ? 

L.  Preflon.  My  Lord,  I  humbly  thank  your 
Lordlliip  ;  I  am  not  acquainted  with  fuch  Pro- 
ceedings. 

L.  C-  J.  Holt.  My  Lord,  you  know  I  permit- 
ted your  Lordfhip  to  interrupt  me  as  much  as 
you  wou'd,  which  was  never  done  before  in  any 
fuch  Cafe. 

L.  C.  J.  PoUexfen.  It  is  contrary  to  the  Courfe 
of  the  Court :  But  yet  if  you  have  any  thing 
to  fay  to  the  Court  or  the  Jury,  for  this  once 
we  permit  it. 

L.  Prefton.    Gentlemen  of  the  Jury 

L.  C.  y.  Holt.  My  Lord,  what  you  have  to  fay, 
pray  diredt  yourfelf  to  the  Court,  that  we  may- 
hear  what  it  is. 

L.  Prefton.  My  Lord,  I  only  defire  the  Jury 
may  be  informed,  that  I  am  a  Proteftant,  that  I 
was  baptized  in  the  Religion  of  the  Church  of 
England,  and  have  always  lived  in  it,  and  hope 
to  die  in  it.  My  Lord,  'tis  true,  things  have 
been  urged  with  Severity  againft  me  that  are  a 
little  hard,  in  making  that,  which  I  hope  will 
amount  to  but  a  Prefumption,  to  be  a  Proof;  as 
in  the  Cafe  of  the  Letters  that  are  written  in  a 
Cant,  and  my  Intention  to  go  to  France,  and 
thofe  Words  in  the  Letter,  where  my  Lord  the 
Bearer  is  named.  But  your  Lordfhip  obfervcs. 
That  that  Letter  is  not  diredted  to  any  body,  and 
that  is  full  of  Cant  as  well  as  all  the  reft  j  Why 
fliould  I  be  fuppofed  to  be  the  Bearer  any  more 
than  either  of  the  others,  and  they  were  found 
about  one  of  them?  But,  my  Lord,  for  the 
Reafon  of  my  going  beyond  Sea,  it  was  this;  I 
defigned  to  go  to  Flanders,  or  any  Place  I  could 
be  driven  to,  and  that  ought  not  to  be  wondred 
at ;  for  really  I  who  had  lived  quietly  after  the 
Lofs  of  my  Places,  upon  this  Revolution,  and 
fuffcred  great  Inconveniences  in  my  Eftate,  and 
was  retired  to  my  own  Houfe,  with  a  Defign 
to  live  a  retired  Life,  was  imprifbned  twice  in 
the  1'ower,  and  proclaimed  a  Traitor  in  every 
Market  Town,  without  any  Indidment;  and 
my  Imprifonment  tended  greatly  to  the  impair- 
ing my  Health  atd  my  Fortune;  all  this  made 
me  very  uneafy  here:    and,  my  Lord,   I  went 

under 


i6po.  O.B. 


for  High-Treafon. 


45^ 


under  a  fixed  Relblution  to  go  to  Flanders,  or  any 
Place  where  I  thought  I  could  be  quiet. 

L.  C.  J.  Holt.  My  Lord,  your  Lordfhip  (hould 
have  faid  all  thefe  Things  before,  for  it  is  not 
the  Courle  to  reply  upon  the  Court ;  if  you  had 
had  any  Thing  to  fay,  you  know  we  heard  you 
out  of  Courfe,  and  I  let  you  interrupt  me  as 
much  as  you  did  think  fit,  though  that  has  not 
been  allowed  at  any  time  before.  But,  my  Lord, 
pray  let  me  lay  one  Thing  more  :  Suppofe  your 
I-ordfhip  did  think  yourfelf  hardly  ufed,  though 
I  know  not  any  Reafon  you  had  to  think  fo ; 
yet  your  Lordfhip  muft  remember,  it  was  in  a 
Time  of  Danger  that  your  Lordfhip  was  taken 
up  before,  and  you  had  fhewed  your  Diflatis- 
fadtion  with  the  prefent  Government,  and  there- 
fore they  were  not  to  be  blamed  if  they  fecured 
themfelvcs  againfl  you  ;  but  if  you  had  a  Mind 
to  retire  into  the  Country,  or  to  go  Abroad,  was 
France  the  only  Country  you  could  chooft?  a 
known  declared  Enemy's  Country,  at  open  War 
with  the  Government  ? 

L.  Prejion.  My  Lord,  I  beg  your  Lordfhip 's 
Pardon,  if  I  give  any  Offence. 

L.  C.  J.  Holt.  No,  my  Lord,  you  give  me  no 
Offence  at  all  •  but  your  Lordfhip  is  not  right 
in  the  Courfe  of  Proceedings ;  I  acquaint  you 
with  it  not  by  way  of  Reproof,  but  by  way  of 
Information. 

L.  Prefton.  Then  I  hope  the  Gentlemen  of 
the  Jury  will  confider,  that  all  that  is  alledged 
againft  me  is  but  Prefumption  ;  my  Life  and 
Fortune,  my  Poflerity  and  Reputation,  are  all 
at  Stake  ;  I  leave  all  to  the  Jury's  Confideration, 
and  the  God  of  Heaven  dired:  them. 

L.  C.  J.  Holt.  If  you  go  on  thus  to  refledt  up- 
on the  Court,  you  will  make  the  Court  to  re- 
fleft  upon  you.  The  Jury  hear  how  the  Evi- 
dence has  been  ftated :  I  think  it  has  been  done 
very  impartially,  and  without  any  Severity  to 
you  :  Why  fhould  you  think  we  would  prefs  the 
Evidence  further  than  it  ought  to  go  againfl 
you  ?  You  are  a  Stranger  to  moft  of  us,  and  I 
am  fure  we  do  not  defire  your  Life  j  but  ftill  we 
muft  take  care  that  Juftice  be  done  to  the  Go- 
vernment and  the  Kingdom,  as  well  as  to  any 
particular  Perfbn ;  and  Evidence  that  is  given 
muft  have  its  due  Weight  and  Confideration : 
If  any  one  can  defign  innocently  to  go  into 
France,  at  this  time  of  Day,  with  fuch  Papers, 
and  in  fuch  a  manner,  that  I  leave  to  the  Jury's 
Confideration. 

^hen  the  fury  ivithdrezv,  to  confider  of  the 
Evidence,  and  the  Court  adjourned  for  a  little 
while,  and  retimid  in  half  an  Hour ;  and  the 
"Jury  came  in,  and  were  called  over,  and 
appeared. 

CI.  of  Ar.  Are  you  all  agreed  of  your  Ver- 
did? 

'Jury.     Yes. 

CI.  of  Ar.     Who  fiiall  fay  for  you  ? 

'Jury.    Our  Fore-man. 

CI.  of  Ar.  Sir  Richard  Grahme,  hold  up  your 
Hand  (which  be  did)  Look  upon  the  Prifoner. 
How  fay  you  ?  Is  he  guilty  of  the  Felony  and 
High-Treafon  v/hereof  he  ftands  indidied,  or 
not  guilty  ? 

Foreman.     Guilty. 

CI.  of  Ar.     What  Goods  and  Chattels  had  he  ? 

Foreman.     None  at  all  that  we  know  of. 

Then  the  Verdidl  was  recorded. 
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L.  C.  J.  Polkxfen.  I  think,  truly.  Gentle- 
men, you  have  done  according  to  your  Evi- 
dence ;  and  though  it  be  a  hard  Cafe  upon  par- 
ticular Men  that  have  brought  themfelves  into 
thefe  Inconveniences,  yet  it  is  nccefifary  Juftice 
fhould  have  its  due  Courfe,  or  elfe  there  is  no 
longer  living  for  any  Man  in  any  Society  or 
Government. 

"ithen  the  Prifoner  was  carried  hack  to  Newgate, 
and  the  Court  adjourned  till  Monday  Morn- 
ing following  at  Seven  a  Clock. 


Die  Luna,  xix  J-anuarii,  1 6^0, 
7' he  Court  being  fate,  the  Jury  was  called 
over,  and  the  appearance  of  thofe  who  an- 
fcvered  Recorded,  fhen  Mr.  Afhton  and 
Mr.  Elliot  were  brought  to  the  Bar ;  but 
Mr.  Elliot  was  ordered  to  be  carried  back 
to  Newgate,  the  King's  Council  refohing 
to  try  Mr.  Afhton  bj  himjelf. 

JOHN  ASnrON,  hold  up  thy  Hand 
flVhich  he  did.)  Thofe  Men  that  you  fhall 
hear  called,  and  Perfonally  appear,  are  to  pafs  be- 
tween our  Sovereign  Lord  and  Lady  our  King 
and  Queen,  and  you  upon  your  Trial  of  your 
Life  and  Death.  If  therefore  you  will  challenge 
them,  or  any  of  them,  your  Time  is  to  fpeak  as 
they  come  to  the  Book  to  be  Sworn,  and  before 
they  be  Sworn. 

Mr.  Afaton.     Pray  ftay  a  little. 

L.  C.  J.  Holt.     What  fay  you,  Mr.  Afhton  ? 

Mr.  Afioton.  My  Lord,  I  humbly  defire  your 
Lordfhip  will  allow  me  the  Benefit  of  Pen,  Ink, 
and  Paper. 

L.  C.  J.  Holt.  Pray  let  him  have  Pen,  Ink, 
and  Paper. 

Mr.  Afliton.  And  likevife  that  you  would 
give  my  Sollicitor  leave  to  be  as  near  me  as  pof^ 
fibly  he  can,  only  to  refrefh  my  Memory,  if 
I  fhould  forget  any  Thing. 

L.  C.  J.  Holt.  That  is  a  Thing  you  cannot  of 
Right  demand,  the  other  of  Pen,  Ink,  and  Paper 
you  may. 

Mr.  Afioton.  My  Lord,  I  fliall  acknowledge 
it  as  a  very  great  Favour. 

L.  C.  J.  Holt.  That  is  an  Innovation  that 
ought  not  to  bcj  the  Court  cannot  allow  it. 

Mr.  Afioton.  I  acknowledge  it  a  Favour,  but 
if  the  Court  thinks  it  not  fit  to  allow  it,  what- 
foever  your  Lordfhip  fliall  order  I  readily  lub- 
mit  to. 

L.  C.  J.  Holt.  You  fhall  have  Pen,  Ink,  and 
Paper  ;  and  what  is  fit  for  the  Court  to  do  they 
will  do  it. 

L.  C.  Baron.  If  the  WitneflTes  lay  any  thing 
that  you  do  not  hear,  you  muft  Ipeak  to  the 
Court,  and  you  fhall  have  them  lay  it  over 
again. 

Pen,  Ink,  and  Paper  was  given  to  the  Prifoner. 

CI.  of  Arraign.     Sir  HI  I  Ham  Hedges,  Knight. 
CHe  appeared.  J 

Mr.  Afioton.  My  Lord,  I  vrauld  not  trouble 
your  Lordfliip  and  myfelf  with  unneceffary 
Challenges ;  I  intend  to  put  myfelf  with  an 
intire  Dependance  upon  the  firft  Twelve  Men 
that  appear,  be  they  who  they  will. 

Mmm  2  L.C.J. 
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X.  C.  J-  licit,  ^^'hat  you  pleafe  for  that  mat- 
ter   you  have  your  own  Choice. 

Mr.  yijhton.  Whoever  they  are,  I  fubmit  to 
them  ;  I  know  them  not. 

CI.  of  Arr.     Swear  Sir  IViUiam  Hedges. 
firbich  was  done.) 
And  fo  were  the  Eleven  next  fiicceedwg  in  the  Pan- 

uel ;  and  the  Names  of  the  twelve  fwcrnfollo:a. 
Sir  IVilliam  Hedges.,  Knight. 
John  IVolftenholm,  Efq; 
James  Boddington,  Kfq; 
Thomas  Jobnjon,  Efq; 
Ralph  Bncknall,  E% 
Lucy  Knightly,  Efq; 
Thomas  Cnthbert,  Efqj 
John  Herbert,  Efq; 
John  tv.lly,  Efq; 
Thomas  Smith,  Efq; 
Iftlliam  Hither s,  Efq;  and 
Daniel  I'homas,  Efq; 
tben  the  Jury  were  numbered,  andProclaination  made 

for  Information  and  Evidence  in  the  iifual  manner. 

Mr.  Aflot.  Gentlemen  of  the  Jury,  if  you 
defire  Pen,  Ink,  and  Paper,  I  hope  the  Court 
will  take  care  to  provide  them  for  you. 

L.  C.  J.  Holt.     Ay,  ay,  let  the  Gentlemen  of 
the  Jury  have  Pen,  Ink,  and  Paper. 
(IVhich  was  done.J 

CI.  of  Arr.     John  Afliton,  hold  up  thy  Hand. 
(IVbich  he  did.) 

Gentlemen,  you  that  are  fworn,  look  upon 
the  Prifoner,  and  hearken  to  his  Caufe :  He 
ftands  indided  by  the  Name  of  John  Afhton, 
late  of  the  Parifh  of  St.  PauVs  Covent-Garden,  in 
the  County  of  Middlefex,  Gent.  For  that  he, 
together  with  Sir  Richard  Grahme,  late  of  the 
Parifh  of  St.  Ann,  in  the  Liberty  olWefiminfker, 
Baronet,  who  ftands  convided  of  High-Trea- 
fon,  and  Edmund  Elliot,  late  of  the  Parifti  of 
St.  James,  in  the  faid  Liberty,  Gent.  For  that 
they  as  falfe  Traytors,  ^c.  fProiit  in  the  Indidl- 
ment,  mutatis  mutandis)  and  againft  the  Form 
of  the  Statute  in  that  Cafe  made  and  provided. 
Upon  this  Indidment  he  has  been  Arraigned, 
and  thereunto  hath  pleaded  Not  Guilty,  and 
for  his  Trial  hath  put  himfelf  upon  God  and  the 
Country,  which  Country  you  are  ;  your  Charge 
is,  to  enquire  whether  he  be  Guilty  of  the  Fe- 
lony and  High-Treafon  whereof  he  ftands  in- 
dided, or  not  Guilty  ;  if  you  find  him  Guilty,  you 
are  to  enquire,  what  Goods  or  Chattels,  Lands 
or  Tenements  he  had  at  the  Time  of  the  Felony 
and  High-Treafon  committed,  or  at  any  time 
fince;  if  you  find  him  Not  Guilty,  you  are  to 
enquire  whether  he  fled  for  it ;  if  you  find  that 
he  fled  for  it,  you  are  to  enquire  of  his  Goods 
and  Chattels  as  if  you  had  found  him  Guilty  ;  if 
you  find  him  not  Guilty,  nor  that  he  did  fly  for 
it,  you  are  to  fay  fo,  and  no  more,  and  hear 
your  Evidence. 

Mr.  Knapp.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury  ;  This  is  an  Indid- 
ment of  High-Treafon"  againft  John  AJJjton,  the 
Prifoner  at  the  Bar,  and  the  Indidment,  Gentle- 
men, charges  him.  That  he,  as  a  falfe  Traytor 
againft  their  prefent  Majefties  King  IVilliam  and 
Queen  Mary,  his  Supreme  and  Natural  Lord  and 
Lady,  not  weighing  the  Duty  of  his  Allegiance, 
did,  upon  the  Twenty-ninth  of  December  laft 
paft,  together  with  Sir  Richard  Grahme,  who 
ftands  convidedj   and  one  Edmund  Elliot^  and 


divers  other  ill  difpofed  Perfbns,    unknown  to 
the  Jury,    did   confpire,    imagine,    and   intend 
to  depofe  and   deprive  the  King    and   Queen, 
and  to  bring  them   to  Death  and  Deftrudion, 
and  to  fubvert  and  alter  the  Government ;  and 
to  caufe  War  and  Rebellion  within  this  King- 
dom againft  their  Majefties  J  and  to  bring   thele 
Intentions  and  Purpofes  to  pals,    the  Prifoner, 
with  the  reft  of  them,  did  prepare  divers  Notes, 
Papers,  Letters,  and  Memorandums  in  Writing, 
which  were  to  inftrud  the  French  King,    and 
other  Enemies  of  the  King  and  Queen,  of  the 
Number  of  their  Majefties  Men  of  War,  how 
they  were  Mann'd,  and  the  Names  of  the  Com- 
manders of  feveral  of  them,  and  to  inform  them 
how  the  Caftles  and  Forts  of  Pcrtfmouth,  Southfea, 
and  Gofport  were  fortified,  and  how  they  might 
be  furprized  by  the  King's  Enemies,  and  of  the 
Times,  Ways  and  Means  how  they  might  invade 
the  Kingdom,  in  order  to  depofe  the  King  and 
Queen ;  and  to  procure  and   incite  fuch  an   In- 
vafion ;  and  further  to  bring  thefe  Purpofes  to 
pafs,  the  Prifoner  and  the  other   Traytors  did 
fecretly   conceal,   and  detain   in  their  Cuftody, 
feveral  Bills  of  Exchange  for  the  Payment  of 
Money  to  the  King's  Enemies,  and  the  leveral 
Letters,  Notes,  and  Memorandums  before  men- 
tioned, which   were   for  the  Purpofes  I  before 
opened  to  you  ;  and  further,  to  bring  thefe  Pur- 
pofes and  treafbnable  Intentions   to  pafs,  they 
did  for  One  hundred  Pounds  hire  and  prepare  a 
Ship,  which   was  to  carry  them  fecretly  out  of 
this  Kingdom  into  France,  with  an  Intent  there 
to  deliver  thefe  Inftrudions,  and  Memorandums, 
and  Bills  of  Exchange  into  the  Hands  of  their 
Majefties  Enemies ;  and  did  hire  a  Boat  to  carry 
them  to  the  Ship,  and  did  enter  into  it  at  St.  Cle- 
ment Danes,  within  your  County,  and  rowed  to 
the  Ship,  and  went  on  Board  the  Ship,  and  there, 
with  the  Bills  of  Exchange,  Notes,  and  Memo- 
randums, they  fet  fail  to  go  to  France,  in  order 
to  deliver  them  to  the  French  King,  and  other 
Enemies  of  the  King  and  Queen  ;  and  the  Indid- 
ment doth  further  fet  forth,  that  there  hath,  and 
ftill  is  a  War  between  the  French  King,  and  our 
King  and  Queen,  and  that  he  and  his  Subjeds 
are  Enemies  to  the  King  and  Queen  and  their 
Subjeds ;  and  that  during  this  War,  the  Prifoner, 
together  with  the  reft  that  were  before  named, 
were  adhering  to  the  King  and  Queen's  Enemies 
in  this  War ;  and  In  purfuance  thereof,  did  pre- 
pare fuch  Letters  and  Inftrudions  before  opened, 
and  had,  and  concealed  in  their  Cuftody,  and 
hired  a  Ship  and  a  Boat,  and  went  into  the  Ship, 
and  fet  fail  in  order  to  go  for  France,  to  aid  and 
afllift  the    King's    Enemies  there    with  Money, 
Intelligence,   and  Counfel  ;   and    this  is  laid  to 
be  againft  the  Duty  of  his  Allegiance,    againft 
the  Peace  of  the  King  and  Queen,  their  Crown 
and  Dignity,  and  againft  the  Form  of  the  Statute 
in  that  Cafe  made  and  provided.     To  this  he  hath 
pleaded   Not  Guilty ;  if  we  prove  him  Guilty, 
you  are  to  find  him  Guilty. 

Mr.  Scrj.  I'hompfon.  May  it  pleafe  your  Lord- 
fhip,  and  you  Gentlemen  of  the  Jury,  The  Pri- 
foner at  the  Bar  ftands  indided  of  a  very  heinous 
Offence,  no  lefs  than  High-Treafon,  the  greateft 
Offence  that  can  be  committed  againft  any  Hu- 
man I-aw.  You  have  heard  the  Particulars  in 
the  Indidment  re^d.  I  will  not  trouble  you  with 
any  Repetition,  but  go  to  open  the  Evidence  ac- 
cording to  the  Steps  that  are  obvious  in  the  Cafe. 

You 
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High-Treafon. 


You  liave  heard  in  general,  the  Defign  was  to  de- 
poie  this  King  and  Queen,  which  the  Law  ex- 
pounds  to  be  to  bring  them  to  Death  and  De- 
ftrudion:  You  have  heard  it  was  to  alter  the 
Government,  and  cauie  a  Rebellion  in  the  King- 
dom, and  to  bring  in  foreign  Power  ;  and  theie 
are  laid  to  be  the  Heads  of  the  Offences  that  the 
Prifoner  ftands  charged  with. 

Gentlemen,  the  firft  Step  that  was  made  in  this 
Matter  was  by  the  Prifoner  at  the  Bar  ;  for  there 
was  o!ie   Mr.  Burden^  which  it   feems  had  been 
one  of  his  Acquaintance,    and  had  undertaken 
to  bring  him  acquainted  with  a  Perfon  that  could 
furnifh  him  with  a  Ship  ;  and  in  order  to  that, 
one  Mrs.  Pratt,  that  had  the  Management  of  the 
Smack  which  belonged  to  her  Husband,  fhe,  by 
Burden's  Means  was  brought  to  Burdetfs  Houfe, 
where   fhe  met  Mr.  JJljton,  the   Prifoner   at  the 
Bar,  and  they  had  fome  Treaties  about  the  Hi- 
ring of  a  Ship  ;  the  Purpofe  declared  by  the  Pri- 
foner then,  was  to  hire  a  Ship  to  go  to  any  Pare 
of  France,  and  be  would  give  a  confiderable  Re- 
ward for  it ;  he  faid  it  was  for  himfelf  and  Three 
more.     They  did  not  come  to  any  Conclufion 
about  the  Ship,  but  there  was  an  Appointment 
made  to  have  the  Mafter  of  the  Ship  to  meet 
with  them  at  the  Wonder  Tavern  in  Ludgate- 
Strect ;  and  in  order  to  that,  Pafeley,  that  is  the 
Mafter,  and  the  Woman  came  there,  and  met 
■with  Mr.  yljljton ;  but  becaufe  ]\Ir.   Burdett  was 
not  there,  they  came  only  to  this  Propofal,  One 
hundred  and  fifty  Pounds  was  demanded  for  the 
Hire  of  this  Veflel ;  but  there  being  no  Conclu- 
fion then  made,  they  thought  it  better  to  do  it  at 
Biirdett's  Houie,  and  about  a  Day  after  they  came 
to  Mr.  Bmdetfs,  and  then  it  hapned  that  Elliot, 
one  of  the  Perfbns  that  is  indicted,  but  not  one 
before  you,  came  thither  too  ;  and  at  that  Time 
it  was  agreed  to  give  One  hundred  Pounds  for  the 
Hire  of  the  Ship.     Ninety-three  Guineas  were 
depofited  in  Mrs.  Biirdett's  Hands ;  and  there  was 
a  Token  paft  betwixt  them  by  the  breaking  of  a 
Sis-pence,    one  part  whereof  was   to   lie   with 
Mr.  JJhton,  and  the  other  with  Mrs.  Burdett ; 
and  whenever  the  Mafler  of  the  VefTel  brought 
back  the  broken  Piece  of  Six-pence  that  Mr.  Aflotnn 
had,  then  fhe  was  to  pay  the  Money,  that  being 
the  Sign  that  they  had  attained  their  Ends,  and 
were  fafely  landed  in  France. 

The  next  Step  they  take  is  this,  they  appoint  to 
meet  at  the  Seven-Stars  in  Couent-Gard-en,  thither 
the  Mafler  of  the  Veffel  and  the  Woman  were  to 
come,  and  that  was  near  the  Time,  that  very  Day 
that  they  defigned  to  go  down  •  and  there  was 
IMr.  ^.7^0?*  and  Mr.  Elliott,  but  the  other  Perfon 
did  not  appear  as  yet ;  there  the  Seamen  were  or- 
dered to  go  along  with  them,  and  thence  they  went 
down  to  the  Water-fide,  to  Stirrey  Stairs,  and  the 
Waterman  was  called,  and  in  the  mean  time  came 
my  Lord  Prefton  and  his  Man  to  them,  and  they 
four  did  go  in  that  Boat,  by  the  Diredtion  of  the 
Mafter,  and  were  carried  on  Board  his  Smack. 

After  they  came  on  Board  (for  I  would  note 
the  particular  Circumftances)  they  were  very 
.apprehenfive  of  Danger,  for  they  knew  what 
they  went  about,  their  own  Guilt  gave  them 
Reafon  of  Fear,  and  when  they  came  near  a 
Man  of  War,  which  lay  at  Anchor  in  Long-Reach 
in  the  River,  they  defired  the  Mafter  to  hide 
them,  that  they  might  be  fafe  from  any  Search, 
and  they  were  hid  and  put  clofe  under  the  Hat- 
ches for  fome  time ;  afterwards  w  hen  they  came 
to  another  Place  of  Danger,  it  was  by  the  Block- 
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Hotifes  at  Gravefend  (as  they  apprehended)  there 
they  defired  to  be  hid  again,  and  Co  they  were  put 
in  that  Place,  where  they  were  in  very  difficult  Cir- 
cumftances  under  the  Hatches,  and  there  they  re- 
mained till  a  Pinnace,  that  had  been  font  to  inquire 
after  them,  came  and  boarded  this  fame  Veffel. 

Upon  its  boarding  of  them,  the  Captain  made 
a  Search,  and  found  thcfe  Gentlemen,  my  Lord 
Preflon,  Mr.  /ijloton,  and  Mr.  Elliot,  and  I  fuppofe 
his  Man  alfo,  all  hid  under  the  Hatches. 

Then  the  next  Thing  which  is  obfervable, 
Gentlemen,  and  the  great  Matter  that  will  fhew 
where  the  Treafon  was,  is  this.  There  was  a 
Bundle  of  Papers  that  was  on  Board,  ready  pre- 
pared, if  they  had  not  been  furprized,  but  could 
have  had  an  Opportunity  for  it,  to  have  been 
caft  over-board,  and  there  was  Lead  fixt  to  it, 
to  have  funk  it,  and  Mr.  yJJljton,  the  Prifoner 
at  the  Bar,  was  the  Perfon  that  concealed  this 
Bundle  of  Papers,  betwixt  his  Body  and  his 
Coat,  and  from  thence  it  was  taken  by  the  Cap- 
tain that  took  them. 

When  they  were  fo  taken,  the  Captain,  accord- 
ing to  his  Duty,  was  bringing  the  Prifoners  to 
Whitehall,  they  defired  to  go  on  Shore  at  Gra'vef- 
end,  but  the  Captain  did  not  think  that  fo  fit,  but 
carried  them  on  Board  the  George  Frigat,  and  then 
you  will  hear  thefe  Gentlemen  did  fall  into  a 
Treaty  with  the  Captain  to  fupprefs  {hefe  Pa- 
pers ;  and  one  Inftance  I  remember  they  did  tell 
him,  that  fince  there  were  a  Parcel  of  Papers 
that  he  had  taken  out  of  my  Lord  Prefion's  Poc- 
ket, he  might  take  off  the  Lead  and  fix  it  to  thofe 
Papers,  and  fink  the  others ;  and  what  fhould. 
he  have  for  it  ?  they  promifed  him  great  Re- 
wards, they  told  him  he  might  be  a  great  Man, 
he  had  an  Opportunity  of  making  his  Fortune; 
and  when  that  would  not  do,  they  ufed  many 
Threatnings  to  him,  all  which  will  appear  ia 
the  feveral  Circumftances  that  the  Witneffes  will 
tell  you  of. 

I  come.  Gentlemen,  in  the  laft  Place  to  fhew 
you,  That  all  the  whole  Confpiracy,  all  this 
Treafon,  did  lie  hid  under  this  Bundle  of  Papers 
that  were  taken  from  Mr.  Aflston,  and  fb  he  might 
well  be  afraid  of  having  them  opened,  for  there 
you  will  find  a  formed  Defign  to  alter  this  Go- 
vernment by  a  French  Power  and  Afliftance ;  and 
they  contain  fb  many  Particulars,  that  in  regard 
I  would  not  do  the  King's  Evidence  Injury  on  the 
one  hand,  nor  the  Prifoner  on  the  other,  I  will 
forbear  repeating  the  particular  Inftances. 

Gentlemen,  Y^ou  will  have  all  the  Letters  and 
Papers  read ;  but  in  the  General,  I  muft  needs 
fay,  you  will  find  it  manifeft,  that  there  is 
a  black  and  wicked  Confpiracy  to  introduce  a 
foreign  Power  to  eftablifh  the  Proteftant  Re- 
ligion, and  that  by  a  Popifh  Intereft,  and  to  fet- 
tle our  Laws,  Liberties,  and  Properties,  by  a 
French  Army.  And  let  them  pretend  what  they 
will  for  the  Proteftant  Religion,  when  you  hear 
thefe  Papers  read,  no- body  will  imagine  it  was 
to  any  other  Purpofe  (if  the  Plot  had  taken  Ef- 
fed)'but  to  have  what  Religion,  what  Laws  the 
French  King  had  pleafed  to  impofe  upon  us. 

If  the  Prifoner  be  Guilty,  Gentlemen,  of  thefe 
Matters,  I  know  you  will  do  your  Duty  ;  but  if 
he  be  not  Guilty,  God  forbid  that  you  fhould 
find  him  Guilty. 

1.  C.  J.  Holt.    Call  your  Witneffes,  Brother. 
Mr.  Serj.  ^hoinpfon.  We  begin  with  Mrs.  Pratt 
She  -juas  Sworrif 

Sir/K 
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Sir  /K  /77/.  Look  you,  Mrs,  Pratt,  here  is 
another  Gentleman  at  the  Bar  to  be  tried,  againft 
whom  you  are  called  as  a  Witnels. 
Mrs.  Pratt.  Yes,  my  Lord. 
Sir  // '.  // //.  Pray  hear  what  we  ask  you.  Fray 
do  you  give  the  Court  and  the  Jury  an  Account, 
what  Treaty  you  have  had  with  that  Gentleman, 
about  a  "Veflel  to  go  to  France,  and  what  was 
done  in  it. 

Mrs.  Pratt.  If  it  pleafe  you,  my  Lord,  I  was 
fent  for  to  Mr.  Burdett's  Houlb  in  ^.een-Street  by 
Cheap  fide,  to  know  whether  he  could  have  a  Smack 
to  go  for  France ;  I  told  him  yes,  I  could  help 
him  to  one  ;  he  told  me,  there  were  two  or  three 
Gentlemen  bound  for  France,  as  Merchants  to 
fetch  Silk,  and  I  w^as  at  Mr-  Burdett's  two  or  three 
times,  and  at  laft  Mr.  Ajbton  met  me  there. 

L.  C.  J.  Holt.  Look  upon  the  Gentleman,  is 
that  he  ? 

Mrs  Pratt.  Yes,  that  is  the  Gentleman,  and 
he  met  me  there,  and  meeting  with  Mr.  AJl:)ton, 
he  hired  the  Veffel ;  but  firft  of  all,  he  defired 
us  to  meet  at  the  Dog  Tavern  upon  Ltidgate-Hill, 
to  make  the  Bargain,  and  we  did  meet  there, 
and  were  there  about  an  Hour,  or  an  Hour  and 
a  half,  and  Mr.  Btirdett  did  not  come  j  and  the 
next  Morning,  Mr.  Jfljton  defired  me  to  meet 
him  at  Mr.  Burdett's  again ;  and  the  next  Morning 
I  met  at  Mr.  Burdett's,  and  there  we  made  the 
Bargain  for  loo/.  and  there  was  Six-pence  broke 
in  two  pieces. 

Mr.  Serj.  I'remain.  Was  the  Hundred  Pound 
paid? 

Mrs.  Pratt.  Yes,  but  we  agreed  on  the  ^uef- 
day  Morning,  and  there  was  a  Six-pence  broken 
in  two,  and  Mr.  AJloton  had  both  the  Six-pences 
in  his  Hand,  and  the  'tuefday  Night  the  Hundred 
Pound  was  paid  at  Mrs.  Burdetfs. 

Mr.  Sol.  Gen.     Who  was  by  ? 

Mrs.  Pratt.  There  was  one  Mr.  Elliot,  and 
the  Mafter  of  the  Smack,  and  Mrs.  Burdett. 

Mr.  Serj.  'J'yemain.  Did  they  pay  the  Money 
in  Gold  or  Silver  ? 

Mrs.  Pratt.  This  Gentleman,  Mr.  AJhton, 
told  the  Money,  there  was  93  Guineas  and  a 
Six-pence,  and  Mr.  AJloton  gave  one  half  of  the 
broken  Six-pence  with  the  93  Guineas  to  Mrs. 
Burdett;  and  when  the  Mafter  of  the  Veffel 
brought  the  other  half  of  the  Six-pence,  or  I, 
either  of  us,  we  were  to  have  the  100  /. 

Sir  IV.  ll'il.  Pray  to  what  Place  did  they  hire 
the  Ship  to  go  ? 

Mrs.  Pratt.     To  France. 

Sir  W.  mi.     Who  hired  the  Ship  ? 

Mrs.  Pratt.     That  Gentleman. 

Sir  IV.  IVil.     Who  paid  the  Money  ? 

Mrs.  Pratt.    That  Gentleman,  Mr.  AJJjton. 

Sir  IV.  IVil.  To  what  Hand  was  the  Money 
paid  ? 

Mrs.  Pratt.  It  was  paid  in  Mrs.  Burdett's  Bed- 
Cha.nber,  into  her  Hand. 

Sir  IV.  IVil.     Who  broke  the  Six-pence  ? 

Mrs.  Pratt.  Mr.  Afitou,  that  Day  the  Bargain 
was  made. 

Sir  IV.  IVil.     Who  carried  it  away  ? 

Mrs.  Pratt.  When  the  Money  was  paid,  Mr. 
AJJjton  had  one,  Mrs.  Burdett  had  the  other  Part. 

Mr.  Serj.  I'remain.  To  which  Part  of  France 
were  you  hired  to  go  ? 

Mrs.  Pratt.  To  any  Part  where  they  could 
touch. 

Mr.  Serj.  "trcmain.  Pray  did  they  give  you 
any  Note  about  any  Thing  ?  2 


Mrs.  Pratt.  Yes,  they  gave  me  one  Note  to 
meet  at  the  Dog  Tavern,  and  another  to  meet  at 
the  Seven-Stars  in  Covent-Garden. 

Mr.  Serj.  ^remain.  Who  gave  you  the  Notes? 

Mrs.  Pratt.     Mr.  AjI:>ton  and  Mr.  Elliot. 

Mr.  Serj.  ^remain.     Look  upon  that  Note. 
(IVhichJlje  did.) 

Mrs.  Pratt.  This  to  my  beft  remembrance  Mr. 
AJJjton  wrote,  I  cannot  well  remember  the  Hand. 

Mr.  Serj.  Tremain.  Did  Mr.  AJl.iton  defire  to 
meet  at  the  Dcg  Tavern  ? 

Mrs.  Pratt.  Yes,  and  he  did  meet  at  the  Bog 
Tavern,  but  Burdett  did  not. 

L.  C.  J.  Holt.  When  did  you  meet  at  the  Dog 
Tavern  ? 

Mrs.  Pratt.  On  the  Monday  Night  before 
New  Tear's  Day. 

L.  C.  y.  Holt.     When  was  the  Money  paid  ? 

Mrs.  Pratt.  On  Tuefday  Night,  at  Mrs. Burdett's. 

Mr.  Serj.  'iremain.  After  the  Money  was  paid, 
what  did  you  do  the  next  Day  ? 

Mrs.  Pratt.  Mr.  Ajloton  ordered  a  Note  to  be 
written,  to  meet  at  the  Seven-Stars  in  Covent- 
Garden,  at  one  Mr.  Ktgby's. 

L.  C.  J.  Holt.  At  what  Time  were  you  to  go 
to  Rigby's? 

Mrs.  Pratt.     A  IVednefday  Night. 

L.  C.  J.  Holt.     But  at  what  1  ime? 

Mrs.  Pratt.  Some  time  about  Ten  a  Clock, 
and  we  came  there  accordingly. 

Mr.  Sol.  Gen.     Who  was  with  you  at  Rigby's  ? 

Mrs.  Pratt.  There  was  the  Mafter  of  the  Vef- 
fel, Mr.  Apton  and  Mr.  Elliot,  and  two  Gentle- 
men more,  that  I  never  law  before  nor  fince. 

Sir  IV.  mi.  I  ask  you  again,  who  firft  treated 
with  you  about  hiring  this  Veffel  ? 

Mrs.  Pratt.  Mr.  Burdett  firft  treated  with  mc 
about  it  ? 

Sir  IV.  IVil.     Who  next  ? 

Mrs.  Pratt.     Mr.  Afloton. 

Sir  JV.  IVil.    Who  made  the  Bargain  with  you  ? 

Mrs.  Pratt.     Mr.  Ajloton. 

Sir  W.  IVtl.     Who  paid  the  Money  ? 

Mrs.  Pratt.     Mr.  AJhton. 

Sir  IV.  Wil.     What  can  you  fay  more  ? 

Mr.  Serj.  i'remain.  Pray  let  me  ask  you,  when 
you  came  to  Mr.  Rigby's,  in  what  manner  did 
you  go  away  from  his  Houle,  and  what  was  faid 
at  parting  ? 

Mrs.  Pratt.  Mr.  Afljton  was  not  there  himfelf 
at  firft,  but  he  and  Mr.  Elliot,  and  two  other 
Gentlemen  were  there  afterwards,  and  Mr.  AJh- 
ton's  Wife  faid  fomething  about  Papers  hove  in 
a  Hat  at  Court,  and  about  Ibme  Bodies  being 
chofen  ;  and  one  of  the  Gentlemen  faid  there 
was  nothing  in  that,  I  was  one  that  was  chofen 
laft  Year. 

Mr.  Serj.  I'remain.  Did  AJlAon  and  Elliot  go 
out  together  from  Mr.  Rigby's  ? 

Mrs.  Pratt.     I  did  not  fee  them  go. 

Mr.  Trevor.  Had  you  any  Directions  from 
Mr.  AJlnon  to  fend  for  a  Hamper  or  a  Trunk  ? 

Mrs.  Pratt.  Yes,  that  was  at  Mr.  Burdett's 
Houfe. 

Mr.  Trevor.  When  was  that  Hamper  and 
Trunk  to  be  fent  for  ? 

Mrs.  Pratt.  On  the  IVednefday  Night  before 
we  went  to  Rigby's  Houfe. 

Sir  IV.  IVtl.    Do  you  know  one  IVilliam  Pafeley  ? 

Mrs.  Pratt.    Yes. 

Sir  W.  IVil.    Was  he  with  them  ? 

Mrs.  Pratt.    Yes,  he  was  with  them. 

Sir/^ 
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S,\rIf.lVil.  What Occafion brought hitri thither? 
Mrs.  Pratt.  I  carried  him  to  MrsJ^tirdett's  Houfe. 
Mr.  Trevor.     Pray  did  the  PriJoner  defire  to 
fee  theMafter  of  the  Veflfel,  or  fpeak  with  him  ? 

Mrs.  Pratt.     Yes,  and  when  I  brought   him, 
he  faid  he  liked  him  very  well. 

Mr.  Trevor.     What  is  the  Mafler's  Name? 
Mrs.  Pratt.     IVilliam  Pafeley. 
Mr.  Serj.  Iremain.     Had  you   any  Difcourfe 
■with  Mr.  JJIjtoyis  Wife  after  they  went  away  ? 

Mrs.  Pratt.     We  had  little  Difcourie,  only  (he 
gave  me  Ibme  Viftuals  and  Drink ;  and  fhe  (aid 
flie  hoped  I  would  not  tell  of  her  Plusband. 
Mr.  Serj.  I'reina'm.     What  elfe  did  fhe  fay  ? 
Mrs.  Pratt.      She  hoped  God   would  deliver 
them  out  of  the  Lyon's  Mouth. 

Mr.  Serj.  Tremain.  Did  fhe  fay  any  Thing 
about  Cock-crowing  ? 

Mrs.  Pratt.     Yes,    fhe  faid  fhe   thought  fhe 
fhould  have  no  good  Luck,  for  the  Cock  crowed. 
Mr.  Serj.  I'remain.     Who  was  by  in  the  Cham- 
ber when  the  Money  was  paid  ? 

Mrs.  Pratt.  There  was  the  Mafler  of  the 
Vcffel  by,  and  Mrs.  Biirdett. 

'Juryman.  My  I,ord,  I  heard  her  fay  fbme- 
what  of  fbme  Papers,  which  I  do  not  very  well 
underftand.  Does  fhe  know  of  any  Papers  that 
the  Prifbner  had  ? 

Mr.  Serj.  'I'remain.  That  was  only  about  the 
Two  Notes. 

L.C.J.  Holt.  She  talks  of  Papers  being  fhaken 
in  a  Hat,  but  nothing  can  be  made  of  it. 

L.  C.  J.  Pollexfen.  If  you  would  ask  her  any 
Queftions  before  fhe  goes,  now  is  your  time  to  do 
it. 

Mr.  j^Jlpton.  My  Lord,  I  defire  fhe  may  fland 
up  again.  Mrs.  I  ask  a  Queftion,  not  fo  much 
in  Kindnefs  to  myfelf,  as  Juftice  to  another 
Gentleman.  You  lay  Mr.  Elliot  writ  one  of  the 
Notes. 

Mr.  Pratt.  Yes,  as  I  remember,  it  was  that 
to  meet  at  Mr.  Kighys. 

Mr.  AJIjton.  I  do  it  to  juflify  that  Gentleman, 
I  take  that  Note  upon  myfelf;  and  you  fay  I 
hired  the  Ship,  and  Mr.  Elliot  was  by. 

L.  C.  J.  Holt.  Look  you,  Mr.  Afiton,  Mr.  Elliot 
is  not  now  upon  his  Trial,  it  concerns  you  only 
to  ask  fuch  Queflions  as  relate  to  yourfelf.  What 
is  faid  now  concerning  Mr.  Elliot.^  goes  for  no- 
thing againft  him. 

Mr.  AJljton.  My  Lord,  I  do  it  only  to  do 
him  Jultice. 

L.  C.  J.  Holt.  But  you  are  to  ask  Queflions 
only  for  yourfelf 

Mr.  AJJytoii.  Remember,  good  Woman,  you 
are  upon  your  Oath  -,  and  have  a  Care  of  for- 
fwearing  yourfelf;  my  Blood  is  at  Stake. 

Mrs.  Pratt.  I  am  fure  I  fay  nothing  but  the 
Truth. 

Mr.  AJhton.  Did  I  ever  fpeak  to  you  of  going 
to  France  ? 

Mrs.  Pratt.     Yes,  you  did. 
Mr.  Afjton,     As  I  hope  for  Salvation  I  did  not. 
Mrs.  Pratt.     And  another  Thing  you  told  me 
more,  if  I  helped  this  well  away,  you  would  help 
me  to  the  Earning  of  looo  /.  before  Lady-Day. 

Mr.  AJJjtcn.  Gentlemen,  as  to  what  was  faid 
of  that  kind,  of  helping  her  to  looo/.  is  no  great 
Matter  to  the  Thing  in  Hand  ;  for  if  I  was 
minded  to  go  out  of  the  Kingdom,  it  was  necef^ 
fary  to  ufe  all  Arguments  I  could,  to  perfuade 
her  to  help  me  to  go  away. 
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L.  C.  J.  Holt.  Mr.  AJJjtoii.,  you  muft  flay  your 
time  before  you  fpeak  to  the  Jury  ;  make  your 
Obfervations  upon  the  Evidence  to  yourfelf,  you 
fhall  be  heard  at  large  all  that  you  can  fay  in 
your  proper  Time. 

Mr.  Afiton.  I  do  afTure  myfelf,  my  Lord,  of 
all  the  Favour  that  can  be  fhewn  to  a  Man  in  my 
Circumftances. 

L.  a  J.  I-Iolt.  You  fhall  have  all  that  is  jufl, 
I  do  affure  you. 

Mr.  AJJjton.  My  Lord,  I  am  glad  in  the  Cir- 
cumftanccs  I  am  in,  that  I  am  to  be  tried  before 
your  Lordfliip.  But,  good  Woman,  by  "Virtue 
of  the  Oath  that  you  have  taken,  did  I  ever  fpeak 
to  you  diredily  or  indiredly  of  going  to  France  .<' 

Mrs.  Pratt.  Yes,  and  you  asked  for  a  Hole 
to  hide  what  you  might  have  occafion  to  keep 
fecret. 

Mr.  AJhton.     But   I  ask  you  about  going  to 

France ;  did  I  fpeak  to  you  about  going  to  France? 

Mrs.  Pratt.     Yes,  you  did. 

Mr.  AJJjton.     Then,  as  I  hope  to  be  faved,  I 

never  fpoke  diredly  or  indiredly  of  going  to 

France  to  her. 

Mrs.  Pratt.  You  were  not  to  go  for  Holland 
or  Flanders.,  I  am  fure. 

Mr.  AJIjton.  Nay,  I  did  take  it  for  granted, 
that  you  did  know  before  I  met  you,  that  we 
were  to  go  to  France  ;  but  I  never  fpoke  to  you 
of  it  in  my  Life,  that  I  am  fure  of;  but  I  only 
urge  this  to  let  your  Lordfiiip  know,  that  Wo- 
man has  forgotten  herfelf 

L.  C.  J.  Pollexfen.  Mr.  Apjton,  You  will  have 
all  lawful  Favour ;  but  your  Time  for  arguing 
upon  the  Evidence  is  not  come. 

Mr.  Serj.  T'hompfon.  You  muft  ask  your  Que- 
flions now,  and  make  your  Obfervations  after- 
wards ;  you  muft  referve  yourfelf  for  that,  till 
after  we  have  done. 

Mr.  AfJjton.  But  then,  my  Lord,  I  (hall  have 
too  many  Things  for  my  Memory  to  retain  ;  and 
therefore  I  beg  leave,  as  they  occur  to  my  Me- 
mory now,  and  as  the  Witneffes  go  along,  to 
make  my  Obfervations. 

Mr.  Serj.  I'remain.  Mrs.  Pratt^  Pray,  when 
the  Veflel  was  hired,  and  you  were  told  it  was 
to  go  to  France.,  what  Perfbns  did  Mr.  AJhton  fay 
were  to  go  with  him  ? 

Mrs.  Pratt.  Three  Perfbns  he  faid  were  to  go, 
but  he  did  not  name  them. 

Mr.  Serj.  i'remain.  Then  fet  up  William  Pafeley. 

(Which  was  done.) 
Sir  JV.  Williams.     What  can  you  fay  of  any 
fbr  the  hiring  of  a  VefTel  ? 

Pafeley.  I  did  not  know  the  Veffel  was  hired 
before  I  came  thither. 

Mr.  Serj.  I'hompjon.  Prithee  tell  us  what  thou 
doft  know. 

Pafeley.  The  Woman  came  to  me  when  1  was 
at  Billingfgate,  and  faid  I  muft  go  a  little  Way 
along  with  her ;  and  as  we  were  going,  fhe  told 
me  it  was  to  go  to  Mr.  Burdctfs  in  ^teen-Street ; 
and  when  we'came  there,  Elliot  and  y.pton  were 
not  within:  But  by  that  time  we  had  been  there 
a  little  while,  in  came  Mr.  Afjtou,  and  prefently 
after  him  Mr.  Elliot  ;  and  Mr.  AJhton  bid  the 
Woman  give  him  the  Money  out  of  the  Place 
where  it  was. 

Juryman.     My  Lord,  we  do  not  hear  him. 
Sir  W.  Williams.     Pray  begin  again,  and  fpeak 
out. 

Pafeley.  I  met  with  this  Woman  at  Billiiigfgate^ 

and 
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and  Oie  told  me  I  muft  go  a  little  away  along 
with  her. 

L-  C.  J.  Holt.     That  Woman,  name  her. 

Pajeky.  Mrs.  Pratt ;  and  I  went  along  with 
her,  and  askt  her  where  fhe  was  going  ;  fhe  faid 
up  into  ^een-Street :  And  coming  to  ^{ecu-Street ^ 
we  went  to  Mr.  Burdett's  Houfe,  1  was  never 
there  in  my  Life  before.  When  I  came  there, 
j4Jhto}i  nor  EHiot  were  either  of  them  there  ; 
after  a  little  while  in  came  yJjJjto}/,  and  prefently 
after  in  came  Elliot,  and  he  went  up  Stairs  into 
the  Bed-chamber ;  and  being  in  the  Bed-cham- 
ber, they  brought  the  Money  out,  rolled  up  in  a 
half  Sheet  of  Paper,  fet  up  an  Edge,  and  told  it 
out  at  the  Window. 

X.  C.  y.  Holt.     Who  told  it  ? 

Pafeley.  Ajljton  told  the  Money  out  ;  and 
after  the  Money  was  told,  he  pulled  out  two 
pieces  of  a  Six-pence,  and  when  he  had  pulled 
out  the  two  pieces  of  a  Six-pence,  he  gives  one 
half  to  this  Mrs.  Burdett,  r.nd  the  other  half  he 
kept  himfelf;  and  he  bid  her  pay  this  fame  Money, 
when  the  other  half  Six-pence  that  yJfljton  kept, 
came  to  this  Woman,  to  match  that  which  fhe 
had  i  and  after  the  Money  was  told,  we  ftaid  but 
a  fmall  while  there,  and  came  down  Stairs  j  and 
when  we  came  down  Stairs  we  went  down  to 
Billing/gate.  I  think  John  F/JJjer  was  there,  and 
we  carried  away  with  us  a  Trunk  and  a  Hamper ; 
yohn  F/JJjer  tarried  the  Trunk,  and  another  Man 
the  Hamper  ;  and  after  that  we  had  carried  the 
Things  on  Board,  I  came  up  to  the  Houle  again  ; 
and  after  1  came  up  to  the  Houfe,  they  diredted 
us  to  go  to  the  Se-ven-Stars  in  the  little  Piazza, 
there  was  a  Note  written  to  diredt  us,  which  or- 
dered us  to  go  thither  betwixt  10  and  11  at  Night. 
When  we  came  there,  I  think  there  was  neither 
of  them  there  prefent,  but  by  that  time  we  had 
been  there  a  fmall  Space,  in  they  both  came 
and  fate  down  ;  and  a  Gentleman  came  in  and 
faid  the  Cock  crowed,  and  therefore  they  fhould 
have  no  good  Luck.  And  then  they  talked 
about  Papers  being  toffed  in  a  Hat,  I  don't  know 
what,  and  in  came  two  Gentlemen  more,  juft 
before  we  went  away,  to  fee  them ;  and  after 
thole  Gentlemen  had  ietn  them,  they  ftaid  but 
a  little  while.  Says  Elliot  to  me,  Mafter,  come 
along  with  me  ;  fo  I  went  along  with  him,  and 
we  came  to  Surrey  Stairs,  and  on  the  Corner  on 
the  Left-Hand,  there  was  an  Alehoufe.  He 
called  the  Waterman  out  of  the  Alehoule,  and 
he  bid  me  go  before,  and  I  went  down  ;  and  by 
the  Time  that  I  had  gotten  down,  the  Waterman 
came  and  hnllcd  his  Wherry  to,  and  I  went 
in,  and  by  that  time  1  was  gotten  to  the  Stern, 
down  came  y^Jbly  and  Elliot,  and  my  Lord,  and 
his  Man. 

L.  C.  J.  Holt.     You  mean  AJljton,  not  Apby  ? 

Pafeley.  Yes,  my  Lord,  that  is  the  Man. 
And  after  they  had  got  into  the  Wherry,  and 
were  feated,  they  bid  the  Waterman  put  off 
from  Land,  and  fo  we  went  through  Bridge ; 
and  after  we  were  through  Bridge,  we  got  on 
Board  the  Smack,  and  they  got  into  the  Cabbin  ; 
and  when  they  were  got  into  the  Cabbin,  I  cal- 
led my  Men,  and  bid  them  hale  up  the  An- 
chor, and  they  did  fo  ;  it  proved  to  be  but  little 
Wind,  but  that  Tide  we  got  below  half-way 
Tree,  and  were  forced  there  to  drop  our  An- 
chor, and  ftay  till  the  next  Morning  :  The  next 
Morning  we  weighed  Anchor,  and  by  that  time 
it  wae  Nine  a  Clock,    we  got  to  Lou^-Keacb, 


where  lay  the  George  Man  of  War,  and  there 
they  hid. 

Mr.  Sol.  Gen.     And  how  was  the  hiding  pray  ? 

Mr.  Pafeley.  It  was  down  in  the  Quarters 
under  the  Hatches. 

Mr.  Sol.  Gen.     Why  did  they  hide  ? 

Pafeley.  We  reckoned  they  would  come  on 
Board  a  PrefHng,  and  they  bid  me  fhcw  my 
Protedlion. 

Mr.  Serj.  'Tremain.  Did  they  defire  to  be 
hid? 

Pafeley.  Yes,  and  after  we  came  by  the 
George  Man  of  War,  they  came  up  again,  and 
remained  afterwards  in  the  Cabbin,  till  we  came 
almoft  to  Gravcjeiid  :  A  little  before  we  came  to 
Gra'vefend,  they  all  hid  again  ;  and  when  they 
were  hid,  remained  hid  all,  1  think,  but  only 
Elliot,  I  think,  he  popt  up ;  and  they  were  re- 
fblved  to  go  eat  their  Vi(5tuals ;  but  then  I  told 
them  there  was  a  Barge  a  coming,  and  fb  he 
went  down  again,  and  there  they  remained  till 
they  were  taken,  for  the  Barge  was  on  Board 
prefently,  and  found  them  there. 

Mr.  Serj.  ^remain.  What  kind  of  Place  was 
it  that  they  were  hid  in  ? 

Pafeley.  They  could  not  fit,  nor  ftand  up- 
right in  it,  but  lay  all  along,  or  leaned  on  their 
Elbows. 

L.  C.  J.  Holt.  What  did  they  lie  upon  there, 
pray  ? 

Pafeley.  There  was  Ballaft,  and  flit  Deal  a- 
top  of  the  Ballaft. 

Mr.  Serj.  ^hompfon.  Well,  what  happened 
when  the  Captain  came  on  Board  ? 

Pafeley.  When  Captain  Billop  came  on  Board, 
Mafter,  fays  he,  you  have  got  a  Couple  of  ftout 
young  Men,  I  muft  prefs  them,  or  to  that  Ef- 
fed.  I  hope  not  fo.  Captain,  laid  L  Why 
what  have  you  to  fhew,  fays  he  ?  I  told  him,  I 
had  a  Protedion.  Let  me  fee  it,  fays  he :  So  I 
fhews  him  my  Protection,  and  he  looks  in  it. 
Well,  fays  he,  Mafter,  I  muft  look  farther ; 
and  went  to  rights  to  the  Place  where  they  lay, 
and  found  them  lying  all  together.  After  they 
were  taken,  and  were  come  out,  Captain  Billop 
commanded  them  into  his  Boat,  and  commanded 
me  and  my  two  Men,  to  go  into  the  Barge ; 
afterwards  he  fet  his  Man  on  fhoar  at  Hungerford 
Stairs ;  and  when  we  came  to  IVbitehall  Bridge, 
the  Gate  was  not  opened,  and  we  ftaid  a  little 
while  at  IVbitehall  Bridge ;  and  when  we  came 
a  Shoar,  Elliot  gave  me  half  a  Crown,  and  bid 
me  fay,  when  I  came  upon  my  Examination, 
that  we  were  bound  for  Flanders,  and  not  for 
France. 

Mr.  Serj.  Tremain.  Where  were  you  bound 
for,  pray  ? 

Pafeley.  They  examined  me  in  the  Chamber, 
when  they  paid  the  Money,  if  I  knew  they 
went  to  France ;  and  I  told  them.  Yes,  very 
well. 

Mr.  Serj.  I'bompfon.  Did  they  defire  you  to 
go  to  any  particular  Port  in  France  ? 

Pafeley.  No,  we  were  to  touch  at  any  Place 
we  could. 

Sir  IV.  iniliams.  Did  they  mention  any  thing 
of  Flanders  to  you  ? 

Pafeley.     No,  they  did  not- 

X.  C.  J.  Holt.  Did  any  body  mention  going 
to  France  to  you  ? 

Pafeley.  Yes,  they  did.  They  askt  me, 
whether  I  could  carry  them  to  France  fafe. 

L.Cj.Holt. 
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L.  C.  J.  Holt.     Who  did  ask  you  that  ? 

Pafeley.  Elliot  or  yljljton,  one  of  the  two,  I 
cannot  diredly  fay  which ;  but  if  I  be  not  mif^ 
taken,  it  was  Aflnon. 

Mr.  Serj.  T'rematn.  When  came  you  from 
Rigby's  at  the  Senjea-Stan  ?  Who  came  away  with 
you? 

Pafeley.     AJloton  and  Elliot. 

Mr.  Serj.  ^remain.  Did  Elliot  and  Afhton  both 
come  out  with  you  ? 

Pafeley.     Yes,  they  did. 

Mr.  Serj.  I'remain.  And  did  they  part  after 
they  were  come  out  ? 

Pafeley.  Yes,  Afloton  did  go  away  from  us  pre- 
fently  after  we  were  come  out. 

Mr.  Serj.  I'hompfon.  When  you  came  on  Board, 
had  you  any  Difcourfe  with  AJhton  about  going 
to  France  ? 

not  that  I  remember. 
Did  you  go  on  Foot  from  the 
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And  did  they  part  after  you 


Pafeley.     No 
L.  C.  J.  Holt. 
Seven- Stars  ? 
Pafeley.     Yes, 

L.  a  y.  Holt. 

came  out  ? 

Pafeley.     Yes,  they  did. 

L.  C.  y.  Holt.  And  who  went  with  you,  did 
you  fay  ? 

Pafeley.     Elliot  came  with  me. 

L.  C.  y.  Holt.     Whither  went  Mr  Afiton  then  ? 

Pafeley.     I  cannot  tell,  my  Lord. 

Mr.  Sol.  Gen.  What  did  he  fay  to  you  when 
he  went  from  you  ? 

Pafeley.     He  bid  me  go  along  with  Elliot. 

L.  C.  y.  Holt.  Was  Mr.  AJlmn  there  as  foon 
as  you  ? 

Pafeley.  Not  quite ;  but  by  that  time  the 
Waterman  had  got  the  Boat  to  the  Shore,  and  I 
in  the  Stern,  they  were  all  come  down. 

L.  C.  y.  Holt.  When  AJliton  came,  who  came 
along  with  him  ? 

Pafeley.  I  faw  them  all  upon  the  Stair-head  ; 
1  was  in  the  Boat  when  they  came.  I  never  faw 
my  Lord,  till  he  was  upon  the  Stairs- 

yuryman.  My  Lord,  1  defire  to  ask  him. 
What  the  Sum  of  Money  was,  that  was  paid  at 
Burdett's  ? 

Pafeley.     It  was  93  Guineas  and  Six-pence. 

i.  C.  y.  Holt.     Who  brought  it  ? 

Pafeley.     It  was  laid  down  in  the  Window. 

L.  C.  y.  Holt.  But  I  ask  you,  who  brought 
it? 

Pafeley.  I  did  fee  AJJjton  bring  it,  and  lay  it 
down  in  the  Window,  and  he  told  it  out,  and 
put  it  up  again,  and  gave  it  to  Mrs.  Burdett. 

yuryman.  My  Lord,  I  defire  to  know  what  is 
the  ufual  Rate  to  go  to  Flanders ;  what  may  a 
Smack  and  three  Men  deferve  ? 

Pafeley.  Truly  I  cannot  tell,  I  never  went 
upon  my  own  account  in  my  Life. 

L.C.y.Holt.  Mrs.  Pratt,  what  fay  you,  what 
is  the  ufual  Rate  to  go  for  Flanders  or  Holland  ? 

Mrs.  Pratt.  I  believe  they  may  go  for  a  mat- 
ter of  20/.  or  30  /. 

L.  C.  y.  Holt.  You  hear  them.  Gentlemen, 
what  they  fay  ? 

yuryman.  Yes;  but,  my  Lord,  he  fays,  he 
gave  them  Notice  the  Barge  was  a  coming  :  I 
defire  to  ask  him,  Did  he  know  there  was  a 
Dcfign  to  fearch  him  or  no  ? 

Pafeley.  Sir,  I  knew  that  there  was  a  Search 
for  Seamen. 

L.  C.  y.  Holt.  But  did  you  know  there  was  to 
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be  a  Search,  in  order  to  the  taking  thefe  Gentle- 
men on  Board  you  ?  For  that  is  the  Qucftion,  I 
believe,  the  Jury  would  ask  you. 

Pafeley.     No,  I  did  not  know  of  it. 

Mr.  Sol.  Gen.  But  you  fay,  thefe  Gentlemen 
defired  to  be  hid? 

Pafeley.     Yes. 

Mr.  Sol.  Gen.  And  you  hid  them  according  ta 
their  Defire? 

Pafeley.     Yes. 

Mr.  Serj.  I'remain.  Before  you  went  on  Board, 
had  you  any  Difcoufe  of  hiding  ?  Did  they  ask 
you  for  a  Place  to  hide  in  ? 

Pafeley.     Yes,  they  did. 

Mr.  Serj.  1'remai?i.     Who  did  ? 

Pafeley.  Afloton  and  Elliot  both  ask'd  if  there 
were  a  Place  in  the  Ship  to  hide  them,  and  I  told 
them,  yes,  there  was. 

L.  C.  y.  Pollesfen.  Mr.  AJJjton,  will  you  ask 
him  any  Queflions  ? 

Mr.  Afiton.  My  Lord,  I  defire  to  ask  him  this 
Queftion  :  Did  we  defire  you  to  come  and  hide 
us,  or  did  you  defire  us  to  go  down  ' 

Pafeley.  You  defired  this  of  us,  that  if  we  faw 
any  Man  of  War's  Boat  we  would  tell  you,  that 
you  might  be  hid. 

Mr.  Serj.  f remain.  Pray  repeat  that  over  again, 
did  they  defire  you  to  give  them  Information 
when  any  Boat  was  coming,  that  they  might 
hide,  or  did  you  defire  them  to  hide  yourfelf  ? 

Pafeley.     They  defired  it  of  me. 

Mr.  Serj.  ^hompfon.  Then  fet  up  Charles 
Betfwortk. 

Mr.  Serj.  'I'remain.  Before  Betfworth  is  ex- 
amined, I  would  ask  Pafeley  one  Queflion  ?  Was 
there  any  Coat  left  on  Board  you  ? 

Pafeley.  Yes,  there  were  two  Coats  of  the 
Waterman's  left  on  Board,  and  I  took  them  and 
lock'd  them  up. 

Mr.  Serj.  ^remain.  Is  that  the  Man  that  own'd 
the  Coats  ? 

Pafeley.     Yes,  it  is. 

Sir  IV.  Williams.  Then,  Betfworth,  will  you 
give  an  Account  of  what  you  know  againfl  the 
Prifoner  at  the  Bar  ? 

Betfworth.  I  cannot  tell,  my  Lord,  I  never 
faw  the  Gentleman  in  my  Life  before,  that  I 
know  of 

Sir  IV.  IVilliams,  Prithee  hear,  Friend,  tell 
what  you  know  of  carrying  any  Gentlemen  on 
Board  the  Smack. 

Betfworth.  If  it  pleafe  your  Lordfh'p,  I  was 
going  Home  from  our  Stairs  about  7  or  8  a  Clock 
in  the  Evening ;  that  is,  from  Surrey  Stairs,  and 
a  Gentleman  called,  Sculler.  Said  I  to  him.  Sir, 
where  do  you  go  ?  Says  he,  As  far  as  the  Tower ; 
faid  I,  'Tis  againft  Tide,  I  cannot  go  ^  it  will  be 
Ten  a  Clock  before  it  be  high  Water.  Says  he, 
W'  ill  you  go  with  us  at  that  Time  ?  Said  I,  V\  hat 
will  you  give  me?  Will  you  give  me  half  a 
Crown  ?  then  I'll  carry  you  down,  for  I  cannot 
flay  out  fo  late  for  nothing.  Yes,  fays  he,  I 
will  give  it  you.  Then  I  came  and  brought  my 
Boat  to  the  Shore  ;  he  asked  me  then.  What  my 
Name  was ;  I  told  him  Charles  Betjworth.  Says 
he,  Will  you  be  f ure  to  ftay  till  we  come  ?  Yes, 
faid  I,  if  you  will  be  fure  to  come;  and  if  I  be 
not  here,  I  will  be  at  fuch  a  Houfe,  an  Ale- 
houfe,  that  was  there  by  ;  the  Sign  of  the  S.can  : 
So  I  {laid,  and  carried  a  Fare  or  two  over  the 
Water  ;  and  about  11  a  Clock  comes  a  Gentle- 
man down,  and  calls  Charles,  and  I  went  out  a 
N  n  n  Doors 
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Doors  down  towards  my  Boat,  and  there  comes 
one  Gentltman  down,  and  a  kind  of  a  Seaman, 
as  I  thought  ;  and  the  Seaman  went  into  the 
Stern,  and  the  Gentleman  lat  down  at  the  Back- 
board, and  there  was  three  Gentlemen  more 
came  down  the  Stairs  into  the  Boat ;  one  had  a 
whitilh  Cloak,  and  the  othtr  a  loofe  Coat ;  and 
they  brought  a  Leather  Bag  that  would  hold 
about  a  Peck ;  fo  I  put  off  with  them,  and  rowed 
down  the  River,  and  all  that  I  heard  them  fay, 
was,  when  we  came  under  the  •Tewple,  fays  one 
of  the  Gentlemen,  When  do  you  hear  the  King 
goes  away '  Says  another  of  them,  He  goes  away 
a  Tt'.efdo.y  ;  and  when  we  got  through  Bridge, 
one  of  the  Gentlemen  ask'd  where  the  Veflel  lay, 
and  a  Man  in  the  Stern  faid,  On  Soutbivark  Side, 
over-a<^ainft  the  fower  ;  and  when  we  came  a  lit- 
tle below  ^.^z/Z/^^nV/^f,  neur  Pickle- Herring  Stairs, 
the  Maftcr  (aid.  There  lies  theVeffel,  and  it  had 
a  long  Pendant  and  a  Top  Sail  loofe ;  fo  they  paid 
me  before  they  came  on  Board,  and  when  they 
were  got  a  Board,  away  rowed  I ;  and  when  I  came 
to  Land  to  take  out  my  Sculls  and  Things,  there 
I  mift  my  Cloaths ;  and  I  rowed  after  them,  think- 
ing they  could  not  be  got  far  i  but  when  I  came 
to  the  Place  where  they  went  on  Board,  the  Veffel 
was  gone,  and  I  rowed  down  as  low  as  Lime- 
houfe  Reach,  and  in  Blackwall  Reach  I  overtook  a 
Veffel,  which  I  thought  was  the  Veffel.  I  ask'd 
them  who  they  belonged  to,  and  they  faid  they 
came  from  Horfeleydo'wn,  and  I  made  anfwer,  I 
brought  two  Fares  on  Board  a  Veffel  at  Pickle- 
lerring  Stairs,  and  had  forgot  to  take  my  Cloaths 
that  they  had ;  they  made  Anfwer,  I  brought  no 
Fare  on  Board  them  ;  fb  I  rowed  on  farther  be- 
yond Barkhifbelf,  and  becaufe  there  was  no  Wind, 
I  thought  none  could  have  gone  beyond  that 
Place,  and  therefore  refolved  to  row  back  again 
when  it  was  Flood  ;  and  I  rowed  up  to  Greenwich, 
but  could  not  meet  with  the  Veffel ;  and  I  heard 
nothing  of  my  Cloaths,  till  lafl  Friday  was  Seven- 
night  I  had  my  Cloaths  brought  to  me. 

Sir  IV.  IVtUiams.  Can  you  lay  this  Gentleman, 
Mr.  yifJjton,  the  Prifoner  at  the  Bar,  was  one  of 
them  that  you  carried  on  Board  the  Smack  ? 

Betfworth.     No,  I  know  never  a  one  of  them. 

Mr.  Serj.  Ircmain.  But  you  fay  the  Perfons 
that  you  took  in  at  Surrey  Stairs  carried  away 
your  Cloaths  with  them  ? 

Betfworth.     Yes,  Sir. 

Mr.  Serj.  'Trematn.  Then  I  ask  you,  Pafeley, 
is  that  one  of  the  Perfons  that  he  brought  on 
Board  your  Smack  ? 

Pafeley.     Yes,  he  was. 

Mr.  Serj.  'Trematn.  How  many  came  on  Board 
the  Smack  ? 

Pafeley.  Four ;  my  Lord  Prejion,  Mr.  Afliton, 
Mr.  Elliot,  and  my  Lord  Preftons  Man. 

Mr.  Serj.  ^remain.  Did  you  take  in  your 
Pendant  ? 

Pafeley.     Yes,  I  did. 

Mr.  Serj.  Tremain.     When  did  you  take  it  in  ? 

Pafeley.     As  loon  as  we  weighed  Anchor. 

Mr.  Serj.  I'reniain.  How  came  you  to  take  it 
in? 

Pafeley.    Elliot  fpoke  to  me  to  take  it  in. 

L.  C.  7.  Holt.  Did  they  mention  how  m.any 
were  to  go  in  the  Smack  ? 

Pafeley.  He  faid,  there  were  three  of  them,  not 
four,  as  I  remember,  that  were  to  go. 

Sir  //'.  irilliams.  Will  )ou  ask  him  any  thing, 
Mr.  /Ifioton  ? 


Mr.  ylfJjton.  No,  Sir :  But  1  defire  the  W'o- 
man  may  not  go  out  of  Court. 

L.  C.  J.  Holt.     No,  no ;  She  fhall  flay. 

Mr.  Serj.  I'bompfon.  Then  call  John  Ftfher, 
and  James  Amonds.       ^Filher  flood  up.) 

Sir  IV.  iVilltams.  Pray  do  you  acquaint  the 
Court  and  the  Jury  what  you  know  of  this  Mat- 
ter, whether  you  carried  any  Things  on  Board 
the  Smack,  and  what,  and  who  came  on  Board, 
and  what  hapned. 

FifJjer.  My  Lord,  a  matter  of  fix  Hours  before 
they  came  on  Board,  my  Maftcr  carried  me  a 
Shore,  and  brought  me  to  Mr.  Burdetfs  Houfe, 
and  gave  me  a  Trunk,  and  I  went  with  it,  and 
another  Man  with  a  Hamper,  and  brought  them 
on  Board  ;  and  about  11  or  12  a  Clock,  my  Ma- 
fter  comes  and  brings  Mr.  Afnton  and  the  other 
aboard  ;  and  he  bid  me  go  forward,  and  heave 
up  the  Anchor,  and  fb  I  did,  and  we  went  down 
the  River  ;  but  we  could  go  but  a  little  way  be- 
caufe there  was  no  Wind ;  and  when  we  came  to 
Halfivay-tree,  the  Tide  turning,  we  were  forced 
to  caft  Anchor  again,  and  ftay  till  the  Morning  -, 
and  in  the  Morning  we  weighed  Anchor  again 
about  8  a  Clock,  and  about  9  we  came  into 
Long  Reach,  where  lay  the  George  Man  of  War, 
and  then  Mr.  AfJoton  and  they  hid  ;  and  when  we 
came  below  them  again,  they  came  up  again  till 
we  came  almoft  near  the  Block-Houfes  at  Grange  fend, 
and  there  they  hid  again ;  and  Mr.  Aflnon,  I  think, 
came  up  afterwards,  and  bid  me  go  down  to  the 
Hamper,  and  fetch  them  up  fome  Victuals  for 
their  Dinner,  and  I  went  down  and  fetched  up 
fome  Beef,  and  Mr.  Afloton  took  hold  of  it  j  and 
I  took  a  Bottle  of  Wine  or  two  out ;  and  juft 
before  I  brought  all  the  Viduals  up,  the  Barge 
was  fpied  a  coming  to  us  ;  and  then  he  went 
down  again,  and  there  they  hid,  and  the  Piece 
of  Beef  was  a  Top  of  them.  Captain  Btllop,  when 
he  came  near,  waved  his  Hat,  to  bid  us  lie  by  j 
and  we  did  lie  by  till  he  came  up  to  us  ^  and 
when  he  came  up  to  us,  fays  he.  Matter,  you 
have  gotten  a  Couple  of  good  likely  Men,  worth 
the  coming  on  Board  for.  Says  the  Matter,  I 
hope,  Captain,  you  won't  prefs  them.  What 
have  you  to  keep  you  clear  ?  Says  he,  I  have 
a  Protedion.  Have  you,  fays  the  Captain  ? 
Let  me  fee  it.  So  he  fhewed  him  the  Protedion, 
and  he  read  both  our  Names  in  it.  Then,  fays 
he,  Mafter,  I  muft  look  farther ;  and  he  went 
down  to  the  Quarter-Hatches,  and  took  them  up 
juft  where  they  lay.  Firft  my  Lord  came  out ; 
and  he  fcarched  them  all,  as  they  came  out. 
Mr.  Elliot  came  out  next,  and  Mr.  AJljton  ftaid 
within,  being  the  laft  Man.  And  after  he  had 
fearched  them,  and  done  what  he  pleafed,  he 
got  all  the  Papers  and  Writings ;  then  he  com- 
manded us  all  to  go  into  the  Barge,  and  they 
came  on  Board  the  George  Frigate  in  Long  Reach. 
And  at  the  Ship,  Mr.  Elliot  came  to  us,  and 
bid  us  fay,  we  were  going  to  Flanders.  And 
after  we  came  to  //  'bitehall,  Mr.  Afhton  gave  me 
a  half  Crown  Piece,  and  bid  me  fay,  we  were 
bound  for  Flanders,  and  not  for  France. 

L.  C.  J.  Holt.  Was  that  after  they  were  taken, 
or  before  ? 

L.  C.  J.  Pollexfen.  When  was  the  firft  time, 
that  they  would  have  you  fay,  they  were  bound 
for  Flanders  ? 

Fifloer.  It  was  on  Board  the  George  Frigat  in 
Long  Reach. 

L.  C.  J-  Holt.     Who  was  it  that  bid  you  fay  fo  ? 

Fifher. 
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FiJJjer.  Mr.  Elliot  and  Mr.  AJljton  both,  in  the 
Ship's  Steerage,  where  they  came  to  us. 

L.C.J.  Pollexfen.  Where  was  the  next  Place, 
that  they  bid  you  fay  {o  ? 

njJper.  At  IVh'ttehall  Bridge  AJloton  gave  me  a 
half  Crown  Piece,  and  bid  me  fay  fo. 

Juryman.  Did  he  fpcak  that  aloud,  or  foftly 
at  Whitehall  ? 

FiJIkt.     He  whifpered  it  in  my  Ear. 
L.  C.  J.  Hdt.     Did  they  ever  fay  they  were 
bound  for  Flanders.,  till  after  they  were  taken  ? 
FiJJjcr.     No. 

Mr.  Serj.  T'reinain.  What  manner  of  Place  was 
this  that  they  hid  in  ? 

Fiper.  An  ugly  Hole,  where  a  Man  has  no 
Room  to  lie  along  at  Eafe  ;  he  can  neither  ftand 
upright,  nor  fit  upright. 

Mr.  Seri.  I'remani.     Did  you  fee  the  Water- 
man that  brought  them  on  Board  ? 
FiJJjer.     No. 

Mr.  Serj.  ^remain.  Was  there  any  Waterman's 
Coat  left  ? 

Ftjljer.     Yes,  there  was  two. 
L.  C.  J.  Hrlt.     But  didft  thou  fee  the  Boat  ? 
Fifier.     We  were  afieep  when  they  came  on 
Board,  and  the  Boat  was  put  off  affoon  as  ever 
they  came  on  Board. 

Mr.  Serj.  I'remain.  Then  affoon  as  ever  they 
were  on  Board,  you  got  up  the  Anchor,  and 
pulled  in  the  Pendant  ? 

FiJJjer.  Yes  We  immediately  hove  up  the 
Anchor,  and  took  in  the  Pendant. 

Mr.  Serj.  I'ronain.  Did  any  Sculler  hale  you 
afterwards,  as  you  were  going  down  ? 

Fijl:ier.     Yes,  as  we  were  going  down  there  did. 
Mr.  Serj.  I'remain.     What  did  you  fay  to  him  ? 
Ftjher.     I  was  not  fleering  then ;  but  this  other 
Man  made  Anfwer. 

L.  C.  J.  Holt.  Mr.  AJljton,  Will  you  ask  him 
any  Thing  ? 

Mr.  Afloton.  When  I  gave  you  the  half  Crown 
that  you  fpeak  of,  what  did  I  fay  to  you  ? 

Fifljer.  You  bid  me  when  I  came  to  be  ex- 
amined, fay  we  were  going  to  Flanders,  and  not 
to  France. 

Mr.  Ajloton.     What  did  I  fay  elfe  ? 
Vtfloer.     You  bid  me  take  that  half  Crown  for 
to  Night,  to  help  to  bear  my  Charges,  and  To- 
morrow you  would  take  farther  Care  of  us. 

Mr.  Ajloton.  I  told  you,  you  were  Prifbners 
now,  and  I  gave  you  that,  and  told  you  I  would 
take  farther  Care  of  you. 

Fijloer.  You  did  not  fay  we  were  Prifoners, 
but  you  faid  you  gave  me  that  to  help  bear 
Charges  for  that  Night,  and  on  the  Morrow  you 
would  take  farther  Care  of  us. 

Mr.  Serj.  ^bompfon.  Then  fet  up  James  Amends. 
Sir  IV.  IVilliams.     Are  you  fworn,  Friend  } 
Amonds.     Yes,  Sir. 

Sir  IV.  IVilliams.  Then  let  the  Court  and  the 
Jury  know  what  you  can  fay  in  this  Matter. 

Amends.  My  Lord,  they  came  on  Board  about 
II  or  12  a  Clock  at  Night ;  I  was  afieep  in  the 
Cabbin,  and  heard  a  Boat  coming  aboard,  and 
I  turned  out,  and  before  I  could  get  out  of  the 
Cabbin,  they  were  got  aboard,  and  I  fee  no 
Boat,  nor  nothing.  So  fiys  the  Mafler,  Go 
fo''v,ard  and  heave  up  the  Anchor  ;  and  after 
%ve  had  heaved  up  the  Anchor,  I  goes  into  the 
Ship  to  tow  the  VefTcl  down,  becaufe  there  was 
no  Wind,  and  we  would  net  let  the  Veffel  go 
foul  on  the  Ships  that  were  in  the  River,  and  a 
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little  after  wc  came  on  Board  again;  and   when 
I  came  on  Board  again,  they  were  all  on  Board, 
all  Four.     After  that  comes  a  Waterman,  and  I 
was  at  the  Helm  fleering,  and    he  called  out  to 
us!  Oh  hoe,  fays  he;  did  not   I  bring  a  Parcel 
of  Gentlemen  on  Board  this  Sm^ck  '>  Not  as  I 
know  of,  faid  I.     Says  he,  I  carried  a  Parcel  of 
Gentlemen  on  Board  fome   Smick  that  had  a 
Pendant  out,  and  1  know  not  where  it  is ;  they 
carried  my  Cloaths  on  Board   with  them.     Said 
I,  I  know  nothing  of  it,  nor  I  did  not  ;  for  I 
law  neither  Waterman  nor   Boat ;  fo  away  the 
Waterman  goes,  and   we  went  down  the  River, 
and  when   we  came  to  Ihlf-way  1'ree^  we  came 
to  Anchor,  and  my  Mafler  went  and  laid  him- 
felf  down,    the  Tide  being  almofl  done,    and 
there  being  no  Wind,  and   Mr.  AjJjton  and  they 
lay  in  the  Cabbin  ;  and  lays  Mr.  AJloton  to  me. 
Take  Care  of  us  now,  and  we  will  take  Care  of 
you  hereafter ;  fays  he,  we  fhall  help  you  to  many 
a  Freight,    and  many  a  Pound.     Ay,  ay,  faid 
I,  you  will  be  taken  Care  of  to  be  fure  at  Day- 
break, or  when  the  Day  comes  on  :  About  8  a 
Clock,  we  hove  up  the  Anchor  again,  and  fell 
down  as  low  as  Long  Keach^  where   the  George 
Frigate  lay  ;  and  when  we  came  there,  they  went 
down  to  hide  in  the  Quarter-Hatches.     I  fleered 
it  down  ftill ;  and  when  we  were  got  pafl  that 
Man  of  War,  the  Hatches  were  taken  up,  and 
they  came  up  again  out  of  the   Quarters,  and 
fate  in  the  Cabbin   again,  and  we  had  a  frefh 
Gale  of  Wind,  and  run  down  to  Graiefend  qmck- 
ly,  and  when  we  came  near  the  Block-Houfes, 
faid  I,  We  are  almofl  at  the  Block-Houfes ;  then 
faid  they.  We  will  go  down  and  hide  a  little  j  and 
fo  they  did  till  they  were  pafl  there,  then  relblv- 
ing  to  go  to  Dinner. 

L.  C.  J.  Holt.     What  time  a  Day  was  this  ? 
Amonds-     About  1 1  a  Clock,  as  near  as  I  can 
guefs. 

Mr.  Sol.  Gen.     Well,  they  did  go  down  to  hide 
then,  did  they  ? 

Amonds.     Yes,  they    did  go  down  and  hide, 

and  came  up  again,  I  am  fure  fome  of  them  ;  I 

heard  fome  of  them  in  the  Cabbin  ? 

Mr.  Sol.  Gen.     Well,  what  followed  ? 

Amonds.     After  they  were  gotten  up,  and  pafl 

Gra'vefend.,  this   Man  was  ient  for  Viduals  for 

them,  and   fo  he  fetch'd  them  fome  Roafl  Beef, 

and  fome  other  Things ;  and  jufl  as  the  Roafl 

Beef  was  going  into  the  Cabbin,  faid  I,  Here  comes 

a  Barge  off  to  pre/s.     So  when  I  cried,  the  Barge 

was  a  coming,  they  took  the  Vidluals  down  into 

the  Quarters,  and  there  lay  they,  and   the  Vi- 

<5luals   a-top  of  them.      And  when   the  Barge 

came  near  us,    the  Captain  waved  his  Hat  to 

command  us  to  lie  by.     Said  I,  //•?  muft  lie  hy^ 

for  the  Barge  is  coming  up  to  us.     And  we  clapp'd 

the  Helm-a-lee,  and  lay  by ;  and  after  we  were 

laid  by,  the  Barge  came  on  Board  us.     Says  the 

Captain  of  the  Barge,  Tou  have  got  a  Couple  of 

likely.,  good  Men.,  Majler,  laid  he.     Ay,  fays  the 

Mafler,  but  I  hope  you  'won't  prefs  tbetn.     Says  the 

Captain,  Have  you  got  any  thing  to  keep  you  clear  ? 

Tes,  if  itplcafeycu,  7wble  Captain,  I  ba-ve  got  a  Pro- 

te£lion.     I  am  forry  for  that,  {Ays  he,  and  comes 

on  Board,  for  he  ftaid  all  this  time  in  the  Barge  ; 

and  fmiling  upon  him,  he  comes  on  Board,  and 

fays  he.  Come,  let's  fee  ycur  Proteff ten.     And  the 

Mafler  fhew'd  it  him,  and  he  read  it.     Says  the 

Captain,  /  muji  look  a  little  farther.     And  he  goes 

into  the  Cabbin,  and  took  up  the  Hatches,  and 

Nnn  s  there 
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there  lay  all  thefe  Gentlemen.  They  were 
fomcthing  longer  a  coming  up  than  he  would 
have  them  j  fo  lays  the  Captain  to  his  Men  in 
the  Barge,  Come  on  Board,  and  fee  who  ts  here. 
And  in  fome  of  his  Men  did  come  on  Board ;  and, 
to  the  bcft  of  my  Remembrance,  my  Lord  was 
the  firft  Man  that  came  up  :  And  when  my 
Lord  came  up,  the  Cnptain  rim  his  Hands  into 
his  Coat  Pockets,  to  feci  for  Papers,  as  I  fup- 
pole  ;  and  my  Lord  defired  the  Captain  to  be 
kind,  and  take  nothing  away.  Says  he,  /'//  take 
nothing  but  Papers  ;  'tis  Papers  I  look  for  :  And  he 
pull'd  out  a  Watch,  and  gave  it  him  again.  After 
that,  Elliot  came  out;  and  whether  he  found 
any  thing  upon  Mr.  Elliot,  or  no,  I  cannot  tell. 
Mr.  .ifJjton  was  the  iaft  that  came  up  ;  and  when 
he  came  up,  a  V/aterman  of  the  Captain's  calls 
to  him,  and  fays,  That  Gentleman  that  came  up  Iaft 
has  put  fowething  in  his  Bcfom,  hut  what  I  can  t  tell. 
So  the  Captain  took  Mr.  Aftoton  by  the  Arm,  and 
turn'dhim  about;  and,  fays  he.  What  did  you  put 
in  your  Brjom  ?  Says  Air.  /ifjjton.  Nothing  but  my 
H:mdkercbief;  and  pull'd  out  his  Handkerchief, 
and  fhew'd  him.  Then  the  Captain  put  his 
Hand  in,  and  pull'd  out  Papers,  with  a  piece  of 
Lead  tied  to  them.     And  that  is  all  that  I  (aw. 

Mr.  Serj.  ^remain.  But  tell  us  what  happen'd 
afterwards. 

Amonds,  When  that  was  done,  the  Captain 
commanded  us  all  into  his  Barge  ;  and  I  rowed, 
and  fome  of  the  reft  row'd,  it  being  cold  Wea- 
ther, till  we  came  up  to  London.  After  we  came 
up  to  London,  they  did  not  fay  any  thing  to  me, 
becaufe  I  was  a  rowing  till  then.  It  feems  they 
did  give  them  lome  Money,  but  they  gave  me 
none,  not  till  I  came  into  Whitehall ;  and  then 
my  Lord's  Man  came  to  me,  and  call'd  me  a  one 
Side;  fys  he.  Here's  half  a  Crown,  will  fer-ve 
you  to  Night ;  and  be  fare,  when  you  come  to  be 
examined,  that  you  fay,  you  were  bound  for  Flan- 
ders, and  not  for  France,  and  you  will  be  taken 
farther  Care  of  'To-morrow. 

Mr.  Serj.  ^remain.  What  manner  of  Place  is 
that  Quarter- Hatches  ? 

Amonds.  They  could  neither  fit,  nor  ftand 
upright  in  it. 

Mr.  Serj.  Thompfon.     What  did  they  lie  upon  ? 

Amonds.  There  were  three  or  four  (lit  Deals 
that  were  laid  over  the  Ballaft,  but  it  feems  they 
had  (hufBed  'em  on  the  one  Side  when  they  were 
taken,  for  the  Ballaft  lay  open. 

Mr.  Serj.  Tremain.  Did  the  Waterman  that 
brought  thefe  Men  on  Board  you,  leave  his 
Goat  there? 

Amonds.  I  did  not  fee  the  Boat,  nor  the 
Waterman  ;  and  tlierefore  I  am  not  able  to  fay 
any  thing  about  it. 

Mr.  Sol.  Gen.  How  came  the  Pendant  to  be 
taken  down  ? 

Amonds.  I  can't  tell  that,  I  was  in  the  Skiff 
when  it  was  taken  down. 

Juryman.  My  Lord,  I  do  not  well  underftand 
how  the  Papers  came  to  be  taken  away  from 
lAr.Aftjton. 

L.  C.  J.  Holt.  He  tells  you,  Mr.  AJJjton  was 
feen  to  put  his  Hand  with  (bmething  into  his 
Bofom ;  and  being  tax'd  with  it,  he  (aid  it  was 
his  Handkerchief;  and  the  Captain  put  in  his 
Hand,  and  pull'd  out  a  Bundle  of  Papers. 

Jur.  iian.  Did  he  fee  Afliton  take  away  the 
Papers  f-om  any  other  Place  ? 

Ainonds.    No,  an't  pleafe  your  Honour,  I  did 


not  fee  them  till  they  were  taken  out  of  his  Bo- 
fom. 

L.  C  J.  Holt.  Did  you  fee  Captain  Billop  take 
the  Papers  from  out  Mr.  Aj/jtoiis  Coat  ? 

Amonds.     Yes,  I  did. 

L.  C.  J.  Holt.  Where  were  they  before  they 
ipy'd  the  Barge  a  coming  ? 

Amonds.  If  it  pleale  your  Honour,  I  heard 
'em  talk ;  I  thought  they  had  been  up,  but  it 
feems  there  was  but  one  of  'em  up  when  they 
(aid,  the  Barge  was  coming  aboard :  I  was  at  the 
Helm,  and  heard  'em  talk. 

L.  C.  y.  Holt.  Then  you  knew  nothing  of 
the(e  Papers,  but  when  you  faw  'em  taken  out 
of  Afhton&  Bofom  ? 

Amonds.     No,  my  Lord. 

Sir  W.  Williams.  If  you  will  ask  him  any 
thing,  Mr.  Aftjton,  now  you  may. 

Mr.  Afoton.  Pray,  Friend,  had  not  I  been  up 
firft,  and  fearch'd  before  the  Papers  were  taken  } 

Amonds.     Not  as  I  know  of 

Mr.  Aftjtcn.  Did  not  I  go  down  into  the  Hold 
to  take  my  Hat,  and  call  to  you,  and  delired 
that  I  might  go  down  for  my  Hat  ? 

Amonds.  I  can't  tell ;  for  when  I  (aw  the 
Papers  taken  from  you,  I  was  in  the  Stern  ^  I 
was  not  down. 

Mr.  y3j]oton.     Had  not  T  been  fearched  firft  ? 

Amonds.  Not  that  I  know  of,  till  you  were 
in  the  Stern. 

Mr.  Serj.  Thompfon.  Then  fwear  Captain 
Billop. 

Which  was  done,  he  ftanding  up  by  the  Sheriff. 

Mr.  Serj.  'iremain.  Captain,  I  fuppole  you 
may  be  heard  from  that  Place. 

Mr.  Aftjton.  My  Lord,  I  defire  the  Witnefs 
may  come  down,  elfe  I  fhall  not  be  able  to  di- 
ftinguifh  what  he  fays :  It  is  the  proper  Place 
for  him  I  think. 

L.  C.  y.  Holt.     Let  him  come  down. 

Mr.  Afiton.  I  humbly  defire,  my  Lord,  that 
the  Witneffes  may  all  be  obliged  to  ftay  in 
Court. 

L.  C.  y.  Holt.     Let  them  all  ftay. 

Sir  W.  Williams.  You  are  fworn,  Sir :  Are 
you  not  ? 

Capt.  Billop.     Yes,  I  am. 

Sir  W.  Williams.  Then,  pray,  will  you  give 
an  Account  where  you  took  the(e  Per(bns,  how 
you  took  'em,  what  you  found,  and  how  you 
di(pofcd  of  it. 

Capt.  Billop.  Muft  I  begin  from  the  Begin- 
ning ? 

Sir  W.  Williams.  Yes ;  Tell  your  whole  Know- 
ledge, in  Order  of  Time,  as  it  fell  out. 

Capt.  Bilkp.  What,  from  the  Time  I  went 
out  ? 

Mr.  Serj.  Thompfon.  Make  it  as  (hort  as  you 
can. 

Sir  W.  Williams.  Yes,  you  muft  tell  all ;  for 
you  fpeak  now  to  a  new  Jury,  and  here  is  an- 
other Prilbner  at  the  Bar  to  be  tried. 

Capt.  Bilkp.  The  Iaft  of  December,  about 
Two  a  Clock,  or  between  One  and  Two,  my 
Lord  of  Danby  came  to  me  at  one  of  the  Doors 
of  the  Hou(e  of  Lordi,  and  told  me,  h's  Father 
muft  fpeak  with  me  ;  and  he  orried  me  up  to 
my  Lord  Lind/ey's  Chamber  ;  and  in  p  little  time 
my  Lord  Prefident  came  there,  and  told  me,  he 
heard  there  were  divers  Per(ons  that  had  Papers 
of  dangerous  C(fh(equence,  and  were  going  to 
France,  and  defired  me  to  ufe  my  Skill  for  my 
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Seizing  and  fecuring  of  the  Papers.     I  began  then 
to  talk  of  what  was  proper  for   fuch  an  Under- 
taking ;  and  I  told  ipy  Lord,  I  thought  the  beft 
way  was  to  go  to  IVookvich  or  Deptfonl,  and  to 
take  a  Man  of  War's  Pinnace  with   us:    Upon 
that,  my  Lord  of  Dauhy  being  by,  faid,  he  knew 
of  a  Boat  that  he  could  have,  which  was  my 
Lord  Duke  of  Grafton's  i  and  my  Lady  Dutchels 
had  lent  it  him,  and  he  would   go  and  get  it 
ready  :  Upon  this   my  Lord    Prcfident  faid,  he 
would  give  me  a  Note  of  the  Name  of  the  Vei- 
lel,    and  where  fhe  went  out  ^   and    likewife    a 
Letter  to  another  Perfon,  that  would  inftrud:  me 
farther,    and  fhew  me  the  Velfel  ;   accordingly 
my  Lord   Prefident  gave  me  the  Letter,  and  I 
went  away  to  look  for  the  Perfon,  but  could  not 
find  him.     My  Lord  Dauby  came  toTower-JVharf 
himfelf  with  the  Boat ;  and  I  left  a  Man  there  to 
bring  me  Word  when  the  Boat  came  up  at  the 
Place  where  I  was  j  and  Captain  Stringer^  and 
Sir  'Thomas  'J'aylor  came  there  to  me.     After  my 
Lord  of  DiViby  had  told  me  what  I  had  in  the 
Boat,  I  told  him,  I  thought  there  were  not  Arms 
enough ;  and  therefore  it  were  beft  to  go  to  the 
3o«;fr,    to    borrow  fome   Arms   fi^om    thence  : 
When  we  came  to  the   Tower,  my  Lord  Lucas 
was  not  come  in  ;  and  when  I  had  ftaid  a  little 
time,  he  did  come  in  :  And  when  I  had  acquaint- 
ed him  with  my  Bufinefs,  he  fent  for  an  Officer 
of  the  Guard,   and   there  we    borrowed    fbme 
Arms,  a  Blunderbuls  of  his,  and  a  Carbine,  and 
the  like  ;  and  about  a  Eleven  a  Clock,  or  fbme- 
•what  paft,  we  put  off  from   Tbwer-lVharf.     It 
was  Calm,  and  we  rowed  down  towards  Graxef- 
end ;  and  we  went  aboard  a  Veflel  or  two,  but 
I  was  not  willing  to  lofe  much  time,  becaule  I 
was  rcfolved  to  take  them  before  they  were  got- 
ten too  far :  So  we  rowed  away  for  Gra^vefend, 
where  I  refrelhed  my  Men,  and  afterwards  went 
down  into  the  Hope  •  and  I  did  judge  that  no 
Vcfle!  that  came  from  London  that  Tide  could  be 
a  head  of  me.     I  went  on  Board  feveral  Veflels 
tu.t  I ly  in  the  River,  in  order  unto  the  prefling 
of  Men  ;  and  I  went  on  Board  all   Sorts  of  Vef- 
iels,  becaule  I  would  give  no  Sufpicion  of  what 
1  was  about  •  and  having  been   on  Board  of  fe- 
veral, I  prefled  two  or  three  Barkm  Men ;  and 
one  p'rticularly,  that  knew  all  the  Velfels  upon 
the  River  •  and  1  made  him  to  row  very  near  to 
mc,  that  I  might  talk  to  him  ;  1   had  got  the 
Names  of  a  great  many  Smacks,  and  gave  it  out 
that  I  would  preis  a  Smack  to  carry  for  a  Tender 
to   my  Ship,    when  the  Fleet  went   out  ;    and 
naming  this  Smack  that  I  was  to  go  fearch,  I 
told  him,  I  heard  fuch  a  Smack  failed  well,  and  I 
had 'Thoughts  of  preffing  her;  he  told  me,  She  was 
eld  i  but  faid  I,  She  will  fer've  a  Summer  well 
enough;  andthat  is  tt  lintendto  prefs,  if  lean  find 
her.  Says  he,  fllpjew  you  her^  I  know  her  when  I  fee 
her;  fo  we  went  on  Board  leveral  Veffels  as  we  went 
along.     And  as  we  were  rowing  along,  before  we 
came  to  the  INejl  Point  by  Tilbury-Fort,  we  faw 
leveral    Smacks  coming  down   the  River  ;   and 
when  we  came   about  the  Point,  the  headmoft 
Smack  of  all,  the    Fellow  lookt   out,  and  faid. 
Tender  is  the  Thomas  and  Elizabeth.     Then  1  cal- 
led to  one  of  m)  Men  to  wave,  and  bring  them 
to  lie  by,  wh'ch  they  did,  and  they  lay  by  till  I 
came' on  Board.     When  I  came  on  Board,  I  faw 
two  lufty   Men  ftand  by  the   Mafter ;    faid  I, 
Mafler,  ^ou  have  got  two  good  lujiy  Fellows  that 
would  fer-ve  the  King ;  hitt  I'll  be  kind  andcmltoyoit. 
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/'//  take  but  one.'    Says  the  Mafter,  /  hope  not  fo ; 
for  I  ha-ve  a   ProfeSiicn ;  with  that,  I  came  on 
Board,  and  took  his  Protedlionin  my  Hand,  and 
read  it.     As  foon  as  I  had  re?:d  it,  I  ask'd  him. 
If  he  had  no  more  Men  upon  Deck  than  wliat  I 
faw  ?  He  laid.  No.     Then,  faid  I,  /  r.'.nl  look  a 
little  farther.     And  I  went  into  the  Q^.iartcrs,  and 
took  up  the  Scuttle,  and  the  Hatches,  and  f  faw 
fome  Gentlemen  Ije.     Oh,  faid  I,  IVhat  a  pretty 
Pojliire  IS  this  ?  Where  are  we  agring  ?  Gentlemen, 
yon  mufi  turn  out.     'I  he  firlt  that  came  to  hand  was 
my  Lord  Prefcn  ;  but  I  did  not  know  him  then, 
nor  fome  time  after  I  was  in  the  Boat  with  him  ; 
So  I  took  hold  of  him.  and  help'd  him  up  j  and 
when   he  was  up,  faid  I,  Sir,  /  mufi  fearch  you. 
Sa\  s  he,  I  hope  you  will  take  nothingjrcrn  me.     Nc- 
tbino;  faid  I,  but  Papers  :  So  I  learched   all  his 
Pockets ;  and  as  I  found  any  Papers,  I  put  them 
into   my  own   Coa-:  Pocket.      And    I   took  his 
Watch,  and  puli'd  it  out,  and  gave  it  him  again: 
After  that  I  had  fearch'd  him,"came  up  Mr.  El- 
liot the  firft  Man,  and  the  next  was  Mr.  y^Jhton, 
who  crowded   up  while  Elliot  came   up,  in  his 
Night-Cap.     J  think,  Mr.  Afhton,  you  had  your 
N'gbt-Cap  on.     So  Mr.  AjJ^ton  goes  down  again, 
and  puts  on  a  Perriwig,  I  think ;  but  coming  up 
again,  one  of  my  Seamen  ices  him  take  fome- 
thing,  and  put   it    into  his  Eofom :  He  follows 
Mr.  yljjjton  quick,  and  pulls  me  by  the  Coat ; 
and,  lays  he.  That  Gentleman  has  got  fcniething  in 
his  Bofom  :  So  I  took  hold  of  him,  and  turned 
him  round  j  faid  I,  Mr.  Alhton,  zd^at  have  you 
got  in  your  Bofom  i'  Nothing,  fays  he.  but  a  Hand- 
kerchief;  and  immediately  he  put  his  Hand  into  his 
Bofom,  and  pluck'd  out  the  Handkerchief,  and 
Ihew'd  me.     As  foon  as  he  had  pulled  out  the 
Handkerchief,  I  put  my  Hand  into  his  Bofom, 
and  there  I  met  with  the  Pacquet  that  had  the 
Lead  affixed  to't ;  and  pulling  it  out,  I  clapp'd 
it  into  my  own  Pocket ;  for  I  thought  that  was 
the  Matter  of  Moment  that  I  was  to  lecure.     So 
I  ordered  them  to   go  into   the  Boat,   and  the 
Mafter  of  the  Veflel  to  let  go  his  Anchor  ;  and 
two  Men   I  left  in  the  Veflel,  whom  I  ord  red 
to  fearch,  and    to  lecure  what   they  found  till 
firther  Order ;  and    I  left  two  Mufquets  with 
them.     A^nd  after  we   were  in  the  Boat,    they 
defu-ed  to   have  fomething  handed  in,  wh'ch  I 
gave  Order  for,  a  Hamper,  and  a  Night  Bag  ; 
and  away  we  put  off  from  the  Veflel,  and  rowed 
up  ;  it  was  againft  Tide,  and  very  cold    W  ea- 
ther.     In  a  little  time   Mr.  Ellwt  called  one  of 
the  Gentlemen,    my    Lord;    then    I    whlpered 
him,  and  ask'd  him  who  thit  Lord  was.  and  he 
told  me.  It  was  v.y  Lord  Prefton.     1  lien  I  laluted 
my  Lord  ;  and  my  Lord  was  pleaied   ro  lay,  he 
was  very  well  lat'sficd  the)'  were  fallen  into  the 
Hands  of  a   Civil  Gentleman.      So  rowing   up 
againft  Tide,  and    it   being  a  Wefterly  Wind, 
which  blow'd  very  frelh,  my  Lord  defired  that  I 
would  let  them  flop  at  Grarefend,  till  the  Tide 
turned,    that  they  might  refrcfl:    themfelvcs.     I 
begged  his  Pardon,  and  laid,  there  was  a  Ship  in 
Lonir-Keach,  the  (?f p;-ct-£' Frigat,  and  we  would  flop 
there ;  and  I  did  not  doubt,  but  I  could  command 
the  great  Cabbin  for  his  Accommodation ;  and 
there  he  might  have  any  thing  that  he  wanted.  My 
Lord  feemrd  contented  with  it  ;  but  before  we 
came  on  Bo  ird  the  Man  of  \\  ar,  there  h:ippen'd  a 
greatdealot  DifcourfebetwLxt  us  of  federal  1  hings. 

Sir  IV.  Williams.    Pray  repeat  it,  as  well  as  you 
can  remember  ;  what  Dilcourfe  happened  ? 

Capt 
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Capt.  BiHop.  Truly,  my  Lord  Prefion  being  cold, 
and  the  Hamper  ftanding  by,  fays  he,  Captain 
Billop,  we  bate  not  eaten,  ■u.-e  zall  eat,  if  you  'xill- 
And  there  was  a  piece  of  Beef  at  the  1  op  of  the 
Hamper,  and  Bottles  of  Wine ;  and  1  opened 
the  Hamper,  fitting  fiireft  for  it,  and  handed 
out  the  Beef,  the  Bread,  and  the  Bottles ;  and 
after  we  had  eaten  what  we  would,  my  Lord 
ordered  the  reft  to  be  given  to  the  Men  that 
were  the  Boat's  Crew,  and  after  we  had  done 
this,  and  taken  out  a  Bottle  or  two,  and  fhut  up 
the  Hamper  again,  my  Lord  Prefton  drank  to  me 
once  or  twice,  and  feemed  very  well  fatisfied  and 
pleas'd  with  his  Ufage.  He  told  me,  he  was 
fenfible  of  my  Civilities ;  and  if  ever  it  lay  in  his 
Power,  he  would  not  forget  me.  So  we  drank 
again,  and  talk'd  again  j  but  before  we  came  to 
the  Ship,  my  Lord  P;eJion  told  me,  that  if  ever 
it  lay  in  his  Power,  he  would  be  fure  to  make  an 
Acknowledgment  oftheCivility  I  had  fhew'd  him. 
And,  to  the  beft  of  my  Memory,  he  had  this  Ex- 
preflion,  If  there  ever  -ivas  anything  he  could  ferve 
Tiie  in,  heivould  do  it  -with  alibis  Heart,  if  I  •would 
hat  difpofe  of  the  Pacrjtet. 

Mr.  Scrj.  I'bompfon.  What  would  Mr.  y^Jljton 
have  had  you  done  ?  What  did  he  fay  to  you  > 

Captain  Billop.  Mr.  AfJjton  faid,  it  would 
do  me  no  good  to  injure  fb  many  Gentlemen  • 
and  defired  me  that  I  would  throw  the  Pacquet 
over-board. 

Mr.  Serj.  Treinain.  What  did  he  mean  by  fo 
many  Gentlemen  ? 

Captain  Billop.  My  Lord,  I  cannot  tell,  but 
that  was  his  Expreffion. 

Mr.  Serj.  f remain.  Who  defired  you  to  throw 
the  Pacquet  over-board  ? 

Captain  Billop.     Mr.  JJJjton  did  feveral  times. 

Mr.  Serj.  Tremain.  What  did  he  fay  to  you? 
What  Arguments  did  he  ufe  ? 

Capt.  Billop.  My  Lord,  it  was  fo  many  times 
over,  and  fo  much  mixture  of  Diicourle  we  had, 
that  I  am  not  able  to  tell  the  Particulars. 

1.  C.  J.  Holt.    But  what  Arguments  did  he  ufe  ? 

Captain  Billop.  1  don't  know  that  he  ufed  any 
more  great  Arguments,  more  than  what  I  have 
told  you  already. 

L.  C.  J.  Holt.  Say  that  again  that  you  faid 
before. 

Captain  Billop.  He  faid,  'twould  do  me  no 
good  to  injure  fo  many  Gentlemen.  Prithee, 
Captain  Billop,  lays  he,  throw  it  nver-board. 

Mr.  Serj.  ^'remain.     What  did  he  fay  farther  ? 

Captain  BiHop.  I'll  tell  you,  if  you'll  give  me 
leave.  Mr.  Afnon  did  lay,  a  little  after  this, 
with  a  great  deal  of  Infinuation,  Captain  Billop, 
iVbat  if  youfjoiild  turn  about,  and  go  along  with  us  ? 
No,  Mr.  Afhton,  faid  I,  that  I  cannot  do.  Says 
Mr.  Elliot,  Prithee,  throw  the  Pacquet  over-hoard. 
This  they  did  as  we  came  up  the  River  ;  and  'tis 
the  moft  that  I  can  remember,  'till  we  came  on 
Board  the  George ;  and  when  we  came  on  Board 
the  Gcerge,  Elliot  called  me  into  the  Steerage, 
and  defired  me,  of  all  Love,  that  I  would  difpofe 
of  the  Pacquet :  And  he  laid,  that  now  I  had  an 
Opportunity  to  make  myfelf  as  Rich,  and  as 
Great  as  I  would,  and  nobody  could  fee  it,  if  I 
did  throw  it  away.  While  I  was  in  the  Ship, 
Mr.  /Ifjton,  my  Lord,  and  Mr.  Elliot,  were  with 
me  in  the  Steerage.  Said  I,  I  Iball  be  taken  notice 
of,  to  be  whifpering  j  pray  forbear.  AflAcn  then 
fpoke  to  me  again,  to  defire  me  to  throw  the 
Pacquet  over-board  ^  by  this  time  the  Viduals  was 


handed  in,  and  there  we  eat  and  drank,  and  my 
Lord  fmoaked  a  Pipe  of  Tobacco  before  the 
Tide  turned  ;  and  when  the  Tide  made,  we 
went  into  the  Boat  again,  and  rowed  up  towards 
London,  and  they  were  ufing  thefe  Sorts  of  Argu- 
ments over  and  over  again.  And  once  Mr.  El- 
liot, I  think  'twas,  to  the  beft  of  my  remem- 
brance, told  me,  iVctt'  you  have  it  in  your  Power 
to  make  your  Fortune,  and  may  be  as  g^reat  a  Man, 
and  as  rich  a  Man  as  you  can  defire.  And  Mr. 
y^JJjton  faid  Ibme  Words  fomething  to  the  fame 
Purpofe  j  Prithee,  faid  he,  throw  it  over-board : 
li 'bat  goodwill  it  do  yen  ?  So  I  refufing  of  it,  as 
I  did  many  times,  Mr.  Elliot  told  me,  that  I 
might  take  the  Letters  that  were  taken  in  my 
Lord  Prefton  s  Pocket,  and  tie  the  Lead  to  them, 
and  throw  the  Pacquet  over-board.  No,  laid  I, 
Mr.  Elliot,  Sure  you  would  take  the  Kings  Council 
to  be  a  very  odd  Sort  of  Men,  that  they  cannot  find 
out  fucb  a  thing  as  this.  Prithee,  dear  Billop, 
faid  he,  throw  it  over-board ;  many  times  whim- 
pering me  in  the  Ear ;  and  io  did  Mr.  yljljton 
many  times,  faying,  Tou  may  do  us  a  great  Kind- 
nefs  in  it.  And  we  drank,  and  had  leveral  In- 
termiffions ;  and  they  at  me  again,  and  I  denied 
them,  and  they  deiifted ;  and  then  they  at  it 
again  :  And  Mr.  Elliot  then  told  me,  Prithee, 
dear  Billop,  throw  it  over-board.  Said  I,  Mr.  El- 
liot, If  I  fbould  be  fo  great  a  Villian  to  do  fucb  a 
thing,  if  ever  it  was  your  Day  would  you  truft  me 
again  ?  Put  it  to  be  your  own  Cafe.  Says  he,  Tou 
have  Gentlemen  to  deal  withal.  But,  faid  I,  / 
•will  never  put  it  into  your  Power.  Mr.  Elliot 
feemed  to  be  angry  at  this,  and  faid.  Every  Dog 
had  bis  Day.  Said  I,  /  hope  never  to  fee  it  your 
Day  :  But  I  pray,  forbear  this  Difcourfe  ;  let  me  be^ 
that  of  you  j  for  I  do  not  defire  to  be  provoked  to  ufe 
you  otherwife  than  as  Gentlemen.  And  after  that, 
they  never  urged  me  more  to  throw  the  Pacquet 
over-board  ;  Bit  Mr.  Elliot  was  angry,  and  very 
much  difturbed,  and  wiftied  a  Thunderbolt  might 
ftrike  the  Boat,  and  fink  it.  So  I  brought  them 
up,  through  London-Bridge,  and  they  laid  no 
more  about  the  Pacquet ;  but  Elliot  wifTied,  that 
London-Bridge  might  have  fallen  on  our  Heads. 
At  length  I  brought  them  to  IfljitehaU ;  and  I 
put  my  Man  alhore  at  Hungerford  Stairs,  that  he 
might  get  before,  ad  give  the  Porter  notice  at 
IVbiteball- Bridge,  that  he  might  open  the  Gate. 
I  brought  my  Lord  Prefton,  and  the  reft  to  the 
Bridge;  and  while  I  was  arming  my  Men,  to 
guard  them  up  to  my  Lord  Nottinghatns  Office, 
I  fuppofe  they  then  took  the  Opportunity  to 
give  the  Men  Money,  getting  near  to  them ;  I 
know  nothing  of  that:  But  I  carried  them  up  to 
my  Lord  Nottingham's,  and  there  1  delivered  them, 
and  the  Pacquet  to  my  Lord.  After  fome  time, 
the  Pacquet  lay  upon  the  Table,  and  my  Lord 
Nottingham  fends  me  for  my  Lord  Prefton.  When 
my  Lord  Prefton  came  in,  I  withdrew  without 
bidding,  and  the  Pacquet  lay  upon  the  Table 
unopen'd:  And  when  my  Lord  Prefton  came  out, 
I  went  in  on  myfelf,  and  the  Pacquet  lay  in  the 
fame  Place  and  Pofture,  and  not  opened.  And 
I  ftay'd  while  Mr.  AfJjton  was  called  in,  and 
my  Lord  Nottingham  asked  him  a  great  many 
Queftions. 

Mr.  yJfJjton.  Pray  repeat  thofe  Queftions, 
Captain  Billop  ;  and  what  Anfwers  I  made. 

Captain  Billop.  Truly,  my  Memory  does  not 
lerve  me  to  remember  all  of  them,  and  I  was  in 
a  very  uneafy  Condition  at  that  time,  and  would 

much 


1690.  O.B. 


for 


High-Treafon. 


463 


much  rather  have  been  in  my  Bed,  than  any 
where  elle:  For  the  Night  before  I  went  down, 
I  had  a  Plaifter  of  SpaiuJIj  Flics  put  to  my  Back, 
and  they  had  raiied  a  great  BHfter,  and  it  had 
not  been  dreflfcd  fo  long,  that  the  Napkin  that 
was  applied  ftuck  lb  to  it,  that  the  Flefh  was 
jagged,  and  I  was  in  a  great  deal  of  Pain,  fo 
that  I  did  not  mind  fo  much  as  I  (hould  have 
done  at  another  time,  what  was  faid. 

Mr.  AjJjton.  But  pray.  Captain,  remember  as 
much  as  you  can  what  pafs'd. 

Captain  Billop.  But  I'll  tell  you  what  I  re- 
member ;  I  remember  my  Lord  Nottingham  ask'd, 
who  I  took  the  Packet  from  ?  And  you  owned, 
1  took  it  from  you. 

S\x  IJ'ill.  Ifilliams.  Pray,  Mr.  ylJJjton^  give  us 
lea\'e  to  have  done  with  him,  and  then  you  fhall 
ask  him  what  you  pleafe.  Fray  go  on.  Captain 
BiUop. 

Captain  Billop.  Then  my  Lord  Nottingham 
fent  for  Mr.  Elliot  in,  and  ask'd  him  whither  he 
was  going  ?  And  he  faid  for  Flanders.  My  Lord 
asked  him,  what  he  was  going  there  for?  He 
faid.  He  was  going  to  feek  his  Bread  ;  he  was 
turned  out  of  all  at  Home,  and  he  had  rather  go 
Abroad  to  feek  his  Bread,  than  ftay  at  Home  to 
ftarve. 

Mr.  Serj.  ^remain.  Was  this  the  Lead  that 
you  took  fixed  to  the  Packet  > 

Captain  Billop.    Yes,  Sirj  that  is  the  Lead. 
Mr.  Serj.  'ifremain.     Did  you  take  that  Lead, 
with  the  Pacquet,  out  of  Mr.  Afotons  Bofbm  ? 

Captain  Billop.  This  was  tied  faft  to  the  Pac- 
quet that  was  taken  out  of  Mr.  AJJjtons  Bofom. 
Thefe  honefk  Men  law  me  take  it. 

Sir  Will.  IVilliams.  Now,  if  you  have  a  Mind 
to  ask  him  any  Queftions,  you  may. 

Mr.  AJloton.  Pray,  Captain  Billop,  did  not 
you  fearch  me  before  you  took  the  Pacquet  upon 
me  ? 

Captain  Billop.     No,  not  that  I  remember. 
Mr.  AJJjton.     Had  not  you  taken  fome  other 
Papers  from  me  before  ? 

Captain  Billop.  No,  Sir  ;  I  took  none  from 
you  but  the  Pacquet. 

Mr.  AJJjton.  Pray  recolledt  yourfelf,  for,  per- 
haps, my  Life  may  turn  upon  it :  You  are  as 
much  a  VVitnels  for  me,  as  for  the  King ;  you 
are  to  fwear  the  Truth,  and  the  whole  Truth. 

Captain  Billop.  And  I  will  do  you  all  the 
Juftice  I  can,  1  will  affure  you. 

L.  C.  J.  Holt.  Anfwer  his  Queftion,  Captain 
Billop. 

Mr.  AJljton.  Was  not  I  the  firft  Man  that 
.fpoke  to  you  after  we  came  up  ? 

Captain  Billop.  No,  Mr.  Elliot  was  the  firft 
Man  that  fpoke  to  me,  that  I  knew. 

Mr.  AJJjton.  Did  not  I  ask  you  to  give  me 
leave  to  go  down  for  my  Hat  ? 

Captain  Billop.    Truly,  I  don't  remember  that. 
Mr.  AftJton.     Did   not  you  reply.    That   the 
Man  fhould  go  down  and  fetch  my  Hat  ? 

Captain  Billop.  'Tis  likely  I  might,  but  I 
don't  remember  it. 

Mr.  AJJjton.  Had  not  you  fearched  me  then, 
and  taken  my  Papers  from  me  ? 

Captain  Billop.  No,  Mr.  Afloton ;  for,  upon 
the  Oath  that  I  have  taken,  I  took  no  Papers  that 
1  remember,  but  the  Papers  that  I  took  out  of  my 
Lord  P>-^y?oK's  Pocket,  and  the  Pacquet  that  I  took 
out  of  your  Bofom  ;  for  my  Lord  Nottingham 
ask'd  me,  if  that  Pacquet  was  all  the  Letters  I 


took  ?  I  told  him  no ;  and  (hewed  him  the  Pa- 
pers took  out  of  my  Lord  P  reft  on  s  Pocket,  and 
they  proved  to  be  of  no  Confcquence,  and  my 
Lord  Nottingham  gave  them  mc  again,  and  I  car- 
ried them  to  my  Lord  Prejion. 

Mr.  AJJjton.  Did  not  I  go  down  into  the  Hole 
for  my  Hat? 

Captain  Billop.     I  believe  you  might. 
Mr.  AJljton.     And  was  it  not  after  that,  that 
you  took  the  Papers  out  of  my  Breaft  ? 
Captain  Billop.     Yes,  I  believe  it  was. 
Mr.  AJljton.     Where  is  your  Man  that  called  to 
you,  and  faid,  I  put  fomething  in  my  Breaft? 

Captain  Billop.  Here  he  is,  by  me,  if  you 
would  ask  him  any  thing. 

Mr.  AJljton.  You  fay,  I  Ipoke  to  you  about 
difpofing  of  thefe  Papers:  Pray,  from  the  Time 
that  we  came  into  your  Boat,  before  we  came  on 
Board  the  George  Man  of  War,  did  I  Ipeak  to 
you  ? 

Captain  Billop.  Yes,  of  the  Pacquet  you  did  : 
You  faid,  IVhat  Good  "xould  it  do  me  to  injure  fo 
many  Gentlemen  ? 

Mr.  AJljton.  There  pafs'd  no  more  than  ge- 
neral Difcourfe  before  we  came  on  Board. 

Captain  Billop.  Yes,  Mr.  AJhton,  I'll  tell  you 
another  Thing  you  put  me  in  mind  of  When 
you  law  that,  though  you  were  fo  eager  with 
me,  nothing  would  prevail,  you  faid,  /  hwdj 
Captain  Billop,  and  have  knozt'n  him  many  Tears  3 
and  nothing  i<cill  prevail  on  him.,  if  he  have  no  mind 
to  it :  And  I  know,  if  he  will  ferve  us,  he  will 
ferve  us  generoiijly,  and  like  a  Gentleman. 
Sir  IV.  Williams.  Speak  that  again. 
Captain  £///o/).  He  laid,  I  knozv  Capt. 'RWlopj 
if  he  will  ferve  us,  he  will  do  it  generoiijly,  and 
like  a  Gentleman. 

L.  C.  J.  Holt.  Who  faid  fo  ? 
Captain  Billop.  Mr.  AJljton. 
Mr.  Ajljton.  Did  I  fpeak  to  you  to  difpofe 
of  the  Papers  after  we  came  from  on  Board  the 
Ship '  I  fuppofe  you  remember  it  was  cold,  and 
the  Tilt  was  call'd  for,  to  be  laid  over  us,  and 
I  fell  afleep ;  and  you  know  I  never  wak'd,  nor 
fpoke,  till  I  came  to  London-Bridge. 

Captain  Billop.  Yes,  yes ;  we  had  the  Tilt 
over  us. 

L.  C.  J.  Holt.  Pray  fpeak  your  Queftions  out, 
that  we  may  hear  'em,  Mr.  AJljton. 

Captain  Billop.  Mr.  AJljton  did  go  to  Sleep  a 
while,  but  he  had  many  times  urg'd  me,  and 
fpoke  to  me  to  throw  the  Papers  over-board. 

L.  C.  J.  Holt.  Who  was  it  that  told  you.  Every 
Dog  had  bis  Day  ? 

Captain  Billop.     That  was  Elliot. 
Sir  IV.  IVilliams.      Was  there  any    Difoourfe 
about  turning  of  the  Tide? 

Captain  Billop.  Mr.  Elliot  faid.  Ton  have  new 
an  Opportunity  to  make  your  own  Fortune,  and  you 
may  be  as  Great,  and  as  Rich  as  you  pleafe  ;  for 
'tis  impojfihle  the  iJide  can  run  long  this  way. 

Mr.  Serj.  ^remain.  Did  Mr.  Ajljton  fay  any 
thing  about  going  along  with  them  ? 

Captain  Billop.  Yes  :  You  may  remember, 
Mr.  AJljton,  that  you  faid.  Come,  go  alongwitbus, 
you  may  do  as  well  there,  or  better  than  you  do  here. 

Mr.  Serj.  'T'remain.  Did  he  tell  you  where  you 
were  to  go  with  'em  ? 

Captain  Billop.  No,  Sir ;  nor  I  did  not  ask 
him  the  Queftion. 

Mr.  yifhton.  Pray,  When  did  you  give  my 
Lord  Nottingham  thefe  Papers  ? 

Capt 


464 


14(5.  The  Trial  of  John  Afiiton,  2  W.&M. 


Captain  Billcp.     Do  you  mean  that  Bundle 
that  I  took  out  of  your  Bofom  ? 
i\Ir.  AJhton.    Yes. 

Captain  Billop.  As  foon  as  ever  I  foUow'd  my 
Lord  Nottingham  into  his  Room,  1  puH'd  'em  out, 
and  gave  'em  him. 

Mr.  /Ipton.     Did  not  you  go  out  of  my  Lord 
JSlotttughanh  Room,  and  give  my  Lord  Notting- 
ham ibme  loofe  Papers  ? 
Captain  Billop.     Yes- 

Mr.  y^pton.     After  this,    was  not  my  Lord 
Prefton  call'd  in  to  be  examin'd  ? 
Capt.  Billop.     Yes. 

Mr.  4lljton.     How  long  was  my  Lord  Prejlon 
\n  the  Room  while  you  were  out? 
Capt.  Billop.     I  can't  tell  very  well. 
Mr.  J[]jto)i.     Pray,  Sir,  anfwer  that  Queftion. 
Capt.  Billop.     I  believe  it  might  be  half  a  quar- 
ter of  an  Hour:  I  do  not  think  it  was  much 
more. 

Mr.  JJljton.  I  believe  you  muft  remember  fome 
fort  of  Difcourfe  that  was  betwixt  you  and 
Captain  Elliot.,  even  to  a  Qiiarrel  almoft.  ^  And 
did  you  not  fpeak  to  my  Lord  Nottingham  s  Ser- 
vants, to  fetch  your  Hat  out  of  my  'LordNotting- 
havi's  Room. 

Captain  Billop.     Yes,  I  do  remember  that. 
Mr.  yiJJjton.     This  muft  be  a  good  confiderable 
Time  :  It  was  all  the  Time  that  my  Lord  Prejlon 
was  within  with  my  Lord  Nottingham,  that  you 
were  out  ? 

Captain  Billop.     Yes,  it  was. 
Mr.  Ajloton.     And  all  that  while  was  not  the 
Bundle  of  Papers  out  of  your  Sight  ? 
Captain  Billop.     It  lay  upon  the  Table. 
Mr.  AJloton.     Pray,  anfwer  my  Queftion :  Was 
it  not  out  of  your  Sight  ? 
Captain  Billop.    Yes,  it  was. 
L.  C.  J.  Holt.     Yes,  yes  j  it  muft  be,  for  he 
was  out  of  the  Room. 

Mr.  Serj.  I'remain.  When  you  came  into  the 
Room,  did  you  find  the  Papers  in  the  fame  Con- 
dition ? 

Captain  Billop.  Yes,  they  were  unopened, 
except  that  my  Lord  had  taken  off  the  Lead, 
and  a  little  Paper  fell  loofe  from  the  reft. 

Mr.  ylJJjt on.  Pray,  take  Notice  of  that.  Gen- 
tlemen. 

L.  C.  J.  Holt.  But  pray  don't  infer  more  from 
thence  than  it  will  bear. 

Mr.  AjJjton.  It  feems  fome  of  the  Papers  were 
taken  out. 

L.  C.  J.  Holt.  He  does  not  fay  any  fuch  Thing, 
that  fome  of  the  Papers  were  taken  out. 

Mr.  AJJjton.  He  fays,  fbmething  was  cut,  and 
fome  Papers  fell  out. 

Captain  Billop.  There  was  a  little  Paper  or 
two  tied  to  the  great  Pacquct. 

L.  C.  J.  Holt.     Whit  became  of  them  ? 
Captain  Billop.     They  were  cut  loofe,  but  not 
opened. 

Mr.  AJJjton.  How  can  you  tell  they  were  not 
opened ' 

Captain  Billop.  Becaufe  I  ftood  by  when  they 
were  cut. 

Mr.  Ajljton.  But  how  can  you  tell  that ;  for 
you  fee  the  little  Papers  taken,  and  they  were 
loofe  from  the  others  ? 

Captain  Billop.  They  were  taken  from  the 
great  Bundle  before  I  went  our. 

Mr.  Afuton.  Had  not  my  Lord  opened  thofe 
Papers  before  you  came  in  ? 


Captain  Billop.     No. 
Mr.  Ajljton.     How^can  you  tell  that? 
Captain  Billop.     I  tell  you,  as  near  as  I  can 
judge,  they  lay  in  the  fame  Pofture  that  I  left 
them  in. 

Mr.  Afljton.  Was  the  Pacquet  fealed  when  you 
took  it  ? 

Captain  Billop.  No  ;  but  it  was  tied.  There 
were  feveral  Letters  in  it  that  were  fealed ;  it  was 
tied  up  very  hard. 

Mr.  Ajljton.  I  do  not  queftion  but  my  Lord 
Nottingham  will  do  me  the  Juftice  to  fay  how  long 
he  was  in  the  Room. 

L.  C.  J.  Holt.  You  muft  not  comment,  nor 
make  your  Obfcrvations  till  your  proper  time. 

Juryman.  Pray,  my  Lord,  I  defire  he  may 
be  asked  who  was  with  my  Lord  Nottingham 
when  my  Lord  Prejlon  was  there  ? 

Captain  Billop.     There  was  nobody  elfe  then. 

'Juryman.  Then  'tis  not  probable  they  were 
altered  before  Captain  Billop  came  in. 

Mr.  AJJjton.  But  1  hope  Probabilities  (hall  not 
be  Evidence  to  condemn  any  Man. 

Juryman.  Thofe  two  little  Papers  you  fpeak 
of,  were  they  fevered  from  the  Pacquet  ? 

Captain  Billop.  I  cannot  tell  whether  they 
were  or  no  ;  they  feemed  loofe  upon  untying  the 
Bundle. 

L.  C.  J.  Holt.  Were  they  cut  in  your  Pre- 
fence  ? 

Captain  Billop.  Indeed,  my  Lord,  I  cannot 
fay  that  I  did  lee  them  cut. 

Mr.  Apnon.  Pray  take  Notice  of  that,  Gentle- 
men of  the  Jury. 

L.  C.  J.  Holt.  They  are  twelve  honeft  Gentle- 
men, they  will  do  you  right. 

L.  C.  J.  Pollexfen.  Oblerve  what  the  Witnefi 
fays;  he  fays,  That  he  does  not  remember  that 
they  were  cut  in  his  Prefence,  but  he  does  not 
fay,  they  were  not. 

Mr.  AJljton.  If  he  does  not  fwear  they  were, 
it  is  reafonable  to  conclude  they  were  not  cut  in 
his  Prefence, 

L.  C.  J.  Holt.  He  fays,  the  great  Pacquet  was 
not  opened,  the  two  little  Papers  were  loofe  from 
the  reft  of  the  great  Bundle. 

Captain  Billop.  There  might  be  two  or  three 
of  them,  lefs  or  more,  I  cannot  tell. 

Mr.  Serj.  'thompfcn.  You  will  be  farther  fatis- 
fied  in  this  Matter  upon  my  Lord  Nottinghanis 
Evidence,  I  fuppofe. 

Mr.  Serj.  I'remain.     We  have  done  with  Capt. 
Billop  for  the  prefent.     Pray  call  Johnfon. 
(IVbo  •was  fivorn.) 

Sir  IV.  IVilliams.  Were  you  at  the  taking  of 
that  Gentleman,  and  the  other  in  the  Smack? 

Johnfon.     Yes,  I  was. 

Sir //^  Ifilliams.  Then  pray  give  an  Account 
of  the  Matter  how  it  was. 

Johnfon.  We  went  down  in  a  Pleafure  Boat, 
and  went  to  the  'tower.,  we  fet  through  Bridge 
againft  Tide,  my  Lord  of  Danby  was  with  us  j 
and  when  we  came  to  I'oii-er  If  barf,  there  they 
went  to  the  To-iver  for  Arms,  and  we  ftayed  till 
Ebbing  Water,  and  rowed  to  Gravefend ;  and 
when  we  came  to  Gra'vefend,  we  went  on  Board 
feveral  Ships,  and  I  thought  we  were  going  a 
Pre/Ung  ;  and  we  ftayed  at  Gravefend  the  I  ime  of 
the  Writing  of  a  Letter,  and  then  we  went  both 
into  the  Boat  again,  and  rowed  after  a  Smack 
that  had  gained  of  us,  but  that  not  being  the 
Smack,  we  turned  back  again,  and  then  it  was 
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high  Water :    And  when  we  came  to  the  upper- 
end  of  the  Hope  we  faw  leveral  Smacks  cominf^, 
and  there    was  a  Fifhcr-man  on  board  that  laid. 
That  was  the  Smack  the  Captain  enquired  after, 
that  was  coming  down  there;    and  when   they 
came  on  board,  the  Captain  laid,  there  were  two 
or  three  brave  Men,  and  he  hoped  he  could  fpare 
one  of  them:    and  the  Mafter  fud,  he  hoped  he 
would  take  none  of  them,    becauie  they  had  a 
Prote(5tion,    which  he  fhewed  to  the    Captain. 
Then  the  Captain  went  in  and  bid  me  take  ibme 
Imall  Arms,  and  go  on  board  with  him,  android 
the  Mafter  he  muft  look  a  little  further  ;    and  the 
Boards  were  taken  up,  and  I  law  a  great  Piece 
of  Roaft-Beef,  and  under  that,  my  Lord  Prefton^ 
and  Mr.  Elliot,  and  this  Gentleman,  Mr.  AJInon : 
My  Lord  Prefton  came  up  firft,    and  Mr.  EUiot 
next  to  him  ;    and  I  fee  this  Gentleman  take  up 
ibmething  and  put  it  into  his  Bofom,  and  I  told 
the  Captain  of  ;t,  and  he  asked  him  what  it  was, 
and  he  faid.  Nothing  but  his  Handkerchief,  and 
plucked  out  the  Handkerchief;    but  the  Captain 
put  his  Hand  into  his  Bofom,  and  pulled  out  Ibme- 
thing elle. 

L.  C.  J.  Holt.     What  was  it  ? 
'Johnion.     It  was  a  Parcel  of  Papers  tied  up, 
with  a  iPiece  of  Lead  tied  to  it,  for  I  came  up 
cloie  after  him,  and  fee  him  take  it  up. 

Sir  M^.  Williams.  What  elle  were  there  found 
with  the  Papers  ?  was  not  there  fome  Seals  ? 

Johnfon.  That  was  afterwards  ;  but  when  the 
Captain  asked  him  what  he  had  gotten  in  his 
Boibm,  he  pulled  out  his  Handkerchief,  and 
faid,  Nothing  but  his  Handkerchief;  but  the  Cap- 
tain took  the  other  Papers  out  of  his  Bofom,  and 
io  I  went  down,  and  there  were  the  two  Seals, 
and  1  took  them  up ;  and  when  i  came  up,  Elliot 
had  a  p  lir  of  black  Whiskers  on,  and  he  borrow- 
ed a  Pair  of  Stillars  and  cut  them  off,  and  faid^  he 
Ihould  remember  me  again  if  ever  he  lived,  he 
fhould  know  me  by  my  Tooth  being  out.  And 
coming  up  into  Long-reach,  Elliot  was  a  cold,  and 
got  to  the  Oar  and  Rowed,  and  faid.  You  row  as 
if  you  were  rowing  to  Prifon ;  and  he  wifhed 
that  a  1  hunder-bolt  might  drop  into  the  Boat, 
and  that  London-Bridge  might  drop  down  upon  his 
Head.  And  when  we  came  up  to  Hljiteball  I 
ftood  a  Guard  over  them. 

Jury-man.  Did  you  fee  Captain  Billop  take  the 
Packet  of  Letters  from  that  Gentleman's  Breaft  ? 
Johnfon.    Yes,  1  did. 

Jury-man.     Did  you  belong  to  Captain  Billop} 
Johnfon.     Yes,  I  was  one  of  the  Boat's  Crew. 
Mr.  AfJpton.    Had  not  1  been  up  and  fearched 
before  ? 

Johnfon.    Yes,  I  think  you  had  been  up  before. 
Mr.  Afloton.     And  then  you  faw  me  take  up  the 
Pacquet  off  from  the  Ballaft  ? 

Johnfon.  Yes,  I  law  you  take  it  out  of  the 
Ballaft  and  put  it  into  your  Bofom. 

Mr.  AflJton.  Gentlemen,  I  hope  you  will  be 
pleafed  to  take  notice  of  that. 

L.  C.  J.  Holt.     No  doubt  of  it  they  will. 
Mr.  Ajbton.     Did  not  that  Bundle  of  Papers 
that  was  taken  out  of  my  Breaft,  did  not  they 
lie  near  to  the  Place  where  the  Seals  lay? 
Johnfon.     Yes,  it  lay  juft  by  them. 
Mr.  Serj.  7'hotnpfon.  Pray  let  up  Captain  Billop 
again.  ('■jjhich  was  done  ) 

When  you  brought  thefe  Papers  to  lllntehall. 
Captain  billop,  who  did  you  deliver  them  to? 
Captain  Billop.     To  my  Lord  Nottingham. 
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Mr.  Serj.  Stbompfon.     After  lie  received  them, 
what  did  he  with  them  ? 

Captain  Billup.  After  he  had  examined  all 
thefe  Gentlemen,  he  went  to  opening  of  the 
Papers,  and  he  defired  me  to  ftay  in  the  Room 
till  they  were  opened,  which  1  d:d ;  and  my 
Lord  looking  on  lome  of  the  Papers  laid,  If  this 
Pacquet  had  gone,  wehnd  quickly  been  vifited  by 
the  French.  U  ith  that  I  took  them  up,  and  looked 
into  them.  My  Lord  laid,  I  might  look  into  as 
many  Papers  as  I  pleafed  ;  but  I  was  very  uneafy, 
and  full  of  Pain,  and  had  more  mind  to  be  gone, 
and  be  a  Bed,  than  looking  into  Papers;  but 
leveral  of  the  Papers  I  did  look  into,  and  fcveral 
I  put  my  Mark  upon  ;  and  the  next  Day  at  the 
Council,  what  of  them  I  did  know,  I  did  put  my 
Mark  upon. 

Mr. Serj.l'hompfon.  After  my  'Lor A  Nottingham 
had  perufed  them,  what  did  he  do  with  them  ? 

Captain  Billop.  My  Lord  put  them  up  in  a 
Cover,  and  tied  them  with  a  Piece  of  1  wine, 
and  put  his  Seal  upon  them,  and  gave  them  me, 
and  defired  me  to  carry  them  to  my  Lord  Pre- 
fident;  which  1  immediately  did,  and,  witliouC 
flopping,  carried  them  to  my  Lord  Prefident. 

Air.  .Ifjtcn.     When  w^-s  this.  Sir?  V\  as  it  that 
very  Night  that  we  v/erd  brought  to  IVbiteball  ? 
Captain  Billop.     Yes. 

Mr.  Serj  I'reniain.  Then  we  muft  defire  my 
Lord  Nottingham  to  be  fworn. 

37.'e  Earl  ofNott-ngham  Szvorn. 
M.r.Serj.'Tbori/pjvn.     Will  your  Lordfhip  pleafe 
to  give  the  Court  an  Account  how  thefe  Papers 
came  to  your  Lordfhip,  and  how  ycuir  Lordlhip 
dilpofed  of  them. 

Earl  of  Nottingham.     Captain  Billop  came  to 

my  Office 

Mr.  yifiton.  I  humbly  defire  your  Lordfhip 
would  pleafe  to  fpeak  louder ;  for  I  cannot  hear 
your  Lordfhip,  and  I  fear  the  Jury  cannot. 

Edrl  of  Nottingham.  I  fpeak  as  loud  as  ever  I 
can,  but  I  have  a  great  Cold. 

L.  C.  J.  Holt.  You  may  hear  my  Lord  very 
well,  if  the  Court  be  but  filent. 

E.  Nottingham.  Captain  BiUop  brought  to  me 
a  Pacquet  tied  about  with  a  Packthread,  to  which 
there  was  a  Piece  of  a  Leaden  Pipe  fixed,  in 
which  Pacquet  there  was  ft:uck  in  another  Paper; 
I  think  there  was  but  that  one  befides  the  Cover, 
but  what  it  was  particularly  1  do  not  remember : 
this  Pacquet  was  laid  upon  the  Table  while  he 
was  by  ;  and  I  called  in  my  Lord  PreJIvn,  not 
being  willing  to  make  him  ftay,  and  alter  I  had 
fomc  Difcourfe  with  my  Lord,  to  examine  him 
what  Account  he  could  give  of  thefe  Proceed- 
ings; then  I  called  ni  yourfelf,  Mr.  Affjtoi:,  and 
Captain  Billop  was  by  alio,  but  the  Pacquet  lb 
tied  with  the  Packthread,  I  cut  open  in  Billcp's 
Prefence  with  a  Pair  of  ScilTars ;  the  lame  Pa- 
pers that  were  in  that  Pacquet,  together  with 
the  little  Paper  that  was  ftuck  in,  I  tied  up  ;  I 
am  fure  I  fealcd  them  in  a  Sheet  of  Paper,  and 
gave  them  back  again  to  Captain  Billcp  to  carry 
them  to  my  Lord  Prefident. 

Sir  IF.  ll'illiams.  Captain  Billop,  you  have  alrea- 
dy declared,  that  all  you  received  fiom  my  Lord 
Nottingham,  you  carried  to  my  Lord  Prefident. 

Captain  Btllop.  All  the  Papers  that  I  received 
from  my  Lord  Nottingham,  juft  as  I  received  them, 
fealed  with  my  Lord's  Seal,  I  went  diredly  to 
my  Lord  Prefident's,  and  gave  them  him. 
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Sir  ir.  IfiU'uttns.  Pray,  my  Lord,  did  your 
Lordfhip  deliver  to  Captain  Billop  all  the  Papers 
that  you  received  from  him  ? 

Ed-rl  of  Nottingham.  My  Lord,  all  the  Papers 
that  Captain  BiHop  brought  to  me,  .that  were  in 
the  Pacquet  (for  he  brought  fome  Letters  that 
he  took  out  of  my  Lord  Preflons  Pocket,  that 
were  of  no  Confequence  )  but  all  the  Papers  that 
were  in  the  Pacquet,  1  delivered  back  to  Captain 
Billop,  fealed  as  I  received  fixjm  him,  and  no  more, 
and  no  others  i  for  the  other  Letters,  they  being 
from  my  Lord  Prejions  Children,  and  not  relating 
to  the  Publick,  Lgave  them  to  him  to  give  my 
Lord  Prefion  again. 

Mr.  y^JJjton.  My  Lord,  I  humbly  bcfeech  your 
Lordihip  to  tell  the  Court  how  long  my  Lord 
Preflon  was  with  your  Lordfhip  in  the  Room. 

E.  Nott.  Truly  I  am  not  able  to  tell  you  par- 
ticularly how  long  it  was,  I  believe  it  might  be 
about  a  quarter  of  an  Hour,  or  fcarcefb  much. 

Juryman.  Was  there  no  body  with  your  Lord- 
fhip, when  Capt.  Billop  was  out,  but  only  my 
Lord  Prejlon  ? 

E.  Nott.     No,  not  that  I  know  of 

Mr.  AJJHon.  My  Lord,  I  have  one  Favour 
more  to  beg  your  Lordihip,  I  humbly  pray  your 
Lordfhip  will  pleafe  to  tell  the  Court  and  Jury 
what  Anlwer  I  gave  to  your  Lordfhip,  when 
you  asked  me  how  I  came  by  thofe  Papers. 

E.  Nott.  As  near  as  I  remember,  the  Account 
that  you  gave  of  them  was.  That  you  went 
down  again  after  you  were  come  up,  as  you  iaid, 
to  fetch  your  Hat;  and  that  when  you  did  go 
down  into  the  little  Hole  to  fetch  your  Hat,  you 
'  brought  up  thefe  Papers  with  you. 

Mr.  AJJjton.  My  Lord,  this  was  the  Account 
I  did  give.  Now  this  very  well  correfponds 
with  that  Man's  Evidence,  that  fays  he  faw  me 
take  up  the  Papers  and  put  them  into  my  Breafl. 

L.  C.  J.  llolt.  He  does  fay  fo,  and  this  does 
all  very  well  agree. 

Mr.  Sol.  Gen.     Now  we  defire  my  Lord  Pre- 
fident  would  be  pleafed  to  be  fworn. 
f  be  Lord  Prefident  [worn. 

Mr.  Serj.T'hompfon.  Pray,  my  Lord,  will  your 
Lordfhip  pieafe  to  declare  to  the  Court  what 
Papers  Capt.  Billop  brought  to  your  Lordfhip, 
and  how  your  Lordfhip  difpofedof  them? 

L.  Prefident.  Captain  Billop  did  bring  me  a 
Pacquet  tied  with  a  Packthread,  and  that  was 
fealed  with  my  Lord  Nottingham  s  Seal,  I  knew 
it  to  be  his  Seal ;  and  he  told  me,  that  my  Lord 
Nottingham  commanded  him  to  bring  the  Pacquet 
to  mc.  I  opened  the  Pacquet,  and  perufed  all 
the  Papers;  it  was  very  late,  and  I  locked  them 
up  till  Morning,  and  I  then  carried  thofe  very 
Papers  to  the  King,  and  in  the  King's  Clofet, 
at  Kenjin^ton,  the  King  read  fbme  of  them,  and 
in  my  Sight,  for  I  never  parted  from  the  King, 
but  was  by  all  the  while :  The  King  put  up  all 
the  Papers  again,  and  commanded  me  to  call  a 
Cabinet  Council ,  and  to  let  them  be  delivered 
there  to  the  Council ;  accordingly  I  did  deliver 
them  Paper  by  Paper,  and  they  were  all  marked 
there  by  my  Lord  Sydney,  who  is  here  prefent ; 
and  they  were  then  delivered  into  the  Hands  of 
my  Lord  Sydney. 

L.  C.  J.  Pollexfen.  Will  you  pleafe  to  ask  my 
Lord  any  Queflions,  Mr.  y^ijljton  ? 

Mr.  Jj/jtoji.  My  Lord,  if  your  Lordfhip  will 
be  pleafed  to  pardon  me,  I  would  ask  your  Lord- 
fhip, Did  any  of  your  Lordfhip's  Servants,  or 
Family  read  any  of  theie  Letters.' 


L.  Prefident.     No,  not  one. 

Mr.  Jjhtoii.  Were  they  locked  up  where  any 
of  your  Lordfhip's  Secretaries,  or.  Servants  could 
come  to  them? 

L.  Prefident.  No,  I  lock'd  them  up  in  a  ftrong 
Box  in  my  Clofet. 

Mr.  Ajhton.  My  Lord,  I  only  defire  this  Fa- 
vour further  of  your  Lordfhip  :  Your  Lordfhip, 
at  the  Committee  of  the  Council  was  pleafed  to 
ask  me,  how  I  came  by  thofe  Papers ;  I  prefume 
you  may  remember,  and  I  pray  your  Lordfhip 
to  declare,  what  Anfwer  I  gave. 

L.  Prefident.  Truly,  Mr.  Afjton,  to  tell  you 
Truth,  I  do  not  remember  the  Particulars ;  I  re- 
member you  denied  every  Thing  ;  I  can  only  fiy 
that,  in  the  general ;  but  what  you  faid  in  particu- 
lar 1  cannot  remember. 

L.  C.  J.  Pollexfen.  Do  you  put  my  Lord  in  mind 
if  youcan  ;  See  whether  he  does  remember  it. 

Mr.  Afloton.  My  Lord,  I  only  defire  to  ask  my 
Lord  Prefident,  whether  I  did  not  tell  him  1 
went  down,  after  I  had  been  fearch'd,  into  the 
Hold,  and  there  I  fee  the  Papers  lie,  and 
brought  them  up,  and  put  them  into  my  Breafl; 
they  were  no  fboncr  in  my  Hands  but  Capt.  Btllcp 
had  them  in  his  ;  for  the  Man  called  and  faid. 
This  Gentleman  has  fomething  in  his  Breaft,  and 
the  Captain  put  in  his  Hand  and  pulled  it  out. 

L.  Prefident.  Truly,  Mr.  Ajhton^  I  do  not  re- 
member the  Words  that  you  ufed,  but  remember 
you  faid  fomething  to  which  I  made  anfwer. 
What  makes  it  matter.  They  were  found  upon 
you,  and  taken  out  of  your  Bofom,  do  you  look 
to  it  how  you  came  by  them,  I  do  not  remember 
what  you  faid,  for  I  cannot  remember  particular 
Words,  but  I  believe  you  might  lay  fome  fuch 
thing. 

Mr.  Sol.  Gen.  Then,  pray,  my  Lord  Sydney^ 
will  you  be  pleafed  to  be  fworn. 

'ithe  Lord  Sydney  fworn. 

Mr.  Sol.  Gen.  Will  your  Lordfhip  be  pleafed 
to  declare  what  Papers  you  received  from  my 
Lord  Prefident  ? 

L.  Sydney.  At  the  Cabinet  Council  my  Lord 
Prefident  delivered  a  Pacquet  of  Papers,  I  recei- 
ved them  every  one  there,  and  mark'd  them,  and 
put  them  into  my  Pocket. 

Mr.  Serj.  ^remain.  Did  your  Lordfhip  deliver 
them  to  any  Perfbn  afterwards  ? 

L.  Sydney.  The  next  Day,  or  the  Day  after, 
I  gave  them  to  Mr.  Bridgman  to  copy  out,  and 
he  delivered  them  back  to  me  again. 

Mr.  Sol.  Gen.  Pray,  my  Lord,  give  me  leave 
to  ask  this  Queflion 

Mr.  Serj.  Tbovipfon.  Your  Lordfhip  had  mark'd 
them  before  you  delivered  them  to  Mr.  Bridg?aaa 
to  copy  ? 

L.  Sydney.  Yes,  I  mark'd  them  at  the  Council 
Table,  at  my  Lord  Nottingham's  Office. 

Mr.  Sol.  Gen.  My  Lord,  thofe  Papers  that  you 
mark'd,  were  the  fame  Papers  that  my  Lord  Prefi- 
dent brought,  and  delivered  in  at  the  Council? 

L.  Sydney.     Yes,  the  very  fame. 

Juryman.  My  Lord,  fhall  we  have  Leave  to 
ask  my  Lord  Sydney  a  Quefi:ion  ? 

L.  C.  J.  Holt.     Ay;  what  is  it? 

Juryman.  Pray,  my  Lord,  did  thePacquet  come 
to  you  fealed  ?  That  which  was  taken  from  this 
Gentleman,  was  it  fealed  when  it  came  to  you  ? 

Mr.  Sol. Gen.  No,  it  had  been  opened  by  my 
Lord  Nottingham,  and  my  Lord  Prefident. 

L.  a  J.  Holt. 
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L.  C.  J.  Holt.  Sir,  you  are  under  a  Mifappre- 
henfion  of  the  Matter.  My  Lord  Nottingham^  af- 
ter he  had  opened  them,  fealed  them  up  again, 
and  delivered  them  to  Capt.  Billo'p  ■■,  Capt.  billop 
carried  them  fealed  to  my  Lord  Prefident ;  my 
Lord  Prefident  opens  them,  and  lays  them  up  j 
they  were  never  out  of  his  Polfeffion ;  he  carries 
them  to  the  King ;  the  King  read  fome  of  them 
in  his  Lordfliip's  Prefence  ;  he  delivers  them  at 
the  Cabinet  Council  to  my  Lord  Sydney  ;  and  my 
Lord  Sydney  fwears  he  read  them  there,  mark'd 
them,  and  when  he  had  done,  put  them  in  his 
Pocket. 

Mr.  Sol.  Gen.  My  Lord  Sydney .^  will  your  Lord- 
Ihip  be  pleafed  to  look  upon  thefe  Papers,  and 
fee  if  thefe  be  part  of  them. 

L.  Sydney.  I  know  them  very  well,  I  have  read 
them  ten  times,  I  mark'd  them  at  the  Council, 
and  that  is  my  Mark. 

yix.  Sol.Gen.  Pray,  my  Lord,  are  thofe  two 
Papers  that  you  have  in  your  Hand,  Two  of 
thofe  Papers  that  my  Lord  Prefident  delivered  at 
the  Cabinet  ? 

L.  Sydney.     Yes,  that  they  are- 
Mr.  Sol.  Gen.     My  Lord  Prefident,  will  you 
pleafe  to  look  upon  them. 

(which  his  LordJJjip  did.") 
L.  Prefident.     Thefe  are  two  of  the  lame  Pa- 
pers that  Capt.  Billop  brought  me. 

Mr.  Sol.  Gen.  Now  we  fliall  defire  to  have 
them  read ;  but  give  me  leave  to  obferve  to  you. 
That  one  of  them  is  a  Copy  of  the  other ;  only 
in  the  one  fome  Words  are  written  fhort,  that 
are  written  out  at  length  in  the  other. 

Juryman.  Pray,  my  Lord,  I  defire  to  ask, 
are  they  of  the  fame  Hand? 

Mr.  Sol.  Gen.  No,  they  are  of  different  Hands. 
Mr.  Serj.  I'hom-pfon.  Pray,  Gentlemen  of  the 
jury,  take  notice,  and  obferve  thele  Papers,  for 
there  is  a  great  deal  of  Matter  of  great  Moment 
in  them ;  for  you  cannot  expedt  the  King's 
Council  fhould  repeat  every  thing  that  is  in  fb 
many  Papers  as  we  fhall  read  j  it  is  impoflible 
we  fhould  take  notice  of  all. 

L.  C.  J.  Holt.  Or  I  either,  therefore  pray. 
Gentlemen,  obferve  what  is  read,  for  I  fhall  be 
able  only  jufl  to  ftate  the  Evidence  to  you. 

Mr.  Jfiton.  My  Lord,  I  hear  them  fay,  one  of 
thofe  Papers  is  a  Copy  of  the  other;  I  defire 
the  Original  may  be  read,  and  not  the  Copy. 

Mr.  Serj.  'Tbompfon.  Who  knows  which  is  the 
Original  ? 

L.  C.  J.  Holt.  Look  you,  Mr.  Apton,  we 
don't  know  which  is  the  Original,  or  which  is 
the  Copy,  they  are  both  found  together,  they 
contain  the  fame  Matter,  and  the  fame  Words : 
It  may  be  you  can  tell  which  is  the  Original. 

Mr.  Serj.  I'hompfon.  You  may  look  upon  them 
your  felf,  and  tell  us  which  is  the  Original,  if  you 
pleafe. 

Mr.  AJhton.  That  is  very  well  obferved,  Sir. 
That  is  throwing  Water  upon  a  dead  Moufe. 
Then  I  defire  both  of  them  may  be  read. 

Mr.  Sol.  Gen.  Indeed,  Mr.  Afhton^  I  think 
there  is  a  particular  Reafon  why  you  fhould  not 
defire  to  have  the  Copy  read,  becaufe  lefl  it 
fhould  prove  to  be  your  own  Hand  writing. 
Mr.  AJhton.  Pray,  let  both  be  read. 
CI.  of  Peace  Reads.  The  Refult  of  a  Confe- 
rence  

Mr.  Serj.  Tremain.     Pray  attend,  for  this  is  the 
Scheme  of  the  whole  Work 
Vol.     IV. 


CI.  of  Peace  Reads.  The  Refult  of  a  Confe- 
rence, i^c. 

And  the  other  was  likewife  read  as  before. 
L.  C.  J.  Pollexfen.     Pray  let  Mr.  AJljton  fee  that 
Paper. 

7'he  Paper  was  handed  to  Mr.  Afhton,  being  one 
of  the  Papers  before  read. 

L.  C.  J.  Pollexfen.  Mr.  AJJ:)ton.,  look  upon  that 
fame  Paper  a  little,  fatisfy  your  own  Mind  a 
little  whofe  Hand  that  Paper  is  in.  Look  upon 
it  well,  I  would  have  you  be  fatisficd  about  it. 
Look  particularly  upon  the  latter  Part  of  it, 

Mr.  AJhton.  My  Lord,  I  have  look'd  upon  it, 
I  have  feen  it  all. 

L.  C  J.  Pollexfen.  Come  then,  give  it  me  back 
again,  and  think  of  it  a  little  in  your  own 
Heart. 

Mr.  Sol.  Gen.  My  Lord  Sydney.,  pray,  will 
your  Lordfhip  look  upon  this  Paper. 

L.  Sydney.  This  is  one  of  the  Papers  that  was, 
among  the  refl,  delivered  by  my  Lord  Prefident  3 
at  the  Cabinet. 

Mr.  Sol.  Gen.  Pray  fhew  it  my  Lord  Prefident  j 
What  fays  your  Lordftip  to  it? 

L.  Prefident.  This  was  one  of  the  Papers  I  gave 
my  Lord  Sydney.,  and  was  brought  to  me  in  the 
Pacquet  by  Captain  Billop. 

CI.  of  Peace  reads.  That  the  King  would  re- 
turn with  a  Defign  of  making  an  entire  Conqueft 

of  his  People- 

Mr.  Serj.  i'hompfon.  Pray,  my  Lord,  give  me 
leave,  before  it  be  read,  to  accquaint  the  Jury 
what  this  is,  that  they  may  make  the  better  Ob- 
fervations  upon  it.  This,  Gentlemen,  is  the 
Heads  of  a  Declaration  that  was  intended  to  be 
Publifhed  when  the  French  came ;  and  you  will 
fee  what  it  is  when  it  is  read.     Pray  oblerve  it. 

CI.  of  Peace  reads.  That  the  King  will  re- 
turn, i3c.     As  before. 

Mr.  Serj.  'tremain.  The  next  Paper  is  an  Ac- 
count which  they  had  taken  with  them  of  the 
Force  of  the  Kingdom,  of  the  Ships,  particularly 
how  many  in  Number,  what  Rates,  what  were  in 
Repair,  what  out  of  Repair,  and  what  a  Build- 
ing.    Pray  fhew  it  my  Lord  Sydney. 

L.  Sydney.  This  is  another  of  the  Papers  that 
I  received  from  my  Lord  Prefident,  and  mark'd  at 
the  Cabinet. 

Mr.  Serj.  'ithompfon.  Then  fhew  it  my  Lord 
Prefident. 

L  Prefident.  This  is  one  of  the  Papers  that 
were  in  the  Pacquet  that  Captain  Btllop  brought 
me.  Clerk  of  the  Peace  reads. 

Mr.  Sol.  Gen.  Pray,  my  Lord  Sydney^  look  up- 
on thefe  Papers,  and  tell  where  your  Lordfhip 
had  them. 

I'he  Papers  werepewn  both  to  the  Lord  Prefident  and 
the  Lord  Sydney. 
L.  C.  J.  Holt.  My  Lord  Prefident  fays  he  re- 
ceived them  from  Captain  Billcp,  and  gave  them 
to  my  Lord  Sydney  ^  and  my  Lord  Sydney  fays 
they  are  the  fame  he  received  from  my  Lord 
Prefident. 

Juryman.  Are  thofe  the  Papers  that  have  been 
read,  my  Lord  ? 

Mr.  J.  Eyres.  No,  but  they  both  fay  the  fame 
as  to  thofe  that  have  been  read. 

Juryman.  Then  pray,  my  Lord,  What  arc 
thofe  Papers  that  are  going  to  be  read  ? 

Mr.  Serj.  1'remain.      Thefe    are  two  Letters, 

Gentlemen,  that  are  written,  giving  an  Account 

how  the  Affairs  in  England  ftood  with  reference 
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to  the  Perfons  Concerns  that  they  are  written  to  j 
and  there  is  a  particular  Paflfiige  in  one  of  them. 
How  their  young  Mafter  prevailed  in  his  Intcrcft, 
and  got  Ground  of  his  Adverfaries.  If  you  ob- 
fervc  thern,  you  will  eafily  underftand  what  is 
meant  by  them. 

Clerk  'of  the  Peace  reads.  This  is  direded  for 
Mr.  Redding.,  New-years  Eve,  Though  the  Bea- 
rer of  this,  ^c.  As  before. 

Clerk  of  the  Peace  reads.  This  is  directed  for 
Mrs.  KeddtuT.  As   it  is  impoflible  for  me  to 

exprefs,  ^c.        As  before. 

Mr.  Sol.  Gen.  Now  wedefire  my  "Lord  Sydney ^znd 
my  Lord  Prefident,  would  look  upon  thefe  Papers. 
Juryman.    My  Lord,  I  defire  the  former  Part 
of  that  laft  Letter  may  be  read  again. 
irhtch  ivas  done. 
L.  Sydney.  Thefc  I  had  from  my  Lord  Prefident. 
L.  Prefident.    And  I  had  them  out  of  the  Pac- 
quet  that  Capt.  Billop  brought  me. 

Mr.  Serj.  ^remain.  If  your  Lordfhip  pleafe  I 
will  open  them  to  the  Jury.  Here  are  two  Let- 
ters, in  one  of  them  there  is  an  Account  given, 
that  they  were  heartily  forry  they  were  difap- 
pointed,  and  that  they  had  not  been  here  alrea- 
dy, but  hoped  they  will  be  here  as  faft  as  they 
can  ;  that  the  Match  was  concluded,  the  Settle- 
ment prepared,  and  no  doubt  but  the  Daughter's 
Portion  would  be  well  Secured,  if  they  would 
come  quickly. 

Clerk  of  t/je  Peace  reads.  Dec.  31.  1690.  'Tis 
directed  for    Mrs.  Cbarltou.  I   muft   not  let 

this  Bearer  depart,  Madam,  Sc        As  before. 

Mr.  Serj.  1'yemain.  That  Letter  tells  you  that 
the  Daughter's  Portion  would  be  well  Secured ; 
this  that  we  now  produce  will  tell  you,  how  it 
fhall  be  Railed.  It  fays.  The  old  Tenants  are 
weary  of  their  Mafter,  and  a  little  Matter,  if  he 
■would  but  appear  in  IVefcinmfter-Hall,  would  re- 
deem the  Eftate ;  and  the  Caufe  might  be 
brought  to  a  final  Hearing  before  the  End  of 
Eajier  Term,  if  they  made  hafte,  and  it  were 
well  SoUicited. 

Clerk  of  the  Peace  reads.  This  is  direfted  for 
Mr.  Jackfon,  Dec.  31.  1690.  The  Bearer  hereof 
will  give  you,  Sc.  As  before. 

Mr.  ^0/.  Gen.  We  muft  defirc  my  Lord  Prefi- 
dent, and  my  Lord  Sydney,  would  be  pleafed  to 
look  upon  thefe  Papers. 

L.  Prefdcnt.  I  received  thefe  from  Capt.  Billop 
In  the  Pacquet,  and  gave  it  to  my  Lord  Sydney. 

L  Sydney.  Thefe  are  fbme  of  the  Papers  I  had 
rem  my  Lord  Prefident. 

Mr.  Serj.  I'remain.  The  Letters  we  now  pro- 
duce to  be  read,  fecm  to  be  written  by  a  Man  that 
was  involved  in  a  great  Trade,  that  had  great 
Projects  in  his  Head,  and  drawn  many  Schemes 
in  his  own  Brain  how  to  carry  on  the  Trade;  he 
direds  what  fort  of  Wares  he  would  have  fent, 
what  was  proper  for  their  Markets,  that  he  had 
got  many  a  new  Cuftomer,  and  hoped  they 
Ihould  not  be  difobliged  ;  that  all  muft  be  fent  be- 
fore the  Firft  of  March.,  at  leaft  before  the  Tenth, 
or  the  whole  Summer  Profits  would  be  loft. 

CI.  of  the  Peace  reads.     31.  Dec 

L.  C.  J.  Holt.  Read  the  Superfcription  firft. 
CI.  of  the  Peace.  There  is  no  Superfcription,  my 
Lord,  at  ail. 

L.C.J.  Holt,  Well,  read  on. 
Clerk  of  the  Peace  reads.    Dec.  31.     The  Inter- 
ruption of  the  former  Correfpondcnce  had  a  very 
ill  EfFe<3:  many  ways,  ^c.       yh  before. 


Mr.  Serf  I'remain.  Gentlemen,  doubting  that 
that  Letter  might  not  be  preffing  enough,  here  is 
another  to  the  fame  Effect. 

CI.  of  the  Peace  re..ds.  Dec.  31,  It  is  a  Prefum- 
tlon  incident  to  thofe  that  are  any  ways  upon  the 
Spot,  {3c.  As  befcre. 

Mr.  Serj.  ^remain.  One  would  imagine  this 
Letter  were  written  by  {otlic  Perfon  that  ufed 
to  talk  Cant,  that  he  is  fo  read)'  at  it. 

Mr.  Sol.  Gen.  Pray,  my  Lord  Prefident,  what 
fays  your  Lordfhip  to  theie  Papers? 

L.  Prefident.  Thefe  Two  Letters  v. ere  in  the 
Bundle  that  Capt.  Billop  deli^'cred  to  me,  and  I 
delivered  them  to  my  Lord  Sydney. 

L.  Sydney.  Theie  are  fome  of  the  Papers  I  had 
from  my  Lord  Prefident,  at  the  Cabinet. 

Mr.  Serj.  ^remain.  That  firft  of  thefe  Papers 
is  a  Letter  wherein  the  Party  gives  an  Account  of 
his  own  Condition  here,  and  how  he  would 
venture  to  bring  about  what  was  defired. 

CI.  of  the  Peace  reads.  31.  Dec.  1690.  Was  my 
Condition  more  defperate  and  uneafy  than  it 
is,  i3c.  As  before. 

Mr.  Serj.  i'remain.  This  little  Paper  was  inclo- 
led  in  the  ether. 

CI.  of  the  Peace  reads.    I  beg,  £?'tr.       As  before. 
Mr.  Serj.  i'remain.     Now   fhew  this  Paper  to 
my  Lord  Prefident,  and  my  Lord  Sydney. 
Which  was  done. 
L.  C.  J.  Holt.     My   Lord  Prefident,   and  my 
Lord  Sydney,  fwear  the  fame  for  this  Paper,  as 
for  the  reft. 

Mr.  Serj.  I'retnain.  This  Paper  fhews  they 
were  going  about  a  Deed  that  they  did  not  defirc 
to  have  known  ;  'tis  a  Key  how  to  explain  their 
Meaning. 

CI.  of  the  Peace  reads.  For  Mrs.  Anne  Kuffel^c. 

As  before. 
I'bcn  three  other  Papers  "doere  flocjon  to,  and  fworn 
by  the  Lord  Prefident,   and  the  Lord  Sydney, 
to  be  Part  of  the  fame  Papers. 
Mr.  Serj.  i'remain.    The   Papers  that  we  are 
going  to  read  are  thefe.     Gentlemen,  here  is  a 
Letter  of  Recommendation  in  behalf  of  one  Mr. 
Orbinet,   which  is  a  Name,  they  pretended    of 
fome  Perfon  that  was  at  Paris.,  or  to  go  there, 
and  'tis  written  by  one  Mr.  Dellivere  to  his  Corre- 
fpondent  there  j  and  he  tells  him,  the  Bearer  had 
fomething  to  difclofe  to  him,  and  that  he  might 
have  an  entire  Confidence  in  him  :    but  the  Let- 
ter of  Recommendation  alone,  without  a  Sum  of 
Money,  they  reckoned  wou'd  meet  with  a  bad 
Welcome  in  France.,  and  therefore  they  take  500  /. 
with  them,  and  here  are  Two  Bills  to  pay  it. 
1'hen  Mr.  Humphrey  Levermere  ivas  f-worn  to 
interpret  them.,    being  in  French,  f  which  he 
did  J  end  read  them  as  in  the  former  I'rial. 
Juryman.     Were  thefe  Bills  found  in  that  Pac- 
quet? 

Mr.  Serj.  I'remain.  Yes,  Yes ;  they  are  fworn 
to  by  both  thofe  Lords. 

Mr.  Sol.  Gen.  Now,  pray,  my  Lord,  will  you 
pleafe  to  look  upon  thefe  Papers. 
i'he  Lord  Prefident,  and  Lord  Sydney  both  tejlified, 
I'hat  thoje  were  part  of  the  Papers. 
Mr.  Serj.  1'hompfon.  Ihis  next  Paper  that  we 
give  in  Evidence  is  very  fhort.  It  feems  to  be  a 
Table  for  the  Memory  of  the  Perfon  that  was  to 
carry  it  ?  They  are  fliort  Heads  for  the  Memory, 
confifting  of  a  great  many  Particulars ;  You  will 
make  your  Obfervations  upon  them,  and  what 
Judgment  you  think  fit  of  them. 

Mr,  Serj .  i'remain. 
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Mr.  Serj.  I'renmin.  My  Lord,  1  defit-e  to  take 
Notice  of  thefe  Papers  that  we  are  now  going 
to  read  ;  you  will  obfervc  thele  Things  in  them, 
which  are  worth  your  remarking,  Gentlemen  j 
becaufe  thefe  Papers  that  we  now  read  to  you, 
are  of  themfelves  fufficient  to  prove  every  Article 
in  the  Indidmcnt  :  For  thcie  Papers  give  an 
Account  of  the  Ships,  their  Number  and  Force, 
the  Forts  of  the  Kingdom,  how  they  are  Man- 
ned, how  they  may  be  Surprized,  where  the 
French  Fleet  fhould  Fight,  where  they  (hould 
Affault  us,  how  they  fhould  hinder  the  Dutch  and 
Englifi  Fleets  from  joining,  whnt  Number  of 
Soldiers  would  be  fufficient,  and  whit  N-mber 
of  Ships  in  Ne-wcajile  to  plague  the  City  of  Lon- 
don^ how  to  manage  this  whole  Affair ;  and  it 
gives  Characters  of  the  Clergy  oi  Englnnd^  and 
particularly  of  the  City  of  London,  and  fays, 
they  are  the  worft  of  Men. 

Mr.  Serj.  1'bonipfon.  No,  Brother,  'tis  the 
worft  of  all  the  Clergy. 

L.CJ.  Holt.     Come  read  them. 

Clerk  of  the  Peace  reads.     Lady  D.  2000/.  ^c. 
As  before. 

^he  "Jury  de fired  to  fee  the  lafi  Papers,  and  had 
them  delivered  to  them. 

Mr.  Sol.  Gen.  Then  we  reft  it  here,  to  fee 
what  the  Prifoner  will  fay  to  it. 

L.  C.  J.  Holt.  Mr.  .ifjton,  the  King's  Council 
have  done  their  Evidence  for  the  King,  what 
have  you  to  fay  for  yourfelf? 

Mr.  Jfjjton.  My  Lord,  I  humbly  defire  to 
know  of  your  Lordfhip,  whether  all  the  Letters 
are  read,  that  were  read  at  the  Trial  of  my  Lord 
Prefton  ? 

L.  C.  J.  Holt.  What  is  that  material  to  you, 
whether  they  be  or  not  ? 

Mr.  ylfjton.  My  Lord,  I  am  informed  that 
there  were  feveral  Letters,  that  particularly  name 
my  Lord,  implying  him  to  be  the  Bearer,  and  I 
defire  thofe  Letters  may  be  read. 

Mr.  Serj.  'tbompfon.  With  all  my  Heart,  if 
you  do  defire  it,  it  fhall  be  read,  we  do  not  think 
it  material. 

Mr.  Afjton  I  do  defire  it ;  it  will  be  plain,  I 
believe,  from  hence,  that  I  could  know  nothing 
at  all  of  this  Matter  i  and  if  your  Lordfhip  pleafe, 
mv  Lord,  to  obferve  it,  three  or  four  of  thefe 
laft  Papers,  as  Mr.  Serj.  I'rcmain  oblerved,  were 
the  Ground- Work  of  all  this  Bufinefs,  which  re- 
fers to  Portfmouth  and  Soiitb-Sea,  and  fbme  other 
Papers ;  thefe  I  think,  with  SubmilHon,  were 
proved  to  be  the  Hand  of  another  Gentleman, 
and  I  defire  it  may  be  proved  again  to  the  Jury, 
by  which  I  think  it  will  be  plain,  that  they  do 
not  affedl  me. 

L.  C.  J.  Holt.  Look  you,  Mr.  AflAon,  it  is  not 
proved  to  be  your  Hand,  nor  pretended  to  be  fb. 

Mr.  Afloton.  But  pofitively  proved  to  be  an- 
other's Hand,  as  I  am  informed,  and  'tis  that 
which  Mr.  Serj.  ^remain  obferved,  was  the 
Ground-Work  for  carrying  on  the  whole  Defign. 
1  prefume  the  VV'itneffes  are  in  Court  that  proved 
it  then,  and  I  hope  your  Lordfhip  will  be  fb 
kind  as  to  let  it  be  proved  now  ;  they  did  prove 
it  to  be  another  Pcrlbn's  Hand  upon  a  Trial  not 
long  ago. 

L.  C.  J.  Holt.  If  you  have  a  Mind  to  call  any 
WitnelTes  to  prove  the  Papers  to  be  another's 
Hand,  you  may  call  them. 

Mr.  Afloton.  I  hope  the  King's  WitncfTes  are 
now  in  Court  that  did  prove  them  to  be  his 


Hand-writing,  and  they'll  prove  it  now  I  fup- 
pofe. 

L.  C.  J.  Holt.  If  you  have  a  Mind,  you  may 
call  them,  they  have  not  a  Mind  to  produce 
them  for  the  King. 

Mr.  Afljton,  I  know  not  where  they  are,  my 
Lord.  Pray  Mr.  Aaron  Smith,  be  you  fb  kind  as 
to  call  them. 

L.  C.  y.  Pollexfen.  You  fhould  have  fent  and 
Subpoenaed  them  to  be  here. 

Mr.  ylfhton.  Mr.  IJ'arr  is  there,  my  Lord,  I 
defire  he  may  he  ask'd  the  Queftion  ;  and  I  believe 
Mr.  Blane  is  in  the  Court,  pray  let  him  be  ask'd. 

L.  C.  f.  Holt.  Mr.  IVarr,  you  are  called  by 
the  Prifoner,  as  a  Witnels,  to  prove  my  Lord 
Prefton  s  Hand. 

Mr.  Afloton.  Mr.  IVarr,  Mr.  Townfend,  and 
Mr.  Blane,  I  defire  may  be  all  ask'd. 

L.C.J.  Holt.  Mr.  Afloton,  you  have  infifted 
upon  it,  that  thefe  Papers  were  my  Lord  Prefloui 
own  Writing. 

Mr.  Ajlotou.  My  Lord,  I  do  infift  upon  it,  to 
know  whether  they  were  not  proved  to  be  his 
Hand. 

Mr.  Serj.  Iremain.  Yes,  they  were  fo,  'tis 
agreed. 

Mr.  Serj.  I'hompfon.  We  do  grant  the  King's 
WitnefTes  proved,  that  they  did  believe  them  to 
be  my  Lord  Prefons  Hand. 

L.  C.  y.  Holt.  The  King's  Council  do  admit, 
that  thele  three  laft  Papers  were  not  your  Hand, 
but  they  admit  them  to  be  my  Lord  Pre,  on  s 
Hand,  and  'tis  very  well  done  of  them  to  admit 
it  J  fo  that  now  'tis  to  be  taken  for  granted,  that 
thofe  three  laft  Papers  were  my  Lord  Prefton  s  - 
Hand. 

Mr.  Afloton.  Then,  my  Lord,  I  defire  the 
Subftance  of  thofe  Papers  may  be  the  more  preis'd 
upon  the  Jury,  becaufe  Mr.  Serj  ^remain  ob- 
ferved that  the  whole  Defign  in  the  Scheme  of  it 
lay  in  thofe  Papers,  and  they  are  not  my  Hand, 
but  another's ;  and  for  what  is  in  them,  I  know 
nothing,  nor  am  concern'd. 

L.  C.  J.  Holt.  What  have  you  farther  to  favj 
Sir? 

Mr.  Sol.  Gen.  You  mentioned  another  Letter 
which  you  did  defire  fhould  be  read. 

Mr.  Afloton.  Ay  ;  two  or  three  where  my 
Lord  is  nam'd. 

Mr  Sol.  Gen.  This  is  the  Letter  I  fuppofe 
you  mean,  the  Clerk  fliall  read  it. 

Clerk  of  the  Peace  reads.     Sir,  I  t'oiv  to  yd!,  I 
do  not  repine  at  ha-ving  loft  all  for  your  Sake,  &cc. 
(As  before.) 

Mr.  Afloton.  Gentlemen,  I  hope  you  will  ob- 
ferve, in  that  Letter  my  Lord  is  call'd  the  Bearer  j 
and  it  tells  that  he  brings  Papers  with  him,  by 
which  it  is  plain,  that  you  cannot  imagine  I 
could  know  any  thing  of  thele  Papers.  And, 
Gentlemen,  it  has  not  appeared  by  any  E^■idence 
that  has  been  given,  that  I  knew  any  thing 
more,  than  that  they  were  unfortunately  found 
upon  me :  But  with  Submiffion,  I  believe  there 
is  another  Letter,  if  I  am  informed  right, 
wherein  my  Lord  is  named,  and  called,  my  Lord 
the  Bearer. 

Mr.  Sol.  Gen.  Sir,  I  do  afTure  you  now,  we 
have  to  my  Obfer\'ation,  read  every  Letter,  and 
every  Paper,  that  was  read  on  Saturday. 

Mr.  Afloton.  Mr.  Solicitor,  I  am  fatisfied, 
for  I  am  confident  )ou  would  not  affirm  it  if  it 
were  otherwife. 
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L.  C.  J.  Pellexfen.  There  is  not  any  Letter  that 
fays  my  Loni  the  Bearer,  but  my  Lord  will  give 
you  an  Accdunt,  fo  and  io  ;  the  Bearer  will  tell 
you  thefe  and  thefe  Things ;  will  you  have  it  read 
again  ?  YoiS  fhall  if  you  will. 

Mr.  Jpton.  I  am  unwilling  to  take  up  your 
Lordfhip's  time,  unlefs  the  Jury  defire  to  have  it 
read  again. 

Juryman,  Pray,  my  Lord,  when  that  Letter 
was  read  on  Saturday,  how  was  it  conftrued  by 
the  Court  ?  How  did  they  take  it  then  ? 

L.  C.  J.  Holt.  We  did  take  it  then,  becaufe 
my  Lord  was  mentioned,  that  he  might  poflibly 
be  the  Bearer. 

L.  C.  J.  PoUexfen.  It  is  very  probable,  and  fo  it 
was  underftood  then,  that  the  Lord  mentioned  in 
the  Letters  was  my  Lord  Prefion,  and  fo  that  my 
Lord  was  the  Bearer  that  could  give  an  Account 
of  the  Countefs's  Condition  j  and  in  the  Begin- 
ning of  thofe  Papers  that  are  of  my  Lord's  Hand, 
there  is  mentioned  fo  much  Money  for  the  Lady 
D — ,  which  is  my  Lady  Dorfet,  I  fuppofe,  that  is 
there  meant,  and  that  writ  that  Letter. 

Mr.  Apton.     No,  my  Lady  Dorchefler. 

L.  C.  J.  Poliexfeii.  Dorchefier,  I  cry  your 
Mercy  ;  and  it  is  probable  the  fame  Reafbn  is  a 
Reafon  ftiil  to  make  it  believed  that  my  Lord 
Prefion  was  meant. 

Mr.  JJJotoiJ.  I  think  my  Lord  Chief  Juftice 
was  pleafed  to  obfcrve,  as  I  have  been  informed, 
in  giving  his  Charge  to  the  Jury,  that  thefe 
Papers,  fome  of  them  naming  my  Lord,  muft 
be  meant  of  my  Lord  Prefion,  there  being  no 
other  Lord  but  he ;  and  he  likewife  gave  another 
Reafon  ;  fays  he,  They  lay  by  my  Lord's  Seals 
that  were  produced,  and  therefore  it  was  plain, 
they  could  not  be  AfiAons  nor  Elliots. 

L.  C.  J.  Holt.  No  not  fo,  but  my  Lord  might 
be  concern'd,  becaufe  my  Lord's  Seals  were  there 
where  the  Papers  were  found. 

Mr.  Afijtoti.  I  am  wrong  inform'd,  if  thofe 
were  not  the  Words  my  Lord  Chief  Juftice  Pel- 
lexfen ufed. 

L.C.J.  Pollexfen.  What  do  you  fay  were  the 
Words  ?  If  you  will  repeat  them,  I'll  tell  you  as 
near  as  I  can. 

Mr.  Ajloton.  Your  Lordfhip  feem'd  to  infer, 
That  my  Lord  being  nam'd,  and  the  Bearer  in 
the  fame  Paper,  that  of  Confequence  that  muft: 
be  my  Lord  Prefion,  and  the  Papers  muft:  be 
his ;  and  you  did  give  another  Reafbn  for  it,  to 
inforce  it,  that  the  fame  Man  that  faw  me  take 
them  up,  faw  them  lie  by  the  Seals,  which  were 
proved  to  be  my  Lord  Pre/Ions,  from  whence 
your  Lordfhip  did  fay,  it  is  plain  they  were  my 
Lord  Prefion  s,  and  that  Afijton  or  Elliot  could 
not  be  concerned  in  them. 

L.  C.  J.  Holt.  You  miftakc  that  Matter,  fure 
there  was  not  any  fuch  Word  faid,  for  that  Evi- 
dence that  tended  to  convift  my  Lord  Prefton, 
did  by  no  means  tend  to  acquit  you  ;  the  Que- 
ftion  then  was.  How  far  my  Lord  Prefion  was 
concerned ;  my  Lord  infifted  upon  it,  fays  he. 
They  were  not  taken  from  me,  but  from  Mr. 
AJJjtou  J  there  the  Queftion  was  not  about  you. 

Mr.  A/ljton.  I  humbly  hope,  my  Lord,  you 
will  forgi've  me  for  infifting  upon  thefe  Matters, 
becaufe  I  .im  for  Life. 

L.  C.  J.  Pollexfen.  I  would  do  you  all  the 
Right  I  can.,  I  affure  you,  Mr.  AJljton  ;  but  cer- 
tainly there  was  no  fuch  Thing  faid  as  you  have 
mentioned. 


Mr.  Afipton.  My  Lord,  I  do  not  queftion  but 
you  will  do  me  Right,  and  I  thought  fo,  when  I 
chofe  the  Jury  out  of  the  firft  that  appeared, 
without  challenging  any. 

L.  C.  J.  Holt.  Well,  Sir,  pray  go  on  to  your 
Defence. 

Mr.  AJJjton.  My  Lord,  my  own  Defence  will 
be  very  weak  upon  the  Whole,  for  I  am  very  il- 
literate and  unskill'd  in  the  Laws,  but  where  I 
do  fail  of  taking  Advantage,  to  obferve  what 
may  be  for  my  Advantage,  I  hope  your  Lord- 
fhips  will  be  fo  kind  to  me,  as  well  as  juft  (I 
may  call  it)  to  yourfelves,  being  upon  your 
Oaths,  as  to  take  notice  of  it.  My  Lord,  in  the 
firft  Place 

Mr.  Serj.  ^remain.  Before  Mr.  Adit  on  proceeds, 
I  would  obferve  one  Word  in  a  Letter  that  has 
been  read,  which  is  one  of  thefe  Papers ;  it  fays, 
J  fay  nothing  of  another  Gentleman  that  takes  Up- 
fortimity  to  fee  thofe  Parts,  Imt  he  hasfhewn  a  Zeal 
and  Sincerity  in  the  Affair  equal  to  7nofi. 

Mr.  Serj.  SThompfon.  You  hear,  Gentlemen, 
that  there  is  notice  taken  of  another  Perfon  be- 
fides  the  Bearer. 

Mr.  AJJ:>ton.  Pray,  my  Lord,  is  it  any  Con- 
fequence that  I  mufi  be  the  Peribn  that  muft  be 
meant,  or  that  I  muft  know  what  the  Contents 
of  the  Letter  was  ?  There  was  another  befides 
me,  and  fb  it  is  not  plain  who  was  meant ;  or  if 
I  were  the  Man  meant  in  this  Letter,  it  muft  not 
therefore  follow  that  I  muft  know  of  it. 

Mr.  Serj.  Tremain.  I  did  not  mention  it  as  a 
Proof  that  you  were  the  Perfbn  meant,  but  only 
to  fhew  that  there  was  another  Perfbn  befides  my 
Lord  taken  notice  of  in  them. 

L.  C.  J.  Holt.  I  muft  confefs,  I  think  Mr. 
Afijton  obferves  right,  it  does  not  concern  him, 
for  as  well  as  he  was  there,  there  was  another, 
and  it  is  uncertain  whether  it  relates  to  him  or  the 
other,  and  fb  it  fignifies  nothing  at  all ;  that's  my 
Mind.  Pray  go  on,  Mr.  Afiton. 

Mr.  Afloton.  My  Lord,  upon  the  Whole  1  have 
this  to  obferve;  firft  as  to  my  Bufinefs  of  going 
into  France,  I  muft  ingenuoufly  own  it,  though 
I  proteft  to  you  I  never  own'd  it  or  named  it  to 
the  Woman,  though  fhe  had  fworn  it,  but  yet  I 
do  now.  My  Defign  was  to  go  to  France,  and  I 
had  very  great  and  good  Reafon  for  it,  I  think ; 
I  had  endeavour 'd  all  Ways  I  could  in  the  World 
to  procure  a  Pafs  to  go  to  France  ;  'tis  very  well 
known,  I  did  Bufinefs  under  Lieutcnant-General 
IVorden,  that  died  half  a  Year  ago  ;  his  Accounts 
are  now  depending,  and  fuch  Accounts  as  may 
be  prejudicial  in  fbme  Points  to  his  Family,  to 
whom  I  have  always  own'd,  and  muft,  a  great 
Obligation,  and  would  be  very  glad  upon  ail 
Occafions  to  ferve  it,  and  all  the  Branches  of  it : 
This  was  not  the  Whole  nor  the  only  Defign  I  had 
in  going  thither,  but  I  had  likewife  fbme  Bufi- 
nefs of  my  own,  I  have  a  confiderable  Sum  of 
Money  owing  me,  if  it  be  neccffary  to  prove  it, 
I  can  prove  it  by  a  Bond  from  a  Peribn  that  is 
there ;  a  great  Sum  it  is,  a  very  confiderable 
one  to  me  at  leaft.  And,  my  Lord,  I  did  think 
if  I  did  not  go  myfelf,  it  was  impofiible  for  me 
to  do  any  thing  in  that  Affair,  and  that  was  the 
true  and  only  Reafbn  of  my  Defign  in  going  to 
France,  having  been  out  of  Hopes  of  getting  any 
other  Convenience  otherways  ;  this  was  not  a 
Defign  juft  now  formed,  as  if  I  were  juft  now 
upon  fbme  Plot  concerning  the  Publick,  but  it 
has  been  my  Defign  ever  fince  Lieutenant-General 
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/rordeii  died,  and  he  upon  his  Death-bed  ingaged 
me  to  do  it ;  and  I  once  went  down,  hoping  to 
have  gone  from  Dover,  and  there  I  was  appre- 
hended and  taken.  And,  my  Lord,  1  have  ufed 
all  manner  of  Endeavours  to  go  other  ways,  but 
they  have  always  failed  me,  and  this  way  1  hoped 
would  have  taken  :  My  Lord,  I  do  own  I  did 
hire  the  Boat,  and  I  did  pay  the  Money  ;  but 
with  Submiffion,  I  think  that  is  not  any  manner 
of  Trealonable  Ad:,  my  Lord  ;  perhaps  it  is  an  ill 
Adt,  but  it  does  not  amount  in  the  leaft  to  Trea- 
fon  going  to  the  King's  Enemies,  fuppofe  I  went 
upon  that  account,  that  is  no  manner  of  Treafon 
in  the  World  ;  carrying  Papers  to  the  King's  Ene- 
mies, except  it  be  proved  that  I  was  privy  to 
them,  and  knev/  the  Contents  of  them,  if  Law- 
yers inform  me  right,  is  not  Treafon  ;  then  what 
remains?  'Tis  true,  I  muft  own  the  Papers  were 
found  upon  me,  and  I  believe  there  is  nobody 
that  has  heard  the  Evidence  that  has  been  given, 
but  muft  readily  conclude,  that  I  found  them  in 
the  Place  where  the  Seaman  fays  I  took  them 
up  ;  and  befides,  my  Lord,  there  is  not  any  man- 
ner of  Proof  fo  much  as  aim'd  at  by  the  King's 
Council  in  all  their  Evidence,  that  I  was  privy 
to  any  one  of  thefe  Papers  ;  fo  that,  my  Lord, 
I  think  there  is  very  little  proved  upon  me  at  all : 
1  had  the  Misfortune  to  be  taken  in  this  Com- 
pany that  was  going  where  thefe  Papers  were  taken, 
it's  true,  but  they  have  not  attempted  to  prove 
that  I  was  privy  to,  or  knew  any  thing  of  them  at 
all,  nor  that  I  was  more  concerned  than  that  they 
were  taken  in  my  Stomach  ;  this  is  all  I  have  to 
obfervc  upon  the  Whole :  As  to  the  Bufinefs  of  the 
Indidment,  there  are  great  and  grievous  Aggra- 
vations in  it,  and  fuch  as  I  am  not  able  to  com- 
prehend the  Meaning  of,  the  Words  confound 
me ;  and  therefore  I  humbly  defire  your  Lord- 
fliip  to  tell  me  upon  what  Statute  I  am  indided. 

L.  C.  J.  Holt.  I'll  tell  you,  Mr.  JJljtm,  you 
are  indicted  upon  the  25th  o? Edivard  the  Third, 
for  conipiring,  compaffing  and  imagining  the 
Death  of  the  King  and  Queen,  and  for  that  Pur- 
pofe  going  to  France,  and  endeavouring  to  incite 
the  French  King  to  invade  the  Kingdom,  and 
telling  him  how  he  fhould  do  it,  and  letting  him 
know  in  what  State  and  Condition  the  Kingdom 
was,  and  how  fit  to  be  invaded. 

Mr.  yiJJnon.  Pray,  my  Lord,  is  that  at  all 
proved  upon  me? 

L.  C.  J.  Holt.  That  is  the  Queftion  that  the 
Jury  are  to  judge  of  upon  the  Evidence  that  has 
been  given. 

Mr.  y/fitoH.  As  to  that  of  Compaffing  the 
Death  of  the  King  and  Queen,  I  am  ignorant 
o!  Dealings  in  Law  ;  but  I  conceive  there  are 
feveral  Species  of  Treafon  mentioned  in  that  Adl 
of  the  25th  ofEduiard  III.  and  as  to  the  imagining 
the  Death  of  the  King,  that's  only  to  be  proved 
by  fome  Overt- Ad: :  Now  I  think  nothing  at  all 
has  been  proved  of  any  open  Act  conducing  to 
prove  the  Imagination  or  Compaifing  the  Death 
of  the  King  or  Queen,  no  manner  of  Confulta- 
tion  or  lYeafonable  Ad  at  all ;  and  therefore, 
my  Lord,  I  do  not  fee  that  there  is  any  great 
Matter  that  is  proved  upon  me,  and  I  hope  you 
are  of  that  Opinion  too. 

L.  C.  y.  Holt.  Mr.  y^JJjton,  that  you  may  not  go 
away  with  a  Miftake,  any  that  defign'd  the  Depo- 
fition  of  the  King  and  Qiieen,  and  the  Invafion 
of  the  Kingdom,  which  is  proved  by  any  Overt- 
Ad,  is  fufficient  to  prove  that  they  compafs  and 
imagine  the  Death  of  the  King  and  Queen. 


Mr.  y^Jljton.  I  prefume  it  may  be  (b,  I  believe 
that  may  be  the  Conftrudion  of  the  Law. 

L.  C.  J.  Holt.  And  I  make  no  queftion  but 
thofe  that  you  have  confulted  with  have  told  you 
as  much. 

Mr.  Ajljton.  Truly  as  to  Council,  my  Trial  haa 
been  as  hard  as  ever  Man  met  withal. 

L.  C.  J.  Holt.  Why  do  you  fay  fo,  Mr.  yijh- 
ton?  the  Court  has  not  been  hard  upon  you. 

Mr.  yjfjton.  My  Lord,  I  do  not  complain  of 
the  Court,  but  as  to  the  matter  of  Time,  I  had 
Notice  by  that  Gentleman,  Mr.  Bale,  to  prepare 
for  my  Trial,  and  that  was  on  Friday,  and  not 
before. 

L.  C  J.  Pollexfen.  Friday  was  Sevennight, 
you  mean,  I  fuppofe. 

Mr.  AJlHon.    Yes,  I  do  mean  Friday  was  Seven- 
night,  I  was  then  a  clofe  Prifoner,  I  had  not  the 
Opportunity  or  Liberty  of  feeing  any  Chriftiati 
Sou!  ;  I  fpake  to  him  then,  and  told   him,  Mr. 
Bale,  this  is  very  (hort  Notice,  pray  be  fo  kind 
as  to  move  my  Lord  that  I  may  have  Council ; 
truly  he  was   civil   enough,  and  faid,  he  would 
do  all  he  could  ;  fays  he,  WHU  you  give  me  the 
Names  of  your   Council  ?    So    I  gave  him  the 
Names  of  four,  and  of  a  Sollicitor  ;  but  I  never 
heard  more  of  him  in  the  Matter:  I  did  with  all 
my  Induftry  and  Skill  give  my  Friends  notice, 
but  I  was  under  great  Difficulty,  for  I  had  not  the 
Liberty  of  Pen,  Ink,  nor  Paper,  nor  a  Man  to 
fend  upon  a  MefTage,  on  Saturday  ;  I  gave  my 
Friends  notice  of  it  upon  Sunday,  which  was  no 
very  good  Day  for  Bufinefs,  they  applied  them- 
felves  to  my  Lord  Sydney,   whofe  Favour   and 
Kindnefs  I  (hall  always  own  as  long  as  I  live  ;  he 
gave  me  all  the  Difpatch  poflible,  and  got  me  an 
Order  to  fee  my  W^ife  that  Day,  though  it  was 
Sunday  ;  the  next  Day  I  made  Application  to  have 
my  Council  come  to  me,  that  was  Mcnday ;  he 
with  the  fame  Readinefs  procured  that:  but  it 
was  I'uefday  in  the  Afternoon  before  I  could  fee 
any  living  Soul  but  my  Wife ;  and  fome  of  the 
Council  that  I  defired,  would  not  readily  come  to 
me,  and  it  was  IVednefday  before    I  did  fee  any 
Body  of  them,  and  fo  I  had  but  IVednefday  and 
^hurfday  to  confult  with  them  in.     On  Friday  I 
was  brought  here,  and  I  endeavour'd  to  procure 
a  Copy  of  the  Pannel,  that  I  might  inform  my- 
lelfof  the  Charaders  of  the  Men  that  were  to 
be  my  Jury  ;  and,  my  Lord,  I  would  defire  you 
to   give   me   leave  to  clear   one  Point,    which 
through  Inadvertency  flipt  from  me   about  the 
Time  that  I  defir'd  to  fend  to  enquire  about  the 
Jury.     I  did  not  mean,  as  was  apprehended,  to 
fend  to  them  to  take  them  off,  but  I  only  meant 
to  enquire  after  their  Charaders ;  this  was  done 
upon  Friday  ;  I  had  not  a  Copy  of  the  Pannel  till 
laft  Friday,  when  we  were  Arraigned   in  Coiwt, 
it  was  Two  of  the   Clock  before  the  Pannel  was 
given  us,  it  was  between  Three  and  Four  when 
we  came  to  Keivgate ;  we  were  to  come  upon  our 
Trial  the  next  Morning  by  Eight  of  the  Clock; 
fo  that  before  the  Copies  could  be  tranfcribcd 
for  us,  there  were  left  but  fix  Hours  for  us  to  en- 
quire into  the  Morals  of  fo  many  Men,  of  whom 
fome  lived  eight,  fome  ten,  fome  fifteen  Miles 
out  of  Town  ;  for  my  Part  1  was  not  able  to  en- 
quire after  any  one,  and  that  your  Lordihip  may 
think,  by  my  taking  the  firft  Twelve  thatappear'd, 
and  believing   myfelf  innocent  of  this  Matter, 
I  refolved   to  put  myfelf  upon  my  Trial  by  any 
twelve  indiiferent  Englifj  Men  ;    I  only  beg, 
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if  I  have  omitted  any  Thing  in  reference  to  my- 
fclf,  or  misbehaved  myfelf  with  rcfped  to  the 
Bench,  that  you  would  pleafe  to  fet  me  right, 
and  confider  that  1  ftand  here  for  my  Life  ;  and 
to  grant  me  your  Pardon  for  any  thing  wherein 
I  have  offended  your  Lordfhips,  to  whom,  and 
to  the  Jury,  I  refer  my  Caufej  only  I  beg  leave 
to  call  two  or  three  Witnefles,  I  know  it  hath  been 
allowed  before  in  fuch  Cafes,  to  g've  fome  fhort 
Account  of  my  Life  and  Converfation,  becaufe 
it  hath  been  reflcded  upon  me  that  I  was  a  Papift, 
becaufe  I  dcfigncd  to  go  into  France;  but  I  believe 
there  is  not  any  Man,  whofe  Devotion  to  the 
Proteftant  Religion  eftablifh'd  by  Law,  is  greater 
than  mine  hath  been,  or  to  whom  that  Religion 
is  dearer  than  to  myfelf 

L.  C.  J.  Holt.  You  are  not  accufed  of  any 
fuch  thing ;  nobody  pretends  you  are  a  Papift : 
but  call  whom  you  will. 

Mr.  Jpton.  Pray  call  Dr.  Bu-rJJj,  Dr.  Lake, 
Dr.  BtZ-lVilliams,  and  Dr.  Da'venant.  There  is 
Dr.  Fitz-IVtlUams  ;  I  beg  the  Favour  of  you,  Dr. 
Fitz-lVilliams,  to  give  the  Court  an  Account  of 
your  Acquaintance  with  me,  and  particularly 
about  my  Religion. 

Will  your  Lord  (hip  give 


Dr.  Fitz-lFtUiams. 
me  leave,  my  Lord  ? 

L.  C.  J.  Holt.     Ay 
know  of  Mr.  y^Jljton  ? 

Dr.  Fitz-U'illiams. 


Come,    what    do   you 


I  fuppofe,  my  Lord,  that 
he  calls  me  in  as  a  Witnefs  to  his  Religion,  and 
to  his  Morality,  I  think  fo  ;  with  my  Lord's  Per- 
mi.Hion  I  will  give  the  trueft  1  eftimony  I  can  : 
I  have  known  him  for  fome  time,  he  ufed  to  be 
frequently  at  the  Servxe  of  the  Church  in  the 
Proteftant  Part  of  the  Family  at  St.  James's, 
where  I  wis  Chaplain  ;  during  the  Time  I  was 
there,  I  obferved  him  to  be  a  frequent  Receiver 
of  the  Holy  Communion  j  and,  as  far  as  I  could 
oblerve,  lived  anfwerable  to  what  he  profeffed  to 
be,  a  fincere  Member  of  the  Church  oi  England, 
and  a  ferious  Chriftian.  For  his  Sincerity  and  Zeal 
for  the  Proteftant  Religion,  I  can  give  this  In- 
ftance,  he  had  an  Aunt  that  had  a  Relation  to  that 
Family,  one  Mrs.  Dii-pee,  who  he  thought  did  warp 
a  little  towards  Popery,  and  he  defired  me,  about 
five  Years  ago,  to  have  recourfe  to  her,  and  defired 
to  know  if  flie  were  diflatisfied  with  any  Point 
of  Religion  in  the  Church  oi  England,  in  Com- 
munion with  which  fhe  lived  vifibly,  and  I 
would  do  my  Endeavour  to  fatisfy  her  j  as  I  do 
not  doubt  but  I  could.  She  was  defirous  to  know 
who  was  the  Perfbn  that  fent  me  :  I  told  her  I 
came  of  my  own  Head  in  the  greateft  Part ;  but 
I  fupprefs  a  the  Interpofition  of  Mr.  Afljton  for 
leveral  Reafons,  and  told  her,  I  had  great  Sufpi- 
cion  of  her  inclining  the  other  Way  ;  and  I  had 
oreat  Realbn  for  it,  becaufeof  her  Husband,  who 
was  a  Papift,  and  the  great  Rcfort  of  Popifh 
Priefts  to  their  Lodgings.  She  told  me  then, 
She  was  fatisficd  in  every  thing,  and  if  (he  had 
any  Diffatisfadion  (lie  would  fend  for  me  to  give 
me  an  Account.  Some  Months  after  I  came  to 
St.  James's  to  wait,  and  obferving  her  to  be  more 
than  ufually  before  from  Prayers  in  the  Chapel, 
I  went  to  her,  and  ysked  her  the  Reafon :  She 
told  me,  it  was  because  fhe  was  making  fbrae 
Linnen  for  her  Maftcr  King  James,  which  was 
to  be  made  in  hafte  :  But  fhe  then  defigned  to  go 
for  Flanders  quickly ;  and  Mr.  AfJjton  about  that 
Time,  or  two  or  three  Days  after,  told  me  his 
Aunt  was  gone  to  France,  and  Ipoke  it  with  very 


great  Concern,  and  that  he  believed,  under  the 
Pretence  of  calling  over  her  younger  Son,  (lie 
was  gone  to  declare  herfelf  a  Papift,  and  he  w.ts 
very  much  troubled  at  it.  This  I  know  for  his 
Zeal  for  the  Proteftant  Religion. 

L.  C.  J.  Holt.     When  was  this,  Do6l:or  ? 

Dr.  Fttz-Wtlliams.  This  was,  my  Lord,  about 
five  Years  ago. 

Mr.  ^-jjljtcn.     That  is,  as  to  theBufinefs  of  my 
Aunt  I  liippofe ;  I  know  not  how  he  comes  to 
mention  it,  but  as  to  my  Life  and  Morals,  you' 
can  give  a  later  Account. 

'Dr.Fitz-ll  illiams.  My  Lord,  I  have  Ad- 
miniftred  the  Sacrament  to  him. 

L.  C.  J.  Holt.  What  Queftions  do  you  farther 
ask  him,  Mr.  j^Jloton?  or  can  you  fay  any  more, 
Dodor  ? 

Dr.  Fitz-Williams.  No,  my  Lord,  I  can  fiy 
no  more,  but  that  he  received  the  Sacrament 
about  half  a  Year  ago. 

Mr.  Serj.  'itbompjon.  We  have  not  objedted 
any  thing,  as  to  his  Religion,  at  all. 

Mr.  Ajbton.  But  I  know  it  has  been  a  Refle- 
xion that  has  gone  about  of  me,  that  I  am  a 
Papift,  therefore  I  beg  leave  to  prove  my  Reli- 
gion and  Converfation. 

L.  C.  J.  Holt.  Nay,  call  whom  you  will,  you 
fhall  not  be  hindered,  take  what  Courfe  you 
pleafe. 

Mr.  Serj.  'itremain.  Pray,  Dodtor,  you  fay  he 
has  received  the  Sacrament  lately ;  when  was 
that,  and  where? 

Dr.  Fitz-lVilliams.  It  was  at  Ely  Chapel, 
within  this  fix  or  feven  Months. 

L.  C.  J.  Pollcxfen.     Have  you  been  lately  con- 


verfant  with  him  ? 

Dr.  Fit-z-lVilliams. 
not  been  very  lately. 

L.  C.  J.  Pollexfcn. 


Truly,  my  Lord,  I  have 


Pray  what  have  you  heard 
him  fay  concerning  his  Affedtion  to  King  IFiUiam 
and  Queen  Mary  ? 

Dr.  Fitz-Williams.  I  do  not  remember  any 
thing  at  all  of  that. 

L.  C.  J.  Pollexfen.  Have  you  heard  him  fay 
any  thing  to  the  contrary  ? 

Dr.  Fitz-lVilliams.  No,  I  cannot  remember 
that. 

Mr.  Serj.  'itremain.  What  have  you  heard  him 
fay  about  his  Aflfedtion  to  K.  James  ? 

L.  C.  J.  Holt.  Do  not  ask  him  that  5  there 
may  be  a  Snare  in  that  Queftion. 

Juryman.  You  lay,  Dodlor,  that  he  received 
the  Sacrament  fix  Months  ago  in  Ely  Chapel  j 
Did  you  deliver  the  Sacrament  to  him  there  ? 

Dr.  Fitz-ff 'illiams.     No,  I  did  not. 

Juryman.  Pray,  Dodtor,  were  the  Prayers 
that  were  ufed  at  that  Time  altered,  as  they  are 
now  in  the  Common-Prayer-Book  ? 

Dr.  Fitz-lVtlUams.     I  cannot  fay  they  were. 

L.  C  J.  Pollexfcn.  Did  )'ou  ever  fee  him  drink 
King  James's  Health  ? 

Dr.  Fitz-lVilliams.  I  do  not  ufe  to  drink 
Healths,  I  came  here  only  to  do  an  Office  of 
Juftice  and  Kindnels  to  Mr.  ylJJjton,  to  teftify 
about  his  Religion  and  Converfation. 

Mr.  Set],  itremain.  But  anfwer  the  Queftion, 
ever     fee    him   drink   King   James's 


I  cannot  remember  I  ever 


Did    you 
Health  ? 

Dr.  Fitz-Williams. 
did. 

Juryman.    Was  King  IJllliam  and  Queen  Mary 
pray'd  for  in  thofe  Prayers  ? 

Dr.  Fitz- 
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for 


High-Treafon. 


Dr.  Fitz  IVtlliams.     I  cannot  fay  they  were. 

Mr.  Jttjl.  Eyres.  But  the  'Juryman  ^  Queftion 
was,  Whether  King  William  and  Queen  Mary 
were  pray'd  for  ?  And  whether  the  Prayers  were 
as  they  are  now  altered  ? 

Dr.  ¥itz  IVilliams.  My  Lord,  I  fay,  I  don't  re- 
member there  was  any  Names  mentioned,  as  the 
Prayers  are  now  altered? 

Mr.  Serj.  't'remain.     That's  very  well. 

Dr.  Fitz  IVilliams.  1  did  neither  read  the 
Prayers,  Sir,  nor  adminifter  the  Communion 
at  that  Time. 

L.  C.  J.  Pollexfen.  But  you  were  not  at  the 
Prayers,  as  they  are  now  altered,  I  perceive. 

Dr.  Fitz  Williams.     Yes,  I  have  feveral  times. 

Nr.  Serj  Ibomffon.  Not  with  that  Gentleman, 
Mr.  AjJjton. 

Dr.  Fitz  Williams.  But  I  have  been  an  hundred 
times  at  the  Prayers,  as  they  are  now  altered. 

Mr.  Afljton.  I  defire  Dr.  Lake^  who  is  there 
upon  the  Bench,  that  he  may  be  asked  what  he 
knows  of  me. 

Mr.  Serj  'T'remain.  But  I  have  one  Queftion  to 
ask  of  Dr.  Fitz  Williams  before  he  goes. 

L.  C  J.  Holt.     What  will  you  ask  him? 

Mr.  Serj.  'T'remain.  I  would  ask  you.  Sir,  one 
Queftion.  Have  you  taken  the  Oaths  to  this 
King  and  Queen  ? 

Dr.  Fitz  Williams.  No,  I  have  not.  Sir,  that's 
my  Unhappinefs ;  but  I  know  how  to  fubmit, 
and  live  peaceably  under  them. 

Mr.  Afljton.  But  there  is  one  Dr.  Lake  that 
has  taken  them,  he'll  give  you  an  Account  what 
he  knows  of  me. 

Dr.  Fitz  Williams.  If  any  one  can  fay  I  have 
done  or  adted  any  thing  againft  the  Government, 
I  will  readily  fubmit  to  be  punifhed  for  it. 

L.  C.  J.  Holt.   Well,  Dr.  Lake^  what  fay  you  ? 

Dr.  Lake.  My  Lord,  I  have  known  Mr.  AjJj- 
ton  above  thefe  fixteen  Years,  we  liv'd  together 
in  the  fame  Family  feveral  of  them  ;  I  always 
obfervcd  him  to  be  a  Perfon  of  exemplary  Piety, 
and  fingular  Devotion ;  he  duly  came  to  the 
Prayers  of  the  Church  twice  a  Day,  and  to  the 
Sacrament  once  a  Month ;  he  has  taken  Occafion, 
that  1  know,  feveral  timas,  both  at  St.  James's 
and  at  Edinburgh,  to  teftify  his  Zeal  againft  Po- 
pery :  and  I  am  apt  to  think,  that  he  has  fuffered 
fometimcs  for  doing  fb. 

Mr.  AJJjton.  Dr.  Bnrjlj,  Pray,  as  to  my  Reli- 
gion, I  beg  you  to  give  an  Account  what  you 
know  of  me  ;  particularly  fomething  you  may 
remember  of  me,  of  my  perhaps  Over-heat  againft 
Popery. 

Dr.  BiirJJj.  My  Lord,  I  have  long  known 
Mr.  AJlMn^  the  Prilbner  at  the  Bar,  and,  till  within 
thefe  two  Years,  frequently  converfed  with  him  ; 
and  while  I  did  lb,  I  believed  him  a  good  Prote- 
ftant,  and  I  have  fo  many  Inftances  of  it,  and  par- 
ticularly before  fome  upon  whom  his  Fortune  de- 
pended j  but  as  to  any  thing  of  late,  I  can  lay 
nothing,  becaufe  our  Conversation  has  cealed. 

Mr.  Serj.  T^mnpfon.  Dr.  JSwr/Z?,  have  you  known 
any  thing  of  Mr.  Apiton's  Converfation  for  two 
Years  paft  ? 

Dr.  Biirfh.   No,  Sir. 

l^.C.  J.  Holt.  Have  you  any  thing  more,  Mr, 
Afiton  ? 

Mr.  AJloton.  No,  my  Lord,  I  have  nothing 
more,  unlefs  your  Lordfhip  defire  any  thing 
more  of  this  Nature. 

L.C.J.  Holt.     Call  whom  you  will. 
Vol.    IV. 
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Mr.  Afiton.     Here  is  one  Mr.  fomlinfon. 

L.  C  J.  Holt.     Come,  what  fay  you,  Sir? 

Mr.  Tomlinfon.  My  Lord,  I  waited  upon  Ma- 
jor General  Warden  when  he  was  fitk,  and  there 
read  the  Prayers  of  the  Church,  and  Mr.  Ajhton 
was  a  conftant  Attender  upon  the  Publick  Prayers 
at  the  Vifltation  of  the  Sick,  and  was  very  de- 
vout;   that's  all  I  can  lay. 

L.  C.  J.  Holt.      When  was  this? 

Mr.  Tomlinfon.  It  was  in  the  Sicknefs  of  Major 
Gen.  Harden. 

L.  C.  J.  Holt.  How  long  ago  was  that  ? 

Mr.  'Tomlmfon.     It  was  about  half  a  Year  ago. 

L.  C.  J.  Pollexfen.  Were  thofe  Prayers  as  they 
are  altered  now,   or  not  ? 

Mr.  Tomlinfon.  It  was  only  the  Vifitation  of 
the  Sick,  and  the  Colled  for  the  Morning,  and 
Colled  for  the  Evening,  becaufe  the  General's 
Sicknefs  was  fuch,  that  he  could  not  bear  long 
Prayers. 

L.  C.  J.  Holt.  Sir,  have  you  been  acquainted 
with  the  Prifoner  any  time? 

Mr.  T'omlinfon.     About  eight  Months. 

L.  C.  J.  Holt.  Have  you  any  more  Witnefles, 
Mr.  AJJjton? 

Mr.  Afiton.     No,  my  Lord. 

L  C.  J.  Holt.  Then  I  would  have  you  to  an- 
fwer  me  this  one  thing ;  Why  were  you  fo  defirous, 
and  ufed  fuch  Importunity,  that  the  Papers  fhould 
be  thrown  overboard  ? 

Mr.  Afiton.  My  Lord,  that  is  a  Point  I  ought 
to  have  fpoke  to,  to  clear  my  felf 

L.  C.  J-  Holt  It  feems  material,  and  I  would 
not  have  it  forgot,  if  you  can  anfwer  it. 

Mr.  Afiton.  I  humbly  thank  your  Lordfhip, 
and  whatfoever  my  Fate  is,  I  cannot  but  own  I 
have  had  a  Fair  Trial  for  my  Life,  and  I  thank 
your  Lordihip  for  putting  me  in  mind. 

L.  C.  J.  Holt.  And  take  this  other  thing  with 
it.  Why  did  you  defire  Captain  Billop  to  go  along 
with  you  where  you  were  going? 

Mr.  Afiton.  He  has  fworn  it,  my  Lord,  that 
I  did  {by  but  as  I  hope  for  Salvation,  if  I  were 
to  die  immediately,  1  do  not  know  that  I  Ipoke 
to  him  of  any  fuch  thing  ;  How  was  it  pofiible 
that  I  fhould  prevail  with  him?  or  how  was  it 
likely  that  I  fhould  force  him  to  go  along  with  us, 
when  he  had  about  twelve  or  fourteen  Men  with 
him  armed,  and  we  unarm'd  ? 

L.  C.  J.  Holt.  Nay,  it  was  not  forcing,  it  was 
but  perfuading  him  to  go. 

Mr.  Afiton.  My  Lord,  I  do  not  know  any 
thing  of  it,  I'll  alfure  you  ?  but  as  for  endeavour- 
ing to  perfuade  him  to  throw  the  Pacquet  over- 
board, I  muft  own  I  did  endeavour  to  perfuade 
him  to  it  i  and,  I  do  preiume,  there  is  no  body  in 
Court,  that  had  been  engaged  with  a  Perfon  fo 
unfortunate,  that  would  not  have  done  the 
fame  thing  for  any  common  Friend,  not  knowing 
what  the  Contents  of  thofe  Papers  were,  feeing 
them  in  that  Pofture,  elpecially  when  I  faw  ibme 
body  elfe  fb  near  me,  fo  uneafy  and  concern'd  to 
have  them  feen. 

L.  C.  J.  Holt.  Then,  Mr.  Afiton,  there's 
another  thing  which  you  open'd,  which  I  would 
have  you  prove  ;  you  fay  you  were  to  go  into 
France  upon  the  Affairs  of  Col.  ll'orden's  Family  ; 
firft  you  fay  Col.  Worden  had  a  great  Account  to 
make  up ;  how  will  you  make  that  out  ? 

Mr.  Afiton.    My  Lord,  if  your  Lordfhip  pleafe,^ 

I  will  prove  here  in  Court,  though  it  is  a  fort  of 

Surprize  upon   me,    that  there  is  a  great  Ac- 
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count  depending  ;  I  believe  I  may  appeal  to  Mr. 
Soll-citor  himfelf,  who  knows  that  there  is  a  Peti- 
tion in  the  Houie  of  Commons,  now  depending, 
from  the  Queen's  Tradefmen  and  Debtors, 
whom  (he  owed  68000/.  She  did  afliign  the 
Arrears  of  fome  growing  Rents  for  the  Satis- 
faftion  of  this  Debt ;  but  the  King  and  Govern- 
ment have  not  thought  fit  to  let  it  be  applied  to 
her  Ufe,  or  to  the  paying  of  thofe  Debts  (he 
affign'd  it  to.  Nay,  it  has  gone  farther,  I  can 
appeal  to  feveral  Perfons,  there  is  one  Man  by 
Chance  in  the  Court,  that  I  believe  does  know 
that  I  promifcd  and  engaged,  and  acftualiy  have 
paid  a  great  Part  of  this  Debt ;  for  believing 
that  the  Money  was  good  upon  the  Aflignment, 
J  have  actually  paid  fome  of  thefe  Men  out  ot 
my  own  Pocket,  and  perhnps  more  than  became 
me  to  venture ;  I  think  it  may  very  well  call 
my  Difcretion  into  Queftion. 

L.  C.  J.  Holt.  Who  will  you  have  called,  Mr. 
JJJjton  ? 

Mr.  4fIjton.     My  Lord,  here  is  Mr.  Spalding. 
L.  C.  J.  Holt.     That  the  late  Queen  does  owe 
People  Money,  that  1  believe  is  true. 

Mr.  JJJjton.  Pray,  Mr.  Spaldtug,  will  you  give 
the  Court  an  Account,  whether  there  is  any  Mo- 
ney due  from  the  Queen  to  you? 

Mr.  Spaldini:.  My  Lords,  and  you  Gentlemen 
of  the  Jury,  I  have  a  Debt  due  to  me  from  the 
late  Queen,  as  her  Coach  Harnefs-maker  ;  it  is 
470  /.  or  fomething  thereabouts,  and  Mr.  AJJjton 
has  paid  me  Part  of  this  Debt ;  this  I  do  own. 

Mr.  Serj.  I'remain.     Pray,  how  long  have  you 
been  acquainted  with  Mr.  yljljton,   Sir? 
Mr.  Spalding.     A  dozen  Years,   Sir. 
Mr.  Serj.  ^remain.     Have  you  any  Intimacy 
with  him? 

Mr.  Spalding.  He  and  I  have  been  very  well 
acquainted. 

Mr.  Serj.  ^remain.  Have  you  feen  Mr.  AJJ:!ton 
write  at  any  time? 

Mr.  Spalding.     Yes,  I  have. 
Mr.  Serj.  Tremain.    Do  you  know  his  Hand  ? 
Mr.  Spalding.     Yes,  I  think  I  do. 
L.  C  J.  Pollexfen.     Pray  how  came  Mr.  AJhton 
to  pay  you  that  Part  of  your  Money  ? 

Mr.  Spalding.  I  preis'd  Mr.  AJljton,  and  told 
him  my  Ncceflities,  and  he  did  advance  me  this 
Money. 

L.  C.  J.  Holt.     How  much  did  he  advance? 
Mr.  Spalding.     Almoft  400  /. 
L.  C.  J.  Pollexfen.  When  was  it  he  paid  it  you? 
Mr.  Spalding.     Almoft  a  Year  ago. 

Did  he  pay  it  out  of  his  own 
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Which  way  did  he  expedl  to 
tell   you  which   way,    I 


L.  C.  J.  Holt. 
Pocket  ? 

Mr.  Spalding. 
L.  C.  J.  Holt. 


I  believe  (b. 

I  believe  fo  ;   or  was  it  Money 
that  he  had  returned  to  him  ? 

Mr.  Spalding.  I  believe  it  was  out  of  his  own 
Pocket,  my  Lord. 

L.  C.  J.  Holt.     Why  do  you  believe  fo  ? 

Mr.  Spalding.  Truly  I  believe  it  was  out  of 
his  own  Pocket. 

L.  C.  J.  Pollexfen.    Pray  who  was  to  repay  him  ? 

Mr.  Spalding.  About  that  very  Time  we  were 
petitioning  the  Houfe  of  Commons,  that  we 
might  have  our  Debts  fecured,  and  our  Money 
out  of  the  Arrears  of  Rents  due  to  the  late  Queen, 
according  to  her  Aflignment ;  and  we  io  far 
preis'd  the  Matter,  that  there  was  a  Claufe  in- 
lerted  into  the  Bill  for  the  lecuring  of  our  Debt; 
but  upon  the  next  Day,  or  the  Day  following, 
the  Parliament  was  Prorogu'd. 


L.  C.  J.  Pollexfen. 
be  repaid  ? 

Mr.  Spalding.      I'll 
fuppole,  my  Lord. 

L.  C.  J.  Pollexfen.  Did  he  not  tell  you  which 
way  ? 

Mr.  Spalding.     No,  he  never  told  me. 
L.  C.  J.  Pollexfen.     Mr.  AfJjton,  did  you  never 
tell  him  how  you  (hould  be  repaid? 

Mr.  Afoton.  My  Lord,  I  hoped  to  be  repaid, 
and  concluded  I  fhould,  out  of  the  Arrears  of 
Rent  in  the  Tenants  Hands. 

L.  C.  J.  Holt.  But  you  were  very  kind  to  pay 
Money  out  of  your  own  Pocket  upon  fuch 
Hopes. 

Mr.  Serj.  'fremain.     Pray,   Sir,  will  you  look 
upon  that  Paper ;  do  you  know  the  Hand  ? 
Mr.  Spalding.    No,  Sir,  I  do  not. 
L.  C.J.  Holt.     I  fuppofe  he   did   compound 
with  you. 

L.  C.  J.  Pollexfen.  This  does  fhew  an  extraor- 
dinary Kindnefs  towards  Ibme  fort  of  People. 

Mr.  Aflnon.  If  he  difcounted  the  Intereft  to 
the  Time  that  we  reckoned  it  would  be  paid,  you 
know  that  Prejudice  would  be  to  him,  and  not 
to  me;  it  may,  indeed,  prove  a  Prejudice  at  laft, 
if  the  Debt  be  not  paid,  becaufe  the  Receipt  is 
Conditional :  if  it  be  not  allowed  him,  flie  (hall 
difcount  to  me  again. 

L.  C.  J.  Pollexfen.  Was  there  no  Money  re- 
turn'd  over  from  the  Queen,  K.  James's  Queen 
that  was? 

Mr.  Afhton.  No,  my  Lord,  diredllynor  indl- 
redly,  not  one  Penny.  I  believe  they  are  not 
in  a  Condition  to  return  Money. 

L.  a  J.  Holt.  Well,  Mr.  JJJjton,  what  have 
you  more  ? 

Mr.  AfJoton.  I  have  nothing  more  to  lay,  I 
fubmit  my  Caufe  to  your  Lordlhip. 

L.  C.  J.  Pollexfen.  Look  you,  Mr.  AJljton,  as  to 
Ibme  Things  that  you  have  mentioned,  Firft, 
there's  nobody  queftions  but  you  are  a  Pro- 
teftant;  nay,  as  far  as  I  difcern,  fb  they  are  all 
that  are  concern'd  in  this  Matter.  The  whole 
Defign  (hews,  that  they  are  all  fb  careful  of  the 
Proteftant  Religion,  that  they  Defign  to  reftore 
and  eftabli(h  it  by  the  King  of  France;  fo  that  it 
appears  they  are  all  Proteftants  concern'd  in  this 
Projedl. 

Mr.  AfJoton.  Pray,  my  Lord,  who  is  it  that 
propofes  that  ? 

L.  C.  J.  Pollexfen.  The  Papers  that  were  carry- 
ing to  Francey  Mr.  Afljion,  you  have  heard  them 
read. 

Mr.  Afhton.  I  hope,  my  Lord,  that  no  doubt- 
ful Infmuations  orSuggeftions  are  to  affedl  me? 

Mr.  Serj.  Tremain.  There  is  a  Gentleman  that 
was  called  to  by  the  Prifbner,  it  may  be,  he 
knows  his  Hand  ;  pray.  Dr.  Fttz  Williams.,  look 
upon  that  Paper,  you  have  been  acquainted  with 
him  many  Years,  do  you  know  his  Hand  >      ^ 

Dr.  F.  IVtlliams.  No,  Sir,  I  do  not  know  his 
Hand,  I  never  did  fee  him  write  ;  I  cannot  fay  I 
ever  received  a  Letter  from  him. 

Mr.  Afliton.  I  entirely  fubmit  my  Caufe  to 
your  Lordlhip  and  the  Jury. 

L.  C.  J.  Holt.  Then  you  have  done,  Mr. 
Afloton  ? 

Mr.  Afloton.     Yes. 

Mr.  Juft.  E'jres.  Mr.  Afloton.,  becaufe  you  can- 
not reply  again  upon  my  Lord  Chiefs  Juftice, 
after  he  has  lumme J  up  the  Lvidence ;   there's 
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another  thing  that  I  would  put  you  in  mind  of, 
that  you  may  give  an  Anfwcr  to  it.  Captain 
jB///fl/)  iwcars,  before  the  Papers  were  found  upon 
you  (  and  it  feems  to  ftick  upon  you  )  when  he 
was  informed  by  the  Sea-men,  that  you  had  put 
Ibmething  in  your  Bofbm,  and  he  ask'd  you 
what  it  was,  you  faid  nothing  but  your  Handker- 
chief: Now,  if  you  knew  not  what  was  in  the 
Papers,  how  came  you  to  deny  you  had  any 
thing  in  your  Bofbm? 

Mr.  yJjlAou.  For  the  fame  Pvcafon  that  I  would 
have  endeavoured  to  have  had  them  thrown 
over-board  ;  out  of  Kindnefs  to  the  Perfon  with 
whom  I  happened  to  be  taken. 

L.  C.  J.  Polkxfeu.  Confider,  Mr.  AJliton^  what 
a  ftrange  many  Things  you  run  upon  :  Firft, 
you  would  have  it  believed,  that  you  had  a  mind 
to  go  into  France  upon  your  own  Account. 
Mr.  AJljton.  I  do  own  that. 
L.  C.  J.  Pollexfen.  Next  then,  that  you  hired 
a  Velfel  for  you  and  Elliot.  Why  would  you 
have  Elliot  to  go  with  you  into  France  ? 

Mr.  AJIjton.  I  would  not  have  him,  he  defired 
the  Favour  of  going. 

L.  C.  J.  Holt.  Who  defired  my  Lord  Prejlon  to 
go,  or  did  he  defire  to  go  with  you  i^ 

Mr.  Apton.  I  had  not  feen  Mr.  Elliot  of  three 
Months  before  I  went  into  the  City  to  hire  the 
Boat. 

L.  C.  J.  Pollexfen.  Why  would  you  have  my 
Lord  Pre  ft  OH  go  with  you? 

Mr.  AJJjton.      Why  would    I  have  my  Lord 

Prejlon  go  with  me  ?  My  Lord,  I  hop'd  to  have  got 

my  Parfagefree  with  a  Perfon  of  my  Lord's  Quality. 

L.  C.  J.  Holt.     Then  you  hired  this  Veflel  for 

my  Lord  Prefiou  ? 

Mr.  AJlnon.     No,  my  Lord. 
L.  C.  J.  Holt.    Was  it  my  Lord's  Money,  or 
your  own  that  you  paid  ? 

Mr.  AJJjton.  The  Money  I  paid  ;  but  how  I 
fhould  be  repaid  I  cannot  tell. 

L.  C.  J.  Holt.  Would  you,  for  your  own  Con- 
venience, pay  a  Hundred  Pounds  for  a  Boat  to  go 
to  France,  and  yet  hope  to  get  your  PafTage  free 
by  taking  in  my  Lord  Prejlon  ? 

Mr.  Ajhton.  Truly,  my  Lord,  I  cannot  tell 
how  it  would  have  been  ;  at  the  utmofl",  we  could 
but  have  paid  our  Share  of  it. 

L.  C.  y.  Holt.  But  you  can  tell  me  if  you  will ; 
I  ask  you,  how  it  was  agreed  among  you  ? 

Mr.  AjJjton.  Truly,  my  Lord,  as  I  hope  to  be 
faved,  I  cannot  tell. 

L.  C.  J.  Holt.  Then  there  is  another  thing. 
Why  did  you  defire  one  of  the  Sea-men  to  fay, 
That  you  were  to  go  to  Flanders,  and  not  to 
France,  and  give  him  half  a  Crowu  to  fay  (b  ? 

Mr.  AJIoton.  I  prefume  your  Lordfliip  knows 
that  it  is  a  Fault,  though  it  be  not  a  Treafonable 
Fault,  to  go  into  France. 

L.  C.  J.  Pollexfen.  But,  Mr.  AJIoton^  Truth  is 
the  thing  that  we  are  enquiring  after;  and,  that 
is  the  Thing  we  would  have  prevail,  and  I  hope 
fliall  in  all  Cafes :  If  you  are  not  Guilty,  we  hope 
it  will  prevail  of  your  Side?  if  you  are  Guilty,  we 
hope  it  will  prevail  on  the  other  Side.  Now  how 
likely  is  it  that  you  (hould  get  into  thisfame  Com- 
pany by  chance,  without  a  previous  Agreement? 
you  fentfomething  from  Burdet's,  a  Hamper,  and 
a  Trunk,  and  afterwards  fome  other  Things  went 
from  Kighy's,  who  is  your  Father-in-Law. 

Mr.  AjiJton.     No,   There  was  nothing  at  all 
carried  from  Mr.  Kt^by's. 
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L.  C.  J.  Holt.  Yes,  the  Leather  Bag,  I  believe. 
But  another  thing  is  this,  That,  if  it  be  pofiiblc,  you 
will  do  well  to  give  an  Anfwer  to,  W  hy  did  you 
enquire  for  a  hiding  place  ?  Why  did  you  ask  the 
Mafter  of  the  Ship,  whether  there  was  a  conve- 
nient Place  to  hide  in  ? 

Mr.  Ajhton.  As  to  that  Matter,  my  Lord,  I 
had  heard  of  divers  People,  that  adtually  had 
Pafles,  and  were  going  to  Flanders,  yet  were 
ftopp'd  and  brought  to  Town  again.  I  believe  my 
Lord  Nottingham  has  bail'd  mr.ny  a  One,  and 
your  Lordfhip  knows  it  to  be  fo,  and  has  bailed 
many  yourfelf;  and  therefore  I  had  great  Realon, 
upon  that  Account,  to  endeavour .  Secrecy  as 
much  as  I  could. 

L.  C.  J.  Pollexfen.  Mr.  Afjton,  as  1  remember, 
you  faid  your  felf,  you  were  once  before  a  going 
over,  and  had  the  Misfortune  to  be  ftopt  :  nov/ 
to  venture  a  Second  time  without  a  Pafs,  was 
ibmething  ftrange.  Why  had  you  not  gone  and 
applied  your  felf  to  the  Secretary  for  a  Pais  ? 

Mr.  AJJjton.  I  had  made  all  the  Application 
I  could  to  my  Lord  Nottingham.,  I  cannot  fiy  in 
my  own  Name,  becaufe  I  was  fure  before-hand, 
I  fliould  be  denied ;  but  I  did  by  others  Hands 
endeavour  to  have  got  a  Pafs  to  have  gone  into 
Flanders,  becaufe  it  was  of  extraordinary  Conle- 
quence  to  me,  as  I  tell  your  Lordfhip,  to  go 
quickly. 

L.  C.  J.  Holt.  If  you  had  fuch  an  O'ccafion  to 
go,  and  had  made  it  out  to  the  Secretary,  and 
given  Security,  you  might  have  got  it  fure. 

L.  C.  J.  Pollexfen.  One  Word  further,  Why 
fhould  you  be  fo  much  concerned  to  have  thefe 
Papers  thrown  Over-board  ? 

Mr.  Afjton.  Perfectly  out  of  FricndThip,  and 
had  I  been  travelling  with  your  Lordfhip,  or  any 
Man  elfe,  that  had  been  fo  unfortunate,  I  would 
have  done  the  fame. 

L.  C.  J.  Pollexfen.  Well,  have  you  any  more 
to  fay  for  your  felf? 

Mr.  Serj.  7'hompfon.  Mr.  AJIoton,  call  what 
Witnelfes  you  will,  and  fpeak  as  long  as  you  will 
for  your  felf,  you  ihall  be  heard  at  large. 

Mr.  Afhton.  Mr.  Serjeant,  I  thank  you  heartily, 
I  have  no  more  at  prefent. 

L.  C.  J.  Holt.  Then  the  King's  Counfel  defire 
to  fpeak  a  Word  to  the  Jury.  '■ 

Mr.  Serj.  I'bowpf  May  it  pleafe  your  Lordfhipj 
and  you  Gentlemen  of  the  Jury:  It  falls  out  to  be 
my  Duty  to  fum  up  the  Evidence  that  has  been 
given.  I  opened  the  Cauie  at  the  Beginning  to 
you,  and  I  opened  it  at  large,  and  many  Particu- 
lars there  were  mentioned,  and  truly,  I  do  not 
think  we  have  failed  in  the  Proof  of  any  one; 
I  know  you  are  Men  of  that  Obfervation,  that  I 
need  not,  nor  fhall  take  upon  me  to  repeat  all 
the  particular  Circumftances ;  but  as  near  as  I 
can,  I  fhall  touch  upon  the  Heads  of  the  Evi- 
dence, and  do  it  with  as  equal  Regard  to  my 
Duty,  and  as  much  Tendernefs  to  the  Prifbner  as 
any  one  can  do. 

Gentlemen,  In  the  firfl  Place,  you  fee  what 
the  Indiftment  is  for  ;  'tis  for  a  High  Treafbn 
of  a  very  Great  Nature,  no  lefs  than  the  Depo- 
fing  the  King  and  Queen,  and  Subverting  this 
Government,  and  that  by  a  French  Power  and 
Intereft  :  if  inviting  an  Invafion,  and  giving  an 
Account  of  the  Weaknefs,  and  where  the 
Strength  of  the  Government  lay,  carrying  Pa- 
pers to  follicite  the  French  to  come,  and  to  incite 
this  Nation  into  Rebellion,  that  lb  they  might 
P  p  p  2  depole 
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depofe  this  King,  and  fet  up  the  late  King  James 
again  :  If  theie  be  High-Treaibn,  as  doubtlcfs 
they  arc,  then  Gentlemen,  how  far  forth  the 
Priibner  at  the  Bar  had  a  Share  in  it,  I  muft  refer 
to  you  from  -^hat  we  have  proved. 

He  is  the  Man,  it  feems,  that  made  the  firft 
Step,  for  you  may  remember  it  was  proved,  that 
he  met  this  Woman  at  Burdet's,  in  the  City,  for 
the  Hiring  of  this  Ship,  and  after  two  or  three 
Meetings  more,  they  come  to  a  Conclufion,  and 
93  Guineas  and  Six  Pence  are  depofited  to  make 
up  100  /.  which  was  the  Price  agreed  upon, 
and  that  was  actually  paid  by  Mr.  J/Jjton ;  this  is 
fworn  to  be  fo. 

The  next  thing  is,  to  what  Purpofe  thisMoney 
was  paid,  and  the  Ship  hired,  that  is  diredlly 
fworn,  it  was  to  carry  Mr.  Alhton,  and  two  or 
three  more  of  his  Friends,  not  naming  of  them, 
and  they  were  to  go  for  France,  one  ot  the  Wit- 
nefles  fays,  to  any  Port  in  France,  it  was  not  di- 
redly  declared  to  what  Part.  This,  I  fay ,  was  the 
Purpofe  for  which  the  Money  was  paid,  and 
the  Veffel  hired,  and  this  was  to  carry  you,  Mr. 
Jfiton,  and  two  or  three  more  Friends  of  his 
into  France. 

It  is  true,  Mr.  Elliot  afterwards  did  meet  Mr. 
Afljton,  and  I  think  was  by  at  the  Bargain  mak- 
ing, or  at  leaft  wife,  when  the  Money  was  paid ;  I 
will  not  be  pofitive  in  that,  becaufe  I  would  do 
him  no  Wrong,  he  being  to  make  his  Defence 
hereafter. 

Mr.  AJJjton.  No,  he  was  not  by,  I  made  the 
Bargain  my  felf 

Mr.  Serj.  Ihompfon.  Then  afterwards  I  remem- 
ber one  Circumftance  ;  when  he  hired  this  Ship, 
he  wasRJ  hire  a  Ship  that  had  a  Place  to  hide  in, 
and  fo  he  muft  needs  know  upon  what  Defign, 
I  fay,  by  that  he  muft  needs  know,  that  there  was 
a  Matter  of  great  Moment  which  he  was  to  tranf^ 
ad,  for  he  was  to  have  fuch  a  Ship  as  he  might 
hide  in. 

After  this  Ship  was  hired,  then  they  met  in 
Covent-Garden,  and  there  they  take  Order  with 
the  Man  to  go  down  with  them  to  the  Stairs, 
where  the  Waterman  was  called ;  indeed  TS/ir.Ajh- 
ton  did  part  from  them  in  the  Way,  but  prcfently 
after  came  to  them  at  the  Stairs,  and  there  came 
my  Lord  Prejion  and  his  Man,  who,  together 
with  Elliot,  that  was  there  before,  I  think  before, 
all  Embark'd  in  the  Boat,  and  were  carried  to  the 
Ship,  and  made  all  the  Hafte  away  they  could  for 
France. 

When  they  were  there,  and  came  to  a  Place  of 
Danger,  near  a  Ship  of  War,  there  was  Care 
taken,  according  as  they  had  enquired  of  the 
Mafter  of  the  Ship  before,  that  they  fliould  be 
hid,  and  hid  they  were. 

Afterwards,  when  they  were  paft  that  Danger, 
•when  they  came  to  the  Block-Floufe  at  Grwvef- 
eiid,  there  they  thought  fit  to  hide  again,  and  did 
fo,  and  there  they  concealed  themfelves,  till 
they  were  furprized  in  that  Place  by  Captain 
Billop. 

My  Lord,  after  fuch  time  as  Captain  Bilkp 
had  furprized  them,  he  tells  you,  how  he  came 
down  after  this  Smack,  you  fee  what  happened  ^ 
my  Lord  Prefton  firft  came  up,  and  after  he  had 
fearch'd  my  Lord  Prefion,  Elliot  came  up,  and  he 
was  fearch'd,  and  after  Mr.  yJjljton  was  once  come 
up,  he  went  down  to  fetch  his  Hat,  and  there 
was  feen  to  take  up  tiiis  Bundle  of  Papers,  and 


there  the  Papers,  upon  Search,  were  found  in  Mr. 
Ajljtonh  Breaft. 

This  being  fo  found  in  his  Breaft,  you  have 
heard  what  Applications  were  made  by  this  Gen- 
tlemen, to  get  thele  Papers  caft  over-board,  and 
what  Promiies  were  made  to  the  Captain,  and 
what  Likelihood  there  was  of  making  his  Fortune, 
if  he  would  go  along  with  them,  or  throw  awav 
the  Packet. 

You  hear.  Gentlemen,  that  after  they  came  to 
IVhite-lidl^  one  of  the  Men  fwear,  that  this  Gen- 
tleman gave  them  Money,  that  they  firould  fay, 
they  were  not  hired  for  France,  but  iox  Flanders. 

Thefe,  Gentlemen,  are  the  feveral  Circum- 
ftances,  that  do  p.ppear  in  this  Cafe,  which  fhew 
the  mighty  Care  and  Diligence  that  was  ufed  to 
get  thefe  Papers  fupprefted  that  had  been  thus 
taken,  or  to  get  them  again  into  their  own  Cu- 
ftody,  and  that  is  a  Matter  that  fhews  how  far 
this  Gentleman  was  concerned  in  this  Defign ; 
and  taking  all  thefe  Things  together,  I  think 
there  can  no  greater  Evidence  be  given,  that 
Mr.  AJloton  was  in  this  Contrivance,  that  he  was 
concerned  in  the  Meflage,  that  he  was  to  be  fent, 
and  all  this  Bufincfs  that  was  to  be  done,  was  as 
much  Guilty,  as  my  Lord  Prejion,  who  now 
ftands  convicted  for  it. 

And  the  Court  will  tell  you,  Gentlemen,  there 
are  no  Acceffories,  in  Trealbn,  all  arc  Principals  j 
though  it  be  not  adually  proved,  that  this 
Gentleman  did  know  all  thefe  Papers  what  they 
were,  yet  in  Cafe  he  hired  a  Ship  for  himfelf 
and  the  Lord,  whofe  Papers  they  were,  to 
go  in,  and  take  fuch  Notice  of  the  Papers  as  to 
take  care  of  them,  to  fupprels  and  conceal  them, 
that  is  an  Evidence  of  his  Knowledge  of  the  Im- 
portance of  them  ?  and  if  fo,  he  will  be  equally 
Guilty  of  the  High-Treafon, 
L.  C.J.  Holt.  I  doubt  that. 
Mr.  Serj.  ihompfon.  My  Lord,  I  would  not 
willingly  prefs  any  thing  further,  than  the  Nature 
of  the  Thing  will  bear. 

L.  C.  J.  Holt.  Pray,  go  on,  Brother,  we  are 
only  talking  among  our  felves, 

Mr.  Serj.  1'hompfon.  The  next  thing  is  this, 
that  is  to  be  confidered,  That  after  fuch  time  as 
thefe  Papers  came  to  be  laid  open,  what  is  it 
that  appears  among  them  .'  Truly  I  fhall  not  take 
upon  mc  to  repeat  fb  much  as  the  Subftance, 
much  lels  the  Particulars  of  the  feveral  Papers ; 
but,  I  muft  fay,  that  there  does  appear  to  be  a 
formed  Defign  of  Subverting  the  Government, 
of  Depofing  this  King  and  Queen,  and  of  bring- 
ing us  all  into  War,  Rebellion  and  Blood-fhed,  all 
this  under  a  Pretence  of  Eftablifhing  the  Pro- 
teftant  Religion,  and  our  Legal  Government 
again  (tho'  I  can  lee  no  Means  they  had  to  depend 
upon  for  it)  but  by  a  Popifli  Intereft,and  a  French 
Power ;  and  how  far  that  is  poffible,  or  probable, 
to  promote  fuch  an  End,  by  fuch  Means,  I  leave 
to  your  Confideration. 

Gentlemen,  you  have  heard  all  the  particular 
Papers  read ;  here  was  the  Relblution  of  a  Con- 
fult  and  Conference,  where  this  Proiedt  was  de- 
figned ;  here  were  Heads  of  a  Declaration,  that 
was  to  be  framed  to  make  the  Credulous  believe, 
what  mighty  Things  fhould  be  done  upon  their 
New  Revolution :  you  fee,  what  Letters  have 
been  produced,  and  cannot  but  eafily  apprehend 
what  is  the  Import  and  Meaning  of  them.  Ire- 
folve,  as  I  faid,  not  to  mention  the  Particulars, 
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but  there  is  fcarce  one  Line  among  them,  but 
what  is  Treaibn,  for  it  all  tends  to  this  Purpole 
and  Defign,  to  depofe  the  King,  and  alter  tiie 
prefent  Government. 

Now  upon  the  whole  Matter,  Gentlemen, 
what  this  Gentleman  has  faid,  I  confefs  to  me 
feems  ftrange  ;  he  faid  indeed  at  firfl-,  that  he  had 
no  Defence  at  all,  or  that  which  was  very  weak, 
and  fo  it  lliould  feem  the  Truth  was,  for  you 
fee  what  his  Defence  has  been. 

He  fiys,  That  he  went  into  France,  that 
he  owns  that  he  was  going  thither  ;  but  what 
was  it  to  do  ?  it  was  to  fettle  fome  Accounts  with 
the  Family  of  Colonel  liordeii,  and  to  receive  a 
Sum  of  Money  that  was  owing  to  him  by  a 
Perfon  there. 

Gentlemen,  if  the  Defign  had  fo  much  Inno- 
cency  in  it,  certainly  he  might  have  had  a  Pafs, 
at  leaft,  there  was  no  need  of  hiring  a  Veflel  at 
fuch  an  extravagant  P,.atei  there  was  no  Neceflity 
of  hiding  in  this  fecret  manner,  and  no  Necef- 
fity  of  impoflible  Suggeftions,  and  proffering 
Great  Rewards  for  the  difpofing  of,  and  conceal- 
ing thefe  Papers. 

Gentlemen,  You  will  remember  many  Parti- 
culars more,  which  have  not  flipt  your  Obferva- 
tion  ;  I  fhall  not  take  upon  me  to  repeat  them, 
but  leave  them  to  your  Confideration. 

Only  this  I  muft  fay,  That  this  is  a  Treafon 
of  a  very  high  Nature,  a  Treafon  to  depofe  a 
King  that  has  ventured  all  he  had,  even  his  Life 
has  been  in  Danger,  and  his  Blood  has  been 
ipilt  to  eftablifh  this  Government,  and  our  Re« 
ligion,  and  our  Laws,  and  yet  it  feems  there  are 
Men  that  think  this  may  be  better  done  by  a 
Popifh  Intereft  and  French  Power,  which  I  think 
nobody  of  either  Wifdom  or  Honefty  can  ima- 
gine, or  will  ingage  in,  and  therefore  I  leave  it 
to  your  Determination. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  you 
underftand,  that  Mr.  Jfiton  is  now  tried  for 
High-Treaibn ;  it  is  mentioned  in  the  Indidment, 
to  be  for  confpiring  the  Death,  and  depofing 
of  the  King  and  Queen,  and  for  that  Purpofe, 
he  did  endeavour  to  go  into  France,  and  to  carry 
divers  Propofals  in  Writing,  and  feveral  Me- 
morials to  fhew  how  this  Kingdom  might  be  in- 
vaded by  the  French. 

To  prove  this,  the  Evidence  that  has  been  pro- 
duced and  given  by  the  King's  Council  has  been 
long,  and  confifts  of  two  Parts,  WitnefTes  Vfva 
Voce,  they  have  told  how  Mr.  yijlnon  defigned  a 
Voyage  to  France,  and  that  he  hired  a  Ship  for 
that  Purpofe,  and  feveral  Papers  were  taken  out 
of  his  Bolbm. 

In  the  firft  Place,  the  Witnefles  tell  you,  that 
about  the  latter  End  o?  December  laft,  Mr.  Apt  on 
and  Mr.  Elliot  came  to  Burdett's  Houfe,  where 
they  met  with  Mrs.  Pratt,  and  Bttrdett  having 
before  that  Ipoken  to  her  about  a  Smack  that  fhe 
called  the  Thomas  and  Elizabeth. 

Then  there  was  a  Meeting  appointed  between 
her  and  Mr.  Afiton  at  the  IVonder  Tavern,  where 
they  did  treat  and  debate  about  the  Hire  of  it ; 
afterwards  they  came  back  to  Burdett's  again, 
and  there  the  Agreement  was  made  betwixt  the 
Woman  and  Mr.  Apt  on,  the  Prifoner  at  the  Bar,  to 
have  a  Hundred  Pounds.  Ninety-three  Guineas 
and  Six- pence  was  fetch'd  down  by  Mr.  AJljton, 
and  told  out,  and  depofited  in  the  Hands  of 
Mrs.  Burdett ;  then  there  was  a  Six-pence  broken, 
and  one   Part  Mrs.  Burdett  had,  and  the  other 


Part  Mr.  Apton  had,  and  when  either  the 
Mafter,  or  Mrs.  Pratt,  fhouid  bring  the  Part  of 
the  Six-pence  that  Mr.  Apton  kept,  to  Mrs.  Bur- 
dett, the  Hundred  Pounds  was  to  be  p.iid. 

And  this  Agreement  being  made,  'tis  pofitiveJy 
fworn,  that  they  did  ask,  whether  there  was  a 
hiding  Place  in  that  Veffcl  ?  an  Anfwer  was  made, 
'I'hcrc  v/as  one,  and  thereupon  a  Note  was  given, 
that  the  Mafter  and  Mrs.  Pratt  (hould  go  to  the 
Se-ven-Stars  in  Convent-Garden. 

Upon  IVednefday  Night,  they  went  there  ac- 
cording to  the  Directions,  where  meets  Afhton 
and  Elliot,  but  before  that,  there  was  a  Boat 
hired  at  Surrey  Stairs  to  carry  them  down  to  the 
Ship  through  Bridge,  over-againft  the  I'ovjer, 
but  the  Tide  not  ferving  till  about  Ten  a  Clock 
at  Night,  they  had  agreed  with  a  W^aterman  for 
half  a  Crown  to  carry  them,  and  he  was  to  ftay 
till  the  Tide  ferved.  And  when  they  went  out 
from  Righys  they  parted,  Elliot  and  the  Mafter 
went  together,  Mr.  Aptcn  did  not  go  with  them, 
but  came  near  about  the  fame  time  to  Surrey 
Stairs,  where  they  took  Water. 

Being  aboard,  it  was  obferved  that  all  thefe 
Gentlemen  were  very  timorous,  and  feemed  to  be 
much  frighted  at  the  Sight  of  any  Veffel,  from 
which  there  was  any  Apprehenfion  of  their  being 
taken  notice  of;  and,  therefore  they  went  down 
under  the  Quarter-Hatches,  which  is  a  Place 
very  inconvenient  for  fuch  Perfbns,  where  none 
could  ftand  or  fit  upright,  but  they  were  forced 
to  lie  upon  the  Boards,  or  upon  the  Ballaft. 

It  feems  fome  Intimation  was  given,  that  fbme 
Gentlemen  had  an  Intention  to  go  into  France 
to  profecute  fbme  Treafonable  Defign  :  And 
Captain  Billop  being  employed  to  purlue  them, 
which  he  did  in  a  Pinnace,  when  he  came  near 
the  Veffel  where  they  were,  he  called  to  the 
Veffel,  and  under  pretence  of  prefifing  Seamen, 
he  went  on  Board :  The  Mafter  of  the  Veffel 
faid  he  had  a  Proteftion  from  the  Admiralty ;  fb 
that  there  was  no  Caufe  for  them  to  fear  prefling, 
nor  indeed  was  there  any  for  Gentlemen  to  fear 
it,  they  being  not  liable  to  be  preffed. 

When  the  Captain  came  near  the  Ship,  and 
declared  his  Intent  of  coming  on  Board,  thefe 
Gentlemen  were  gone  under  the  Quarter-Hatches 
again  ;  Captain  Billop  coming  on  Board,  and 
fpeaking  about  prefliing  of  the  Men,  and  faying. 
There  was  a  Couple  that  would  make  good  Sea- 
men for  the  King  ;  the  Mafter  fhewed  his  Pro- 
tection, and  then  the  Captain  faid  he  would 
fearch  further  in  the  Ship,  and  fo  he  did,  and 
then  he  pulls  up  the  Boards,  and  there  he  finds 
all  thefe  Gentlemen,  who  were  called  up  one 
after  another,  and  fearch'd  by  the  Captain. 

Gentlemen,  There  is  one  of  the  Witneftes  tells 
you,  that  when  they  were  come  up,  he  faw  a 
Pacquet  that  lay  in  this  very  Place  under  the 
Quarter-Hatches,  unto  which  was  tied  a  piece 
of  Lead,  which  Mr.  Apton  takes  up,  and  puts  in 
his  Bofom,  with  which  the  Captain  being  ac- 
quainted. Enquiry  is  made  by  him,  what  Mr. 
AJljton  had  there'?  Mr.  Apton  faid  it  was  his 
Handkerchief,  and  nothing  but  that  which  he 
pull'd  out :  But  Captain  Billop  puts  his  Hand  in 
his  Bofom,  between  his  Coat  and  his  Body,  and 
takes  out  the  Pacquet,  and  carried  thefe  Gentle- 
men on  Board  the  George  Frigat,  where  they 
ftayed  till  the  Tide  ferved  to  bring  them  to 
IVbitehall 

But 
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But  before  they  came  on  Board  the  Frigat, 
"hlr.-y^JJjtcn  was  very  importunate  with  him  to 
throw  this  Pacquet  into  the  Water;  when  they 
were  on  Board  the  Georze  Frigat,  and  in  the 
Cabbin  alone,  thev  continue  their  Importunity. 

In^ow,  lay  they,'  we  have  you  here,  and  you 
are  alone,  pray  will  you  throw  this  Pacquet  over- 
board ;  and  particularly  Mr.  yipjton  faid  it  would 
do  the  Cnptain  no  good  to  injure  fo  many  Gen- 
tlemen, and  Mr.  Elliot  would  have  perfuaded  the 
Captain  to  take  the  Lead  that  was  tied  to  the 
Pacquet,  and  tic  it  to  fome  Letters  that  were 
taken  out  of  my  Lord  Preftons  Pocket,  and  throw 
the  Pacquet  over-board  ;  and  then  have  informed 
the  King  and  Council,  that  thofe  Letters  was  the 
Pacquet  taken  out  of  Mr.  Jfitons  Bofom  :  But 
the  Captain  very  honeflly  rejeded  all  their  Mo- 
tions of  that  kind. 

Truly,  Gentlemen,  my  Memory  will  not 
ferve  me  to  repeat  all  the  Particulars,  but  I 
queftion  not  your  Notes  will  bring  them  to  your 
IVIinds.  Mr.  Elliot,  it  feems,  v/as  fo  mightily 
concerned  at  their  being  taken  with  thefe  Papers, 
that  when  they  fhot  London-Bridge,  he  wifh'd  the 
Bridge  might  have  fallen  upon  them  and  knock'd 
them  on  the  Head  ^  and,  when  they  were  got 
through,  he  wifh'd  a  Thunder-bolt  would  fall 
down  into  the  Boat  and  fink  them  :  That,  indeed 
was  Mr.  Elliot,  and  not  Mr.  Jfiton ;  but  Mr. 
ylfljton  was  as  much  concerned  about  djfpofing  of 
the  Pacquet  as  Mr.  Elliot. 

At  IVhitehall  this  Pacquet  is  opened,  and  you 
have  feveral  Papers  produced  in  Evidence,  and 
read  to  you;  you  have  heard  what  Evidence  has 
been  given,  that  thefe  are  the  very  Papers  that 
were  in  the  Pacquet  thus  taken. 

Firfl  of  all  Captain  Billop  tells  you  he  carried 
them  to  my  Lord  Nottingham,  and  that  they  lay 
there  in  his  Office;  he  withdrew,  indeed,  while 
my  Lord  Nottingham  examined  my  Lord  Prefion, 
but  the  Pacquet  was  not  opened  in  the  Interim, 
but  there  was  only  a  Paper  ftuck  on  the  Out-fide, 
that  my  Lord  had  taken  off  before  the  Captain 
returned  into  the  Room,  and  there  the  Pacquet 
remained  intire.  He  fays,  my  Lord  Nottingham 
opened  the  Pacquet  and  put  up  all  the  Papers  that 
were  in  the  Pacquet  in  his  Prefence  into  a  Cover 
again,  and  fealed  them  up  with  his  Seal.  My 
Lord  Nottingham  fays  pofitively,  he  did  put  up 
all  the  Papers  that  were  in  the  Pacquet  again,  all 
and  no  more,  except  the  Cover,  and  that  he 
lealed  up  and  delivered  it  to  Captain  Billop. 

Captain  Billop  lays,  he  took  thele  very  Papers 
from  my  Lord  Nottingham,  and  as  he  received 
them,  carried  them  without  opening  to  my  Lord 
Prefident. 

My  Lord  Prefident  fays,  he  lock'd  them  up, 
unopen'd,  in  a  clofe  Cabinet  in  his  Clofet-Room, 
where  nobody  comes  ;  there  they  were  that 
Night,  and  the  next  Day  he  carried  them  intire 
to  the  King,  and  fbme  of  them  were  read  by  the 
King,  in  the  Prefence  of  my  Lord  Prefident; 
and  they  were  all  taken  away  again  by  his  Lord- 
fhip,  no  more  nor  nolcfs;  and,  my  Lord  Pre- 
fident brought  them  all  to  the  Cabinet  Council, 
where  they  were  read,  and  were  delivered  to 
my  Lord  Sydney. 

My  Lord  Sydney  fwears,  Thefe  Papers  now 
produced,  are  the  fame  Papers  he  had  from  my 
Lord  Prefident ;  and  my  Lord  Prefident  fwears. 
That  they  arc  the  fame  he  received  by  Billop  from 
my  Lord  Nottingham,  and  my  Lord  Sydney  mark'd 
them.  2 


£0  that  there  can  remain  no  Doubt  of  thefe 
being  the  fame  Papers,  that  were  contained  in 
the  Pacquet,  that  was  taken  out  of  the  Bofom  of 
Mr.  Ajljton. 

Then,  as  to  the  Matter  of  the  Papers,  I  think 
it  is  plain,  beyond  all  Contradiftion,  that  the 
Import  of  them  is  Treafbnable :  They  fhew  a 
Defign  of  invading  the  Kingdom  by  a  foreign 
Force,  and  of  Depofing  the  King  and  Qiieen  from 
the  Government,  and  of  fctting  the  late  King 
upon  the  Throne. 

It  is  agreed,  as  it  is  mentioned  at  a  Confe- 
rence, between  feveral  Noblemen  and  Gentle- 
men, that  were  of  the  Whig  and  'Tory  Party,  as 
they  call  them,  that  the  late  King  was  to  be  re- 
flored,  though  by  a  Trench  Power. 

It  was  impoflible  for  them  to  efFedl  it,  by 
going  plainly  to  Work,  and  faying  in  plain 
Words,  the  French  fhould  invade  us.  It  was  to 
be  done  in  this  manner. 

The  French  King  muft  pretend  by  all  Means 
to  be  our  Friend,  and  a  Mediator  betwixt  the 
late  King,  and  the  People  of  England,  and  this 
was  out  of  Defign,  plainly,  to  get  a  Party  of  the 
Kingdom  to  join  with  them  ;  the  mofl  credulous 
and  inconfiderate  Sort  of  People  ;  who  when  they 
fliall  be  feduced  into  a  Belief  of  the  French  King's 
great  Kindnels,  it  was  not  doubted  but  there 
would  be  a  Conjundlrion  between  them  and  the 
French  Forces,  to  reftore  the  late  King. 

And  to  procure  fuch  a  Ferfuafion  in  the 
People,  the  French  King  was  to  fhew  himfelf  kind 
to  the  EngliJJj  Proteftants,  to  appear  and  adt  ano- 
ther Part  than  he  had  formerly  done  ;  he  was  to 
permit  them  the  Exercife  of  the  Proteftant  Reli- 
gion, thereby  to  perfuade  many,  that  his  Perfe- 
cutlon  of  his  own  Subjeds,  the  Hugonots,  was 
not  out  of  any  Averfion  to  the  Proteftant  Re- 
ligion, but  only  to  their  Antimonarchical  and 
Refifling  Principles. 

Then  an  Inconvenience  is  to  be  removed  ;  for 
they  complain,  that  they  are  too  full  of  Bigotry 
at  St.  Germains,  and  too  bare-fac'd  :  For  they 
make  an  open  Profeffion  of  Popery,  and  fpeak 
truly  what  they  do  intend  3  but  fay  they,  if  they 
will  have  the  Defign  take  Effed,  they  mufl  be 
more  Clofe  and  Secret :  For  the  Folly  and  Bi- 
gotry at  St.  Germains  was  a  very  great  Obflru- 
(Sion.  Therefore,  they  propoled,  that  fbme 
Perfons  might  be  fubflituted  as  Agents  to  corre- 
fpond  here,  that  underftood  the  Temper  of  the 
Nation,  and  what  would  eafilieft  prevail  with 
the  People  :  And  a  Model  was  to  be  framed  at 
St.  Germains  ;  the  Proteftants  are  to  be  feemingly 
carefiTed,  Seven  or  Nine  to  be  of  the  late  King's 
Council,  that  fo  we  might  believe,  that  he  was 
ours  in  Intcreft  again,  and  that  we  have  a  Rela- 
tion to  him. 

And  if  Things  were  carried  with  fuch  Cunning 
and  Subtlety,  they  hoped  to  delude  a  great  many 
People  over  into  the  Interefl  of  the  late  King ;  bur, 
if  they  went  bare-ficcd,  it  would  caufe  fuch  great 
Jealoufies,  that  they  muft  totally  defpair  of  Succefs. 
Yet  they  did  not  hope  by  thele  Artifices  to 
obtain  fb  many  Friends  here,  as  might  have  been 
fufficient  to  accompiifli  their  Defign  ;  and  there- 
fore they  muft  have  recourle  to  a  foreign  Force, 
particularly  a  French  Force.  For  fays  one  of  the 
Papers,  t/Je  Foreigners  to  expel  Foreigners;  that 
is,  Ufe  French  to  expel  Dutch  Foreigners,  who 
are  our  Allies,  and  are  falfly  accufed  by  them  to 
have  trampled  upon  the  Rights  and  Liberties  of 
the  Nation.  There 
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There  is  one  Argument  ufed  to  encourage 
People  to  aflifttlie  French  in  the  Invafion  of  their 
own  Country,  which  1  cannot  omit;  namely, 
ttlmt  as  foon  as  the  French,  -with  a  confiderable 
Eocfence  of  Men  and  Money,  had  refiored  the  Pro- 
teflant  Religion,  the  late  King  to  the  Croisjii,  and  the 
People  to  their  Liberties,  that  he  would  withdraw 
all  his  Forces,  and  reap  no  Profit  or  Advantage  by 
his  Siicccfs.  I  muft  confefs,  this  carries  fo  little  of 
Perfuafion  in  it,  that  it  is  ridiculous  to  think  thereby 
to  impofe  upon  any  Number  of  Men  ;  but  notwith- 
ftanding  the  Weaknefs  of  their  Arguments,  it  is 
apparent  they  were  in  good  earned  ;  the  Papers 
give  an  Account  to  the  French,  in  what  State  and 
Condition  our  Forts  were,  Portfmouth  not  mannd 
with  above  500,  and  Gofport  how  weakly  fortified. 

It  was  a  Inppy  Juncture  between  this  and  the 
firft  oi  March.,  when  Advice  is  given  to  make 
ufe  of  the  Opportunity  :  For  Men  cannot  give, 
but  Men  may  ui'e  Opportunities,  and  fomething 
■was  to  be  done  forthwith,  and  the  Goods  muft 
be  got  in  Readinefs,  particularly  Linen,  and  the 
Copper,  are  mentioned,  which  are  myfterious 
and  dark  Expreffions,  and  you  may  put  a  Con- 
llru(5tion  upon  them  as  well  as  I ;  for  they  are 
■written  in  a  Style  of  Trade,  as  if  they  were  a 
Correipondence  between  two  Tradefmen,  and 
the  Linen  and  the  Copper  are  ordered  to  be 
brought  before  the  loth  of  March. 

But  however  oblcure  fome  of  thefe  Expreflions 
are,  there  are  others  that  are  more  plain,  'That 
the  French  Fleet  miifi  be  out  in  April  at  fart  be  ff, 
and  are  to  come  before  the  Conjunction  between  the 
Englifh  and  the  Dutch,  and  Jennings,  Strickland, 
or  Trevannian  are  to  come  from  St.  Malo'j  in 
oJie  Night,  and  to  fight  the  Englilh  Fleet  in  the 
Chops  of  the  Channel,  and  not  to  come  fo  high  as 
Beachy,  where  they  came  the  laft  Tear. 

And  there  is  an  Account  given,  in  what  Con- 
dition and  State  our  Navy  was,  how  many  Ships, 
■what  Rates,  how  mann'd,  and  who  the  Officers ; 
and  then  as  the  French  were  to  be  in  Readinefs  to 
come  in  April,  fo  they  {ay  our  Fleet  was  not  to 
be  out  till  'June. 

Gentlemen,  there  are  a  great  many  other 
Particulars ;  but  thefe  are  enough,  nay  half  of 
them  were  enough  to  make  any  Man  Guilty  of 
Treafon,  that  was  concerned  in  them,  Or  that 
had  a  Hand  in  carrying  or  making  ule  of  them. 

Befides,  there  are  other  Letters  which  can  im- 
port nothing,  but  the  Writer  was  of  the  late 
King's  Intereft ;  one  diredted  to  Mr.  Redding,  the 
other  to  Mrs,  Redding ;  and  thefe  were  to  go  to 
France,  to  let  them  know  how  zealous  he  was  in 
his  Duty,  and  how  the  Intereft  of  the  young 
Mafter  increafed.  The  Letters  have  thefe  Ex- 
preflions ;  That  tho  the  Family  were  decreafed,  yet 
our  Intereft  is  increafed,  which  is  yours,  andlfpeak  in 
the  Plural  Number,  becaufe  Ifpeak  the  Sentiments  of 
viy  elder  Brother,  and  the  reft  of  our  Relations,  and 
defire  them  to  belie-ve  they  were  zealous  aud  cordial 
in  their  Duty  to  Mr.  Redding.  Now  what  Inter- 
pretation you  will  make  of  this,  I'll  leave  to  you. 

Then  there  is  another  Letter  to  Mrs.Charlton, 
and  another  to  Mr.  Jackfon,  and  divers  other 
Things  that  have  been  read,  and  among  the  reft, 
have  been  read  the  Heads  of  a  Declaration  at 
large,  fhewing  what  fhould  be  done,  and  what 
Methods  (hould  be  taken  in  order  to  the  reftoring 
the  late  King,  and  depofing  this. 

And  there  is  alfo  mention  made  in  a  Paper, 
how  divers  Perfons,  who  were  to  be  pardoned. 


as  particularly,  all  Juftices  of  the  Peace  aSiually  in 
Commtffion,  are  not  to  be  excepted;  Outlaws  are  to 
he  pardoned;  Chimney  Money  to  be  taken  away  j  and 
all  that  cotne  in  within  one  and  twenty  Days,  are 
to  be  forgmen. 

So  that  it  is  plain  thefe  Letters  import  a  Defign 
to  depofe  the  King  and  Queen,  and  the  King- 
dom to  be  invaded  by  Foreigners ;  only  a  little 
to  colour  the  Matter,  nor  to  lofe  the  Pretence  of 
a  Proteftant  Intereft  altogether,  there  was  to 
be  5  or  6000  Swedes  to  be  made  ufe  of  in  the 
Invafion. 

Gentlemen,  if  there  was  a  Defign  of  an  Inva- 
fion, be  it  by  Papifts,  or  by  Proteftants,  if  any 
Act  was  done  tending  thereunto,  it  is  High- 
Treafon  within  the  Statute  of  25  E.  III.  For  pur- 
pofing  and  intending  to  depole  the  King  and 
Queen,  manifefted  by  any  Overt  Adl,  hath  been 
always  held  to  be  High-Treafon. 

This,  Gentlemen,  is  the  Sum  and  Subftance 
of  the  Evidence  that  has  been  giving  againft  the 
Prifoner  at  the  Ear. 

Mr.  AfJjton  fays  for  himfelf,  It  is  true,  faith  he, 
my  Defign  was  to  go  to  France.  I  was  fo  unfor- 
tunate as  to  have  the  Papers  taken  about  me.  I 
did  take  them  up  ;  bur,  fays  he,  it  is  not  at  all 
pro^'ed  that  any  one  of  the  Papers  that  are  now 
produced  are  my  Hand;  which  is  true:  There  is 
no  fuch  Proof. 

The  next  thing  is,  that  Mr.  Afloton  being  ask'd, 
What  Occafion  he  had  to  go  to  France  ?  he  fays. 
He  had  formerly  a  Relation  to  Col.  IVorden,  and 
did  tranfad,  and  had  the  Management  of  his  Af- 
fairs, which  were  very  great.  Col.  ITorden  died 
half  a  Year  ago,  and  he  enjoin'd  him  upon  his 
Death-Bed  to  go  into  France  about  fettling  fbme 
Accompts  of  his,  and  he  was  defired  by  the  Fa- 
mily of  Col.  IForden  fo  to  do. 

This  Mr.  Aft.jton  alledges ;  but  he  has  not  pro- 
ved it.  'Tis  very  ftrange,  that  if  Mr.  Afijion  was 
to  go  to  France  to  negotiate  that  Affair  for  Col. 
IVordens  Family,  none  of  that  Family  fhould  be 
produced  to  prove,  that  Col.  IForden  gave  him 
fuch  Directions,  or  that  the  Family  defired  him 
to  go  into  France  upon  that  Account. 

Then  Mr.  Afiyton  hath  endeavoured  to  give 
another  Reafbn  for  his  Voyage  into  France  :  he 
affirms,  he  had  fome  Affairs  of  his  own  with  re- 
lation to  the  late  Queen  ;  he  was  concerned  for 
her,  and  fhe  did  owe  Monies  here,  and  he  paid 
feveral  Debts  to  Tradefmen,  particularly  400  /. 
(he  owed  to  the  Coach  Harnefs  Maker  ;  and  he 
having  paid  it,  went  over  to  reimburfe  himfelf: 
The  Tradefman  was  produced,  and  he  favs,  Mr. 
Afijton  did  pay  the  Money  a  Year  ago ;  but 
whether  Mr.  Afijton  had  Effeds  from  the  late 
Queen,  or  paid  it  out  of  his  own  Pocket,  does 
not  appear ;  Mr.  Afijton  fays,  he  paid  it  out  of 
his  own  Pocket,  which  is  very  extraordinary, 
that  he  fhould  be  fo  kind  to  pay  what  he  was  not 
obliged  to  pay,  and  have  no  Security  to  reim- 
burfe himfelf 

So  that.  Gentlemen,  you  had  beft  confider 
whether  there  be  any  thing  at  all  faid  or  proved, 
that  can  juftify  Mr.  Afijtons  going  to  France,  or 
whether  there  be  any  good  Reafon  offered  for  it. 

Then  Afijton  has  called  Witneffes  to  prove, 
that  he  was  always  a  Proteftant,  though  he  did 
live  in  a  Popifh  Family,  where  they  did  encourage 
Papifts  and  difcountenance  Proteftants;  for  which 
he  had  the  Ill-will  of  thofe  he  did  depend  upon. 

Gen- 
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Gentlemen,  all  that  is  agreed,  and  i*-  is  not  a 
Queftion  in  this  Cafe,  whether  Mr.  yijloton  be  a 
Proteftant,  ora  Papift;  but  the  Queftion  is,  Whe- 
ther he  be  guilty  of  High-Treafon?  from  which 
the  being  a  Proteftant  does  notlecure  a  Man. 

But,  Gentlemen,  if  Mr.  yljljtcn  had  no  Know- 
ledge upon  what  Defign  the  other  Peribns  were 
to  go  into  France,  though  he  had  adualiy  gone 
into  France,  it  had  been  a  Crime  in  this  Jimdure 
of  Affairs,  yet  not  High-Treafon ;  but  to  go 
into  France  and  carry  a  Treafonabie  Scheme  of 
a  Defign,  and  Projecl  of  an  Invafion,  that  is 
Treafon. 

Now  the  Qucflion  is,  Whether  Mr.  ylfiton 
went  with  fuch  a  Purpofe  or  not,  you  are  to 
confider  ^  1  would  not  lead  you  into  any  Strain 
of  the  Evidence,  but  only  ftate  it  how  it  ftands. 
It  is  plain  he  was  concern'd  all  along  in  hiring 
the  Smack,  and,  as  the  King's  Council  obferved 
to  you,  the  Price  was  fomething  extraordinary  ; 
they  were  to  pay  too/,  for  the  Voyage,  to  which 
was  added  fome  Encouragement  to  the  Woman, 
that  if  file  performed  this  Voyage  well,  fhe  might 
get  I  coo  /.  before  Lady-Day,  and  the  Money  was 
paid  by  Mr.  AJJoton,  and  he  was  taken  aboard  the 
Veffel. 

Mr.  ylJJjton  was  much  concerned  to  lecure  the 
Papers,  by  taking  them  out  of  the  Place  where 
thev  lay  upon  the  Ballaft  under  the  Quarter- 
Hatches  ;  and  after  they  were  taken  out  of  his  Bo- 
ibm,  he  was  very  importunate,  and  {a  often,  with 
Captain  Billop  to  throw  them  over-board. 

And  why  fhould  he  be  fo  earncft  and  concern- 
ed, unlefs  he  very  well  knew,  and  was  acquainted, 
with  the  Contents  of  thofe  Papers? 

And  he  gave  one  of  the  Seamen  2.s.6d.  to  fay, 
They  were  bound  for  Flanders :  Unlefs  it  was  a 
Matter  of  great  Importance  he  went  about,  and 
that  was  not  fit  to  be  known,  why  (hould  he  deny 
it,  or  labour  to  have  it  concealed  ?  An  loo  /,  to 
be  paid  for  this  Voyage,  was,  upon  a  joint  Account, 
as  well  for  my  Lord  Prefton,  as  for  Mr.  AfljUn  and 
Elliot-,  Mr.  AJJaou  did  pay  the  Money,  and  he 
does  not  make  it  appear  whofe  it  was. 

Gentlem.en,  it  refts  upon  you  to  confider  the 
Evidence  you  have  heard,  whether  it  is  fufficient 
to  induce  you  to  believe  Mr.  AJJjton  was  going 
into  France  with  thefe  Papers  to  carry  on  the 
Defign  of  Depofing  the  King  and  Queen,  and 
Invading  the  Kingdom:  If  you  are  not  fatisfied  in 
your  Confcicnces  that  he  is  Guilty,  then  find 
him  not  Guilty:  On  the  other  Side,  if  you  are 
latisfied  that  he  is  Guilty,  I  do  not  queftion  but 
you  will  find  him  ib. 

L.  C.  y.  Pcllexfen.  Look  you.  Gentlemen  of 
the  Jury,  My  Lord  has  rightly  repeated  and  fta- 
ted  the  Evidence  to  you  ^  I  fhall  only  fay  but  a 
very  few  Words  to  it. 

Mr.  AJhton,  as  at  firfl  he  did,  fb  in  his  Defence 
has  complained  of  a  very  fpeedy  Trial,  and 
would  infinuate  fomething  of  Favour  that  he 
might  find  for  that  Reafbn.  It  does  appear  he  had 
Notice  of  his  Trial  fufficient,  and  had  Time  enough 
to  prepare  for  it :  But  there  is  one  Thing  extraor- 
dinary has  happened  to  his  Advantage,  which  I 
would  defirc  may  be  taken  Notice  of  If  he  had 
been  tried  on  Saturday,  perhaps  he  had  had  more 
Reafon  to  complain  than  now  he  has ;  for 
he  has  now  (and  you  fee  he  uies  it,  and  wifely 
enough  too)  the  Advantage  that  happened  to 
him  upon  my  Lord  Preftons  Trial;  and  has 
had  time  fince  Saturday  to  prepare  for  this  Day's 


Work  ;  fo  that  there  is  no  hard  Point  upon  him  as 
to  that  Matter,  but  he  has  had  pretty  good  Fortune 
therein. 

Next  he  does  infinuate,  that  he  is  a  Proteftant  j 
Gentlemen,  the  Law  does  not  diftinguilh  be- 
tween a  Proteftant  Traytor,  and  a  Papift  Tray  tor ; 
if  he  has  committed  fuch  an  Offence,  as  by  the 
Law  is  High  Treafon,  the  Law  does  not  diftin- 
guifli,  nor  may  we.  And  Proteftants  may  ferve 
Papilis  Defigns,  though  they  do  not  direftly  in- 
tend it.  Therefore  the  Evidence  to  prove  him  a 
Proteftant,  is  nothing  before  you  j  for  the  Matter 
is  only  whether  he  be  guilty  of  this  Crime  or  nor. 

In  the  Trial  of  my  Lord  Prefion,  then  the  La- 
bour was,  that  my  Lord  was  not  the  Man  that 
was  concerned,  as  the  Bearer  of  this  Pacquet  of 
Letters  or  Writings  wherein  the  Treafon  is  con- 
tained ;  but  then  it  was  Mr.  AJljton,  the  Pacquets 
were  found  about  him;  but  now  it  is  not  Mr. 
Afliton,  but  my  Lord  Prefion,  and  this  is  now  the 
Queftion  before  you,  that  he  ftands  upon. 

But  iffb  be  they  were  all  concerned  intheCarri- 
age  and  Tranfporting  of  this  Bufincfs,  then  they 
are  all  alike  guilty  of  Treafon,  and  therefore  they 
cannot  (huffie  it  from  one  to  another. 

Now  there  appears  fome  Reafon  why  they 
would  not  all  agree  to  be  tried  together ;  for 
now  it  is  but  turning  it  from  my  Lord  Prefion 
upon  AfJjton,  and  Mr.  Afiiton  upon  my  Lord  Prefi- 
on, and  Elliot  upon  either  of  them,  and  fo  by  this 
Means  all  might  efcape,  if  this  were  fufficient 
to  ferve  their  Turn. 

But  the  Queftion  before  you,  is.  Whether  all 
thefe  Perfbns  are  not  all  in  all  equally  concerned  ? 
and  'tis  the  Evidence  that  muft  be  your  Guide 
and  ours ;  for  it  is  not  Mr.  AfiMus  Affirmation, 
that  he  had  Bufinefs  to  go  into  France,  and  he 
happened  unluckily  to  fall  into  thefe  Mens  Com- 
pany, that  will  be  a  fufficient  Excufe,  unlefs  he 
prove  it. 

It  had  been  an  eafy  matter  for  him  to  have 
proved,  if  he  had  been  going  into  France  upon 
Bufinefs  for  Colonel  IVorden  ;  but  at  length  that  is 
turned  off,  and  then  the  Pretence  for  going 
is,  to  recover  fome  Money  he  had  owing  to  him 
there,  and  that  he  had  payed  for  another  Perfbn. 
Had  he  Papers  of  Inftrudions  of  this  kind  }  Had 
he  any  one  Witnefs  of  this  Thing!       » 

The  Merchandize  that  he  carried  out  with 
him  is  of  another  Import.  Where  were  the  Notes 
or  Bonds  that  he  was  to  recover?  Where  is  the 
Accompt  that  he  had  to  make  up  with  any  body 
beyond  Sea  ?  There  is  no  manner  of  Evidence 
of  any  fuch  thing. 

Next,  Gentlemen,  do  but  confider,  if  the  Man 
were  fo  innocent  as  he  would  infinuate,  as  if 
he  had  not  gone  with  the  reft  upon  this  Errand, 
how  came  the  Man  to  have  fb  heavy  a  Concern 
upon  him?  Why  fhould  he  go  to  take  up  thefe 
Papers,  if  they  were  not  his  Brats  ?  Why  fhould 
he  clap  them  into  his  Bofom,  if  he  knew  nothing 
what  was  in  them  ?  Why  was  his  Concern  fb 
great  to  have  them  thrown  overboard  ? 

Gentlemen,  if  you  expedl  that  the  Hearts  of 
Men  fhould  be  proved  otherwife,  than  as  Men 
guefs  by  one  another's  Meanings,  by  their  Adlions, 
'tis  impoffible  to  convidl:  any  iMan  of  a  Crime; 
for  if  his  own  Affirmation  fhall  be  a  Defence,  he 
will  never  want  a  Defence  to  keep  himfelf  from 
being  convidled:  But  that  is  not  what  the  Law 
gives  Credit  to;   it  muft  be  Proof  and  Evidence 
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that  you  are  to  judge  upon.  But  of  all  he  pretends 
to,  he  proves  nothing. 

How  came  he  acquainted  with  my  Lord  Pre- 
Jion  ?  Sure  he  was  a  Man  fufficiently  known  in 
the  World?  Why  fhould  he  go  with  h-m  and  Mr. 
Elliot?  Are  they  not  all  known  ?  Are  they  not 
Perfons  of  the  lame  Diipofition,  and  much  in  the 
lame  Imploymcnt? 

He  had  been  taken  a  little  before,  he  fays  him- 
felf,  and  was  hindred  from  going;  and  he  had 
ftrange  ill  Luck,  if  there  was  nothing  elfe  in  the 
Bufinefs  than  what  he  pretends. 

Gentlemen,  in  Ihort,  if  you  do  find  by  the 
Evidence,  that  he  was  going  upon  a  good  and  an 
honeft  Defign,  and  that  he  knew  nothing  of  the 
Danger  that  was  in  theie  Papers,  and  that  theie 
Perfons  were  in,  by  reafon  of  thefe  Papers,  and 
yet  would  go  about  to  have  thefe  Papers  concea- 
led ;  and  endeavour  to  have  them  thrown  away, 
without  knowing  what  was  in  them:  Thefe  are 
Evidences  that  will  be  good  for  you  to  go  by,  if 
you  have  any  fuch  ;  but  to  take  his  Affirmation, 
becaufe  he  fays  it,  when  he  proves  nothing,  that 
is  no  Evidence  to  go  by. 

I  leave  it  to  you,  as  my  Lord  has  done.  If 
you  are  fatisfied  upon  the  Evidence  that  he  is 
guilty  J  I  doubt  not  you  know,  and  will  do  your 
Duty,  and  will  find  him  fo;  and  if  you  have  no 
fuch  Evidence,  or  any  to  prove  the  contrary, 
that  he  is  not  guilty,  then  you  Ought  to  find  him 
fb  too. 

Mr.  Afloton.     I  beg  your  Pardon  for  one  Word. 
L.  C  j.  Holt.     What  would  you  fay  ? 
Mr.  Apton.     My  Lord,    I  fhall  reckon  it  a 
particular  Favour,   if  you   will  pardon   me  one 
Word,  after  your  Lordfhip  has  given  the  Charge. 
L.  C.  J.  Holt.     Well,   what  fay  you  ? 
Mr.  Ajljton.     I  think,    with  Submiifion,   that 
there  is  no  Proof  I  knew,  or  was  privy,    to  the 
Contents  of  any  of  thefe  Papers. 

L.  C.  J.  Polkxfen.  Pray,  Mr.  AJliton,  fhew  any 
Man  any  Reafon,  if  you  can,  why  d'd  you  go 
down  and  catch  up  thefe  Papers,  if  you  did  not 
know  what  was  in  them'  they  might  be  for  your 
Advantage  to  be  fhewn,  for  any  thing  you  pre- 
tend to  know. 

Mr.  Afiton.  I  did  it  for  my  L.  Prefions  Sake, 
whofe  Hand  was  proved,  and  he  ftands  convicted 
as  the  Bearer  of  thofe  Papers. 

Mr.  J.  Eyres.  But  you  forget  one  thing  that 
was  plainly  proved,  Mr.  Ajhton.,  that  when  you 
importun'd  Capt.  Bilkp  to  throw  away  the  Papers, 
you  ufed  this  as  an  Argument,  //  would  do  him  no 
good  to  injure  three  honefi  Gentlemen. 

Mr.  Ajbton.  I  did  not  fay  fo,  my  Lord,  that 
I  know  of,  tho'  indeed  he  has  fworn  it. 

L.  C.  J.  Holt.  Look  you,  Mr.  A/J:ton,  you 
have  been  heard  as  long  as  you  did  defire  to 
Ipeak,  and  were  ask'd  over  and  over  again,  whe- 
ther you  had  any  more?  You  are  not  now  faying 
any  new  Matter;  if  you  could  urge  any  thing 
that  had  been  omitted,  which  made  for  your 
Advantage,  I  believe  the  Court  would  indulge 
you,  tho'  it  be  againfl  the  Courfe. 

Mr.  Ajhton.  My  Lord,  I  fay  there  is  nothing 
under  my  Hand,  there  is  no  Privity  proved  ;Does 
Suppolition  condemn  a  Man'  And  is  there  any 
thing  but  Suppofition  againft  me  ?  There  is  not 
my  Hand  proved  in  any  of  the  Papers.  I  befeech 
your  Lordfhip  and  the  Jury  to  obferve  that. 

L.  C.  y.  Holt.     Your  being  in   the  Company, 
and  being  fb  concera'd,  and  importunately  en- 
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deavouring  to  have  them  thrown  overboard ;  the 
Hiring  the  Vcflel  to  go  with  thefe  Treafonable 
Papers  to  an  Enemy's  Country,  and  the  Papers 
found  about  you,  is  Fad  proved,  and  is  left  to 
the  Gentlemen  of  the  Jury  toconfiderof 

Mr.  AJJ:Pton .  But  does  all  this  amount  to  more 
than  Sufpicion? 

L.  C.  j.  Holt.  Look  you,  Mr.  Ajljton^  if  you 
fpeak  after  we  have  charged  the  Jury,  you  will 
give  us  an  Occafion  of  fpeaking  to  anlwer  you  ; 
the  Gentlemen  of  the  Jury  are  Men  of  Under- 
flanding  ;  they  have  very  well  obferved  the  Evi- 
dence, and  I  perceive  they  have  been  very  extra- 
ordinary intent  upon  it  ;  they  will  be  able  to 
make  a  right  Judgment,  no  Queftion,  of  it, 

Mr.  Afiton.  All  that  I  defire,  is;  there  is  no- 
thing proved  upon  me,  of  my  knowing  what  was 
in  thefe  Papers. 

Mr.  J.  Eyres.  And  there  is  that  which  is  very 
confidtrable  too,  that  'tis  plain,  what  you  fay- 
about  Col.  liordens  Account,  is  bin  a  Irttence  - 
for  when  you  were  fearch'd,  there  was  not  one 
Paper,  nor  one  bit  of  Account  found  about  you, 
nothing  but  this  Bundle  of  Treafonable  Papers 
and  I^etters. 

Mr.  ylpjton.  My  Lord,  I  humbly  beg  you 
will  obferve  what  is  for  me,  as  well  as  what  is 
againft  me. 

L.  C.  J.  Holt.  Gentlemen  of  the  Jury,  do  you 
think  you  fhall  flay  out  any  time.  The  Court  de- 
fires  to  know  it,  becaufe  they  will  order  them- 
felves  accordingly. 

Juryman.  My  Lord,  we  do  not  know  till  v/e 
come  together. 

L.  C.  J.  Holt.  ,Nay,  take  your  own  Time, 
only  the  Court  would  comply  with  your  Conve- 
niency  in  the  Adjournment. 

S'hen  the  Jury  ivitbdrew,  mdt he-Court  adjot^rn'd 
for  half  an  Hour,  and  when  they  iiere  returned^ 
the  Jury  came  in  to  gi-ve  their  Verdict.^  and 
being  called  c%ier,  anj-zcered  to  their  Names. 
CI.  of  Arr.     Gentlemen,   are  you  all  agreed  of 
your  Verdidt ; 
Jury.     Yes. 

CI.  of  Arr.     Who  fhall  fay  for  you  ? 
Jury.     Our  Foreman. 

CI.  of.  Arr.  John  Afiton,  hold  up  thy  Hand. 
IVhicb  he  did.     Look  upon   thePrifbner;    How- 
lay   you?    Is  he  guilty    of  the   High    ,' reaion 
whereof  he  ftands  indifted,  or  not  Guilty  ? 
Foreman.     Guilty. 

CI.  of  Arr.     W  hat  Goods  or  Chattels  ? 
Foreman.     None  that  we  know  of. 
Maj.  Richard/on.     Look  to  him,  he  is  found 
guilty  of  High-Treafon. 

CI.  of  Arr.  Then  hearken  to  your  Verdi  6b,  as 
the  Court  has  recorded  it.  You  fay,  1  hat  Jobit 
AJJjton  is  guilty  of  the  High-  Irealbn  whereof  he 
ftands  indifted,  but  that  he  had  no  Lands  nor 
Tenements,  Goods  nor  Chattels,  at  the  Time  of 
the  High-Treafon  committed,  nor  at  any  time 
fince,  to  your  Knowledge,  and  fo  you  lay  all  ? 
Jury.     Yes. 

L.  C.  J.  Pollexfen.  Gentlemen,  I  think  truly 
you  have  gone  according  to  your  Evidtuce, 
which  the  Law  requires  you  to  do,  and  thit  it  is 
which  will  preferve  us  all.  And  tho'  it  be  truly 
a  Thing  that  falls  hard  upon  the  particular  Men 
that  are  concerned  in  fuch  Things ;  ytt  notwith- 
fta>ding  we  muft  have  raoreConlidcration  of  the 
general  Good  and  Prefervation,  and  the  Support 
of  the  Government,  and  that  the  Law  have  its  due 
Q^  q  q  Courfe, 
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Courfe,  than  of  any  particular  Man's  Cafe,  as 
to  the  hard  Point  of  it:  we  muft  look  to  thefe 
Things,  or  there  will  be  no  living  in  the  World. 

Sir.  IV.  Hedsres.     My  Lord,  we  humbly  defire 
of  your  Lordfhip,  that  we  may  be  difmifs'd  from 
further  Attendance  this  Sefllons. 
L.  C.  J.  Pollexfen.     Ay. 

CI.  of  Arr.  Gentlemen,  you  are  difmifs'd,  and 
the  Court  tiianks  you  for  your  Service. 

"ithen  the  Court  adjourn  d  for  an  Hour.,  and  then 
the  Lord  Mayor  and  Deputy  Recorder.,  -with  fe' 
'veralofthejuftices  andAldermen,retur}ied  into 
the  Court,  and  after  Proclamation  for  Silence, 
Order  was  given  to  bring  the  Lord  Prefton,  and 
Mr.  Alhton  to  the  Bar.  Which  was  done. 
"ithe  Lord  Prefton  flanding  without  tbe  Bar, 
and  Mr.  Afhton  within. 
CI.  of  Arr.  Sir  Richard  Grahwe,  hold  up  your 
Hand.  Ifhich  he  did. 

John  Afljton,  hold  up  your  Hand.  Which  he  did. 
My  Lord  Prefon,  you  ftand  convided  of  High 
Treafbn,  for  conlpiring  the  Death  of  the  King 
and  Queen's  Majefties,  for  adhering  to  the  King's 
Enemies,  and  endeavouring  to  fubvert  the  Go- 
vernment :  What  can  you  fiy  for  yourlelf,  why 
the  Court  fhould  not  proceed  to  give  Judgment 
againft  you  of  Death,  according  to  the  Law? 

Lord  Prejlon.  'Tis  true  my  Lord,  the  Jury 
have  found  me  guilty  of  the  Trealbn  afllgned  in 
the  Indidtment.  My  Lord,  it  is  a  Trealbn  of  a 
very  heavy  and  black  Nature,  'tis  of  fucha  Na- 
ture, that  if  I  had  been  coni'cious  to  my  felf  to 
have  deferved,  I  Ihould  be  very  willing  to  under- 
go that  Judgment  that  is  like  prefently  to  pafs 
upon  me.  It  is  to  endeavour  to  bring  in  the 
King  of  France  to  conquer  and  invade  this  King- 
dom ?  'tis  a  Thought  I  always  abhorred  ;  I  love 
my  Religion,  my  Family,  my  Country  too  well 
to  attempt  or  endeavour  any  fuch  thing  j  I  muft 
appeal  to  your  Lordfhip,  though  now  perhaps  it 
is  too  late,  whether  the  Treafbn  that  is  laid 
againft  me  has  been  perfectly  proved;  for  in  the 
Cafe  of  proving  Hands,  and  particularly  in  the 
Cafe  of  Colonel  Sydney,  it  was  difallowed  that 
Comparifbn  of  Hands  fhould  be  Evidence ;  there 
ought  to  be  atleaft  one,  if  not  two,  Evidences  to 
prove  the  Writing  of  it.  My  Lord,  I  know  this 
is  too  late,  I  fliould  have  offered  this  to  the  Jury 
before,  but  being  in  the  Crowd,  and  in  great  Dif- 
order  by  ftanding  fo  long,  I  had  not  Strength  or 
Ability  enough  to  urge  it  as  I  fhould.  I  have  no- 
thing more  to  fay  in  the  Cafe,  but  fubmit  to  that 
Judgment  that  the  Law  has  afligned. 

Mr.  D.  Recorder.  My  Lord  Prejlon,  your  Lord- 
fhip knows  the  Proceedings  of  tlfie  Law  in  fuch 
Cafes  J  there  is  no  averring  againft  the  Verdidt 
of  the  Jury ;  they  have  found  your  Lordfhip  guil- 
ty, and  the  Law  fays,  that  Judgment  muft  be  gi- 
ven upon  you  according  to  that  Verdidl. 

Lord  Prefton.  Mr.  Recorder,  I  do  not  aver 
againft  the  Verdid.  I  own  it  is  too  late ;  I  fhould 
have  offered  it  before,  and  I  muft  fubmit  to  the 
Judgment  of  the  Law. 

CI.  of  Arr.    John  AjJjton,  hold  up  thy  Hand. 
Which  he  did. 

You  are  in  the  fame  Cafe  with  the  Prifbner 
laft  before  you.  What  can  you  fay  for  your  felf, 
why  Judgment  fhould  not  be  given  againft  you, 
to  die  according  to  Law  ? 

Mr.  AJliton.  My  Lord,  I  would  humbly  defire 
I  might  have  a  Sight  of  my  Indidtment ;  I  have 
fbme  Reafon,  perhaps,  to  believe  that  I  am  found 


guilty  upon  an  Erroneous  Indidtment ;  and  if  it  be 
fb,  I  would  defire  to  have  Council  to  argue  the 
Errors  of  the  Indidtment. 

Mr.  D.  Recorder.  You  have  heard  it  twice  read 
in  EngliJJj,  and  once  in  Latin,  and  that  is  all  that 
is  allowed  to  any  one  in  your  Cafe ;  I  never  knew 
the  Record  of  any  Indidtment  fhewn  to  any  Prifb- 
ner at  the  Bar. 

Mr.  Afjton.  Suppofe  there  be  any  Error  in  it? 

Mr.  D.  Recorder.  I  am  not  to  fuppofe  any  fuch 
thing;  if  there  is  any,  it  has  been  read  to  you, 
aflign  it,  and  the  Court  will  confider  of  it. 

Mr.  AJJjton.  If  I  can  aflign  the  Errors  in  the 
Indidtmemt,  may  I  have  the  Advantage  of  it  then? 

Mr.  D.  Recorder,  if  there  be  Errors,  you  will 
have  the  Advantage  of  them,  if  you  will  aflign 
them  ;  if  there  be  none,  you  can  have  none. 

Mr.  AjJjton.  Then  I  fay,  if  there  be  Words  in 
the  Indidtment,  that  there  are  no  fuch  Words  in 
Nature,  then,  Sir,  I  am  told  it  is  a  Vicious  and 
Erroneous  Indidtment,  and  that  is  enough  to  vici- 
ate  the  Indidtment. 

Mr.  D.  Recorder.  No  fuch  Words  in  Nature  ? 
It  is  hard  to  tell  what  you  mean  by  that  j  perhaps 
there  are  Terms  of  Art  in  the  Law,  which,  though 
you  are  not  acquainted  with,  we  are. 

Mr.  AJJjton.  Then  there  are  fuch  Words  in 
Nature. 

Mr.  D.  Recorder.  That  is  an  infenfible  Expref^ 
fion,  llords  in  Nature! 

Mr.  AJJjtoti.  I  am  informed  that  even  a  Letter 
in  an  Indidtment  is  enough  to  viciate  it,  or  if  it 
be  falfe  Latin,  that  will  make  it  an  Erroneous 
ludidtment. 

Mr.  D.  Recorder.  No,  that  is  not  fo ;  but  if  you 
will  tell  me  what  that  Letter  is,  I'll  tell  you  what 
I  lay  to  it;  it  may,  or  it  may  not  be  material. 

Mr.  AJJjton.  We  know  it  was  lately  difputed 
in  a  Cafe  of  this  Nature  at  this  Place,  and  I  am 
informed  the  Court  were  of  Opinion,  if  it  had 
been  in  the  Body  of  the  Indictment,  it  had  been 
an  Error. 

Mr.  D.  Recorder.  If  you  pleafe  to  tell  me 
wherein  the  Error  in  your  Indidtment  confifts,  I 
may  be  able  to  give  you  a  good  Anfwer  to  it,  or 
you  will  have  the  Advantage  of  it. 

Mr.  Afhton.  I  fay  it  confifts  in  this ;  the  Word 
Cymba  is  written  with  an  S  in  the  Indidtment, 
whereas  it  fhould  be  with  a  C. 

Mr.  D.  Recorder.     How  do  you  know  it  ? 

Mr.  Afljton.  It  is  no  matter  how  I  know  it ;  I 
have  fbme  Reafon  to  know  it,  it  may  be. 

Mr.  D.  Recorder.  Mr.  Hardefiy,  look  upon  the 
Record. 

Mr.  AJljton.  With  SubmifHon,  that  is  an  Error, 
for  there  is  no  fuch  Word  as  Cymba  with  an  S. 

CI.  of  Arr.  It  is  a  long  Indidtment;  will  you 
pleafe  to  ask  him  where  about  it  is  ? 

Mr.  D.  Recorder.  Mr.  Afljton,  will  you  tell 
me  where  'tis  written  ? 

Mr.  AJJjton.  In  the  Indidtment,  when  you 
come  to  fpcak  of  Cymba  a  Boat. 

Mr.  D.  Recorder.  By  the  Sound  I  cannot  di- 
ftinguifh  whether  it  be  S  or  C 

Mr.  AJJjton.  Sir,  I  hope  you  will  do  me  tlie 
Juftice  to  examine  the  Indidtment  it  felf 

Mr.D.  Recorder.  The  Clerk  is  looking  upon  it : 
how  is  it,  Mr.Hardefty?  Is  it  with  an  S  ov  aC? 

CI.  of  Arr     It  is  with  a  C. 

Mr.  7).  Recorder.  The  Clerk  has  read  it,  and 
he  certifies  me  it  is  in  both  Places  with  a  C.  which 
is  true  Latin. 

Mr.  AJbtoa. 
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Mr.  Afhton.    Is  it  in  all  Places  with  aC? 

CI.  of  Arr.  I  have  look'd  in  two  Places,  and  'tis 
right  J  I'll  look  further,  if  you  pleaie. 

Mr.  Ajhton.     Pray  do.       Which  he  did. 

CI.  of  Ar.     It  is  with  a  Cin  all  Places. 

Mr.  D.  Recorder.  The  Clerk  tells  me  it  is  the 
fame,  and  right  in  every  Place,  and  he  has  look'd 
over  all  the  Indictment,  as  to  the  Matter. 

Mr.  Afjton.     Then,  Sir,  I  fubmit  to  it. 

Mr.  D.  Recorder.  Make  Proclamation  for 
Silence ;  Which  zvas  done. 

Mr.  D.  Recorder.  My  Lord  Prefton,  or  rather 
Sir  Richard  Grahme^  and  Mr.  John  AfJjton.,  Ye 
have  been  Indided,  Arraigned,  and  Convidled 
of  High-Treafbn  againft  their  prefent  Majefties 
King  William  and  Queen  Mary.,  whom  God  pre- 
lerve.  Ye  have  had  a  long,  a  fair,  and  fivour- 
able  Trial,  as  any  Perfbns  that  ever  have  been 
tried  at  this  Bar. 

The  Jury  that  has  pafled  upon  your  Lives  and 
Deaths  has  convidted  you ;  and  the  Court  are 
now  to  do  their  laft  Aft,  which  is  to  pronounce 
that  Sentence  that  the  Law  does  inflict  upon  fuch 
Crimes  as  ye  ftand  convifted  of 

It  is  a  great  Trouble  to  me  to  pronounce  a 
Judgment  that  is  lb  heavy  upon  you  ;  but  I  muft 
fay,  the  Evidence  that  has  been  given  againft 
you,  was  fb  clear,  and,  I  fuppofe,  not  only  con- 
vincing to  the  twelve  Men  that  tried  you,  but 
to  all  By-ftanders,  that  I  can  do  it  with  that  Satis- 
fadtion  that  becomes  one  who  is  intrufted  with 
the  King's  Juftice,  that  the  Law  may  obtain, 
and  that  there  fhould  be  no  Interruption  of  Juftice. 
And  the  Sentence  that  the  Law  has  declared 
Ihould  be  pronounced  in  this  Cale,  is  this  : 

Shat  Te  do  refpeSii'vely  go  to  the  Place  from 
whence  Te  came ;  from  thence  to  be  drawn 
upon  a  Sledge  to  the  Place  of  Execution,  to  be 
there  hang'd  up  by  the  Neck,  to  he  cut  down 
while  Te  are  yet  alive,  to  have  yotir  Hearts 
and  Bowels  taken  out  before  your  Faces,  and 
your  Members  cut  off  and  burnt.  Tour  Heads 
fevered  from  your  Bodies,  Tour  Bodies  divided 
into  four  Quarters,  Tour  Heads  and  Bodies 
refpe£lively  to  be  difpofed  of  according  tc  the 
Kings  Will  and  Pie  a  fur  e  ;  and  the  Lord  have 
Mercy  upon  your  Souls. 

Then  the  Prifbners  were  conveyed  away  to 
Newgate,  the  Place  from  whence  they  came. 
Lord  Prefton  obtained  a  Pardon  ;  but  Mr. 
jlfhton  was  executed  on  the  28  th  of  January. 

'TpHE  Queen  having  remitted  that  Part  of  his 
JL  Sentence,  as  to  Drawing  and  Quartering,  he 
went  in  a  Coach,  with  two  Divines,  to  Tyburn, 
•where  he  was  executed,  and  his  Body  given  to  his 
Relations  to  bury.  He  delivered  this  Paper  to  the 
Sheriff 

Mr.  Sheriff, 

Having  obferv'd,  that  the  Methods  of  making 
Speeches  at  the  Place  of  Execution,  were  not 
always  attended  with  the  defigned  Succeffes;  and 
thinking  it  better  to  employ  my  laft  Minutes  in 
Devotion,  and  holy  Communion  with  my  God,  I 
have  prepared  this  Paper  to  leave  in  your  Hands, 
as  well  to  aflfert  my  Principles,  as  to  teftify  my 
Innocency. 

As  to  my  Religion,  I  profefs,  by  God's  Grace, 
to  die  in  the  Faith  into  which  I  was  baptized. 
Vol.    IV. 
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that  of  the  Church  of  England,  in  whofe  Com- 
munion (nothing  doubting  of  my  Salvation,  thro' 
the  Merits  of  my  Saviour)  1  have  always  thought 
myfelf  fafe  and  happy.     According  to  her  Princi- 
ples, and  late  much-eftcem'd  Dodrine  (tho'  now 
unhappily  exploded)  I  have  regulated  my  Life  j 
believing  myfelf  obliged,  by  my  Ktlig^on,  to  look 
upon    my  rightful,  lawful   Prince  (whatever  his 
Principles  were,  or  his   Pradiccs   might  be)  as 
God's  Vicegerent,  and  accountable  (if  guilty  of 
Male-Adminiftration)  to  God  only,  from  whom 
he  received  his  Power  ^  and  always  believing  it  to 
be  contrary  to  the  Laws  of  God,  the  Church, 
and  the  Realm,  upon  any  Pretence  whatfoever, 
to  take  up  Arms  againft    him  :  And   let  all  the 
World  take  Notice  in   this  Belief  I  die.     But  I 
have  more  particular  Obligations  to  the  King,  my 
Mafter,  whom  I  had  the  Honour  to  ferve,  and 
received  many  fignal  Favours  from  him,  for  16 
Years  paft;  fb  that  Gratitude  (a  Thing  not  much 
efteem'd  at  this  Time)  as  well  as  Duty  and  Reli- 
gion, commanded  the  utmoft  Service  I  could  pay 
him.    And  when  1  h:^d  thele  Confiderations,  That 
we  were  born  his  Liege  Subjtds  ;  Thit  we  had 
folemnly  profefs'd  our  Allegiance,  and  often  con- 
firm'd  it  with  Oaths ;  That  his  Majefty's  Ufage, 
after  the  Prince  of  Orange's  Arrival,  was  very  hard, 
fevere,  and  (I   may  fay)  unjuft;  and.  That  all 
the  new  Methods  of  fettling  this  Nation,  have 
hitherto  made  it  more  miferable,  poor,  and  more 
expofed  to  foreign  Enemies  ;  and,  That  the  Re- 
ligion we  pretend  to  be  fond  of  preferving,  is  now, 
much  more  than  ever,  likely  to  be  deftroyed  : 
There  feemed  to  me  no  way  to  prevent  the  im- 
pending Evils,  and  Cavc  thefe  Nations  from  Po- 
verty and  Deftrudion,  but  the  calling  Home  our 
injur'd  Sovereign  ^  who,  as  a  true  Father  of  his 
Country,  has  (notwithftanding  all   his  Provoca- 
tions and  Injuries)  a  natural  Love  and  Tender- 
nefs  for  all  his  Subjeds.     And  I  am  fo  far  from 
repining  at  the  Lofs  of  my  Life,  th  it  had  I  Ten 
thoufand,  I  fhould  rather  think  myfelf  obliged  to 
facrifice  them  all,  than  omit  any  juft  and  honeft 
Means  to  promote  fo  good  and  neceflary  a  W  ork. 
And  I  advifeand  defire  all  my  Fellow-Subjeds  to 
think  of  their  Duty,  and  turn  to  their  Allegiance, 
before  the  fevere  judgments  of  God  overtake  'em 
for  their  Perjury  and  Rebellion  :  But  certainlv 
the  Good  and  Intcreft  of  thefe  Nations,  abftrade'd 
from  all  other  Confiderations,  will  ere  long  con- 
vince them  of  the  Neceffity  of  doing  it. 

Having  thus  frankly  declared  my  Principles,  I 
know  the  Inference  will  be,  that  I  have  adcd  ac- 
cordingly, and  confequently,  that  I  am  nowjuftly 
condemn'd :  But,  as  I  ingenuoufly  own  the  In- 
ference, fb  I  as  pofitively  deny  the  Confequence  ; 
for  whatever  my  Inclinations  or  Adings  have 
been,  yet,  as  to  the  Matter  I  was  lentenced  to  die 
for,  I  declare  myfelf  innocent.  And  I  will  ap- 
peal, even  to  the  Judges  themielves,  whether  or 
no,  upon  my  Trial,  there  appear'd  the  leaft  Proof 
that  I  knew  a  Tittle  contain'd  in  the  Papers ;  but 
Prefumptions  were  with  the  Jury  thought  fufli- 
cient  to  find  me  guilty,  tho'  I  am  told  1  am  the 
firft  Man  that  ever  was  condemn'd  for  High-Trea- 
fon upon  bareSulpicion  or  Prefumption ;  and  that 
contrary  to  my  Lord  Coke's,  and  other  eminent 
Lawyers  Opinions.  The  Knowledge  of  my  own 
Innocency,  as  to  the  Indidment  and  Charge 
againft  me,  was  That  that  arm'd  me  with  fo  much 
Affurance,  and  occafion'd  my  cafting  my  Life 
upon  the  firft  twelve  Men  of  the  Pannel,  without 
Q_q  q  2 
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challenging  any.  But  tho'  I  have,  I  think,  juft  Rea- 
fon  to  complain  of  the  levere  Charge  given  by  the 
Judges,  and  hard  Meafure  I  have  receiv'd ;  not 
to  mention  my  dole  Imprilbnment,  the  hafty  and 
violent  Proceedings  againft  me,  nor  the  Induftry 
us'd  in  the  Return  of  fitting  Pcrfons  to  pals  upon 
me  i  thcden)ing  me  a  Copy  of  the  Pannel,  ^c. 

Yet,  as  I  beg  for  Pardon  and  Forgiven  els  at 
the  Hands  of  God,  I  do  moft  heartily  pray  for, 
and  forgi%'e  them,  and  all  my  Enemies,  all  the 
World  ;  nay,  even  that  Judge  and  Juryman  %vho 
did  fo  figna'lly  (contrary  to  common  Jull:ice)  ex- 
pole  themlelves  uo  deftroy  me.  But  let  the  Will 
ofGodbcdone,  I  rely  wholly  upon  his  Mercy, 
and  the  Merits  of  my  bleifed  Savio-r,  for  Salva- 
tion ;  I  do  chearfully  and  intirely  refign  myielf 
into  his  Hands,  as  into  the  Hands  of  a  fiithful 
Creator,  in  fure  and  certain  Hopes  of  a  happy 
■Rellirredion. 

Blefs,  protedt  and  ftrengthen,  O  Lord  God, 
my  good  and  gracious  King  and  Mafter  :  In  thy 


due  Time  let  the  Virtue,  Goodnels,  and  Infio- 
cency  of  the  Queen,  my  Miftrefs,  make  all  their 
Enemies  blufh,  and  lilence  the  v/icked  and  unjuft 
Calumnies  that  Malice  and  Envy  have  raifed 
againft  her.  Make  her  and  thefe  Nations  hap- 
py in  the  Prince  of  Wales-,  whom,  from  unan- 
Iwerable  and  undoubted  Proofs,  1  know  to  be 
her  Son.  Rtftore  them  all,  when  thou  leel>  fit, 
to  their  juft  Rights,  and  on  fuch  a  Bottom  as 
may  fupport  and  eftablifh  the  Church  o£  Lm land, 
and  once  more  make  her  flourifh,  notwithiUinding 
what  llie  hath  receiv'd  of  late  from  h^r  prevari- 
cating Sons.  Forgive,  forgive,  O  1  ord,  all  my 
Enemies ;  blels  all  my  Friends ;  comfort  and  fup- 
port my  dear  afflidcd  W  ife,  ^nd  poor  Babes  j  be 
thou  a  Husband  ard  a  Father  to  thfm;  f-'r  their 
Sakes  only  I  could  have  wfbtd  to  have  hved; 
but  pardon  that  W  ilh,  O  good  God,  and  take 
my  Soul  into  thy  cverlafling  Glory.     Ameii. 

J.  Jjhton. 


CXLVII.  The  Trial  o/Bunry  Harrison,  at  the  Old- 
Bailey,  for  the  Murder  o/"  Andrew  Clenche,  Doflor  of  Thy- 
fick,  April  6.   1692.  4  W.  d' M. 


JVednefday^  April  6.  1692. 

(-Lord  Chief  Juftice  Holt, 
Judges  prefent^Lord  Chief  Baron  Atki?is^ 
^Mr.  Juftice  Nevil. 

TH  E  Keeper  of  the  Prifon  of  Newgate  did, 
according  to  Order  of  the  Court,  being 
then  fate,  bring  up  the  Body  of  Henry  Harrifon, 
Gent,  to  the  Sefllons-Houfe  in  the  Old-Bailey, 
London,  who  being  at  the  Bar,  was  Arraigned 
upon  an  Indiftment  of  Felony  and  Murther, 
found  that  Day  by  the  Grand  Jury  for  the  City 
of  London,  in  Manner  following : 


a.  ofArr.  [jl 


Enry  Harrifon,  hold  up  thy 
Hand.  Ifbich  ke  did.  You 
ftand     Indidted    by    the 
Name  of  Henry  Harrifon, 
late    of  London,     Gent, 
for  that  you,  not  having 
the  Fear  of  God  before  your  Eyes,  but  being 
moved  and  fedured  by  the  Inftigation  of  the  Devil, 
the  fourth  Day  of  January,  in  the  third  Year 
of  the  Reign  of  our  Sovereign  Lord  and  Lady, 
King  U'tUtam  and  Queen  Mary,  of  England,  &c. 
about  Eleven  of  the  Clock  in  the  Night  of  the 
fame  Day,  with  Force  and  Arms,  &c.  at  London, 
'viZ.  in  the  Parifh  of  St.  Peter,  Curnhill,  in  the 
Ward  of  Lttne-Street  in  London  aforefaid,  being  in 
a  certain  Coach  with  one  Andrew  Clenche,  Dodor 
of  Phvfick,  and  a  certain  Man  yet  unknown,  in 
and  upon  the  faid  Andreiv  Clenche,  in  the  Peace  ^f 
God,  and  of  our  Sovereign  Lord  and  Lady  the 
King  nnd  Queen,  then  and  there  being,  violent- 
ly,   f  lonioufty,    and    of    your   Mal'ce   before- 
thought,  did  make  an  Aflaulc.    And  that  you 


the  faid  Henry  Harrifon,  with  the  Help  and  Afli- 
ftance  of  the  laid  Man  unknown,  with  a  Pocket 
Handkerchief,  with  a  Coal  in  the  fame,  being 
put,  of  the  Value  of  Two-pence,  about  the 
Neck  of  him  the  faid  Andrew  Clenche,  then  and 
there  Felon'oufly,  Voluntarily,  and  of  your  Ma- 
lice before-thought,  did  put,  faften  and  bind; 
and  that  you  the  la\d  Henry  Harrijon,  with  the  faid 
Handkerchief  with  the  Coal  aforefaid  in  it,  by 
you  the  laid  Henry  Harrifon,  with  the  Help  and 
Afliftance  of  the  aforefaid  Man  unknown,  about 
the  Neck  of  the  faid  Andrew  Clenche  then  as  afore- 
faid, put  fattened  and  bound,  him  the  laid  Andrew 
Clenche,  then  and  there  with  Force  of  Arms,  ^c. 
Felonioufly,  Voluntarily,  and  of  your  Malice 
before-thought,  d  d  thoak  and  ftrangle,  by  Rea- 
fbn  of  which  Choaking  and  Strangling  of  the 
faid  Anctrew  Clenche  by  you  the  laid  Henry  Harri- 
fon, with  the  Handkerchief  aforefaid,  with  the 
Coal  ;is  aforefaid  put  in  it,  he  the  laid  Andrew 
Clenche  inrtantly  died  :  So  that  you  the  faid  Henry 
Harrifon,  with  the  Help  ar.d  Afliftance  of  the  ftid 
Man  unknown,  him  the  faid  Andrew  Clenche,  the 
laid  fourth  Day  of  January  in  the  Year  afore- 
faid, at  the  Parifh  and  Ward  aforefaid,  in  Man- 
ner and  Form  aforefaid,  Felonioufly,  Voluntrrily, 
and  of  your  Mal'ce  before-thought,  did  Kill  and 
Mirther,  againft  the  Peace  of  our  Sovereign 
Lord  and  Lady  the  King  and  Queen  now,  their 
Crown  and  Dignity. 

How  lay  you,  Henry  Harrifon,  are  you  Guilty 
of  ttiis  Fti  ^ny  and  Murther  whereof  you  ftand 
Indided,  or  N'^t  Guilty  ? 

i\  r  Harrifon.  Not  Guilty  in  Thought,  Word 
nor  T'f'ed, 

CI.  ofAr.    Culprefi,  How  will  you  be  tried  ? 

Mr,  Hamfon. 


1692.  O.B.     for  the  Murder  o/" Andrew  Clenche.  485 


Mr.  Harrifon.     By  God  and  my  Country. 
CI.  rif  Ar.     God  fend  you  a  good  Deliverance. 

"ithen  the  [aid  Mr  Harrifon  was  taken  away  from 

the  Bar  by  the  Keeper  of  Newgate. 
And  afterwards  the  fame  Day,  about  Eleven  of 
the  Clock  in  the  Morning,  thefaidHenry  Har- 
rifon was  brought  to  the  Bar,  and  he  defired 
the  Court  that  he  might  then  be  tried,  which 
was  granted,   and  thofe   Perfons  who  were 
return  d  upon  the  'Jury  were  called  over  twice, 
and  their  Appearances  recorded. 
CI.  of  Ar.     You  Henry  Harrifon,    Thefe  Men 
that   you   fliall  hear  call'd,   and    Perfonally  do 
appear,  arc  to  pafs  between  our  Sovereign  Lord 
and  Lady  the  King  and   Queen,  and  you,  upon 
Trial  of  your  Life  and  Death  ;  if  therefore  you 
will  challenge  them,  or  any  of  them,  yovir  Time 
is  to  challenge  them  as  they  come  to  the  Book  to 
be  fworn,  and  before  they  be  fworn. 

L.  C.  j  Holt.  Mr.  Harrifon,  you  may  chal- 
lenge fuch  of  the  Jury  as  you  fhall  think  fit  be- 
fore they  be  fworn. 

'J' hen  the  'Jury  was  called  and  fworn,  and  then 
were  counted ;  and  the  'Twelve  fworn  were  thefe 
'whofe  Names  follow  : 


J  U  K  G  R  S. 

John  Roll 
Nathaniel  Hotilton 
Michael  Pindar 
James  Hulbert 
Joseph  Howe 
Richard  Chewne 


John  Lawford 
Nicholas  Wildeboare 
Robert  Uilliamfon 
IVilliam  Merriden 
Thomas  Simpfon 
Thomas  Pakeman 


Then  Proclamation  for  Information  and  Evidence 
was  made  as  is  tifual. 

Mr.  Harrifon.  My  Lord,  I  have  made  no 
Challenges,  becaufe  I  do  believe  the  Jury  to  be 
honeft  Men. 

CI.  ofAr.  — —  Henry  Harrifon,  Hold  up  thy 
Hand.  (Ifhich  he  did.) 

Gentlemen,  you  that  are  fworn,  look  upon  the 
Prifoner,  and  hearken  to  his  Caufe.  He  ftands 
indided  by  the  Name  of  Henry  Harrifon,  late  of 
London,  Gent.  ^c.  [he  reads  the  Indidment.] 
Upon  this  Indidment  he  hath  been  Arraigned, 
and  thereunto  hath  pleaded  Not  Guilty  j  and  for 
his  Trial  hath  put  himfelf  upon  God  and  his 
Country,  which  Country  you  are.  Your  Charge 
is  to  inquire  whether  he  be  Guilty  of  this  Felony 
and  Murder  whereof  he  ftands  indided,  or  Not 
Guiltv.  If  you  find  that  he  is  Guilty,  you  are 
to  inquire  what  Goods  or  Chattels,  Lands  or 
Tenements  he  had  at  the  Time  of  the  Felony  and 
Murder  committed,  or  at  any  time  fince.  If 
you  find  him  Not  Guilty,  you  are  to  inquire  whe- 
ther he  fled  for  it.  If  you  find  that  he  fled  for  it, 
you  are  to  inquire  of  his  Goods  and  Chattels,  as 
if  you  found  him  Guilty.  If  you  find  him  Not 
Guilty,  nor  that  he  did  fly  for  it,  you  are  to  fay 
fo,  and  no  more ;  and  hear  your  Evidence. 

Mr.  Darnell.     My  Lord,  Mr.  Harrifon  s 

Agents  or  Friends  have,  fince  the  laft  Seflions, 
made  or  conveyed  away  a  young  Man  that  was 
a  Principal  Evidence  againft  him. 

L.  C.  J.  That  is  a  very  ill  Thing,  and  if  it  be 
prov'd,  it  will  no  way  conduce  to  Mr.  Harrifon  s 
Advantage. 

Mr.  Harrifon.  My  Lord,  I  know  nothing  of 
it.  But,  my  Lord,  one  of  my  W'itnefles,  that 
would  have  been  material  for  me,  is  lately  dead. 
Sir  Edward  Hungerford's  Son. 


Mr.  Darnell.     May  it  plcafe  your  Lordfliips, 
and  you  Gentlemen  that  are  fworn  :    T  am  of 
Council  for  the  King   and  Queen   arainft.   the 
Prifoner  at  the  Bar,  who  ftands  indidted  for  the 
Murther  of  Dr.  Andrew  Cknche,  which  was  as  bar- 
barous a  Murder  as  any  that   hath  been  commit- 
ted in  this  Age.     And  confidering  it  was  done  in 
the  Dark,   I  think  there  wUl  be  given  as  clear  an 
Evidence  of  it  againft  Mr.  Harrifon  the  Prifoner, 
as  can  be  expeded.      And   that    it    was   upon 
this  Occafion  ;  One  Mrs  Vanwicke  a  \\'idow  (be- 
tween whom  and  Mr.  Harrijon  there  was  a  great 
Kindnefs)  pre\'ailcd  with  Dr.  Clenche,  to  whom 
fhc  was  indebted  Twenty  Pounds,  to  lend  her  fo 
much  more  as  would  make  it  up  One  hundred 
and  Twenty  Pounds,  and  to  take  a  Mcrtt;age  of 
a  Houfe  of  hers  in  Buckingham-Court  neai  darings 
Crofs  for  his  Security  ;  and  Mr.  Harrifon  waspre- 
fent  with  Mrs.  Vanwicke  at  the  lending  of  the  refl 
of  the  Money,  and  executing  of  the-  Mortgage, 
as  he  Vv'as  wont  to  be  at  the  Management  of  her 
Affairs  ;  but  when  the  Time  came  that  it  was  to 
be  repaid,  the  Dodor  could  not  get  h^s  Money, 
and  Mrs.  Vmwicke  having  but  an  Ef.ate  for  Li'fc 
in  the  Houfe,  and  having  long  delayed  the  Dodor, 
he  brought  an  Ejedment  ifor  the  recovering  of 
the  Houfe,  upon  which   the    Frilbner  came  to 
Dr.  Clenche,  and  abufed  him  with  very  fcurrilcus 
Language,  and  his   PafHon  growing  'higher,  he 
laid   his  Hand  upon  his  Sword,  and  would  have 
drawn  it,  and  if  it  had  not  been  for  on°  Mr.  Jibn- 
fon,  'twas  thought  he  would  have  kill'd  thJ  Do- 
dor at  that  time  ^  fo  that  the  Dodor  defired  Mr. 
Johnfon  to  take  the  Bufinefs  upon  himfelf,  and 
to  ad  in  his  own  Name,  he  was  fo  much  afraid 
of  him.     And   it  will  be  proved  further  to  you, 
that  at  another  time  the  Prifoner  faid,  That  Dr. 
Clenche  was  a  Rogue  and  a  Villnin,  and  deierved 
to  have  his  Throat  cut.    And  fome  time  arcer  this 
Mrs  Vanwicke  would  have  borrowed  fome  more 
Money  of  the  Dodor,  but  he  refufed  to  lend 
it  her,  whereupon  fhe  acquainting  the  Fnfoner 
with  it,  he  faid.  Leave  him  to  me  (Madam)  I'll 
warrant  you,  I'll  manage  him  ^  he  is  is  a  Ro^ue 
and  deferves  to  have  his  Throat  cut.     And  after- 
wards, about  St.  Thomas's  Day  laft,  the  Priibner 
went  to  Mrs  IVefi  the  Tenant,    who  dwelt  in 
the  Hoi  .°  mortgaged  to  Dr.  Clenche,  and  defired 
of  Mrs.  H'efi  to  have  fome  Money  for  Mrs.  Van- 
wicke, and  it  fhould  be  difcounted  in  Part  of  the 
then  next  Chrijimas  Rent.     But  the  laid  Mrs.  H'efi 
refufed  to  pay  him  any,  telling  him,  that  .Oie  and 
her  Husband   were  forbid  by  Dr.  Clenche  and 
the  Ground  Landlord,  to  pay  an)-  more  to  Mrs. 
Vanwicke,  and  thereupon  the  Priibner  exprcffed 
his  further  Malice  againft  the  Dodor,  and  faid. 
He  is  a  great  Rogue,  and  a  Villain,  and  ceferves 
to  have  his  Throat  cut,  and  will  not  die  in   his 
Bed.     And,  Gentlemen,  fbon  after  the  Prifoner 
began   to  put  his  malicious  Defign  againft   the 
Dodor  in  Execution,  and  the  Method  he  took 
was  firft  to  change  his  Lodgings;  for  on  the  Day 
before  Chrijlmas  Eve  laft,  he  took  new  Lodj,inws 
at  one  Mr.  Garzvay's  in  Tbreadncedle-Street,  near 
the  Gld  Exchange,  attended  by  a  Foot-Boy,  pre- 
tending himfelf  to  be  a  Parliament-Man,    and 
that  he  was  juft  then  come  out  of  the  Country, 
and  lay  in  his  Lodgings  there  every  Night,  until 
the  firft  Day  of  'January  following,  but  lay  out 
that  Night,  and  the  two  next  Nights  following. 
And  whilft  he  lodged  at  this  Mr.  GayKcay's  this 
Matter  happen'd,  which  does  conduce  Ibmewhat 

towards 
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towards  the  Difcovery  of  this  Murder  :  One 
Evcnin^  the  Priloner  being  in  his  Chamber  there, 
and  one  Mrs.  Jackfoii^  the  Daughter  of  Mrs.  Gar- 
way,  making  a  Fire  for  him,  he  did  take  out  his 


Light  into  the  Coach,  that  fhe  plainly  fiw  one 
of  the  Men  that  fat  in  it,  and  fee  him  look  out 
of  the  Coach  after  the  Coachman,  and  heard 
him  Iwear  at  the  Coachman,  bccaule  he  made 


Handkerchief,  and  held  it  before  the  Fire  to  dry     no  more  Hafte  in  going  to  the  Dodtor  s  Honfe  j 


jt,  which  fhe  took  great  Notice  of  j  becaule  it 
was  coiirfe  and  dirty,  and  not  fit  for  his  Quality 
(as  fhe  thought)  t  being  made  of  ordinary  Indian 
Stuff,  like  her  Mother's  Maid's  Apron.  And, 
Gentlemen,  this  very  Handkerchief  was  the 
fame  with  which  the  Murder  was  committed, 
and  this  Mrs.  j'^'^A/'"  will  fwear  it  to  be  the  lame  ; 
for  it  is  a  very  remarkable  one,  and  it  will  be 
produced  to  you.  And  we  fhall  (hew  you  further. 
That  on  the  third  Day  of  January  (being  the  Day 
before  this  Murder  was  committed)  he  cauftd  a 
fham  Letter  to  be  left  for  him  at  his  Lod-^ings  at 
this  Mr.  Garivays,  as  written  from  i  Friend  of 
his  th-.t  was  fick  in  the  Country,  earneflly  prelT- 
inp;  him  to  come  quickly  down  to  him:  And  we 
fhall  prove,  that  the  lame  Evening  he  being  with 
Mrs.  Vanivicke  in  IFoodftrcet  Counter,  did  again 
threaten  Dr.C/«^c/.7e,andfaid,That  he  wis  a  Rogue, 
and  he  would  have  his  Blood.  And  upon  the 
Fourth  Day  of  January  laft  he  agai'i  changed 
his  Lodgings,  and  took  new  ones  at  one  Mr. 
Jones's,  a  Cane  Chair-maker  in  St.  Paul's  Church- 
yard, and  there  he  pretended  him.elf  to  be  a  Coun- 
try Gentleman,  jult  then  come  out  ofCimberland^ 
and  brought  in  a  Portmanteau  1  runk  thither: 
And  the  ^me  Day  he  fent  a  Letter  to  .Mrs.  Gar- 
ivay^  where  he  had  lodged  before,  acquainting 
her  That  he  was  gone  out  of  Town  for  a  Week 
or  ten  Days.  And,  to  give  you  farther  Satis- 
fadicn,  we  fhall  prove,  that  upon  the  lame  Fourth 
Day  oi  January,  in  the  Night  of  which  this  un- 
fortunate Gentleman  was  Murder'd,  the  Pnlbner 
was  at  one  Mr.  Kohert  Humftons  Lodgings  at  the 
Golden  Key  in  Fleetftreet,  over  againft  Fetter-lane 
End,  at  near  Nine  of  the  Clock  at  Night,  and  be- 
ing ask'd  by  Mr.  Ilumjlon  to  ftay  and  fup  with  him, 
he  laid,  he  could  not,  for  he  had  been  about  ear- 
neft  Bufmels  that  Day,  which  was  to  be  done 
that  Night,  and  that  a  Gentleman  ft  lyed  for  him 
in  the  Street  to  go  with  him  about  it,  and  lo  he 
went  away.  And  foon  after,  about  Nine  of  the 
Clock  the  fame  Night,  two  Men  ftanding  in 
Fleetftreet,  at  Fetter-lane  End,  call'd  for  a  Coach, 
and  ask'd  the  Coachman,  if  he  knew  Dr.  Clencbe, 
who  dwelt  in  Brnwnlow-ftreet  in  ollwrn  ;  and  the 
Coachman  reply'd,  He  did  know  the  Street,  but 
not  the  Dodor  :  whereupon  they  went  into  the 
Coach  and  ordered  him  to  drive  to  the  End  of 
Brozvnlow-ftreet ;  and  when  they  came  thither,  one 
of  them  called  to  the  Coachman,  and  bad  him  go 
to  Dr. Clenc he's,  and  tell  h'm,That  two  Gentlemen 
in  a  Coach,  at  the  End  of  the  Street,  delired  him 
to  go  with  them  to  a  Patient  that  was  very  fick.? 
which  the  Coachman  did.  And  he  found  the 
Doftor  in  his  Night-Gown  and  Slippers,  and 
juft  a  going  to  Bed  ;  but  he  immediately  dreffed 
himfelf,  and  went  to  them  into  the  Coach.  And 
it  fell  out  very  happily  for  the  further  Difcovery 
of  this  Murder,  that  while  this  Coach  ftood 
at  the  End  of  Brownlo-^-fireet,  a  young  Gentle- 
woman ftanding  at  her  Door  near  it,  and 
fancying  that  while  the  Coachman  went  on  the 
Errand  the  Gentlemen  would  flip  out  of  the 
Coach  (1  think  chey  call  it  Bilking)  (he  watch'd 
them.  And  a  Lamp  that  lighted  crofs  HolL'orn, 
over  againft  Brcj^nlow-ftreet  End,  and  another 
about  the  Middle  of  Brownlo'W-Jireet,  gave  luch  a 


and  fhe  is  very  certain  that  the  Priibner  at  the 
Bar  is  the  lame  Perfon  that  look'd  out  of  the 
Coach,  and  that  did  fwcar  at  the  Coachman, 
and  is  more  confident  of  it  from  the  Remarkable- 
nels  of  his  Voice.  For  fhe  hearing  of  this  Mur- 
der, and  remembring  thefe  Circumftances,  fhe 
went  to  Newgate  to  fee  the  Priloner,  and  hearing 
his  Voice  in  another  Room,  before  fhe  law  him, 
fhe  declar'd  to  the  Perlons  that  were  then  with 
her,  that  the  Voice  fhe  then  heard,  was  the  Per- 
fon's  Voice  that  fhe  faw  look  out  of  the  Coach, 
and  that  did  fwear  at  the  Coachman;  and  af- 
terwards, when  fhe  came  into  the  Room  where 
the  Frilbner  was,  though  with  feveral  other  Men, 
fhe  pointed  to  him  as  the  Perfon,  and  fhe  hearing 
him  then  fpeak  again,  declared  to  the  Ferfbns 
with  her,  that  both  by  his  Voice,  and  by  his  Coun- 
tenance, fhe  knew  him  to  be  the  fame  Man.  And, 
my  Lord,  after  thofe  Gentlemen  had  gotten  the 
Dodlor  into  the  Coach,  one  of  them  called  to 
the  Coachman,  and  bad  him  make  hafte  and 
drive  them  to  Leaden-Hall-Market,  and  when  they 
were  come  within  Holhorn-Bars,  one  of  them 
called  to  the  Coachman,  and  bad  him  drive  fafter ; 
whereupon  the  Coachman  drove  them  very  fafl 
through  Holborn  to  Leaden- '  all- Market -Gate  ; 
and  when  he  came  there,  one  of  them  bad  him 
drive  to  the  Pye  without  Ald^ate  (before  which 
time,  without  doubt,  the  Murder  was  commit- 
ted upon  the  Doctor,  for  his  Hat  was  found  next 
Morning  in  Holborn,  near  Fetter-lane  End ;  but 
the  driving  fo  long  about  after,  is  fuppofed  to  be 
done  left  the  Dodlor  might  recover)  ;  and  when 
they  were  come  without  yildgate,  one  of  them 
ordered  the  Coachman  to  ask  there  for  one  Hunt 
a  Chyntrgeon  ;  which  he  did,  and  being  anfwercd, 
that  no  fuch  Perfbn  was  there,  he  ordered  the 
Coachman  to  drive  back  again  to  Leaden-Hall, 
and  when  they  came  there,  one  of  them  called 
the  Coachman,  and  gave  him  three  Shillings  and 
Six  Pence,  and  bad  him  go  into  the  Market 
there  to  one  Hunt's  a  Poulterer,  and  buy  them  a 
Couple  of  Fowls,  but  the  Coachman  could  not 
find  any  Hunt  a  Poulterer;  but  however  he  bought 
a  Couple  of  Fowls  for  three  Shillings,  and  when 
he  came  with  them  to  his  Coach,  the  two  Gentle- 
men were  gone,  and  the  Dodior  left  in  the  Coach, 
murder'd,  with  a  Handkerchief  tied  faft  about 
his  Neck,  with  a  Coal  in  it  (  which  will  be  pro- 
ved to  be  the  Prifbner's  Handkerchief  )  Befides, 
there  was  a  Boy  in  the  Street  there,  who  took 
Notice  of  the  Coachman's  being  fent  of  an  Er- 
rand, and  faw  the  two  Perfbns  come  out  of  the 
Coach  in  great  Hafte,  and  he  going  towards  the 
Coach  btfore  they  went  out  of  it,  one  of  them 
did  fwear  at  him  to  be  gone,  and  of  hiin  the 
Boy  took  moft  Notice,  and  was  as  pofit^vc  as 
any  Man  can  be  to  the  Perfbn  of  one  that  he 
never  law  before,  that  the  Prifbner  now  at  the 
Bar  was  one  of  them,  and  was  the  Pcrlbn  that 
did  then  fwear  at  him  ;  but  this  Witnefs  is  fpi- 
rited  away,  and  cannot  be  heard  of,  although  he 
hath  been  dcfcribed  in  the  Gazette,  and  diligent 
Search  and  Inquiry  has  been  made  after  him. 
But  we  have  his  Examination  upon  Oath  before 
the  Coroner;  and  we  muft  lubmit  to  the  Court 
how  far  that  fhall  be  admitted  as  Evidence. 
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Gentlemen,  we  will  call  our  WitnefTes,  and  if 
they  prove  all  this  Matter,  I  believe  every  Man 
here  will  be  fatisfied  that  the  Prifoner  at  the  Bar 
is  guilty  of  this  bafe  Murder. 

Mr.  Darnel.  Pray  call  and-fwea:r  Mr.  George 
Ulgmore.     (IVbo  wasfworii  -with  others. J 

Mr.  Darnel.  Pray,  Mr.  iVigmore^  tell  my  Lord 
and  the  Jury  what  you  know  of  any  Money  that 
was  lent  by  Dr.  Clencbe.^  and  to  whom. 

Mr.  George  Ifigmore.  May  it  pleafe  yourLord- 
fhip,  there  was  a  Draught  of  a  Mortgage  from 
Mrs.  Vawxicke  to  Dr.  Cleiiche,  made  by  a  Gentle- 
man ofGrays-Iim,  for  the  Sum  of  One  hundred  and 
twenty  Pounds,  and  I  ingrofs'd  it ;  and  I  paid 
by  the  Doftor's  Order,  above  threeftore  Pounds 
of  the  Money,  and  the  reft  of  it  was  fatisfied  be- 
fore; and  upon  Sealing  of  the  Mortgage  for  the 
Money,  Mr.  Harrifou.,  and  one  Mr.  Kowe,  fell 
out  about  their  Dividend  of  the  Money,  and 
called  one  another  ill  Names ;  and  Mr.  Rowe 
produced  a  Bill  of  what  he  had  done  and  laid  out 
for  Coach-hire,and  other  Things  for  Mrs.  f'^wiwc/fef?, 
and  Mr.  Harrifou  and  he  had  high  Words  about  it, 
and  called  one  another  Rogues ;  lb  1  told  them, 
if  they  could  not  agree,  I  would  put  the  Money 
up  again,  and  carry  it  Home;  but  Mrs.  Vanwicke 
and  they  did  agree  at  laft,  and  fealed  the  Mort- 
gage, and  I  paid  the  Money ;  and  Mrs.  Vanwicke 
and  Mr.  Harrifou  took  out  twenty  Pounds  of  the 
Money,  and  paid  it  to  Mr.  Kowe ;  and  after 
Mr.  Roive  was  gone,  they  defired  me  to  go  with 
them  to  the  Toimg  Devil  T'avern,  and  they  both 
ufed  hard  Expreffions  there  againft  Mr.  Rowe. 
L.  C.  J.  Who  was  the  Mortgage  made  to  ? 
Mr.  IVigmore.  My  Lord,  it  was  made  to  Dr. 
Clenche  for  One  hundred  and  twenty  Pounds. 

Mr.  Harrifon.  Pray,  Sir,  will  you  tell  the  Jury 
how  much  Money  the  Gentlewoman  had,  and 
if  Mr.  Roive  had  not  ftept  between  me  and  her, 
I  had  not  been  in  Queftion. 

Mr.  Ifigmore.  Mrs.  Vaniaicke  acknowledged 
that  the  Money  I  paid  her,  made  up  One  hundred 
and  twenty  Pounds. 

L.  C.  y.  What  did  you  hear  the  Prifoner  fay 
againft  Dr.  Clenche  ? 

My.  IVigmore.  My  Lord,  1  do  fay  that  he  was 
very  troublefbme  to  the  Doctor. 

L.  C  J.  Were  there  any  Reproaches  caft  upon 
the  Dodor  at  that  Time  ? 

Mr.  IVigmore.  No,  my  Lord,  only  upon  Ro'KJe, 
becaufe  he  was  a  Truftee. 

Mr.  Darnel.  Did  you  hear  him  lay  any  thing 
againft  the  Doftor  ? 

Mr.  IVigmore.  Indeed  I  cannot  particularly  fay. 
L.  C.  y.     He  is  upon  his  Oath,  and  he  is  len- 
fible  and  underftands  the  Queftion. 

Mr.  IVigmore.  He  did  fay  very  ugly  Words,  and 
when  I  met  him  afterwards  in  the  High- Way, 
he  was  very  huffy,  and  I  thought  he  would  have 
drawn  his  Sword  upon  me. 

L.  C.  y.     What  did  he  fay  of  the  Dodtor  ? 
Mr.  IVigmore.     I  cannot  fay  particularly  what 
he  faid. 

L.  C.  y.     Stand  down. 

Mr.  Darnel.  Call  Mr.  Thomas  Johnfo^u  (Who 
•was  fjoorn.,  and  flood  up. J 

Mr.  Darnel.  Sir,  Pray  give  the  Court  an  Ac- 
count what  you  know  concerning  this  Matter. 

Mr.  yohifon.  My  Lord,  I  believe  I  fhall  fay 
nothing  that  Mr.  Harrifon  will  contradict ;  I  was 
Attorney  for  Dr.  Clenthe  between  him  and  Mrs. 
Vanwicke,  and  I  fued  Mr.  Roa'f,  that  was  bound 


with  Mrs.  Van-wicke,  in  a  Bond  to  perform  Co\-c- 
nants  for  Re-payment  of  the  Money  lent  her  by 
Dr.  Clenche  upon  Mortgage;  and  I  advifed  the 
Dr.  and  told  him.  Don't  let  us  trouble  the  Te- 
nant, but  let  us  take  Rowe  firft ;  and  I  fued  Rovjc^ 
and  had  him  arrefted,  and  after  fome  time,  I  faw 
that  the  Mortgage  muft  do  our  Bufinefs,  for  Ro-uje 
could  not  pay  the  Money  ;  whereupon  I  caufed  a 
Declaration  in  Ejeftment  to  be  delivered  againft 
Mrs.  Van-jvicke's  Tenant  of  the  Houfe  mortgaged 
by  her  to  Dr.  Clenche,  and  then  Mr.  Harrifon  came 
to  me,  and  he  exprefted  himlelf  againft  the  Do- 
ctor after  a  ftrange  rate,  and  laid  his  Hand  upon 
his  Sword ;  fo,  my  Lord,  I  faid  to  him.  What  a 
Fool  do  you  make  of  yourlelf?  muft  none  go 
to  Law,  but  they  muft  ask  your  leave?  I  fuppofe 
Mr.  Harrifon  cannot  deny  this.  Then  Mr.  Har- 
rifon preferred  a  Petition  to  the  Lords  Commif^ 
fioners  of  the  great  Seal  for  Mrs.  Van-wicke.,  and 
thereby  fuggefted  to  their  Lordlhips,  that  fhe  was 
wronged  in  the  Purchafe,  and  in  the  Mortgage 
Money,  and  that  twenty  Pounds  of  it  was  a  for- 
mer Debt  of  her  Husband's ;  and  he  finding  fhe 
cuuld  have  no  Relief  before  them  without  Pay- 
ment of  the  Mortgage  Money,  he  grew  trouble- 
fome  ;  yet  fays  I,  Mr.  Harrifon.,  What  fhe  hath 
done,  I  cannot  help,  but  if  fhe  would  pay  the 
reft,  I  told  him  I  would  abate  her  twenty  Pounds, 
and  the  Intereft  Money  alfo. 

Mr.  Darnel.  Pray,  Sir,  did  the  Doftor  defire 
you  to  adt  for  him  in  your  own  Name,  becaufe 
he  had  no  mind  to  meet  with  Mrs.  Vanwicke  and 
the  Prifoner  ? 

Mr.  yohnfon.  The  Dodlor  did  find  himfelf  too 
deeply  concerned  with  them,  and  he  did  not 
care  to  have  to  do  with  them  ;  whether  it  was 
that  he  was  afraid  of  his  Life,  I  cannot  fay ; 
but  he  faid  to  me.  Pray,  Sir,  go  on,  I  will  put 
all  into  your  Hands,  and  I  will  truft  you  with 
all  the  Affair,  and  let  them  come  to  you,  and 
not  trouble  me,  own  it  to  be  your  own ;  and  I 
told  him  I  feared  none  of  them,  and  the  Do- 
dor  gave  out.  That  he  had  made  over  all  to  me, 
although  he  had  notj  and  upon  this,  I  fear,  comes 
this  unfortunate  Bufinefs,  and  the  Doctor's  Lady 
muft  look  after  it  her  felf 

L.  C.  y.  What  did  he  fay  when  he  had  laid 
his  Hand  upon  his  Sword  in  your  Study  ? 

Mr.  yohnfon.  He  faid  the  Dr.  had  cheated  the 
Widow,  and  he  faid.  That  he  would  be  revenged 
on  him,  as  near  as  my  Memory  will  ferve  me  ;  I 
fuppofe  he  will  not  deny  it ;  whether  he  did  this 
in  a  Paflion,  or  to  affright  the  Dodtor  or  no,  I 
cannot  tell. 

L.  C.  y.  Was  that  before  you  offered  to  abate 
the  twenty  Pounds  ? 

Mr.  yohnfon.  It  was  before  I  offered  to  abate  it. 
Mr.  Harrifon.    How  long  was  it  before  Dr. 
Clenche  was  murdered } 

Mr.  yohnfon.  I  think  it  was  about  a  Fortnight, 
or  three  Weeks,  or  a  little  more. 

Mr.  Harrifon.  I  never  threatned  the  Dodbor  in 
my  Life,  but  I  faid.  Roar  had  been  a  Villain,  and 
a  Cheat,  and  he  and  Roive  were  the  Men,  and  I 
fhall  make  it  appear  that  the  Dr.  never  wrong'd 
the  Widow. 

L.  C.  y.  How  came  Rc^-e  to  be  intrufted  or 
concerned  with  the  Money  ? 

Mr. yohnfon.  My  LoYd,Mr. Cornelius  Vandiuan^ 
kera.  Merchant,  gave  a  Legacy  of  five  hundred 
Pounds  to  the  Widow  Vawxicke  and  her  Children, 

and 
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and  Mr.  R-o-jce  was  a  Truftee  on  the  Purchafe,  and 
had  by  that  the  Management  of  the  Affair. 
Mr.  Darnell.     Call  Mr.  George  Howard. 

(IVho  being  fworn,  flood  up.) 
Mr.  Darnell.   Mr.  Howard,  Give  the  Court  an 
Account  of  what  you  know  concerning  the  Pri- 
foner's  threatning  Dr.  Clenche. 

Mr.  Howard.  My  Lord,  I  was  at  ^o/sCoffee- 
houfe  near  IVarwtck-Houfe  in  Holboru,  ibme  con- 
fiderable  time  before  Dr.  Clencbe  was  murdered, 
where  Mr.  Harrifon  ufcd  feveral  very  virulent 
Exprcflions  againft  Dr.  Clenche  ^  among  others, 
one  was,  That  he  was  a  Rogue  and  a  Raical, 
and  delerved  to  have  his  Ihroat  cut.  Mrs. 
Vanwicke  was  then  in  Company,  and  they  both 
faid    That  they  then  came  from  Dr.  Clenche's. 

Mr.  Darnell.  You  are  fure  he  faid  that  Dr. 
Clencbe  defcrved  to  have  his  1  hroat  cut? 

Mr.  Howard.  Yes :  He  faid.  That  Dr.  Clenche, 
deferved  to  have  his  Throat  cut. 

Mr.  H'jrrtfon.     Who  vas  I  talking  to? 
Mr.  Howard.     You  were  talking  to  Mrs.  Mary 
Sheriff. 

Mr.  Darnell.     Call  Mrs.  Mary  Sheriff. 

(Who  was  fworn.,  and  flood  tip.) 
Mrs.  Sheriff.  My  I  -ord,  Mrs.  Vanwicke  came 
to  my  Houfe  with  Mr.  Harrifon,  and  defired  me 
to  00  with  her  to  Dr.  Clenche\  Houie;  and  when 
we  came  there,  fhe  defired  him  to  let  her  have 
Twenty  Po  nds  more,  and  he  laid.  No  ;  If  his 
Houfe' were  full  of  Money,  he  would  not  lend 
her  any  more,  lo  long  as  (he  kept  Mr.  Harrifon 
Company  for  he  would  fpend  it^  and  he  advi- 
fed  her  to  be  a  Gentleman's  Houfe- keeper,  and 
he  would  help  her  to  a  Place  ;  and  told  her  withal. 
That  fhe  owed  him  One  hundred  and  twenty 
Pounds,  for  which  he  would  t^ike  One  hundred 
Pounds ;  and  we  left  Mr.  Harrifon  behind  us  at 
my  Houfe,  and  did  not  take  him  with  us,  be- 
caufe  we  were  afraid  he  m'ght  anger  the  Do(5lor, 
and  fall  out  with  him;  ib  when  we  came  back, 
Mr.H^rr/yo;/ asked  Mr.s.  Vanwicke,  what  Tir. Clencbe 
faid  J  Why,  lays  fhe,  he  laith,  1  hat  he  will  not 
lend  me  any  more  Money  while  1  ke^p  you 
Company,  for  you  will  fpend  it,  and  .that  I  mufl: 
go  to  Service.  To  Service!  W\6.  ^Ir.  ilarrifon, 
God  damn- him,  have  a  Perfon  of  your  Quality 
go  to  Service!  he  deferves  to  have  his  Throat 
cut ;  let  me  alone,  I'll  manage  him  as  never  any 
Man  was  managed  i  and  fo  away  they  went  to- 
gether. 

Mr.  Hxrrifon.  Did  not  you  fay,  That  as  you 
hop'd  to  be  fav'd,  that  1  was  innocent  of  the 
Thing? 

L.  C.  J.  She  does  not  accufe  you  of  doing  the 
Faft,  but  gives  an  Account  of  fome  Expreffions 
that  palfed  from  you. 

Mrs.  Sheriff.  You  were  always  talking  againft 
Dr.  Clenche,  and  you  laid,  God  dimn  him,  he 
was  an  old  Rogue,  and  that  Mrs.  Vanwttke  was 
almoft  ftarved  to  Death. 

Mr.  Harrifon.  Rowe,  Rowe,  I  meant,  my  Lord. 

fl'he  Prifoner  being  then  in  a  Pajfion.J 
L.  C.  J.  Mr.  Harrifon,  do  not  fill  into  a  Paffion  ; 
it  may  be   more  to  your  Advantage  in  the  mak- 
ing your  Defence,  if  you  keep  your  Temper. 

LC.J.  Witnels,  what  were  the  Words  that 
he  faid  againft  Dodor  Cknche> 

Mrs.  Sheriff.  Why,  he  fpeaking  of  Do6lor 
Clenche,  faid  to  Mrs  Vanwicke,  God  damn  him, 
would  he  have  a  Perfon  of  your  Quality  go  to 
Service!   he  dekrves  to  have  his  Throat  cutj 


Well,  Madam,  fays  he,  be  contented,  I'll  manage 
him  as  never  any  Man  was  managed. 

Mr.  Harrifon.  What  had  you  for  your  Swear-^ 
ing? 

Coroner  for  the  King  and  ^teen.  W'itnels,  he 
asketh  you,  If  you  had  any  thing  for  your  Swear- 
ing againft  him  ? 

Mrs.  Sheriff.  No,  I  had  nothing,  neither  have 
I  need  of  any  thing  ?  1  had  not  fo  much  as  my 
Coach-hire. 

Mr.  Darnell.    Call  Mrs.  Elizabeth  U'eji. 

(IVho  was  fworn.^ 
Mr.  Darnell.     Miftrels,  give  an  Account  to  the 
Court,  what  you  know  about  the  Prifoner's  com- 
ing to  demand  Rent  of  you,  and  what  palTed. 

Mrs.  If  eft.  May  it  pleale  your  Lordfhip,  this 
Gentleman,  the  Prilbntr,  came  to  me  two  or 
three  Days  before  St.  Thomas's  Day  laft,  and 
defired  me  to  give  him  fome  Rent  for  Mrs. 
Vanwicke,  and  I  told  him,  1  had  no  Power  to  pay 
him,  becauie  I  was  warned  by  Dr.  Clencbe  to 
pay  no  more  j  fays  he  to  me  again.  Dr.  Clencbe 
and  Rowe,  axe  great  Rogues,  and  great  Villains. 
Sir,  fays  I  to  him  again,  I  believe  that  the  Do- 
ctor is  a  very  honeft  Man :  No,  fays  Mr.  Har- 
rifon, he  is  a  great  Villain,  and  he  will  never 
die  in  his  Bed  ;  which  of  them  he  meant,  Mr. 
Rowe  or  Dr.  Clencbe,  I  cannot  tell.  And  Mrs. 
Vanwicke,  and  Mr.  Harrifon,  a  little  time  before 
that,  preffed  me  to  let  them  have  fome  Shop 
Goods  in  Part  of  her  Rent,  to  grow  due,  and 
fhe  made  great  Complaint,  that  her  Children 
were  ready  to  ftarve,  and  I  then  told  them,  that 
Mr.  Jobnjon  had  fore-warned  me  to  pay  any  more 
Rent  to  Mrs.  Vanwicke,  and  if  I  dd,  1  Ihould 
pay  it  again  ;  and  therefore  I  would  not  pay  any 
more  Rent  to  her,  or  deliver  her  any  Goods, 
until  fhe  had  agreed  with  Mr.  Jobnfon ;  and  then 
Mr.  HdvrifoH  faid,  that  Mr.  Jobnfon  was  a  great 
Villain  and  a  great  Rogue,  and  that  they  had 
all  combined  together  to  cheat  the  Widow. 
And  Mr.  'Johifon  I  eing  at  my  Houfe,  Mrs.  Van- 
wicke fell  upon  him  in  a  great  Rage,  and  laid,  flic 
would  tear  his  Ihroat  out,  and  laid  hold  on  him, 
and  Mr.  Jobnfon  got  from  her,  and  went  away  in 
great  Hnfte.  And  the  laft  time  I  law  Dr.  Clencbe, 
I  prefled  very  hard  upon  him,  to  let  Mrs.  Van- 
wake  have  more  Money;  and  the  Dodior  faid, 
that  file  would  never  do  any  good  with  it,  for 
fhe  fpent  it  all  upon  Mr.  Harrifon  ;  and  I  wifhed' 
him  to  let  her  have  twenty  Founds  more,  and  he 
faid,  That  he  adviled  her  to  go  to  Service,  and 
that  he  had  wilhed  her  to  a  Service  of  Twenty 
Pounds  a  Year,  and  fhe  abulcd  him  for  it. 

L.  C  J.     What  Cloaths  had  the  Prifoner  on  ? 
Mrs.  U'efl.     My  Lord,  he  had  an  old  Thread- 
bare  black  Cloth  Suit  of  Cloaths   on,    which 
looked  very  fhibby. 

Mr   Harrifon.      What  Religion  are   you  of, 
Miftrefs  ? 

Mrs.  Weft.     I 
Mr  Harrifon. 
will  fwear  any 

tholicks  in   your    Houfe,    they 
Dr.  Clencbe,  for  ought  I  know. 

L.  C  J.     Did  Mr.  Harrifon  ever  lodge  in  your 
Houle? 

Mrs.  Weft.     No,  my  Lord,   I  have  none   but 
Perfons  of  Quality   lodge  in    my    Houfe,    and 
thty  belong  to  thf  pu'fent  Government. 
'bAx.  Darnell.     Call  Ann  Watfon. 
(Who  was  fworn.) 

Mr.  Darnell. 


was  born  and  bred  a  Proteftant. 

I  believe  you  are  a  Papift,  and 

thing  ;    you   keep   Roman   Ca- 

have  murdered 
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Mr.  Darnell.  Pray,  tell  my  Lord  and  the  Jury, 
what  you  know  of  Mr.  Harrifons  taking  of  Lodg- 
ings at  Mr.  Garway's  Houlcj  and  when  it  was? 

y^nne  IVatfon.  He  came  about  fix  a  Clock  at 
Night,  the  Day  before  Cbrifimas-E've  laft,  to  my 
Mafter's,  Mr.  Garii'ays  Houfe,  and  told  us,  that 
he  was  newly  come  out  of  the  Country  ;  and 
lodged  there  that  Night,  and  fb  he  did  until 
and  upon  the  laft  Night  of  December ;  and  on 
the  firft  Day  oi  January  he  went  out,  and  ftaid 
out  that  Night ;  and  on  the  Sunday^  the  third  of 
January  laft,  at  Night,  he  came  again  with  a 
Perfon  with  him,  and  fetch'd  away  his  Port- 
manteau-Trunk and  Things,  and  paid  for  his 
Lodging  ;  and  in  his  Ablence  there  was  a  Let- 
ter left  for  him,  which  I  gave  him,  and  he  faid, 
it  came  out  of  the  Country,  and  that  he  had  a 
Friend  fick  in  the  Country,  and  did  intend  to  go 
down  to  fee  him,  being  one  from  whom  he  ex- 
ped:ed  a  Legacy,  and  he  left  that  Letter  on  the 
Kitchen  Window,  and  on  the  Monday  after,  being 
the  fourth  Day  oi  January  laft,  he  fent  a  Letter, 
fignifying  he  was  gone  out  of  Town. 

(Then  the  Letter  was  produced,  marked  with 
the  Penny-Poft  Mark.) 

Mr.  Darnell.  Who  knows  Mr.  Harrifons  Hand  ? 
Mr.  Johnfon,  take  that  Letter  and  look  upon  it, 
and  tell  the  Court  if  you  think  it  to  be  Mr.  Har- 
rifons Hand. 
(Mr.  Johnfbn  takes  the  Letter  and  looks  upon  it.) 

Mr.  Johnfon.  My  Lord,  I  believe  it  to  be 
Mr.  Harrifons  Hand. 

Mr.  Darnell.  My  Lord,  I  defire  that  the  Let- 
ter may  be  read, 

L.  C.  J.     Mr.  Clerk  of  the   Peace,  read  the 
Letter ;  and  the  Subfcription  firft. 
(Clerk  of  the  Peace  reads.) 

So  Mrs.  Gafraway,  at  the  Hand  and  Apple  in 
Ihreadneedle-Street,  near  the  Royal-Ex- 
change, Prefent. 

Mrs.  Garraway, 

IAM  forry  it  floould  he  fuch  an  Inconveniency  to 
you,  as  it  is.  I  ha-ve  left  with  your  Maid, 
^hree  Half  Croimis,  and  if  it  is  not  enough,  I  will 
give  yx)u  more.  I  am  gone  out  of  Town  for  a  IVeek 
or  I'en  Days,  and  as  foon  as  J  come  again,  I  will 
wait  on  you  ;  which  is  all  till  I  fee  you,  from 

Your  Friend, 
/^hjan.  1 691.  and  Servant, 

H.  Harrifon. 

Mr.  Darnell.  Call  Mr.  Henry  Garway  and  his 
Wife.  fl^loo  were  called  andfworn.J 

Mr.  Darnell.  Mrs.  Garway,  take  that  Letter, 
and  look  upon  it,  and  tell  the  Court,  when  you 
received  it. 

^henjlje  takes  the  Letter  which  was  produced, 
and  read  as  before,  and  looked  upon  it. 

Mrs.  Garway.  My  Lord,  I  received  this  Let- 
ter on  Monday  the  4th  Day  oi  January  laft. 

L.  C.  J.  Watfan,  when  did  he  leave  the 
Lodgings,  fay  you  ? 

Anne  Watfon.  He  went  away  the  firft  of 
January  laft,  about  nine  a  Clock  in  the  Morn- 
ing, and  returned  not  that  Night,  but  on  the 
fecond  of  January  laft,  he  was  at  my  Miftrels's 
Shop  again  (as  my  Miftrefs  told  me)  and  he 
came  about  five  a  Clock  on  the  next  Sunday  Night 
(being  the  third  oi  January  laft)  with  a  Perfon 
Vot.  IV. 


with  him,  to  my  Mafter's  Houfe,  and  fetch'd 
away  his  Portmanteau-Trunk  and  Things,  and 
left  Three  Half  Crowns  with  me  for  his  Lodg- 
ings, which  I  gave  to  my  Miftrefs. 

Mr.  Darnell.     Call  Mrs.  Catherine  Jackfon. 

'  ClVbowas  fworn.) 
Mr.  Darnell.  Pray,  tell  my  Lord  and  the  Jury, 
what  you  knov/  concerning  Mr.  Harrifons  coming 
to  lodge  at  Mr.  Garways,  and  when  he  went 
away,  and  what  you  know  of  any  Handkerchief 
he  had. 

Mrs.  Jackfon.  He  came  on  the  Day  before 
Chriftmas-E've,  to  lodge  at  my  Father's,  Mr.  Gar~ 
ways  Houfe,  and  lodged  there  feveral  Nights, 
and  went  away  the  third  of  January  at  Night, 
with  his  Things,  but  was  abfent  fome  Nights  be- 
tween his  coming  and  going  away,  and  whilft 
he  lodged  there,  I  obferved  a  Handkerchief  in 
his  Hand,  as  I  was  making  a  Fire  for  him  in  his 
Chamber,  and  the  more,  bccaufe  he  had  faid  he 
was  a  Parliament-Man,  and  I  thought  it  more 
like  a  Seaman's  Handkerchief,  than  a  Parlia- 
ment-Man's, and  our  Maid  had  an  Apron  of  the 
fame  kind  of  Stuff 

('then  theHandkerchicf  was  produced  in  Court 
by  the  Coroner,  and  the  Coal  in  it,  where- 
with Dr.  Clenche  was  ftrangled.J 
Mr.  Darnell.     Mrs.  Jackfon,  I  defire  that  you 
would  look  upon  that  Handkerchief,  and  tell  the 
Court  what  you  know  of  it. 

Mrs.  Jackfon.  This  is  the  Handkerchief  that 
I  faw  Mr.  Harrifon  hold  to  the  Fire,  when  I  was 
making  of  it  in  his  Chamber,  or  very  like  that 
Handkerchief,  for  1  obferved  it  to  be  very  like 
my  Mother's  Maid's  Apron. 

Cl'hen  a  Piece  of  the  Maid's  Apron  was  pro- 
duced, and  they  being  compared,  were  'very 
like.) 
Mr.  Harrifon.    Did  you  hear  me  fay,  I  was  a 
Parliament-Man  ? 

Mrs.  Jackfon.     Yes,  I  heard  you  lay  fb. 
Mr.  Harrifon.     Perhaps,   you  might  hear  my 
Boy  fay  {o. 

Mrs.  Jackfon.    Your  Foot-Boy  faid,  you  were 
a  Parliament-Man :  And  you  faid  fo  yourfelf 
Mr.  Darnell.     Call  Mr.  Garway  again. 

(He  appeared.) 
Mr.  Darnell.     Where  is  the  Letter  you  receiv'd 
from  Mr.  Harrifon,  fince  he  was  a  Prifbner  ? 

L.  C.  J.  What  do  you  fay  about  a  Letter  that 
came  to  your  Houfe  from  the  Prifbner  ? 

Mr.  Garway.  My  Lord,  I  had  this  Letter 
from  him  lall  Saturday,  direfted  to  my  Wife, 
and  I  believe  it  to  be  his  Hand. 

(He  produceth  the  Letter.) 
Mr.  Darnell.     My  Lord,  I  defire  that  the  Let« 
ter  may  be  read. 

L.  C.  J.     Read  the  Letter,  Mr.  banner. 
(Clerk  of  the  Peace  reads.) 

^0  Mrs.  Garway,  at  the  Hand  and  Apple  in 
Threadneedle-Street,  behind  the  Royal-Ex- 
change, Prefent. 

Mrs.  Garway, 

IlVas  informed  Tefierday,  that  you  are  to  appear 
againft  me,  at  next  Seffions.  I  am  fure,  you 
never  beard  me  mention  Dr.  Clenche,  /;;  all  your 
Life ;  and  if  you  do,  it  will  look  like  Malice.  My 
Lord  Chief  Juftice  is  fenfible  of  the  Wrong  done 
me.    ^bis  is  all  from 

Tour  Servant, 

Henry  Harrifon. 
Rrr  L,CJ. 
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L.  G  J-  Mr.  Harrifon,  Did  I  ever  tell  you 
That  I  was  fenfible  of  it? 

fTo  which  he  made  no  Reply.) 

Mr.  Darnel.     Call  Mr.  John  Carter ight. 
(JVho  was  [worn?) 

Mr.  Darnel.  I  would  have  you  declare,  what 
you  heard  Mr.  Uarrifon  fay,  concerning  Doftor 
ClcHchc. 

Mr.  Cartit'ri^bt.  My  Lord,  upon  the  Third  of 
January  laft, 'Mr.  Harrifon  came  to  IVoodftreet 
Compter ;  it  was  on  a  Sunday  in  the  Evening, 
about  Five  or  Six  a  Clock,  1  was  ftanding  in 
the  Gate,  and  I  let  him  in.  Aflbon  as  he  came 
in  he  asked  how  poor  Mrs.  Vanwtcke  did;  fays 
he',  She  hath  been  wronged  of  Five  Hundred 
Pounds  within  thefe  12  Months :  Then  I  let  him 
into  the  Court,  and  he  went  into  her  Chamber; 
and  about  half  an  Hour  after,  I  was  fcnt  by  my 
Mailer,  to  require  fome  Chamber-rent  of  Mrs. 
Vanwicke,  and  I  heard  Mr.  Harrifon  and  (he  at  high 
Words,  and  in  a  great  Paffion,  and  I  heard  Mr. 
Harrifon  fwear,  God  damn  his  Blood,  he  would 
be  reveng'd  of  that  Rogue,  and  named  Clenche 
or  Ifmch.,  I  cannot  tell  which,  and  he  would 
have  his  Blood,  ere  it  were  long. 

Mr.  Harrt/on.     Where  were  you  ? 

J.  Cartwright.  My  Lord,  I  was  at  the  Cham- 
ber-door, and  there  was  no  Body  on  that  Side  of 
the  Houfe,  but  Mr.  Harrifon,  Mrs.  Vanwicke,  and 
my  felf 

Mr.  Darnel.    Call  Mrs.  Mary  Jones. 
(JVho  was  fworn.') 

Mr.  Darnel.  Now,  my  Lord,  I  will  call  one 
to  prove,  where  he  took  a  new  Lodging,  the 
very  Dav  the  Murder  was  done. 

L.  C.  y.  Cartwright,  was  that  in  Mrs.  Vanwick's 
Chamber  that  you  heard  him  fwear  fo  ? 

Mr.  Cartwright.  Yes,  my  Lord,  in  her  Cham- 
ber, and  none'was  with  her,  but  he  only. 

Mr.  Darnel.  You,  the  laft  Witnefs  Mrs.  Jones, 
•when  did  Mr,  Harrifon  come  to  lodge  at  your 
Houfe? 

Mrs.  Jones. 

Mr.  Darnel. 

Mrs.   Jones 


He  came  on  a  Monday. 
What  Day  of  the  Month  was  it  ? 
I  can't  tell  what  Day    of  the 
Month,  for  I  did  not  fet  it  down. 

Mr.  Darnel.   Was  it  the  Monday  before  he  was 


taken? 

Mts.  Jones. 
Mr.  Darnel. 
Mrs.  Jones. 
the  Country, 


Yes,  it  was  the  Monday  before. 
Whence  did  he  pretend  to  come? 
He  faid.  That  he  was  come  out  of 
and  had  formerly  lodged  in  Fleet- 
fireet,  and  that  where  he  had  lodged  formerly, 
they  had  left  off  Houfe-keeping,  and  were  gone 
into  the  Country. 

L.C.  J.     Where  is  your  Houfe? 
Mrs.  Jones.    In  St.  Paul's  Church- Yard,  at  the 
Sign  of  the  Golden-Ball. 

Mr.  Darnel.     Call  James  Howjeman. 

(JVho  wasfworn.^ 
Mr.  Darnel.   Do  you  tell  what  you  know,  aboyt 
Mr.  Harrifon  s  being  at  Mr.  Jones's  Houfe. 

Howfeman.  My  Lord,  he  came  in  about 
Eight  a  Clock  at  Night,  and  brought  a  Porter 
with  him,  and  a  Portmanteau  Trunk ,  and  after 
that,  the  Porter  went  out  a  little  before  him, 
and  then  he  followed  him,  and  went  out  after. 

Mr.  Darnel.  Did  you  hear  him  fay,  from 
whence  he  came  ? 

Howftman.    No,  I  did  not. 
Mr.  Darnel.    Call  Anne  Evans. 
(JVho  did  not  appear.'} 


Mr.  Darnel.    Then  call  Mr.  Rohert  Humfton. 

Who  was  fworn. 
Mr.  Darnel.    Mr.  Humfton.,  I  defire  you  will 
give  the  Court  an  Account  of  Mr.  Harrifon  s  being 
at    your  Houfe   that   Night   Dr.   Clenche   was 
murdered. 

Mr.  Humfton.  My  Lord,  I  met  Mr.  Harrifon  on 
Monday  the  4th  of  January  laft,  and  he  told  me, 
he  was  going  to  the  Compter,  to  a  Gentlewoman 
that  was  much  opprefled,  and  that  he  wanted 
Money  to  get  her  releafed;  upon  which,  I  gave 
him  fome  Money,  and  after  fome  Difcourfe,  I 
defired  him  to  bring  home  my  Gown,  that 
I  formerly  lent  him,  and  feemed  angry  with 
him,  for  that  he  had  feveral  times  promifed  me 
to  bring  it  home,  but  had  failed  therein ;  and 
thereupon  he  promifed,  that  I  fhould  have  it  that 
Night :  And  that  Evening  about  Nine  of  the 
Clock,  he  came  to  my  Lodgings,  and  brought 
home  my  Gown,  and  when  he  came,  I  asked  him, 
if  he  had  gotten  Mrs.  Vanwicke  releafed  ;  And 
Mr.  Harrifon  anfwered.  No.  Upon  which,  I 
blamed  him  for  negleding  an  old  Friend ;  and 
Mr.  Harrifon  excufed  it,  telling  me,  That  he  had 
met  with  fome  Perfons  upon  earneft  Bufinefs, 
which  prevented  him.  And  then  I  asked  Mr. 
Harrifon  to  ftay  and  fup  with  me,  but  he  refuftd 
it,  faying.  That  he  had  been  about  extraordinary 
Bufinefs  that  Day,  which  muft  be  done  that 
Night,  and  that  a  Gentleman  ftay'd  in  the  Street 
for  him,  and  they  two  were  going  to  do  it. 

L.  C.J.  Where  do  you  live?  And  how  long 
ftayed  he  at  your  Houfe? 

Mr.  Humfton.  I  lodged  then  at  the  Golden  Key 
in  Fleet-ftreet,  over  againft  Fetter-lane  End :  He 
came  to  my  Lodgings  about  Nine  ofthe  Clock  at 
Night,  and  ftayed  there  but  a  little  time, 

L.  C.  J.     What  manner  of  Cloaths  had  he  on  ? 

Mr.  Humfton.  My  Lord,  he  had  a  Cloak  on, 
but  I  cannot  tell  what  Cloaths  he  had  under  it,  he 
brought  my  Gown  up  under  his  Cloak. 

Mr.  Darnel.     Swear  Efther  King. 
(JVho  was  fivorn.") 

Mr.  Darnel.  Do  you  know  what  time  Mr. 
Harrifon  was  at  Mr.  Humfton  s  Lodgings. 

Efther  King.  It  was  on  Monday  the  fourth  day 
oi  January  \d&,ahovit'iimt  ofthe  Clock  at  Night, 
as  near  as  I  can  guels,  the  Shop  was  ftiut  up,  and 
I  let  him  out. 

Mr.  Darnel.     Where  was  it? 

Efther  King.  At  the  Golden  Key  in  Fleet-ftreet, 
over  againft  Fetter-lane  End. 

Mr.  Darnel.    What  Cloaths  had  he  on  ? 

Efther  King.  I  cannot  tell  well,  but  he  had  a 
Cloak  on,  I  do  not  know  what  Cloaths  he  had  on 
befides. 

Mr.  Harrifon.    Was  it  Eight  or  Nine  a  Clock.' 

Efther  King.  It  was  near  Nine,  as  near  as  I 
can  guels. 

Mr.  Darnel.    Swear  John  Sikes  the  Coachman. 
(JVhich  was  done!) 

Mr.  Darnel.  Give  an  Account  to  the  Court 
■what  you  know  about  carrying  two  Men  in  your 
Coach,  and  how  you  found  Dr.  Clenche  murdered. 

John  Sikes.  My  Lord,  on  the  4th  of  Janua- 
ry laft,  being  Monday,  I  was  at  the  Play-Houfe, 
and  there  I  took  up  a  Man  and  a  Woman, 
and  carried  them  into  the  City  j  (6  I  brought 
the  Gentleman  back  again,  to  the  Green- 
Dragon  Tavern  in  Fleetftreet ;  and  then,  he  laid, 
he  would  pay  me  by  the  Hour;  he  laid.  That  it 
was  but  much  about  Nine  a  Clock.    Then  I  left 

him 
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him,  and  was  driving  up  the  Street  towards  the 
^eif/ple^  and  two  Men  flood  in  Fket-ftreet^  about 
Fetter-lane  V.nd^  and  they  asked  me,  If  I  knew 
Dr.  Clenche^    who  dwelt   in   Bro-junlow-jireet   in 
Holborn}   I  toid  them,  That  I    did  not    know 
Dr.  Clenche^  but  I   knew  the  Street.     So  they 
went  into  my  Coach,  and  one  of  them  bad  me 
drive  thither,  and  I  did,  and  ftopt  at  the  Street's 
End ;    becaufe  the  Gate  at  the  other  End  was 
fnut,  fo  that  I  could  not  turn  my  Coach  :    And 
one  of  them  bid  me  go  and  tell  the  Doctor,  That 
there    were    two    Gentlemen  in     a    Coach    at 
the  Street's  End,  that  would  defire  him  to  go 
with  them  to  lee  one  that  was  not  well.     The 
Doftor  aiked    me.    If  I   could  tell  who   they 
were?    Or,  who  it  was,  that  he  was  to  go  to  ? 
I  told  him,   that  I  could  not  tell.     The  Dodtor 
vizs  in   his  Night  Gown  and  Slippers,   and    he 
drefled    himfelf;     and    when    he   came   to    the 
Coach,    one  of  them  removed   from  his  Place, 
and  gave  him  the  hinder  Part  of  the  Coach,  and 
told  him.  That  they  had  a  Friend,   that  was  not 
well  :     And    one    of   them  bad    me    drive   to 
Le c. den-Hall- Mar ket ;    and  when  I   came  about 
IIolboni-BarSy  one  of  them  called  to  me,  and  ask- 
ed me.   Why  I  drove  fo  flowly  ?    And  bid  me 
drive  fafter ;  lb  I  drove  faft,  and  came  to  Leaden- 
Hall.    And  then  one  of  them  bad  me  drive  to  the 
Pye    Tavern    without   Ald^ate^     and   there  or- 
dered me  to  ftop.     And   when    I   had  flopped 
there,   one  of  them  called  to  me,  and  told  me. 
That  I  need  not  ftir  out  of  my  Coach  Box^    but 
call  to  the  Boy  at  the  Tavern,  and  ask  for  one 
Hunt  a  Chyrurgeon,  which  I  did  do :    And  when 
the  Boy  came  to  me  again,    he  faid,  there  was 
no  fuch  Man.     Then  one  of  them  bad  me  drive 
back  again  to  Leaden-hall-,    and  in  the  Time  I 
flayed  there,  and  turned  my  Coach,  Aldgate  was 
Ihut;  and  when  I  came  to  the  Gate,  one  of  them 
gave  Six  Pence  to  the  Watch,  and  the  Gate  was 
opened,  and  I  drove  to  Leaden-hall  Gate.      And 
when  I  came  there,  I  flopped  again,  and  one  of 
them  gave  me  half  a  Crown,  and  bad  me  go 
and  buy  a  Fowl  of  one  Hunt  a  Poulterer;    but 
after  I  had  gone  a  little  way  from  the  Coach,  he 
called  me  again,  and  laid.  Here,  Coachman,  you 
liad  as  good  take  another  Shilling,   and   buy   a 
Couple :    lb  I   went,    and    bought   a  Couple   of 
Fowls,  but  could  find  no  fuch  Poulterer  as  Hunt; 
fo  I  bought  them  of  another,  and  I  gave  three 
Shillings  for  them.     And  when  1  came  back  to 
the  Coach  Side,  I  found  Tir.  Clenche.,  (as  I  thought) 
fitting  againft  the  Fore-feat,  with  his  Head  againft 
the  Culhion:    I  pull'd  him,  and  cryed,  Mafler, 
Mafter,  for  I  thought  he  had  been  in  Drink,  but 
I  could  not  get  one  Word  from  him  ;  and  then  I 
went  to  the  W^atch,  who  were  near ;    and  when 
they  came,   we  found   him    Strangled;    with   a 
Handkerchief  about  his  Neck,  and  a  Coal  in  it, 
plac'd  juft  upon  his  Wind  Pipe,  but  the  other 
two  Men  were  gone. 

L.  C.  J.    Had  one  of  the  two  Men  a  Cloak  on  ? 
y.  Sikes.     1  cannot  remember  that. 
L.  a  J.     What  kind  of  Habit  had  he?  Had  he 
black  Cloaths  on  ? 

J.  Srkes.     My  Lord,  I  cannot  tell  juftly  what 
Cloaths  he  had  on  ? 

L.  C.  y.     You  have  heard  him  Ipeak.     W^hat 
faid  he? 

y.  Sikes.     My  Lord,  he  never  fpoke  to  me  ; 
it  was  the  other  Man. 

Mr.  Harrifon.     Whit  kind  of  Man  was  the 
other  ?  W'as  he  lefs  than  I,  or  taller  ? 
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y.  Sikes.  He  was  taller  than  you,  with  his 
own  Hair. 

Mr.  Darnel.  Can  you  be  pofitive  that  the 
Prifoner  at  the  Bar  is  one  of  thole  two  Perfons  ? 

y.  Sikes.  My  Lord,  one  of  thofe  two  Perfons 
had  a  Petri  wig  on,  of  alight  coloured  Hair:  And 
I  do  verily  believe,  that  the  Prifoner  at  the 
Bar  is  the  lame  Perfon;  I  cannot  be  pofitive  he 
is  one  of  them,  but  as  near  as  I  can  judge  of  a 
Man  whom  I  have  leen  but  once,  he  is  one 
ofthem. 

Mr.  Harrifon.  My  Lord,  I  defire  your  Lord- 
fhip  to  obferve  the  Time  that  he  took  the  two 
Men  up,  and  what  Tirnc  it  was  they  ran  out  of 
the  Coach. 

L.  C  y.  Coachman,  what  Time  was  it  that 
they  left  your  Coach  ? 

y.  Sikes.  About  half  an  Hour  pad  Ten,  and 
it  was  about  a  quarter  of  an  Flour  paft  Nine, 
when  I  took  them  up. 

Mr.  Darnel.  Pray  let's  ask  the  Coachman  one 
Thing  more.  Coachman,  look  upon  that  Hand- 
kerchief, do  you  know  it,  and  where  did  you 
fee  h> 

?7.r  Handkerchief  was  produced  by  the  Coroner. 
y.  Sikes.     I    do   believe  that   it   is  the  fame 
Handkerchief  that  was  about  Dr.  Clenche's  Neck 
when  he  was  found  murdered. 

L.  C.  y.  Call  the  Coachman  again.  Hark 
you.  In  what  Pofture  did  you  find  Dr.  Clenche 
when  you  came  back  to  your  Coach? 

y.  Sikes.  My  Lord,  he  was  fat  in  the  Bottom 
of  the  Coach,  leaning  on  one  Side,  with  his  Head 
againft  the  Cufhion. 

L.  C.  y.  W'as  a  Handkerchief  then  about  his 
Neck? 

y.  Sikes.  Yes,  my  Lord,  I  untied  this  Hand- 
kerchief, and  this  is  the  fame ;  and  here  is  the 
Coal  that  was  lapt  in  it :  it  was  lapt  in  the  Mid- 
dle of  it,  and  it  laid  juft  againft  the  Dodlor's 
W^ind  Pipe. 

Mr.  Darnel.   Call  Mr.  Kehone  and  Mr.  M.vfrict. 

(Who  "nere  Jworn.J 
Mr.  Darnel.     Mr.  Rebone,  tell  what  you  know 
concerning    the   Handkerchief,     and    how    you 
found  the  Doftor. 

He  takes  the  Handkerchief.,  and  locks  en  it. 
Mr.  Rebone.  This  Handkerchief  was  about 
the  Dodor's  Neck,  and  the  Coal  in  it,  and  it  lay 
juft  upon  his  W  ind  Pipe,  when  I  faw  him  dead 
in  the  Coach.  The  Coachman  came  to  Mr. 
Marrtot's  Houfe,  and  ask'd  for  a  Conftable,  and 
we  went  to  the  Coach  Side,  and  there  we  found 
him  laying  along ;  and  we  took  him,  and  car- 
ried him  to  the  Bull  Inn,  and  there  he  was  let 
Blood  on  the  Arms,  and  the  Chyrrr^^eon  took 
about  half  a  Spoonful  of  Blood  out  of  his  Right 
Arm ;  and  he  was  let  Blood  on  the  other  Arm, 
but  that  did  but  juft  trickle  down,  and  we  could 
not  get  him  to  Life  again ;  and  we  found  a  Silver 
Ink-horn  in  his  Pocket,  and  that,  and  the  reft  of 
his  Things,  wcrefecured.  That  is  all  lean  fay  to 
the  Matter. 

Mx.  Darnel.     Call  Mrs.  Elianor  AJbholt. 

Cnijo-ivasf-ji-ornJ 
Mr.    Darnel.     Pray   tell   my   Lord,    and   the 
Court,  what  you  know  of  any  Perions  you  faw 
in  a  Coach  at  Broivnlcx-fireet  End,  that  Night 
Dr.  Clenche  was  murdered. 

Mrs.  Ajlibolt.     May  it  pleafeyour  Lordfhip,  I 

went  out  of  an  Errand  for  one  Madam  Auwel, 

a   Gentlewoman    who    ledges  at    my   Mother's 

R  r  r  2  Houfe, 
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houfe-  and  coming  home  again,  I  faw  a  Coach 
flop  at  Brownloi^-ftreet  End,  between  Nine  and 
Ten  a  Clock  at  Night,  and  the  Coachman  went 
to  the  fide  of  the  Coach  :  And  one  in  the  Coach 
bad  him  go  to  Dr.  Clenchis,  and  tell  him,  That 
there  were  two  Gentlemen  (Vaycd  for  him  in  a 
Coach ;  and  as  he  went  up  the  Street,  he  went 
flowlv,  and  looked  back  two  or  three  times : 
Whereupon,  one  of  the  Perfons  leaned  out  of  the 
Coach,  and  did  fwear  at  the  Coachman  to  make 
Hafte  ;  and  I  went  round  the  Coach,  and  could 
difcern  Mr.  Hanifons  Face  ;  and  I  ftayed,  and 
faw  Dr.  Clenche  go  into  the  Coach,  and  one  of 
them  gave  his  Place  to  the  Doftor.^ 

Mr.  Darnell.  Why  were  you  lb  curious,  Mi- 
ftrefs,  and  what  did  you  obferve  further? 

Mrs.  Jjlibolt.  I  thought  they  might  give  the 
Coachman  a  Slip.  I  well  obferved  Mr.  Harrifon, 
but  do  not  know  the  other  Man.  There  were  two 
Lamps  burning,  one  in  Broivnlow-ftrcet,  and 
the  other  in  Holboiirn,  over  againft  the  End  of 
Broivnlow-Jireet,  and  they  lighted  quite  through 
the  Coach  ;  and  the  Men  pulled  themfelves  back- 
wards, when  they  faw  me  look  on  them:  It  was 
that  Night  that  the  Dodor  was  murdered.  I 
went  to  Nezvgate  afterwards.  Madam  Clenche 
defired  me  to  go  and  fee  Mr.  IJarrifon ;  and  when 
I  came  to  Ne-jvgate,  it  feems,  he  was  writing 
Letters,  lb  I  ftaid  before  I  went  into  the  Room : 
And  there  were  two  Men  with  me,  and  Mr.  Har- 
rifon  was  talking  very  loud;  faid  they  to  me, 
Who  is  that  fpeaks  now?  Why,  fays  I,  it  is  one 
of  the  Perfons  that  was  in  the  Coach  when 
Dr.  Clenche  was  murdered. 

L.  C.  J.  Who  are  thofe  two  Men  that  were 
with  you? 

Mrs.  AfljhoU.  One  of  them  was  one  Mr.  Jones., 
a  Coachmaker  in  Holbourn,  and  the  other  was 
Madam  Clcncbe's  Coachman. 

L.  C.  y.  Did  you  know  the  Prifoner,  when 
you  faw  him  in  Newgate,  to  be  one  of  them  that 
were  in  the  Coach? 

Mrs.  JJJjbolt.  Yes,  I  did;  I  knew  him  to  be 
the  fame  Man,  as  foon  as  1  law  him :  And  he 
changed  Countenance,  as  loon  as  he  faw  me. 

Mr.  Harnfon,  My  Lord,  This  Woman  is  cer- 
tainly hired  by  the  Villains  that  are  againft  me. 
Pray,  ask  her,  my  Lord,  Why  (he  did  not  make 
a  Difcovery  fooner? 

L.  C.  J.  Miftrefs,  What  fay  you  to  that? 
Mrs.  JJJjbolt.  I  acquainted  Madam  y^n-well 
what  I  had  leen  and  obferved,  and  fhe  told 
Madam  Clenche.,  after  laft  Seifions ;  and  then  fhe 
defired  me  to  go  to  Newgate,  to  fee  Mr.  Harnfon, 
and  I  went  accordingly :  and  I  would  have  told 
it  to  Madam  Clenche  looner,  but  my  Mother  was 
loth  I  Ihould  be  concerned  about  luch  a  Thing. 

Mr.  Darnell.  My  Lord,  we  have  lome  \\  it- 
ncfTes  who  can  give  your  Lordlhip  an  Account, 
that  one  of  our  Witneffes,  whom  1  mentioned  to 
your  Lordfliip  before,  is  fpirited,  or  withdrawn 
from  us,  by  a  Gentleman  that  laid  he  came  to 
him  from  the  Prilbncr,  and  defired  him  to  be  kind 
to  the  Prifoner;  which  Witnefs  is  fincc  abfent, 
and  not  to  be  found :  his  Name  was  Andrew 
Bcwfcll,  a  Youth,  and  an  Apprentice  to  one 
Mr.  7'ims,  a  Shoe-Maker. 

L.  C.  J.     You  mull  prove  upon  him,  that  he 
made  him  keep  away. 

Mr.  Darnell     Call  Barnabas  Smith. 

CWho  was  [worn.) 
Mr.  Darnell.     Give  my  Lord  and  the  Court 
an  Account,  what  you  know  of  this  Matter. 


Mr.  S77tith.     My  Lord,   This  Aiidrew  Bcwfell, 
which  the  Council  for  the  King  ipeaks  of,  was 
lent  to  Leadenhall-Street  of  an  Errand,   to  the 
Bull-he  ad' K\thon(G.  there.     And  as  he  was  going 
along,  a  Gentleman  met  him,  and  asked  him,  if 
he  was  not  an  Evidence  againft  Mr.  Harnfon :    And 
being  told  by  the  Boy  that  he  was,  he  defired  him 
to  be  kind  to  him ;    and  pulled  out  a  Piece  of 
Money,  and  offered  it  him,  defiring  him  to  be 
kind  to  Mr.  Harrijon.    Upon  which  the  Youth  re- 
plied, That  he  owed  him  Nothing,  and  Nothing 
he  would  take.     Then  the  Gentleman  toid  him, 
That  he  would  come  again  another  Time,  and 
fend  for  him  near  to  his  Mafter's.     So  the  Boy 
faid,  and  told  me:  And  faid  further.  That  if  he 
could  have  gotten  him  to  have  gone  to  the  Bull- 
Head  Ale-Houfe,  he  would  have  feized  him. 
Mr.  Darnell.     What  is  become  of  the  Boy? 
Mr.  Smith.     Truly,  we  do  not  know  what  is 
become  of  him,  we  never  heard  of  him  fince  ihs 
fixth  Day  of  March  laft. 

Mr.  Darnell.  Call  his  Mafter,  Mr.  Richard 
^uns.  (IVbo  -was  fworn.J 

Mr.  Darnell,  Tell  my  Lord,  and  the  Court, 
what  you  know  of  this  Matter,  and  what  is  be- 
come of  your  Apprentice,  Andrew  Bow  fell. 

Mr.  Tims.  My  Lord,  He  went  away  from  me 
on  the  fixth  Day  of  March  laft ;  he  was  inticed 
away  by  three  Soldiers  that  Night,  and  on  the 
Morrow-morning  one  of  them  came  and  demanded 
his  Coats,  Shirts,  and  Neckloths:  Says  I  to  him. 
Who  fent  you,  and  who  is  your  Captain  ?  and  he 
anlwered,  why,  Captain  ii^rr/j- :  He  huffed,  and 
faid.  That  if  I  would  not  give  him  the  Cloaths, 
he  would  fend  his  Officer ;  and  then  I  told  the 
Soldier,  I  would  have  him  before  ajufticeof  the 
Peace,  fo  he  went  away,  and  never  came  to  me 
again:  And  I  could  never  hear  of  my  Apprentice 
fmce,  tho'  I  have  made  great  Enquiry  after  him. 
L.  C.  J.  Did  your  Servant  tell  you  of  any 
Money  that  had  been  offered  him  by  the  before- 
mentioned  Gentleman  ? 

Mr.  SIhm.  No,  my  Lord;  he  did  not  tell  mc, 
but  he  told  Mr.  Smith,  the  Witnefs  that  was  laft 
examined,  as  he  told  me. 

Mr.  Darnell.     My  Lord,  I  defire  that  Andrew 
Bowjell's  Examinations  before  Mr.  John  Browne^ 
the  Coroner  of  London,  upon  Oath,  may  be  read. 
libich  being  pro'ved  by  the  Coroner,  were  ditelied 

to  be  read. 
Clerk  of  the  Peace  reads.  12.  Januarii,  1691. 
Andrew  Bozvfell,  Servant  to  Richard  Tims,  Shoe- 
maker, Iworn  and  examined  touching  the  Death 
of  Andreiv  Clenche,  Dodor  in  Phyfick,  deceafed, 
faith,  that  he,  this  Informant,  being  fent  to  Mr. 
Parker's,  at  the  Bull-head-yilehoitje  \n  Leadenhall- 
Street,  on  Monday  laft  was  Se'nnight,  being  the 
Fourth  of  this  'n\^a.\\t  January,  between  the  Hours 
of  Ten  and  Eleven  of  the  Clock  in  the  Evening, 
law  a  Coach  ftanding  againft  Leadenhall-Market i 
and  heard  lome  Perlon  that  was  in  the  Coach  fay. 
Make  Hafte:  And  this  Informant  lays,  that, 
according  to  the  bcft'  of  his  Remembrance,  he 
heard  him  talk  of  a  Poulterer's.  And  this  Infor- 
mant fays,  "I  hat  ibon  after  the  Coachman  was 
gone  into  the  Market,  this  Informant  faw  two 
Perlbns  go  out  of  the  Coach,  one  whereof  had, 
as  this  Informant  believes,  a  black  Coat  on  ;  and 
that  this  Informant  law  the  fame  Perlon,  as  fbon 
as  he  came  out  of  the  Coach,  fling  a  Cloak  over 
him :  and  then  both  the  Perfons  went  through 

the 
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the  Market  on  the  Weft  Part.  And  this  Informant 
faith,  That  this  Informant  going  to  look  into  the 
Coach,  the  Perlon  that  had  the  Cloak  on  him, 
cry'd  Damn  him  ;  and  this  Informant  laith.  That 
he,  this  Informant,  thereupon  going  away,  went 
to  Mr.  Parker  s,  and  told  them,  that  two  Perfons 
had  cheated  a  Coachman,  or  to  that  EiFedl. 

yijtd.  Bowfell  being  further  Examined  the  23^ 
Day  of'Janua/y,  1691.  touching  the  Death  of  yi'?;- 
drew  Clencbe,  faith,That  he  hath  feen  Hen.  Harrifoji, 
now  a  Prifoner  in  Their  Majefties  Gaol  of  I^ew- 
gate,  and  believes  he  was  one  of  the  Perfons  that 
came  out  of  the  Coach  at  Leaden-hall,  a  little 
after  ten  of  the  Clock  at  Night,  on  Monday  the 
^tb  of  this  Inftant  January ;  and  believes  he 
knows  him  by  his  Voice.  And  foon  after,  this 
Informant  underftood  that  the  faid  Andrew  Clenche 
was  murder'd  in  a  Coach,  being  the  fame  Coach 
which  the  f\id  Hamfon,  and  another  Perfbn  un- 
known, a  little  before  went  out  of 

L.  C.  y.  Mr.  Harrifon,  What  have  you  to  lay 
againft  that  which  hath  been  proved  againft  you  ? 
what  Defence  can  you  make  ? 

Mr.  Harrifon.  My  Lord,  I  did  attend  Dr. 
Clenche  about  a  Mortgage  that  was  made  him  by 
Mrs.  Fatizvicke,  and  Dr.  Clenche  did  pay  one  Hun- 
dred Pounds,  but  this  Gentlewoman  would  pay, 
or  allow  Kowe  but  Fifteen  Pounds,  and  we  did 
not  know  liow  to  get  the  Money  from  Kowe, 
lb  we  petition'd  the  Lords  Commiflioners  about  it, 
which  was  above  Six  Months  before  Dod:or 
Clenche  was  murder'd ;  and  Mr.  Fairbeard  won- 
der'd  that  I  would  put  Dodor  Clencbe's  Name 
into  a  Petition  with  fuch  a  Rogue  as  Rowe ;  and 
I  do  pofitively  lay,  That  I  had  not  feen  Do6tor 
Clenche  in  a  Month  before,  and  if  Dodtor  Clenche 
had  died  in  his  Bed,  it  had  been  the  fame  thing 
to  me ;  and,  my  Lord,  Mr.  Jobnfon  and  I  had  ne- 
ver any  angry  Words  between  us;  and  I  have  the 
Report  in  Chancery,  which  I  had  from  Sir  John 
Hoskinsy  which  I  will  read,  if  your  Lordfliip  pleafes. 

L.  C.  J.     Let's  fee  it. 

li'lncb  "Was  handed  to  the  Lord  Chief  Jujlice,  fit- 
ing  on  the  Bench. 

Mr.  Harrifon.  My  Lord,  that  is  the  Original, 
which  if  your  Lordlhip  pleafes  to  remember,  I 
had  Kowe  before  you  twice  about  it ;  and  it  is 
Knwe  that  hath  been  the  Rogue,  and  therefore 
what  Occafion  had  we  to  be  angry  with  Dodtor 
Clenche  ? 

I'hen  the  Report  was  perns' d  by  the  Lord  Chief 
Jiijiice,   and  return  d  to  him. 

L.  C.  J.  Mr.  Harrifon,  this  will  do  you  no 
good,  not  being  to  the  prelent  Purpofe ;  there- 
fore proceed  in  your  Defence. 

Mr.  Harrifon.  Now,  my  Lord,  I  have  fome 
Witnelfes  to  prove  where  I  was  at  the  Time  that 
the  Coachman  fays  the  Murder  was  done. 
Cryer,  call  Thomas  Turner  a  Porter,  and  Mr. 
Maccaffee. 

IV ho  appeared,  but  were  not  fivorn,  and  examined 
apart,  at  the  Requefi  of  Mr.  Darnell,  the 
Kings  and  %ieens  Council. 

Mr.  Harrifon.  My  Lord,  I  Ihall  prove  by  thefe 
Witnelfes,  that  I  was  elfewhere  when  the  Coach- 
man faid  he  took  up  thofe  two  Men,  a  little  af- 
ter Nine  o'  Clock.  Pray,  Mr.  burner,  give  an  Ac- 
count to  the  Court,  what  time  it  was  I  called  you 
to  carry  my  Trunk. 

^ho.  turner.  My  Lord,  I  was,  about  Seven  of 
the  Clock  in  the  Evening,  the  4th  Day  of  Ja- 
nuary laft,  at  the  ?wo  Kings  and  Key  in  F.'eet-Jireet, 
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over  againft  Salisbury-Court ;  and  I  was  told,  That 
a  Gentleman  at  Joes  Coffee-houfe'm  Salisbury-Court, 
wanted  a  Porter  ^  and  I  prefently  went  to  him 
thither,  and  it  was  this  Mr.  Harrijr.n ;  and  he  bad 
me  take  up  his  Trunk,  which  1  did,  and  carried 
it  to  the  two  Kings  and  Key,  and  he  went  with 
me;  and  he  asked  me  to  get  fome  Linen  walh'd 
for  him  againft  the  next  Day  at  Noon  ;  and  he 
gave  me  Ibme  Linen,  which  I  carried  to  my 
Wife  to  walh  for  him,  and  return'd  to  him  again 
prelently  ;  and  I  went  with  him  from  thence, 
and  carried  his  Trunk  to  his  Lodgings  in  Paufs 
Church  Tard;  and  when  I  had  dcliver'd  his  Trunk, 
I  left  them  there  ;  and  then  it  was  about  Eight  of 
the  Clock  at  Night. 

L.  C.  J.  At  whofe  Houfe  was  it  you  deliver'd 
the  Trunk  ? 

thomas  turner.  My  Lord,  it  was  at  Mr.  Jones  % 
Hou{e  in  Paul's  Church  Tard. 

L.  C.  J.     And  did  he  ftay  within  ? 

thomas  turner.  No,  my  Lord,  he  went  out 
prefently  after  me. 

L.  C.  J.  Were  you  any  where  elfe  with  him 
that  Night,  befidcs  at  the  Places  you  have  men- 
tioned ? 

tbo.  turner.     No,    my  Lord. 

Mr.  Harrifon.  My  Lord,  I  will  prove  that 
Mr.  Humfton  miftakes  an  Hour. 

-Mr.  Humfion.  I  cannot  miftake  an  Hour,  be- 
caufe  the  Shop  is  Ihut  up  about  Nine  a  Clock,  and 
it  was  Ihut  when  you  came  firft  to  my  Lodgings. 

Mr.  Harrifon.  My  Lord,  there  ftands  in  Court 
one  thomas  Jobnfon,  Apprentice  to  Mr.  Pemniel; 
he  can  tell  what  time  a  night  it  was  I  came  to  Mr. 
Humfton  s,  he  let  me  in  ?  I  defire  he  may  be  cail'd. 

Mr.  Darnell.     Swear  thomas  Johnfou. 
If  ho  zvasfvorn. 

L.  C.  J.  What  time  of  the  Night  was  it  that 
Mr.  Harrifon  came  to  fpeak  with  Mr.  Huiafcn,  on 
that  Night  Dr.  Clenche  was  murder'd.' 

tbo.  Jobnfon-  My  Lord,  on  the  4th  of  January 
laft  at  Night,  Mr.  Harrifon  came  to  my  Alafter's 
Houfe,  and  knock'd  at  the  Door  ;  and  I  went  to 
the  Door,  and  open'd  it,  for  I  had  Ihut  up  the 
Shop;  and  he  ask'd  me  if  Mr.  Humfton  was  with- 
in ?  And  I  told  him,  hs  was ;  And  he  came  in, 
and  went  up  to  Mr.  Hmnftons  Chamber;  and  it 
was  then  about  Nine  of  the  Clock,  as  near  as  I 
can  guels. 

L.  C.  J.     Where  is  your  Mafter's  Houfe  ? 

tbo.  Jobnfon.  My  Lord,  it  is  the  Golden  Key 
in  Fleet-ftreet,  over  againft  Fetter-lane  end. 

Mr.  Harrifon.  Pray  call  Adam  Maccaffee,  Mr. 
IVhite,  Mr.  Carden,  and  John  Allen. 

IVho  appeared.     And  Mr.  Maccaffee  food  up. 

Mr.  Maccaffee.  Upon  Monday  the  4th  Day  of 
January  laft,  the  Prifoner  was  at  my  Houfe,  and 
ftay'd  from  Nine  a  Clock  till  paft  eleven,  and 
play'd  at  Cards  with  one  Mr.  Baker,  and  one  Mr. 
mite  and  his  Wife;  and  he  ftay'd  till  it  had 
ftruck  Eleven  a  Clock. 

L.  C.  J.     Where  is  your  Houfe,  Sir  ? 
Mr.  Maccaffee.  My  Houfe  is  in  Chancery  Lane, 
over  againft  Serjeants-Inn. 

L.  C.  J.  Did  he  tell  you  where  he  had  been 
before  ? 

Mr.  Maccaffee.  He  faid.  That  he  had  been  to- 
wards the  City,  and  was  very  cold. 

L.  C.  J.    Did  he  fay  any  thing  of  Mr.  Humflon> 
Mr.  Maccaffee.     No,  my  Lord. 
Mr.  Darnell.     Pray  what  Room  were  you  in  ? 
Did  you  play  at  Cards  in  the  Kitchen  ? 

Mr.  Maccaffee. 
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Mr.  M'jccaffee.     Yes. 
Mr.   Darnell.     Were  they    up  Stairs? 
Mr.  Maccaffee.     No,  my  Lord, 
/.(jr^f  iWiz^'or.     At  what  time  a  Night  did  they 
come  in  "> 

Mr.  Maccaffee.  Betwixt  Nine  and  Ten  a  Clock, 
my  Lord. 

L.  C.  J.  What  made  you  take  Notice  of  the 
Day  of  the  Month,  and  Hour  cf  the  Day? 

Mr.  Maccaffee.  My  I>ord,  1  heard  that  Dodor 
Clenche  was  murder'd,  and  that  Mr.  Harrijm  was 
taxed  with  it?  and  that  made  me  take  Notice  of 
the  Day 

L.  C  y.    Call  Mrs.  Maccaffee.  Who  flood  up. 
L.  C.J.  -  Miftre(s,  what  time  did  Mr.  Harrifon 
come  to  your  Houle  on  the  4th  of  January  laft  at 
Night  ? 

Mrs.  Maccaffee.  My  Lord,  it  was  near  Nine  a 
Clock  as  any  thing  can  be,  when  he  came  in  firft. 
L.  C.  J.  '  How  long  did  he  ftay  there  ? 
Mrs.  Maccaffee.  I  cannot  tell  how  long  he 
flay'd,  but  there  were  two  Accidents  happen'd ; 
one  was,  our  playing  at  Cards;  and  the  other 
was,  that  there  was  a  Pick-Pocket  carried  by  to 
be  pump'd  at  Lincolns-Inn  ;  it  was  from  Nine  to 
Eleven  before  he  went  away,  and  there  were 
Mrs.  mite,  Mr.  Baker,  and  one  Mrs.  FaireleJJe. 

L.  C  J.  Did  any  one  come  with  the  Prifbner 
to  your  Houfc  ?  in  what  Humour  did  he  feem 
to  be  ? 

Mrs.  Maccaffee.  No,  my  Lord,  there  was  no 
one  came  with  him,  and  he  never  ftirr'd  out, 
neither  did  he  fcem  to  be  diforder'd;  he  was 
neither  too  merry,  nor  too  melancholy. 
L.  C.  J.  Where  did  he  fay  he  had  been  ? 
Mrs.  Maccaffee.  He  faid  that  he  had  been  in 
the  City. 

L.  J.  C.     Did  he  ufe  to  frequent  your  Houfe  ? 
Mrs.  Maccaffee.     Formerly  he  did  ;   but  I  had 
not  feen  him  in  half  a  Year  before. 

Mr.  Darnell.  How  many  were  there,  do  you 
fay? 

Mrs.  Maccaffee.  There  was  one  Mrs.  Faireleffe, 
and  one  Mrs.  IVhite.^  and  my  felf,  and  my  Hus- 
band was  upon  the  Bed,  and  Mr.  IVhite  came  for 
his  Wife  about  Ten  a  Clock,  to  come  home. 

Mr.  Darnell.  Do  you  remember  that  Mr.  Ba- 
ker was  there? 

Mrs.  Maccaffee.     Yes,  he  was  there. 
L.  C.  J.     Pray,    Miftrefs,   did  Mr.  Harrifon 
come  in,  and  find  them  at  Cards? 

Mrs.  Maccaffee.  No,  we  went  to  Cards  after- 
wards. 

L.  C.  y.     where  was  your  Husband  ? 
Mrs.  Maccaffee.     He  was  upon  the  Bed  in  the 
Kitchen. 

L.  C  J-     Call  Mr.  Baker.  IfVho  flood  up.'] 

Mr.  Baker.    This  Gentleman,  the  Prifoner,  is 
a  Stranger  to  me ;   but  here  is  a  Letter  that  he 
fent  me  two  or  three  Days  afterwards.     I  came 
into   IVtrs.  Maccaffee'^  Houfe  about  half  an  Hour 
after   Nine  a  Clock,  with  two  Women  more: 
Mrs.  Maccaffee  owed  me  Money,  and  I  had  been 
in  Lmcolns-Iim,  for  I  dofome  Work  there  for  Sir 
'J'bomas  Cook,  and  the  Women  ask'd  me  to  play 
at  Cards;  and  I  faid,  that  I  did  not  care  to  play, 
becaufe  1  had  been  abroad,  and  could  not  get  any 
Money,   which  made  me  out  of  Humour.     My 
Lord,  I  never  faw  the  Man  in  my  I>ife  before. 
L.  C.  J.    Who  were  they  that  play'd  at  Cards? 
Mr.  Baker.   It  was  one  Mrs.  Faircleffe,  the  Wo- 
man of  the  Houfe,  and  Mr.  Harrifon^  and  my  felf. 


L.  C.  J.     Who  were  together  > 
Mr.  Baker.    Mrs.  FaireleJJe  and  I,  and  the  Wo- 
man of  the  Houfe  and  Mr.  Ijarrifon  the  Prifoner, 
and  we  play'd  for  a  Penny  a  Corner.  1  cannot  fay 
any  more  to  it,  my  Lord. 

L.  C  J.     How  long  did  he  ftay  ? 
Mr.  Baker.     I  left  him  there  after  Ten  a  Clock, 
and,  as  I  hope  for  Mercy,  I  never  faw  him  but 
once  before,  and  1  had  not  known  him  again,  but 
by  a  particular  Token. 

Mr  Harrifon.  Were  there  not  fome  Accidents 
happen'd  at  that  Time  ? 

Mr.  Baker.  Yes,  there  came  a  Vintner's  Boy 
to  ask  for  a  Woman,  one  Mrs.  Frances,  and  he 
was  in  great  Hafte,  and  a  Pick-pocket  was  carried 
up  the  Lane  to  be  Pump'd  at  Ltncolns-Inn  Pump. 
Mr.  Harrifon.  Call  Mrs.  Faireleffe,  call  Mrs. 
IVlipple.  \jieither  of -which  appeared.] 

Call  Mr.  Sutton.  [IVho  appeared.} 

L.  C.  y.  Where  do  you  live,  and  what  is  your 
Name? 

Mr.  Sutton.  My  Lord,  my  Name  is  Sutton, 
and  I  live  in  Stone-cutter-flreet. 

Mr.  Harrifon.  Mr.  Sutton,  what  time  was  it 
that  I  was  coming  by,  when  one  Mr.  Ruffell 
and  you  were  drinking  ? 

Mr.  Sutton.  My  Lord,  it  was  about  Eleven  a 
Clock  at  Night,  at  the  Kings  Head  1a<vsm  ac 
Chancery-Lane  End. 

Mr.  Harrifon.  What  had  I  on,  a  Cloak  and  a 
Muff? 

Mr.  Sutton.     Yes,  I  think  you  had  a  Cloak  on. 
Mr.  Darnell.  What  time  was  it  ?  before  or  after 
Eleven  a  Clock  ? 

Mr.  Sutton.  It  was  about  a  quarter  before 
Eleven. 

Lord  Mayor.    What  Day  of  the  Month  was  it  ? 
Sutton.     It  was  the  fourth  ofyanuary. 
L.  C.  y.     Where  was  he  going  ?   which  way 
went  he? 

Mr.  Siitto7i.  He  was  going  towards  Fleet- 
Bridge,  my  Lord,  and  I  called  after  him,  but 
could  not  make  him  hear  me  at  firft  j  but  after- 
wards he  came  to  us. 

Mr.  Harrifon.    Pray  call  Mr.  Kuffell. 

\JVho  appeared^ 
Mr.  Kttffell.  I  can't  hear,  my  Lord,  but  if  you 
pleafe  to  permit  Mr.  Sutton  to  fpeak  to  me,  I  can 
hear  his  Voice  better  than  any  Man's. 

X.  C.  y.  Speak  as  loud  as  you  can.  Sir,  and 
we  will  let  you  hear  us ;  Mr.  Sutton  muft  not 
fpeak  for  you. 

Mr.  Harrifon.  Pray,  Mr.  Knffell,  what  time  of 
Night  was  that  you  iaw  me  go  by  you,  when 
you  were  drinking  at  the  Kings  Head  Tavern  > 

Mr.  Rnffell.  I  can't  tell,  my  Lord,  I  have 
not  heard  a  Clock  thefe  three  Years. 

L.  C.  y.  Where  were  you  going  at  that  time  of 
Night? 

Mr.  Ruffell.  I  was  going  to  JVild-flreet,  to  the 
Chyrurgeons-Arms,   to  receive  fome  Money. 

L.  C.  y.  How  came  Mr.  Sutton  to  go  with 
you? 

Mr.  Ruffell.  He  had  been  with  me  all  that  Day, 
and  Idefired  him  to  go  with  me ;  and,  my  Lord, 
I  did  exped:  that  the  Money  would  have  been 
brought  to  me,  but  it  was  not,  fo  I  went  for  it. 
L  C.  y.  Well,  and  what  then  ? 
Mr.  Ruffell.  W  hile  we ftay'd  at  theKings-Head 
Tavern  Door  to  drink  Wine,  Mr.  Sutton  fent  the 
Drawer  to  call  Mr.  Harrifo?i. 

L.c.y. 
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L.  C.  y.  What  had  you  been  doing  before 
that  time? 

Mr.  Rujfell.  We  had  (I  fuppofe)  been  drinking 
together. 

L.  C.  J.  Where  had  you  been  before  you  came 
to  the  King's  Head  Tavern  ? 

Mr.  Kujfell.  We  had  been  at  the  IhrfeJIooe 
'ita'vern  in  Cbancery-lnne. 

L.  C.  J.  Did  you  requeft  Mr.  Sutton  to  go 
with  you? 

Kujfell.     Yes,  I  did,  my  Lord. 
L.  C.  J.     You  fay  your  Bufiinefs  was  to  go  to 
iVild-ftreet-,  to  receive  fome  Money  ? 

Mr.  Kiijfell.  Yes,  it  was,  my  Lord,  and  I  did 
receive  it. 

L.  C.  J.  When  was  it  that  you  met  Mr.  Har- 
rifon,  the  Prifoner? 

Mr.  Kujfell.  My  Lord,  I  can't  pofitively  fay, 
but  by  Computation  of  the  Night,  I  believe  it  was 
about  Eleven  a  Clock. 

L.  C.  J.  Did  you  meet  Mr.  Hanifon  before 
you  went  to  the  HorfeJIioe  I'a-vern,  or  after  ? 

Mr.  Kujfell.  Afterwards,  my  Lord,  I  faw 
Mr.  Harrifon  turn  at  the  Corner  of  Fleet-jlreet, 
towards  Fleet-Bridge. 

L.  C.  J.  At  the  Time  when  Mr.  Sutton  and 
you  went  firft  out,  did  you  agree  of  your  going 
to  the  HorfejJjoe  1'a'vern  ? 

Mr.  Kiijfell.  We  went  thither  to  fend  for  the 
Gentleman  out  oi  IVild-jlreet. 

L.  C.  y.  When  you  had  been  drinking  all 
the  Afternoon,  how  came  you  to  flop  your  Coach 
at  the  Kings  Head? 

Mr.  Kfipll.  We  flopt  there,  whilfl  Mr.  Sutton 
fent  for  fbme-body  to  come  to  him. 

L.  C.  y.  You  faid  jufl  now.  That  Mr.  Sutton 
lent  for  Mr.  Harrifon. 

Mr.  Kujfell.  No,  my  I,or  d,  I  do  not  remember 
that  J  but  Mr.  Sutton  faid,  Harry,  or  Harnfon ; 
■where  art  thou  going,  when  he  went  by  us. 

Mr.  Harrifon.  My  Lord,  this  Man  is  a  Stran- 
ger to  me.  Call  yohn  Allen,  Drawer  at  the  Kings 
Head  Tavern.    \^lVho  appeared^ 

Mr.  Harrifon.    yohn  Allen,  what  time  of  Night 
v;as  it  that  Mr.  Sutton  and  Mr.  Kujfell  came  to 
your  Houfe  in  a  Coach  ? 
y.  Allen.  1  believe  it  was  about  Eleven  a  Clock. 
L.  C.  y.     How  much  Wine  had  they? 
y.  Allen.     TwoHalf  Pints  of  Canary. 
L.C.y.     What  Night  was  it?    what  Day  of 
the  Month  was  it  ? 

y.  Allen.  My  Lord,  I  can't  remember  what 
Day  of  the  Month,  but  it  was  that  Night  that 
Dodlor  Clenche  was  murder 'd. 

L.  C.  y.     Did  you  fee  Mr.  Harrifon  there  ? 
y.  Allen.     I  can't  tell  that,   I  never  faw  him, 
'till  I  faw  him  at  Prifbn. 

Mr.  Harrifon.  Did  not  you  go  to  Mr.  Mac- 
caffee's  Houfe  ? 

y.  Allen.     Yes,  I  did. 

Mr.  Harrifon.  Did  not  one  ftrike  you  with  a 
Muff? 

y.  Allen.  Yes,  but  I  can't  remember  who  it  was. 
Lord  Mayor.      Look  upon  that  Man,  do  you 
know  him  to  be  the  Perfbn  > 

y.  Allen.  No,  my  Lord,  I  do  not  know  hira 
to  be  the  Perfon. 

Mr.  Darnell.     Who  fent  you  to  Crowt'Court  ? 
y.  Allen.   Mr.  Ku(fell. 
Mr.  Darnell.     For  what? 
y.  Allen.    For  a  Servant  Maid,  and  he  bid 
me  tell  her,  that  he  had  a  Defire  to  fpeak  with  her. 


How  long  did  you  tarry  at  the 


Mr.  Darnell. 
Houfe  ? 
y.  Allen.     I  did  not  flay  at  all. 
Mr.  Harrifon.    Call  Mr.  Garden,  Drawer  at  the 
Kings  Head  Tavern  {iVho  appeared^ 

Mr.  Harrifon.  What  time  did  Mr.  Sutton  come 
to  your  Houfe  ?  did  you  fee  any  one  fland  at  the 
Coach  Side?  and  what  Cloaths  had  he  on  ? 

Garden.  I  faw  one  fland  at  the  Coach  Side, 
and  he  had  a  Hanging  Coat,  or  a  Cloak  on  ;  it 
was  about  the  Hour  of  Eleven,  to  the  befl  of 
my  Knowledge,  and  I  faw  a  Man  go  into  the 
Coach,  and  come  out  again, 

Mr.  Goroncr.  "U  hat  time  of  Night  do  you  Ihut 
your  Doors,  efpecially  on  Monday  Nights?  and 
were  they  fhut  when  Mr.  Sutton  called  in  the 
Coach  ? 

Garden.  We  fhut  them  commonly  about  Eleven 
a  Clock  at  Night,  but  on  Monday  Nights  ufually 
later ;  they  were  fhut  when  Mr.  Sutton  called, 
and  I  opened  them  for  him. 

L.  G.  y.  Can  you  fay  that  the  Prifoner  was 
the  Man  that  drank  with  Mr.  Sutton  ? 

Garden.  To  the  befl  of  my  Knowledge  f  look- 
ing on  the  Prifoner  J  that  is  the  Man,  1  can't  be 
pofitive,   my  Lord. 

L.  C.  y.     Well,  have  you  any  more  WitnefTes? 

Mr.  Harrifon.      No,    my   Lord,    unlefs  Mr. 

Efjington  be  here,    he  promifed  to  be  here  to  give 

an  Account  of  me.  My  Lord,  there  is  a  Gentleman 

that   is  in   the  Prej's   Tard,     one  Mr. • 

Butler,  I  defire  he  may  be  fent  for,  if  your  Lord- 
fhip  pleafe. 

L.  G.  y.     Let  him  be  fetch'd  down. 

[_lVbich  -dcas  done.l 
L.  C.  y.  But  in  the  mean  time,  it  behoves  you 
to  give  an  Account  of  thefe  Things.  Firfl,  Whv 
did  you  fay  that  you  were  a  Parliament  Man  > 
Secondly,  Why  did  you  leave  your  Lodgings,  and 
take  other  Lodgings  in  Paul's-Cburch-Tard?  Third- 
ly, Why  did  you  fiy  that  you  had  extraordinary 
Bufinefs?  Give  fome  Account  what  your  Bufineis 
was,  and  who  that  Gentleman  was,  that  flaid  for 
you  in  the  Street,  when  Mr.  Humjfon  defired  you 
to  flay  and  fup  with  him ;  what  hinder'd  you  from 
accepting  his  Invitation?  Now  we  would  have 
you  to  confider  of  thefe  Things,  and  give  an  An- 
swer to  them,  for  it  much  concerns  you  fb  to  do. 
Mr.  Harnfon.  My  Lord,  firfl,  as  to  the  firfl, 
I  do  declare.  That  I  never  went  for  a  Parliament 
Man,  nor  never  faid  fo  :  Secondly,  That  Night 
I  was  to  go  out  of  Town,  I  had  left  Word  at 
leveral  Coffee  Houfes,  that  I  was  going  out  of 
Town  upon  earnefl  Bufinefs,  and  with  above 
twenty  People  befides,  that  I  was  going  out  of 
Town,  and  I  was  about  to  go  to  Bafiag-Stoke, 
to  a  Gentleman  that  owed  me  Money,  one  Mr. 
Bulling,  but  1  could  not  get  Money  to  go. 

L.  G.  y.  Prove  that  you  were  to  go  into  the 
Country- 

Mr.  Harrifon.  My  Lord,  I  can't  prove  that 
now,  except  I  could  have  fent  to  Baf.ng-Stcke. 

L.  G.  y.  That  you  fhould  have  done  before 
now  J  why  did  you  not  ftay  with  Mr.Humjion, 
when  he  invited  you  to  fup  with  him?  You 
might  have  been  better  entertained  there,  than 
by  going  among  Strangers  to  play  at  Cards  for  a 
Penny  a  Corner,  at  an  Ale-houfe. 

Mr.  Harrifon.  My  Lord,  I  was  unwilling  to 
flay,  becaufe  he  had  Strangers  with  him. 

L.  C.  y.  What  if  he  had?  you  are  not  fuch  a 
bafhful  Man  that  you  could  not  fup  with  Stran- 
gers. Mr.  Harrifon. 
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My  Lord,   Mr.  Koyne  was  ac 


Mr.  Harrifon 
cufed  with  me. 

L-  C.  J.  What  if  he  was?  he  was  under  fbme 
Sufpicion,  and  he  hath  made  it  appear  where  he 
was  at  the  Time  the  Fadt  was  committed,  and 
now  he  is  difcharged. 

^hen  Mr.  Butler  laas  brought  into  Court  from 

Newgate,  attended  by  a  Keeper . 
Mr.  Hjrrifon.    Mr.  Butler^  Pray  tell  the  Court 
what  Mr.  Fairbeard  faid  to  you  about  me? 

Mr.  Butler.  My  Lord,  Mr.  Fairbeard  asked 
me,  what  I  could  iay  about  what  Mr.  Harrifon 
had  faid  to  me  concerning  the  Murder  of  Doctor 
Oencbe  ?  I  told  him,  I  could  not  tell  what  to  make 
of  his  broken  and  rambling  Speeches  and  Dil- 
courfes,  they  being  moft  of  them  Ipoken  when 
he  was  in  his  Drink.  This  is  all  that  I  know, 
my  Lord. 

L.  C.  J.     This  is  not  a  Witnefs  for  your  Turn, 
Mr.  Darnell.     Call  Mrs.  Awjoell. 
IVho  zvas  fent  for  from  her  Lodgings  in  Brown- 
low-Street  in  Holborn,    and  appeared^   and 
•was  fivorn. 
Mr.  Darnell.    Madam,    pray  give  an  Account 
what  Mrs.  Afliholt  told  you  concerning  any  Man's 
being  in  a  Coach   at  Brownlow-ftreet  End. 

Mrs.  Awdiell.  I  know  nothing  of  my  own 
Knowledge,  but  the  Night  that  Dodor  Clenche 
was  murdered,  I  fent  Mrs.  Afibolt  of  an  Errand  j 
and  at  her  Return,  I  blam'd  her  for  flaying  fo 
long;  and  file  told  me,  That  as  (he  was  returning 
home,  a  Coach  ftopt  at  Bro-ivnlow-fireet  End, 
with  two  Men,  with  Cloaks  on,  in  it,  and  that 
one  of  them  bad  the  Coachman  go  for  Dodor 
Clenche,  and  defire  him  to  come  to  them ;  and 
in  his  going  feveral  times  look'd  back,  as  if  he 
fulpeded  the  Men  would  leave  the  Coach,  and 
ih  Ihe  ftay'd  until  Do£tor  Clenche  came  and  went 
into  the  Coach,  and  that  one  of  the  Men  gave 
the  Dodtor  his  Place;  and  that  one  of  them  had 
a  fair  Perriwig,  and  a  languine  Complexion. 

Mr.  Darnell.  What  Dilcourfe  had  you  with  her 
when  you  heard  that  thofe  Men  had  murdered 
Dodlor  Clenche  ? 

Mrs.  Anwell.  She  told  me.  That  one  of  thofe 
Men  had  a  fair  Perriwig,  and  a  languine  Com- 
plexion, and  that  one  of  them  had  a  Cloak  on. 

L.  C  J.  Did  file  fiy,  that  fhe  obfcrved  either 
of  their  Faces  ? 

Mrs,  Anzvell.  Yes,  my  Lord,  (he  faid  that  one 
of  them  had  a  round  Face,  and  a  big  Voice. 

L.  C.  J.  Did  fhe  fay,  fhe  could  know  him 
again  ? 

Mrs.  Anwell.  No,  my  Lord,  fhe  did  not  fay 
fo,  but  fhe  faid,  that  iTie  could  know  his  Voice 
again.  And  after  the  laft  SefTions,  I  told  Mrs. 
Clenche  of  it,  and  that  if  fhe  would  fend  for  the 
young  Woman,  fhe  would  inform  her  further 
of  it. 

L.  C.  J.  Madam,  pray  what  was  the  Reafbn 
that  fhe  did  not  difcover  it  fooner  to  Mrs. 
Clenche  ? 

Mrs.  Anivcll.  Why  truly  becaufe  xMrs.  AfJjbolt, 
her  Mother,  was  unwilling  fhe  fliould  concern 
her  felf  in  fuch  a  Matter. 

Mr.  Darnel.  Call  another  W^itnefs,  Mr.  Jones, 
Coach-maker.  Who -was  fivorn. 

Mr.  Harrifon.      Pray,    my    Lord,    take  No- 
tice,   that  now  fhe  fays,   that  thofe  Gentlemen 
had    Cloaks  on,     that    came    in    the  Coach  to 
Bro-wnhw-fireet  End. 
L.  C  J.     Yes,  we  heard  her  what  fhe  faid. 


Mr.  Darnel.  My  Lord,  1  will  ask  this  Wit- 
nels,  Mr.  Jones,  a  Qucftion. 

Mr.  Darnel.  Pray  Sir,  telJ  my  Lord  and  the 
Jury,  what  Mrs.  Afjbolt  did  at  Newgate  ? 

Mr.  Jones.  My  Lord,  I  went  with  her  to 
Neivgate.,  together  with  TioQior  Clenche  his  Coach- 
man, and  when  fhe  came  to  Newgate,  before  fhe 
fiw  Mr.  Harrifon  (  only  flood  at  the  Chamber 
Door,  and  heard  him  fpeak)  fhe  faid,  That,  to  the 
beft  of  her  Thoughts,  he  was  the  Man  that  put 
his  Head  out  of  the  Coach  to  look  after  the  Coach- 
man, and  fwore  at  him,  for  fhe  knew  his  Voice. 
And  when  fhe  came  to  fee  him,  fhe  faid,  that  fhe 
knew  his  Face,  and  declared  that  was  the  Man 
that  put  his  Head  out  of  the  Coach. 

L.  C.  J  Did  he  look  out  of  the  Coach,  Mrs. 
AfJjbolt? 

Mrs.  AfJjholt.  Yes,  my  Lord,  he  put  his' Head 
out  of  the  Coach,  and  look'd  after  the  Coach- 
man, to  fee  if  he  went  right  to  Dodtor  Clenche's 
Door,  and  did  fwear  at  him,  becaufe  he  went  no 
fafler. 

L.  C  J.    How  could  you  difcern  his  Face  ? 
Mrs.  AJJjbolt.    By  the  Light  of  two  Lamps  that 
were  near,  which  did  fhine  into  the  Coach. 

L.  C.  J.  Can  you  take  it  upon  your  Oath  that 
the  Prifoner  is  the  fame  Perfon? 

Mrs.  AfJjbolt.  Yes,  my  Lord,  I  can,  both  by 
his  Voice  and  Face. 

Mr.  Darnel.  Now,  my  Lord,  we  fhall  fhew 
your  Lordfhip  fomewhat  in  Relation  to  the  Cre- 
dit of  thofe  WitnefTes,  that  the  Prifoner  hath 
brought  here ;  particularly,  as  to  Mr.  Baker,  we 
fhall  prove  that  he  hath  been  convidedfora  Cheat. 
And  as  for  Maccaffee,  he  keeps  a  very  difbrderly 
Houfe,  where  ill  People  commonly  refbrt. 

Mr.  Darnel.  Cryer,  call  Mrs.  Martha  UloeU 
flead,  and  Mr.  Thomas  Cole. 

L.  C.J.  Mrs.  Jones,  what  time  did  Mr.  Har- 
rifon come  to  your  Houfc,  to  his  Lodging,  that 
Night  that  the  Murder  was  committed  ? 

Mrs.  Jones.  I  think  it  was  about  Eleven  a 
Clock,  or  a  little  before  Eleven. 

L.  C.  J.  What  time  on  the  Monday  did  he  hire 
the  Lodging  of  you  ? 

Mrs.  Jones.    It  was  fbme  time  after  Dinner. 
L.  C.  J.     It  was  before  Night,  was  it  not  ? 
Mrs.  Jones.      Yes,    my   Lord,  it  was  before 
Night. 

Mr.  Darnel.  My  Lord,  I  defire  that  Mr. 
banner  may  read  the  Record  againft  Mr.  Raker, 
whereby  it  will  appear,  that  he  was  indifted  and 
convicted  at  Hicks's- Hall  for  cheating  the  Parifh 
of  St.  Giles  in  Middlefex,  when  he  was  Scavenger 
there,  by  altering  the  Figures  in  the  Book,  and 
rating  the  Sums  of  Money  higher  upon  divers  of 
the  Parifhioners,  than  they  were  in  the  Parifh 
Book,  and  then  collcdling  and  extorting  the  Mo- 
ney, fb  by  him  increafed,  from  them. 

Mr.  'tanner  reads  the  Indidlment  aforefaid, 
by  which  it  did  appear  to  the  Court,  and  to  the 
Jury,  that  the  faid  Mr.  Baker  was  indidted  for 
the  Offence  aforefiid,  and  confeffed  the  Indidt- 
ment,  and  was  fined  for  it  twenty  Shillings. 

Mr.  Baker.  My  Lord,  I  was  wrongfully  in- 
didtcd,  and  traverfed  the  Indidlment,  and  was  ac- 
quitted. 

L.  C.  J.       Mr.  banner,    give  me  the  Record. 
Lord  Chief  Juflice  perufes  the  Record. 
Mr.  Baker,  I  have  read  the  material  Parts   of 
the  Record,  and  do  find  that  you  were  inditfted 

for 
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for  that  Offence,   and   that   yon  confeffcd  the 
Indidtment,  and  was  fined  for  it. 
'     Mr.  Baker.     My  Lord,    I  was  acquitted  of  it, 
and  can  prove  it  by  Captain  Camion.,  who  knows 
me,  and  my  Reputation,  and  he  is  in  Court. 

L.  C.  J.  Mr.  Baker,  the  Record  teftificth  the 
Truth,  and  cannot  err,  therefore  you  have  great 
Confidence  to  aver  againft  it ;  yet  I  will  hear 
what  Captain  Cannon  laith. 

Mr.  Baker.     C2II  Captain  Cannon- 

(^H'bo  appeared^ 
L.  C  J.     Captain  Cannon^  do  you  know  this 
Mr.  Baker? 

Captain  Cannon.     Yes,  my  Lord,  very  well. 
Mr.  Darnel.     My  Lord,  I  defire  that  Captain 
Cannon  may  be  fworn. 

L.  C.  y.     Mr.  'J^anner,  fwear  Captain  Cannon. 

(Jiloo  ivas  f-jvorn^ 
L.  C.  J.     Sir,   do  you  know  that  Mr.  Baker 
was   indicted  for   falfifying   of  the   Scavenger's 
Book  when  he  was  Scavenger,   and  acquitted,  or 
convi6led,  and  what  do  you  know  about  it  ? 

Captain  Cannon.  My  Lord,  1  am  an  Inhabi- 
tant of  the  Parifh  of  St.  Gz7m  in  the  Fields,  and 
fo  I  was  when  Mr.  Baker  was  Scavenger,   and  do 


tame,  and  do  avoid  going 


a  Houfe  of  an  ill 
thither. 

Mr.  7'ho,  Cole.  My  Lord,  I  do  know  Mr.  Mac- 
caffcee  and  his  Wife  ;  I  do  dwell  over  againft  his 
HoLifc,  and  they  are  reputed  to  keep  an  ill 
Houfe,  and  moft  Pcrfons  that  frequent  it,  are 
reputed  to  be  Pcrlbns  of  lewd  and  cv  1  Lives  and 
Converfations ;  and  it  is  amoni;ft  the  Neigh- 
bourhood noted  for  a  fcandalous  Houfe,  and 
fcveral  Conftables  have  feveral  times  fearched 
there  for  ftollen  Goods. 

L.  C.  J.  ^\  hat  have  you  more  to  fay,  Mr- 
Ham  [on  ? 

Mr.  Harrifon.  I  cannot  fay  any  thing  more^ 
you  may  deal  with  me  according  to  my  Defcrts  in 
this  Matter. 

L.  C.  J.  You  may  aflure  your  felf,  that  we 
will  do  you  no  Wrong ;  have  you  any  more  to 
fay  ?  He  made  no  Reply.') 

Mr.   Darnel.      My    Lord,    we  have   another 
Witnefs  come  now,   who  was  not  here  before. 
Cryer,  call  Mr.  Charles  Wbitfidd. 
(JVho  v;as  f:^-or?i.') 

Mr.  Darnel.  My  Lord,  this  Gentleman  can 
give  your  Lordfhip  an  Account  what  the  Prifoner 


well  remember,  that  fome  of  the  Inhabitants  of    faid  of  his  being  juft  come  out  of  the  Country 
""■  '"  '  '  "  upon  the  fifth  Day  of  Jaw/.'^r)' laft.    Pray  tell  my 

Lord  what  you  know,  Sir. 

Mr.  Charles  iVhitfield.  My  Lord,  upon  the 
fifth  Day  of  January  laft,  being  the  Day 
after  Dr.  Clenche  was  murdered,  I  went  to  Joe^s 
Coffee-houfe  in  Salisbury-Court,  and  there  Mr. 
Harrifon  fitting  by  the  Fire-fide,  fays  I  to 
Mr.  Harrifon,  Where  have  you  been  for  a  long 
time  that  I  have  not  ken  you  ?  Says  he,  I  have 
been  in  the  Country :  Where  fays  I  ?  Says  he, 
about  twenty  Miles  of,  in  Kent;  and  I  want  a 
Landrels,  and  a  Lodging.  Says  I,  do  you  hear 
the  News,  Sir?  What  News,  fays  he?  Why, 
faid  I,  of  Dr.  Clenche' she'mg  murdered:  I  cannot 
tell  the  Occafion,  faid  I,  but  he  was  found  dead 
in  a  Coach  laft  Night  in  Lcaden-hall-freet.  Then 
fays  he,  I  did  love  him  very  well  once,  but  of 
late  he  hath  been  a  barbarous  Rogue  to  a  Gentle- 
woman, a  Friend  of  mine,  and  ftie  is  in  the 
Compter  now :  And  Mr.  Harrifon  laid  it  was  a 
juft  Judgment  of  God  upon  the  Dodlor  for  being 
fo  great  a  Villianto  the  Gentlewoman;  therefore 
I  will  write  to  her  prelently,  and  give  her  an 
Account  of  his  Death.  And,  my  Lord,  the  Con- 
tents of  his  Letter  were  thele,  as  near  as  I  can 
remember. 


that  Divifion  where  he  was  Scavenger,  were 
troubled,  and  complained,  that  they  were  charged 
more  than  ufually  they  had  been  to  the  Sca- 
venger's Rate ;  and  it  was  dilcover'd  that  feveral 
Figures  of  the  Book  by  which  Mr.  Baker  col- 
lefted  the  Money  to  the  Scavenger's  Rate,  were 
blotted  and  altered,  and  did  not  agree  with  the 
Parifli  Leidger-Book,  but  the  Sums  in  his  Book 
io  blotted  and  altered  were  razed;  whereupon  it 
was  ordered,  that  he  fhould  be  indicated  for  it, 
and  it  was  done  accordingly,  and  he  was  fined 
for  it,  and,  to  the  beft  of  my  Remembrance,  he 
confeiTed  that  Indictment. 

L.  C.  J.  Captain  Cannon,  Pray  tell  the  Court 
and  the  Jury,  of  what  Reputation  Mr.  Baker  is 
now. 

Captain  Cannon.  My  Lord,  he  is  now  of  none  of 
the  cleareft  Reputations. 

Captain  James  Patrich,  of  the  fame  Parifh, 
being  in  Court,  offered  himfelf,  and  gave  the 
lame  Account  of  Mr.  Baker  that  Captain  Cannon 
did. 

Mr.  Darnel.    Cryer,  Call  Mr.  Francis  Bramton^ 
Mrs.  Martha  iVhelfteafd,  and  Mr.  Thomas  Cole. 
(^And  Mrs.  IVhelJlead  and  Mr.  Cole  appeared^ 
and  ivere  fivorn.') 

Mr.  Darnel.  Mrs.  IVhelfiead,  pray  give  the 
Court  and  Jury  an  Account  what  difbrderly 
Houfe  Mr.  Maccaffee  keeps  ? 

Mrs.  IVhelfiead.  My  Lord,  I  dwell  in  Croivn- 
Ccurt'm  Chancery-lane, over  ^ig^m^  Mr.  Maccaffee' s 
Houfe  3  and  he  and  fhe  are  very  ill  People ;  and 
keep  a  very  evil  and  fcandalous  Houfe  ;  and  fuch 
as  are  reputed  to  be  Houfe-breakers,  Pick-Pock- 
ets, and  lewd  Women,  do  ufe  and  fi-equent  the 
Houfe ;  and  there  is  commonly  at  late  Hours  in 
the  Night,  Ferfons  calling  out  Murder,  and 
Whore  and  Rogue,  and  fuch  fort  of  Language, 
difturbing  their  Neighbours;  and  their  Houfe 
hath  been  feveral  times  fearched  by  feveral  Con- 
ftables for  ftollen  Goods,  and  for  the  Perfons 
that  have  ftollen  them ;  and  upon  fuch  Searches, 
there  have  been  ftollen  Goods  found  there: .  And 
I  have  feen  great  Lewdnef s  there  between  Men 
and  Women ;  and  the  Neighbours  do  account  it 
Vol.  IV.  2, 


Madam, 
*'  T  Am  juft  now  going  to  Lawleth,  but  hear- 
"  X    ing  of  Dr.  Clenche' s  Murder,  I  do  hereby 
"  give  you   an  Accoiuit  of  it,  and  can  impute  it 
"  to  no  lefs  than  a  juft  Judgment  of  God  upon 
"  him  for  his  Bafenefs  ftiewed  to  you.     And  if 
"  you  think  fit  to  fend  to  .Madam  Clenche,  it  may 
"  be,  fhe  may  fend  fomewhat  towards  your  Re- 
"  lief,  fhe  now  being  a  Widow  as  well  as  you. 
Ma  d  am, 
/  am  yours  to  command, 

Henry  Harrifon. 

My  Lord,  after  this,  came  into  the  fame  Cof- 
fee-houfe another  Perfon,  one  Mr.  Ka-venfcrrft,  of 
whom  Mr.  Harrifon  asked  fome  Queftion  about 
Dr.  Clenche;  who  reply'd.  That  he  heard  that 
Dr.  Clenche  was  murdered,  and  that  it  was  com- 
S  ff  mitted 
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mitted  by  a  Bully  of  the  Town  that  belonged  to 
a  Gentlewoman  in  the  Compter,  who  was  laid  in 
there  upon  Dr.  Clenches  Account ;  at  which  he  was 
much  ftartled :  Says  he  again,  There  is  no  Per- 
ibn  familiar  with  that  Gentlewoman  but  my  felfi 
for  I  know  and  am  concerned  in  all  her  Affairs: 
Perhaps  then  I  may  be  taken  up  about  it:  Or, 
my  Lord,  he  ufed  Words  to  that  EfFeft. 

'Mr.  Harrifon.  My  Lord,  this  Woman  was  not 
in  the  Compter  upon  Dr.  Clenche's  Account. 

L.  C.  J.  No,  the  Witnefs  don't  fay  fo;  but 
that  it  was  the  Difcourfe  of  the  Town  that  fhe 
was,  and  the  Town  did  luppofe  her  fo  to  be. 
What  did  he  fay  further.   Sir? 

Mr.  JVbitficld.  My  Lord,  he  faid,  That  he  had 
been  in  Kent  about  twenty  Miles  off;  and  he 
faid.  That  he  wanted  a  Landrefs,  becaufe  he  had 
fome  foul  Linen  to  wafh ;  which  he  produced. 
This  was  on  the  I'liefday^  and  the  Murder  was 
committed  on  the  Monday  Night  before:  And, 
my  Lord,  there  were  two  more  Gentlemen  that 
heard  him  as  well  as  I,  that  he  laid.  That  he 
had  been  about  twenty  Miles  off  in  Kent.,  and 
that  he  was  newly  come  to  Town.  Now,  my 
Lord,  I  could  not  imagine  for  what  Reafon  this 
Man  fhould  lay.  That  he  had  been  out  of  Town 
about  a  Fortnight  or  three  Weeks,  when  he  was 
in  that  Houfe  but  the  Monday  Night  before; 
that  is,   the  Night  the  Murder  was  committed. 

Mr.  Darnel.     Cryer,  call  Mr.  Bifljop. 
QlJ'ho  appeared  and  ivas  fworn.') 

Mr.  Bifiop.  About  three  Years  ago  the  Prifo- 
ncr  came  to  my  Mafter's  Shop  to  cheapen  fome 
Linen,  and  when 

L.  C.  J.  Hold,  what  are  you  doing  now  ?  Are 
you  going  to  arraign  his  whole  Life  ?  Away,  away, 
that  ought  not  to  be ;  that  is  nothing  to  the  Mat- 
ter.    Have  you  done,  Prifoner  ? 

Mr.  Harrifon.  Yes,  my  Lord,  I  have  done,  I 
refer  my  Caufe  to  your  Lordfhip. 

L.  C.  J.  Gentlemen  of  the  Jury ;  The  Prifo- 
ner at  the  Bar,  Henry  Harrifon,  (lands  indided 
for  the  wilful  Murder  of  Dr.  Andre-jj  Clenche, 
■who  was  barbaroufly  murdered  on  the  fourth  day 
o{  January  h^ :  You  have  heard  the  Witneffes 
that  have  been  fworn;  and  upon  their  Tefti- 
mony,  it  doth  appear,  that  two  Perfons  came  to 
Broivnlow-Jireet  End  in  a  Coach,  after  Nine  a 
Clock  at  Night,  and  fent  the  Coachman  to  the 
Dodtor's  Houfe,  under  Pretence  to  get  him  to  a  Pa- 
tient, a  Friend  of  theirs,  that  was  fick.  By  this 
Contrivance,  they  got  him  into  their  Coach,  which 
they  had  brought  for  that  Purpofe,  and  then 
they  ordered  the  Coachman  to  drive  to  Leaden- 
hall-ftreet ;  and  when  they  came  about  Hol- 
horn-Bars,  one  of  them  ask'd  the  Coachman, 
why  he  drove  fo  flow,  and  bad  him  drive  faftcr. 
When  they  came  to  Leadenhall-jlreet,  then  they 
bad  him  drive  to  the  Pye-la'vern  without  Aldgate ; 
where  one  of  them  bad  the  Coachman  ask  for 
one  Hunt ;  but  he  not  being  there,  one  of  them 
bad  the  Coachman  return  back,  and  gave  Six- 
pence to  the  Watch  to  come  through  the  Gate, 
which  was  Ihut  in  the  mean  time  ;  and  when 
they  came  to  Leadenhall-Market,  one  of  them 
gave  the  Coachman  three  Shillings  and  Six- 
pence, and  lent  him  to  buy  a  Couple  of  Fowls; 
which  the  Coachman  did  buy,  and  brought  them 
to  the  Coach;  but  when  became  back,  he  found 
the  Dodor  in  the  Body  of  the  Coach,  leaning 
againft  the  fore  Seat  of  the  Coach,  a  Handker- 
chief being  tied  about  his  Neck,  with  a  Coal  in 


it,  placed  upon  his  Wind-pipe ;  which  Handker- 
chief and  Coal  have  been  produced  in  Court. 

The  Queftion  is.  Gentlemen,  Whether  the 
Prifoner  at  the  Bar  be  guilty  of  this  bafe  and  bar- 
barous Murder?  To  prove  which,  there  hath 
been  a  very  long  Evidence  given,  fome  Pofitive, 
fome  Circumflantial.  It  has  been  proved  that 
Dr.  Clenche  had  fome  Dealings  with  a  Woman 
named  Vanivicke,  and  had  lent  her  one  hundred 
and  twenty  Pounds,  and  had  .taken  a  Mortgage 
for  it.  This  Prilbner,  Mr.  Harrifon,  was  a  great 
Acquaintance,  and  very  intimate  with  this  Wo- 
man; and  did  concern  himfelfin  the  Manage- 
ment of  her  Affairs :  and  becaufe  Dr.  Clenche 
did  refufe  to  lend  the  Woman  more  Money, 
therefore  he  had  an  Animofity  againft  Dr.  Clenche. 
The  Money  not  being  paid  to  the  Doftor  as  he 
did  expeft,  he  did  call  it  in  ;  and  therefore  this 
Gentlewoman  did  oftentimes  repair  to  Dr.  Clenche 
to  defire  farther  Time  of  Forbearance,  becaufe 
fhe  could  not  raife  or  procure'  the  Money  elfe- 
where.  That  about  Michaelmas  laft,  it  feems  fhc 
came  to  a  Coffee-houfe  near  IVarwick  houfe  in 
Holborn,  and  there  was  Mr.  Harrifon ;  where 
they  confulted  what  to  do.  And  it  was  agreed, 
that  the  Miftrefs  of  the  Houfe ,and  Mrs.  Vauivicke, 
fhould  go  to  Dr.  Clencbe's;  but  Mr.  Harrifon 
fhould  flay  behind,  for  it  was  not  thought  con- 
venient that  he  fhould  go,  left  he  fhould  provoke 
the  Dodor.  When  they  came  to  the  Dodor, 
Mrs.  Vanivicke  was  very  importunate  to  have 
more  Money ;  but  the  Dodor  would  lend  her 
no  more.  And  when  they  returned  to  the  Cof- 
fee-houfe again,  Mr.  Harrifon  enquired  what 
paffed  between  the  Dodor  and  Mrs  Vanwicke. 
She  told  him  that  the  Dodor  would  not  furnifh 
her  with  any  more  Money,  although  fhe  had 
preffed  him  to  do  it,  and  urged  her  great  Necef- 
fities,  but  advifed  her  to  go  to  Service ;  Damn 
him,  fays  Harrifon,  does  he  fay  that  a  Woman  of 
your  Quality  fhould  go  to  Service?  He  is  a 
great  Rogue,  and  deferves  to  have  his  Throat  cut, 
but  let  me  alone,  I  will  magage  him. 

At  another  Place  there  was  a  Difcourfe  be- 
twixt Mr.  Harrifon  and  one  Mr.  Johnfon;  and 
that  the  Prilbner  did  then  fpeak  very  hard  and 
ill  Words  of  Dr.  Clenche :  And  that  Mr.  Harrifon 
came  frequently  to  him ;  and  one  time  laid  his 
Hand  upon  his  Sword,  ufing  fome  menacing 
Words,  but  what  they  were  he  cannot  tell:  But 
he  likewife  fays.  That  at  feveral  times  he  did  ex- 
poftulate  with  him,  and  told  him.  That  he 
would  not  do  any  good  with  fuch  Difcourfes  as 
thefe  are,  ^c.  That  the  Mortgage  Money  not 
being  paid,  it  was  thought  fit,  that  there  fhould 
be  a  Profecution  made  to  get  PoiTeflion  of  the 
mortgaged  Eftate,  and  that  the  Tenants  fhould 
be  forbid  to  pay  their  Rents.  And  Mr.  Harrifon 
went  to  Mrs.  IVefi  the  Tenant,  fome  few  Days 
before  St.  ^homas\  Day  laft,  and  demanded  the 
Rent  of  her.  To  which  fhe  made  Anfwer, 
That  Dr.  Clenche  had  forbid  the  Payment  of  the 
Rent  to  Mrs.  Vanmicke.  Thereupon  Mr.  Harri- 
fon grew  very  angry,  and  anfwered.  That  Dr. 
Clenche  was  a  Rogue  and  a  Villian,  and  bid  her 
that  fhe  fhould  not  pay  him  any  Rent.  And  the 
Witnefs  faith  further.  That  the  Dodor  being 
preft  to  let  her  have  fome  more  Money,  refufed 
to  do  it,  becaufe  fhe  would  fpend  it  all  upon 
Harrifon. 

Then  the  Council  for  the  King  called  Ibme 
Witneffes,  who  gave  you  an  Account  of  the  Pri- 
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ibner's  fliifting  his  Lodginf^s  the  Day  before  the 
Murder  was  done.  He  takes  a  Lodging  at  Mr. 
Garway  sin  I'hre  adneedle-fireet  ^on  the  twenty  third 
Day  of  December,  and  there  he  continued  till 
about  the  firft  of  January.  The  fecond  of  Ja- 
nuary he  was  at  Garway  s  Shop  ;  and  on  the  Sunday 
Night  he  came  and  fetch'd  away  his  Things. 
The  Monday  after,  being  the  Day  t  hat  this  bar- 
barous Fadt  was  committed,  he  fent  a  Letter  to 
Mrs.  Garivay^  to  acquaint  her  that  he  was  gone 
out  of  Town ;  but  he  left  three  Half  Crowns 
with  her  Maid  to  pay  for  his  Lodging.  But  as 
to  his  going  out  of  Town,  it  was  falfe,  for  he 
never  went  into  the  Country;  but  took  a  Lodg- 
ing at  Mr.  Jones's  in  St.  Puurs  Church-Yard  It's 
obfervable  alfo,  that  he  went  for  a  Parliament- 
man  when  he  lodged  at  Mr.  Garway  s^  and  had 
his  Footman  to  attend  upon  him,  i^c.  There  it 
was  that  he  was  feen  to  have  an  ordinary  Hand- 
kerchief, and  to  hold  it  to  the  Fire ;  which  was 
taken  Notice  of  by  Mrs.  Jackfon.^  the  Daughter 
of  Mrs.  Garway.,  which  was  not  fuitable,  as  (he 
thought,  to  a  Parliament-man's  Qiiality,  but  ra- 
ther fit  for  a  Seaman  j  for  it  was  like  the  Apron 
of  the  Maid  in  the  Houfe :  which  hath  been 
Ihewed  in  Court,  and  compared  with  the  Hand- 
kerchief that  was  tied  about  Dr.  Clencbe's  Neck. 
She  faith  it  is  the  fame,  or  very  like  that  which 
fhe  did  fee  Mr.  Harrifon  hold  in  his  Hand. 

Cartwrighty  the  Officerat  the  Compter,  he  tells 
you,  that  the  Sunday  Night,  the  Day  before  the 
Ivturder,  Mr.  Harrifon  came  to  IFoodJireet  Comp- 
ter, and  enquired  for  Mrs.  Vamuicke,  and  that  he 
only  was  in  her  Chamber,  and  no  other  Body  on 
that  Side  of  the  Houfe  but  Mrs.  Vanwicke.,  the 
Prifoner,  and  this  Cartzvrigbt  the  Keeper,  who 
flood  at  the  Door,  and  heard  Harrifon  fay,  That 
he  would  have  the  Blood  of  that  Rogue,  and 
named  Clencbe,  or  Ifmch. 

Mr.  Harrifon.  My  Lord,  he  was  not  in  the 
Room. 

L  C  J-  No,  he  was  not ;  but  there  were 
none  on  that  Side  the  Houfe  but  you,  Cartwright, 
and  Mrs.  Vanwicke. 

Now,  on  the  Monday  on  which  this  Fadt  was 
committed,  he  having  taken  a  Lodging  at  Jones 
his  Houfe,  he  came  thither  with  a  Porter,  who 
brought  his  Portmantua-Trunk  about  eight  a 
Clock  at  Night  i  and  after  he  had  been  there  a 
little  while,  he  went  away. 

And  you  are  told,  by  a  Gentleman  that  lodges 
at  the  Golden-Key  againfl  Fetter-lane  End  ;  That 
he  had  fbme  Acquaintance  with  the  Prifoner, 
that  he  had  lent  him  a  Morning-Gown  j  and 
that  about  nine  a  Clock  that  very  Night,  he 
came  to  his  Lodging  in  a  Cloak ;  and  then  the 
Gentleman  asked  him  for  his  Gown  ;  and  he 
told  Jiim,  That  he  had  brought  it  with  him. 
Thereupon  the  Gentleman  invites  Mr.  Harrifon 
to  ftay  and  fup  with  him.  Mr.  Harrifon  laid,  He 
could  not  ftay,  for  he  was  engaged  i  he  muft  be 
gone,  for  that  a  Gentleman  ftaid  in  the  Street 
for  him  to  go  about  extraordinary  Bufinefs. 

The  Coachman  tells  you,  That  near  about 
that  Time  two  Men  in  Fleet Jireet,  near  Fetter- 
lane  End, hired  his  Coach  of  him  to  go  to  Erownlow- 
fireet  to  Dr.  Clencbe's;  but  he  can't  pofitively  fay, 
that  the  Prifoner  at  the  Bar  was  one  of  them, 
but  he  fwears,  he  does  verily  believe  that  he  was 
one  of  them. 

Mr.  Harrifon.     He  faid  before  your  Lordfhip, 
That  he  could  not  remember  what  I  had  on. 
Vol.  IV. 


L.  C.  J.  Well,  well,  he  doth  not  remember  it 
now  ;  but  being  fiired  to  go  to  Dr.  Clenches^  he 
drove  to  the  Street  End,  and  no  further,  bccaufe 
the  Gate  as  the  lower  End  was  fhut  up,  and  he 
could  not  turn  his  Coach  in  the  Street ;  but  he 
was  fent  by  them  to  the  Doctor's,  to  dcfire  the 
Doctor  to  come  out  to  them,  and  they  fat  in  the 
Coach  in  the  mean  time.  The  Dodor  made 
hafte,  and  went  to  them  immediately,  and  they 
drove  away  to  Leaden-hall,  and  then  to  Aldgate ; 
and  they  called  at  the  Pye-Tliuern,  and  enquired 
for  one  Mr.  Hunt  a  Chyrurgeon,  as  I  mentioned 
to  you  before:  He  not  being  there,  they  returned 
to  drive  through  yjldgate,  gave  the  Watch  Six- 
pence, and  pafled  through  the  Gate  without 
any  Manner  of  Notice  taken  ;  but  if  the  Watch 
had  done  their  Duty,  it  might  have  been  better 
difcovered.  But  further,  the  Coachman  tells 
you,  that  when  he  came  to  Leadenhall-Cireet, 
they  called  to  him,  and  direfted  him  to  buy  one 
Fowl  ;  and  after  that  he  had  been  gone  a  little 
way  from  the  Coach,  they  called  him  back, 
and  bad  him  take  fome  more  Money  and  buy 
two  Fowls.  So  he  went  and  bought  the  Fowls; 
but  when  he  came  back,  the  two  Gentlemen 
were  gone,  and  he  found  the  Dodior  ftill  in  the 
Coach  ;  and  he  not  ftirring,  he  thought  he  had 
been  in  Drink  j  but  upon  further  Examination, 
and  calling  the  Watchman  with  his  Candle,  it 
appeared  that  the  Dodor  was  ftrangled  with  a 
Handkerchief  and  a  Coal. 

There  is  one  Mrs.  Elianor  y^fljbolt,  who  lives  in 
Brownlow-ftreet  with  her  Mother,  and  had  been 
fent  of  an  Errand ;  and  between  nine  and  ten  of 
the  Clock  at  Night,  flie  faw  the  Coachman  in 
Brownlow-Jireet,  and  thought  that  thofe  Men  in 
the  Coach  might  have  put  a  Trick  upon  him, 
by  going  away  without  paying  him  his  Fare. 
And  fhe  fays  further.  That  by  the  Help  of  the 
Lamps  fhe  did  difcern  the  Face  of  this  Ham  fen  in 
the  Coach  ;  he  had  a  Cloak  on,  with  a  light 
Perriwig,  and  looked  out  of  the  Coach,  and 
did  fwear  at  the  Coachman ;  and  by  this  means 
fhe  knew  him  when  fhe  faw  him  again,  to  be 
the  fame  Man,  both  by  his  F^ce  and  Voice. 
This  Woman  indeed  was  not  before  the  Coroner, 
and  fhe  gives  you  this  Reafon  for  it,  Becaufe  her 
Mother  was  not  willing  fhe  fhould  be  concerned 
infuch  a  Matter  as  this  was  j  and  what  fhe  could 
fay,  was  not  known  to  Mrs.  Clenche  until  after 
the  fecond  Seflions^  And  when  he  was  in  Neiv- 
gate,  fhe  faw  him  there,  and  declared  he  was  the 
fame  Man. 

There  was  another  Piece  of  Evidence  ;  I'iz. 
That  of  the  Boy's,  who  does  not  appear;  he 
was  examined  before  the  Coroner.  There  has 
been  Evidence  given  of  ill  Prndtice  to  raice  him 
out  of  the  way,  and  therefore  his  Affidavit  is 
read  for  Evidence  :  He  fwears  he  faw  two  Gen- 
tlemen come  out  of  the  Coach  when  it  ftood  in 
Leadenball-ftreet,  and  that  ha\'ing  leen  the  Pri- 
foner in  Newgate  fmce,  doth  believe  him  to  be 
one.  This,  Gentlemen,  is  the  Sum  and  Sub- 
fiance  of  the  Evidence  for  the  King,  to  p:ove 
that  the  Prifoner  was  one  of  thofe  that  committed 
the  Murder. 

You  have  heard  likewife  what  the  Prifoner 
fays  for  himfelf;  he  does  undertake  to  prove 
that  he  was  in  another  Place ;  (chat  is)  that  he 
fhould  come  into  Maccaffee's  Houle  m  Crown-Cov.rty 
over  againfl  Serjeants-Inn  in  Chancery-lane :  and 
Maccaffee,  he  tells  you,  That  there  were  fome 
S  f  f  2  other 
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other  Company  there,  and  that  Ilanifon  came  in 
very  cold,  and  that  they  went  to  Cards,  and 
plaid  for  one  Fenny  a  Corner  at  Whisk;  and  that 
he  did  continue  there  from  nine  till  eleven  a 
Clock;  and  if  he  was  there  then,  it  is  impoHible 
he  (hould  be  guilty  of  this  Fad,  for  the  Fad  was 
done  between  the  fame  Hours. 

Macc.iffees  Wife  tells  you  the  fame,  and  they 
both  tell  you  who  were  there  befides,  and  who 
plaid  together,  and  are  pofitive  that  the  Prifoner 

was  there.  ,         ,    ,r 

Baker  lays.  That  he  went  away  about  halt  an 
Hour  after  ten  at  Night,  and  left  Harrifon  behind 
him.  To  confirm  this  Evidence,  they  have  cal- 
led two  other  V/itnefles,  beiides  the  Drawers  at 
the  Kiiigs-Head-Tavern,  n:iz-  Mr.  Sutton,  the 
Chyrurgeon,  who  lives  in  Stoiie-Qitters-Jireet,  and 
Mr.  Rupll-  Mr.  Sutton  fays,  They  had  been 
at  the  Horfe-Shoe  'Tavern  in  Chancery-lane,  and 
called  for  half  a  Pint  of  Sack  at  the  Kings-Head- 
Tavern  when  they  came  by :  and  as  they  fat  in 
the  Coach,  Mr.  Harrifon  "came  by  accidentally, 
and  one  of  them  looking  out  of  the  Coach,  cries 
Harry  or  Harrifon ;  and  he  went  to  them,  and  they 
drank  together  another  half  Pint  of  Sack. 

As  to  their  meeting  with  Harrifon,  and  as  to 
other  PafTages  there,  Rupll  fays  the  fame;  but  as 
to  the  Time  of  Night  he  is  not  pofitive.  And 
they  fent  one  of  the  Drawers  to  a  Houfe  in 
Crown-Court  to  enquire  for  fome  body  there. 

The  Drawers  at  the  Kings-Head-Tavern,  lay. 
That  Mr.  Sutton  and  Mr.  Ruffell  did  call  there 
about  that  time ;  and  that  they  drank  two  half 
Pints  of  Wine :  and  that  when  they  were  drink- 
ing, a  Man  came  by  with  a  hanging-Coat  or 
Cloak  on,  and  drank  with  them.  And  one  of 
the  Drawers  went  to  call  fome  body  in  Crown- 
Court ;  and  one  of  the  Company  up  with  his 
Muff,  and  gave  him  a  Slap  in  the  Face. 

Now  this  is  the  Sum  and  Subftance  of  the 
Evidence  that  you  have  heard  on  the  Behalf  of 
the  Prifoner,  to  induce  you  to  believe  that  he 
was  not  the  Perfbn  that  was  concerned  in  the 
Murder  of  Doftor  Clenche. 

To  which  Evidence,  an  Anfwer  hath  been 
offered  ; 

Firft,  as  to  thofe  Witnefles,  Maccafee  and  his 
Wife,  divers  Witneffes  have  been  produced  to 
prove,  that  they  are  People  of  doubtful  Credit ; 
it  feems  they  keep  an  Houfe  of  ill  Fame. 

Mr.  Harrifon.  I  am  glad,  my  Lord,  that  I 
was  there. 

L.  C  J-  Well,  well.  Gentlemen,  the  People 
of  the  Houfe  are  not  of  very  good  Reputation  ; 
they  keep  a  naughty  and  a  diforderly  Houfe, 
(if  you  believe  the  Witneffes)  you  may  confider 
of  their  Credit. 

And  as  to  Mr.  Baker  ;  about  nine  Years  fince, 
he  was  convifted  of  an  arrant  Cheat,  which  is 
no  lels  than  Forgery,  for  altering  the  Scaven- 
ger's Rate  for  St.  Giles's  Parifh,  and  therefore  the 
lefs  Credit  is  to  be  given  to  his  Evidence ;  for 
now  it  appears,  that  he  is  a  Knave  upon  Record  : 
and  the  very  Record  it  lelf  was  produced  againft 
him,  which  is  true  without  doubt,  notwithftand- 
iiig  his  Pretence  of  Innocency.  What  is  laid  by 
IVir.  Rupll  and  Mr.  Sutton,  I  muft  leave  to 
your  Confideration;  they  had  been  a  drinking, 
and  the  Drawer  lays,  they  were  at  the  Kings-Head 
Tavern  at  Eleven  of  the  Clock  at  Night.  Mr. 
Harrifon,  the  next  day  after  the  Murder,  met  a 
Gentleman  at  Joe'i  Coffec-Houfe  in  Salisbury- 
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Cot4rt ;    and  though  he  had  taken  a  Lodging  in 
Paufs  Church-Yard,  yet  he  faid,  that    he   was" 
newly  come  to  Town,   and  had  been  in  Kenr^ 
and  had  remained  there  about  three  Weeks  ;  and 
that  he  wanted  a  Laundrels  and  a  Lodging,  al- 
though he  had  not  been  out   of  Town,  and  had 
taken  a  Lodging  but  the  Day  before:    And  then 
he  told  the  Witnefs,  who  difcourfed  with  him 
about  the  Death   of  Dr.  Clenche,   That  he  had 
formerly  loved  him,    but  he  laid  he  h.ad  been  of 
late  a  barbarous  Rogue  to  a  poor  Gentlewoman, 
a  Friend  of  his ;   and  that  the  juft  Judgment  of 
God  had  fallen  upon  him  for  fo  doing,    and  that 
he  would  write  to  her  to  give  her  an  Account  of 
it;   and  advife  her  to  write  to  Mrs. Clenche,  and 
to  tell  her.  That  Ihe  vvas  a  Widow  now  as  well 
as  Mrs.Vafiwicke;  and  he  thought  by  that  Means 
to  move  Mrs.  Clenche  to  pity  her,  being  a  Widow 
as  well  as  herfelf:    And  that  whilft  they    were 
talking  thus,  one  Mr.  Ravenfcroft  tells  him.  That 
Dr.  Clenche  was  murdered,  and  that  a  Bully  of 
the  Town,  that  belonged  to  a  Gentlewoman  in 
the  Compter,  one  Mrs.  Vanivicke,  was  fufpeded. 
At  which  Mr.  Harrifon  was  much  ftartled,   and 
fiid,    That    no   one   was  concerned    with   that 
Gentlewoman  but    himfelf;    and  for  ought  he 
knew,   he  might  be  taken  up   for  it.     This  is 
that  which  he  faid. 

Now  what  laid  Mr.  Harrifon  further  for  him- 
felf?  Why,  fays  he,  this  Gentlewoman  is  not  in 
Prilbn  at  the  Profecution  of  Dr.  Clenche,  and  was 
not  fb  affirmed,  but  (6  reported;  and  whether  it 
were  fo  or  no,  is  no  great  matter.  Gentlemen, 
you  ought  to  confider  of  the  Evidence  that  you 
have  heard  againft  him,  and  alio  to  weigh  well 
the  Evidence  he  hath  brought  for  himfelf. 

It  is  moft  plain,  if  you  believe  the  Witneffes, 
that  Mr.  Harrifon  vvas  concerned  for  this  Woman 
Vanzvicke,  and  hath  threatned  Dr.  Clenche,  called 
him  Rogue  and  Rafcal,  and  faid.  That  he  delerved 
to  have  his  Throat  cut;  that  Harrifon  went  un- 
der a  Diiguile  for  fome  time  before  the  Murder. 
You  have  had  an  Account  of  the  Handkerchief, 
what  kind  of  Handkerchief  Harrifon  had,  and 
what  Handkerchief  was  taken  about  Dr.  Clenche's 
Neck,  you  have  feen :  And  you  heard  what 
Evidence  was  given  by  Mr.  Huvifion;  how  the 
Prifoner  was  with  him  about  nine  a  Clock  that 
Night;  and  how  he  refufed  to  ftayand  fup  with 
Mr.  Humfion.  If  Mr.  Harrifon  had  no  carneft 
Bufinels,  one  would  have  thought  he  might  have 
ftaid  with  Mr.  Humfton,  better  than  to  have  gone 
to  an  Alehoufe  in  Croivn-Court,  and  plaid  at 
Cards  at  one  Penny  a  piece  a  Corner;  he  might 
ha\'e  had  better  Fare  no  doubt. 

The  Witneffes  for  the  Prifoner  fay  for  him. 
That  he  came  to  Maccaffee's  Houfe  about  nine  a 
Clock  at  Night,  and  ftaid  till  eleven:  That 
is  contrary  to  that  Evidence  given  for  the  King, 
I'tZ-  That  he  was  in  the  Coach  at  Brczvnlow- 
ftreet  End;  for  if  he  was  at  Alaccaffec's  Houfe  all 
the  time  they  mention,  it  is  impoffible  he  fhould 
be  guilty.  All  thefe  Things  are  under  your 
ferious  Confideration.  You  had  beft  go  together, 
and  if  you  are  not  fatisfied  upon  tiie  Evidence 
you  have  heard,  that  he  is  guilty,  then  vou  ought 
to  acquit  him  ;  but  if  you  are  fitisfied  that  he  did 
commit  this  Murder,  then  you  ought  to  find  him 
guilty. 

Then  the  Jury  withdrew,  and  the  Court  ad- 
journed for  haif  an  Hour  ;  and  when  they  were 
returned,  the  Jury  came  to  give  their  Verdift; 

and 
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and  being  called  over,  anfwered  to  their  Names  j 
and  Mr.  Hanifon  was  brought  to  the  Bar. 

CI.  ofAndg^n.  Gentlemen,  Are  you  all  agreed 
of  your  Verdict? 

ytiry.     Yes. 

CI.  of  Anaign.     Who  fliall  fay  for  you  ? 

fury.     Our  Foreman. 

CI.  of  Arraign.  Henry  Harrifon,,  hold  up  thy 
Hand.     (Ifhich  he  did.) 

Look  upon  the  Prifbner,  How  fay  you  ?  Is  he 
guilty  of  the  Felony  and  Murder,  whereof  he 
ftands  indifted,  or  not  guilty. 

Foreman.     Guilty,  of  wilful  Murder. 

CI.  of  Arraign.     What  Goods  or  Chattels,  ^c  ? 

Foreman.  None  that  we  know  of. 

Major  Kichardfon.  Look  to  him,  he  is  found 
guilty  of  wilful  Murder. 

CI.  of  Arraign.  Then  hearken  to  your  VerdidV, 
as  the  Court  hath  recorded  it. 

You  fay  that  Henry  Harrifon  is  Guilty  of  the 
Felony  and  Murder  whereof  he  ftands  indidted; 
but  that  he  had  no  Lands  nor  Tenements,  Goods 
nor  Chattels,  at  the  Time  of  the  Felony  and  Mur- 
der committed,  nor  at  any  Time  fince,  to  your 
Knowledge :   And  io  you  fay  ail  > 

Jury.     Yes. 

Then  the  Prifbner  was  remanded  to  Newgate, 
until  the  lafl  Day  of  the  Seflions ;  and  then  he 
was  brought  to  the  Bar,  to  receive  Sentence  of 
Death. 

CI.  of  Arraign.  Henry  Harrifon,  Hold  up  thy 
Hand.     Which  he  did. 

Henry  Harrifon,  Youfland  convided  of  Felony 
and  Murder,  for  the  Murder  of  Dr.  Andrew 
Clenche:  What  can  you  fay  for  yourfelf,  why 
Judgment  fhould  not  be  given  againfl  you,  to 
die  according  to  Law  ? 

Mr.  a.  Recorder.  Mr.  Harrifon,  You  have 
been  Indidted,  Arraigned,  and  Convifted,  of  Fe- 
lony and  Murder,  for  the  Murder  of  Dr.  Andre-zv 
Clenche :  You  have  had  as  long,  and  fair,  and  fa- 
vourable a  Trial,  as  any  Perfon  that  ever  hath 
been  tried  at  this  Bar. 

The  Jury  that  has  paflfed  upon  your  Life  and 
Death  hath  convicted  you,  and  the  Court  are 
now  ready  to  do  their  laft  Ad:,  which  is  to  pro- 
nounce that  Sentence  that  the  Law  does  inflidl 
upon  fuch  Crimes  as  you  fland  convided  of 

Mr.  Harrifon.  I  exped  no  Mercy  here,  there- 
fore I  humbly  defire  you  would  interceed  to  the 
Queen,  that  I  may  have  twelve  Days  allowed 
me,  in  order  to  my  better  Preparation  for  Death. 

Mr.  D.  Recorder.     Well. 

Mr.  Harrifon.  I  mufl  needs  acknowledge,  that 
I  was  tried  before  the  beft  of  Judges,  my  Lord 
Chief- Juflice  i/o/? ;  but  one  Thing  I  think  flrange, 
that  my  Witneffes  fhould  be  examin'd  fuigly,  and 
not  the  King's. 
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Mr.  D.  Recorder.  That  is  no  more  than  what 
is  ufualj  the  Council  for  the  King  and  Queen 
requefted  it,  and  you  did  not. 

Mr.  Harnfou.  I  begg'd  that  I  might  have  timely 
Notice  of  my  Trial,  and  I  had  not:  There  were 
{even  People  in  my  Company  at  that  Time  when 
this  black  and  bloody  Murder  was  done,  and  I 
could  not  get  them  to  be  here. 

Mr.  D.  Recorder.  You  have  had  a  long  Time 
to  get  them  ready,  and  }ou  preffed  on  your  own 
-Trial,  which  you  fliould  not  liave  done  if  you 
had  not  been  ready. 

Mr.  Harrifon.     I  humbly  fubmit. 

^oen  the  ufiial  Sentence  of  Death  '■ji:as  pronoiinc'd 
agdinji  him,  and  he  was  remanded  to  Newgate. 

i'he  Examination  of  Henry  Harrifon,  this  6tb 
Day  of  January,  1691. 

THIS  Examinant  being  asked  where  his 
Lodgings  are,  anfwereth,  That  he  lodgeth 
at  the  Golden-Ball  in  Paul's  Church- Yard,  and 
came  to  lodge  there  on  Monday-'\>i\^hx,  about 
Eleven  of  the  Clock,  or  half  an  Hour  after,  but 
took  the  Lodgings  in  the  Morning,  the  Mafter 
of  the  Houfe  being  one  Mr.  Jones,  a  Cane-Chair 
Seller;  and  before  that  Time  this  Examinant 
lodged  at  the  Hand  and  Apple  near  the  Exchange, 
which  faid  Lodgings  he  left  on  Saturday\3.?L  in  the 
Morning,  and  paid  for  them  on  Sunday  After- 
noon :  And  this  Examinant  faith,  that  on  Satur- 
day Night  laft  he  lodged  at  the  Ifhitc  Balcony  in 
Old  Southampton-Bmldings,  the  Miftrefs  of  the 
Houfe  being  one  Mrs.  Pitts,  and  this  Examinant 
lodged  there  on  Sunday-Ni^t  alfo.  A.nd  this 
Examinant  faith,  That  he  was  at  the  Kings- 
Head'in  CroivJi-Coiirt  in  Chancery-Lane  uponMonday 
laft,  from  between  Seven  and  Eight  of  the  Clock 
at  Night,  and  ftayed  there  until  Eleven,  playing 
at  Cards  with  the  Man  and  Woman  of  the  Houfe, 
and  other  Perfons  unknown.  And  being  asked 
where  he  dined  on  Monday,  and  how  he  fpent  his 
Time  on  Monday  in  the  Afternoon,  he  faith,  he 
cannot  give  an  Account.  And  this  Examinant 
faith.  That  on  ^uefday  laft  Mr.  Hartly  of  Old 
Southampton-Buildings,  difcourfing  concerning  the 
Murder  of  Dr.  Clenche,  faid.  That  this  Exami- 
nant was  fufpeded  to  be  guilty  of  that  Murder. 
And  this  Examinant  further  faith.  That  he  wore 
the  fame  Cloaths  he  hath  now  on  upon  Monday 
laft ;  and  hath  worn  them  a  great  while,  having 
no  other  Cloaths  to  wear. 
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Hen.  Harrifon. 


He  was  afterwards  Executed,  purfuant  to  the 
Sentence. 


^e 
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148.  The  Trial  of  John  Cole,  4  W.  &  M. 


CXLVIII      ^/-'^  ^^^'^^  ^f  J°"^  Cole,  at  the  Old-Baily,  for  the  Murder  of 
Andrew  Clenche,  Tio^or  of  Thyficl,  Sept.  i.   i6^i.  4  W.  &  M. 


c  Mr.  Juftice  Dolbeii^  and 
Judges  prefent  |  ^^  j^^^j^g  p^.j^.^/. 

THE  Keeper  of  Newgate  did,  according  to 
Order  of  the  Court,  on  Friday  the  2d  Day 
of  September,  bring  up  the  Body  of  John  Cole 
to  the  Seffions-Houfe  in  the  Old-Bailey,  London; 
who,  being  at  the  Bar,  was  Arraigned  "pon  an 
Indiftment  of  Felony  and  Murther,  found  againlt 
him  by  the  Grand  Jury  for  the  City  of  London, 
for  the  Murther  of  Dr.  Andrew  Clenche. 

CLofArr.^^^mOIiN  COL£,   hold  up 

did.J  You  ftand  Indi- 
dted  by  the  Name  of 
John  Cole,  oi  London,  La- 
bourer, for  the  Murther 
of  Dr.  Andrew  Clenche,  ^c.  and  the  Indidment 
is  in  fuch  Manner  as  that  againft  Mr.  Henry  Har- 

rifon.  .,       ^  , 

How  fay  you,  John  Cole,  are  you  guilty  of-  the 
Felony  and  Murther  whereof  you  ftand  indifted, 
or  not  guilty? 

John  Cole.     Not  Guilty. 

CI.  of  Ar.  Ciilpri/},  how  will  you  be  tried? 

John  Cole.     By  God  and  my  Country. 

CI.  ofAr.    God  fend  you  a  good  Deliverance. 

And  after-wards  the  f aid  John  Cole  was  brought 
to  the  Bar  upon  his  'frial:  And  thofe  Perfons 
who  were  returned  upon  the  Jury  were  called 
over  twice,  and  their  Appearances  recorded. 

CI.  of  Ar.  You,  John  Cole,  Thefe  Men  that 
you  fhall  hear  call'd,  and  perfjnally  do  appear, 
are  to  pafs  between  our  Sovereign  Lord  and  Lady 
the  King  and  Qiicen  and  you  upon  Trial  of  your 
Life  and  Death  ;  if  therefore  you  will  challenge 
them,  or  any  of  them,  your  Time  is  to  challenge 
them  as  they  come  to  the  Book  to  be  fworn,  and 
before  they  be  fworn. 

^hen  the  Jury  were  calfd,  and  fworn,  and  then 
were  counted,  and  the  llvelve  fworn  were  thefe 
whofe  Names  follow : 


John  Clay 
Edward  Sherlock 
John  Ruddyer 
Benj.  Etans 
George  BeftovJ 
Archibald  IVilfon 


Cuthhert  Lee 
7'homas  IVatfon 
Thomas  Milburne 
Thomas  Applebury 
Nicholas  Harris 
Ralph  Cates 


^hen  Proclamation  for  Information  and  Evidence 
•was  made  as  is  iifital. 

CI.  of  At.    John  Cole,  Hold  up  thy  Hand. 
(Which  he  did.J 

Gentlemen,  You  that  are  fworn,  look  upon  the 
Prifoner,  and  hearken  to  his  Caufe.  He  ftands 
jndided  by  the  Name  of  John  Cole,  late  of  Lon- 
don, Labourer,  Be  as  in  the  Indidment.  Upon 
this  Indiftmcnt  he  hath  been  Arraigned,  and 
thereunto  hath  pltadcd  Not  Guilty  j  and  for 
his  Trial  hath  put  himfelf  upon  God  and  his 


Country,  which  Country  you  are.  Your  Charge 
is  to  inquire  whether  he  be  Guilty  of  this  Felony 
and  Murder  whereof  he  ftands  indided,  or  Not 
Guilty.  If  you  find  that  he  is  Guilty,  you  are 
to  inquire  what  Goods  or  Chattels,  Lands  or 
Tenements  he  had  at  the  Time  of  the  Felony  and 
Murder  committed,  or  at  any  tine  fince.  If 
you  find  him  Not  Guilty,  you  are  to  inquire  whe- 
ther he  fled  for  it.  If  you  find  that  he  fled  for  it, 
you  are  to  inquire  of  his  Goods  and  Chattels,  as 
if  you  found  him  Guilty.  If  you  find  him  Not 
Guilty,  nor  that  he  did  fly  for  it,  you  are  to  fay 
fo,  and  no  more ;  and  hear  your  Evidence. 

CI.  of  Ar.  Cryer,  Call  Mary  Milward,  Jofepb 
Dudley,  John  Dudley,  Jane  Warren,  Sarah  Ducly, 
Anne  Gitnn,  Anne  Geffon,  Anne  Warren,  Elizabeth 
Harper,  Mary  Edwards,  John  Gamble,  John  Sykesy 
Robert  Rehone,  Richard  Eades,  Richard  Marryot, 
Samuel  Reret,  Henry  Mikvard,  Squire  Dalley,  Wil- 
liam Brown,  Francis  Hobbs.  Who  were  all  fworn, 
CI.  of  Ar.  Set  Mary  Milward  up. 
Mr.  Juftice  Dolben.  What  have  ycm  to  fay. 
Woman,  againft  Cole  the  Prifoner,  concerning  the 
Murther  of  Dr.  Clenche  ^ 

Mrs.  Milward.  My  Lord,  my  Husband  de- 
clared to  me,  that  he  and  Mr.  Cole  were  in  the 
Coach  with  Dr.  Clenche,  and  that  they  Two  kill'd 
Dr.  Clenche. 

Mr.  Juftice  Dolben.  That's  no  Evidence  at  all, 
what  your  Husband  told  you ;  that  won't  be  good 
Evidence,  if  you  don't  know  fomewhat  of  your 
own  Knowledge. 

Mrs.  Milward.  My  Lord,  I  have  a  great  deal 
more  that  my  Husband  told  me  to  declare. 

Mr.  Juftice  Dc/^ra.  That  won't  do;  what  if 
your  Husband  had  told  you  that  I  kilfd  Dr. 
Clenche,  what  then?  that  will  ftand  for  no 
Evidence  in  Law :  We  ought  by  the  Law  to 
have  no  Man  call'd  in  queftion,  but  i  pon  very 
good  Grounds,  and  good  Evidence,  upon  Oath, 
and  that  upon  the  Verdid  of  Twelve  good  Men. 
Have  you  any  Body  that  can  prove  any  Thing 
againft  Cole,  or  does  it  all  arife  barely  from  your 
Husband's  Report? 

Mrs.  Milward.  My  Husband  declared  that  he 
and  Mr.  Cole  were  to  go  under  a  Pretence  to  rob 
the  Dodlor,  and  fo  take  their  Opportunity  to 
kill  him  ;  and  the  firft  Time  they  call'd  at  Dodlor 
Clenche's  he  was  not  within,  but  the  fecond  Time 
they  went  he  was  within,  and  then  they  did  the 
Murther. 

Mr.  Juftice  Powel.  When  dy'd  your  Husband, 
Miftrefs  ? 
Mrs.  Milward.     The  23d  of  M:iy  laft.  Sir. 
Mr.  Juft.  Dolben.  Here  hath  been  two  or  three 
Seflions  fince  that  Time,  why  did  not  you  take 
up  Cole  about  it  before  now  ? 

Mrs.  Milward.  I  did  not  know  where  to  find 
him. 

Mr.  Juft.  Dolben.  Why,  then  you  ftiould  have 
gone  to  a  Magiftrate,  and  told  him  of  it,  and 
taken  Ibme  Advice  about  it. 

Mrs.  Milward.  I  did,  as  foon  as  I  had  found 
Mr.  Cole. 

Mr. 
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Mr.  Juft.  Do/ben.  Your  Bufiiiefs  had  been  to 
have  difcovered  this  to  Mrs.  Clenche,  and  fhe 
Ihould  have  looked  after  Cole.  Is  Mrs.  Clenche 
here  ? 

Sir  IVill.  AJljurft.  Here  is  her  Brother-in-Law. 
Mr.  Juft.  Dolben.  Do  you  profecute  Cole  upon 
this  Indi<ilment? 

Mr.  Jl'ife.  No,  my  Lord,  I  do  not.    Mrs.  Mil- 
•ward  is  the  Profecutor,  and  fhe  charged  Mr.  Cole 
with  the  Murther  of  my  Brother,  Dr.  Clenche; 
and  (he  told  my  Sifter  Clenche,  that  Mr.  Milward, 
her  Husband,  confefled  and  faid  ibme  Time  belorc 
his  Death,  that  he  and  Mr.  Cole  murthered  Dr. 
Clenche   in   a   Coach :   and    Mrs.  Milward  faid, 
that   ftie    had    fufiicient   Evidence    againft   Mr. 
Cole  for  it.     And   my  Sifter  Clenche   told  Mrs. 
Mikvard,  that  Mr.  Harrifon  murther'd  Dr.  Clenche 
in  a  Coach,  together  with  another  Perfon,  which 
my  Sifter  Clenche  faid  ftie  believed  was  the  faid 
Mr.  Milward,  Husband  of  the  faid  Mrs.  Milward ; 
and  that  ftie  had  a  Warrant  againft  him,  the  faid 
Mr.  Mil-ward.,  upon  Sufpicion  for  it,  but  could 
not  take  him ;  and  that  ftie  fufpedted  that  there  were 
other  Perfons  Contrivers  or  concerned  in  it,  who 
were  fet  down  at  the  Blue  Boars-Head  Alehoufe 
near  Cle/iienfs-lnr\,  by  Mr.  Gamble,  a  Coachman, 
out  of  his  Coach,  together  with  the  faid  Mr.  Mil- 
ward,  in  their  Return  from  Dr.  Clenche's  Houfe, 
that  Night  he  was  murdered.     And,  my  Lord, 
by  my  Sifter  Cleiiche's  Order,  I  went  with  Mrs. 
Mtlward  to  all  her  Witneffes,  and  took  Notes  of 
their  Evidence  ;  and  I  went  with  feveral  of  them 
to  my  Lord  Chief  Juftice  Holt\  Chamber,  before 
whom  they  gave  in  their  Informations  upon  Oath 
about  it :   And  when  I  had  done  it,  I  told  Mrs.  Mil- 
ivard  I  could  find  noEvidence  that  fhe  had  againftM. 
Cole,  more  than  that  he  was  at  Dr.  Clencbe's  Houfe, 
and  at  the  faid  Blue  Boars-Head  Alehoufe,  with 
Mr.  Mtlzvard,  and  another  Perfon,  that  Night 
Dr.  Clenche  was  murdered,  and  fb  he  might  be 
concerned  in  the  Contrivance  of  itj  whereupon 
Mrs.  Milward  was  difTatisfied,  and  faid,  fhe  was 
not  able  to  profecute  him  for  it :  fo  my  Sifter 
faid  to  Mrs.  Miliuard,  that  fhe  might  if  fhe  would 
prefer  an  Indidtment  againft  him  for  it,  and  that 
Ihe  would  pay  for  it,  and  other  Charges  about  it, 
which  Ihe  did.  And  Mrs.  Mikvardhnth  a  Note  of 
the  Names  of  all  her  Witneffes,  and  may  call  'em. 
Sir  Kob.  Clayton.     Did  not  you  lie   at  Cole's 
Houfe,  Miftrels  .? 

Mrs.  Milward.     Yes,  Sir,  I  did. 
Mr.  Juft.  Dolben.     Why  did  you  not  take  him 
then? 

Mrs.  Milward.  Becaufe  he  abfconded  himfelf, 
and  gave  out  that  he  was  gone  to  Sea. 

Mr.  Juft.  Dolben.  Was  there  no  Quarrel  be- 
twi:-.t  Cole  and  you  about  your  Goods? 

Mrs.  Mikvard.  No,  my  Lord,  I  had  no  Quar- 
rel with  him. 

Mr.  Juft.  Dolben.  Becaufe  you  did  not  do  it 
fboner,  have  you  not  been  troubled  with  your 
Husband's  Ghoft  ?  Tell  the  Jury  the  Story ;  we 
have  heard  on't,  but  I  am  afraid  they  will  laugh 
at  you. 

Mrs.  Milward.  That  was  very  true,  my  Lord. 
Mr.  Juft.  Dolben.  Well,  if  you  have  any  thing 


elfe  to  fay,  that  is  material,  fpeak ;  otherwifc, 
my  Brother  and  I  are  of  Opinion,  that  what  you 
have  already  offered  is  no  Evidence. 

Mrs.  Milward.  My  Lord,  Here  is  a  Coach- 
man or  two  that  can  acquaint  your  Lordfhip  of 
the  Matter  of  Fad  better  than  I  can. 


CI  of  Ar.  Cryer,  cMJohnGamhley  the  Coach- 
man. ClVboJloodtip.J 

Mr.  Juft  Dolben.  You,  Coachman,  Do  you 
know  the  Prifbner? 

Mr.  Gamble.  No,  my  Lord,  I  do  not  know  him. 
Mr.  Juft.  Dolben.     Look  upon  him,  do  you 
know  him  or  no  ? 

Mr.  Gamble.  No  truly,  my  Lord,  I  do  not 
know  him. 

Mr.  Juft.  Dolben.  Why,  look  you.  Woman, 
he  docs  not  know  him !  You,  Coachman,  the 
Story  is  well  known;  therefore  I  ask  you  again, 
upon  your  Oath,  if  that  Prifbner  at  the  Bar  be 
one  of  the  three  Perfons  that  you  carried  to  the 
Blue  Boars-Head  on  the  Back-fide  of  St.  Clements^ 
that  Night  Dr.  Clenche  was  murdered  ? 

Mr.  Gaiiible.  Indeed,  my  Lord,  I  cannot  be 
pofitivc  whether  he  be  one  of  them  or  no:  I 
took  up  in  Cheapftde  three  Men  into  my  Coach, 
and  fet  one  of  them  down  at  Grays-Inn,  and  drove 
the  other  two  to  Dr.  Clencbe's  Houfe,  that  Night 
he  was  murdered,  and  he  was  not  at  home;  and 
afterwards  the  Man  I  had  fee  down  came  in  again, 
and  I  fet  them  all  down  at  the  Blue  Boars-Head 
Ale-Houfe  near  Cle7nent' s-Inn-Gate,  about  Eight 
a-Clock  at  Night. 

CI.  of  Ar.  Set  up  IVtlliam  Brown,  Servant  at 
the  Blue  Boars-Head. 

Mr.  J.  Dolben.  Hark  you,  Is  this  one  of  the 
three  Men  that  the  Coachman  fet  down  at  your 
Mafter's  Houfe,  that  Night  Dr.  Clenche  was  mur- 
der'd  ? 

Will.  Brown.     Yes,  my  Lord,  it  is. 
Mr.  Juft.  Dolben.     What  Time  did  they  come 
to  your  Houfe  ? 

Will.  Brown.  They  came  about  Eight  a  Clock 
at  Night,  and  this  Man  and  the  other  ftayed  till 
after  Eleven  a  Clock  :  Only  Milward  went  out, 
and  returned  prefently  ;  and  then  immediately  he 
went  out  again,  which  was  before  Nine  a  clock, 
and  returii'd  not  until  Eleven  a  clock  after. 

Mr.  Juft.  Dolben.  What  Time  was  Dr.  Clenche 
kill'd? 

Will.  Brown.  About  Ten  a  clock,  or  betwixt 
Ten  and  Eleven,  as  I  think. 

Mr.  Juft.  Dolben.  Who  went  out  firft,  only 
Milward.^ 

Will.  Brown.  Only  Mr.  Milward,  my  Lord: 
But  this  Man  ftayed  all  the  Time,  till  JEleven  a 
clock  at  Night;  and  another,  who  went  by  the 
Name  of  Harper,  as  I  am  fince  informed. 

Mr.  J.  Dolben.  Why  then  this  Man  could  not 
be  in  the  Coach  when  Dr.  Clenche  was  murdered, 
fo  Harrifon  and  Milward  kill'd  the  Dodor  in  all 
Probability  ;  for  he  fays,  this  Man  at  the  Bar,  and 
another,  ftay'd  at  his  Mafter's  Houfe  till  after  Ele- 
ven a  clock. 

Will.  Brown.  My  Lord,  When  Milward  C3.me. 
back,  he  brought  a  Couple  of  Men  with  him,  in 
Soldiers  Habit,  about  Eleven  of  the  clock  at 
Night. 

Mrs.  Milward.  My  Husband  told^  me,  that 
Mr.  Cole  and  he  went  out  of  the  Houfe,  and  left 
Mr.  Harper  behind. 

Mr.  J.  Dolben.  But  this  Man  fwears,  that  the 
Prifoner  did  not  go  out  of  the  Houfe  till  Eleven 


a  clock  at  Night,  and  they  were  fet  down  about 
Eight  of  the  clock,  and  Dr.  Clenche  was  found 
kill'd  a  little  after  Ten  at  Night ;  and  that  Mil- 
ward  went  out,  and  then  came  in  again  about 
Eleven  a  dock,   and    brought  two  Men    with 

him 
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him  :  'Tis  to  be  feared  he  had  been  killing  Di'. 
Cltncbe  in  that  Time  j  Have  you  any  more  to  lay  ? 
If  this  Man  fays  true,  nothing  can  be  laid  more. 

Mrs.  Mil'xard.  Speak  what  was  done  when 
thev  came  to  drink  the  Pot  of  Ale,  Mr.  Brown. 

Mr.  J.  Dolhen.  I  would  fain  know,  Miftrels, 
•who  fee  you  upon  this  Bufinels?  Is  there  not 
feme  Money  promifed  you?  It  was  not  the  Fear 
of  your  Husband's  Ghoft  that  put  you  upon  it, 
1  am  afraid. 

Mrs.  Mil'ward.  I  am  much  wronged,  my  Lord, 
I  know  nothing  of  any  Money  offered  me. 

Mr.  J.  Dolhen.     What  lay  you  more? 

/////.  Brown.  My  Lord,  Mr.  Mikvard  being 
at  my  Matter's  Houie  that  Night  Dr.  Clencbe  was 
killed,  defired  to  make  a  Fire  in  the  fame  Room 
the  next  Morning,  and  that  he  would  come  again 
then  ;  and  I  made  a  Fire  accordingly,  but  he 
came  not  then,  nor  afterwards  at  any  time  to 
my  Knowledge  ;  but  on  a  Sunday  Night  about  a 
Fortnight  after,  came  the  two  Ferfons  that  came 
with  Mr.  Milward  in  the  Coach  to  my  Mafter's 
Houfe  that  Night  Dr.  Clencbe  \yas  murdered, 
and  my  Mafler  being  above  Stairs,  I  fent  him 
Word,  that  the  two  Men  were  there  who  were 
there  that  Night  that  the  Dodor  was  murdered, 
and  they  inquired  for  Mr.  Milward,  laying  he 
promifed  to  meet  them  there,  and  he  not  being 
there,  before  my  Mafter  could  come  down,  they 
paid  for  the  Pot  of  Drink,  and  went  away. 

Mr.  J.  Dolben.  When  they  came  together  to 
the  Blue  Boars-Head.,  they  had  fome  evil  Defign, 
no  doubt,  but  if  it  be  true  that  thofe  two  Men 
ftaid  from  eight  a  Clock  till  eleven,  then  it  could 
not  be  this  Man  that  murdered  Dr.  Clencbe  ^  but 
hark  ye,  Fellow,  you  fay,  there  were  three  Fer- 
fons, whereof  Cole  was  one,  and  Milward  the 
other,  who  was  the  Third  ? 

IVill.  Brown.  I  do  not  know  his  Name,  my 
Lord,  otherwife  than  as  I  have  fince  heard. 

Mrs.  Mil.  The  other  Man's  Name  was  Harper. 

Mr.  'J.  Dolben.  You  know  nothing  but  what 
your  Husband  told  you,  and  'tis  moft  probable 
that  Harrifon  and  he  did  the  Murder,  for  that  it 
appears  that  the  Prifoner  at  the  Bar  is  not  the 
Man  that  kill'd  the  Dodtor,  that's  plain.  Have 
you  any  more  ? 

Mrs.  Milward.  About  a  Fortnight  after  the 
Murder  was  done,  they  came  to  inquire  for  my 
Husband  at  the  Blue  Boar's-Head,  and  whilft  the 
Tapfter  went  to  tell  his  Mafter,  they  left  their 
Money  for  the  Drink  and  went  away,  and  would 
not  be  fcen. 

Mr.  J.  Dolben.  What  if  they  had  run  away, 
■what  then  ?  If  they  were  at  the  Blue  Boar  when 
Dr.  Clencbe  was  kill'd,  they  could  not  kill  him. 

Mrs.  Milward.  His  Mafter  fays,  that  they 
were  in  the  Houfe,  and  out  of  the  Houfe,  very 
often.  Call  Mr.  Dalley  the  Mafter.  W  ho  ap- 
pear'd,  and  ftood  up.     , 

Mr.  Dalley.  My  Lord,  Two  of  them  were  not 
out  of  the  Houfe  all  the  Night,  I  am  not  pofitive 
that  this  is  the  Man  that  came  in  with  Milward., 
but  thofe  two  Men  that  came  in  with  him,  never 
went  out  at  all  until  after  Eleven  a  Clock  at 
Night,  but  only  Mikvard  went  out  between  Eight 
and  Nine,  and  returned  about  Eleven  a  Clock. 

Mr.  y.  Dolben.  What  do  you  fay  to  this, 
Woman  ?  your  Husband  told  you  that  the  Prifoner 
was  one  of  the  Two,  this  Witnefs  cannot  fay  he 
was  one,  but  fays  pofitively  thofe  two  Men  never 
went  out  till  Eleven  a  Clock,  and  from  St.  Cle~ 
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fnent  Danes  to  Leadenhall-Street  is  not  to  go  in 
and  out,  they  mull  take  a  great  deal  of  time  to 
go  thither  and  back  again.  Hark  you,  Mr.  Dal- 
ley., you  fay  that  thofe  two  Men  that  Milward 
left,  never  went  out  of  your  Houfe  till  after 
Eleven  a  Clock  •  you  are  fure  on't  ? 

Mr. Dalley.  No,  my  Lord,  they  did  not  go  out 

Mr.  Ifife.  Mrs.  Milward  hath  twoWitneffes  that 
can  tell  fomcwhat  more  of  the  Matter  concernino- 
her  Husband's  being  concerned  in  the  Murder. 

Mrs.  Milward.  My  Husband  told  me,  that 
the  Coachman  took  them  up  not  far  from  Chancery 
Lane  End,  and  that  Mr.  Cole  laid  Hands  upon 
the  Dodior  in  the  Middle  o( Holbonrn. 

CI.  of  Arr.  Cryer,  Call  Jobn  Sikes  the  Coach- 
man j  wbo  fiooditp. 

Mr.  Sikes.  My  Lord,  I  took  up  two  Men  in 
Fleet- Street.^  about  Fetter-Lane  End. 

Mr.  y.  Dolben.  W^hat  manner  of  Men  were 
they  ?  What  Cloaths  had  they  on  ? 

Mr.  Sikes.  My  Lord^  one  of  them  had  a  light- 
coloured  Pcrriwig  on,  and  the  other  was  in  lad- 
coloured  Cloaths,  and  lank  Hair,  but  I  cannot 
be  pofitive  that  this  is  one  of  them  :  They  asked 
me  if  I  knew  Dr.  Clencbe  oi  Brownlow-Street .«'  I 
told  them,  that  I  did  not  know  the  Doctor,  but 
I  knew  the  Street ;  and  they  bid  me  drive  thither  j 
and  when  I  came  to  the  Street's  End,  they  fent 
me  to  the  Doctor's  Houfe,  and  bid  me  tell  him, 
that  two  Gentlemen  were  at  the  Street's  End  in 
a  Coach,  who  defired  him  to  go  with  them  to 
one  that  was  not  well ;  fo  the  Dodtor  came  pre- 
fently  after  me,  and  when  he  was  in  the  Coach, 
they  bid  me  drive  to  Leadenball-Street ;  and 
whenlcame  about  Holborn-Barst\\tyh\d  me  drive 
fafler ;  and  when  I  came  to  Leadenhall-Market, 
they  bid  me  drive  to  Aldgate^  and  I  drove  thro* 
the  Gate  to  the  Pye  Tavern,  and  when  I  had 
turned  my  Coach,  they  bid  me  ask  for  one 
Hunt  a  Chyrurgeon,  but  he  was  not  there  j 
and  then  I  told  them  the  Gate  was  fhut,  and  one 
of  them  put  his  Hand  out  of  the  Coach,  and  gave 
the  W'^atchman  Six-pence  to  open  the  Gate,  and 
then  I  drove  back  again  to  Leadenball- Market, 
and  thete  they  bid  me  ftop  again,  and  one  of 
them  gave  me  half  a  Crown  to  buy  a  Fowl,  and 
I  went  a  little  way  from  the  Coach,  and  one  of 
them  called  me  back  again,  and  gave  me  a  Shil- 
ling more,  and  bid  me  bring  a  Couple ;  and  he 
bid  me  ask  for  one  Hunt  a  Poulterer  ;  I  went  all 
over  the  Market,  but  I  could  find  no  fuch 
Man,  {o  at  length  I  bought  the  Fowls  of  another 
Man,  and  would  have  had  the  Man  gone  with 
me  to  my  Coach,  but  he  would  not ;  then  I 
came  to  my  Coach-fide,  and  found  the  Door 
open,  and  I  found  the  Dodior  fitting  at  the  Bot- 
tom of  the  Coach,  with  his  Head  againft  the 
Cufhion,  and  the  two  Men  gone,  and  one  of 
them  feemed  to  be  in  Drink  when  1  took  them 
up,  and  I  thought  him  to  be  that  Man  fallen 
afleep,  and  that  the  Dodlor  and  the  fbber  Man 
were  gone  to  the  Perfbn  that  was  not  well  ;  fb 
then  I  call'd  the  Watch,  and  found  the  Doctor 
dead,  and  then  it  was  about  half  an  Hour  after 
Ten  a  Clock  at  Night. 

Mr.  y.  Dolben.  Then  I  ask  you,  was  that  one 
of  the  Men  ? 

Mr.  Sykes.  I  cannot  fay  it,  my  Lord  ;  I  don't 
know  him. 

Mr.  y.  Dolben.  W^hac  time  of  Night  was  .it 
that  ycr  took  them  up  at  Fetter-Lane  End  ? 

Mr.  Sykes, 
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Mr.  Sykes.  It  was  about  Nine  a  Clock,  fome- 
what  after. 

Mr.  J.Dolben.  Why  then,  they  fay,  that  this 
Man  never  ftirr'd  out  of  the  Houfe  from  Eight  a 
Clock  till  Eleven  ;  this  Man  can't  be  concerned. 

CI.  of  Ar.  Set  up  John  Dudley :   IVhicb  was  done. 

Mrs.  Milward.  Mr.  Dudley.,  What  did  my 
Husband  fay  c-oncerning  the  Dodtor  to  you  in 
the  Country  ? 

Mr.  Dudley.  He  came  into  the  Country  pre- 
fcntly  after  the  Death  of  the  Dodor,  and  he  fent 
for  me,  and  was  very  much  concerned  ;  1  ask'd 
him  what  was  the  Matter  with  him,  and  he  told 
me,  that  he  was  come  out  of  Town  about  the 
Murder  of  Dr.  Clenche  ;  I  told  him,  that  I  hoped 
he  was  not  concerned  in  itj  he  told  me.  No, 
but  there  was  a  Warrant  out  againft  him  upon  ac- 
count that  he  quarrell'd  with  the  Coachman  that 
Night  that  he  carried  him  to  Dr.  Clenche's,  i  and 
he  faid,  that  Mr.  Harrifon  had  lent  to  him  from 
Newgate.,  and  told  him,  that  he  would  give  him 
Twenty  Pounds  if  he  could  make  his  Trial  eafy. 

Mr.  J.  Dolben.  Miftrels,  this  makes  it  out, 
that  he  told  you  one  Story,  and  to  this  Witnefs 
another,  which  contradids  your  Story  fully  ;  he 
told  him,  that  he  came  away  for  Fear,  and  that 
he  was  innocent  of  the  Murder;  and  fince  that 
he  told  you,  that  he  was  guilty.  Well,  what 
elfe  did  he  fay  to  you,  Mr.  Dudley  ? 

Mr.  Dudley.  He  was  much  concerned  to  en- 
quire after  the  Gazettes.,  and  Letters,  if  he  were 
in  them,  about  the  Doctor's  Murder,  and  to  en- 
quire if  Mr.  Cole  and  Mr.  Harper  were  taken  up 
about  it. 

Mr.  J.  Dolben.  You  hear  what  is  faid  againft 
you  ;  what  do  you  lay  to  it,  Mr.  Cole  .<' 

Mr.  Cole.     My  Lord,  1  know  nothing  of  it. 

Mr.  J.  Dolben.  No,  I  doubt  you  do,  you 
■were  one  of  the  Three  that  was  let  down  on  the 
Backfide  of  St.  Clement's  Church,  at  the  Blue- 
Boar's-Head,  where  all  Things  were  confulted. 

Mr.  Cole.  My  Lord,  there  was  not  one  Word 
fpoke  about  kilhng  of  Dr.  Clenche  in  my  Com- 

Mr.  /.  Dolben.  Were  not  you  acquainted 
with  Mtlward? 

Mr.  Cole.     Yes,  my  Lord. 

Mr.  J.  Dolben.  Were  you  not  with  Harrifon  ? 

Mr.  Cole.  No,  my  Lord,  I  never  faw  him 
with  my  Eyes. 

Mr.  j.  Dolben.  Well,  have  you  any  more  to 
fay? 

Mrs.  Mikv.  Call  Mr.  Hobbs-     iVho  flood  up. 

Mr.  Hobbs.  I  met  Mr.  Milwardm  Tork-Buildings, 
and  he  ask'd  me  how  I  did,  and  he  went  from 
me  a  little  way,  and  then  came  to  me  again,  and 
ask'd  me  if  I  would  drink :  So  we  went  to  the 
George  in  Tork-Buildings,  and  there  we  drank  a 
Pot  or  two  ;  and  he  ask'd  me  if  I  heard  that  he 
was  accufed  about  the  Murder  of  Dr.  Clenche  ; 
I  told  him  No,  but  he  never  told  me  any  thing 
of  this  Man  at  the  Bar. 

Mr.  J.  Dolben.     What  was  Milward.^ 

Mr.  Hobbs.  I  do  not  know  how  he  got  his 
Living. 

Mr.  y.  Dolben.  Have  you  any  Body  elle, 
Miftrefs  ? 

Mrs.  Milw.  No,  my  Lord,  I  know  no  more. 

Mr.  J.  Dolben.     Gentlemen  of  the  Jury,  Cole 

the  Prilbncr  at  the  Bar  Hands  indidtd  tor  mur- 

thering  Dr.  Clenche^  who,  as  it  now  appears,  was 

inurther'd  in  a  Coach  by  two  Peribns  that  were 
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therein  together  with  the  Dodor.  The  Queftion 
now  before  you  is,  whether  Cole  was  one  of 
thefe  two? 

Gamble  the  Coachman  fwears,  That  the 
Night  Dr.  Clenche  was  killed,  he  took  up  three 
Men  in  Cheapjide,  fct  one  of  thern  down  at  Cray's- 
Jnn.,  and  drove  on  to  Dr.  Clenche's  Houfe  ;  the 
DodoT  was  not  at  Home,  then  the  third  Man 
came  in  again  to  the  Coach,  and  he  drove  to  the 
Blue-Boar  s-Head,  an  Alehoule  by  Clement's-Inn, 
and  let  thofe  three  Men  down  there,  and  'twas 
then  about  Eight  of  the  Clock. 

Sykes  the  Coachman  fwears,  He  took  up  two 
Men  at  Fetter-Lane  End  in  Fleet-Street.,  and  by 
their  Direftions  drove  to  BrownlovJ-Street,  where 
theDodor  lived,  whom  they  got  into  the  Coach, 
and  he  drove  as  far  as  Alctgate,  and  through  the 
Gate,  and  then  came  back  to  Leadenhall;  was 
fent  by  the  two  Men  in  the  Coach  to  buy  a 
Fowl ;  when  he  returned  they  were  gone,  but  the 
Dodor  found  dead  in  the  Coach  ;  and  'twas,  now 
half  an  Hour  paft  Ten. 

The  Queftion  now,  as  I  faid  t  efore.  Is,  Whe- 
ther Cole  the  Prifoner  at  the  Bar,  was  one  of 
thefe  two  Men  ? 

The  Woman  tells  you,  Milward  her  Husband 
told  her,  that  he  and  Cole  were  in  the  Cc-ich  with 
Dr.  Clenche,  and  that  they  two  kilj'd  Dr.  Clenche. 

She  likewife  tells  you,  her  Husband  told  her, 
that  Cole  and  her  Husband  went  out  from  the 
Blue-Boars-Head  near  Clen:ent's-In>!,  and  left  only 
Harper  behind. 

1  he  Court  hath  already  declar'd  to  you,  That 
her  Evidence,  being  only  what  her  Husband 
told  her,  is  no  Evidence  in  Law  to  take  away  a 
Man's  Life,  efpecially  when  it  is  fingle,  without 
any  Circumftance  to  confirm  it,  as  here  'tis  But 
that  is  not  all,  there  is  a  very  great  Evidence,  that 
what  Ihe  fays  her  Husband' told  her,  is  fife. 

He  told  her,  (he  fays,  that  he  and  Ccle  went 
from  the  Blue-Boars-Head  and  kill'd  the  Dodor, 
leaving  only  Harper  behind. 

The  Mafter  of  the  Houfe,  and  his  Servant 
(Witnefles  which  Ihe  produceth)  both  fwear. 
That  her  Husband  went  out  alone,  and  left  two 
Men  behind,  who  both  ftaid  in  the  Houfe  till 
Milward  return'd,  which  was  about  Eleven  of 
the  Clock.  'Ihe  Mafter,  'tis  true,  cannot  fay 
that  Cole  is  one  of  the  two,  but  the  Servant  is 
very  pofitive  he  is,  and  both  are  pofitive,  that 
two  Men  that  Milward  left  behind,  continued 
in  the  Houfe  till  Mtkvard  return'd  at  Eleven  of 
the  Clock.  Thefe  two  Mens  Depofitions  do 
plainly  contradid  her  Story,  and  if  they  fwear 
true,  Cole  the  Prifoner  was  not  one  of  the  Per- 
lons  that  kill'd  the  Dodor. 

You  have  all  heard,  I  am  fure,  that  one 
Harrifon  hath  been  convidcd  by  a  Jurv  in  this 
Place  for  the  Murder  of  Dr.  Clende :  If  he  was 
one  of  the  two,  then  Milward,  b\  his  own  Con- 
feflion  (if  his  \\  ile  fwear  true)  was  the  other  j 
but  this  you  cannot  take  notice  of,  the  Record  is 
not  produced,  neither  hath  the  Prifoner  taken 
notice  of  it.  The  Queftion  is  onlv,  \\  hether  Ccle 
be  guilty  of  the  Murder  ?  which  I  leave  to  you 
upon  the  Evidence  you  have  heard. 

^be  Jury  having  confidered  the  Verdi^,  re-> 
turnd,  iTjat  tbePrtfoner  -was  Not  Guilty, 
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'fuefday^  Jan.  31.  1692. 
N  the  Court  erefted  in  IVeftminJler- 
Hall,   for  the   Trial  of  the  Lord 
Mobmi  for  the  Murder  of  H'llliam 
Mountford  ; 

About  12  a  Clock  this  Day,  the 
Lords  came  from  their  own  Houfe 
in  their  Robes,  in  Proceflion  in  this  manner  into 
the  Court. 

Firft,  the  Lord  High  Steward's  Gentlemen- 
Attendants,  two  and  two. 

Then  the  Clerks  of  the  Houfe  of  Lords,  with 
the  two  Clerks  of  the  Crown  in  the  Ktngs-Bench 
and  Chancery.,  two  and  two. 

Then  the  Mafters  in  Chancery,  two  and  two. 
Then  the  Judges,  eight  of  them,  two  and  two. 
Then  the  Peers  eldeft  Sons,  and  Peers  Minors, 
two  and  two. 

Then  four  Serjeants  at  Arms  with  their  Maces, 
two  and  two. 

Then  the  Yeoman  Uflier  of  the  Houfe. 
Then  the  Peers  according  to  their  Seniority, 
beginning  with  the  youngeft  Baron,   two  and 
two. 

Then  four  Serjeants  at  Arms  with  their  Maces, 
two  and  two. 

Then  Garter  King  at  Arms,  and  the  Gentleman 
Uflier  of  the  Black-Rod :  Garter  on  the  Right- 
Hand,  and  Black-Rod  on  the  Left,  carrying  the 
White  Staff  before  the  Lord  High  Steward. 

Then  his  Grace  the  Marquifs  of  Carmarthen, 
Lord  High  Steward,  alone. 

When  the  Lords  were  feated  on  their  proper 
Benches,  and  the  Lord  High  Steward  upon  the 
WooU-Pack,  the  two  Clerks  of  the  Crown  {land- 
ing before  the  Clerks  Table,  and  the  Clerk  of 
the  Crown  in  Chancery,  having  their  Majefties 
CommilTion  to  his  Grace  the  Lord  High  Steward 
in  his  Hand,  they  both  made  three  Reverences 
to  his  Grace,  and  at  the  third  coming  up  before 
the  Wooll-Pack,  they  did  both  kneel  down,  and 
the  Clerk  of  the  Crown  in  Chancery,  on  his 
Knee,  prefented  the  Commiflion  to  his  Grace, 
who  deliver'd  it  to  the  Clerk  of  the  Crown  in  the 
Kings-Bench  ;  and  then  with  three  Reverences, 
they  returnd  to  the  Clerks  Table,  where  the 
Clerk  of  the  Crown  in  the  Kings-Bench  opening 
the  Commiflion,  commanded  Proclamation  of 
Silence  to  be  made  in  this  manner. 

Clerk  of  the  Crown.     Serjeant  at  Arms,   make 
Proclamation. 
Serjeant.    Oyez. 
Clerk  of  the  Crown. 
Serjeant.     Oyez. 
Clerk  of  the  Crozvn 
Serjeant.     Oyez. 
Clerk  of  the  Croicn 


Again. 
Again. 


My  Lord  High  Steward 
of  England,  his  Grace,  does  ftraitly  charge  and 
command  all  manner  pf  Perfons  to  keep  Silence, 
and  to  hear  the  King  .yiid  Queen's  Majefties  Com- 
miflion to  his  Grace  my   Lord  High   Steward 


of  England  directed,  openly  read,  upon  pain  of 
Impril'onment. 

\Vhich  Words  the  Serjeant  at  Arms  repeated 
aloud. 

Lord  High  Steward.  My  Lords,  pray  be  plea- 
fed  to  ftand  up  and  be  uncovered  whijft  their 
Majefties  Commiflion  is  reading. 

Which  his  Grace  himfelf  did,  and  all  the 
Peers. 

Clerk  of  the  Crown  reads. 

WILLIAM  R. 

rZUlielmiis  ^  Maria,  Dei  Gratia  Anglie,  Scotie, 
Francie  &  Hibemie  Rex  &  Regina,  Fidei  De- 
fenfores,  &c.  Charijfimo  Confangnineo  &  ConJiUario 
noftro  Thome  Marchioni  Carmarthen  Prejidenti  Con" 
Jim  noftri,  Salutem.  Sciatis  qtiod  cum  Carolns  Domi- 
nitsMohiin  miper  deParocFS.Cleme?itDacor.  in  Comi- 
tat'  noftro  Middlefex  coram  diledis  ^fidelilits  nofiris 
Lanceloto'Johnfon,  ArraCarolo  Lee,  Milit.  Samuele 
Biick,AndreaLawrence,  IVillielmo  Ally  fir  ey,  l^joma 
Harriott, I'heophilo  Eyton,Nicb.  Grice,Arins.^  aliis 
Sociisftiis  fufticiariis  nofiris  ad  inqtiirend.  per  Sacra- 
ment' probor  &  legalitim  homimim  de  Comitaf  nofiro 
Middlefex  predili.  ac  aliis  mis  modis  ^  mediis  qui~ 
hus  melius  fciverint  autpoterint  tarn  infra  Libert  ate  s 
quam  extra  per  quos  rei  Veritas  melius  fciri  poterit  S 
inquiri  de  qtiihufcunque  Proditionibus  Mtfprifionibus 
Proditionmn  Jnfitrre^ionibtisRehellionibiis  Contrafa- 
Btiris  Tonfnris  lottiris  falfis  fabricationibus  &  aliis 
falfitat.  Monet X  hujus  Regni  noftr.  Angl.  ^  aliorum 
Regnorim  five  Dominiormn  quorumcnmque  ac  de  qui^ 
htifcnnque  MtirdrisFeloniis  Homicid'  Interfedionibus 
Burglariis  Raptibus  Mulierum  Congrez^ationibiis  ^ 
Conventicttlis  illicit  is  verboriim  Prolationibus  Coadu- 
nationibus  Mifprifionibus  Confederationibus  falfis 
Alleganciis'TranfgrefJionibusRiotisRoutisRetentioni- 
hiis  Efcapiis  Conhmpt.  falfitat.  negligent iis  Concela- 
mentis  manutenent.  Opprefionibus  Cambiparciis 
Deceptionibiis  &  aliis  MalcfaBis  Offenfis  ^  Injtiriis 
quibiifcimque.  Necnon  acceffariis  eortindem  infra 
Comitat'  predi^.  (tarn  infra  Libert atcs  quam  extra) 
per  quofcunque  &  qualitercunque  habit,  fa^.  perpe^ 
trat.five  Comiff.  &  per  quos  'velper  quern  cui  'vclqui- 
bus  quand.  qualiter  &  quomodo  &  de  aliis  Artictilts  €^ 
Circumfiantiis  premiff.  feu  eorum  aliquodnjel  aliquem 
qualitercunque  concernend.  plenius  ueritat.  &  adeaf- 
dem  Pfodttiones  &  al' premiff  aundicnd.&  termi- 
nand.fccundmn  Legem  &  Confuetudinem  Regni  noftri 
Angl.  nuper  aj/ii^nat.  de  FeloniaS  Murclro  per  ipfum 
Carolum  Dommum  Mohtin  Commiff.  ^  pcrpetrat.  per 
facrum  probor  um  &  legalium  hominum  Comitat'  nojlri 
Middlefex prcdiSl.indiSf at.  exiftit.  Nos  Confiderantes 
quod  Jufiitia  eft  Virtus  excellens  ^Altiffimo  compla" 
cens  Volentefque  quod  preditl.  Carolus  Dominus  Mo- 
bun  de  £5'  pro  Felonia  &  Mttrdro  iinde  ipfa  ut prefer- 
titr  indiilat.  exifli  coram  Nobis  in  prej'enti  Parlia- 
incnto  nofiro  fecundum  Leges  &  Confuctudines  hujus 
Regni  noflri  Angl.  Audiatur,  Examinetur  Scnten- 
tietur  &  Adjudicetur,  ceteraque  omnia  que  in  bxc 
parte  pertinent  debito  modo  exerceantur  &  cxequan- 

tur. 
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tur.  Ac  pro  eo  quod  Officium  Senefchall.  Angl. 
{cujus  praefeiitta  tn  hac  parte  requirtturj  ut  accepi- 
ims  jam  'vacat.  Nos  de  Fidelitate  Prudentia  pro- 
'vida  Circumfpe^ione  &  Induftria  vojirts  pliinmum 
Confidentes^  0rdina'vpms&  Conptuimusios  ex  hac 
Caiifa  Sencfcball.  Angl.  ad  Officium  illud  cum  omni- 
bus eidem  Officio  tn  hac  parte  debit  &  pertinend' 
(hac  vice)  gerend.  occupand.  &  exercend.  &  ideo 
niobis  Mandamus  quod  circa  premijfa  diUgenter  in- 
tendatis  ^  omnia  que  in  hac  parte  ad  Officium  Se- 
nefchall. Angl.  pertinent  S  requtriintur  Chac  mice) 
faciatis  Exerceatis  &  Exequainini  cum  effe^u.  In 
cujus  ret  I'eflimonium  has  Literas  nojlras  fieri  fe- 
cimtis  Patcntes.  'Tefiihus  Nobis  ipfis  apud  IVejlm. 
tricefimo  prtmo  die  Januarii  Anno  Kegni  nojlr. 
^arto. 

Per  ipfum  Regem  propria  Manu  Signat, 

CHU^E. 

GOD  Save  King  William  and^een  Mary. 

Then  Proclamation  was  made  for  all  Perfbns 
but  the  Peers  to  be  uncovered. 

After  which,  their  Majeftics  Writ  o£ Certiorari, 
directed  to  the  Commiffioners  of  Operand  termi- 
ner for  the  County  of  Middlefcx,  to  remove  the 
Indidlment  found  before  them  againft  the  Lord 
Mohmt,  with  the  Return  thereof,  and  the  Record 
of  the  Indidment,  were  read  by  the  Clerk  of  the 
Crown  in  the  Kings-Bench :  Thus, 

Clerk  of  the  riUlielmus  £3'  Maria.^  Dei  Gratia  An- 
Crown.  5^'*5  Scotice,  Franciae^  Hibernix 

Kex  £^  Regina,  Ftdei  Defenfores,  &c.  DikSfis 
iB  Fidelibus  noftris  Lanceloto  Johnfun.,  Armigero, 
Carolo  Lee,  Militi,  Samueli  Buck,  Andrea  Law 
rence,  IViUielmo  AUeftree^  1'homce  Harriott,  Theo- 
philo  Eyton  &  Nicholao  Grice,  Armigeris,  Salutem. 
Vobis  Mandamus  quod  IndiCiamentum  de  Felonia  S 
Murdro  unde  Carolus  Dominus  Mohun  nuper  de  Pa- 
rochia  San&i  dementis  Dacorum  tn  Comitatu  noftro 
Middlefex  coram  Vobis  in  Comitatu  noftro  Middlefex 
predict.  i3  penes  vos  jam  ramanen.  indiCiatus  exiftit 
ut  dicitur,  cum  omnibus  illud  tangentibus  nobis  in 
prefenti  Parliamento  noftro  fub  figillis  veftris  vel 
unius  veftrum  deliberetis  indilate  una  cum  hoc  brevi. 
Sefttbus  nobis  ipfis  apud  Weftmnnafterium  vicefimo 
o£iavo  die  Januarii  Anno  Kegni  noftri  ^larto, 

CHUTE. 
Virtute  iftius  brevis  mihi  &  aliis  dire5ii  IndiSla- 
mentum  in  eodem  brevi  menttonatum  cum  omnibus  ea 
tangentibus  Domino  Regi  i3  Dorninx  Keginx  in 
prefenti  Parliamento  fubfigillo  7neo  in  ifto  brevi  con- 
lenta  in  quadam  Schedula  huic  brevi  annexa  mitto 
prout  interim  mihi  precipitur. 

Refponf 
Lancelot  i  J ohnfon,  Armigeri,  unius  Jufticiariorum 
diSlorum  Domini  Regis  &  Domine  Regine  ad  inqui- 
rendum, &c,  infra  fcripti. 

LA.   JOHNSON 

Middlefex  ff.  Memorandum  quod  per  quandam  In- 
quifitionem  captam  pro  Domino  Rege  &  Domini  Re- 
gina  apud  Hicks-Hall  in  S.  John-Street  in  Comitatu 
Middlefex  Die  Martis  (fcilicet)  decimo  feptimo  die 
Januarii  Anno  Regni  Domini  &  Domine  noftrortim 
Gulielmi  y  Manx  Dei  Gratia  Anglix,  Scotix, 
Francix  &  Hibernix  Regis  &  Regine  Ftdei  Def en- 
forum,  &c.  Quarto,  coram  Lanceloto  Johnfon,  Arm 
Carolo  Lee.,  Miltte,  Samuele  Buck,  Andrea  Lawrence, 
Wtllielmo  Alleftree,  ^hcma  Harriott,  1'heopbilo 
Eyton  G  Nicholao  Grice,  Armigerts,  &  aliis  Sociis 
fuis  Jufticiarits  diSlorum  Domine  Regis  ^  Domine 
Vol.   IV. 


Regine  ad  inquirendum  per  Sacramentum  proborum 
&  legalium  Hominum  Comitatus  Middlefex  predUU 
ac  altis  vtis  modis  &  mediis  quilms  melius  fcivcrint 
aut  poterint,  tarn  infra  libertates  quam  extra  per  quos 
rei  Veritas  melius  fciri  potent  S  tnquiri  de  quibuf- 
cimque  Proditionibus  Mifprifionibus  Proditionum  fn- 
furreilionibus  Rehellionibus  ccntraJaSluns  tonfuris 
falftsFabricationibus  &altisfalfttatibus  monetx  hujus 
Regni  Anglix^ aliormnRegnorum five  Domtniorum 
qiiorumcunque  ac  de  quibujcunque  Murdris  Felrniis 
Homicidits  &  Interfeilionibus  ^  aliis  Articulis  S 
Offenfis  in  Liter  is  patent  thus  di£lorum  Domini  Regis 
S  Domine  Reginx  eis  k3  quibufcunque  quatuor  vet 
pluribus  eorum  indedtreilisfpecificatis,  necnon  accef- 
fariis  eorundem  infra  Comitatum  predidlum  tam  infr4 
libertates  quam  extra  per  quofcunquez3  qualucrcunqtie 
habitisfailis per petratis  five  commiffis  ac  de  alits  Ar- 
ticulis S  Circuti/flantiis  premijfa  S  eorum  altquodvel 
aliquem  qualitercumque  concernentibus  plenius  veri- 
tate-m  &adeafdem  proditiones  &  aliapremiffa  audien- 
dum&  terminandum  fecundum  legem  i3confuetudineni 
hujus  Regni  Anglix  affignatis  per  Sacramentum  Sa- 
mueli Philipps,1'homxHead,  Georgii  Sparkesffhomx 
Lunn,  Johannii  IVaterman,  IVillielmi  Keyte,  Joban- 
7iis  Ufijer,  IFillielmi  Pangborne,  Arthuri  Aliiborne, 
iFillielmi  Deverell,  Jacobi  Garrifon,  Antkonti  Hart- 
ley., Roherti  Rogers,  ^homx  Knight  ^  I'bovix  Long 
proborum  &  legalium  hominum  Comitatus  predict  ad 
tunc  &  ibidem  jiiratortim  &  oneratorum  ad  inquiren- 
dum pro  dido  Domino  Rege  ^  Domina  Regina  & 
pro  corpore  Comitatus  prxd.prefentatum  cxiftit  modo 
^  forma  prout  patet  in  quodam  Indicf amenta  buic 
Schedule  annexo. 

LA.   JOHNSON. 

Middlefexff.Juratores  pro  DominoRege^  Domi- 
na Regina  fuper  Sacramentum  futim  prefentant  quod 
Richardus  Hill  nuper  de  Parochia  Sanfii  dementis 
Dacorum  in  Comitatu  Middlefex  Generofus  &  Carolus 
Dominus  Mohun  nuper  de  Parochia  predi&a  in  Comi- 
tatu predi£lo  Deum  prx  ocults  fuis  non  babentes  fed 
inftigatione  Diabolica  moti  S  fedu^i  nono  dieDecem- 
bris  Anno  Regni  Domini  S  Dominx  noftrorum  Guli- 
elmi &  Manx  Dei  Gratia  Anglix,  Scotix,  Franciee 
S  Hibernix  Regis  S  Reginx,  Fidei  Defenforum, 
&c.  i^arto,  vt  S  armis.  See.  apud  Parochiam  pre- 
dicant in  Comitatu  prediSlo  in  S  fuper  quendam 
IVillielmum  Mountford  Generofum  in  pace  Die  ^ 
di£iorum  Domine  Regis  &  Domine  Regine  nunc  ad 
tunc  i3  ibidem  exiftentem  Felonice  voluntarie  &  ex 
malitiis  fuis  precogitatis  infultum  fecerunt.  Ft  quod 
prcdiCusRichardus  Hill  cum  quodam  Gladio  (^Anglice 
a  Rapier)  deferro  S  Chalybe  conjeiio  valoris  quin- 
que  Solidorum  qitem  ipfe  idem  Richardus  Hill  in  manu 
fua  dextra  ad  tunc  B  ibidem  extraSlum  babuit  i3 
tenuit  prxfatum  IfiUielmum  Mountford  in  S  fuper 
dextram  partem  corporis  (^Anglice  the  Right-fide  of 
the  Body)  ipfius  H'llltelmi  Mountford prope  dextram 
Mammillam  (^Anglice  the  Right  Pap)  ejufdem  IVtl- 
lielmi  ad  tunc  i3  ibidem  Felonice  voluntarie  &  ex  ma- 
litia  fuaprecogitata  percujfit  &?  pupugit  (^Angltcedld 
ftrike  and  thruft)  dans  eidem  U'tllielmo  Mountford  ad 
tunc  S ibidem  cum Gladioextra£lo  prediCfo in  (3  fuper 
predt£iam  dextram  partem  corporis  ipfius  Wtllielmi 
Mountford  prope  dtCfam  dextram  Mammillam  ejuf- 
dem IViWelmi  unum  Vulnus  mortale  latitudtnis  unius 
P'lllicis  S  profunditatts  viginti  pollicum,  de  quo  qui- 
dem  vuinere  mortali  predidus  IVillielmus  Mouutford 
a  predido  ?!ono  die  Decembris  Anno  fupradi6io  ufque 
decimum  diem  ejufdem  Menfis  Decembris  Annojupra 
dt6io  apud  Parochiam  prxdi  flam  in  Comitatu  predtilo 
languebat  S  languidus  vixitj  quo  quidcjn  decimo  die 
T  1 1  2  Decembi-Sj 
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Decembris  Anno  fupra  dicio  predi^tis  U^illielmis 
Mountford  de  •vulnere  mortaii  prediSlo  afud  PAro- 
chiam  predtiUm  m  Comttatu  prediiio  oh  tit.  Et  quod 
predifius  Carolus  Domimis  Mobnn  tempore  Feloma  ^ 
Murdri  prediii.  per  prsfattim  Kichardttm  Hill  viodo 
^  jormapredtfiis  Felonicen)cliintarle  &  ex  vialitia 
fuaprecogttata  fa^orum  &  perpetratonm  ad  time  ^ 
ibidem  helomce  'volant arie  &  ex  malitia  fita  precogi- 
tata  fuit  pre/ens  auxiltans  abettans  confortmu  af 
fijiens  G  mauutenetis  prefatitm  Kicbardnm  Hill  ad 
predilfum  iVilltelmttm  Mountford  in  forma  predict  a 
Felontce  'uoluiitane  &  ex  malitia  fua  precogitata  in- 
terjiciendmi  &  murdrandum.  Et  fic  Jurat  ores  pre- 
diiiifuper  Sacramentttm  ftmm  prediSiim  dicimt  qtwd 
fredittus  Kichardtis  Htll  &  Carolus  Domimis  Mobun 
frefatp.m  IVtllielmum  Mountford  modo  S  forma  pre-- 
diflis  Felontce  vokmtarte  &  ex  malittis  fiiis  preco- 
ffitatis  interfecenint  &  rntirdra-verunt  contra  pacein 
dictorum  Domini  Regis  &  Domince  Regine  niinc^ 
coronavi  ©"  dignitates  fuas,  &c. . 

Then  his  Grace  remov'd  from  the  Wooll-Pack 
to  the  Chair,  which  was  placed  upon  an  Afcent 
juft  before  the  uppermoft  Step  of  the  Throne, 
and  ieated  himfelf  in  the  '-  hair. 

CI.  ofCr.  Serjeant  at  ArnlSj  make  Proclama- 
tion. '\\^'.'* 
Serjeant.  Oyez.  '.jin 
CI.  of  Cr.  Chief  Governor  of  the  Tower  of 
London^  return  the  Precept  to  you  diredted,  to- 
gether with  the  Body  oi Charles  Lord  Mobun  your 
Priloner,  forthwith  into  the  Court,  upon  Pain  and 
Peril  will  fall  thereon. 

Then  the  Deputy-Governor  of  the  'tower 
brought  the  Lord  Mobun  to  the  Bar,  having  the 
Ax  carried  before  him  by  the  Gentleman  Gaoler 
of  the  lower.,  who  ftood  with  it  at  thfc  Bar,  on 
the  Right-Hand  of  the  Prifoner,  turning  the 
Edge  from  him. 

The  prifoner  at  his  Approach  to  the  Bar,  made 
three  Bows,  one  to  his  Grace  the  Lord  High 
Steward,  the'  other  to  the  Peers  on  each  Hand, 
and  his  Grace  and  all  the  Peers  returned  the 
Salute  to  him. 

Lord  High  Steward.  My  Lords,  my  Voice 
wili  not  lerve  to  Ipeak  at  fuch  a  Diftance,  {o  as 
to  be  heard,  and  therefore  I  muft  beg  leave  of 
your  Lordfliips  to  come  down  to  the  Wooll-Pack 
again. 

Lords,     Ay,  Ay. 

Then  his  Grace  came  down,  and  feated  him- 
felf on  the  W  ooU-Pack. 

Lord  High  Steward.  My  Lord  Mohitn,  I  am  to 
let  your  Lordfhip  know,  you  are  not  to  hold  up 
your  Hand  upon  your  Arraignment  ;  and  I  am 
to  let  you  that  are  Council  at  the  Bar  likewife 
know,  that  both  you  and  the  Witnefles,  are  to 
dircd;  yourfelves  to  the  Court,  in  the  Style  of 
My  Lords,  fpeaking  to  the  Court. 

Then  there  was  a  little  Paufe,  after  which  his 
Grace  addreflfed  himfelf  to  the  Prifoner  thus. 

L.  High  Steward.  My  Lord,  you  arc  brought 
here  before  this  Supreme  Court  in  order  to  your 
Trial. 

1  he  Charge  againft  you  is,  for  the  Murder 
of  one  of  the  King's  Subje<fts,  which  is  a  Crime 
the  King  will  at  no  time  pafs  over  in  the  meaneft 
Man's  Cafe,  without  making  a  ftrift  Inquiry  into 
the  Offence,  and  caufing  due  Punifhmcnt  to  be 
inflided  on  the  Offender. 

This,  my  Lord,  is  ch?irged  upon  you,  not  by 
any  flight  InformatioHj  but  by  the  Grand  In- 


queft  of  this  County,  made  up  of  Gentlemen  of 
good  Worth  and  Confideration.  It  is  true,  that 
this  Inqueft  does  not  amount  to  much  more  than 
a  bare  Actufation  ;  and  therefore  it  ou^ht  not 
to  be  made  any  ule  of,  fo  as  to  prejudice  your 
Lordfhip's  Trial  ;  but  it  is  that  which  is  the 
Ground  of  prefenting  this  Black  Crime  before  my 
Lords  your  Peers,  who  cannot  receive  it  without 
fome  Trouble,  to  find  any  one  of  their  Body 
fufpedted  to  be  guilty  of  an  Adion  fb  Difhonour- 
able  as  this  is  reprefented  to  their  Lordfhips. 
*  My  Lord,  you  are  a  very  young  Man,  and 
therefore  it  is  to  be  hoped,  you  cannot  fb  early 
have  had  your  Hands  in  Blood.  And  the  fame 
Reafon,  becaufe  you  are  fb  young,  may,  per- 
haps, make  you  conceive,  that  you  are  under 
fome  greater  Difadvantage  in  making  your  De- 
fence, than  you  would  be  if  your  Experience  had 
been  longer. 

But  to  remove  any  Mifapprehenfion  you  can 
have  of  that  kind,  it  is  very  proper  to  put  your 
Lordfhip  in  mind,  that  you  have  the  good  For- 
tune now,  to  be  tried  for  this  Fadt  in  full  Par- 
liament, where  no  Evidence  will  be  received, 
but  fuch  as  muft  be  manifeft  and  plain,  beyond 
all  Contradiction ;  fb  that  you  have  nothing  to 
fear  here,  but  your  own  Guilt. 

In  the  next  Place,  my  Lord,  you  need  not  be 
difcourag'd  for  the  want  of  Council,  for  the  Ho- 
nour of  this  Court  is  fuch,  as  will  take  care  to  in- 
form you  of  any  Advantage  that  the  Law  can 
give  you.  And  you  may  be  farther  affured,  that 
no  Art  or  Skill  in  Arguing,  can  take  any  Place 
here,  either  againft  your  Innocency,  or  to  divert 
my  Lords  from  doing  you  exad:  Juftice.  Nay, 
Idare  prefume  to  fay,  on  the  Part  of  my  Lords, 
that  if  there  be  Room  for  any  Abatement  of  Se- 
verity, you  may  reafbnably  expedt  to  find  it  from 
their  Lordfhips. 

Thefe  Confiderations,  my  Lord,  cannot  but 
give  you  great  Confblation  under  your  unhappy 
Circumftances,  it  being  mofl  certain,  that  nothing 
but  your  own  Crimes  can  hurt  you. 

But  at  the  fame  time  I  muft  tell  you,  that  your 
Lordfhip  is  not  to  flatter  yourfelf  with  an  Expecta- 
tion or  Hope,  that  any  Favour  will  be  fhewed  you 
beyond  what  Honour  and  Juftice  can  allow  : 
And  I  hope  you  have  well  confidered,  that  it  is 
no  lels  than  your  Life,  your  Honour,  and  your 
Eftate,  that  you  are  now  to  defend,  infomuch, 
that  I  cannot  doubt  but  your  Lordfhip  has  recol- 
leded  and  prepared  yourfelf  for  the  Defence  of 
what  fo  very  much  concerns  you. 

I  will  not  therefore  detain  you  any  longer  than 
to  give  you  fome  Direftions  in  the  Order  and 
Method  of  your  Trial ;  and  thole  are,  that  your 
Lordfhip  do  give  Attention  carefully  to  the 
Reading  of  your  Indiftment.  That  you  give 
no  Interruption  to  the  Council  or  Witneffes 
when  they  fpeak  againft  you  ;  and  when  the 
proper  time  fhall  come  for  j  our  Witneffes  to  be 
examined,  and  that  you  are  to  be  heard  in  your 
own  Defence,  1  will  give  you  due  notice  of  it. 

Your  Lordfhip  may  alfb  be  certain,  that  when 
it  fhall  come  to  your  turn  to  fpeak,  you  fhall  be 
heard  with  all  the  Patience  and  Favour  that  the 
Matter  will  bear  ;  and  at  laft,  when  all  hath 
been  heard  that  can  be  faid  on  both  Sides,  your 
Lordfhip  needs  not  doubt,  but  that  my  Lords 
will  give  fuch  a  Judgment  as  will  be  fuitable  to 
the  Honour,  Juftice  and  Equity  of  this  great 
Court.  Clerk,  read  the  Indidraent  to  my  Lord, 
a  Clerk, 
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Clerk  of  the  '  f~^Harles  Lord  Mobun,  You  ftand 
Crown.  V  i  '  indifted  by  the  Name  of 
'  Charles  Lord  Mobun,  of  the  Parifh  of  St.  Clement 
'  Danes.,  in  thcConntv  oi Middlejex\  for  that  you, 
'  together  with  one  R/c/j^r^^///^  of  the  fame  Parifh 
'  and  County,  Gentleman,  who  is  fled,  and  with- 
'  drawn  from  juftice,  not  having  the  Fear  of  God 

*  before  your  hyes,  but  being  moved  and  feduced 
'  by  the  Inftigation  of  the  Devil,  the  9th  Day  of 

*  December,  in  the  4th  Year  of  the  Reign  of  our 
'  Sovereign  Lord  and  Lady  IVilltam  and  Mary,  by 
'  the  Graceof  Godof  i??/^to^,  Scotland,  France, 
'  and  Ireland,  King  and  Queen,  Defenders  of  the 
'  Faith,  £^c.  with  Force  and  7\rins,  ^c.  at  the  Parifh 

*  aforefaid,  in  the  County  aforelaid,  in  and  upon 
'  one  IVilltam  Motmtford,  Gent,  in  the  Peace  of 
'  God,  and  our  faid  Sovereign  Lord  and  Lady  the 
'  King  and  Queen,  then  and  there  being,  feJo- 
'  nioufly,    wilfully,   and  of  your  Malice  afore- 

*  thought,  did  make  an  AfTault.     And  that  he 

*  the  faid  Richard  Hill,  with  a  certain  Rapier 
'  made  of  Iron  and  Steel,  of  the  Value  of  5^. 
'  which  he  the  faid  Richard  Hill,  in  his  Right- 
'  Hand  then  and  there  had  and  held  drawn,  the 
'  faid  IFilliam  Mountford,  in  and  upon  the  Right- 
'  fide  of  the  Body  of  him  the  faid  U/'tlUam  Mount- 
'  ford,  near  the  Right  Pap  of  him  the  faid  Wil- 
'  ham,  then  and  there  felonioufly,  wilfully,  and 
'  of  his  Malice  aforethought,  did  ftrike  and  thrufl, 
'  giving  unto   him   the   faid  IVilliam  Mountford 

*  then  and  there,  with  the  Sword  drawn  aforelaid, 
'  in  and  upon  the  aforefaid  Right-fide  of  the 
'  Body  of  him  the  faid  William  Mountford,  near 
'  the  faid  Right  Pap  of  the  faid  William,  one 

*  Mortal  Wound  of  the  Breadth  of  one  Inch, 

*  and  of  the  Depth  of  twenty  Inches,  of  which 

*  faid  Mortal  Wound  the  aforefaid  William  Mount- 

*  ford.,  from  the  aforefaid  ninth  Day  oi December, 
'  in  the  Year  aforefaid,  unto  the  tenth  Day  of 
'  the  fame  Month  of  December,  in  the  Year  afbre- 

*  faid,  at  the  Parifh  aforefaid,  in  the  County 
'  aforefaid,  did  languifh,  and  languifhing,  did 
'  live,  on  which  faid  tenth  Day  of  December  in 
'  the  Year  aforefaid,  the  aforefaid  William  Mount- 
'  ford  of  the  Mortal  W^ound  aforefaid,  at  the  Pa- 
'  rifh  aforeftid,  in  the  County  aforefaid,  died. 
'  And  that  you  the  faid  Charles  Lord  Mobun,  at  the 
'  Time  of  the  Felony  and  Murder  aforefaid,  by 
'  the  aforefaid  R/c/7^i-(3?fl/7/,  in  Manner  and  Form 
'  aforefaid,  felonioufly,  wilfully,  and  of  his  Ma- 

*  lice  afore-thought,  done  and  committed,  then 
'  and  there  felonioufly,    wilfully,  and    of  your 

*  Malice  afore-thought,  were  prefent,  aiding, 
'  abetting,  comforting,  aflifling  and  maintaining 
'  the  a'orefaid  Richard  Hill,  the  faid   William 

*  Mountford  in  Form  aforefaid,  felonioufly,  wil- 

*  fully,  and  of  his  Malice  afore-thought  to  kill 

*  and  murder.  And  lb  that  you  the  faid  Charles 
'  Lord  Mobun,  and  the  {aid  Richard  Hill,  the  faid 
'  William  Mountford  in  Manner  and  Form  afore- 
'  faid,  felonioufly,  wilfully,  and  of  your  Malice 
'  afore-thought,  did  kill  and  murder,  againfl  the 
'  Peace  of  our  faid  Sovereign  Lord  and  Lady  the 

*  King  and  Queen,  their  Crown  and  Dignity. 

How  fay  you,  Charles  Lord  Mohun,  Are  you 
Guilty  of  this  Felony  and  Murder,  or  not  Guilty  ? 

L.  Mobun.     Not  Guilty,  my  Lords. 

Clerk  of  the  Crown.'  How  will  your  Lordfhip 
be  tried  ? 

L.  Mobun.     By  God  and.  my  Peers.    " 


Clerk  of  the  Crown.  God  fend  your  Lordfhip 
a  good  Deliverance. 

L.  H.gh  Steward. .    Will  your  Lordlhips  pleafe 
that  the  Judges  may  be  covered  ? 
.     JLiOrds.     Ay,  Ay. 

Then  the  Judges  put  on  their  Caps. 

Clerk  of  the  Crown.  Serjeant  at  Arms,  make 
Proclamation. 

Serjeant.     Oyez. 

Clerk  of  the  Crown.  If  any  one  will  give  Evi- 
dence on  the  Behalf  of  our  Sovereign  Lord  and 
Lady  the  King  and  Queen's  Majefties,  againft 
Charles  Lord  Mobun  the  Prifbner  at  the  Bar,  let 
them  come  forth,  and  they  fhall  be  heard,  for 
now  he  flands  at  the  Bar  upon  his  Deliverance.    ' 

L.  High  Steward.  You  Gentlemen  that  are  of 
the  King's  Council,  will  you  begin  ?       . ,  ; 

Mr.  Serj.  I'hompfon.  May  it  pleafe  your 
Lordfhips,  I  am  of  Council  for  the  King  and 
Queen,  againft  my  Lord  Mohun  tlie  Prifon.er  at 
the  Bar,  who  ftands  indiAed  for  the  Murther  of 
one  William  Mountford. 

L.  Mohun.     My  Lords. 

L.  High  Steward.  My  Lord  Mohun,  what 
does  your  Lordfliip  fay  ? 

L.  Mohun.  Do  not  your  Lordlhips  think  it 
proper,  that  I  Ihould  have  Pen,  Ink  and  Paper  ? 

Lords.     Ay,  by  all  means.  .  . 

L.  High  Steward.     Yes,   give  my  Lord  Pen, 
Ink  and  Paper. 
Which  were  carried  to  him  by  one  of  the  Clerks. 

L.  High  Steward.     Go  on.  Sir,  now. 

Mr.  Serj.  "ithompfon.  My  Lord  Mohun  ftands 
indided  here  before  your  Lordlhips,  for  the  Myxt' 
der  o{  one  William  Mountford,  and  the  Indid:ment 
fets  forth,  that  one  Rjchard  Hill,  who  is  fince  fled 
from  Juftice,  did  upon  the  9th  of  December  laft, 
make  an  Afi'ault  upon  this  fame  William  Mount- 
ford, and  that  the  laid  Lord  Mohun,  did  like  wile 
make  that  Aflauk.  The  Indidtment  particularly 
fets  forth,  that  this  Hill,  by  a  Sword  or  Rapier, 
which  he  had  in  his  Hand,  did  give  this  William 
Mountford  a  Wound  on  his  Right-fide,  and  that 
Mountford  did  languilh  of  that  Wound  till  the 
next  Day,  which  was  the  i  oth  oi December,  when 
he  died  ;  and  that  at  the  Time  of  the  giving  the 
Wound,  my  Lord  Mohun  was  prefent,  and  was 
aiding,  abetting,  afllfting,  and  comforting  of 
Hill;  and  thereupon  we  do  fay,  he  is  Guilty  of 
this  Murder,  and  for  this  he  ftands  indidted.  It 
is  my  Duty  to  open  the  Indidment  to  your  Lord- 
fhips, we  Ihall  call  our  Proofs,  and  give  you  the 
Evidence,  and  then  leave  it  to  your  Lordfhipa 
Judgment.  , 

Mr.  Att.  Gen.  Sir  John  Somers.  My  Lords,  the 
Indidtment  has  been  open'd,  and  by  that  your 
Lordfhips  fee,  the  Noble  Lord  at  the  Bar  ftands 
charged  with  the  High  Crime  of  Murder. 

My  Lords,  his  Peerage  gives  him  a  Right  to 
be  tried  in  this  Great  and  Noble  Court ;  and 
as  my  Lord  has  juft  Reafbn  to  put  a  high  \'alue 
upon  this  Privilege,  fb  on  the  other  Hand, 
their  Majefties,  who  are  making  Inquifition  for 
the  Blood  of  one  of  their  Subjeds,  have  a  full 
AfTurance,  that  no  Companion  for  my  Lord's 
Youth,  no  Confideration  for  his  Qiialic)-,  or  Re- 
gard for  one  of  your  own  Order,  will  make  your 
Lordlhips  unmindful  of  the  heinous  Nature  of  the 
Crime,  or  caufe  any  Variation  in  the  Steadinefs 
of  your  Juftice. 

It  is  true,  my  Lords,  the  Difference  between  the 
Trial  of  a  Peer  and  a  Commoner  is  very  great, 

buc 
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but  there  is  no  Difference  in  the  Crime,  whether 
committed  by  one  or  the  other :  It  is  the  fame 
Law  by  which  they  muft  be  tried  and  judged ; 
and  that  Fadt  which  would  be  Murder  in  the 
meaneft  Subject,  is  no  lefs  than  Murder  if  com- 
mitted by  the  greateft  Peer. 

My  Lords,  it  is  not  infifted  upon,  that  the 
Noble  Lord  at  the  Bar  gave  the  Mortal  Stroak 
with  his  own  Hand  ;  Nor  is  it  fo  alledged  in  the 
Indidment:  The  Indidlment  findeth  the  Wound 
to  have  been  given  by  the  Hand  oi  Richard  Hill  i 
but  if  my  Lord  the  Prifoner  was  of  his  Party,  if 
he  concurr'd  with  him  in  the  Thing,  if  he  was 
prefent  and  abetting  to  the  Fa6t,  though  he  did 
not  ftrike  a  Stroak,  though  he  was  no  more  than 
a  Looker-on  when  the  Thing  was  done,  the  Law 
faith.  He  is  a  Principal  in  the  Murder. 

Whether  my  Lord's  Cafe  will  fall  within  this 
Rule,  is  the  Point  for  your  Lordfhips  to  deter- 
mine, when  the  Witneffes  are  heard. 

My  Lords,  it  is  my  Part  to  give  an  Account 
of  the  Nature  of  the  Evidence,  to  the  end,  that 
your  Lordlhips  may  more  eafily  go  along  with 
the  Witneffes,  as  they  arc  examined,  and  more 
readily  make  your  Obfervations  upon  what  they 
lay. 

This  I  fliall  do  as  fhortly,  and  as  exadly  as  I 
can,  without  pretending  to  aggravate  any  thing, 
which  I  could  never  think  did  become  any  one 
in  my  Station ;  and  I  am  fure,  would  be  to  very 
]ittle  purpofe  before  fuch  a  Judicature  as  this ; 
for  after  all,  your  Lordfhips  will  found  your 
Judgments  upon  the  Fadt,  not  as  it  is  reprelent- 
ed  by  us,  but  as  it  appears  upon  the  Oaths  of  the 
Witnefles. 

The  Time  when  the  Fa<ft  for  which  my  Lord 
is  to  be  tried  was  committed,  was  the  9th  Day  of 
December  laft. 

The  Occafion  of  it,  was  this. 

Captain  Hill,  the  Perfbn  mentioned  in  the  In- 
diftment,  had  for  fome  time  before  made  Ad- 
dreflfes  of  Courtfliip  in  the  Way  of  Marriage,  to 
one  Mrs.  Bracegirdle,  an  Aftrefs  in  the  Play- 
Houfe }  But  thefe  Propofals  were  totally  rejeft- 
cd.  This  put  Mr.  Hill  in  a  very  great  Rage, 
and  he  declared,  that  yix.  Mount  ford  (the  Perfon 
flain  )  was  the  only  Man  that  ftood  in  his  way, 
and  with  many  Execrations,  exprefled  his  Refb- 
lution  to  be  revenged  upon  him:  This  he  did 
at  feveral  times,  and  before  feveral  Perfbns. 

The  fame  Day  the  Faft  was  committed,  in 
the  Morning,  my  Lord,  who  is  now  at  the  Bar, 
and  Captain  H///,  went  together  to  hire  a  Coach 
to  go  to  Tottertd^e,  and  diredted  the  Coachman 
to  have  fix  Horles  ready,  but  to  be  waiting  for 
them  in  Drury-Lane  near  the  Play-Houfe,  with 
only  two  Horfes  in  his  Coach,  about  nine  a 
Clock  the  fame  Night.  My  Lord  and  Captain 
Hill  dined  together  that  Day,  at  a  Tavern  in 
Cove nt-Gar den  j  and  here  much  of  their  Difcourfe 
was  about  Mrs.  Bracegirdle ;  and  both  of  them  did 
freely  declare  their  Opinion,  that  Mr.  Mountford 
lay  with  her.  But  the  Principal  of  their  Dif- 
courfe, was  in  relation  to  a  Defign  which  they 
had  formed  for  the  feizing  upon  Mrs.  Bracegirdle^ 
and  forcing  her  into  a  Coach,  and  carrying  her 
away  fomewhere  into  the  Country. 

This  was  to  be  executed  that  Night ;  and  ac- 
cordingly they  were  then  providing  Arms  for  that 
purpole:  Mr.  Hill  d]d  acquaint  my  Lord,  that  the 
Soldiers  would  be  ready  by  the  time  j  and  my 
Lord  took  Notice,  that  the  carrying  her  off,  would 


ftand  Mr.  H;//in  50  /.  at  leaft.  Thereupon  (as 
your  Lordfhips  will  hear  from  the  Evidence)  Mr. 
Hill  ufed  this  ExprefTion,  If  the  Villian  refift,  I 
will  ftab  him  j  and  then  my  Lord  was  pleafed  to 
fay,  That  he  would  ftand  by  his  Friend. 

After  they  had  continued  there  fome  time, 
being  about  to  part,  Mr.  Hill  told  my  Lord, 
That  unlefs  he  was  at  the  Play-Houfe  by  fix  a 
Clock,  the  Thing  could  not  be  effeded,  and  he 
fhould  be  undone  :  But  my  Lord  promifed  to  be 
there  at  the  time. 

Accordingly  they  both  met  at  the  Play-Houfc, 
and  after  they  had  been  behind  the  Scenes,  and  in- 
formed themfelves  that  Mrs.  Bracegirdle  would  not 
be  there  that  Night,  they  left  the  PJay-Houft. 

But  it  feems  they  had  got  Intelligence,  that 
fhe  was  to  fup  that  Night  atone  Mr.  Page's  Houfe 
in  Drury-Lane ;  and  therefore  they  planted  them- 
felves with  their  Soldiers  near  that  Place,  over 
againfl  my  Lord  Cranjen's  Houfe. 

Lord  High  Steward.  They  j  who  do  you  mean  ? 

Mr.  Attorney  General.  My  Lord,  the  Prifoner  at 
the  Bar  and  Mr.  Hill.  After  they  had  continued 
there  for  a  confiderable  time  (I  think  till  towards 
nine  a  Clock)  they  began  to  have  a  Jealouiy, 
that  they  might  be  under  fome  Mifinformation  ; 
and  therefore  ordered  the  Coachman  to  drix^e 
them  into  Howard-ftreet,  the  Place  where  Mrs. 
Bracegirdle  lodged,  and  obfcrving  fome  Perfbns 
walking  near  her  Lodging,  they  faid,  they  doubted 
they  were  deceived,  and  had  been  betrayed. 

But  they  foon  came  back  again  to  Drury-Lane^ 
and  fixed  themfelves  in  their  former  Station. 
About  Ten  a  Clock,  Mrs.  Bracegirdle,  accompa- 
nied with  Mr.  Page  (at  whofe  Houfe  fhe  had  been) 
and  with  her  Mother,  and  (I  think)  her  Brother, 
going  Home ;  when  they  came  to  the  Place 
where  the  Coach  ftood,  with  the  Door  open, 
and  my  Lord  at  the  Bar  placed  in  the  Coach; 
and  feveral  Cafes  of  Piftols  by  him,  the  Soldiers, 
together  with  Captain  Hill^  came  up  to  Mrs. 
Bracegirdle,  feized  upon  her,  and  would  have 
forced  her  into  the  Coach:  Mr.  Hill  endeavoured 
with  Violence,  to  force  away  Mr.  Page,  who 
was  then  leading  her,  and  ftruck  him  ;  but  Mrs. 
Bracegirdle's  Mother  holding  her  about  the  Mid- 
dle, they  could  not  readily  get  her  into  theCoach, 
and  during  this  Struggle,  there  was  an  Opportu- 
nity given  to  Mr.  Page  to  call  for  Help,  and 
feveral  Perfons  coming  prefently  from  the  Houfcs 
near,  and  the  People  in  the  Street  beginning  to 
rife  upon  them,  they  found  it  impradicable  to 
effedt  their  Defign  at  that  Time. 

Thereupon  the  Soldiers  were  difrniffed,  but 
my  Lord  and  Mr.  Hill,  would  not  be  denied  the 
Liberty  to  wait  upon  Mrs.  Bracegirdle  to  her  Lodg- 
ing, and  accordingly,  together  with  Mr  Page  and 
her  Mother,  and  other  Perfbns,  they  went  toge- 
ther to  Mrs.  Bracegirdle's  Lodging,  at  one  Mrs. 
Browne's  Houfe  m  Howard-fir ect.  Mr.  Mountford's 
Houfe  was  in  Norfolk-ftreet,  below  Hcward-fireet. 
Howard-ftreet  is  a  Crofs  Street,  wliich  leads  from 
Arundel-ftreet,  and  through  Norfolk- (ireet  to 
Surrey-ftreet  -J  and  fb  it  was  not  pofFible  for  Mount- 
ford  to  come  to  his  own  Houfe,  but  whoever 
fhould  fix  themfelves  in  Howard-fircet^  muft  have 
the  Opportunity  of  feeing  him. 

As  they  were  going  along,  /////  fwore  he  would 
be  revcng'd^  but  nam'd  no-body. 

After  that  Mrs.  Bracegitdle  and  the  Company 
were  come  to  her  Lodging,  fhe  and  her  Mother, 
and  Page  went  into  the  Houfe :  My  Lord  Mobun 

and 
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and  Mr.  Hill  ftaid  in  Howard-fireet,  and  there 
continued  tor  near  two  Hours  together,  and  for 
the  moft  part  of  that  Time,  with  their  Swords 
drawn. 

Mr.  Mountford,  as  it  happen'd,  did  not  come 
Home  till  late  that  Night ;  fo  that  their  Stay 
being  long,  my  Lord  and  Mr.  /////  thought  fit 
to  fend  for  Wine,  and  had  one  or  two  Bottles, 
■which  they  drank  in  the  Street,  near  Mrs.  Brace' 
girdle's  Lodgings. 

During  this  Time,  they  were  heard  to  fay 
(that  is,  one  of  them  was^  but  which  of  them, 
by  reafon  of  the  Darknefs,  we  cannot  tell)  that 
if  he  could  not  be  revenged  that  Night,  he  would 
the  next  Morning;  upon  which,  a  Boy,  who 
■was  there  with  them  ;  (but  who  the  Boy  was  we 
cannot  difcover)  faid,  Good  my  Lord,  do  not  do 
it,  alter  your  Refblution.  I  did  obferve  before, 
that  Mrs.  Bracegirdle  fupped  that  Night  at  Mr. 
Page's  Houfe,  and  Mrs.  Page  having  heard  of  the 
great  Outrage  and  Tumult  in  the  Street,  and 
that  her  Husband  was  gone  home  with  Mrs. 
Bracegirdle,  and  being  under  a  great  Concern 
for  his  Safety,  thought  fit  to  follow  him  thither. 
As  (he  entred  into  the  Houfe,  (he  faw  my  Lord 
Mf)biin  and  Captain  Hill  near  the  Door ;  and  pre- 
fently  after,  before  fhe  could  have  a  full  Relation 
ofwhathad  happened  in  Drury-lane,  Mrs. Browne, 
the  Owner  of  the  Houfe  where  Mrs.  Bracegirdle 
lodged,  came  into  the  Room,  and  told  them, 
That  my  Lord  Mohun  and  Hill  were  waiting  for 
Mr.  Mountford,  and  that  (he  was  apprehenfive  it 
•was  with  no  good  Intention.  Thereupon  Mrs. 
Page  thought  it  requifite  to  go  to  Mrs.  Mountford's 
Houfe  to  give  her  Notice  of  it,  and  to  defire  her 
to  find  out  where  her  Husband  was,  and  to 
caution  him  not  to  come  Home,  unlefs  he  brought 
a  good  Guard  with  him. 

As  fhe  went  out,  fhe  faw  them  both  ■with  their 
Swords  drawn,  and  fhe  acquainted  Mrs.  Mount- 
ford  with  it,  who  fent  to  feveral  Places  in  Search 
of  her  Husband;  but  fhe  was  fb  unfortunate,  that 
the  Meffengers  could  not  find  him. 

Whilfl  this  was  doing,  the  Watch  came  into 
Howard-Jireet,  being  alarm'd  at  the  Report  that 
two  Gentlemen  were  drinking  in  the  Street, 
and  walking  there  with  their  naked  Swords. 
The  Watch  demanded  of  my  Lord  Mohun,  why 
he  had  his  Sword  drawn.  My  Lord  was  pleafed 
to  return  them  this  Anfwer,  That  he  was  a 
Peer  of  the  Realm,  and  bid  them  touch  him  if 
they  durfl.  They  then  asked  Hill,  why  his  Sword 
was  out,  and  my  Lord  made  the  Excufe  for  him. 
That  Hill  had  lofl  his  Scabbord. 

The  Watch  obferving  the  Drawer  who  at- 
tended upon  them,  and  knowing  that  he  lived  at 
a  Tavern  in  Surrey-ftreet,  ■went  to  inform  them- 
felves,  who  thefe  Perfons  fhould  be,  that  were 
walking  in  fuch  a  Manner  at  that  time  of  Night. 
But  they  were  hardly  got  into  the  Houfe  before 
they  heard  the  Cry  of  Murder. 

The  WitnelTes  will  inform  your  Lordfhips, 
that  as  Mr.  3Iountford,  about  twelve  a  Clock,  was 
coming  home,  my  Lord  Mohun  met  him,  and 
faluted  him.  Mr.  Mountford  faid.  My  Lord 
Mohiin,  What  does  your  Lordfhip  do  here  at  this 
time  of  Night?  and  my  Lord  made  Anfwer,  He 
fuppofed  Mr.  Mountford  had  been  fent  for.  No, 
no,  fays  Mountford,  I  came  by  Chance.  My 
Lord  faid  to  him  again,  I  fuppofe  you  have  heard 
about  the  Lady.  Mr.  Mountford  anfwcrcd,  I 
hope  my  Wife  has  given  your  Lordfhip  no  Of- 


511 


fence.  No,  fays  my  Lord  Mohun,  It's  Mrj, 
Bracegirdle  1  mean.  To  this  the  P.eply  of  Mr. 
Mountford  was,  Mrs.  Bracegirdle  is  no  Concern  of 
mine  ;  but  I  hope  your  Lordfhip  does  not  coun- 
tenance any  ill  Adion  of  Mr.  /////. 

Upon  this  /////  came  up  to  them,  and  faid  to 
my  Lord,  It  was  not  a  Time  to  difcourfe  of  thofe 
Matters ;  and  as  my  Lord  continued  to  talk  with 
Mountford,  Hill  ftruck  Mountford  firft,  and,  in  a 
manner,  at  the  fame  Inftant  made  a  Pafs  at  him, 
and  run  him  clean  through  the  Body,  and  this 
before  Mr.  Mountford's  Sword  was  drawn.  Im- 
mediately, upon  this,  there  was  a  Cry  of  Murder, 
and  the  Watch  came  with  what  hafle  they  could, 
and  took  my  Lord  Mobun^  but  Hill  was  fled ;  when 
my  Lord  was  taken,  his  Sword  was  not  drawn. 

As  loon  as  my  Lord  Mohun  was  taken,  the 
firft  Queftion  he  asked  was.  If  Hill  was  appre- 
hetided  ;  and  when  he  was  told,  he  was  not,  he 
faid  he  was  glad  of  it,  and  he  did  not  care  if  he 
were  hang'd  for  him.  And  he  faid,  adding  at 
the  fame  time.  That  he  was  forry  that  Mr.  Htll 
had  fb  little  Money  about  him,  and  wifhed  him 
all  that  he  had  in  his  own  Pocket ;  and  he  did 
then  alfo  own  to  the  Watch,  that  he  had  changed 
Coats  with  Mr.  Hill,  and  had  Hilts  Coat  on  him 
at  that  time. 

My  Lords,  this  is  the  Subftance  of  the  Evi- 
dence, and  in  this  Order,  with  your  Lordfliips 
Leave,  we  fhall  offer  the  Proofs  to  your  Lord- 
fhips ;  I  do  not  doubt,  but  your  Lordfliips  will 
attend  to  the  Evidence  with  all  Care,  and  will 
determine  upon  it  according  to  Juftice  and  Ho- 
nour. I  will  detain  your  Lordfliips  no  longer, 
but  proceed  to  call  the  Witneffes  to  prove  what 
I  have  opened. 

L.  H.  Steward.  Pray  call  your  WitneflTes  toge- 
ther, and  let  me  know  who  you  begin  with. 

Mr.  y^tt.  Gen.  My  Lords,  We  do  not  know 
what  Place  is  defigned  for  the  Witneffes ;  but  if 
they  are  to  be  on  the  other  Side,  and  this  Croud 
do  interpofe  between  us  and  them,  it  will  be  im- 
poffible  for  us,  who  are  the  King's  Council,  to 
hear  what  they  fay,  or  know  how  to  proceed. 

L.  H.  Steward.  There  mufl  be  Room  made 
there  for  the  Witneffes;  where  are  your  Wit- 
neffes Mr.  Attorney? 

Clerk  of  the  Crown.  If  youpleafe  to  name  them. 
Sir,  we  will  call  them. 

Mr.  Att.  Gen.  Call  Mr.  John  Hiidfon,  and  Mr. 
George  Powel. 

Lord  High  Steward.  I  know  not  how  this  is  or- 
dered, but  Way  muft  be  made  there  by  the  Bar, 
that  the  Prifoner  may  fee  the  Witneffes,  and  they 
him. 

Mr.  Att.  Gen.    Yes,  my  Lord,  by  all  means, 
Mr.  Scrj.  ^remain.     If  your  Lordfliips  pleafe, 
the  WitneflTes  will  be  moft  conveniently    heard, 
if  they  come  and  ftand  by  us. 

Mr.  Att.  Gen.  If  your  Lordfliips  pleafe,  it  will 
not  be  poflible  either  for  my  Lord  at  the  Bar,  or 
for  us,to  hear  what  the  Witnefles  fay,  unlels  they  be 
brought  into  this  Place  to  fland  between  us. 

L.  H.  Stew.  My  Lord  Great  Chamberlain,  be 
pleafed  to  give  order  for  them  to  be  brought  in 
thither. 

Then  the  Lord  Great  Chamberlain  went  down 
to  the  Bar. 

L  Gr.  Cham.  The  Witneffes  muft  be  brought 
to  this  Place. 

And  accordingly,  Way  was  made  for  the  Wit- 
neffes, 


^12      149-  ^'^^  ^^^^^  ^f  Charles  Lord  Mohun,     4.  W.  &  M. 


nefles,  as  called,  to  ftand  at  the  Bar  between  the 
Prifoner  and  the  King's  Council. 

L.  II.  Stew.     Give  mc  the  Name  of  him  that 

you  begin  with.  .  ,  ,t    -5  r 

Mr.  At.  G.  We  begin,  my  Lords,  with  Mr.  fokm 
Htidfon.  iVbo  came  to  the  Bar,  and  one  of  the  Clerks 
held  the  Book  to  hm,  upon  "which  he  laid  his  Hand. 

a  of  the  Cr.  Hearken  to  your  Oath,  Sir  j  The 
Evidence  that  you  fliall  give  on  the  Behalf  of  our 
Sovereign  Lord  and  Lady  the  King  and  Queen  s 
Maiefties  againft  Charles  Lord  Mohun,  the  Pri- 
foner at  the  Bar,  (hall  be  the  Truth,  the  whole 
Truth,  and  nothing  but  the  Truth:  So  help  you 
God  C^the?!  he  kijfed  the  Book.) 

Mr.  Att.  Gen.  Mr.  Hiidfon,  Do  you  give  my 
Lords  an  Account  what  you  know  of  any  Appli- 
cations of  Courtlhip  made  to  Mrs.  Bracegirdle  by 
Mr  H///,  and  what  became  of  it ;  and  what  you 
heard  HtU  fay  about  her,  or  about  any  one  elfe 
relating  to  that  Matter. 

Hudfon.  My  Lord,  I  had  the  Honour  to  be 
invited  to  Supper  with  my  Lord  Mohun,  at  the 
Kofe-'Ta'vern  in  Convent-Garden,  where  I  found 
Captain  Hill  with  his  Lordfliip. 

Mr.  Att.  Gen.  When  was  this,  Sir?  tell  the  time. 
Htid.  This  was  three  Nights  before  this  un- 
fortunate Accident  happen'd,  there  I  found  Cap- 
tain Hill,  and  we  fupped  together;  and  after 
Supper,  Captain  Htll  raifed  a  Dilcourfe  of  Mrs. 
Bracegirdle  2LX\A  Mr.  Moiintford;  fays  he,  I  fhould 
not  doubt  the  Succefs  of  my  Amour  with  Mrs. 
Bracegirdle,  if  I  were  not  obftrufted  by  Mount- 
ford,  whom  I  defign  to  be  the  Death  of:  This  is 
Truth  upon  my  Oath.  My  Lord  Mohun  was  in 
the  Company;  but  I  cannot  fay  that  my  Lord 
made  any  Reply  to  the  Thing,  or  took  any  Notice 
of  it ;  But  this  Captain  Hill  did  fay,  not  only 
then,  but  feveral  times  before. 

Ml*.  Att.  Gen.  Did  he  fay  it  at  any  other  time 
in  your  Hearing  ? 

Hud.     Yes,  feveral  times  before. 
Mr.  Att  Gen.     Do  you  know  any  thing  more 
of  this  matter? 

Hud.  No  more,  than  that  my  Lord  Mohun, 
that  very  Night  that  Mr.  Mountford  was  killed, 
and  Capt.  Hill,  came  into  the  Scene  Room  of  the 
Play-Houfe,  and  my  Lord  Mohun  had  Capt.  Hilfs 
Coat  on,  and  Capt.  Hill  had  my  Lord  Mohun  s 
Coat  on,  and  they  changed  their  Cloaths  in  the 
Play-Houfe.  I  faw  them  change  their  Cloaths ;  but 
what  their  Defign  was,  1  cannot  tell. 
Mr.  Att.  Gen.  When  was  that.  Sir  ? 
Hud.  That  very  Night  that  the  Gentleman 
that  is  dead,  Mr.  Mountford,  was  killed. 

Mr.  Att.  Gen.  You  fay.  That  my  Lord  Mohun 
was  prefent  when  that  Difcourfe  of  Hill  was, 
about  Mountford  at  the  Tavern. 

Hud.   Yes,  but  I  cannot  fay  my  Lord  took  any 
Notice  of  it,  for  he  made  no  Reply  that  I  heard. 
L.  H.  Stew.  Have  ^ou  done  with  this  Witnefs  ? 
Mr.  Att.  Gen.    Yes,  my  Lord,  / 

Hud.    This  is  all  that  I  know  of  the  Matter. 
L.  H.  Stew.     My  Lord  Mohun,  have  you  any 
thing  to  fay  to  this  Witnels; 
L.  Moh.     No,  my  Lord. 
Mr.  Att.  G.    Then  our  next  Witnefs's  Name  is 
George  Powell.  (IVho  -was  fworn  in  like  manner.) 
Mr.  Att.G.  Mr  Poa;e //,You  have  heard  the  Que- 
ftions  that  have  been  ask'd  Mr.  Hudfon.    Pray  will 
you  make  Anfwers  to  them ;  and  give  my  Lords  an 
Account  what  you  know  of  this  Matter. 
Powell.    May  it  pleafe  your  Lordftiips,  about 


5  or  6  Days  before  Mr.  Mountford  was  wounded, 
I  was  in  Company  with  Captain  Hill,  and  he  be- 
gan Mrs.  Bracegirdle' s  Health.  I  told  him  I  would 
pledge  it.  Says  he,  I  am  fure  there  is  no  Bar 
between  me  and  Mrs.  Bracegirdle,  but  Mountford  i 
and  I  am  refolved  to  be  revenged  on  him,  one 
way  or  another.  About  3  Days  afterwards  I  was 
at  Supper  with  my  Lord  il^;Z; //wand  Captain  Hill, 
and  another  Gentleman,  and  the  fame  Diicourfe 
arofe  again,  and  Captain  Hill  whifpered  me  in 
the  Ear,  fiys  he,  I  am  refolved  to  have  the  Blood 
o?  Mountford.  I  told  him  I  did  not  think  it  fit  for 
him  to  fpeak  (^o  behind  a  Gentleman's  Back,  and 
to  me,  who  was  his  Friend.  I  faid,  I  would  ac- 
quaint Mr.  Mountford  what  he  (aid,  and  I  did  not 
doubt  but  he  would  give  him  the  Satisfadlion  of  a 
Gentleman  for  any  Injury  he  did  him.  I  heard 
no  further  Diicourfe  at  that  time,  nor  do  I  know 
more  of  that  Matter,  till  the  Night  that  Mr. 
Mountford  was  wounded,  when  I  law  him  lying 
upon  the  Parlor  Floor,  and  afterward  faw  him 
laid  to  Bed,  and  flue  up  all  Night  with  him, 
and  about  four  a  Clock  in  the  Morning,  I  asked 
Mr.  Mountford  how  the  Thing  happened.  He 
told  me  Captain  Hill  killed  him  bafely  ;  1  asked 
him  if  his  Sword  was  drawn;  Yes,  fays  he,  but 
it  was  after  I  had  received  my  Wound,  for  whilft 
my  Lord  Mohun  talked  to  me,///// run  me  thro'. 

Mr.  Att.  G.  At  that  time,  when  thofe  Words 
were  fpoke  at  Supper,  That  he  defigned  to  be 
the  Death  o(  Mountford,  was  my  lord  prefent? 

Powell.  Yes,  my  Lord  Mohun  was  prelent,  but 
he  was  talking  to  Colonel  Tredenhani. 

Mr.  Att.  G.  Did  my  Lord  Mohun  fay  any 
thing  to  what  Hill  faid  ? 

Powell.  I  did  not  hear  him  make  any  Anfwer 
to  it  at  all. 

Mr.  Att.  G.  Do  you  know  any  thing  elfe  in 
relation  to  this  Fad;  ? 

PoiveU.  Nothing  elfe,  but  that  Captain  Hill 
did  give  a  Letter  to  be  delivered  to  Mrs.  Brace- 
girdle, but  I  know  not  whether  it  was  delivered 
or  not,  and  he  often  told  me,  he  would  marry 
her  with  all  his  Heart. 

Mr.  Att.  G.  You  fliy  you  had  that  Difcourfe 
with  Mountford,  when  he  lay  a  dying  ? 

Powell.  It  was  about  four  a  Clock,  and  he 
died  about  One. 

Mr.  Att.  G.  Was  there  any  thing  faid  about 
my  Lord  Mohun  at  that  time  ? 

Powell.  Nothing,  but  that  my  Lord  Mohun  was 
talking  to  him,  whilft  the  other  run  him  thro'. 

L.  H.  Stew.  If  1  undcrftand  you  aright,  you 
fay  nothing  againft  my  Lord  Mohiin,  but  his  be- 
ing by  one  time  at  Supper  when  /////  laid  fome 
Words  about  Mountford;  and  then  the  other 
thing  you  fay  is,  what  Mountford  told  you  after 
he  was  wounded.  That  my  Lord  was  talking 
to  him,  when  Hill  gave  him  the  Wound? 

Powell.  Yes,  my  Lord,  That  is  all  that  I  heard. 

L.  H.  Stew.  Has  your  Lordfliip  any  thing  to 
fay  to  this  Witnefs  ? 

L.  Mohun.     No,  my  Lord. 

Mr.  Att.  G.  The  next  Witnefs  that  we  fliall 
defire  to  call  is  Mrs.  Knight.       QVho  was  fzvorii.') 

Mrs.  Knight  I  have  nothing  to  fay  to  my 
Lord  Mohun  ;  but  what  I  have  to  fay,  is  to  Mr. 
Hill.  About  4  Days  before  Mr.  Miuntford  was 
killed,  Mr.  Hill  came  to  me,  and  ipoke  to  me 
about  Mrs.  Braceg^trdle:  He  told  me  he  was  fatis- 
fied  fhe  hated  him.  I  told  him  !  did  not  believe 
ihe  hated  any  Body,  or  loved  any  Body  ?    Yes, 

he 
t 
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he  faid,  fhe  did  love  fomc  Body,  but  he  had 
thought  of  a  Way  to  be  even  with  that  Body. 
Upon  the  iVednefday  Night  before  Mr.  Mountford 
was  killed,  he  came  to  me  as  I  was  coming  out 
of  the  drcfTing  Room  i  faith  he,  Mrs.  Knight^ 
let  me  fpeak  a  Word  with  you  j  fays  he,  You  are 
very  great  with  Mrs.  Bracegirdle^  and  I  defire  you 
to  be  fo  kind,  as  to  fpeak  to  her  for  me,  and  I 
would  beg  of  you,  if  you  would  give  me  leave,  to 
give  her  this  Letter  from  me :  No,  faid  I,  Mr. 
Hill^  I  beg  your  Pardon;  you  fay  fhe  hateth  you, 
and  if  fhe  hateth  you,  fhe  will  not  love  any  Body 
that  fpeaketh  for  you;  and  I  am  not  fond  of 
creating  my  felf  Enemies  in  the  Houfe,  know- 
ing I  have  fbme  already.  What  Enemies,  faith 
Mr.  7/;7/,  Mountford  do  you  mean'  And  then 
repeating  a  great  Oath,  I  fhall  find  a  Way  with 
him  fpeedily. 

L.  H.  Stew.     A  Way,  with  what  ? 
Mrs.  Knight.     A  Way  with  him  fpeedily ;  Hill 
{aid  it  of  Mr.  Mountford. 

L.  H.  Stew.  What  do  you  call  this  Witnefs  for, 
Mr.  Attorney  ?  what  Ufe  do  you  make  of  her  Evi- 
dence againft  my  Lord  Mohttn  ? 

Mr.  Att.  G.  My  Lord,  the  Ufe  that  we  would 
ihake  of  thefe  Witneffes,  is  to  give  an  Account  of 
the  whole  Fact  from  the  Beginning  to  the  End, 
Hilfs  Malice,  and  what  was  the  Occafion  of  it, 
his  Defign  in  coming  there  that  Night,  and 
what  he  did,  and  to  leave  it  to  your  Lordfhips, 
to  judge  what  Influence  this  will  have,  how  far 
it  will  afFedt  my  Lord  Mohun.  The  next  Witnefs 
is  Mrs.  Sandys. 

L.  H.  Stew.    What  is  this  Woman's  Name  ? 
Mr.  Att,  G.     Mrs.  EUzaheth  Sandys. 

(^She  was  fwcrn^ 

Mr.  Att.  G.  Mrs.  Sandys,  give  my  Lords  an  Ac- 

connt,  whether  you  were  prefent  with  my  Lord 

M'hun  and  Mr.  Hill  at  the  Tavern  that  Day  that 

Mr.  Mountford  was  killed,  and  what  pafled  there. 

Sandys.  I  dined  with  my  Lord  Mohim  and 
Captain  Hill,  at  the  Three  1'uns  in  Sbandois-ftreet, 
and  there  arofe  a  Difcourfe  about  Mrs.  Bracegir- 
dle  and  Htll,  and  my  Lord  Mohun  asked  me.  If  I 
thought  JWo/wr/orrf  had  lay  with  her  or  no.  I  faid 
I  could  not  tell ;  prefently  after,  fays  my  Lord 
Mohun,  It  will  coft  Hill  50  Guineas  this  Defign. 
Saith  Mr.  /////,  if  the  Villian  offers  to  refiflr,  I  will 
flab  him;  faith  my  Lord  Mohun,  I  will  fland  by 
my  Friend.  When  this  was  done,  Mr.  HiU  de- 
fired  Mr.  Brough  to  borrow  a  Caf^  of  Piftols  of 
Captain  Leijier,  and  he  laid,  he  would  not  borrow 
them  himfelf,  for  he  doubted,  if  he  knew  of  the 
Defign,  he  would  not  lend  them.  When  that  was 
done.  Captain  Hill  told  me,  he  had  a  Coach  and 
fix  Horfes  in  iVitch-Street,  to  feize  Mrs.  Bracegir- 
dle,  and  carry  her  away  into  the  Country  ;  and 
my  Lord  Mobiin  faid  he  would  fland  by  his  Friend : 
And  when  my  Lord  Mohun  went  away,  Hill  faid 
to  him,  My  Lord,  if  you  be  not  there  by  fix  a 
Clock,  I  am  ruined.  Saith  my  Lord  Mohun, 
upon  my  Word  and  Honour  I  will  be  at  the 
Play-Houfe  by  Six. 

L.  H.  Stew.  My  Lord  Mohun,  have  you  any 
thing  to  fay  to  that  Witneis  ? 

L.  Mohun.  Yes,  my  Lord,  I  defire  to  have 
her  asked.  Whether  fhe  is  a  Maid,  or  a  married 
Woman  ? 

L.  H.  Stew.  You  hear  the  Queflion  ;  but  I  do 
not  know  what  Ufe  my  Lord  will  make  of  it. 

Mr.  Att.  G.     You  can  eafily  anfwer,  whether 
you  are  married  or  unmarried. 
Vol.  IV. 


L.  H.  Stew.     That  Qucftion  is  very  fair ;    Are 
you  a  married  Woman  or  a  finglc  Woman  ? 
Sandys.     I  am  a  fingle  Woman,   my  Lord. 
Mr.  Att.  G.    Pray,Mrs.  Sandys, repeat  the  Word* 
that  my  Lord  Mohun  faid,  when  ii/// faid,  if  the 
Villian  refifted,  he  would  fhib  him. 

Sandys.     My  Lord  Mohun  faid  nothing  in  the 
World,  but  that  he  would  fland  by  his  Friend. 

L.  H.  Stew.  Have  you  any  further  Q^ueftions, 
Mr.  Attorney,  to  ask  this  Witnefs  ? 

Mr.  Att.  G,  I  have  nothing  more  to  ask  her, 
my  Lord, 

L.  H.  Stew.    What  fay  you,  my  Lord  Mohun  ; 
would  you  ask  her  any  thing  elfe  ? 
L.  Mohun.    No,  my  Lord. 
L.  H.  Stew.  Then  withdraw.  QWhich  fje  did.') 
Mr.  Att.  G.     The  next  Witnefs  we  call  is  Mr. 
Rogers.  (  !Vho  was  fworn') 

L.  H.  Stew.     What  is  this  Witncfs's  Name.' 
Mr.  Att.  G.     Rogers.,  my  Lord. 
L.  H.  Stew.     What  is  his  Lhriftian  Name? 
Mr.  Att.  G.    John.     If  your  Lordfhips  pleafe 
to  remember,  that  the  lafl  Witnefs,  Mn.  Sandys, 
faid,  that  Mr.  Hill  defired  my  Lord  Mohun,  not 
to  fail  of  being  at  the  Play-Houfe  by  fix  a  Clock, 
and  that  he  was  undone  if  he  did  not  come; 
and  my  Lord  promifed  upon  his  Word  and  Ho- 
nour that  he  would  come:    Now    we  call  this 
Witnefs  to   prove,  that  they  met  at  the 'Play- 
Houfe  according  to  the  Appointment  on  the  9th 
o£  December. 

Rogers.  My  Lord,  all  that  I  know  of  this  Mat- 
ter was.  That  my  Lord  Mohun  and  Captain  Hill 
were  at  the  Play-Houfe  that  Night,  and  that 
which  made  me  take  particular  Notice  of  their 
being  then  at  the  Play-Houfe,  though  they  had 
been  frequently  there  before  together,  was,  that 
Captain  Hill  had  my  Lord  Mohun' s,  Coat  on,  and 
my  Lord  Mohun  had  Captain  Hilfs  Coat  on. 

Mr.  Att.  G.  Did  you  obferve  any  thing  elfc, 
when  they  were  at  the  Play-Houfe  ? 

Rogers.  Nothing  but  only  ibme  Words  that 
paffed  between  Captain  Hill  and  my  Lord  Mohun, 
w4jen  I  went  to  ask  them  for  the  Overplus  of 
the  Money  for  coming  in,  becaufe  they  came  out 
of  the  Pit  upon  the  Stage ;  he  faid,  he  would 
not  give  it  me,  but  if  1  brought  any  of  our  Ma- 
fters,  he  would  flit  their  Nofes,  or  fomething  to 
that  Effedl. 

Mr.  Att.  G.  What  were  the  W^ords  he  faid 
when  you  asked  him  for  Monev  ? 

Rogers-  I  asked  them  for  JVIoney,  that  they 
ought  to  pay  more  than  the  reft  that  were  in  the 
Pit,  becaufe  they  came  upon  the  Stage,  and  they 
would  not  give  it  me  ;  but  he  faid,  if  I  brought 
any  of  our  Mailers,  he  would  flit  their  Nofes,  or 
cut  their  Faces,  or  to  that  Effedl. 

L.  H.  Stew.  My  Lord,  will  your  Lordfhip  ask 
him  any  Queftions  ? 

L.  Mohun.     No,  my  Lord. 
L.  H  Stew.     Call  another  Witnefs  then. 
Mr.  Att.  G.     My  Lords,   with  your  Lordfhips 
Favour,  the  next  Witnefs  that  we  fhall  call,  is  the 
Coachman,  IVilliam  Di.xon.     Oi'bo  was  fwcrn.) 

Mr.     Att.  G.     Mr.  Dixcn,  do  you  remember 
the  Day  when  Mr.  Mountford  was  killed? 
Dtxo7i.     Yes,  Sir. 

Mr.  Att.  G.  Pray  acquaint  my  Lords,  what  Per- 

fons  you  carried  in  your  Coach  that  Day  ;  whether 

you  carried  my  Lord  Mobun  and  Mr.  Hill,  and 

to  what  Place,  and  where  you  waited  for  them. 

Diaon.     If  it  pleafe  your  Lordfhips,  Captain 

U  u  u  Hill 
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Hill  and  my  Lord  Mohun  came  in  a  Hackney 
Coach  to  my  Gate,   where  1  live,   and  I  was 
I'uft  a  going  to  fet  my  Coaches  into  the  Street 
for  Hire  :    They    bargain'd     with   me   for   fix 
Horfcs,  and  I  was  to  have  thirty  Shillings  to  fet 
them  down  at  Totteridgc,  on  this  Side  Barnet.     I 
ask'd  them,  Whether  they  would  have  me  bring 
all  the  fix  Horles  with  the  Coach.     No,^  they 
faid,  a  Pair  would  ferve  to  the  Play-Houie,  and 
the  other  four  fhould  ftand  at  the  Pound's  End. 
So  I  went  accordingly    to  the  Place  appointed, 
over  againft  the  HorJJjoe-1'a-vern  in   Dniry-lane, 
and  a  Footman  came,  and  Mr.  /////  and  he  bid 
me  drive  down  lower.     So  I  drove  to  my  Lord  of 
Clans   Door,  or   thereabouts;    and   there  was 
fomc  Soldiers  that  would  have  had  me  go  in, 
and  fmoke  and  drink  with  them:    I  told  them, 
I  did  never  fmoak,   and  I  did  not  care  for  drink- 
ing any   thing  at    that   time.     With   that,   my 
Lord  Mohun  and  Mr.  Hill  came  into  the  Coach, 
and,  as  they  bid  me,  I  carry'd  them  into  Norfolk- 
fireet,  below  the  Watch-houfe  that  flood  there  ; 
they  bid  me  turn  about,   and  ftand  there;    and 
then  they  went  to  the  Jfbite-Horfe  Tavern,   fo 
I  did  turn  about,  and  ftay'd  as  they  bid  me, 
and   they   tarried    a    pretty   while   before   they 
came  again,  and  then  they  bid  me  drive  back  to 
the  Place  from  whence  1  came,  fo  I  drove  into 
Drury-lane,  and  they  bid  me  flop  next  to  my 
Lord  Cravens  Houfe,  this  was  about  ten  a  Clock, 
and  it  being  fo  late,   1  went  Home,   and  fent  a 
Poftilion  down,  to  take  care  of  the  Coach,  fo 
that  what  paffed  afterwards,  I  cannot  tell. 

L.  H.  Ste-x.  What  Day  or  Night,  was  all  this 
you  fpeak  of? 

Dixon.  Truly  my  Lord,  I  cannot  tell  what  Day 
it  was,  it  was  in  December,  as  I  take  it,  the  gth,  and 
it  was  Friday  I  believe,  1  do  not  know  juftly. 

L.  H.  Stew.  Did  you  hear  of  the  Death  of  Mr. 
Monntfnrd.'' 

Dixon.     Yes,  1  did. 

L.  H.  Stew.  Was  it  the  fame  Day  that  you 
heard  Mr.  Moimtford  was  killed  ? 

Dixon.  No,  I  did  not  hear  it  till  the  next 
Morning. 

Mr.  Att.  G.    You  fay,  you  went  with  my  Lord 
Mobun  and  Mr.  Hill  into  Norfolk-ftreet,  and  there 
you  flayed  for  them,  whilft  they  went  elfewhere  ? 
Dixon.     Yes,    I  did  fo. 

Mr.  Att.  G.  Do  you  know  to  what  Houfes 
they  went  ? 

Dixon.  They  went  to  the  IVhite-Horfe  Tavern, 
to  the  hithermoft  Houfe  on  this  Side  the  Strand, 
and  they  went  below  to  a  Door  on  this  Side  of  a 
Houfe  that  is  not  finiflied  yet. 

Mr.  Att.  G.  Did  you  hear  them  ufe  any  Ex- 
preflions  there  ? 

Dixon.  I  heard  Ililli'^y  to  my  'Lord  Mohun,  I 
think  there  is  a  Man  and  a  Maid  talking,  it  was 
at  the  Corner  Houfe;  faith  //.'//,  We  are  betray- 
ed. Damn  me,  laith  he,  my  Lord,  let  us  go  and 
threfii  him. 

Mr.  Att.  G.    What  did  they  do  then  ? 
Dixon.     I  did  fee  them  do  nothing 

.  G.    Whither  did  you  carry  them  from 


Mr.  Att 
thence  ? 

Dixon. 
in  Driiry-lane. 

L.  H.  Steiv. 
to  this  Man  ? 

L.  Mohun. 
he  had  ngt 


To  the  Place  from  whence  they  came, 

W^ill  your  Lordfhip  fay  any  thing 

I  defire  he  may  be  asked,  Whether 
Orders  to  go  out  of  Town  with 


usj  as  foot!  as  Mrs.  Bracegirdle  was  put  into  the 
Coach. 

Dixon.  If  it  plcafe  you.  Sir,  I  had  Order 
thus.  That  when  we  were  to  go  out  of  Town,  I 
muft  drive  down  into  the  Strand,  and  then  round 
about  any  way  that  was  readiefl  and  cleareft  to 
get  to  the  Pound ;  that  Order  I  had,  and  no  other 
Order  1  had. 

L.  H.  Stew.  Who  is  your  next  Witnefs  ? 
Mr.  Att.  G.  My  Lords,  the  next  \^■itnefs  we 
fhall  call,  will  give  you  an  Account  what  was 
done  in  Drury-lane,  upon  their  endeavouring  to 
carry  her  away,  and  for  that  wc  have  here  Mrs. 
Bracegirdle  her  felf 

L.  H.  Steiv.  What  is  this  Gentlewoman's  Name? 
Mr.  Att.  G.     Mrs.  Ann  Bracegirdle. 

f^hen  Jlje  was  Jivorn.J 
Mr.  Att.  G.     Mrs.  Bracegirdle,   Fray  give  my 
Lords  an  Account  of  the  Whole  of  your  Know- 
ledge of  the  Attempt  that  was  made  upon  you  in 
Drury-lane,  and  what  followed  upon  it. 

Mrs.  Bracegirdle.  My  Lord,  I  was  in  Prince's- 
Jlreet  at  Supper  at  Mr.  Page's,  and  at  ten  a  Clock 
at  Night,  Mr.  Page  went  home  with  me ;  and 
coming  down  Drury-lane,  there  flood  a  Coach  by 
my  Lord  Cravens  Door,  and  the  Boot  of  the 
Coach  was  down,  and  a  great  many  Men  ftood 
by  it ;  and  juft  as  I  came  to  the  Place  where  the 
Coach  flood,  two  Soldiers  came  and  pulled  me 
from  Mr.  Page,  and  four  or  five  more  came  up 
to  them,  and  they  knocked  my  Mother  dowrl 
almoft,  for  my  Mother  and  my  Brother  were 
with  me.  My  Mother  recovered,  and  came  and 
hung  about  my  Neck,  fo  that  they  could  not 
get  me  into  the  Coach,  and  Mr.  Page  went  to 
call  Company  to  refcue  me.  Then  Mr.  Hill 
came  with  his  Sword  drawn,  and  ftruck  at  Mr. 
Page  and  my  Mother;  and  when  they  could  not 
get  me  into  the  Caach,  becaufe  Company  came 
in,  he  faid,  he  would  fee  me  home,  and  he  led 
me  by  one  Hand,  and  my  Mother  by  the  other. 
And  when  we  came  home,  he  pulled  Mr.  Page  by 
the  Sleeve,  and  faid.  Sir,  I  would  fpeak  with  you. 
Mr.  Att.  G.  Pray,  Mrs.  Bracegirdle,  did  you  fee 
any  body  in  the  Coach,  when  they  pulled  you 
to  it  ? 

Mrs.  Bracegirdle.  Yes,  my  Lord  Mohun  was  in 
the  Coach  ;  when  they  pulled  me  to  the  Coach, 
I  faw  my  Lord  Mohun  in  the  Coach.  And  when 
we  came  Home,  HiU  pulled  Mr.  Page  by  the 
Sleeve,  and  he  faid.  He  would  fpeak  with  him.  As 
they  led  me  along  Drury-lane,  my  Lord  Mobun 
came  out  of  the  Coach,  and  followed  us,  and 
all  the  Soldiers  followed  them;  but  they  were 
difmiffed,  and,  as  I  faid,  when  we  came  to  our 
Lodging,  then  H/7/ pulled  Mr.  P^^^by  the  Sleeve, 
and  faid.  He  would  fpeak  with  him.  Saith  Mr. 
Page,  Mr.  Hill,  another  time  will  do,  to  Morrrow 
will  ferve  ;  with  that,  when  I  was  within  Doors, 
Mr.  Page  was  pulled  into  the  Houfe,  and  Mr. 
Hill  walked  up  and  down  in  the  Street  with  his 
Sword  drawn.  He  had  his  Sword  drawn  when 
he  came  along  with  me. 

Mr.  Att.  G.  Did  you  obferve  him  to  fay  any 
thing  whilft  he  was  with  you  ? 

Mrs.  Bracegirdle.  As  1  was  going  down  the  Hill 
he  faid,  as  he  led  me.  He  would  be  revenged. 

Mr.  Att.  G.  Did  he  fay  of  whom  he  would  be 
revenged  ? 

Mrs.  Bracegirdle.  He  did  not  name  of  whom 
then,  but  when  I  was  in  the  Houfe,  feveral  Pcr- 
Ibns  went  to   the  Door,   and  afterwards  Mrs. 

Browne 
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Broian  went  to  the  Door,  and  (poke  to  them, 
and  asked  them,  \V  hat  they  (laid  and  walked  there 
for?  at  lafl,  they  faid,  Tlicy  ftaid  to  be  revenged 
of  Mr.  Mountford;  and  then  Mrs.  Bro-jcn  came  in 
tome,  and  told  me  of  it. 

L.  H.  Stew.     Who  faid  that  ? 

Mrs.  Bracegirdle.     Mr.  Hill. 

Mr.  Jtt.  G.  Were  my  Lord  Ahhun  and  Mr. 
Hill  both  together  when  that  was  laid,  that  they 
ftaid  to  be  revenged  of  Mr.  Mountford  ? 

Mrs.  Bracegirdle.  Yes,  they  were.  And  when 
Mrs. Brown  came  in,  and  told  me,  1  fent  my  Bro- 
ther and  the  Maid,  and  all  the  People  we  could, 
out  of  the  Houfe  to  Mrs.  Mountford,  to  defireher 
to  fend,  if  Ihe  knew  where  her  Husband  was, 
to  tell  him  of  it,  and  (he  did.  And  when  they 
came  in  a  Doors  again,  I  went  to  the  Door, 
and  the  Doors  were  fhut,  and  I  liftened  to  hear 
ifthey  were  there  ftillj  and  my  Lord  Mohunisid 
Mr.  Hill  were  walking  up  and  down  the  Street ; 
and  by  and  by,  the  Watch  came  up  to  them,  and 
when  the  Watch  came,  they  faid,  Gentlemen, 
Why  do  you  walk  with  your  Swords  drawn? 
Says  my  Lord  Mohun.,  I  am  a  Peer  of  England., 
touch  me  if  you  dare. 

L.  H.  Stew.  Repeat  that  again,  for  I  could 
not  well  hear  you ;  Do  you  fpeak  of  what  you 
heard  from  Mrs.  Broivne,  or  what  you  obferved 
yourfelf  ? 

Mrs.  Bracegirdle.  My  Lord,  I  was  within 
Doors,  but  1  was  liftening  at  the  Door,  and 
heard  this  my  felf  ?  they  came  up  to  them,  and 
faid.  Gentlemen,  Why  do  you  walk  with  your 
Swords  drawn  ? 

L.  H  Stew.    Who  asked  that  Queftion  ? 

Mrs.  Bracegirdle.  The  Watch  ;  and  lays  my 
Lord  Mohun,  I  am  a  Peer  of  England,  touch  me 
if  you  dare.  Then  the  Watch  left  them,  and 
they  went  away,  and  a  little  after,  there  was  a  Cry 
of  Murder,  and  that  is  all  that  I  know,  my  Lord. 

L.  Mohun.  My  Lord,  I  defire  this  VVitnefs 
may  be  asked,  How  long  after  this  Palfage  that 
Ihe  fpeaketh  of,  was  it  that  (he  heard  Murder 
cried  in  the  Street. 

L.  H.  Stew.  You  hear  the  Queftion,  Mrs. 
Bracegirdle  ;  What  fay  you  to  it  ? 

Mrs.  Bracegirdle.  My  Lord,  I  believe  it  was 
about  a  quarter  of  an  Hour  after,  to  the  beft  of 
my  Memory. 

L.  H.  Stew.  What  do  you  mean,  a  quarter  of 
an  Hour  after  the  W^atch  asked  the  Queltion  ? 

Mrs.  Bracegirdle.     Yes,  my  Lord. 
"then  the  Earl  of  Mulgrave  flood  up. 

L.  H.  Stew.     My  Lord  Mulgrave. 

E.  of  Mulgrave.  My  Lord  I  defire  to  ask  this 
Witnefs  a  Queftion.  If  I  heard  her  aright,  I 
think  (he  faid,  They  threatned  to  be  revenged  of 
Mr.  Mountford,  I  defire  to  know  of  her,  whether 
my  Lord  Mohun  did  threaten  him  > 

Mrs.  Bracegirdle.  1  do  not  know  indeed ;  but 
when  Mrs.  Browne  asked  them.  What  they  ftaid 
there  for  ?  They  faid,  To  be  revenged  of  Mr. 
Mountford.  I  did  not  hear  them  my  felf,  but 
Mrs.  Browne  came  in  and  told  me  (b. 

Mr.  y/«.  G.  Mrs.  Bracegirdle,  I  think,  If  I  did 
not  iniftake,  you  faid,  'W  hen  the  Watch  came  up 
they  asked  them,  W  hy  their  Swords  were  drawn? 

Mrs.  Bracegirdle.  Yes,  and  my  Lord  Mohun  made 
Anfwer,  Re  was  a  Peer  of  England,  and  bid  them 
touch  him  if  they  durft,  and  they  went  away. 

Mr.  y^tt.  G.     My  Lord,    the  next  Witnefs 
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that  we  call,  (hall  be  Mr.  Gawen  Page,  at  whofe 
Houfe  Mrs.  Bracegirdle  fupped  that  Night. 
(^Hewas  fworn.^ 

Mr.  Att.  G.  Mr.  Page,  I  fuppofe  you  remem- 
ber the  Night,  when  Mrs.  Bracegirdle  lupped  at 
your  Houle  ? 

Mr.  Page.     Yes,   my  Lord. 

Mr.  Att.  G.  I  pray  give  an  Account  of  your 
whole  Knowledge  about  this  Matter,  what  hap- 
ptn'd  that  Night. 

Mr.  Page.  About  ten  a  Clock  at  Night,  on 
Friday  the  ninth  of  L)cceviher  laft,  going  down 
Drury-lane,  with  Mrs.  Bracegirdle,  whom  I  led 
juft  againft  my  Lord  Cravens  Houfe 

L.  H.  Stew.  Pray,  Sir,  Ipeak  out,  and  tell  us 
what  time  it  was. 

Mr.  Page.  About  ten  a  Clock  at  Night,  on 
Friday  the  ninth  of  December  laft,  going  down 
Drury-lane,  and  leading  Mrs.  Bracegirdle,  right 
againft  my  Lord  Cravens  Door,  ftood  a  Coach, 
where  two  Soldiers  prelfedin  between  mc  and  Mrs. 
Bracegirdle,  and  parted  us :  I  asked  what  that  was 
for?  But  they  took  hold  of  Mrs.  Bracegirdle,  and 
immediately  they  would  have  forced  her  into  the 
Coach ;  Captain  Hill,  whom  I  faw  there  with  his 
Sword  drawn,  made  (everal  Blows  at  me. 

L.  H.  Stew.  Who  would  have  forced  her  into 
the  Coach? 

Mr.  Page.     The  Soldiers  would. 

Mr.  Att.  G.  Pray  go  on.  Sir,  what  follovv'd 
after  that  ? 

Mr.  Page.  I  fay.  Captain  Hill  made  feveral 
Blows  at  me,  and  cry'd.  You  Villian,  Stand.  I 
received  many  of  them  upon  my  Cane,  but 
there  was  none  that  hurt  me;  then  I  got  Help, 
and  they  were  prevented  of  carrying  Mrs.  Brace- 
girdle away.  My  Lord  Mohun  was  in  the  Coach ; 
1  faw  him  in  the  Coach. 

Mr.  Att.  G.  Did  you  fee  any  Arms  in  the 
Coach  ? 

Mr.  Page.  I  faw  no  Arms,  but  I  (aw  a  Bundle 
in  the  Coach,  tho'  I  could  not  tell  what  it  was; 
and  there  was  one  in  the  Coach,  that  I  faw  was 
my  Lord  Mohun.  So  when  we  had  got  Help, 
we  went  down  the  Lane  to  convey  her  Home, 
and  Captain  Hill  was  with  us,  and  my  Lord 
Mohun  followed  at  a  Diftance.  Captain  /////  laid 
to  the  Soldiers,  Be  gone,  I  have  nothing  more  to  do 
with  you  now.  When  we  came  to  the  Houie, 
and  Mrs.  Bracegirdle  was  entring  in.  Captain  Hill 
puU'd  me  by  the  Sleeve,  and  laid  he  would  (peak 
with  me.  Said  I,  To  Night  is  not  a  fit  time,  zo 
morrow  is  better,  therefore  pray  ftay  till  to  mor- 
row Morning.  But  laid  he,  God  damn  vie,  you 
will  not  go  home  to  Night. 

L.  H.  Stew.  You  (peak  fo  low,  that  I  cannot 
tell  what  you  fay;  I  did  not  hear  that  Jaft  that 
you  (aid. 

Mr.  Page.  My  Lord,  I  fay,  when  Captain 
Hill  puU'd  mc  by  the  Sleeve,  and  (aid  he  would, 
fpeak  with  me,  I  told  him  that,  Night  was  not  a 
fit  time,  to  morrow  would  do  better:  Well, 
faith  he,  2o  tnorrow  then ;  but,  God  damn  me,  you 
will  not  go  out  to  Night:  I  went  in  a  Doors,  and 
there  my  Lord  Mohun  and  he  ftaid  for  an  Hour 
and  a  half,  as  I  was  told  ;  I  law  them  not  my 
(elf:  But  Mrs.  Browne  came  in  and  faid,  that  they 
(aid  they  waited  to  be  revenged. 

Mr.  Att.  G.  Whom  did  they  mean,  yourfelf 
that  they  would  be  revenged  of? 

Mr.  Page.  Mrs.  Browne  faid,  they  waited  for 
Mr.  Mountford. 

U  u  u  2  Mr. 
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Mr.  Att.  Geii.  Did  you  continue  in  that  Houfe 
till  after  the  jMurder  was  committed  ? 

Mr.  Pa^e.     Yes,  Sir,  1  did. 

L  H.  Stew.  How  long  after  you  came  into 
the  Houfe  was  the  Fad:  done  ? 

Mr.  Pci^e.     About  an  Hour  and  an  half 

L.  H.  Steiv.  Did  you  )oiirfelf  hear  or  obferve 
any  thing  to  be  laid  or  done,  from  the  time  you 
came  into  the  Houfe,  to  the  time  the  Fad  was 
committed  ? 

Mr.  Paz^c.  No,  my  Lord,  I  was  in  the  Back- 
Room  of  the  Houle. 

Mr.  /in.  Gen.  Pray,  Mr.  Page,  did  you  fee 
Mr.  Moimtford  after  he  was  wounded.' 

Mr.  Page.     Yes,  I  did. 

Mr.  Att.  Gen.  Then  give  my  Lords  an  Ac- 
count of  what  pafTed  at  that  "Vifit. 

Mr.  Page.  Upon  the  Out-cry  of  Murder,  I 
came  into  the  Street,  where  I  found  my  Lord 
Mobnn  jufl:  furrendring  h'mfelf  to  the  Conftable  ; 
and  immediately  I  went  to  Mr.  Mountford's  Houfe, 
and  I  found  him  lying  all  along  in  his  Blood  upon 
the  Floor ;  he  feeing  me,  defired  me  to  I'ft  him 
up,  which  I  did,  and  thmking  he  had  been  dying, 
I  ask'd  him  whether  he  knew  me.  He  faid,  Yes. 
Said  I  to  him.  Had  you  time  to  draw  your  Sword 
in  your  Defence  ?  He  faid,  He  was  harharoufly 
run  through  befcre  he  could  draw  it. 

Mr.  Att.  Gen.  Is  this  all  you  have  to  fay.  Sir  ? 

Mr.  Page.     Yes. 

L.  H.  Stew.  W  ill  your  Lordfhip  ask  this  Wit- 
nefs  any  Queftions  ? 

L.  Mohun.  My  Lord,  I  defire  he  may  be  ask'd 
whether  my  Sword  was  drawn  when  I  furrendred 
myfelf  to  the  Conftable. 

Mr.  Page  No,  my  Lord,  your  Sword  was 
in  the  Scabbard  when  you  furrendred  yourfelf, 
but  I  cannot  lay  whether  your  Sword  was  drawn 
before,  or  not. 

Mr  Att  Gen.  The  next  Witnefs  that  we  defire 
to  call,  is  Mrs.  Page.     (She  was  [worn.) 

L.  H.  Stew.  What  is  the  Name  of  this  Witnefs  ? 

Mr.  Att.  Gen.  Mrs.  Mary  Page.  Pray  Mrs.  Page^ 
do  you  remember  the  Night  when  Mrs.  Brace- 
girdle  flipped  at  your  Houfe,  and  Mr.  Moimtford 
was  killed  ?  Acquaint  my  Lords  with  all  you  did 
obferve  that  Night. 

Mrs.  Page.  Mrs.  Bracegirdle  fupped  at  my 
Lodging,  and  my  Husband  went  home  with  her, 
and  flaying  fomething  longer  than  ordinary,  I 
fent  my  Servant  to  know  what  was  the  Reafon  of 
it :  He  brought  me  Word  back,  that  my  Husband 
had  like  to  have  been  murdered,  and  Mrs.  Brace- 
girdle  carried  away.  With  that  I  went  down  my- 
felf towards  Mrs.  Bracegirdle's  Lodgings,  and 
there  I  found  my  Lord  Mohun  and  Mr.  H/7/ walk- 
ing, Mr.  Hill  with  his  Sword  drawn,  before  Mrs. 
Braceg-rdle'i  Door  ;  my  Lord  Mnhmis  not.  So  1 
went  in,  into  the  Houfe  ;  and  after  I  had  ftaid  a 
while  there,  Mrs.  Browne  came  out  to  them,  and 
asked  them,  W  hy  they  ftaid  there  ?  1  hey  made 
Anfwer,  they  ftaid  for  Mr.  Moimtford. 
Mr.  Att.  Gen.  Who  made  that  Anfwer  ? 
Mrs.  Page.     Mr.  Hill. 

Mr.  Att.  Gen.  Who  was  with  Mr.  Hill  at  that 
time  ? 

Mrs.  Page.     My  Lord  Mohun. 
Mr.  Att.  Gen.     Was  there  any  body  befides 
thole  two  that  you  obferv'd  ? 

Mrs.  Page.  No,  there  was  no-body  elfe  that 
I  faW'. 

Mr.  Att.  Gen.    Were  their  Swords  drawn  > 


Mrs.  Page.  Mr.  Hill's  then  was,  my  Lord 
Mohun  s  at  that  prefent  was  not :  But  Mrs.  Brace- 
girdle  hearing  that  they  waited  for  Mr.  Moimtford., 
deiired  me  to  go  over  to  Mrs.  Mountford's  Houfe, 
and  fpeak  to  her  to  fend  to  her  Husband,  and 
defire  him  to  keep  where  he  was,  or  come  home 
with  a  good  Guard.  Whilft  I  was  telling  Mrs. 
Moimtford  what  I  was  defired  to  tell  her  —  But  I 
fhould  have  told  your  Lordlhips,  that  when  I 
came  out  to  go  to  Mrs.  Moimtford,  my  Lord 
Mohun  had  then  his  Sword  drawn. 

Mv.  Att.  Gen.  Where  they  there  when  you 
went  out  of  Mrs.  Bracegirdle' s  Lodgings  ? 

Mrs.  Page.     Yes,  they  were. 

Mr.  Att.  Gen.  And  are  you  fure,  that  at  that 
time  when  you  went  out  of  Mrs.  Bracegirdle's 
Houfe,  my  Lord  Mohun  had  his  Sword  drawn  ? 

Mrs.  Page.  I  am  fure  of  it,  that  when  I  went 
out,  my  Lord  Mohun  had  then  his  Sword  drawn  j 
that  was  the  fecond  time. 

L.  H.  Stew.  Out  of  whofe  Houfe  was  that 
you  went? 

Mrs.  Pa^.  Oux.  o? Mrs.  Bracegirdle" s'LoAgmgs. 

L.  H.  Stezv.  W  here  were  they  when  you  faw" 
his  Sword  drawn  ? 

Mrs.  Page.  They  were  walking  before  Mrs. 
Bracegirdle's  Door,  from  one  End  of  the  Street 
to  the  other. 

Mr.  Att.  Gen.     What  Street  is  that  ? 

Mrs.  Page.     Howard-Street. 

Mr.  Att,  Gen.  Pray  defcribe  to  my  Lords  that 
Street. 

Mrs.  Page.  They  that  ftand  in  that  Street,^ 
can  fee  who  goeth  down  to  Mr.  Mountford's 
Houfe,  and  who  goeth  xi'p;  Surrey- Street., 

Mr.  Att.  Gen.     Well,  now  go  on. 

Mrs.  Page.  Whilft  I  was  defiring  Mrs.  Momit" 
ford  to  fend  away  to  her  Husband,  I  heard  Mur- 
der cried  out ;  immediately  I  open'd  Mr.  Mount- 
ford's Door,  and  he  came  in,  and  fell  with  his 
Arms  round  about  my  Neck  to  fupport  himfelf^ 
I  fuppofe  ;  and  he  faid,  Hill  had  murder 'd  him. 
I  help'd  him  as  far  as  the  Parlour-Door,  and  there 
down  he  fell.  I  went  up  the  Street  and  called 
out  Murder.,  and  my  Lord  Mohun  came  to  me, 
and  bid  me  take  notice,  he  had  no  Hand  in  the 
Murder,  for  his  Sword  was  not  drawn.  I  told 
him,  I  could  not  tell  that,  for  to  my  Knowledge 
he  had  been  in  Mr.  /////'s  Company  with  his  na- 
ked Sword  juft  before. 

Mr.  Att.  Gen.    Call  Mrs.  Browne. 

L.  H.  Stew.  You  have  nothing  to  fay  to  that 
Witnefs,  my  Lord,  have  you  ? 

L.  Mohun.     No,  my  Lord. 

Mr.  Att.  Gen.  Is  this  all  you  have  to  fay,. 
Mrs.  Page  ? 

Mrs.  Page.  After  this,  my  Lord  Mohun  re- 
fign'd  himlelf  up  to  the  Conftable ;  the  Conftable 
ftanding  by  me,  I  bid  him  fecure  my  L.ord.Mobun, 
which  he  did. 

L.  Mohun.  My  Lord,  I  defire  to  ask  this  Wit- 
nefs, whether  I  furrendred  myfelf,  or  made  Op- 
pofition,  or  offered  to  run  away  ? 

Mrs.  Page.  No,  my  Lord,  the  Conftable 
laid  hold  on  you. 

L.  H.  Stew.  What  Anfwer  do  you  make  to 
my  Lord's  Queftion  ? 

Mrs.  Page.  I  fay,  my  Lord,  the  Conftable 
laid  hold  upon  my  Lord  Mohun. 

L.  Mohun.  I  defire  to  ask  her,  whether  I  did 
not  furrender  myfelf? 

Mrs.  Page. 
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Mrs.  Pa^e.  Not  till  I  had  defired  the  Confta- 
b!e  to  Iccure  your  Lord  (hip. 

L.  Mohun.  Did  I  make  any  Oppofition,  or 
ofTer  to  run  away  ? 

Mrs.  Paz^e.  No,  for  the  Conftable  prcfently 
took  hold  of  your  Lordfhip. 

L.  Muhitn.  1  defire  fhe  may  be  asked  whether 
Hill  ran  away. 

Mrs.  Page.  That  I  know  not ;  I  fuppofe  he 
was  gone  away  out  of  the  Street  before  I  came 
forth. 

Mr.  yitt.  Gen.     Swear  Mrs.  Browne. 
(Which  was  done.) 

Mr.  Att.  Gen.  Mrs.  Browne.,  you  are  upon 
your  Oath,  pray  declare  to  my  Lords  what  you 
know  happen'd  upon  that  Night  that  Mr.  Mount- 
ford  was  kill'd. 

Mrs.  Browne.  If  it  pleaft  your  Lordfhips, 
when  Mrs.  Bracegirdle  came  Home,  I  found  her 
crying ;  I  asked  her  what  was  the  Matter  ?  She 
faid,  My  Lord  Mohun  and  Mr.  H/ll,  had  run  her 
into  a  Coach,  with  fix  or  feven  Soldiers,  and 
lifted  her  into  the  Coach,  and  fhe  faid  they  were 
at  the  Door.  Upon  which,  I  went  to  the  Door, 
and  faw  my  Lord  Mohun  and  Mr.  Hill  walking 
along.  Said  I,  are  you  the  Gentlemen  that  have 
uled  Mrs.  Bracegirdle  in  this  Manner  ?  my  Lord 
Mohumnivitrtd  ;  Madam.,  faid  he,  Iprote6fedher ; 
if  it  had  not  been  for  w/e,  the  Kabble  would  have  torn 
her  a  Pieces ;  for  if  we  had  a  mind  to  carry  her  away., 
we  had  fix  or  fe-ven  Piftols  charged  in  the  Coach, 
and  could  eafily  ha-ve  fupprejfed  the  tumult. 

L.  H.  Stew.  I  do  not  hear  what  the  Witnels 
faith,  fhe  fpeaketh  fo  low. 

Mrs.  Browne.  My  Lord  3fo^««  faid,  they  had 
fix  or  (even  Piflols  in  the  Coach,  and  could  ea- 
fily have  fuppreffed  the  Rabble,  if  they  would 
have  carrif^d  her  away  ;  but  he  had  no  Defign 
upon  her  for  his  own  Part,  but  only  to  ferve  his 
Friend ;  and  that  Mr.  Hill's  Defign  was  to  take 
her  out  of  Town,  and  keep  her  a  Week,  and  fee 
if  he  could  perfuade  her  to  marry  him  ;  and  faith 
Mr.  Hill.,  Ifljall  light  on  this  Mountford.  Why 
faid  I  to  him,  vVhat  hurt  hath  Mr.  Mountford 
done  you  ?  Saith  he,  /  have  been  abufed,  and  I 
will  be  revenged. 

L.  H.  Stew.     That  was  Hill  that  fa'd  fo. 

Mrs.  Browne.  Yes.  So  I  went  and  told  Mrs. 
Mountford  of  it. 

Mr.  Att.  Gen.  Pray  acquaint  my  Lords  what 
my  Lord  Mohun  faid  to  you  about  this  Matter. 

Mrs.  Browne.  My  Lord  Mohun  faid,  he  pro- 
teftcd  her,  for  if  it  had  not  been  for  him,  the 
Mob  had  torn  her  in  Pieces ;  but  if  they  had  a 
mind  to  carry  her  off,  they  could  eafily  have  fup- 
preffed the  Mob,  for  they  had  fix  or  feven  Piftols 
in  the  Coach  :  But.,  faith  my  Lord,  I  had  no  Def.gn 
upon  her  myfelf.,  but  only  to  ferve  my  Friend.  So 
faith  Mr.  Hill,  I  fliall  light  upon  this  Mountford. 
Why,  faid  I,  what  hurt  hath  Mr.  Motmtford  done 
you  ?  Saith  he,  Ihave  been  abufed,  and  I  will  have 
my  Revenge.  So  I  went  and  told  Mrs.  Mountford 
of  it.  About  half  an  Hour  after,  or  more,  Mr. 
Mountford  came  down,  and  when  he  came  down, 
I  faw  him  a  little  before  he  came  to  them,  and 
uent  to  him,  and  wo  ..Id  have  fain  have  fpoke  to 
him,  but  he  would  not  flay  to  let  me  Ipeak  what 
I  had  to  fay  to  him,  but  going  on,  prefently  he 
met  my  Lord  Mohun.  Saith  he.  Tour  humble  Ser- 
la,,:,  my  Lord-  Saith  my  Lord  again.  Tour  Ser- 
'vuiit,  Mr.  Mountford.  Saith  my  Lord,  /  have  a 
great  KefpeSf  for  you,  Mr.  Mountford,  and  would 


have  no  Difference  between  us ;  but  there  is  a  'Thing 
fallen  out  between  Mr.  Hill  and  Mrs.  Bracegirdle. 
Saith  Mr.  Mountford,  My  Lord,  has  my  Wife  dtf- 
ohligedyour  Lordfljip  ?  ifjhe  has,  fJ:,cf]jall  ask  your 
Pardon ;  but  as  for  Mrs.  Bracegirdle,  fi:,e  is  no 
Concern  of  niine  ;  and  I  hope  your  Lcrdfl^ip  will  not 
vindicate  ftich  an  ill  Man  as  Mr.  Hill  in  fucb  a 
Matter  as  this.  Upon  that  I  heard  Mr  Hill  bid 
Mr.  Mountford  draw,  Mr.  Motmtford  laid,  That 
I  will;  and  drew  his  Sword  ;  but  whether  he  rt- 
ceived  his  Wound  before  he  drew  his  Sword,  or 
after,  1  cannot  tell. 

L.  H.  Stew.     Speak  that  iafl  again. 

Mrs.  Browne.  Mr.  Mountford  and  my  Lord 
met  i  faith  Vir  Mountford,  Your  Servant,  my  Lord  j 
faith  my  Lord,  Your  Servant  Mr.  Mountford,  I 
have  a  great  Refped  for  30U,  and  would  have  no 
Difference  be  between  us ;  but  here  has  been  a 
thing  fallen  out  between  Mrs.  Bracegirdle  and  Mr. 
Hill:  Saith  Mr.  Mountford  prefently  again.  Has 
my  Wife  difobligcd  your  Lordfhip  ?  If  fhe  has, 
fhe  fhall  ask  you  Pardon.  But  Mrs.  Bracegirdle 
is  no  Concern  of  mine  ;  I  know  nothing  of  this 
Matter,  I  come  here  by  Accident. 

Mr.  Att.  Gen.  Who  faid  they  came  there  by 
Accident  ? 

Mrs.  Browne.  Mr.  Mcm:tford  faid,  I  know  no- 
thing of  this  Matter,  I  come  here  by  Accidenr. 
But,  I  hope  your  Lordfhip  will  not  vindicate///// 
in  fuch  Adtions  as  thefe  are  :  Upon  that,  I  heard 
Mr.  Hill  bid  Mr.  Mountford  draw ;  Mr.  Mountford 
faid  he  would,  and  drew  his  Sword  ;  but  whe- 
ther he  received  his  W^ound  before  or  after,  I 
cannot  tell ;  it  was  in  the  Night. 

Then  the  Lord  Godo\ph\n  flood  tip. 

L.  H.  Stew.     My  Lord  Godolphin. 

L.  Godolphin.  Mf 'Lord  Steward,  I  defire  this 
Witnefsmay  be  ask  a,  Whether  my  Lord  Mohun  s 
Sword  was  drawn  when  he  talk'd  with  Mountford, 
becaufe  the  Council  opened  it  before,  that  the 
Watch  came  to  them,  and  faw  them  with  their 
Swords  drawn  when  they  were  walking  in  the 
Street. 

L.  H.  Stew.  Miflrefs,  you  heard  my  Lord's 
Queflion :  Was  my  Lord  Mohun  s  Sword  drawn 
whilft  he  talked  with  Mountford,  or  no  ? 

Mrs.  Browne.  I  do  not  remember  I  did  fee  my 
Lord  Mobuns  Sword  drawn. 

Mr.  Att.  Gen.     Were  they  near  together  ? 

Mrs.  Browne.     They  were  near  together. 

L.  Mohun.  I  defire  fhe  may  be  asked  whether 
I  went  up  the  Street  to  meet  Mr.  Mountford,  or 
he  came  down  to  me  ? 

L.  H.  Stew.  You  heard  the  Queftion,  Miftrefs, 
what  fay  you  > 

Mrs.  Browne.  Mr.  Mountford  came  down  to 
him. 

L.  Mohtin.  I  defire  (he  may  be  asked  whether 
fhe  did  not  go  to  hinder  Mr.  Mountford  from 
coming  that  way  ? 

Mrs.  Browne.  Yes,  I  did  go  to  fpeak  to  him, 
but  he  did  not  hear  me  Ipeak,  or  did  not  hearken 
to  me ;  I  took  him  by  the  Hand,  and  told  him 
I  would  fpeak  with  him,  but  he  did  not  hear  me, 
but  went  on. 

Mr.  Att.  Gen.  You  did  not  tell  him  upon  what 
account  you  would  have  fpoke  with  him  ? 

Mrs.  Browne.     No,  I  had  no  time. 

L.  Mohun.  I  defire  fhe  may  be  asked,  whether 
Mr.  Mountford's  Sword  was  within  his  Arm,  or 
by  his  Side. 

Mrs.  Browne.     I  believe  it  was  by  his  Side. 

2  L.  Mohun. 
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I    defire  Ihe  may  be  asked  one 


L.  Mobun. 
Queftion  more,  whether  he  could  not  have  went 
heme,  without  coming  to  Mr.  /////  and  mc  ? 

Mrs.  Browne.  He  did  come  out  of  his  way  ; 
his  way  was  not  by  my  Houfe  ;  he  did  come 
down  the  Street  towards  them. 

L.  Mobun.  I  defire  your  Lordfhips  to  take 
notice,  that  he  came  out  of  his  way  to  me.  I 
defire  to  ask  her:  Did  he  come  as  if  he  was 
going  to  his  own  Houfc,  or  yours  ? 

Mrs.  Browne.     As  if  he  was  coming  to  mine. 

L.  Mobun.  I  defire  to  ask  her.  Whether  I  had 
any  hand  in  killing  Mr.  Mountford,  or  went  to 
hold  him,  or  meddled  with  him  .' 

Mrs.  Browne.     Not  that  I  did  fee. 

L.  H-  Stew.  Have  you  any  more  to  fay  to 
this  Witnefs  ? 

Mr.  yitt.  Gen.     No,  my  Lord. 

L.  H.  Stew.     Nor  your  Lordfhip  ? 

L.  Mohiin.     No,  my  Lord. 
■     Mr.  yitt.  Gen.  Then  the  next  Witnefs  we  defire 
to  call,  is  Richard  Row.     (IVho  was  [worn.) 

Mr.  Att.  Gen.  Richard  Row,  where  do  you  live? 

Row.     In  Surrey-Street. 

L.  H.  Stew.     Where  doth  he  live,  faith  he  ? 

Mr.  Jtt.  Gen.  In  Surrey-Street,  my  Lord. 
Pray  how  near  is  that  to  the  Place  where  Mr. 
Mountford  was  kill'd? 

Row.     About  ten  or  twelve  Pole. 

Mr.  Att.  Gen.  Did  you  obferve  my  Lord  Mohun 
and  Mr.  Hdl  that  Night,  and  where  were  they  ? 

Row.  AH  that  I  can  fay  to  the  Matter  in  that 
Cafe  is,  I  was  in  my  own  Houfe  about  a  quarter 
after  Ten  a  Clock,  and  I  heard  a  Noife  in  the 
Street,  and  I  went  out,  and  faw  two  Gentlemen 
and  two  Lads  about  the  Middle  of  the  Channel ; 
one  of  the  Lads  had  one  of  the  Gentlemen  by 
the  Arm,  juft  by  the  Channel,  and  faid.  Pray  my 


Ivord  Mohun,  that  he  was  one,  I  do  not  know  that 
ever  I  faw  him  to  my  Knowledge  in  my  Life. 

E.  of  Mulgra-ve.  My  Lord  Steward,  I  defire 
he  may  be  asked,  whether  he  knoweth  who  that 
Boy  was  that  made  that  Anfwer. 

Row.  There  was  no  Anfwer  made  by  any 
Boy,  but  begging  and  praying,  fbat  my  Lord 
would  not  do  tt. 

E.  oi  Mtilgra've.  Do  you  know  who  that  Boy 
was  ? 

Roiv.  No,  I  do  not  know  what  Boy  it  was. 
But  when  I  heard  Mr.  Mountford  was  killed,  and 
my  Lord  Mvhun  was  concerned,  I  told  what  I  had 
heard  and  feen,  and  fo  they  bring  me  here  to  evi- 
dence it.     That  is  all  I  can  fay  to  the  Matter. 

Mr.  Att.  Gen.  My  Lord,  we  defire  next  to 
call  Ibme  of  the  Watch,  and  fhall  begin  with 
Merry.       (IV ho  was  [worn. J 

L.  H.  Stew.     What  is  his  Name  ? 

Mr.  Att.  Gen.  IVilliam  Merry.  Mr.  Merry,  I 
think  you  are  Beadle  of  the  Parifh. 

Merry.     Yes,  I  am. 

Mr.  Att.  Gen.  Pray  acquaint  my  Lords  what 
you  obferved  that  Night  Mr.  Mountford  was  kil- 
led, when  you  faw  my  Lord  Mobun  and  Mr.  HiU, 
the  firft  time ;  and  the  fecond  time,  when  my 
Lord  Mohun  was  taken. 

Merry.  When  I  firft  came  down  the  Street, 
walking  the  Rounds  between  Eleven  and  Twelve 
a  Clock,  as  1  turned  at  the  Corner  out  o£ Surrey- 
Street  into  Howard-Street,  I  faw  my  Lord  Mobun 
and  Capt.  Hill  walking,  that  is,  upon  the  paved 
Stones ;  my  Lord  was  walking  towards  me,  and 
I  asked,  Who  comes  there.'  Saith  my  Lord,  A 
Friend.  Said  I,  What  is  the  meaning  of  your 
Swords  being  drawn  ?  Return  your  Swords,  and 
{land  off  With  that,  he  returned  his  Sword 
immediately.     Saith  he,  /  am  a  Peer  of  the  Land^ 


Lord   s-ood  my  Lord,  don't  do  tt,  alter  your  Refolu-     here,  will  you  have  my  Sword  ?  and  he  proffered 


tton.  There  was  an  Anfwer  made,  that  they 
would  be  revenged  that  Night,  or  To-morrow. 

Mr.  Att.  Gen.  Do  you  know  who  the  Boy 
was  that  ufed  that  ExprefTion  ? 

Row.     No,  my  Lord,  it  was  very  dark. 

Mr.  Att.  Gen.  Do  you  not  know  neither  who 
returned  the  Anfwer .' 

Row.     No  indeed. 

Mr.  Att.  Gen.  But  you  are  fure  you  heard 
thofe  Words  pafs  ? 

Row.     Yes,  indeed,  and  I  went  to  the  Door 


me  his  Sword  ;  but  the  Conflable  was  not  there 
then,  and  I  did  not  take  his  Sword  ;  but,  faid 
I,  God  blefs  your  Honour,  my  Lord,  I  know 
not  what  you  are,  but  I  hope  you  are  doing  no 
Harm  ^  No,  faith  he.  With  that,  the  Conftable 
came  immediately,  and  he  proffered  the  fame 
to  him  ;  there  were  two  Candles  in  fome  Maids 
or  Womens  Hands  at  a  Door  hard  by,  and  I  went 
to  ask  them  if  they  knew  the  Meaning  of  it ;  and 
there  being  a  Neighbour's  Man  leaning  with  a 
Bottle  and  a  Glafs  againfl  the  Wall,  whom  I 


afterwards,  whilft  they  went  to  the  Upper-end  of  knew.  I  think  they  told  me  one  of  them  had  a 
the  Street  and  returned  again  j  and  1  faw  Capt.  Sweet-heart  there  j  and  my  Lord  faid,  he  was 
Hilfs  Boy  following  him.  My  Lord,  I  knew  drinking  a  Lady's  Health,  and  as  foon  as  his 
Capt.  H/ll,  though  he  was  not  in  the  Cloaths  he  Bottle  was  out,  he  would  be  gone.  That  is  all 
formerly  ufed  to  come  to  my  Houfc  in,  and  the 
Boy  1  knew  to  be  his  Boy. 

Mr.  Att.  Gen.  Were  thofe  Perfons  together 
that  you  heard  fpeaking  fo  ? 

Row.  Yes,  all  four  together,  in  a  Confufion 
they  feemed  to  be,  for  they  were  pufhing  to  and 
again,  and  the  Boy  had  hold  of  one  of  the  Gentle- 
mens  Arms  when  he  bid  him  alter  his  Refolution. 

Mr.  Att.  Gen.  Repeat  thofe  Words  again  that 
you  heard  him  fay. 

Row.  Pray  my  Lord,  good  my  Lord,  do  not  do 
it,  alter  your  Refolution. 

L.  H.  Stew.  Has  your  Lordfhip  any  thing  to 
ask  this  Witnefs? 

L.  Mohun.    No,  my  Lord. 
Row.    I  fpoke  of  this  fame  afterwards,  and  Co 
they  have  brought  me   here  to  give  Evidence : 
That  is  all  that  1  can  fay.     I  cannot  fwear  to  my 


heard  of  the  Matter. 

Mr.  Att.  Gen.     Was  Mr.  /////  there  > 

Merry.     Yes,  he  was. 

Mr.  Att.  Gen.     Was  his  Sword  drawn  ? 

Merry.  Yes,  his  Sword  was  drawn,  and  I 
asked  what  made  that  Gentleman  with  his  Sword 
drawn  ?  and  my  Lord  Mohun  faid,  he  had  lofl 
his  Scabbard  j  but  feeing  this  Neighbour's  Man 
fland  there,  I  went  to  the  Houfe. 

Mr.  Att.  Gen.  Were  both  their  Swords  drawn 
at  firft  ? 

Merry.  Both  their  Swords  were  drawn  when 
I  came  firfl  into  the  Street ;  but  my  Lord  put  up 
his  Sword,  and  the  other  continued  drawn,  by 
reafbn  as  they  faid,  he  had  loft  his  Scabbard, 
And  fb  feeing,  as  I  faid,  my  Neighbour's  Man 
flanding  there,  we  went  to  that  Houfe  to  en- 
quire if  they  knew  what  their  Bufincfs  was ;  we 

were 
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were  not  got  into  the  Houle,  I  am  fure  not  a 
Stone's  taft  within  the  Houft,  but  Murder  was 
cried  out,  and  we  came  back  again,  and  my 
Mafter  being  nimbler  of  Foot  than  I,  becaufe  he 
was  a  younger  Man,  came  firft  into  the  Place, 
and  feized  my  Lord  before  I  came ;  how  the 
Seizing  was  I  do  not  know. 

Mr.  Att.  Gen.  Our  next  Witnefs  is  'Thomas 
Fennell.       (IVho  was  /ivorn.J 

Mr.  Att.  Gen.     Fenneli,  you  was  one  of  the 
Watch  that  Night  when  Mr.  Mountford  was  killed. 
Fennell.     Yes,  Sir. 

Mr.  Att.  Gen.  Give  my  Lords  an  Account 
what  you  obferved  that  Night,  in  relation  to  my 
Lord  Mohun  and  Mr.  Hill. 

Fennell.  The  Conftable  and  his  Watch  going 
the  Rounds,  divided  thcmfelves  into  two  Parts ; 
I  went  down  Surrey-Street  with  one  Party  ;  the 
Conftable  he  v/ent  down  Strand-Lane  with  the 
other  Party.  We  were  four  or  five  that  came 
down  Surrey-Street.,  and  when  we  came  down, 
my  Lord  Mobun  and  Capt.  Hill's  Swords  were 
both  drawn  ;  my  Lord  Mohun  put  up  his  Sword 
juft  as  we  came  down. 

L.  H.  Steiv.  Speak  out  Man,  that  my  Lords 
may  all  hear  you. 

Fennell.  I  fay,  the  Conftable  and  his  Party 
went  down  Strand-Lane,  and  another  Party  down 
Surrey-Street,  four  or  five  of  us,  and  my  Lord  AIo- 
hun  and  Capt.  Hill  had  both  their  Swords  drawn  : 
When  we  came  down,  my  Lord  put  up  his  Sword 
juft  as  we  came  down,  but  the  Conftable  not 
being  come,  I  went  and  called  him. 

Mr.  Att.  Gen.  You  fay  both  their  Swords  were 
drawn  when  you  came  down  ? 

Fennell.  Yes,  but  my  Lord  put  up  his  Sword 
juft  as  we  came  down. 

Mr.  Att.  Gen.  What  time  of  Night  was  that  ? 
Fennell.  It  was  between  Eleven  and  Twelve. 
Mr.  yltt.  Gen.     How  long  before  the  Murder 
was  committed  ? 

Fennell.     A  quarter  of  an  Hour. 
L.  H.  Stew.     Do  you  not  fay,   they   put  up 
their  Swords  as  fbon  as  you  came  down  ? 

Fennell.  My  Lord  Mohun  put  up  his  Sword, 
but  Hill  {kid  he  had  never  a  Scabbard. 

Mr.  Att.  Gen.     Did  you  ask  them  why  they 
had  theif  Swords  drawn  at  that  time  of  Night  ? 
Fennell.     No,  I  went  to  call  the  Conftable. 
L.  H.  Stew.     Have  you  any  more  to  ask  of 
this  Witnefs  ? 

Mr.  Att.  Gen.     I  have  not,  my  Lord. 
L.  H.  Stew.    Nor  you,  my  Lord  ? 
L.  Mohun.    No,  my  Lord. 
L.  H.  Stew.     Pray  go  on  then  ;  whom  do  you 
produce  next  ? 

Mr.  Att.  Gen.  Our  next  Witnefs  is  James 
Ba£Jt.       (IV ho  was  fworn.J 

Mr.  Att.  Gen.    Were  you  one  of  the  Watch 
that  Night  Mr.  Mountford  was  killed  ? 
Baffit.     Yes. 

Mr.  Att.  Gen.    Did  you  fee  my  Lord  Mohun 
and  Capt.  Hill  that  Night  ? 
Bcrfflt.     Yes. 

Mr.  Att.  Gen.  Acquaint  my  Lords  where  it 
was,  and  in  what  manner  you  found  them. 

Baffit.  In  Howard-Street ;  I  came  along  with 
the  Conftable,  and  I  walked  before  them  that 
went  down  Surrey-Street  with  my  Lanthorn,  and 
there  was  my  Lord  Mohun  with  his  Sword  drawn, 
and  Captain  Htll  with  his  the  like :  We  asked 
them  what  they  did  there  ?  They  faid  they  were 


drinking  of  a  Bottle  of  Wine :  Hill  faid  to  me. 
You  may  knock  me  down  if  you  pleafe :  Nay, 
faid  I,  we  never  ufe  to  knock  any  Gentlemen 
down,  unlefs  there  be  Occafion  ;  and  then  we 
went  into  Norfolk-Street  to  the  Tavern  to  examine 
what  they  were,  and  what  they  were  doing  •  and 
in  the  mean  time  the  Murder  was  done. 

Mr.  Att.  Gen.     Did  you  not  ask  them  why  their 
Swords  were  drawn  ? 
BafTit.     Yes,  I  did. 
Mr.  Att.  Gen.     What  did  they  fay  ? 
Baffit.     Hill  made  Anfwer,  that  he  had  loft  his 
Scabbard. 

Mr.  Att.  Gen.     What  faid  my  Lord  Mohtm  ? 
Baffit.     My  Lord  Mohun  had  put  up  h:s  Sword 
by  that  time  we  came  up  to  him  :  That  is  all  I 
can  fay  to  it. 

L.  H.  Stew.  If  you  have  nothing  more  to  ask 
him,  call  another. 

L.  Mohun.  My  Lord,  I  defire  he  may  be 
asked  whether  he  came  with  the  Conftable  when 
I  furrendred  myfelf  ? 

Bafjit.  Yes,  and  I  took  hold  of  your  Sleeve, 
and  you  fhook,  and  quak'd,  and  trembled,  as  if 
you  would  tear  it  to  pieces. 

L.  Mohun.  I  defire  he  may  be  asked,  whether 
my  Sword  was  in  the  Scabbard  when  I  furrendred 
myfelf? 

Baffit.    Yes,  it  was,  he  furrendred  it. 
L.  H.  Stew.     That  was  after  the  Murder  was 
done. 

Mr.  Att.  Gen.  With  your  Lordfliip's  Favour, 
I  defire  he  may  anlwer  my  Lord  Mohun  s  firft 
Queftion  again,  fb  as  to  be  heard  by  your  Lord- 
ftiips  J  What  was  that  you  were  faying  when  my 
Lord  furrendred  himfelf  ? 

Baffit.  I  took  him  by  the  Arm  when  he  fur- 
rendred himfelf  up. 

Mr.  Att.  Gen.     What  then  ? 
Baffit.    Then  he  quaked,  and  I  had  him  to 
the  Kound-Houfc. 

L.  H.  Stew.  Hear  my  Queftion ;  You  fay  you 
took  him  by  the  Sleeve,  when  he  furrendred 
himfelf;  what  do  you  mean  by  that  '>  is  it  chat 
he  had  furrendred  himfelf  before  you  laid  hold  on 
him,  or  afterwards  ? 

Baffit.  I  took  hold  of  his  Arm,  when  he  fur- 
rendred himfelf 

L.  H.  Stew.  But  was  it  before  he  furrendred 
himfelf  to  the  Conftable  ? 

Baffit.  No,  it  was  afterwards,  my  Lord ;  to 
have  him  away. 

L.  H.  Stew.     Then  you  did  fee  him  furrender 
himfelf  to  the  Conftable  ? 
Baffit.    Yes,  my  Lord. 
Mr.  Att.  Gen.     Then  call  Mr.  Charles  Knowles^ 
But  he  did  not  appear. 

L.  H.  Stew.     Whom  do  you  call  next,  Sir  ? 
Mr.  Att.  Gen.     My  Lords,'  we  call'd  Mr.  Charles 
Knowles  ;  but  they  lay,  he  is  not  come ;  therefore, 
with  your  Lordfhips  Favour,  we  will  call  Mrs, 
Brewer.        (IVho  was  fworn.J 

Mr.  Att.  Gen.     Mrs.  Brewer,  I  think,  you  live 
at  the  next  Door  to  Mrs.  Bracegirdle's  Lodging  ? 
Mrs.  Brezver.     Yes,  I  do  fo. 
Mr.  Att.  Gen.    Pray  give  my   Lords  an  Ac- 
count what  you  faw  and  heard  that  Night  Mr. 
Mountford  was  kill'd. 

Mrs.  Brewer.  I  was  at  Mrs.  Bracegirdle's  Houfe, 

and  I  went  to  the  Door  with  them  ;  and  juft  as 

I  went  to  the    Door,    my   Lord  Mohun  came 

up  to  me  i  iuft  as  he  came  to  the  Door,  INIr 

^  Mount. 
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Motmiford  came  down  the  Street,  and  my  Lord 
•went  to  him,  and  imbraced  him,  and  faid,  Mr. 
Moio'tford,  Your  humble  Servant,  I  am  glad  to 
fee  you.  Who  is  this,  faid  Mr.  Motmtford,  my 
Lord  Mohun  i'  Yes,  faid  my  Lord.  What  makes 
your  Lordftip  here  at  this  time  a  Night,  faith 
Mr.  Moimtford  ?  Saith  my  Lord  again,  1  fuppofe, 
Mr.  Motititford,  you  was  fent  for.  Sent  for,  for 
what,  faith  he  ?  You  have  heard  of  the  Bufinefs 
of  Mrs.  Bracegirdle,  I  fuppofe,  faith  my  Lord  : 
No,  my  Lord,  faith  he,  I  come  by  Chance. 

Mr.  Jtt.  G.     Who  faid  that  ? 

Mrs.  Bre-xer.     Mr.  Moumford,  Sir. 

Mr.  Jtt.  G.     W^ell,  go  on,  and  fpeak  aloud. 

Mrs.  Brewer.     My  Lord,  Mr.  Mountford. 

y^nd  there  pe  hefitated,  and  feetned  to  he  in  a 
Conftijion. 

Mr.  Art.  G.  She  is  not  ufed  to  fuch  publick 
Examinations :  If  your  Lordfhips  will  pleafe  to 
allow  her  to  begin,  becaufe  Ihe  is  in  fome  Con- 
fufion,  fhe  will  be  the  better  able  to  give  you 
what  Account  (he  can  of  this  Matter. 

L.  H.  Stew.  Let  her  recollect  herfelf,  and  be- 
gin again. 

Mrs.  Brewer.  When  Mr.  Mountford  catne  down 
the  Street,  I  flood  at  the  Door,  and  my  Lord 
Mohun  was  come  to  the  Door,  and  my  Lord 
Mobiin  went  to  him  and  faid,  Mr.  Mountford, 
your  humble  Servant  .^  I  am  glad  to  fee  you,  and  em- 
braced him.  Saith  Mr.  Moimtford,  If  ho  is  this, 
my  Lord  Mohun  ?  Tes,  faith  he,  it  is.  IVhat  mak- 
ethyour  LordfJoip  here  at  this  time  of  Night  ?  faith  my 
Lord  Mohun,!  fuppofe  you  are  fent  for,  Mr.  Mount- 
ford. No  indeed,  faid  he,  I  came  hy  Chance.  Saith 
ray  Lord,  Ton  have  heard  of  the  Bufinefs  of  Mrs. 
Bracegirdle.  With  that,  after  he  had  faid  this, 
Mr.  /////  Cometh  up,  and  faith,  Pray,  my  Lord, 
hold  your  I'ongue,  this  is  not  a  convenient  I'ime  to 
difcourfe  this  Rufinefs,  and  would  have  drawn  my 
Lord  away.  Saich  Mr.  Moimtford,  lam  very  forry 
my  Lord,  to  fee  that  your  Lordfoip  fljotdd  af/i/i  Capt. 
Hill  in  fo  ill  an  ACiion  as  this ;  pray  let  me  defire 
your  Lerdfhip  to  forbear.  Upon  this,  as  foon  as  he 
had  faid  fo,  Mr.  Htll  came  up  and  ftruck  Mr. 
Mountford  a  Box  on  the  Ear.  Saith  Mr.  Mount- 
ford, Damme,  what's  that  for?  And  with  that,  he 
whipped  out  his  Sword,  and  made  a  Pafsat  him, 
and  I  turned  about  and  cry'd  out  Murder,  Murder. 

Mr.  Att.  G.  But  you  fay,  you  faw  Htll  draw 
his  Sword,  and  make  a  Pafs  at  him  ? 

Mrs.  Brewer.  No,  his  Sword  was  drawn 
before ;  but  he,  immediately  after  the  Box  on  the 
Ear,  made  a  Pafs  at  him,  and  I  turned  about  and 
cry'd  Murder. 

Mr.  Att.  G.  Had  Mr.  Mountford  his  Sword 
drawn  at  that  Time  ? 

Mrs.  Brewer.     No,  he  had  not. 

Mr.  Att.  G.     Are  you  fure  he  had  not? 

Mrs.  Brewer.  Yes,  I  am  fure  he  had  not,  for 
as  foon  as  he  ftruck  the  Blow,  he  made  a  Pafs 
at  him. 

?vlr.  Att.  G.  Was  my  Lord  prefent  at  that 
Time? 

Mrs.  Brewer.  He  ftood  juft  by  on  the  Right- 
hand. 

Mr.  Att.  G.     How  near  to  them  ? 

Mrs.  Brewer.  They  were  all  clofe  together, 
as  well  as  I  could  difcern. 

L.  II.  Stew.     My  Lord,  have  you  any  mind  to 
ask  this  Witnefs  any  Queftions  ? 
L.  Mohun.    No,   my  Lord. 
L,  H.  Stew.    Have  you  done  with  her? 


Mr.  Att.  G.  Yes,  my  Lord.  The  next  Wit-, 
nels  we  defire  to  call  is  Mr.  Davenport,  the 
Conflable.  flVho  was  fworn.J 

L.  H.  Stew.     Well,  what  faith  this  Man  ? 

Davenport.  The  Ninth  of  December  laft  at 
Night,  as  I  was  walking  my  Rounds  between 
eleven  and  twelve  a  Clock,  I  divided  my 
Watch  into  two  Parts,  one  was  to  go  down 
one  Street,  and  the  other  another,  and  coming 
into  Howard-ftreet,  my  Beadle  happened  to  be 
there  before  me,  and  he  had  fpied  them,  as  he 
told  me,  with  their  Swords  drawn :  As  foon  as 
I  came  up,  my  Lord  Mohun  very  civilly  (his 
Sword  not  being  then  drawn  )  proffered  to  flir- 
render  his  Sword  to  me,  and  faid,  he  was  a 
Peer  of  the  Realm.  1  asked  the  other  Man 
what  he  did  with  his  Sword  drawn  ?  and  he 
made  anfwer,  he  had  loft  his  Scabbard  in  Drury- 
lane.  W^ith  that  I  found  them  very  civil,  and 
I  heard  fome  Women  at  the  Door,  and  they 
faid,  they  were  Serenading  them  with  a  Bottle 
of  Wine.  There  was  a  Drawer  there  that  I 
knew,  who  formerly  lived  over-againft  me,  and 
then  lived  at  the  Wbite-horfe  Tavern  j  fo  I  left 
them  (  finding  them  very  civil  )  and  went  to  the 
White-horfe  Tavern  to  examine  what  the  Bufinefs 
was ;  they  told  me,  they  were  there  a  drinking, 
and  before  I  had  fpoken  three  Words  almoft  to 
the  Man  of  the  Houfe,  the  Watch  was  called, 
and  when  we  came,  Mr.  Hill  had  made  his 
Efcape,  and  fb  I  fecured  my  Lord  Mchun. 

Mr.  Att.  G.  What  was  the  Occafion  of  calling 
the  Watch? 

Davenport.  They  cryed  out  Murder  in  the 
Street  ^  So  I  took  my  Lord  Mohun,  and  carry'd 
him  to  the  Kound-houfe,  where  we  kept  him  all 
Night. 

Mr.  Att.  G.  I  think  you  fay,  when  you  firfl 
came  my  Lord  Mohun  s  Sword  was  not  drawn. 

Mr.  Davenport.  It  was  put  up  then,  but  the 
Beadle  faid  they  were  both  drawn  before. 

Mr.  Att.  G.  You  did  not  fee  them  fb  foon  as 
your  Beadle? 

Davenport.     No,  he  was  there  before  me. 

Mr.  Att.  G,  Then  acquaint  my  Lord  what  was 
done,  after  you  had  fecured  m.y  Lord  Mohun. 

Davenport.  After  I  had  taken  him,  I  carried 
him  to  the  Kound-houfe,  and  when  we  came  there, 
he  asked  me.  If  H/7/ wai  taken  ?  I  faid  no j  and 
faid  I,  My  Lord,  this  is  a  bad  Misfortune  you  arc 
happcn'd  into  ;  and  he  faid,  God  Damn  vie,  I  am 
glad  he  is  not  taken,  but  I  am  forry  he  has  no  more 
Money  about  him;  Jwifio  he  had  fome  of  m  me;  and, 
1  do  not  care  a  Farthing  if  I  am  hang' d  for  him. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked 
whether  I  offered  to  fly  ? 

Davenport.  No,  my  Lord,  I  do  not  fay  you  did, 
but  you  know,  my  Lord,  you  faid  this  to  me. 

L.  H.  Stew.  But,  Mr.  Davenport,  did  not  my 
Lord  furrender  himfelf  to  you? 

Davenport.    Yes,  my  Lord,  mighty  civilly. 

Mr.  Att.  G.  Did  my  Lord  fay  any  thing  to 
you  about  changing  of  Coats  ? 

Davenport.  He  fiid,  they  had  changed  Coats 
three  or  four  feveral  times  that  Day,  and  at  the 
fame  time  he  had  Hill's  Coat  upon  his  Back  ;  and 
I  asked  him.  If  he  knew  where  Hill's  Lodging 
was  ?  and  he  told  me ;  and  I  went  to  his  Lodg- 
ing with  my  Watch;  and  when  we  came  there, 
we  fearched  the  Houfe,  but  did  not  find  him 
there  ■.  but  Captain  Hill's  Boy  came  in  whilft  we 
were  there  j  fo  with  that,  I  fecured  the  Boy,  and 
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Icarched  him,  and  found  Gunpowder  and  Ball 
about  him  ;  and  I  have  HiU's  Sword  in  the  Court, 
and  Mr.  Mountford' s^  and  my  Lord's. 

L.  Mobun.  I  defire  he  may  be  asked,  whether 
Mounfford's  Sword  was  not  broke  in  the  Street,  or 
whether  he  carried  it  away. 

Davenport.  I  took  up  a  Piece  my  ftlf,  and  a 
Servant  Maid  took  up  another  in  the  Street. 

L.  Mohim.  I  defire  he  may  be  asked,  whether 
Mr.  Motmtford's  Sword,  when  it  was  found,  was  in 
the  Scabbord  or  not ' 

Davenport.  No,  it  was  not ;  I  faw  no  Scabbord. 

L.  H.  Stew.  My  Lord,  you  ask  the  Queftions 
fb  faft,  that  we  do  not  hear  the  Anfwers.  Was 
not  your  firft  Queftion,  whether  Mountford's 
Sword  was  not  broken  ? 

L.  Mobun.     Yes,  my  Lord. 

L.  H.  Ste"ju.     What  Anfwer  giveth  he  to  that? 

Davenport.  I  do  not  know  when  it  was  bro- 
ken ;  but  by  the  Report  of  People  that  were  there 
by,  it  was  faid,  Mr.  Mountford  made  a  Pais,  and 
at  the  fiift  Pafs,  his  Sword  was  broken?  and  I 
■went  with  a  Lanthorn,  and  according  as  they 
faid,  I  found  a  Piece  of  a  Sword,  and  I  took  it  up 
my  felf 

L.  H.  Steiv.  What  is  your  next  Queftion,  my 
Lord? 

L.  Mobun.  I  would  ask  him  in  what  Part  of  the 
Street  he  found  the  Piece  of  the  broken  Sword. 

L.  11.  Stew.  You  heard  the  Queftion,  what  fay 
you  ? 

Davenport.  It  was  in  the  High-way  in  the 
Street. 

L.  H.  Stew.  My  Lord  Mohun,  what  do  you 
mean  by  that  Queftion  ? 


ed  him  that  Night,  till  about  four  a  Clock  in  the 
Morning,  and  then  I  took  my  Leave  of  him,  and 
went  home:  About  eight  a  Clock  in  the  Mom- 
mg  I  came  thither  again,  and  met  Mr.  Hoih 
there,  and  he  was  ot  the  fame  Opinion.  He 
lived  till  about  one,    and  then  he  died. 

Mr,  Att.  G.  What  Difcourfe  had  you  with 
Mr.  Mountford? 

Mr.  Bancroft.  About  ten  a  Clock  I  was  fent 
for  by  the  Conftable  to  come  to  ///V/^i's-Hall,  to 
be  examined  there  before  the  Juftices  ;  and 
being  then  with  Mr.  Mountford,  and  fome  Com- 
pany being  there,  Mr  Powell  (  as  I  take  it  )  was 
one ;  1  faid  to  Mr.  Mountford.,  I  fuppofe  where 
I  am  going,  I  (hall  be  asked  fome  Queftions 
about  what  you  may  have  faid  to  me,  you  are 
now  upon  the  Brink  of  Eternity,  and  pray  anfwer 
me  truly,  who  gave  you  this  Wound^  was  it 
Mr.  Hill.,  or  my  Lord  Mobun  ?  Said  he.  My  Lord 
Mohun  offered  me  no  Violence.,  hut  whilfi  I  was  talk- 
ing with  my  Lord  Mohun,  \M\\\  flruck  me  with  his 
lejt  Hand,  and  with  his  right  Hand  run  me  through 
before  I  could  put  my  Hajid  to  my  Sword. 

Mr.  Att.  G.  Did  he  tell  you  his  Sword  was 
drawn  ? 

Bancroft.  He  did  not  fay,  it  was  or  not,  but 
that  Hill  ftruck  him  with  bis  left  Hand,  and,  at 
the  fame  Time,  run  him  through  with  his  Right, 
before  he  could  put  his  Hand  to  his  Sword. 

Mr.  Att.  G.  Did  he  tell  you  my  Lord  Mohun  s 
Sword  was  drawn  ? 

Bancroft.  The  Words  were  thefe,  as  near  as  I 
remember.  My  Lord  Mohun  offer'd  me  no  Vio- 
lence, but  whilft  I  was  talking  with  him,  //;'//, 
■with  his  Left-Hand,  ftruck  me,   and  with  his 


L.  Mohun.     Whether  it  was  in  the  Middle  of    Right  run  me  through,  before  I  had  time  to  put 
the  Street  toviards  Surry-Street  or  Norfolk-ftreet, or     my  Hand  to  my  Sword. 


near  Mrs.  Bracegirdle's  Lodging,  or  upon  he 
Pavement? 

Davenport.  It  was  over  againft  the  Door 
where  you  flood. 

X.  Mohun.  How  far  might  it  be  from  where  I 
fcood  ?  I  defire  he  may  be  asked  that. 

L.  li.  Stew.  You  hear  my  Lord's  Queftion, 
anfwer  it. 

Davenport.  He  was  walking  up  and  down  when 
I  came  to  take  him^  and  I  took  the  Piece  of  the 
Sword  up  in  the  High-way  j  he  was  walking  on 
the  Pavement,  the  broad  Stones. 


L.  H.   Stew. 
Witnefs  ? 

Mr.  Att.  G. 
Knowles  come  ? 

Mr.  Att.  G. 


Have    you    done     with    that 


Yes,  my  Lord. 


(iff  did  not  appear^ 
Then  we  defire  to  call  Mr.  Ban-^ 
croft  the  Chyrurgeon,  and  Mr.  Hunt. 

L.  H  Stew.    Who  do  you  examine  firft  ? 

Mr.  Att.  G.     We  begin  with  Mr.  Bancroft. 
(  If  ho  was  fworn.^ 

Mr.  Att.  G.     You  attended  upon  Mr.  Mount- 
ford, Mr.  Bancroft,  when  he  was  wounded  ? 

Bancroft.     Yes,  my  Lord. 

]\lr.  Att.  G.    Pray  acquaint  my  Lords  what  you 
know  of  this  Matter. 

Bancroft.  My  Lord,  upon  the  ninth  of  Decem- 
ber laft  at  Night,  between  the  Hours  of  twelve 
and  one,  I  was  knocked  up  to  go  to  Mr.  Mount- 
ford, whofe  Servant  came  for  me,  and  told  me,  he 
■was  a  dying  of  a  Wound  he  had  received.  So  I 
came  to  his  Houfe,  and  found  him  very  defpe- 
rately  wounded ;  it  went  in  and  out  by  his  Back- 
Bone,  behind  his  left  Side.  I  told  him  what  he 
muft  expedt,  that  he  was  a  dead  Man.  I  attend- 
V  o  L.  IV. 


Mr.  Att.  G.  Did  he  tell  you  he  had  his  Sword 
drawn  at  all  afterwards  ? 

Bancroft.  No,  not  a  Word  of  that,  that  I  heard, 

L.  H.  Stew.  My  Lord  Mohun,  have  you  any 
thing  to  fay  to  him  ? 

L.  Mohun.     No,  my  Lord. 

(^1'hen  Mr.  William  Yinnt  was  fw or n.') 

M.  Att.  G.  Mr.  Hunt,  you  have  heard  what 
Mr.  Bancroft  was  examined  to,  do  you  give  an 
Account  what  you  know  in  relation  to  this  Bu- 
finefs. 

Hunt.     I  was  fent  for  to  Mr.  Mctintford  when 

he  lay  very  ill;  and  I  then  asked  him  the  Manner 

of  his  being  hurt,    he   faid.   My  Lord  Mohun 

Is  Mr.  Charles    fpoketo  me,  but  Hill  run  me  through  before  'my  Swcrd 


was  drawn.  I  asked  him.  Whether  he  had  time 
to  draw  his  Sword  ?  And  he  faid,  Hill  was  in  me, 
and  was  through  me,  before  my  Sword  was  cut ;  and 
this  he  repeated  again  about  twelve  a  Clock, 
about  half  an  Hour  before  he  died  the  next  Day. 

L.  H.  Stew.  Will  you  ask  him  any  thing  elfe, 
Mr.  Attorney? 

Mr.  Att.  G.  We  fliall  ask  him  no  more  Que- 
ftions, my  Lord. 

L.  H  Stew.    Will  you  ask  him  any,  my  Lord 


Mobun  ? 
L.  Mohun- 
L.  H.  Stew. 

nefles  ? 

Mr.  Att.  G. 


No,  my  Lord. 
Then  have  you  any  more  \\"\t- 


My  Lord,  I  do  not  hear  that 
Mr.  Knowles  is  come  yet;  and  if  he  be  not  come, 
we  have  no  more  Witnefles  to  examine;  if  he 
does  come,  we  muft  beg  Leave  that  we  may  exa- 
mine him. 

L.  H.  Stew.    You  know  that  the  Court  cannot 
Xxx  ftay.; 
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have  done  on  both  Sides,    within  a  Day  or  two  you  Ihall  certainly  hear  of 


5 '2  2  I 

^'^ay  ;   for  after  yo 

my  Lords  are  to  withdraw,  and  we  are  not  to  fit 

here  in  Espedtation  of  your  WitnefTes. 

Mr.  Att.  Gen.  My  Lord,  we  do  not  exped 
that  i  if  my  Lord  Mobim  pleafe  to  examine  any 
WitnefTes  on  his  Part,  and  it  happen  that  the 
Witnefs  fhould  come  before  my  Lord  has  made 
an  End,  we  hope  your  Lordfhips  will  favour  us 
fo  far,  as  that  we  may  examine  him. 

L.  H.  Ste-iv.  My  Lord  Mohun^  if  you  have  any 
WitnefTes  to  be  examined,  now  is  your  time  to 
call  them. 

L.  Mohun.  I  defire  firft,  Mr.  Hill  s  Foot-Boy 
may  be  called. 

L.  H.  Stew.  Name  him.  (  He  ccime  to  the  Bar. ) 

L.  Mnhiin.     My  Lords,  if  you  pleafe,  I  defire 

Mr.  Breretoii  may  be  called  firft,  becaufe  I  would 

prove  to  your  Lordfhips,    and  fhew    you  I  had 

no  Malice  to  Mr.  Mouiitford. 

L.  H.  Stew.  I  thought  you  had  called  that  Boy 
firft.  ^     ^ 

L.  Mohun.  That  was  a  Miftake,  my  Lord, 
this  Gentleman  Mr.  Breretou.,  I  defire  may  be  firft 
examined. 

Mr.  Brereton.  My  Lord,  I  know  nothing  as  to 
this  Matter  of  Faft,  for  I  had  not  feen  my  Lord 
Mohun  of  two  or  three  Days  before. 

L.  H.  Steiv.  What  do  you  examine  this  Witnefs 
to,   my  Lord' 

L.  Mohun.  To  fhew  that  I  had  no  Malice 
aga-nft  Mr.  Moimtford^  but  fpoke  kindly  of  him 
leveral  times. 

Mr.  Brereton.     I  had  not  feen  my  Lord  Mohun 
for  two  or  three  Days  before  this  Fadl  was  com- 
mitted, and  therefore  can  give  no  Account  of 
what  happened  then ;   but  the  Friday  before,  the 
Play  of  Alexander  the  Great  was  aded,  and  my 
Lord  Mohun  and  I  were  at  the  Play-houfe,  and  he 
and  I  went  to  Supper  together,   and  we  were 
talking  of  the  Play,  and  he  faid  it  was  a  good 
Play,  and  commended  feveral  Parts  in  it,  and 
particularly  the   Adling  ;    and   he  commended 
Mr.    Mountford's  AcSing  extreamly  :    I   faid,   I 
thought  he  never  adled  fb  well  in  his  Life  before  ^ 
but  my  Lord  fpoke  particularly  very  kind  Things 
of  Mr.  Mountford,  that  he  thought  him  a  very 
good  Ador.     I  anfwered,  as  to  Comedy  he  did 
ufe  to  a61:  very  well,    but  I  thought  he  would 
never  make  fo  good  a  Tragedian  as  Mr.  Betterton, 
or  fome  others.     But  my  Lord  before  this,   had 
ufed  to  commend  Mr.  Mountford  and  fpeak  kind- 
ly of  him:    And  he  faid,   that  feveral  of  the 
Players  had  been  very  rude  to  him,  more  than 
their  Bufinefs  did   require  of  themj    but  Mr. 
Mountford  had  been  more  civil  than  any  of  the 
reft.     Upon  this,  my  Lord  Mohun  was  pleafed  to 
ask  me.    Whether  I  was  acquainted  with  Mr. 
Mountford^   I  told  him,  I  never  was  in  his  Com- 
pany but  once  with  Mr.  Blud-jcorth.     Saith,  my 
Lord,  I  have  a  great  mind  to  drink  a  Bottle  of 
Wine   with  him.     Said  I,  I  do   not  think  him 
worth  your  Acquaintance,  but  you  may  do  what 
you  will.     Several  Things  more  my  Lord  faid, 
and  fpoke  more   kindly  of  him  than  of  any   of 
the  reft  of  the  Players ;    but  there  was  no  Time 
fix'd  for  drinking  with  him.    Upon  i'uefday  after 
my  Lord  Mohun  came  to  my  Lodgings,  and  told 
me,  Mr.  Mountford  ha.<i  been  very  civil  to  him  the 
Night  before  at  the  Play-houfe,  when  the  reft 
were  very  rude  to  him  j    and  he  had  a  mind  to 
drink  a  Bottle   of  Wine  with  him.     Saith  he,  I 
am  going  about  fome  Bufinefs  to  Kenfington,  but 


me,  and  we  will  fix  a  Time  for  it,  and  if  I  do 
not  like  his  Company,  I  will  never  trouble  you, 
nor  my  felf  more  with  it. 

L.  H.  Stevj.    When  was  this,  Sir  ? 
Brereton.    This  was  the  1'uefday  before ;  the 
firft  Difcourfe  was  upon  the  Friday  before. 
(  'Then  the  Boy  -was  examined. ) 
L.  Mohun.     Was  you  along  with  me  and  Mr. 
Hill,  that  Night  Mr.  Mountford  was  killed  ? 

L.  H.  Stew.     My  Lord,  you  muft  propofeyour 
Queftions  to  me,  and  I  will  ask  them. 

Mr.  Att.  Gen.  I  defire  to  know  what  the  Boy's 
Name  is,  and  who  he  is? 

L.  Mohun.     His  Name  is  'Tbomai  Lake,  and  he 
was  Mr.  Hill\  Foot-Boy. 

L.  H.  Stew.    What  do  you  ask  him,  my  Lord  ? 
L.  Mohun.     Pray,  my  Lord,  ask  him,  if  he 
was  with  Mr.  Hill  and  me  that  Night  that  Mr. 
Mountford  was  killed. 

L.  H.  Stew.    You  hear  the  Queftion  j  what  fay 
you  to  it .' 

Boy.    Yes,  my  Lord. 

L.  H.  Stew.  I  do  not  hear  you  what  you  (ay. 
Boy.  I  was  with  them,  my  Lord,  and  all  I 
heard  was,  they  had  a  Defign  to  take  away  the 
Woman,  Mrs.  Bracegirdle,  and  they  had  provided 
Night-Cloaths  and  a  Coach  for  her,  to  go  to 
Totteridge,  which  was  the  Place  where  they  de- 
figned  to  carry  her. 

L.  H  S.  I  do  not  hear  one  Word  this  Boy  faith. 
L.  Mobim.     My  Lord,  fhall  I  repeat  to  your 
Lordfhip  what  the  Boy  faith  ? 
Lords.     No,  no,  no. 

L.  H  Stew.  No,  my  Lord,  you  are  not  t«  re- 
peat what  your  own  Witnefs  faith. 

Boy.  They  had  a  DeCgn  to  carry  away  the 
Woman  Mrs.  Brac»girdle. 

L.  H.  Stew.  I  do  not  hear  one  W^ord.  That 
Boy  can  fpeak  out,  if  he  pleafeth;  I  warrant 
him,  he  would  make  Noife  enough  if  he  was  in 
another  Place.  Speak  out,  that  my  Lords  may 
all  hear  you. 

Boy.  I  cannot  fpeak  any  louder  than  I  do;  I 
fay,  they  had  a  Defign  to  carry  away  the  Wo- 
man. 

I  may  as  well  be  at  the  other  End 
as  in  this  Place,  as  for  hearing 
Some-body  fhould  repeat  what  he 


L.  H.  Stew. 
of  the  Town 
what  he  faith, 
faith. 

L.  Mohun. 


If  your  Lordfhip  pleafe  to  allow 
it,  that  one  of  the  Officers  of  the  Court  may 
come  down  to  the  Bar,  and  repeat  from  his 
Mouth  to  the  Court  what  he  faith. 

Lords.     Ay,  ay. 

L.  H.  Stew.     Mr.  Ifalker,  Then  do  you  go  and 
ftand  by  him,  and  tell  us  what  he  Ikith. 

Mr.  Walker  the  Clerk  went  and  flood  by  the  Boy 
at  the  Bar,  and  repeated  his  Evidence  aloud. 

Mr.  U^alker.  My  Lord,  he  faith,  they  had  a 
Defign  to  take  away  the  Woman,  and  they  had 
Night  Cloaths  in  the  Coach  for  the  Woman 
to  put  on,  and  they  enquired  at  the  Woman's 
Lodging  where  fhe  was,  and  there  they  were 
told,  that  fhe  was  at  Mr.  Page's  at  Supper,  and  her 
Brother  came  to  the  HorfJjoe  Tavern  and  drank 
with  them,  and  he  was  to  go  to  tell  them  when 
fhe  came  out,  and  which  way  fhe  was  to  go 
Home  ;  and  there  was  a  Man  that  was  to  give 
Notice,  and  they  went  down  before  her,  and 
the  Coach  ftood  almoft  at  the  lower  end  of 
Driiry-laiie,  where  there  were  fome  Soldiers  to 

put 
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put  her  in,  and  the  Soldiers  went  and  took  hold 
of  her. 

L.  H.  Stew.    Is  this  my  Lord  Mohttns  Witnefs? 

Mr.  Ifalker.  Yes,  my  Lord;  and  he  faith, 
when  they  went  to  take  hold  of  her  to  put  her 
in,  Mr.  Page  ftruggled  with  them,  and  would  not 
let  them,  and  fhe  cryed  out,  and  was  very  much 
troubled  at  it. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked, 
"Whether  he  was  in  Hoyoard-ftreet  when  Mr. 
Moimtford  was  wounded,  and  what  pafled  in 
Hoiaard-ftreet  before  Mr.  Moimtford  was  wounded  ? 

Mr.  IValker.  He  faith,  he  was  in  Howard  ftreet, 
and  faw  Mr.  Mountford  come  down  in  Norfolk- 
fireet  towards  them,  and  turn  into  Howard-Jfreet, 
but  out  of  his  way  to  his  own  Houfe;  He  faith, 
he  came  down,  and  there  met  my  Lord  Mohun 
and  his  Matter,  Mr.  Moimtford  did  ;  and  he  came 
to  my  Lord  Mohun,  and  bowed  to  him,  and  faid. 
He  had  a  Kindnefs  for  his  LordJJjip.  And  my  Lord 
Mohun  replyed.  He  had  a  Kindnefs  for  him.  My 
Lord  Mohun  faid  to  him,  He  hoped  he  ivas  not  come 
to  njindicate  any  thing  of  Mrs.  Bracegirdle.  Mr. 
Mountford  faid  Not.,  and  asked  if  his  Wife  had 
done  any  thing  to  him,  and  faid.  He  was  'very 
forry  his  Lordfjip  fliould  ha-veany  thing  to  do  to  vin- 
dicate Mr.  Hill  infiich  Kudenefs.  He  faith.  Cap- 
tain Htll  was  at  the  lower  end  of  the  Street,  and 
Captain  /////  heard  him  lay  fo,  and  came  up 
and  faid  to  him,  Mr.  Mountford.,  tf  you  have  any 
thing  to  fay  to  me.,  lean  vindicate  my  jelf  and  pray 
noiv  draiv;  and  he  went  into  the  Street,  and 
Mr.  Mountford  drew  and  met  him,  and  made  three 
or  four  Paffes,  and  in  the  Paffes,  the  Sword  was 
broke.  He  cannot  tell  which  Sword  it  was  that 
was  broke,  he  fuppofeth  it  hit  againft  the  Hilt, 
and  fnapped  in  two. 

L.  Mohun.  I  defire  he  may  be  asked,  where  I 
was  when  they  fought  ? 

Mr.  Walker.  My  Lord  flood  upon  the  flat 
Stones,  he  faith,  by  the  Houfe  Side  all  the  while, 
and  they  were  in  the  Middle  of  the  Street. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked. 
Whether  Mr.  Mountford  had  his  Sword  by  his 
Side,  and  where  it  was,  and  whether  I  meddled 
with  him  ? 

Mr.  li'alker.  He  faith  my  Lord  Mohun  did  not 
meddle  with  him,  but  flood  upon  the  flat  Stones, 
nor  did  offer  to  draw  his  Sword,  and  when  Mr. 
Mountford  came  down,  he  carryed  his  Sword  in 
his  Hand. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  ask'd, 
Whether  Mr.  Htll  did  not  flay  in  the  Street  to  ask 
Mrs.  Bracegirdle" s  Pardon  ? 

Mr.  IValker.  He  faith  he  defired  to  fee  Mrs. 
Bracegirdle,  and  to  beg  her  Pardon,  and  as  foon 
as  he  had  feen  her,  he  would  be  gone  ? 

L.  H.  Stew.  How  can  he  tell  that?  Where 
was  he? 

Mr.  IValker.  He  was  jufl  by  my  Lord  Mohun 
and  Mr.  Htll  in  the  Street,  and  Mr.  Hill  faid.  He 
would  but  flay  and  beg  Mrs.  Bracegirdle's  Pardon 
for  what  he  had  done,  and  he  would  go  Home. 

L.  Mohun.  I  defire  he  may  be  asked,  Whether 
I  offered  to  fly  when  his  Mafter  went  away  ? 

L.  H.  Stew.  What  is  it  you  ask,  my  Lord  ? 

L.  Mohun.  Whether  I  offer'd  to  run  away, 
or  make  my  Efcape  ? 

Mr.  IValker.  He  faith,  my  Lord  did  not  offer 
to  run  away,  but  flood  flill  and  faid  he  had  done 
no  Hurt,  nor  drawn  his  Sword. 

L.  Mobun.    1  defire  to  ask  him.  Whether  I 
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could  not  have  run  away  as  well  as  Mr.  Htll,  if  I 
had  had  a  mind? 

Mr.  IValker.  He  faith,  He  might  have  run 
away  as  well  as  his  Mafter  Mr.  Htll,  but  he  flood 
flill  a  great  while,  till  the  Watch  came  and  took 
him,  and  he  gave  himfelf  up. 

Mr.  Att.  Gen.  My  Lord,  before  the  Boy 
goeth  away,  I  defire  to  know  of  him  whether 
he  has  not  been  already  examined  upon  his  Oath 
elfe  where? 

Mr.  IValker.    Yes,  my  Lord,  he  was  examined 
at  Hicks's  Hall,  and  was  kept  in  Prifon  two  Days. 
Mr.  yltt.  Gen.     Were  you  examined  before  the 
Coroner  ? 

Mr.  IValker.  He  faith.  He  was  examined  be- 
fore the  Coroner. 

Mr.  y^tt.  Gen.  Which  was  the  firfl  Place  he 
was  examined  at? 

Mr.  IValker.  He  faith  he  was  examined  at 
Hicks's  Hall  f^rfl. 

Mr.  Att.  Gen.  When  he  was  examined  before 
the  Coroner,  did  he  give  the  fame  Evidence  as 
he  does  now  ? 

Mr.  IValker.  He  gave  the  fame  Evidence  be- 
fore the  Coroner  that  he  doth  now,  as  near  as  he 
can  remember. 

Mr.  Att.  Gen.  W^hen  you  did  make  Oath  be- 
fore the  Coroner,  was  it  read  to  you  what  vou 
fwore  ? 

Mr.  IValker.  He  faith,  his  Evidence  was  not 
read  to  him. 

Mr.  Att.  Gen.    Did  you  fubfcribe  the  E\  idenee 
you  gave  before  the  Coroner  yourfelf  ? 
Mr.  IValker.    Yes,  he  did. 
Mr.  Att.  Gen.     Did  not  you  write  your  Name 
yourfelf? 

Mr.  IValker.     Yes,   he  faith. 
Mr.  Att.  Gen.     Did  you  not  know  what  it  was 
you  fubfcribed  your  Name  to  ? 

Mr.  IValker.  He  faith,  It  was  not  read  to  him 
afterwards,  he  knoweth  what  it  was  he  gave  in. 

Mr.  Att.  Gen.  Are  you  fure  it  was  not  read  to 
you? 

Mr.  IValker.  He  faith,  He  is  fure  it  was  not 
read  to  him. 

L.  H.  Stew.  Was  it  not  read  to  him  before  he 
fubfcribed  it? 

Mr.  Att.  Gen.    That  I  did  ask  him,  my  Lord* 
Mr.  IValker.     He  doth  not  remember  that  it 
was  read  to  him  at  all. 

L.  H.  Stew.     Can  he  read  himfelf? 
Mr.  Att.  Gen.     He  writes  a  very  good  Hand, 
my  Lord. 

Mr.  IValker.  He  faith.  They  bid  him  put  his 
Hand  to  it ;  and  as  fbon  as  he  had  put  his  Hand 
to  it,  they  put  him  outj  and  bid  him  call  another 
W^oman. 

Mr.  Att.  Gen.  \  would  have  him  confider  of  it, 
before  he  makes  Anfwer ;  becauf e  there  are  fe- 
veral  Perfonsprefent  here,  who  wereprcfent  when 
it  was  lead  to  him  before  he  fubfcribed  it. 

Mr.  IValker.  He  cannot  remember  that  it  was 
read  to  him. 

Mr.  Att.  Gen.  Do  you  remember  you  fwore 
at  that  Time,  That  when  Mr.  Mountford  and 
Mr.  Hill  were  pufhing  at  one  another,  my  Lord 
Mohun  faid.  He  would  fland  by  his  Friend,  and 
Mr.  Hill  was  his  Friend  ? 

Mr.  Halker.  He  faith,  my  Lord  faid.  He 
would  not  go,  he  would  flay  by  his  Friend,  for 
Mr.  Hill  was  his  Friend, 

jB.  of  Carlifle.     My  Lord  Steward. 
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L.H.Steiv.     My  Lord  o{  Cadi/Ie.  when   Mr.  Mountford  was  killed.     And,  may  it 
£.  of  Carlifle.     I  defire  that  he  may  be  asked,  pleafe  you,  my  Lord,  that  Night,  old  Mrs.  Brace- 
W'hether  he  was  the  Boy  that  laid  to  my  Lord  girdle  and  her  Daughter,  were  invited  to  Sup- 
Mobun,  Pray,  my  Lord,  good  my  Lord,  do  not  per  at  one  Mrs.  Pages  in  Drury-laiie^  and  coming 
do  it,  alter  your  Refolution.  Home  about  ten  or  eleven  a  Clock  out  of  Drury- 
L.  II.  Stew.     Call  the  Boy  again  fwhkb  was  lane,  my  xMiftrefs  defired  me  to  goto  Mr.  Mount- 
done)  ;  Was  you  by  when  thoic  Uords  were  fpo-  ford,  to  fee  if  Mr.  Mountford  was  come  home.     I 
ken ;    Pray,  my  Lord,  will  you  repeat  your  own  went,  and  they  laid.    He  was  not  come  home : 
Queftion  ?  She  defired  me  then  to  go  again,  and  tell  Mrs. 
E.  of  Carl' fie.     Whether  he  was  the  Boy  that  Mountford,    that  if  he  was  not  come  home,  Ihe 
iaid  to  my  I-ord  Mohan,  Pray,  my  Lord,  good,  Ihould    fend   to  fee  where   he  was,   and  .defire 
my  Lord,  do  not  do  it,  alter  your  Refolution,  or  he  would  not  come  home  without  a  good  Guard, 
defer  it  to  another  Day  ?  for  my  Lord  Mohun  and  Captain  Hill  were  walk- 
Boy.     No,  my  Lord,  I  did  not  hear  him.  ing  about  the  Street,  and  fhe  did  not  know  their 
L.  H.  Steiv.     Did  not  you  fay  lb  your  lelf  ?  Defign,  by  reafon  Mr.  /////  had  his  Sword  drawn 
Boy.     I  laid  no  fuch  thing,  nor  heard  no  fuch  in  his  Hand,    out  of  the  Scabbord.     I  asked  the 


thing  faid  by  any  body. 


Realbn  why  he  had  his  Sword  drawn,  and  the 


zaheth 


L  II  Stew.    Do  you  bring  any  more  Witneflfes,    Anfwer  was  made ;    He  had  loft  the  Scabbord  in 

a  Skirmifh  in  Drury-lane ;    but  that  I  know  no- 
thing of  Mrs.  Mcimtfcrd  faid,  She  would  fend  her 
Maid  to  fee  where  her  Husband  was,  and  I  told 
her,  if  my  Miftrefs  would  give  me  leave,  I  would 
go  along  with  her,  to  bear  her  Company.     And 
Mohun  proceedeth  to  examine  any  other  Witnefs,    when  I  rerurned  to  my  Miftrefs,  ftie  did  give  me 
Ihaveone  thing  humbly  to  offer  to  your  Lordfliips,    leave,    and   I   went  along  with   her  to  fevcral 
{^-Tbcn  Proclamation  tvas  made  for  Silence.  Places  ;  but  we  could  not  find  Mr.  Mountford;  ib 

Mr.  Att.  Gen.  Of  what  Confequence  it  will  coming  home,  I  went  to  my  Miftrefs,  and  I  law 
be  to  my  Lord  Muhmi,  I  muft  iubmit  to  your  them  two  ftand  at  the  Door,  and  they  ftaid  there 
Lordfliips    when  you  have   heard  it ;     that  is,    above  an  Hour,  and  in  the  mean  time  our  Land 


my  Lord. 

L.  Mohun.     Yes,  my   Lord,  Mrs.  Ell 
Walker,  Mrs.  Bracegirdle's  Maid. 

Elizabeth  fl-alker.     Here,  my  Lord,  I  am  fhe. 

Mr.  Att.  Gen.     My   Lord,   before  my  Lord 


whether  it  may  not  be  proper  now  fmce  this 
Boy  has  given  an  Evidence,  lb  very  different 
from  what  he  gave  upon  his  Oath  before  the 
Coroner,  to  have  his  Depofition  that  he  made 
before  the  Coroner,  read  in  his  Prefence. 

L.  Mobun.  My  Lord,  I  think  1  ought  to  con- 
clude, and  give  all  my  own  Evidence  before  Mr. 
Attorney  raaketh  his  Remarks. 

L.  H.  Stew.  Then  referve  that  till  the  laft, 
Mr.  Attorney. 

Mr.  Att.  Gen.     My  Lord  is  certainly  in  the 


lady,  Mrs.  Browne,  heard  the  Watch  come  into 
the  Street,  and  flie  faid,  ftie  vvould  go  to  the 
Door,  and  bid  the  W^atch  feize  them ;  and  Ihe 
did  go  out,  and  I  was  kept  within  Doors,  and 
heard  her  talk  to  the  VV^atrh,  but  what  Ihe  faid, 
I  cannot  tell  j  but  prelently  the  Watch  went 
away  and  left  them.  And  I  ftood  at  the  Door, 
and  heard  Mrs.  Browne  fay.  There  cometh  Mr. 
Mountford,  and  fhe  would  go  fpeak  wirh  him ; 
and  with  that,  flie  went  as  faft  as  fhe  could  to 
meet  him,  and  came  to  him  a  good  way  before 


right  of  it,  there  ought  to  be  no  Obfervations  he  came  down  to  them,  and  took  him  by  the 
made  upon  his  Evidence,  and  we  fhall  be  fure  to  Arm  thus,  to  ftay  him,  and  fhe  faid,  Captain  Hill 
keep  exadly  to  the  ufual  Method  in  this  Matter  j    and  my  Lord  Mobun  was  walking  in  the  Street, 


but  I  take  it  to  be  the  Courfe  of  Evidence, 
where  there  is  an  Objedtion  to  what  the  Wit- 
nefs delivers  now,  which  does  arife  from  what 
the  fame  W  itnefs  has  fworn  before,  it  is  proper 
to  make  the  Objedtion,  as  Ibon  as  he  has  deliver- 
ed fuch  Evidence,  whilft  the  Matter  is  frefh  in 
your  Lordiliips  Memories. 

L.  11.  Stciv.  Mr.  Attorney,  let  the  Boy  ftay, 
he  Ihall  be  called  upon  afterwards ;  but  let  my 
Lord  go  on  now  with  the  reft  of  his  Witneffes. 

L.  Mohun.  Heir.  \s  Elizabeth  Walker,  my  Lord. 

L.  H.  Stew.     What  is  that  Woman's  Name  ? 

L.  Mohun.  Elizabeth  li'alker;  did  you  live  with 
Mrs.  Bracegirdle  ? 

Elizabeth  Walker.     Yes,  I  did  my  Lord. 

Mr  Att.  Gen.     This  Perfon  has  conceal'd  her 


and  Captain  Hill  had  his  Sword  in  his  Hand 
drawn,  and  fhe  did  not  know  what  their  De- 
fign was. 

L.  H.  Stew.  Indeed  fhe  muft  fpeak  louder,  or 
I  cannot  tell  what  fhe  faith. 

El.  Walker.  My  Lord,  I  fay  Mrs.  Browne  when 
I  was  at  the  Door,  faid,  Yonder  cometh  Mr. 
Mountford,  and  fhe  faid,  fhe  would  go  and  meet 
him,  and  away  fhe  went  as  faft  as  fhe  could  to- 
wards him  ;  and  when  fhe  came  up  to  him,  fhe 
took  him  by  the  Arm  thus,  and  defired  him  that 
he  would  not  come  down  that  Street,  but  go  to 
his  own  Houfe,  for  there  were  Captain  Hill  and 
my  Lord  Mobun  walking  in  the  Street,  and  fhe 
did  not  know  what  their  Defign  was,  but  Cap- 
tain /////  had  his  Sword  drawn  in  his  Hand.     If 


felf,   we  have  been  endeavouring  to  find  her  out  it  pleafe  you,  my  Lord,  Mr.  Mountford  did  not 

all  this  while,  but  could  not.  anfwer  her  a  Word ;    but  prefted    forward  to 

L.  H.  Stew.     What  do  you  ask  her,  my  Lord  ?  meet  my  Lord  Mohun  and  Captain  Hill.     If  it 

L.  Mohun.    I  defire  ftie  may  be  asked,  Whether  pleafe  you,  my  Lord,  they   met  one  another, 

file  lived  with    Mrs.  Bracegirdle,  and  what  fhe  and  my  Lord  Mohun  and  Mr.  Mountford  compVi- 

faw  and  obferved  that  Night  Mr.  Mountford  was  mented  one  another  very    lovingly,    and   faid. 


killed 

El.  Walker. 
her. 

L.  H.  Stew.  I  cannot  hear  what  fhe  faid  ;  Mr. 
Walker,  1  think  you  muft  go  thither  again  ;  fpeak 
out,  Woman. 

\^A  Walker. 


They  were  glad  to  fee  one  another ;    and  Mr. 

If  it  pleafe  you,  I  lived  then  with    Mountford  faid  to  my  Lord,  He  had  a  great  Re- 

fpedl:  for  his  Lordftiip,  and  my  Lord  replied  to 
him  again.  By  my  Honour,  I  have  the  like  for 
you,  Mr.  Mountford,  and  with  that,  they  em- 
braced one  another.     I  am  fure  this  is  the  Truth, 

I  washer  Servant  at  that  time,    for  1  followed  Mrs.  JSrow?;e  out,  and  ftood  by  when 

it 
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it  was  done.  Mr.  Mountford  told  my  Lord,  it 
was  a  Dilhonour  to  him  to  keep  Company  with 
Captain  /////.  I  will  not  take  my  Oath  that 
Captain  Hill  did  hear  him  fay  lb,  but  he  might 
have  heard  him,  and  it  may  be  he  did  too  j  and 
that  might  occafion  the  Quarrel ;  but  1  will  not 
take  my  Oath  of  that:  It  came  juft  in  my  Head 
after  this  was  faid,  that  our  Door  was  open,  and 
1  turned  my  Back  to  hear  and  look  who  was  at 
our  Door,  and  I  heard  Mrs.  Browne  fay,  that 
Captain  Hill  and  Mr.  Mountford  were  going  to 
Fight :  I  (aw  them  Fighting,  making  PaflTes  at 
one  another,  I  faw  them  engaged,  I  never  faw 
Men  naked  fighting  ib  in  my  Life. 

At  which  there  was  a  great  Laughter. 

El.  IValker.  My  Lord,  1  do  not  undcrftand 
thefe  Matters,  I  tell  you  as  well  as  I  can,  they 
v/ere  fighting  with  naked  Swords,  Mr.  Mount- 
ford's  Sword  was  upon  Mr.  Htli  hereabouts,  and 
Mr.  Hill's  Sword  was  upon  Atr.  Mountford  here- 
abouts ;  and  after  they  had  made  two  or  three 
Pufliesat  one  another,  'vTr.  Mountford  faid,  he 
was  kill'd,  and  threw  down  his  Sword  thus,  and 
I  took  it  up,  and  there  was  a  good  Piece  of  the 
Sword  broken  off!  I  turned  me  about  thus,  to- 
wards our  own  Hatch  at  our  Door,  and  there 
ftojd  two  or  three  People,  I  cannot  fay  who 
they  were,  but  I  gave  chem  the  S'.vord,  and  I 
turned  my  Face  towards  Surry-ftreet,  and  faw 
Captain  Hill  making  his  El'cape,  running  up  Sur- 
ry-ftreet ;  and,  if  it  pleaie  you,  my  Lord,  Mr. 
Mountford  was  the  Friend  I  had  moft  Refpedtfor; 
and  I  law  him,  as  f  iPc  as  he  could,  going  towards 
his  own  Houfe,  and  my  Lord  Mohun  flood  in  the 
fame  Place  that  he  was  in,  when  he  and  Mr. 
Mountford  were  embracing  one  another,  and  I 
did  not  fee-  my  Lord  Mohun  ftir  from  that  Place ; 
but  when  they  fought,  they  were  engaged  in  the 
middle  of  the  pitched  Stones,  were  there  was  a 
Plare  made  for  the  Water  to  run  along  the  Street 
like  i  Ch:innelj  and  to  my  Knowledge,  I  did 
never  fee  my  Lord  Mohun  off  of  the  Paved 
Stones,  on  the  Side.  I  cannot  fay  he  was  never 
off,  when  my  Eye  was  turned  another  way  ;  but 
to  r"y  Knowledge,  I  never  faw  him  off  of  thofe 
Stcnes.  If  it  pleafe  you,  my  Lord,  the  next  thing 
that  I  faw,  was  this,  After  Captain  Hill  run  up 
Surry-fir€:  i^  and  Mr.  Mountford  did  go  home,  I 
law  rry  Lord  Mohun  walking  up  to  the  End  of  the 
Street,  where  the  Watch  were  coming,  and  when 
the  Watch  came,  I  fee  him  deliver  himfelf  up  to 
the  Watch;  but  I  think  one  of  the  Watch  laid, 
he  muft  have  his  Sword,  and  he  did  deliver  up  him- 
lelf  and  his  Sword  to  the  Watch.  And  he  bid 
me  take  Notice,  BearWitnefs,  faid  he,  I  have  no 
Hand  in  the  Death  of  Mr.  Mountford.  Said  I, 
No,  my  Lord,  I  think  you  have  not.  The  next 
thing  I  remember,  was  Mrs.  Vage  came  and  faid 
Mr.  Mountford  was  killed,  upon  which,  laid  my 
Lord  Mohun  to  her.  Bear  Witnefs,!  had  no  Hand 
in  his  Death.  Said  Ihe,  You  were  in  his  Com- 
pany, therefore  leize  him,  and  carry  him  to  the 
Kound-boiife ;  and  the  Watch  did  lecure  him  ;  and 
my  Lord  anfwered.  As  he  was  a  Gentleman,  he 
defired  to  be  ufed  like  a  Gentleman  ;  and  they 
did  carry  him  away  to  the  Kound-hottfe.  This  is 
the  Thing  that  I  did  fay,  as  near  as  I  can  remem- 
ber, to  the  Juflices ;  but  I  have  been  very  much 
abufed  and  diftradted  amongfl  them,  and  there- 
fore to  a  Word  1  cannot  fay^  but  as  near  as  I  can 
remember,  being  abufed  at  the  rate  I  have  been, 
this  I  did  then  fay,  and  it  is  the  Truth. 

L.  Mohun.    I  defire  fhe  may  be  asked,  whether 


fhe  was  not  examined  before  the  Juflices  at  Hicks's' 
hall,  and  whether  fhe  was  not  then  Mrs.  Brace- 
girdle's  Maid. 

L.  H.  Stew.  Truly,  my  Lord,  1  have  heard 
very  little  of  what  fhe  has  faid,  but  I  hope  my 
Lords  that  have  been  nearer  have  oLil-rvcd  it. 

El.  Walker.  If  it  pleafe  you,  if  you  ask  what 
was  done  at ///c^i's-hall,  I  will  tell  youjufl  as  it 
was,  what  happened  there,  and  fo  proceed  on  to 
tell  you  how  1  have  been  abufed. 

L.  H.  Stew.  My  Lord,  what  would  you  have 
her  asked  more  ? 

L.  Mohun.  I  defire  to  ask  her.  Whether  fhe  was 
not  Mrs.  Bracegirdle's  Servant  when  fhe  was  exa- 
mined at  Hicks's-hz\],  and  whether  fhe  fwore  the 
fame  there,  as  fhe  faith  here,  and  what  was  done 
to  her  fince,  or  what  they  would  have  done,  and 
whether  they  did  not  try  to  make  her  fpeak  what 
they  would,  and  to  put  her  out? 

£1.  Ifalker.  If  it  pleafe  you,  my  Lord,  that 
next  Morning,  there  came  fcvtral  of  the  Players 
to  me,  to  ask  me  what  I  knew  of  the  Death  of 
Mr.  Mountford,  and  I  told  them  ;  but  they  did 
not  like  what  I  faid,  and  they  feemed  dilcon- 
tented  at  me.  And  when  they  were  to  o-o  to 
H/V^/s-hall,  they  faid,  they  had  no  need  of  my 
Evidence,  they  could  do  without  me.  So  MrsA 
Browne  and  her  Maid  they  went  away,  and  lefim 
me  at  Home;  what  they  did,  or  where  they* 
flaid,  I  do  not  know  ;  but  about  two  or  three 
Hours'  after,  a  Meffenger  came  and  faid,  my 
Miil:refs  and  I  muft  go  to  Hicks's-hdW  to  be  exa- 
mined before  the  Juftices;  and  we  went,  and 
when  we  came  there,  all  were  examined,  and 
I  was  examined  in  the  lafl:  Place ;  where,  my 
Lord,  I  gave  in  the  fame  Evidence  that  I  do 
now,  as  near  as  I  can  fpeak.  I  do  verily  believe 
it  to  be  the  fame,  but  I  have  had  fo  much  Trou- 
ble with  their  abufing  me,  that  1  cannot  fpeak 
to  every  Word  or  particular  Thing.  For  my 
Miftrefs  ftood  before  me,  and  faid,  They  brought 
Evidences  that  confounded  themfelves ;  and 
another  faid,  Hang  her  a  Jade,  pull  her  by  the 
Coat.  I  turned  me  to  the  Juftices,  and  faid,  I 
hoped  I  might  fpeak  now  I  was  there  ;  but  it 
may  be  for  fear  of  my  Miftrefs,  I  did  not  then 
fpeak  all  that  I  have  done  now,  becaufe  I  have 
called  more  fince  to  my  Remembrance.  And 
there  is  one  particular  Thing  that  I  call  to  mind 
now ;  I  remember  that  in  our  Parlour,  as  fbon  as 
they  came  home  out  of  Drtiry-l.ine,  there  was  a 
Dilcourfe  between  my  old  Miftrefs,  and  my 
Young,  that  Captain  Hill  waited  at  the  Door  to 
fee  my  Miftrefs,  and  that  if  he  might  but  have 
Leave  to  lee  her,  and  to  beg  her  Pardon,  they 
would  be  gone  thence  to  there  ow  n  Lodging  j 
and  I  laid  to  my  Miftrels,  If  fhe  w  ould  give  me 
leave,  I  would  go  out  to  them,  and  demand 
Captain  Hill's  Sword,  and  then  he  might  come  in. 

L.  Mohun.  I  defire  fhe  may  be  asked,  \\  he- 
ther  fhe  was  not  turned  away  and  threatned  ? 

El.  Jfalker.  I  am  going  on  to  tell  my  Lord 
what  happened  in  our  Houfe  that  Night.  I  told 
my  Miftrefs,  If  flie  would  give  me  leave,  I 
would  undertake  to  get  Captain  Hill's  Sword 
from  him,  and  then  fhe  might  let  him  come  in 
and  fee  her,  and  beg  her  Pardon,  and  I  thought 
it  would  prevent  a  great  deal  of  Danger  that 
might  follow  ehe.  And  my  Miftrefs  laid,  I  was 
a  prating  Slut;  and  my  young  Miftrefs  faid,  If 
he  begged  her  Pardon  upon  his  Knees  never  {o, 
Ihe  would  never  forgive  him,  nor  fee  him  more. 

My 
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My  Lord,  there  was  another  Difcourfe  in  the 
Street,  that  Captain  Htll  had  made  a  Vow  that 
he  would  kill  himlelf  that  Night,  and  that  my 
Lord  Mobuii,  having  a  Refpeft  for  him,  watched 
to  prevent  him  from  doing  himlelf  a  Mifchief 
That  was  difcourfed  in  the  Street,  but  I  cannot 
lay  it  was  lo  of  my  own  Knowledge. 
'then  another  Prod amation  for  Silence  was  made. 

L.  Mohiin.  1  defire  Ihe  may  be  asked,  whether 
{he  was  not  turned  away,  and  whether  ihe  was 
never  threatned. 

EltZ.  iValker.  If  it  pleafe  you,  my  Lord,  that 
Nif'ht  that  I  ^ave  in  my  Evidenc<,'  at  Hicks's-Hall^ 
by  "their  talking,  I  knew  before  I  went  from 
Home  what  a  Life  I  Ihould  hsive  with  my  Mi- 
ftrefs  for  I  knew  they  did  not  like  my  Evi- 
dence and  I  was  afraid  of  corning  Home,  and 
went  'and  ftaid  with  my  Sifter  ^  but  notwith- 
ftanding  I  went  Home  about  niine  a  Clock,  and 
they  were  very  inverate  againil  me,  and  I  told 
one  of  them,  I  had  witneflecl  the  Truth,  and 
nothing  but  the  Truth,  and  that  I  would  ftand 
by.  If  it  pleafe  you,  my  Lord,  the  next  Morn- 
ing there  was  this  Jnn  Jones  that  lay  with  me 
that  Night,  and  flie  told  me  that  in  the  Morn- 
ing they  threatned,  and  intended  to  fetch  me  to 
Airs.  Mottntford  to  rattle  me  for  what  Account  I 
lad  given  in,  and  fhe  giving  me  this  Item,  I 
got  up,  and  went  to  drefling  my  Dinner,  and 
Mrs.  Motnitford  knt  a  Man,  that  I  know  by  Sight, 
I  think  it  was  one  Roberts.^  I  believe  that  was 
h's  Name ;  whereupon  he  came  and  asked  me 
\',  here  was  Mrs.  Bracegirdle's  Maid  ;  I  faid,  I  was 
fhe,  and  then  he  faid  Mrs.  Moiintford  defircd  me 
to  come  to  her.  I  faid,  I  had  given  in  my  Evi- 
dence where  I  ought  to  do  it,  and  I  had  nothing 
to  do  with  her  ;  but  it  was  upon  this  account, 
not  that  I  had  any  Antipathy  againft  Mrs,  Mount- 
ford.,  but  only  as  Ann  Jones  had  given  me  that 
Item  of  a  Defign  to  fend  me  to  her,  to  rattle  me 
for  the  Evidence  I  had  given  in,  and  I  did  not 
know  what  might  come  of  it,  or  what  their 
Defign  might  be. 

Mr.  Att.  Gen.  My  Lord,  I  would  not  inter- 
rupt any  Witnefs,  but  becaufe  fhe  fpeaks  of  what 
was  faid  by  Jones,  and  Mrs.  Bracegirdle,  I  defire 
they  may  be  by  to  hear  what  fhe  faith. 

L.  Mohtin.  My  Lord,  I  defire  my  WitnefTes 
may  not  be  hared. 

L.  H.  Stew.  This  is  not  haring  of  Evidence, 
my  Lord. 

L.  Mohtin.  My  Lord,  I  defire  I  may  go  on 
•with  my  Evidence  without  Interruption. 

L.  H.  Steiv.     My  Lord,  this  is  no  Interruption. 

Mr.  Att.  Gen.  Pray,  my  Lord,  let  Mrs. 
Moiintford  be  called  In  to  hear  what  fhe  faith  of 
her ;  I  defire  fhe  may  be  by. 

L.  Mohan.  My  Lord,  I  have  no  more  to  fay 
to  her. 

Mr.  Att.  Gen.  But  then,  my  Lord,  before  fhe 
goeth  away,  I  have  two  or  three  Queflions  to 
ask  her. 

L-  H.  Stew.  What  do  you  ask  her,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  She  faith  fhe  was  examined  at 
Hicks's-Hall,  I  defire  to  know  if  ever  fhe  was 
examined  before  the  Coroner. 

Eliz.  Walker.     If  it  pleafe  you,  my  Lord,  I 
was  not,  and  I  will  give  you  the  Reafon. 
Mr.  Att.  Gen.     Ay,  pray  let  us  hear  it. 
EUz.  IValker.    Why  you  have  not  heard  how 
badly  they  ufed  me  after  this. 

Mr.  Att.  Gen.  But  pray,  Miftrefs,  anfwer  my 
Queltion. 


Eliz.  IValker.  But,,  my  Lord,  if  it  pleafe  you, 
I  went  to  my  Sifter,  and  ftaid  with  her  rill  eight 
or  nine,  and  my  Aunt  told  me  chore  had  been  a 
Porter  to  enquire  for  me,  to  go  to  the  Jury  ;  I 
was  forry  I  was  not  at  Home,  but  I  took  a  Neigh- 
bour with  me  to  go  to  Mrs.  Monntford's,  to  fee  if 
the  Jury  were  not  gone  ;  and  I  knowing  how 
they  had  threatned  me,  I  defired  him  to  leave 
me  at  a  Vidliualling-Houle  by  Temple-Bar,  and 
go  and  tell  them,  if  the  Jury  were  not  gone,  I 
was  ready  to  wait  upon  them  j  he  went,  and  I 
remained  at  the  Vidtualling-Houfe,  and  he 
came  again,  and  told  me,  Mrs.  Moiintford  faid 
they  had  done  without  me  ;  but  he  was  a  little 
furprized. 

Mr.  Att.  Gen.  My  Lord,  fhe  maketh  a  long 
Anfwer  to  a  fhort  Queftion.  I  would  ask  her 
another  Queftfon  prelently  ;  but  by  the  way,  as 
to  this  Examination  at  Hicks's-Hall,  I  would  ob- 
ferve  that  it  is  a  very  unufual,  and,  I  think,  under 
Favour,  a  very  unwarrantable  Thing  for  Juftices 
of  the  Peace,  to  take  upon  them,  under  a  Pre- 
tence of  confidering,  in  order  to  bail  a  Perfbn 
charged  with  Murder,  to  enter  into  a  particular 
Examination  of  every  one  of  the  King's  Wit- 
neffes,  as  if  they  were  either  a  Grand  Inqueft, 
charged  upon  Oath  for  finding  a  Bill  of  Indid:- 
ment,  or  Cor'^ner--  fo  take  an  Inquifition  of  the 
Murci:  J  both  the  Grand  Jury  and  the  Coroner 
are  upon  their  Oaths  to  keep  the  King's  Evi- 
dence fecret  3  but  this  is  to  make  it  publick  by 
an  ;;idiredl  way  by  a  Juftice  of  Peace's  examin- 
ing, in  order  to  the  Bailing  of  an  Offender.  But 
I  would  obfcrve  this  Woman  goeth  away  from 
her  Miftrefs,  and  continueth  away,  and  con- 
cealeth  herfelf ;  fhe  was  not  to  be  found  to  be 
examined  before  the  Coroner,  the  proper  Officer, 
nor  are  we  able  to  tell  where  fhe  has  been  ;  I 
defire  fome  account  may  be  given,  in  whole 
Hands  fhe  has  been  all  this  time. 

L.  Mohun.  My  Lord,  I  defire  your  Lordfhip's 
Opinion,  whether  this  may  be  permitted,  that 
he  fhould  talk  thus. 

L.  H.  Stew.    What  do  you  fay,  my  Lord  ? 

L.  Mohun.  My  Lord,  I  defire  to  know  whe- 
ther he  may  interrupt  me  in  my  Evidence  thus : 
All  this  Matter  is  foreign  to  the  Bufinefs  before 
your  Lordfhips. 

Mr.  Att.  Gen.  If  you  pleafe,  I  would  ask  her 
this  one  Queftion. 

Lord Under  Mr.  Attorney's  Pardon,  I 

think  the  Prifbner,  or  his  Witneffes,  ought  not 
to  be  interrupted  ;  but  if  he  have  any  Remarks 
upon  the  Evidence,  when  they  have  gone  thro' 
he  may  call  them  again,  and  ask  them  any  Que- 
ftions,  or  make  any  Remarks  upon  them. 

Mr.  Att.  Gen.  My  Lord,  I  would  ask  her  but 
one  Queftion. 

L.  H.  Stew.    What  is  it,  Mr.  Attorney  ? 

Mr.  Att.  Gen.  If  fhe  heard  Mrs.  Browne  fay  to 
Mr.  Moiintford  that  fhe  would  not  have  him  come 
forward,  becaufe  my  Lord  Mohun  and  Mr.  Hill 
were  there,  and  fhe  did  not  know  what  their 
Defign  was  ? 

Eliz.  Walker.  If  it  pleafe  you,  my  Lord,  I  did 
hear  them,  and  I  was  juft  by  them  -,  and  there 
was  none  but  fhe  and  I. 

Mr.  Att.  Gen.  She  upon  her  Oath  faith,  fhe 
did  not  tell  him  any  thing  more,  than  that  fhe 
would  Ipeak  with  him  ;  but  he  did  not  hear  her, 
or  hearken  to  her :  But,  my  Lord,  I  have  no 
more  Queftions  to  ask  her, 

L.  H.  Sterjii. 
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L.  H.  Stew.  Have  you  any  more  to  ask  this 
Witnels,  my  Lord  ? 

L.  Mohtm.     No,  my  Lord. 

L.  H.  Stew.  Who  is  your  Lordfhip's  next  ? 
Pray  call  your  Witnefs. 

L.  Mobitn.  I  defire  Ann  Jones  may  be  exa- 
mined. (She  came  to  the  Bar.) 

L.  H.  Stew.  What  doth  your  Lordfliip  examine 
her  to  ? 

L.  Mohun.  I  defire  fhe  may  be  asked  what  (he 
knowethof  what  pafTed  that  Night  Mr.  Mountford 
was  hurt,  and  tell  the  whole  Story. 

Jones.  Firft,  I  faw  Mrs.  Brace^irdle  coming 
home  with  her  Mother  and  Mr.  Page^  about  ten 
a  Clock  at  Night,  and  there  were  Captain  ///// 
and  my  Lord  Mohun  with  them  when  they  came 
home,  but  they  did  not  come  in  with  them, 
but  walked  in  the  Street  about  an  Hour  and  an 
Half;  and  after  they  came  in,  Mrs.  Browne  fent 
to  Mrs.  Mountford.,  for  fhe  laid  Captain  /////  had 
fome  Defign,  and  my  Lord  Mobiin^  upon  Mr. 
Mountford.,  but  Mr.  Mountford  not  being  at  home, 
they  fent  to  all  the  Taverns  thereabouts,  but 
could  not  find  him  ;  they  came  home  again,  and 
told  Mrs.  Mountford  and  Mrs.  Bracegirdte,  they 
could  not  find  him,  and  there  my  Lord  Muhun 
and  Captain  /////  walked  to-and-fro  about  the 
Street  for  an  Hour  and  Half  in  all ;  about  an 
Hour  after  they  had  been  to  look  for  Mr.  Mount- 
ford., or  about  three  Quarters  of  an  Hour,  Mr. 
Mountford  came  down,  and  I  faw  mv  Lord  Mo- 
hun and  Captain  Hill  at  this  Door. 

L.  Mohun.  At  whofc  Door,  I  defire  fhe  may 
be  asked. 

Junes.  At  this  Mxs.  Browned  Door,  and  Mr. 
Mountford  coming  down,  my  Lord  Mohun  met 
him,  and  embraced  him,  and  faid,  He  had  a  great 
Honour  and  Friendfhip  for  him,  and  Mr.  Mount- 
ford faid,  he  had  a  great  Honour  and  Refpeft 
for  his  Lordfiiip.  Saith  my  Lord  Mohun.,  Mr. 
Mountford  I  fuppofe  you  are  fent  for.  No  not 
I,  upon  my  Honour,  faid  he.  Upon  that  he  up 
and  told  him  how  they  had  like  to  have  got 
Mrs.  Bracegirdle  into  a  Coach,  and  carried  her 
away,  but  were  prevented.  Saith  Mr.  Mountford, 
as  to  Mrs.  Bracegirdle,  I  have  nothing  to  do,  fhe 
is  no  Concern  of  mine,  if  my  \^'ife  have  offend- 
ded  your  Lordfhip,  (he  fhall  beg  your  Pardon. 
Said  Mr.  Mountford  again,  I  hope  your  Lordfhip 
will  not  vindicate  Mr.  Hill  in  any  fuch  Adion 
as  this.  With  that  Captain  Hill  came  up  and  hit 
Mr.  Mountford  a  Box  on  the  Ear,  and  bid  him 
draw.  And,  faid  Mr.  Mountford,  Damn  ye, 
W'' hat  is  that  for?  And  thereupon  he  drew;  and 
I  tell  you  what  I  faw,  they  both  came  off  from 
the  paved  Stones  into  the  Middle  of  the  High- 
way, and  made  two  or  three  PafTes  at  one  ano- 
ther ;  at  the  fecond  Pafs  Mr.  Alountford's  Sword 
broke,  and  he  flung  down  his  Sword,  and  run 
away,  and  laid  he  was  a  dead  Man  ;  Mr.  Mount- 
ford went  one  way,  and  Mr.  Hill  another. 

L.  Alohtm.  1  defire  fhe  may  be  asked.  If  I  did 
meddle  with  Mr.  Mountford  at  all,  or  helped 
Mr.  Hill  whilft  they  fought,  and  where  I  ftood  all 
the  while  ? 

L.  H.  Stew.  What  lay  you  ?  anlwer  all  thole 
Queflions  my  Lord  asked  you. 

Jones.  If  it  pleafe  your  Lordfhip,  he  ftood 
upon  the  Cauley,  the  paved  Stones,  in  the  fame 
Place  where  he  was  all  the  time. 

L.  H.  Stew.     Did  my  Lord  meddle  at  all  ? 

Jones.  No,  I  did  not  fee  my  Lord  Mohtm 
meddle. 


L.  H.  Stew.     Was  my  Lord's  Sworddrawn? 

Jones.     I  did  not  fee  it  drawn. 

L.  Mohun.  I  defire  (lie  may  be  asked,  Whether 
I  run  away,  or  whether  I  did  not  furrendcr  my 
felf  to  the  Watch. 

Jones.  If  it  pleafe  your  Lord(hip,  I  did  not  fee 
my  Lord  run  away;  But  I  did  fee  him  furren- 
der  himfelf 

L.  Mohun.  I  defire  fhe  may  be  asked,  if  fhe 
was  not  examined  at  Hicks's-haW  ? 

Jones.     Yes,  my  Lord,  I  was. 

L.  Mohun.  And  whether  fhe  did  not  there  de- 
clare the  fame  upon  Oath,  that  fhe  doth  now? 

Jones.     Yes,  my  Lord,  I  did. 

L.  H.  Stew.  Have  you  any  thing  to  lay  to  this 
Witnels,  Mr.  Attorney? 

Mr.  Att.  Gen.  My  Lord,  I  would  only  ask  her 
this  Queftion :  She  faith  my  Lord  Mohun  was  upon 
the  Pavement,  or  Caufey,  as  fiie  calleth  it,  all  the 
while  ;  I  defire  to  know  whether  the  ScufRe  did 
not  begin  upon  the  Pavement  ? 

Jones.     Yes,  it  did  upon  the  Caufey.  ' 

Mr.  Att.  Gen.  I  defire  to  know,  whether  (he 
faw  any  Blood  upon  that  Caufey  the  next  day? 

Jo7ies.     No,  I  faw  none. 

L.  Mohun.  I  defire  fhe  may  be  asked.  Whether 
they  did  not  fight  in  the  .Middle  of  the  Street? 

Jones.     Yes,  and  pleafe  your  Lordfhip,   I  did  ^ 
fee   them  make  Palfes  at   one  another  in   the  •" 
Street. 

L.  Mohun.  I  defire  flie  may  be  asked.  Whether 
the  Sword  was  not  broken  there  in  the  Middle  of 
the  Street,  and  whether  Mr.  Mountford  did  not 
then  cry  out,  I  am  killed  ? 

Jones.  His  Sword  was  broken  in  the  Middle 
of  the  Street;  but  I  did  not  hear  Mr.  Mountford 
fay  he  was'killed,  but  he  flung  down  his  Sword, 
and  run  away,  and  laid,  I  am  a  dead  Man. 

L.  H.Stew.  Have  you  done  with  this  Witnefs, 
my  Lord  ? 

L.  Mohun.     Yes,   my  Lord. 

L.  H.  Stew.  Have  you  any  more  to  lay  to 
her,  Mr.  Attorney? 

Mr.  Att.  Gen.     No,  my  Lord. 

L.  H.  Stew.  Then  who  is  your  next  Witnels, 
my  Lord  Mohun  ? 

L.  Mohun.     Edward  Warrington.,  my  Lord. 
{iVho  came  to  the  Bar. J 

L.  H.  Stew.     What  fay  you  to  him,  my  Lord  > 

L.  Mohun.  I  defire  to  ask  him  where  he  liveth  ? 
Whether  he  be  not  a  Neighbour  to  Mrs.  Bracegir- 
dle.'' and  what  he  faw  that  Night  Mr.  Mountford 
was  killed?  I  defire  he  would  give  his  whole 
Evidence. 

Ifarrtngton.  I  li\e,  if  it  pleale  your  Honour, 
over-againft  Mrs.  Bracegirdle's  Houle,  at  the 
IVhite-fwan,  on  the  other  Side  of  the  Way. 

L.  Mohun.  I  defire  he  would  tell  all  that  he 
faw  that  Night. 

IVarrington.  All  that  I  can  fay,  is.  About  nine 
or  ten  a  Clock,  as  near  as"  I  can  guefs,  I  heard 
a  Difturbance  at  Mrs.  Broiiue's  Door,  where 
Mrs.  Bracegirdle  lodgeth,  and  looking  out,  1  law 
there  were  two  Gentlemen  talking  to  old  Mrs. 
Bracegirdle,  and  Mrs.  Bracegirdle  and  Ibme  People 
went  into  the  Houfe,  and  when  they  were  gone 
into  the  Houle,  I  faw  the  two  Gentlemen  walk 
about  the  Street,  one's  Sword  I  faw  was  drawn. 

L.  H.Stew.  Whofe  Sword  was  that  was  drawn  ? 

Warrington.  Captain  H/7/'s,  as  they  fay;  for  my 
part,  I  did  not  know  either  of  them ;  they  walk- 
ed there  for  the  Space  of  an  Hour  and  a  Half,  I 

few 
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law  them  oppofe  no  body.  But  as  they  came 
along,  I  heard  them  ask  a  Gentleman  that  came 
towards  them,  Whether  he  would  not  drink  a  Glafs 
of  Wine  or  not? 
-  L.  Mohun.  My  Lord,  I  defire  he  may  be  asked, 
what  he  faw  afterwards  of  fighting? 

IVarrington.  For  fighting,  I  law  Mr.  Mount- 
ford  come  down  Norfolk-ftreet^  and  I  faw  him  turn 
at  the  Corner  with  his  Sword  in  his  Hand  in  the 
Scabbord,  to  the  beft  of  my  Knowledge,  and 
feeing  fome  People  there,  as  I  fuppole,  went  to- 
wards them,  and  came  up  to  them  ;  and  I  faw  my 
Lord  MdIhu^  to  the  beft  of  my  Knowledge,  lay  his 
Hand  upon  his  Shoulder,  and  embraced  him,  and 
complimented  him  ;  but  I  cannot  be  certain  what 
the  Words  were  that  paflTed  between  them. 
L.  H.  Stew.  Did  you  fee  them  fight  ? 
Warrington  If  it  pleafe  your  Honour,  I  did 
fee  their  Swords  both  drawn,  Mr.  Moimtford  and 
he  that  they  faid  was  Captain  Hill;  there  were 
fome  Women  about  them,  fo  that  I  could  not  fo 
well  difcern  when  they  drew  their  Swords,  or 
who  begun  the  Quarrel.  H///,  they  faid,  had  no 
Scabbord  to  put  his  Sword  in  ;  my  Lord  Mohun 
flood  by,  and  laid  his  Hand  upon  Mr.  Mountford's 
Shoulder. 

L.  H.  Stew.  Was  that  before  the  Fighting,  of 
at  the  time  of  the  Fighting? 

Ifcirriugton.  Tt  was  before  their  Fighting,  at 
their  firft  Meeting. 

L.  Mohun.  I  defire  your  Lordfliip  would  picafe 
to  ask  him,  In  what  Part  of  the  Street  they 
fought,  and  whether  I  was  near  them  then  ? 

IVarrington.  When  firft  I  faw  their  Swords 
drawn,  it  was  upon  the  fiat  Stones  of  the  Pave- 
ment i  and  I  faw  Mr.  Hill  come  off  of  the 
Stones  and  Mr.  Momtford  with  him;  Mr.  Hill 
was,  I  think,  the  firft,  and  they  came  both  up  to- 
gether with  their  Swords  drawn  in  their  Hands, 
they  were  not  a  Sword's  Length  off  from  one 
another ;  and  they  paffed  at  one  another,  and  I 
run  into  our  Houfe  to  fetch  a  Paring-Shovel, 
with  an  Intention  to  part  them  ;  but  before  I 
could  get  out  of  Doors  with  the  Paring-Shovel 
in  my  Hands,  the  one  was  gone  one  way,  and 
the  other  the  other  way  ;  and  I  faw  no  body  in 
the  Street  to  ask  any  Qucftions  of,  but  my  Lord 
Mohun  at  the  Corner,  three  or  four  Doors  above 
this  Place.  And  I  came  out,  and  asked  which 
way  they  were  gone,  my  Lord  Mohun  turned 
about,  and  I  was  a  little  afraid  of  him  at  firft ; 
but,  faid  he,  Here  am  I,  I  did  not  offer  to  oppofe 
or  draw  my  Sword;  you  all  know  it  j  and  imme- 
diately, if  it  pleafe  your  Honour,  the  Watch 
came  in  ;  that  is  all  I  know. 

L.  Mohun.  I  defire  he  may  be  asked.  Whether 
I  did  not  go  towards  the  Watch,  and  furrender 
my  fclf 

ll'drrinpon.  I  cannot  fay  that,  but  the  Watch 
came  in  a  Minute.  My  Lord  turned  about,  and 
faid,  Here  am  I,  I  did  not  oppofe  or  draw  my 
Sword,  you  all  know. 

L.  Mohun.  Pray  my  Lord,  let  him  be  asked. 
Whether  1  did  offer  to  fly  ?  And  whether  I  had 
not  as  much  time  to  fly,  as  Mr.  Hill? 

IFamngton.  I  cannot  fay  that,  my  Lord.  I 
fuppofe  he  might  have  gone  away  as  well  as  Mr. 
[jill,  for  they  were  both  together. 

L.  Mohun.  My  Lord,  I  defire  he  may  be  asked 
another  Qiieftion,  Whether,  when  Mr.  Mountford 
came  into  Howard- (Ireet.,  he  did  not  come  out  of 
Ills  way  to  his  own  Houfe,  to  come  towards  us? 


Warrington.  My  Lord,  if  it  pleafe  your  Ho- 
nour, it  was  out  of  his  way  j  but  whether  he 
did  it  on  purpofe,  or  becaule  he  law  People  there, 
I  cannot  tell. 

L.  Mohun.  I  defire  he  may  tell  you  where  Mr. 
Mountford's  Houfe  is. 

Warrington.  Mr. Mountford's  Houfe  is'mNorfolk- 
fireet,  two  Doors  in  the  Corner  out  of  the  Crofs 
Street ;  and  this  was  done  in  Hozvard-ftreet. 

L.  H.  Stew.  I  would  ask  you  a  fhort  Queftion, 
Whether  that  was  the  way  to  his  Houfe  that  he 
went  ? 

Warrington.  No,  it  was  not  the  way,  my  Lord; 
for  he  turned  on  the  Right-Hand,  and  he  fhould 
have  kept  ftraight  along. 

L.  Mohun.  I  defire  he  may  be  asked.  Whether 
he  was  not  fworn  at  H/c^j's-hall,  and  whether  he 
gave  not  the  fame  Evidence  there,  that  he 
doth  now? 

Warrington.  I  was  fworn  there,  and  did,  to 
the  beft  of  my  Knowledge,  give  the  fame  Evi- 
dence I  do  now. 

L.  H.  Stew.  If  I  underftand  you  aright,  you 
fay  both  the  Swords  were  drawn  of  Mountford  and 
HiU.i' 

Warrington.     Yes,  my  Lord,  I  did. 
L.  H.  Stew.     Can  you  lay  whether  Mountford's 
Sword  was  drawn  before  he  was  hurt,  or  not  ? 

Warrington.  If  it  pleafe  you,  my  Lord,  I  can- 
not tell  that,  I  cannot  be  pofitive  whether  it  was 
or  no,  for  there  were  W^omen  about  them,  I 
fay,  at  firft,  and  I  could  not  difcern  the  Begin- 
ning; and  I  did  not  ftand  to  lee  them  pufh,  for 
as  foon  as  I  faw  their  Swords  drawn,  and  they  , 
come  off  the  Pavement  to  fight,  I  run  into  the 
Houfe  to  fetch  a  Paring  Shovel. 

L.  Mohun.  Now,  my  Lord,  \  will  call  ano- 
ther Witnefs. 

L.  H.  Stew.  Mr.  Attorney,  have  you  any 
Queftions  to  ask  this  Witnefs? 
Mr.  j^tt.  Gen.  No,  my  Lord. 
L.  Mohun.  Then,  my  Lord,  I  will  call  ano- 
ther Witnefs  to  fhew  you  the  Reafbn  why  Mr.  Hi li 
and  I  ftayed  in  the  Street,  and  what  was  the 
Bufinefs  we  ftay'd  for.  I  defire  y4nn  Knevit  may 
be  examined.       CShe  came  to  the  Bar.) 

L.  H.  Stew.  What  do  you  ask  her,  my  Lord? 
L.  Mohun.     I  would  ask  her  where  Ihe  liveth, 
and  what  fhe  knoweth  of  this  Bufinefs? 

Knevit.  My  Lord,  I  live  in  Howard-ftreet,  ex- 
adly  againftMrs.  Bracegirdle's  Lodj^ing,  and  my 
Lord  Mohun,  as  he  gave  his  own  Name  to  be, 
to  the  Watchmen,  and  another  Man  that  they 
called  Captain  Hill ;  for  fo  he  gave  his  Name  te 
be ;  they  came  down  with  Mrs.  Bracegirdle, 
both  the  Mrs.  Bracegirdles,  into  the  Street,  and 
came  to  their  Door,  and  old  Mrs.  Bracegirdh 
put  her  Daughter  in  at  the  Door,  and  then 
fhe  ftood  ftill  and  talked  with  the  Gentlemen, 
and  asked  them  their  Bufinefs.  They  faid.  They 
wanted  to  beg  the  young  Woman's  Pardon  for 
what  they  had  done,  and  then  they  would  be 
gone.  She  faid  fhe  thought  they  came  to  rob 
her.  They  faid.  No,  they  came  upon  a  very 
honourable  Defign.  She  laid.  Then  they  might 
have  come  at  a  more  feafonable  time ;  but  flie 
believed  they  came  to  rob  her. 

L.  Mohun.    What  time  of  Night  was  it  ? 

Knevit.  It  wanted  a  Quarter  of  Ten,  I  believe, 

or  it  was  about  Ten,  a  Quarter  over  or  under;  I 

cannot  exactly  tell.     They  faid,    If  fhe    would 

give  them  leave  but  to  fpeak  to  her,  and  beg  her 

Pardon 
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Pardon  for  what  they  had  done,  they  would  go 
home  immediately.  She  faid,  (he  would  not, 
they  fliouid  not  lee  her  any  more  that  Night: 
Then  one  of  the  Gentlemen,  I  know  not  which 
of  them  it  was,  faid.  They  would  walk  a  little 
while  in  the  Street:  fhe  did  fee  them  walk  very 
quietly,  but  fhe  made  a  great  Noife  herfelfj 
and  at  laft  fhe  went  in,  and  fhut  the  Door,  and 
the  Gentlemen  walked  quietly  up  and  down, 
and  by  and  by,  they  went  to  the  Door  again, 
and  defired  tq  be  admitted  to  fpeak  with  young 
Mrs,  Bracegirdle,  that  they  might  beg  her  Pardon 
for  fome  Affront  that  they  had  put  upon  her,  I 
fuppofe,  and  fhe  ftill  refiifcd  them,  and  would 
not  let  them  fpeak  with  her ;  and  feveral  times 
they  called  and  knocked  at  the  Door,  and  ftill 
defired  but  to  fpeak  with  her,  and  beg  her  Par- 
don, and  they  would  be  gone  home,  but  fhe 
every  time  refufed  it. 

L.  H  Stew.  Woman,  I  do  not  hear  you,  you 
mull;  fpeak  louder. 

L.  Mobiui.  My  Lord,  I  defire  your  Lordfhips 
will  let  one  of  the  Clerks  come  and  take  the 
Evidence,  and  report  it  to  you. 

L.  H.  Steiv.  If  it  be  material,  another  muft 
report  it ;   for  I  have  not  heard  one  quarter  of  it. 

L.  Mohan.  It  is  very  material,  my  Lord,  to 
fhew  the  Reafon  why  we  ftayed  there. 

Kne-rit.  My  Lord,  I  will  repeat  i^  over  again 
if  you  pleafe. 

L.  H.  Stein.  Then  pray  fpeak  fo  loud  that  I 
may  hear. 

Knevit.  My  Lord  Mohun  is  a  perfed:  Stranger 
to  me,  I  only  tell  you  what  I  faw  and  heard. 
At  the  firit  beginning  of  all,  two  Gentlemen, 
and  two  Women,  came  to  a  Door  over  againft 
our  Door,  and  at  that  Houfe  Mrs.  Bracegirdle 
and  her  Daughter  lodged,  the  Gentlemen  gave 
their  Names  to  the  Watch  afterwards  to  be  my 
Lord  Mohan  and  Captain  Hill:  So  when  they 
came  there,  the  old  Woman  put  her  Daughter  in 
at  the  Door,  and  when  flie  had  pulled  off  her 
Hood  and  Scarf,  (he  came  to  the  Door,  and  asked 
them  their  Bufinels;  and  they  told  her,  they 
wanted  to  beg  her  Daughter's  Pardon  for  what 
they  had  done;  but  fhe  abufcd  the  Gentlemen 
mightily,  and  gave  them  very  ill  Words,  and 
faid,  She  believed  they  came  to  rob  her  Daugh- 
ter ;  they  faid.  No,  they  came  upon  a  very  ho- 
nourable Defign ;  then  fhe  fiid.  They  fhould  have 
come  honourably  at  a  feafonable  time ;  they 
laid.  It  was  not  an  unfeafonable  time,  for  fhe 
was  out  of  Doors  herielf  at  that  time.  So  fee 
flood  there  a  little,  and  then  at  laft  fhe  went  in 
a  Doors,  and  fhut  the  Door,  and  fome  of  them 
opened  the  Door  again,  and  they  were  walking 
upon  the  Caufey,  and  came  up  to  the  Door, 
and  flill  defired  the  fame  thing,  to  fpeak  with 
the  young  Gentlewoman  to  beg  her  Pardon  for 
what  they  had  done,  and  they  would  go  home 
for  that  Night.  One  of  them,  I  think  it  was 
Mr.  /////,  faid,  He  had  given  her  an  Affront,  and 
he  defired  to  beg  her  Pardon ;  but  ftill  they  faid, 
he  fhould  not  be  admitted  to  fpeak  with  her. 
Then  one  of  them,  I  think  it  was  Mr.  H///,  de- 
fired flie  would  be  pleafed  to  come  but  to  the 
Hatch,  that  he  might  fee  her,  and  beg  her  Par- 
don, and  he  would  not  defire  to  come  in,  but 
that  would  not  be  permitted.  So  one  of  them 
made  Anfwer,  That  they  would  not  ftir  till  they 
did  fee  her,  and  they  would  walk  there  all  Night. 

L.  H.  Stew.  Crver,call  for  Silence,  and  pray,  my 
Vo  i.  IV' 


Lord  Great  Chamberlain,  take  fome  Order  with 
thofe  People  behind  there,  for  rhey  cannot  hear 
themfelves  what  the  Witneffes  fay,  and  therefore 
they  are  refolved  we  fhall  not  hear  them  neither. 
(Procldmalion  %vas  made  for  SUence.J 
L.  H.  Stew.    Now  go  on.  Woman. 

Ktievit.  They  faid  they  would  ftay  in  the 
Street  all  Night,  unlefs  they  did  fpeak  with  her: 
But  if  fhe  would  give  them  leave  to  fpeak  vvith 
her,  they  would  depart  to  their  own  Lodgings 
immediately;  but  they  were  denied  to  be  ad- 
mitted to  fpeak  with  her.  Whereupon  one 
of  them  called  unto  his  Boy,  to  bring  him 
his  Cloak;  but  then  he  faid,  He  would  not 
have  his  Cloak,  he  would  walk  without  itj 
becaufe  they  had  not  both  of  them  Cloaks  j 
by  and  by  they  fent  for  a  Bottle  of  Wine, 
and  there  they  drunk  her  Health,  and  took  fe- 
veral Turns,  and  after  they  had  drunk  off  the 
Bottle,  or  fome  part  of  it,  they  went  to  the 
Door  again,  and  knocked  at  the  Door,  and 
fome  body  anfwered  from  within,  for  they  were 
not  at  the  Door,  what  they  would  have  ?  They 
faid  the  fame  thing  as  before,  that  they  defired 
only  to  fee  her,  and  beg  her  Pardon,  and  they 
would  go  home;  for  it  was  a  very  cold  Night, 
and  it  was  not  convenient  to  walk  there;  but 
they  ftill  refufed  to  let  them  in :  By-and-by  the 
W^atch  came  down,  and  asked.  Who  was  there, 
and  what  was  their  Bufinefs  ?  and  one  of  the 
Gentlemen  made  Anfwer,  and  faid,  He  was  a 
Peer,  and  his  Name  was  Mohiin,  the  other  faid, 
his  Name  was  Hill.  So  the  Watch  went  by,  and 
faid  no  more,  but  fome  Body  made  Anfwer,  and 
faid,  There  was  a  Gentleman  had  a  Sweet-Heart 
in  that  Street,  and  he  wanted  to  fpeak  with  her. 
Juft  at  that  Time,  I  went  up  Stairs  to  warm  a  Bed 
in  our  Houfe,  and  whilft  I  was  warming  the 
Bed,  I  heard  a  little  Buftle  in  the  Street,  and 
running  to  the  Window  there  I  faw  a  Sword  in 
a  Man's  Body,  I  could  not  tell  who  the  Man 
was,  nor  who  put  the  Sword  there,  but  the  Man 
that  drew  out  the  Sword,  run  away  as  hard  as 
he  could,  and  the  Man  in  whofe  Body  the  Sword 
was,  went  as  faft  as  he  could  the  other  way. 
And  my  Lord  that  gave  his  Name  to  the  Watch 
to  be  Mohun,  ftood  on  the  farther  Side  of  the 
Street,  and  laid,  I  have  done  no  Hurt  to  any 
Body,  and  I  will  not  ftir.  And  there  was  a  Wo- 
man that  called  out  to  the  Watch  to  feize  himj 
but  who  the  Woman  was,  I  cannot  tell,  but  he 
ftood  flill  between  Mrs.  Bracegirdle's  Door,  and 
the  next  Neighbour's,  one  that  is  called  Nutially 
I  think,  and  never  ftirred  till  the  Watch  came  to 
him,  and  the  reft  went  to  Mr.  Mountford ;  he 
faid  there  was  no  Occafion  to  lay  Hands  upon 
him,  for  he  would  not  ftir  from  them. 

L.  Mohun.  I  defire  to  ask  her  if  Mr.  Motritford 
did  not  lay,  I  am  killed,  after  the  Sword  was  broke  ? 

Kiievit.    Yes,  he  did  fay  he  was  a  dead  Man. 

L.  H.  St.    What,  after  his  Sword  was  broke? 

Knevit.  After  the  Sword  was  drawn  out  of 
his  Body,  his  Sword  was  in  his  own  Hand,  I 
fqualled  out  when  I  faw  the  Sword  in  his  Body, 
and  had  like  to  have  gone  out  of  the  Wi;  dow, 
and  fome  Body  faid  to  me,  when  I  told  them 
why  I  cry'd  out.  Will  you  break  your  Neck  for 
that  Reafon  ?  it  may  be  it  is  one  of  the  Watch- 
men,    No,  faid  I,  it  is  not  a  Watchman. 

L.  Mohun.  I  defire  fhe  may  be  asked  where 
Mr.  Mountford  and  Mr.  Hill  fought,  whether  it 
was  not  in  the  middle  of  the  Street? 

y  y  y  KfitVft, 
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Kncvit.  My  Lord,  it  was  exadly  in  the  Mid- 
dle as  near  as  I  can  guefs,  rather  on  our  Side  of 
the' Way,  with  his  Arms  fpread,  and  his  Sword 
in  the  Scabbord. 

L.  B.  Stew.  Have  you  any  more  to  ask  this 
VVitnefs  ? 

L.  Mohun.    No,  my  Lord. 
L.  H.  Ste-i!).    Have  you  any  thing  to  fay  to  her, 
Mr.  Attorney? 
Mr.  Jtt.  G.  I  would  ask  her  where  (he  liveth? 
Kne-vit.     I  live  in  Iloward-Street. 
Mr.  Att.  Gen.     With  whom  there? 
Knevit.     At  one  Mrs.  Brewers. 
Mr.    Jtt.  Gen.     What  Employment  is   your 
Miftrefs? 

Knevit.  My  Miftrefs  keepeth  a  Coffee-houfe. 
Mr.  Jtt.  Gen.  Do  you  live  near  Mrs.  Browne's? 
Knenjit.  I  know  not  any  of  that  Name  there ; 
but  I  live  overagainft  Mrs.  Bracegirdle's  Lodgings. 
Mr.  Jtt.  Gen.  Do  not  you  know  the  People  of 
that  Houfe  ? 

Knevit.  No,  upon  my  Word,  I  do  not  know 
their  Names  that  keep  the  Houfe. 

Mr.  Att.  Gen.  Let  me  ask  you  another  Que- 
ftion:  You  ipeak  of  many  MefTagesfent  backward 
and  forward,  and  that  they  faid  Mrs.  Bracegtrdle 
fhould  not  be  fpoken  with  while  my  Lord  ftaid 
there ;  I  defire  to  know  if  you  can  tell  who  any  of 
the  Perfons  were  that  brought  thole  Meifages  ? 

Knevit.  It  was  the  Man  that  called  himfelf 
my  Lord  Mobmi,  and  the  other  that  called  him- 
{dt'Hill,  they  fpoke  themlelves. 

Mr.  Att.  Gen.  But  who  was  it  that  came  to 
them  fo  often,  to  tell  them  they  fhould  not  fpeak 
-with  her? 

Knevit.  It  was  old  Mrs.  Bracegtrdle. 
Mr.  Att.  Gen.  You  are  fure  of  that. 
Knevit.     Yes,  Sir. 

Mr.  Att.  Gen.  I  would  ask  you  one  Queftion 
more :  When  the  W'atch  came  up  to  them,  did 
my  Lord  tell  the  Watch  his  Name  was  Mohun^ 
or  only  that  he  was  a  Peer  of  England? 

Knevit.  He  faid  firft.  He  was  a  Peer  of  the 
Land,  and  then  he  faid,  his  Name  was  Mohun., 
and  the  other  faid,   his  Name  was  Capt.  Hill. 

Mr.  Att.  Gen.  You  are  fure  both  of  them  told 
their  Names  to  the  Watch  ? 

Knevit.    Yes,  I  am  fure  I  heard  them  fay  fo. 
L.  H.  Stew.     Have  you  any  more  Witnelfes  to 
call,  my  Lord? 

L.  Mohun.  No,  my  I>ord,  I  could  call  fome 
as  to  Sandys's  Reputation,  but  I  do  not  think 
it  at  all  material. 

L.  H.  Stew.  Have  you  any  thing,  Mr.  Attor- 
ney, to  fay  to  the  Boy  that  was  fet  by  ?  Will 
you  have  him  called  again  ? 

Mr.  Att.  Gen.  My  Lord,  I  did  propofe  that 
the  Boy  fhould  hear  the  Information  read  which 
he  gave  in  to  the  Coroner. 

L.  H.  Stew.  Will  you  have  him  called  again  ? 
Mr.  Att.  Gen.  Yes,  if  your  Lordfhips  pleafe. 
X.  H.  Stew.     Well,  then  call  him  again. 

(I'he  Boy  came  to  the  Bar,  and  his  Depofition 
before  the  Coroner  wasJJjewed  to  him.) 
Mr.  Att.  Gen.     Look  upon  that  Paper,  is  that 
your  Name,  and  of  your  Writing? 
Boy.     Yes. 

Mr.  Att.  Gen.     Was  it  true  you  then  fwore 
before  the  Coroner  ? 
Boy.     Yes,  it  was  true. 
L.  H.  Stew.     Read  it. 

(Jt  was  taken  by  the  Clerk,  andreaiatthe^able.J 
Clefk  of  Crown.    Reads. 


Middlefex.  The  Information  of  Sthomas  Leake,, 
Servant  to  Richard  Hill.,  Gent,  taken  upon 
Oath  the  twelfth  Day  of  Defew^^r,  1692.  be- 
fore me. 

HE  faith.,  That  on  Friday  Morning  lafi,  about 
nine  of  the  Clock,  'twas  agreed  betwixt  my 
Lord  Mohun  and  Capt.  Hill,  to  feize  Mrs.  Brace- 
girdle  with  fome  Soldiers,  and  carry  her  away  m  a 
Coach  about  nine  Miles  off,  and  about  ten  of  the  Clock 
at  Night  my  Lord  Mohun  ajtd  Captain  Hill,  with 
al  out  fix  Soldiers,  didftijze  her,and  endeavour  to  put 
her  into  a  Coach ;  but  floe  refufed  to  go,  and  they  led 
her  down  into  Howard-ftreet  to  her  Lodging,  and 
then  faid,t hey  wouldwa/k  an  Hour  under  Mrs.  Brace- 
girdle's  Ifindow,  and  another  under  Mrs.  Barry 'j  ; 
and  about  an  Hour  and  an  Half  after,  Mr.  Mount- 
ford  came  down  the  Street,  and  Mr.  Mountford 
and  my  Lord  Mohun  fainted  each  other,  and  my  Lord 
Mohun  faid,  he  hoped  Mr.  Mountford  was  not  come 
to  vindicate  Mrs.  Bracegirdle  ;  and  Mr.  Mount- 
ford  hoped  my  Lord  did  not  come  to  vindicate  the 
Rudcnefs  done  to  Mrs.  Bracegirdle;  by  Air.  Hilli 
and  then  Mr.  Hill  faid.  He  was  able  to  vindicate 
himfelf,  and  bid  Mr.  Mountford  to  draw,  and  they 
both  pufJjed  at  each  other  with  their  Swords,  and  my 
Lord  faid.  He  would  fiand  by  his  Friend,  and  Mr.  Hill 
was  his  Friend :  and  during  the  Time  that  Mr.  Hill 
and  Mr.  Mountford  fought,  my  Lord  Mohun  did 
not  endeavour  to  part  them. 

Jo.  Cooper,  Coroner. 

Thomas  Leake. 

Mr.  Att.  Gen.  My  Lords,  as  to  this  lafl  WHt- 
nefs,  I  would  dfiere  fome  of  the  Watch  may  be 
asked,  becaufe  fhe  faith  my  Lord  told  them  his 
Name  was  Mohun,  and  Hill  told  them  his  Name 
was  Hill,  whether  it  was  fo  or  not. 

L.  H.  Stew.     Who  would  you  call  ? 

Mr  Att.  Gen.  Merry,  my  Lord,  if  you  pleafe. 

L.  H.  Stew.    Call  him. 

Lord  Mohun.  I  defire  the  Conflable  may  be 
called.     [Merry  did  not  prefently  come  /«.  j 

Mr.  Att.  Gen.  My  Lord,  I  think  it  is  not  fo 
material,  as  to  defire  your  Lordfhips  fhould  flay 
for  him.  But  as  to  that  one  Witnefs  that  enter- 
tained your  Lordfhips  fb  long,  Mrs.  Bracegirdle' s 
Servant,  I  defire,  that  fhe  being  here,  may  give 
your  Lordfhips  an  Account  what  became  of  this 
Servant  of  hers. 

Mrs.  Bracegirdle.  My  Lord,  fhe  went  away 
from  me  on  the  Sunday. 

L.  H.  Stew.     Who  did? 

Mrs.  Bracegirdle.  My  Maid  that  was  then, 
and  I  fent  to  her  Aunt's  the  Week  after  to  feek 
for  her,  but  fhe  could  not  be  found ;  where  fhe 
was  I  cannot  tell ;  nor  could  not  hear  of  her  from 
that  time  to  this. 

Lord  Mchun.  I  defire  fhe  may  be  asked  whe- 
ther fhe  did  not  difcharge  her,  or  pay  her  her 
Wages. 

Mrs.  Bracegirdle,     I  did  not. 

Lord  Mohun.     Did  not  you  or  your  Mother? 

Mrs.  Bracegirdle.  My  Mother,  my  Lord,  did ; 
fhe  was  not  my  Servant,  my  Mother  hired  her, 
my  Lord. 

L.  H.  Stew.  What  doth  fhe  %?  were  her 
Wages  paid,  and  fhe  difcharged  ? 

Mrs.  Bracegirdle.  They  were  paid  becaufe  fhe 
would  not  ftay  with  me,  my  Lord  ;  I  defired  her 
to  flay,  and  fhe  would  not,  and  then  fhe  deman- 
ded her  Wages,  and  myMotherpaid  her. 

L.  Mohun, 
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L.  Mobun.  My  Lord,  I  dcfire  you  would  ask 
the  Maid  the  Reaibn  why  (he  would  not  ftay. 

El.  IValker.  If  it  pleafe  you,  my  Lord,  the 
Reafon  was  this.  When  I  came  from  Hicks  s-Hall 
Mrs.  Mountford  the  next  Day  fent  for  me,  and 
I  lying  with  this  Ann  Jones  that  was  here,  (he 
told  me  that  1  fiiould  be  fent  for,  and  they  would 
rattle  me  off  for  my  Evidence  that  I  had  given 
at  Hicks' s  Hall  for  the  King  ;  my  Lord,  I  having 
fuch  an  Item  from  Ann  'Jones^  and  they  being 
all  Players,  I  was  afraid,  becaufc  Players  have 
a  worfe  Reputation  than  other  People. 

Mr.  Att.  Gen.  My  Lord,  we  (hall  not  trouble 
your  Lordfhips  with  any  more  Witne(res. 

L.  Mobun.  My  Lord,  I  defire  (he  may  be 
asked  if  there  were  not  Bailiffs  lent  to  take  her, 
and  (he  threatned  to  be  arrefted. 

L.  H.  Stew.  What  fay  you  to  that  ? 
El.  IValker.  If  it  pleafe  you,  my  Lord,  I 
cannot  fwear  it,  but  I  will  tell  you,  as  near  as 
I  can,  how  it  was ;  I  had  not  Time  to  look  over 
my  Cloaths,  being  in  Hafte  when  I  went,  and 
for  fear  I  Ihould  have  miftaken  any  Thing,  the 
next  Day  I  went  to  look  over  my  Cloaths,  where- 
upon I  found  I  had  miftook,  and  taken  one  of 
my  Miftrefs's  Aprons,  and  left  one  of  my  own 
for  it,  and  knowing  their  great  Sufpicion  and 
Inveta-acy  againft  me,  I  went  the  next  Day  to 
my  Uncle's,  a  Porter's,  and  defired  him  to  car- 
ry it  to  them  ;  but  when  I  had  delivered  it  to 
him,  he  would  not  let  me  ftay  to  fpeak  much, 
for  he  faid  there  had  been  three  Bailiffs  to  take 
me,  and  I  having  no  Friends,  was  much  affright- 
ed, and  run  crying  up  and  down,  and  did  not 
know  where  to  i^y,  for  fear  they  might  lay  me 
in  a  Pri(bn  ;  and  having  no  Friends,  therefore 
I  was  forced  to  fly,  and  fo  I  went  to  a  Juftice  of 
Peace,  and  there  I  gave  him  an  Account  of  the 
Bufinefs.  But  he  faid  he  muft  have  nothing  to 
do  with  it,  I  muft  go  again  to  proffer  my  Service 
to  my  Miftrefs ;  but  I  was  not  willing  to  proffer 
my  Service  again  to  her,  fb  I  kept  away  ever 
lince. 

L.  H.  Stew.  If  you  have  done  with  the  Evi- 
dence on  both  Sides ;  what  have  you  more  to 
fay,  my  Lord  ? 

L.  Mobun.  My  Lords,  I  hope  it  will  be  no 
Di(advantage  to  me,  my  not  fumming  up  my 
Evidence  like  a  Lawyer,  being  a  young  Man  j  I 
think  I  have  made  it  plainly  appear  that  there  ne- 
ver was  any  formerQuarrel  or  Malice  between  Mr. 
Mountford  and  me  ;  I  have  alfo  made  appear  the 
Reafon  why  we  ftaid  fo  long  in  the  Street,  which 
was  for  Mr.  Hill  to  fpeak  with  Mrs.  Bracegirdle, 
and  ask  her  Pardon,  and  I  ftaid  with  him  as  my 
Friend,  fo  it  plainly  appeareth  I  had  no  Hand  in 
the  Killing  of  Mr.  Mountford,  and  upon  the  Con- 
fidence of  my  own  Innocency,  I  furrendred  my 
felf,  and  I  commit  my  felf  to  this  Honourable 
Houfe,  where  I  know  I  fhall  have  all  the  Juftice 
in  the  W^orld. 

L.  H.  Stew.  Has  your  Lordfhip  no  more  to 
fay? 

L.  Mobun.  No,  my  Lord,  but  I  am  innocent 
of  the  Fadt,  and  leave  my  felf  wholly  to  your 
Lordfhips. 

Mr.  Sol.  Gen   *  May  it  pleafe  your  Lordfhips, 
according  to  my  Duty,  I  am  to 
repeat  the  Evidence  to  your  Lord- 
fliips  on  the  Behalf  of  the  King. 

My  Lord,  the  Evidence  hath  been  very  long, 
both  that  on  the  Part  of  the  King,  and  that 


•  Sir  T/:o.  Trevor. 


on  the  Part  of  the  Prifoner,  and  I  know  your 
Lordfhips  have  given  Attention  to  it  with  very 
great  Diligence.  I  cannot  pretend  that  my 
Memory  will  ferve  me  fo  well,  as  to  repeat  the 
Lircumftances  of  this  fo  long  Evidence ;  but  that 
which  has  been  materia],  I  (hall  crave  leave 
fhortly  to  mention  to  your  Lordfhips. 

My  Lords,  I  know  a  great  many  Things  may 
flip  my  Notice  and  Repetition,  but  nothing  can 
flip  your  Lordlhips  Obfervation  :  So  that  though 
I  (hould  not  lay  a  due  Weight  upon  the  Evidence 
for  the  King,  yet  your  Lordfhips  will  let  no- 
thmg  pafs  without  giving  it  its  juft  Confideration, 
and  will  give  Judgment  according  to  the  exadeft: 
Juftice. 

My  Lords,  the  Evidence  for  the  King  doth  con- 
fift  firft  of  Facfts  precedent  to  the  Killing  of  Mr. 
Mountford,  and  next  what  happened  at  that  Time. 

As  to  what  preceded  this  Fadl  thus  commit- 
ted, there  were  two  or  three  W' itneffes  called, 
and  the  firft  of  them  is  xMr.  Hudfoit,  the  next  is 
Mr.  Powcl,  and  they  give  you  an  Account  that 
Mr.  /////  had  made  his  Applications  in  the  W^ay 
of  Courtfhip  to  Mrs.  JBracegirdle,  but  that  he  had 
an  Apprehenfion  that  JVIr.  Mountford  was  an  Ob- 
ftruction  to  him  in  that  Matter,  and  therefore 
he  did  declare  feveral  Times,  that  he  would  be 
revenged  of  him.  And  one  Time  (which  I  think 
was  two  or  three  Days  before  the  Fact  was  done) 
my  Lord  Mobun,  the  Prifoner  at  the  Bar,  was 
at  Dinner  with  /////,  when  Hili  had  this  Difcourfe 
concerning  Mountford,  and  faid  he  would  be  re- 
venged of  him.  My  Lord  Mobun  was  by,  they 
both  fay,  when  fuch  Difcourfe  was  ufed  by  H/7/, 
but  they  cannot  tell  what  Notice  he  took  of  it. 

My  Lords,  after  this,  the  Day  that  this  Fad: 
was  committed,  your  Lordfhips  have  heard  how 
my  Lord  Mobun  and  Hill  hired  a  Coach  and  fix 
Horfes  in  order  to  feize  Mrs.  Bracegirdle  and  car- 
ry her  away  by  Force,  and  that  is  proved  moft 
fully,  both  upon  my  Lord  Mobun  and  Hill,  that 
they  were  both  concerned  in  that  Defign,  and 
adually  ingaged  in  it ;  there  can  be  no  Difpute 
of  that.  Accordingly  they  dined  together  that 
Day,  and  at  Dinner  there  arofe  a  Difcourfe  in 
relation  to  Mrs.  Bracegirdle.  And  at  that  Time 
my  Lord  Mobun  faid  it  would  coft  Hill  50  /.  to 
carry  her  off  And  Hill  faid,  if  the  VilJain  re- 
fifted  he  would  ftab  him.  And  my  Lord  Mobun 
faid.  He  would  ftand  by  his  Friend.  This  De- 
claration was  made  at  Dinner,  on  the  Day  this 
Fad  was  committed ;  and  then  they  appointed 
to  meet  at  the  Play-Houfe  at  fix  o'  Clock  in  the 
Evening,  expeding  Mrs.  Bracegirdle  would  be 
there  ^  and  accordingly  the  Coach  was  ordered  to 
be  ready  at  that  Time  in  Drury-Lane. 

My  Lords,  in  purfuance  of  this  Defign,  they 
both  came  to  the  Play-Houfe  at  (i^i.  o  Clock  ;  this 
is  prov'd  by  two  or  three  Witneffes.  When 
they  came  there,  they  inquired  for  Mrs.  Brace- 
girdle, but  fhe  was  not  there  at  that  Time.  And 
then  not  finding  Mrs.  Bracegirdle  there,  your 
Lordfhips  have  an  Account  from  the  Coach-man, 
to  what  Places  he  carried  them  from  thence. 
Firft  to  Drury-Lane,  there  they  ftaid  fome  Time 
and  not  finding  her  there,  he  drove  them  into 
Norfolk-fireet,  near  the  Place  where  fhe  lodged, 
and  there  a  Man  and  a  W^oman  being  difcourfing 
together,  gave  them  Occafion  to  fay,  they 
thought  they  were  betray 'd.  And  Hill  faid.  My 
Lord,  let  us  go  and  cut  that  Fellow's  Throat,  or 
Words  to  tha'i  Efted. 
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Then,  my  Lords,  they  drove  back  from  that 
place  into  Dniry-Lane  again,  and  ordered  the 
Coach  to  Hop  over-againft  my  Lord  of  Clares 
Houle.  There  it  happen'd  that  Mrs.  Bracegirdle 
came  from  Mr. Page's  Houfe,where  (he  had  fupped. 
At  that  Time  there  were  prefent  her  Mother, 
her  Brother,  and  Mr.  Pa^e,  and  Mr.  Page  led  her 
along.  Hill  came  up  with  leven  or  eight  Soldiers, 
and  forced  her  out  of  Mr.  Page's  Hand,  and  en- 
deavoured to  thruft  her  into  the  Coach.  In 
that  Coach  my  Lord  Mohun  was,  that  is  agreed 
upon  on  all  Hands,  the  Coach  Door  was  open, 
and  my  Lord  Alohm  was  there  in  it  with  feven 
or  eight  Piftols. 

It  happening  they  could  not  carry  her  off,  but 
the  Matter  taking  Air,  People  came  in  to  their 
Afliftance,  and  the  Defign  being  prevented,  Hill 
would  needs  go  home  with  her  to  her  Lodging 
in  Howard-p-eet,  and  my  Lord  came  out  of  the 
Coach  and  went  along  with  him.  When  they 
were  come  to  the  Lodging,  the  Witnefles  tell 
your  Lordfhips,  that  at  that  Time,  when  Mr. 
Page  was  going  into  the  Houfe,  Hill  would  have 
had  fome  Difcourfe  with  Mr.  Page,  and  defired 
to  fpeak  with  him,  but  Mr.  Page  faid  it  was  not 
a  convenient  Time,  but  to  Morrow  would  do 
better,  and  fo  went  into  the  Houfe,  and  the 
Door  was  locked. 

My  I>ord  Mohun  and  Hill  continued  walking 
about  the  Streets  for  about  two  Hours  before  Mr. 
Mountford  was  killed,  and  now  your  Lordfliips  will 
obferve  what  Tranfadions  there  were  during  the 
Time  that  they  continued  walking  in  the  Streets. 
S'hen  there  -was  an  Interruption  for  about  a  ^tar- 
ter of  an  Hour,  occafiond  by  a  Lady's  faUing 
into  Fits  in  one  of  the  Galleries  ;  but  Jhe  being 
ve moved,  and  Proclamation  made  for  Silence .^ 
the  Court  proceeded. 
L.  H.  Stew.     Pray,  go  on.  Sir. 
Mr.  Sol.  Gen.     My  Lords,  I  was  obferving  to 
your  Lordfhips,  that  Part  of  the  Evidence  which 
related  to  what  happen'd  after  the  Time  that  Mrs. 
Bracegirdle  was  in  her  Lodging.    And,  my  Lord, 
your  Lordfhips  hear  from  the  "Witneflfes,  that 
my  Lord  Mohun,  and  this  Hili  continued  in  the 
Street,  where  Mrs.  Bracegirdle  lodged,  and  walk- 
ed up  and  down  for  near  two  Hours  before  Mr. 
Mountford  came. 

During  that  Time,  the  Confl:able  and  the 
Watch-men  have  told  your  Lordfhip  upon  their 
Oaths,  that  my  Lord  Mohun  s  and  Mr.  Hill's 
Swords  were  both  drawn.  And  the  Conflable 
fwears  exprefly,  That  he  ask'd  my  Lord  Mohun 
what  he  did  with  his  Sword  drawn,  and  that  my 
Lord  anfwered,  he  was  ready  to  put  it  up,  and  told 
him  withal,  he  was  a  Peer  of  the  Realm  ;  the 
Conflable  then  ask'd,  why  the  other  Gentleman's 
Sword  was  drawn,  and  my  Lord  Mohun  made 
anlwer  that  his  Scabbord  was  loft. 

But  your  Lordfhips  obferve,  that  before  the 
Watch  came,  Mrs.  Browne  (as  (he  her  felf  hath 
fworn)  came  out  of  the  Houfe  where  Mrs.  Brace- 
girdle lodged,  and  defired  to  know  what  they 
did  there,  and  then  Hill  faid,  he  fhould  light 
upon  Mountford  one  Time  or  other ;  faith  Mrs. 
Browne  to  him,  Why,  what  hath  he  done  to  you  ? 
to  which  he  replied.  He  hath  affi-onted  me,  and 
1  will  be  revenged  upon  him  ;  and  this  was 
faid  in  the  Prefence  of  my  Lord  Mohun-,  he  being 
juft  by. 

My  Lords,  after  this,  in  a  very  fliort  Time, 
Mr,  Mountford  came  down,  and  Mrs.  Browne  tell- 


eth  your  Lordfhips,  that  they  were  fb  rriuch  aware 
of  this  Matter,  that  my  Lord  Mohun  and  Hilt 
flaid  to  do  Mountford  a  Mifchicf,  that  there  were 
Perfons  fent  to  Mrs.  Mountford  to  give  her  No- 
tice of  it,  and  ihe  fent  Meffengers  to  find  out  her 
Husband,  to  prevent  his  coming  in  their  Way, 
but  they  could  not  find  him. 

Upon  Mr.  Mountford's  coming  down,  Mrs. 
Browne  feeing  him,  fteps  up  towards  him,  to  tell 
him  that  my  Lord  Mohun  and  Hill  were  in  the 
Streets  with  their  Swords  drawn,  and  fhe  was 
afraid  they  had  fome  ill  Defign  againft  him  ; 
but  fhe  fweareth  (he  did  not,  nor  could  not  tell 
him  this,  he  was  in  fuch  Hafle ;  but  one  of  the 
Witneffes  for  my  Lord  contradidls  her  in  this, 
and  fays,  that  fhe  did  tell  him,  but  whether  the 
one  Witnefs  fweareth  true,  or  the  other  Wit- 
nefs  faith  true,  mufl  be  left  to  your  Lordfhips 
Judgment. 

But  Mr.  Mountford  came  down  immediately, 
and  as  he  came  down,  he  met  my  Lord  Mohun, 
and  they  did  falute  one  another  (for  I  would  not 
injure  my  Lord  in  miftaking  the  Evidence,  as 
near  as  I  can)  but  your  Lordfhips  will  obferve 
the  Witneffes  fay,  that  prefently  my  Lord  Mohun 
asked  Mr.  Mountford,  whether  he  was  not  fent 
for,  and  faid,  I  fuppofe  you  have  heard  what 
happen'd  to  the  Lady  this  Night,  and  I  hope 
you  do  not  come  to  vindicate  Mrs.  Bracegirdle. 
And  Mr.  Mountford  replyed,  I  hope  your  Lord- 
fhip doth  not  come  to  vindicate  Mr.  Hill  in  fuch 
an  Action. 

Thereupon  Hill  flepped  up,  and  flruck  Mr. 
Mountford  a  Box  on  the  Ear,  and  at  the  fame 
Time,  with  his  Right  Hand,  paffed  at  him,  and 
run  him  through,  before  his  Sword  was  drawn. 
This  two  of  the  Witneffes  for  the  King  fay  Mr. 
Mountford  told  them  upon  his  Death-Bed,  and 
it  was  very  probably  fb ;  becaufe  your  Lordfhips 
obferve  by  all  the  Evidence,  Hills  Sword  was 
ready  drawn  in  his  Hand. 
7'bere  being  fome  Noife,  Proclamation  was  'made 
for  Silence. 
Mr.  Soil.  Gen.  My  Lords,  I  was  obferving 
that  it  was  immediately,  and  at  the  fame  Time 
that  he  flruck  him,  and  run  him  through,  and 
it  is  very  likely  it  was  fb,  as  Mr.  Mountford  faid 
when  dying  ;  for  leveral  of  the  Witneffes  for  the 
King  do  fwear,  that  the  Box  on  the  Ear,  was 
before  his  Sword  was  drawn,  and  Hill's  Sword 
was  ready  in  his  Hand.  So  Mr.  Mountford  faid 
when  he  was  expiring,  and  what  Regard  your 
Lordfhips  will  have  to  the  Declaration  of  a  dying 
Man,  we  muft  fubmit  to  your  Lordfliips  Judg- 
ment ;  and  Mrs.  Brozvne  who  was  there  and  fliw 
the  FadV,  fweareth  the  fame  Thing,  that  it  was 
done  before  Mr  Mountford  could  have  Time  to 
draw  his  Sword. 

If  that  be  fb,  it  is  very  plain  it  was  Murder 
in  Mr.  Hill,  and  your  Lordfhips  will  pleafe  to 
obferve  another  Piece  of  Evidence  that  came 
from  the  Mouth  of  a  Witnefs,  examined  for  the 
Noble  Lord  the  Prifbner  at  the  Bar,  and  that  is 
Leake  the  Boy,  he  was  examined  before  the  Co- 
roner ;  indeed  he  was  not  called  now  for  the 
King,  and  your  Lordfhips  may  fee  fome  Rea- 
fon  why  he  was  not ;  but  your  Lordfhips  have 
had  his  Depofition  before  the  Coroner  read, 
and  by  that  your  Lordfhips  may  obferve,  how 
different  his  TefHmony  then  was,  from  what 
he  now  giveth.  And  whether  your  Lordfliips 
will  believe  what  he  then  faid  upon  his  Oath,  or 
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\vhat  he  now  faith,  is  left  to  your  Lordfhips 
Confideration.  He  laith,  when  he  was  examin- 
ed upon  his  Oatli,  foon  after  the  Fad,  that  my 
Lord  Mohun  was  by,when  /////  did  wound  Mount- 
ford,  and  that  my  Lord  Mohun  faid,  that  he 
would  {land  by  his  Friend,  and  that  Hill  was  his 
Friend,  and  that  my  Lord  Mohun  did  ftand  by, 
and  did  not  ofler  to  part  them.  Though  he  hath 
ibmething  varied  from  this  in  his  Tellimony 
now,  yet  he  ftill  affirms  what  he  there  fwore  to 
be  true. 

But  further,  my  Lords,  your  Lordfhips  will 
confider  what  the  Conftable  fwore  my  Lord 
Mohun  faid  after  he  was  taken,  and  when  he 
was  in  Cuftodyat  the  Round-houfe.  Whether  he 
did  furrender  himfelf  or  no,  we  muft  leave  to 
your  Lordfhips,  upon  the  Evidence  that  hath 
been  given  on  the  one  Side,  and  on  the  other. 
But  when  he  was  in  Cuftody  (as  I  faid)  my 
Lord  Mohun  asked  whether  Hill  was  taken,  and 
being  anfwered  No,  he  faid  he  was  glad  of  that  j 
but  he  was  forry  he  had  no  more  Money  about 
him,  and  wiflied  that  he  had  that  Money  which 
he  himl'elf  had,  and  that  he  would  be  willing 
to  be  hanged  for  him.  So  great  a  Kindnels  he 
expreffed  for  Hill,  and  faid,  he  had  changed 
Coats  with  him,  and  then  had  Hill's  Coat  on 
his  Back. 

This,  my  Lords,  is  the  Subflance  of  the  Evi- 
dence on  the  King's  Part,  and  upon  the  whole 
of  it,  it  is  plain,  with  humble  Submiflion  to 
your  Lordfhips,  that  here  was  a  premeditated 
Malice  in  Hill,  by  his  own  Declarations  pre- 
ceding, by  what  was  done  at  the  time  of  the 
Fad:  committed,  and  by  {tabbing  him  before  his 
Sword  was  drawn. 

The  Queflion  will  be,  whether,  my  Lord 
Mohun  the  Prifoncr  at  the  Bar,  was  privy  to  this 
Defign  of  Hill's,  and  did  fo  far  agree  in  it,  as 
to  keep  him  Company  to  affifl  and  encourage 
him.  For  if  he  was  privy,  and  knew  of  Hill's 
Defign,  and  flaid  there  for  that  Purpofe,  to 
give  him  Affiftance  in  it,  with  humble  Submifl 
lion  to  your  Lordfhips  Judgment,  he  will  be  as 
much  guilty  of  the  Murder,  as  Hill  that  adually 
killed  him  :  That  therefore  will  be  the  Queftion 
before  your  Lordfhips,  for  your  Judgment  upon 
the  Confideration  of  what  has  been  prov'd  in 
this  Cafe. 

My  Lords,  the  Prifoner  my  Lord  Mohun,  has 
called  and  produced  feveral  Witneffes  to  your 
Lordfliips,  in  Defence  of  himfelf  The  firft 
Witnefs  was  called  to  this  Purpofe,  to  fhew  that 
my  Lord  had  no  Malice  to  Mountford,  but  that 
they  were  very  good  Friends  but  two  or  three 
Days  before  ;  that  he  fpoke  of  him  with  a  great 
deal  of  Kirdnefs,  and  defired  to  drink  a  Bottle 
of  Wine  with  him. 

Now  for  this,  I  would  obferve  to  your  Lord- 
fhips, that  it  is  not  the  Queftion,  whether  my 
Lord  Mohun  had  any  dired  or  exprefs  Malice 
againfl  Mountford;  but  if  Hill,  who  was  fo  great 
a  Friend  of  my  Lord  Mohun's,  had  a  Malice  againfl 
Mountford,  and  my  Lord  Mohun  had  fo  great  a 
Kindnefs  for  Hill,  as  to  accompany  and  aflift  him 
in  taking  his  intended  Revenge  (whether  it  was 
fo  or  no,  your  Lordfhips  are  to  judge)  it  will  be 
as  much  Murder  in  Law,  as  if  my  Lord  had 
himfelf  had  a  Hand  in  it. 

For  the  other  Witneffes  that  have  been  called 
for  the  Prifoner,  I  muft  leave  the  Confideration 
of  what  they  fay,  to  your  Lordfhips,     They  are 


not  upon  their  Oaths,  but  yet  they  are  to  be 
believed  fo  far,  as  your  Lordfhips  fhall  judge 
what  they  fay  credible,  upon  Confideration  of 
all  that  you  have  heard.  But  for  the  Boy,  who 
hath  contradided  his  own  Evidence,  which  he 
gave  upon  Oath  before  the  proper  Officer,  but 
acknowledgeth  what  he  fwore  then,  was  true, 
what  Credit  is  to  be  given  to  him,  will  deferve 
your  Lordfhips  particular  Confideration.  How 
he  has  been  prevailed  upon  to  change  his  Evi- 
dence, I  cannot  tell,  nor  what  Weight  it  will 
have  with  you. 

My  Lords,  I  will  not  fpend  more  of  your 
Lordfhips  Time  j  I  know  you  very  well  remem- 
ber, and  will  carefully  recoiled  all  the  Evidence, 
both  for  the  King  and  for  the  Prifoner,  and 
your  Lordfiiips  will  confider  that  it  is  a  Cafe  of 
Blood,  and  if  your  Lordfiiips  think  him  Guilty, 
tho'  he  be  one  of  your  own  Body,  you  will  ad- 
judge him  io,  if  not,  you  will  acquit  him  ;  and 
therefore  I  leave  the  Matter  to  your  Lordfhips 
juft  Determination. 

L.  H.  Steiv.    My  Lords,  I  think  now,  having 
heard  the  Evidence  on  all  Sides,  your  Lordfhips 
will  think  fit  to  adjourn  to  the  Houfe  of  Lords. 
Is  it  your  Pleaflire  to  adjourn  ? 
Lords.    Ay,  Ay. 

L.  H.  Stew.     This  Houfe  is  adjourned  to  the 
Houfe  of  Lords. 

^hen  the  Lords  returned  to  their  own  Houfe,  in 

the  fame  Order  as  they  came  into  the  Court. 
After  fome  Debate  amongfi  themfeHes  in  their 
ozvn  Houfe,  they  adjourned  till  the  nest  Day, 
and  ordered  the  Prifoner,  Council  and  IVit- 
neffes  to  attend  in  the  Court. 


Die  Mercurii    Primo   Februarii    \6^2. 

^he  Lords  fate  all  Day  in  their  ozvn  Houfe,  de- 
bating  among  f  themfelves  in  the  Abfence  of 
the  "Judges,  who  'were  in  the  Court,  and 
about  eight  o'  Clock  in  the  E'vening,  the  Houfe 
of  Lords  adjourn  d  till  the  Friday  following, 
the  Thurfday  being  Candlemas-Day,  and  no 
Law-day. 

And  the  Prifoner,  Council,  and  U'itnejfes  were 
ordered  to  attend  in  the  Court  on  Friday 
Morning. 

Die  Veneris  Sfertio  Februarii  1692. 

Bout  the  Hour  of  Four  in  the  Afternoon, 
the  Lords  (who  had  till  then  been  deba- 
ting amongft  themielves  in  their  own  Houle) 
came  in  the  fame  Order  as  the  firft  Day  into  the 
Court  in  ireJbniiifier-Hall,  except  only  that  the 
Judges  were  a  great  Part  of  the  Day  waiting  for 
them  in  the  Court. 

The  Lords  being  feated  on  their  proper 
Benches,  and  his  Grace  the  Lord  High  Stew- 
ard in  the  Chair  before  the  Throne,  Proclamati- 
ons were  made  for  Silence,  and  for  the  bringing 
the  Prifoner  to  the  Bar  in  ufual  Manner  j  and 
the  Frilbner  coming  to  the  Bar,  and  having  falu- 
ted  his  Grace  the  Lord  High  Steward,  and  the 
Peers,  and  being  relaluted  by  them,  the  Court 
proceeded  in  this  Manner : 

L.  H.  Stew.  My  Lord  Mohun,  My  Lords 
have  heard  the  Evidence  on  both  Sides,  for 
and  againft  you  ;  and  upon  that  Evidence  fome 
Queftions  have  arifen  in  Point  of  Law,  in  which 
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fome  of  my  Lords  are  doubtful.     I  am  therefore 

by  their  Lordfliips  Command  to  propofe  to  your 

Lordfhips,  my  Lords  Chief  Juftices  and  the  reft 

of  the  Judges  here,  to  have  your  Opinions  upon 

a  Cafe  ftated  by  their  Lordfhips ;   and  it  is  this  : 

Jn  a  Cafe  ivbere  a  Man  Jliall  murder  another^ 

Whether  all  thofe  that  are  in  his  Company  at 

the  i'me  of  the  Murder,  are  fo  neceffarily 

involved  in  the  [aid  Crime,  that  they  may 

not  he  feparated  from  the  Crime  of  the  faid 

Perfon  fo  as  in  fome  Cafes  to  he  found  guilty 

of  Manflaughter  ? 

To  this,  my  Lords  exped  you  the  Judges 
fhould  give  your  Refolutions  feverally  one  after 
another,  and  therefore  it  is  to  begin  with  you, 
mv  Lord  Chief  Juftice. 

L.  C.  J.  Holt.  My  Lord,  the  Qiieftion  is 
pretty  long ;  and  I  defire,  that  I  may  not  be 
miftaken  in  the  Opinion  1  fliall  give,  that  I  may 
have  ic  in  Writing,  and  that  I  may  have  a  little 
Time  to  confider  it,  becaufe  it  hath  been  a  Que- 
ftion  framed  upon  very  great  Confideration  and 
Deliberation:  Therefore  I  would  be  very  well 
advifed  before  I  give  an  Anfwer  to  fuch  a  Que- 
ftion,  becaufe  it  is  of  fo  great  Importance. 

L.  H.  Steiv.  You  muft  fpeak  out,  my  Lords ; 
for  elfe  I  am  at  fuch  a  Diftance  that  I  cannot 
hear  a  Word  you  fay. 

L.  C.  J.  ^reby.  My  Lords,  I  make  the  fame 
humble  Requeft :  The  Queftion  propounded  is 
long,  and  the  Fruit  of  great  Deliberation  among 
your  Lordfliips  :  I  defire  therefore  my  Anfwer 
may  be  fuch  as  becometh  me  to  it,  and  to  that 
Turpofe,  that  I  may  have  a  Copy  of  it,  and  fome 
Time  to  confider  of  it. 

L.  H.  Stew.  I  have  it  here  in  Writing,  and 
will  give  it  you,  if  that  will  ferve  the  turn. 

The  Paper  was  brought  by  the  black  Rod 
from  his  Grace  to  the  Judges. 

L.  C.  J.  Holt.  My  Lord,  we  defire  your  Lord- 
fhips will  give  us  Time  to  withdraw,  and  confider 
of  it  among  our  felves. 

L.  H.  Stew.     Your  Lordfhips  hear  the  Motion 
of  my  Lord  Chief  Juflice  ;    the  Judges  defire 
your  Leave  to  withdraw,  and  confider  of  the 
Qiieftion  among  themfelves. 
Lords.     No,  no,  no. 

Then  the  Judges  fitting  upon  the  Wool-Packs, 
conferred  for  a  little  time  privately  with  one  ano- 
ther 9  and  then  the  Earl  oi  Kochejier  ftood  up. 
E.  of  Kochejier.     My  Lords. 
L.  H.  Stew.     My  Lord  of  Kochejier,   What 
fay  you  ? 

E.  of  Kochejier.  My  Lords,  the  Prifoner  doth 
defire  to  have  a  Copy  of  this  Queftion,  it  being  a 
Queftion  in  Point  of  Law,  that  his  Council  may 
fee  it. 

Lords.  Ay,  ay,  he  ought  to  have  it. 
A  Copy  was  carried  by  one  of  the  Clerks  to 
the  Bar,  and  delivere4  to  the  Prifoner,  and  he 
gave  it  to  Sir  'Thomas  Powis.,\vho  with  Mr. Hazvles 
and  Mr.  Price,  before  affigned  of  Council  for  my 
Lord  Mohun  in  Matters  of  Law,  ftood  by  him 
at  the  Bar. 

L.  M'Jjim.  My  Lords,  I  defire  to  know  whe- 
ther my  Council  may  fpeak  to  this  Cafe  before 
the  Judges  give  their  Opinions,  it  being  a  Mat- 
ter of  Law,  and  the  Judges  fuperior  to  my 
Council? 

L.  H.  Stew.  My  Lord,  they  may  be  heard  to 
any  Matter  of  Law  that  is  Law   fingly,    the 


Council  on  either  Side  may  be  heard  to  any 
Thing  that  is  a  Point  of  Law  only. 

L.  Mohun.  My  Lord,  I  conceive  this  to  be  fo. 

L.  H.  Stew.  My  Lord,  it  is  agreed  to  be  fo : 
But,  my  Lords,  I  muft  defire  your  Lordfliips 
leave  to  go  down  to  the  Wool-Pack,  or  1  fliall 
not  be  able  to  hear  what  is  faid. 

Lords.     Ay,  ay. 

Then  his  Grace  came  down  and  feated  himfelf 
on  the  Wool-Pack. 

Sir  T.  Powis.  May  it  pleafe  your  Lordfliips, 
I  am  of  Council- — • 

E.  of  DevonJJjire.     My  Lords. 

L.  H.  Steward.     My  Lord  Steward. 

E.  of  DevojiJJjire.  I  think  your  Lordfliips  have 
not  yet  refblved  that  the  Frifbner's  Council  fhali 
be  heard  before  the  Judges  •  therefore  I  defire 
they  may  not  begin. 

Lords.     Yes,  yes,  it  was  agreed  above. 

L.  H.  Stew.  My  Lord,  it  muft  be  either  then, 
or  not  at  all ;  and  I  undcrftand  the  Rcfolution 
of  the  Houfe  to  be  fb. 

Lords.     Ay,  ay. 

L.  H.  Stew.     Go  on.  Sir. 

Sir  T.  Powis.  May  it  pleafe  your  Lordfliips,  I 
am  of  Council  afligned  by  your  Lordfliips  for 
this  Noble  Peer  that  is  now  a  Prifoner  at  the  Bar  : 
The  Queftion  your  Lordfliips  are  pleafed  to  pro- 
pound is  this : 

Jn  a  Cafe  where  a  Man  Jloall  murder  another.^ 
Whether  all  thofe  who  are  in  his  Company  at 
the  Time  of  the  Murder,  are  fo  neccjfarily  in- 
I'dved  in  the  fame  Crime,  that  they  may  not 
he  feparated  from  the  Crime  of  the  j'aid  Per  Jon, 
fo  as  in  fome  Cajes  to  he  found  guilty  only  of 
Man/latighter  ? 

My  Lords,  with  humble  Submiflion  to  your 
Lordfliips,  I  take  it  there  are  many  Cafes  where 
a  Perfon  that  is  prefent  when  a  Murder  is  com- 
mitted by  another  Man,  fhall  be  equally  Guilty 
of  that  Murder  ;  and  there  are  many  Cafes 
where  a  Perfon  that  is  prefent  when  a  Murder 
is  committed  by  another  Man,  fliall  be  guilty 
only  of  Manflaughter  :  And  there  are  many 
Cafes  where  a  Perfon  that  is  prefent  when  a 
Murder  is  committed  by  another  Man,  fhall  not 
(with  humble  SubmiflSon)  be  Guilty  of  any 
Crime  at  all. 

For  the  firft,  there  is  no  Queftion  but  if  two 
Perfons  or  more  do  meet  together  with  Malice 
prepenfed  to  kill  another,  and  one  of  them  killeth 
him,  and  the  reft  do  aid  and  aflift  him  in  doing 
of  it,  though  the  mortal  Wound  is  only  given  by 
one,  there  is  no  Queftion  but  they  are  all  equally 
guilty  of  the  Murder  with  him  that  gave  the 
Mortal  Wound  ;  And  it  is  alfb  as  clear,  if  two 
Perfons  meet  together  to  commit  an  unlawful  A<S:, 
and  during  the  Execution  of  that  unlawful  Ad:, 
one  of  them  doth  kill  another  Man,  the  other 
will  be  involved  in  the  Guilt  of  it. 

But,  my  Lords,  if  feveral  Perfons  do  meet 
together  to  commit  an  unlawful  A6t,  and  the 
Defign  of  the  Ad:  is  totally  over,  fo  that  the  Pro- 
fecution  of  it  is  quite  left  off 

There  being  fome  Noife  and  Difordcr  about 
the  Court,  Proclamation  was  commanded  to  be 
made,  and  was  made  again  for  Silence. 

Sir  T.  Powis.  My  Lords,  I  fiy  in  the  fecond 
Inftance  that  I  was  offering  to  your  Lordfliips ; 
If  two  Perfons  or  more  meet  together  to  do  an 
unlawful  Adl,  but  are  either  'Jifappointed  in  it, 

or 
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or  have  totally  defifted  from  it ;  and  afterwards 
thefe  fame  Perlbns  having  quitted  their  Defign, 
are  together,  and  a  third  Perlbn  coming  into 
their  Company,  though  there  were  Malice  be- 
tween one  of  thofe  Perlbns,  and  that  third  Per- 
ibn,  and  upon  Words,  or  fbme  other  Occafion  or 
Accident,  there  (hould  be  Quarrelling  and  Fight- 
ing between  thofe  two  Perlons  that  bore  Malice 
to  one  another,  and  one  of  them  is  killed,  and 
he  that  before  had  joined  in  the  Defign  of  com- 
mitting an  unlawful  Aft,  be  only  there  in 
the  Company,  if  he  doth  neither  aid  nor  abet, 
nor  any  ways  agree  to  the  doing  of  the  Thing, 
the  Authorities  are  it  will  neither  be  Murder  nor 
Manflaughter  ;  and  of  this  I  would,  with  your 
Lordfhips  Favour,  put  fome  Inftances- 

If  two  Perfons  agree  together,  (  as  the  Caft 
is  put  in  that  which  goeth  by  the  Name  of  my 
Lord  Dacres  Cafe)  to  enter  into  another  Man's 
Park  and  fteal  his  Deer,  this  is  an  unlawful  De- 
fign ;  and  if  one  of  them  kill  the  Keeper,  and 
the  other  no  way  at  all  adt  in  the  doing  of  it, 
yet  it  will  be  Murder  in  the  Perlbn  that  did  go 
along  with  that  other  in  that  unlawful  Adl :  But 
the  Lord  Dacres  Cafe  was  accompanied  with 
further  Circumftances ;  for  there  it  did  appear 
that  the  Lord  Dacris  had  agreed  before  hand  to 
kill  any  Perfon  that  fliould  oppole  them;  there 
was  that  particular  Circumftance  in  that  Cafe. 

But,  my  Lords,  I  take  it,  with  Submiflion,  to 
be  very  clear,  that  if  two  luch  Perfbns  who 
rrnde  fuch  an  Attempt  to  rob  or  fteal  Deer  in  a 
Park,  fhould  be  diiappointed,  and  fhould  leave 
the  Park,  and  afterwards  go  to  a  Tavern,  or  an 
Alc-houie,  or  any  Place  to  drink,  having  quit- 
ted that  Defign,  and  fbme  Hours  afterwards,  a 
Perlbn  cometh  in  that  was  not  expedled,  or 
thought  of,  and  a  Qiiarrel  arifeth  between  one 
of  thofe  two  Perfbns  who  were  before  together, 
and  the  Man  that  fb  came  in,  and  he  fhall  be 
killed,  I  take  it  that  the  other  Perfbn  who 
was  prefent  will  not  be  guilty  of  the  Murder, 
unlefs  he  aided,  or  aflifted,  or  adted  in  it. 

My  Lords,  I  would  fpeak  to  your  Lordfhips 
in  a  Cafe  of  this  Nature  with  as  good  Autho- 
rity as  I  could,  befides  my  own  poor  Reafbn  to 
prove  to  your  Lordfhips  that  there  may  be  many 
Cafes  where  a  Perfon  may  be  prefent  at  the  Time 
when  another  is  murdered,  and  yet  he  fhall  be 
guilty  of  only  Manflaughter,  and  in  fome  Cafes 
fhall  be  guilty  of  no  Crime  at  all. 

The  Cafe  that  I  fhall  cite  is  out  of  a  Treatife 
of  a  very  Great  aud  very  Learned  Man;  it  is  the 
Book  that  goeth  under  the  Name  of  Sir  Matthew 
Hales's  Pleas  of  the  Crown;  the  Cafe  is  this,  You 
will  find  in  that  Book  under  the  Title  of  Murder, 
fol.  51.  li  A.  and  B.  having  Malice  prepenfe, 
meet  and  fight,  and  C.  the  Servant  of  A.  not 
acquainted  therewith,  take  Part  with  A.  his 
Mafler,  and  kill  B.  this  is  Murder  in  A.  but  on- 
ly Manflaughter  in  C.  So  here  is  an  Inftance 
where  one  is  guilty  of  Murder,  and  the  other 
only  guilty  of  Manflaughter,  when  both  are 
prefent  at  the  Time  of  the  Fadt  committed. 
The  fame  Law,  faith  he,  it  is,  if  C  came  in 
fuddenly,  and  took  part  with  A.  and  killed  B. 
In  this  Cafe  it  is  Murder  in  A.  if  there  was  Ma- 
lice prepenfed  between  him  and  B.  but  only 
Manslaughter  in  C.  who  came  in  fuddenly,  and 
adually  killed  B. 

My  Lords,  He  goeth  further,  and  faith,  if  one 
come  by  chance  where  one  is  killed,  and  doth 


not  abet,  he  is  neither  Principal  nor  AccefTory  to 
that  Murder  or  Manflaughter  ;  fo  that  here  are 
Cafes  where  it  is  Murder  in  one,and  Manflaughter 
only  in  the  other ;  and  here  are  Cafes  where  it  ij 
Murder  in  one,  and  not  fo  much  as  Manflaughter, 
or  any  Crime  at  all  in  the  other. 

Thefe  that  I  have  cited  are  Cafes  where  one 
has  Malice  againft  another,  and  he  that  joineth 
in  the  Quarrel  doth  not  know  it.  But  1  will  put 
the  Cale  now.  That  a  Perfon  hnth  Malice 
againfi:  another,  and  one  happencth  to  be  in 
his  Company  that  knoweth  he  hath  Malice 
againfi  that  other  Perfon  ;  if  thofe  two  that  had 
Malice  againft  one  another,  do  fight,  and  the 
one  kill  the  other,  yet  he  that  is  prefent  will  not 
be  guilty  of  Murder  or  Manflaughter.  For  if 
the  Law  fhould  be,  that  Men  are  involved  in  the 
Guilt  of  Murder  whenever  they  are  prefent  at  a 
Time  when  one  that  beareth  Malice  againfi  ano- 
ther killeth  his  Enemy,  Converfation  in  the 
World  would  be  very  dangerous;  For,  my  Lords, 
we  know  the  World  is  too  full  of  Alalice,  and 
there  are  few  Men  but  have  Acquaintance  with 
fuch  as  bear  Malice  to  others;  but  if  fb  be  that 
no  Man  that  is  acquainted  with  one  that  bears 
Malice  to  another,  may  be  in  his  Company  but 
at  the  Peril  of  his  Life;  if  his  Enemy  come  in 
his  way,  and  he  happen  to  kill  him  in  his  Pre- 
fence,  then  no  Man  that  is  ever  fb  innocent  can 
be  fafe. 

For  I  would  put  this  Cafe  to  your  Lordfhips: 
I  am  walking  with  a  Friend,  or  an  Acquaintance, 
that  I  know  hath  Malice  againft  another,  and 
that  other  Man  cometh  in  the  way,  and  they 
fight,  and  my  Friend  killeth  that  other  Man,  and 
lam  no  way  aiding  or  afTifting  in  it,  if  that  fhould 
involve  me  in  the  Crime,  furely  the  Law  of£;;o-- 
land  would  be  the  moil  unreafbnable  and  dancre- 
rous  Law  to  live  under  in  the  World.  No  doubt 
but  in  fuch  a  Cafe  the  Perfbn  that  is  fb  prefent  is 
unfortunate,  but  he  is  innocent,  isnotguiltv. 

For  to  make  one  guilty  of  Murder  where 
Murder  is  committed,  it  mufl  be  either  that  he 
doth  aid  or  abet,  or  fome  way  aflift  in  the  killing 
of  the  Man,  or  he  muft  have  before  that  time 
agreed  and  confederated  with  the  Perfbn  that 
killed  him,  that  he  would  join  therein  at  that 
Time,  and  he  muft  be  there  for  that  End  and 
Purpofe:  For  if  he  never  engaged  or  agreed  to 
the  Killing  of  him,  nor  was  there  for  that  Pur- 
pofe, nor  at  the  Time  did  any  way  ad:,  or  join, 
or  affifl,  in  the  doing  of  it;  in  thofe  Cafes  he  is 
certainly  not  guilty. 

My  Lords,  I  dare  not  apply  any  of  thefe  Things 
to  the  prefent  Cafe,  becaufe  I  fuppofe  your 
Lordfhips  only  propounded  this  as  a  Queflion  of 
Law,  and  not  of  Fadt ;  your  Lordfhips  are  the 
great  Judges  both  of  the  one  and  tlie  other : 
But  what  in  the  Argument  or  Reiblution  of  this 
Cafe,  your  Lordfhips  will  find  agreeable  to  the 
prefent  Cafe  of  my  Lord  now  before  you,  I 
fubmit  to  your  Lordfhips  Judgment. 

Mr.  Hawks.  My  Lords,  I  will  not  repeat 
what  has  been  offered,  the  Diflindtion  is  certain- 
ly true  that  has  been  made,  that  there  are  Cafes 
and  Inftances  in  Law  where  a  Man  may  be  guilty 
of  Murder,  w^en  he  is  prefent  where  Murder 
is  committed,  and  he  may  be  guilty  of  Manflaugh- 
ter only,  where  another  is  guilty  of  Murder  > 
and  a  Man  may  be  prefent  where  Murder  is 
committed,  and  be  innocent  both  of  the  one 
and  the  other.     But  this  I  do  venture  to  fay. 

That 
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That  there  is  no  Authority  in  our  Law,  that 
faith  a  Perlbn  prefent,  when  a  Murder  is  com- 
mitted, muft  be  guilty  either  of  Murder  or 
Manflaughter,  it  muft  be  according  to  the  Cir- 
cumftances  of  the  Thing,  either  that  he  intended 
to  aid  or  aiTift  in  the  Killing,  when  he  was  there 
by  Agreement  btfore-hand,  or  muft  adtually  aid 
or  aflift  by  Ibme  Adion  or  Encouragement. 

But,  with  Submiffion,  the  Authority  of  Law 
is  very  plain  upon  this  Qiieftion  propofed  by 
your  Lordfhips,  That  one  Terfon  may  be  guilty 
of  Manftaughter,  and  another  of  Murder  at  the 
fame  time.  1  he  Cafe  that  hath  been  put  out  of 
my  Lord  Hales,  was,  upon  his  Account,  Authority 
fufficientto  quote,  if  we  would  only  rely  on  him: 
But,  my  Lords,  with  Submiffion,  the  Authority 
goeth  a  little  higher  yet;  St  ampford  ^nittxh  the 
Queftion  before  the  Juftices ;  A.  that  is,  the  Maftcr, 
fighteth  with  B.  and  C.  the  Servant  taketh  Part 
with  his  Mafter,  and  killeth  B.  A.  is  guilty  of 
Murder,  and  C  only  of  Manflaughter. 

And  that  Authority  is  followed  afterwards  in 
the  Cafe  of  Salisbury^  in  Ploivd.  Com.  Fol.  loo. 
B.  with  the  Rcfolution  of  all  the  Judges  in  that 
Cafe,  That  one  Man  may  be  found  guilty  of 
Murder,  and  another  of  Manflaughter,  as  to 
the  fame  Fad  ;  and  Stampford  doth  exprefly  fay, 
as  my  Lord  Chief  Juftice  Hales  quotes  it  out  of 
him,  that  if  a  Man  be  prefent,  but  do  not  abet 
or  affift,  or  contribute  to  the  Thing,  he  is  totally 
innocent,  and  neither  Principal  nor  Acceffory  to 
the  Murder  or  Manflaughter. 

My  Lords,  We  do  not  find  that  our  Law  hath 
any  way  prohibited  a  Man  to  keep  Company  with 
one  that  oweth  another  a  Spleen ;  fure  there  fhould 
be  fome  Warning  given  about  it,  if  that  was  the 
Law  in  fuch  a  Cale.  The  Law  goeth  no  farther 
than  to  caution  a  Man,  that  he  take  care  he  doth 
not  break  the  Law  himfelf,  that  he  doth  not 
tranfgrefs  the  Bounds fet  him  by  the  Law. 

And  it  were  a  very  hard  Cafe  upon  a  private 
Perlbn,  if  it  fnould  be  otherwife  ;  for  no  Law 
compelleth  a  private  Perfon  to  part  two  that  are 
fighting  ;  if  he  doth  attempt  it,  he  doth  it  at  his 
own  Peril,  as  in  that  Cafe  of  ^.  the  Mafter  fight- 
ing with  B.  and  C.  the  Servant  taking  part  with 
his  Mafter  to  part  them,  if  5.  be  killed,  C.  is  guilty 
of  Manflaughter,  though  his  Defign  was  only  to 
part  them,  becaufethe  Law  putteth  it  not  upon  a 
private  Perfon  to  doit;  if  it  did,  the  Law  would 
proted  him  for  what  he  did  in  Obedience  to  it. 

The  Law  is  otherwife  in  the  Cafe  of  a  Magiftratc, 
or  a  Conftable,  who  endeavoureth  to  part  any 
Perfons  fighting,  and  to  keep  the  Peace;  if  he 
happen  fo  to  kill  a  Man,  he  is  totally  innocent  ; 
but  a  private  Perlbn  Ihall  anfwer  for  it. 

My  Lords,  1  will  not  trouble  your  Lordfliips 
further  ;  I  hope  it  is  plain,  that  Malice  is  abfo- 
lutely  neceflTary  to  make  a  Man  guilty  of  Murder, 
and  there  is  no  fuch  thing  in  this  Cafe  ftated  by 
your  Lordfhips;  and  therefore  I  fubmit  the  Mat- 
ter to  your  Judgmeiit. 

Mr.  Price.  My  Lords,  I  am  of  Council  for 
this  noble  and  young  Lord  the  Prifoner  at  the 
Bar :  I  Ihaii  not  trouble  your  Lordl"hips  fo  far  as 
to  make  any  Repetition  of  what  has  been  laid 
by  thofe  Gentlemen  that  went  before  me. 

But  there  was  a  Cafe  in  Plowden  that  was  cited 
by  Mr.  Hazvles-,  by  the  Name  oiSalisbtirfs  Cafe; 
and  I  would  crave  leave  to  cite  the  Cale  that  is 
next  precedent  ;  it  is  in  that  Book  Fol.  98. 
There,  my  Lords,  was  an  Indidment  for  Mur- 


der againft  feveral,  and,  among  the  reft,  againft 
two,  one  for  giving  the  Wound,  and  the  Stroke, 
and  the  other  for  being  prefent,  and  aiding  the 
other  ;  and  they  tell  you  how  he  was  an  Aider 
and  an  Abetter  becaule  he  was  prefent,  and  put 
the  Man  upon  whom  the  AlTault  was  made  in 
Terror,  which  Terror  was  the  Occafion  that  he 
could  not  defend  his  Life;  and  made  him  full  as 
much  a  Principal  as  the  other  that  gave  him  his 
Death's  Wound.  And  there,  my  Lords,  he  ci- 
teth  another  ancient  Record,  which  is  ^arto 
Libro  ajfifarum  Placito  25.  of  an  Appeal  of  Mur- 
der by  a  Woman  for  the  Death  of  her  Husband 
againft  Sixteen  ;  four  whereof  were  Principals, 
and  the  other  Accelfories,  where  the  Words  are 
Prefence,  Force  and  Atd. 

How  that  will  come  up  to  this  Cafe  now  before 
your  Lordlhips,  I  am  not  to  trouble  you  with  the 
Confideration  of,you  who  have  heard  the  Evidence, 
are  beft  able  to  judge  of  it. 

My  Lords,  by  the  fame  Reafon  and  Rule  that 
one  Man  may  be  found  guilty  of  Murder,  and 
another  of  Manflaughter ;  one  may  be  found 
guilty,  and  the  other  not  guilty.  As  for  Ex- 
ample, if  A.  commandeth  B.  to  kill  C  and  af- 
terwards it  repenteth  him  of  this  Command, 
and  he  countermandeth  it :  yet  notwithftanding 
B.  doth  kill  C.  now  B.  that  killed  C.  is  guilty  of 
Murder  J  but  A.  that  countermanded  it,  is  not 
guilty  as  Acceflbry ;  for  his  Malicious  Intent 
did  not  continue  till  the  murdering  Stroke  was 
given,  and  to  make  Murder,  there  muft  be  a 
continuing  Malice  till  the  mortal  Wound  given. 
Cafes  to  this  Purpofe  many  might  be  cited  ;  but 
for  a  full  Authority  there  is  my  Lord  Coke  in  his 
pleas  of  the  Crown,  Fol  51. 

My  Lords,  I  have  no  more  to  lay,  but  that  by 
the  lame  Rule,  that  one  may  be  found  guilty  of 
Murder,  and  another  of  Manflaughter  for  the 
fame  Fad,  by  the  lame  Rule,  (  as  Circumftances 
may  be,  )  the  one  may  be  found  guilty  of 
Murder,   and  the  other  not  guilty  at  all. 

L.  H.  Steiv  Have  you  any  more  to  fay  that  are 
of  Council  for  the  Prilbner? 

Sir  T'ho.  Powys.  No,  my  Lord,  I  have  nothing 
further  to  offer  to  your  Lordfhips. 

L  H.  Stew.  Have  thole  who  are  of  Council  for 
the  King  any  thing  to  reply  to  this  that  is  faid 
by  the  Council  for  the  Prifoner  ? 

Mr.  Att.  Gen.  May  it  pleafe  your  Lordfhips, 
the  Queftion  that  is  propofed,  is  this. 

In  a  Cafe  where  a  Man  jhall  murder  another., 
IVbether  thofe  who  are  in  his  Compafjy  at  the 
I'lme  of  the  Murder^  are  fo  neceffartly  involved 
in  the  faid  Crime,  that  they  may  not  be  fepara- 
ted  from  the  Critne  of  the  faid  Perfon,  fo  as 
in   fome  Cafes  to   be  found  guilty  only  of 
Manflaughter  ? 
My  Lords,  that  which,  with  all  SubmilTion,  we 
would  offer  to  your  Lordfliips  is  this;    We  arc 
intrufted  by  their  Majefties,  to  profecute  for  the 
Death  of  one  of  their  Subjcds ;    there  hath  been 
a  Cafe  ftated  to  your  Lordfliips  by  the  Evidence 
which  hath  been  given  before  you  ;   That  which 
is  mentioned  in  this  Paper  has  nothing  certain 
in  it,   we  are  to  imagine  a  Cale,   and  fuppole 
Fads,  and  then  to  argue  what  will  be  the  Law 
upon  thofe  Fads  fuppoled.     When  your  Lord- 
fhips are  pleafed  to  let  us  know  what  it  is  which 
your   Lordfhips  take  to  be  the  Fad  of  the  Cale 
before  you,   we  fhall  be  ready  to  fpeak  to  the 
Law  upon  that  Cafe,  as  ic  becomes  us,  and  as 

it 
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it  is  our  Duty  to  do  ;  but  till  the  Fadl  be  fo  fta- 
ted  by  your  Lordfhips,  and  declared  to  be  that 
which  your  Lordfhips  take  to  be  the  Fad:  of  my 
Lord  Mohttns  Cafe,  we  think  it  not  confiftent 
with  our  Duty  to  enter  into  a  Debate  upon  Sup- 
pofals,  or  upon  other  Cafes  than  that  which  is  in 
Judgment  before  your  Lordfliips. 

L.  H.  Stew.  Will  your  Lordfhips  then  pleafe 
that  the  Judges  give  their  Opinion  ? 

Mr.  Sol.  Gen.  My  Lords,  not  to  trouble  your 
Lordfhips  with  any  Repetition  of  what  hath 
been  faid,  it  is  my  Opinion,  as  Mr.  Attorney 
General  has  declared  his.  That,  as  this  Cafe  is 
ftated,  we  are  bound  not  to  give  any  Anfwer  to 
it,  unlefs  your  Lordfhips  will  pleafe  to  tell  us 
what  the  Cafe  is  upon  the  Evidence  that  hath  been 
given  before  you. 

Mr.  Scrj.  I'bompfon.  My  Lords,  I  defiretobe 
heard  one  Word  in  this  Cafe.  I  take  it  for 
granted,  that  your  Lordfhips  here  are  Judges 
both  of  Fadt  and  Law  in  this  Cafe,  and  you  are 
fo  entirely  Judges  of  it,  that  no  Body  can  inter- 
pofe  in  giving  their  Opinions  in  relation  to  your 
Judgments,  what  the  Fadt  is,  and  from  the  Fadt 
the  Law  arifeth.  We,  that  are  of  Council  for 
the  King,  muft  needs  prejudice  him  as  to  the 
Evidence  of  the  Fad  that  we  have  given,  except 
we  argue  that  which  is  the  Fadl  of  this  particular 
Cafe,  and  the  Law  arifing  thereupon  together  ; 
which  is  not  neceffary  here,  where  your  Lord- 
fhips are  Judges  of  both ;  and  fince  you  are 
better  Judges  of  them  than  any  one  elfe  can 
be.  Therefore  we  do  not  think  it  our  Duty  to 
argue  upon  a  Caft  put  ad  dextra,  and  obiter  ;  and 
hope  your  Lordfhips  will  excufe  us  from  anfwer- 
ing  what  hath  been  faid  by  the  Council  for  the 
Prifoner ;  tho'  I  think  it  might  be  eafily  anfwer- 
ed  in  every  Point ;  but  I  fhall  not  enter  upon 
the  debating  of  it.  For  your  Lordfhips  fee 
what  Caution  we  ought  to  have  in  relation  to 
our  Duty  to  the  Government,  which  your  Lord- 
fhips will  always  expedt  we  fhould  perform  as 
exadlly  as  we  can.  When  the  Fadl  that  hath 
been  proved  in  this  Cafe  is  ftated,  your  Lord- 
fhips then  are  the  proper  Judges  what  it  amount- 
eth  to  in  point  of  Law,  or  if  your  Lordfhips  de- 
fire  that  Council  fhould  argue  it,  we  fhall  be  rea- 
dy to  do  it. 

L.  H.  Stew.  Then  my  Lords  the  Judges, 
what  fay  you  to  it  ?  my  Lords  here  expedt  your 
Opinion  in  this  Cafe. 

L.  C.  J.  Holt.  If  your  Lordfhips  pleafe,  I  will 
repeat  the  Queff  ion  ^  which  is  this  : 

In  a  Cafe  where  a  Man  JJjall  murder  another, 
whether  thofe  who  are  in  his  Company  are  fo 
vecejfarily  in-volved  in  the  faid  Crime,  that 
they  may  not  be  feparated  from  the  Crime  of 
the  faid  Per fon.^  fo  as  in  fome  Cafes  to  he  found 
guilty  only  of  Manjlaughter  ? 
My  Lords,  I  fhall  not  inlarge  upon  the  Mat- 
ter, but  humbly  offer  my  Opinion  to  your  Lord- 
fhips as  generally  as  the  Queflion.     I  am  of  Opi- 
nion,  that  the  Crime  o?  thofe  who  are  in  the 
Company  at  the  Time  of  the  Murder  committed, 
may  be  lo  feparated  from  the  Crime  of  the  Per- 
fbn   that  committeth  the   Murder,   as   in   fome 
Cafes  they  are  only  to  be  found  guilty  of  Man- 
flaughter.     I  flippofe  your  Lordfhips  do  not  ex- 
pert that  I  fhould  argue  the  Cafe,  or  explain  my 
Opinion  upon   fo   general  a  Queflion,  by  par- 
ticular Infiances,   or   run   into  a  Confideration 
Vol.  IV. 


of  the  different  Cafes  that  may  be  put  upon  it, 
therefore  I  only  deliver  this  as  my  Opinion. 

L.  C.  J.  Treby.  May  it  pleafe  your  Lordfhips, 
I  am  of  the  fame  Opinion;  I  think  the  Import 
of  your  Lordfhips  Queflion  is.  Whether  there 
may  be  a  Cafe  in  which  it  is  pofTiblc  that  one 
Perfon,  who  is  in  the  Company  of  another  at  the 
Time  that  he  committed  Murder,  may  be  guilty  of 
Manflaughter;  and,  my  Lords,  I  think  a  Cafe 
may  fallout,  and  may  befocircumflanced,  as  that 
it  may  be  pofiible,  that  he  who  did  accompany 
the  Murderer,  may  be  guilty  only  of  Manflaughter. 
Your  Lordfhips  only  expedl  our  Opinion,  and 
therefore  I  will  not  go  about  to  argue  it. 

Mr.  J.  Nevil.  My  Lords,  I  fhall  not  fpend 
your  Time  to  repeat  the  Queflion,  it  hath  been 
fo  often  repeated  ;  but  I  am  of  the  fame  Opinion 
with  my  Lords  Chief  Juflices:  I  mufl  concur 
with  them  in  it,  that  there  may  poflibly  be  fuch 
a  Cafe,  as  that  when  Murder  is  committed  where 
others  are  in  Company,  he  that  doth  the  Thing 
will  be  guilty  of  Murder,  and  thofe  that  were 
in  Company,  guilty  but  of  Manflaughter.  There 
may  be  fuch  a  Cafe. 

Earl  of  Carlijle.  My  Lords,  to  fave  your  Lord- 
fhips Time,  unlefs  the  refl  of  the  Judges  differ 
from  thofe  that  have  fpoken  their  Opinion,  I  think 
you  need  not  trouble  them  to  Ipeak  to  it 
feverally. 

Mr.  B.  TurtoJi.  We  are  all  of  the  fame  Opi- 
nion, my  Lords ;  we  cannot  differ  in  Opinion  upon 
fuch  a  Cafe 

Earl  of  Monmouth.     My  Lords,  I  humbly  beg 
your  Lordfhips  leave  to  propofe  a  Queflion  to  my 
Lords  the  Judges  for  their  Opinions. 
Lords.     Ay,  ay, 

L.  H.  Stew.  V/hat  is  your  Queflion,  my  Lord 
of  Monmouth  ? 

Earl  of  Monmouth.  My  Lords,  the  Queflion 
is  this, 

A,  confcious  of  an  Animofity  between  B  andC^ 

A  accompaniethB.  where  C  happeneth  to  come^ 

and  B  killetb  him  ;  whether  A,  without  any 

Malice  to  C,  or  any  attual  Hand  in  hts  Death, 

be  gutlty  of  Murder  ? 

L.  H.  Stew.     Pray,  my  Lord,  be  pleafed  to 

hand  up  your  Paper,  that  my  Lords  the  Judges 

may  fee  it. 

Earl  of  Mulgran:e.     My  Lords. 
L.  H.  Stew.     What  faith  your  Lordfhip,  ray 
Lord  of  Malgrave  ? 

Earl  of  Miilgrave.  I  only  defire,  that  the  Pri- 
foner at  the  Bar,  if  he  hath  a  mind  to  it,  may 
have  his  Council  fpeakto  this  Queflion,  before  the 
Judges  anfwer  it,  as  was  done  in  the  other  Caie. 

L.  Mohun.  I  defire,  my  Lords,  my  Council  may- 
have  the  Queflion  in  writing. 

L.  H.  Stew.  Make  my  Lord  a  Copy  of  it. 
One  Copy  was  delivered  by  the  Clerk  to  the  Pri- 
foner, and  by  him  to  his  Council,  and  another 
to  the  King's  Council ;  and  the  Original  was  de- 
livered to  the  Judges. 

L.  Mohun.    Is  it  your  Lordfhips  Pleafure  that 
my  Council  may  be  heard  to  this  Queflion  ? 
Lords.     Ay,  ay. 

Sir.  ?*.  Powys.  My  Lords,  the  Quefi:ion  that  this 
noble  Peer  hath  been  pleafed  to  propofe,  is  this : 
A,  confcious  of  an  Animofity  between  B  ana  C, 
A  accompanieth  B  where  C  bappeneth  to  come, 
andB  killetb  him;  whether  A,  without  any 
Malice  to  C,  or  any  aiiual  Hand  in  his  Deatb^ 
be  guilty  of  Murder  ^ 

Z  z  z  My 
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My  Lords,  with  humble  Submiflion  to  your 
Lordfliips,  I  take  it  in  this  Cafe  the  Law  is  very 
clear  That  as  this  Cafe  is  put,  he  that  was  in 
Company  when  the  Murder  was  committed, 
under  thefe  Circumftances,  is  not  guilty  of  any 


yet  if  it  be  exprefly  found  In  the  Verdid  that  he 
did  not  know  of  any  Malice  between  them, 
then,  with  Submiflion,  there  would  be  no  Colour 
to  find  him  guilty  of  any  thing. 

A  Lord  interrupted  him,  and  faid,  The  Cafe 


Crime :    But  without  qucftion  he  is  not  guilty  of  was  put  of  one  confcious  of  the  Malice. 

Murder.  ■'^•■-  Hawks.     My  Lords,  I  beg  your  Pardon, 

My  Lords,  Malice  is  (b  abfolutely  nccefTary  I  confelsit  isfo,  I  did  miftake  it;  but,  with  Sub- 
to  Murder,  either    exprcfs. 


or  that  which  the 
Law  calleth  Malice  implied,  that  there  can  be 
no  Cafe  where  Murder  can  be  committed  with- 
out it ;  no  Indidment  can  ever  be  good,  unlels 
Ex  malitia  fiia  preoogitata  be  ailed ged  in  it ;  be- 
caufe  this  is  abfolutely  eflential  to  Murder. 

But,  my  Lord,  if  lb  be  a  Man  that  is  prefent, 
not  defiguing,  or  forcfeeing  that  unhappy  Ac- 
cident that  doth  fall  out  between  his  Friend  with 
whom  he  is  in  company,  and  another  Perfon  that 
came  accidentally  to  them,  tho'  Malice  was  be- 
tween thofe  two,  God  forbid  he  fliould  be  guilty, 
if  he  did  neither  forefee  it,  nor  any  way  adled 
in  it. 

He  that  is  prefent  muft  be  involved  in  the 
Crime,  either  by  fome  way  aiding,  abetting,  or 
contributing  to  the  Death  of  the  Man,  or  there 
muft  be  fome  precedent  Combination  and  Agree- 
ment to  do  that  Adl  which  at  that  time  was 
done;  and  that  muft  be  plainly  and  clearly 
proved:    For  his  acting,   his  ftanding  by  inno- 


miflion,  that  will  not  much  alter  the  matter.  If 
he  was  confcious,  that  will  not  make  him  guil- 
ty ;  for  that  Confcioufnefs  of  his  is  no  matter  of 
Crime  :  if  he  did  not  a<5l  any  thing,  or  agree  to 
do  any  thing  before  hand,  but  only  Vv'as  in  Com- 
pany with  the  Perlbn  that  had  Malice  againft 
another,  that  will  not  make  him  guilty  of  any 
Crime  whatfbever. 

Mr.  Price.  My  Lords,  I  fhall  fpeak  but  one 
Word  to  it;  1  obferve  the  great Strefs  of  the 
Cafe  lieth  upon  the  Word  being  confcious  of 
the  Malice  between  B  and  C.  Now  as  to  that, 
with  Submiflion,  I  conceive,  and  am  of  Opi- 
nion, that  as  this  Cafe  is,  A  is  not  guilty  of 
Murder,  and  for  Authority,  I  fhall  rely  upon 
the  Cafes  in  Stampford's  Pleas  of  the  Crown,  FoL 
40.  And  my  Lord  Coke's  Pleas  of  the  Crown^  Fol. 
51.  The  Cafe  is  this,  If  a  Man  happen  to  be 
in  Company  where  Murder  is  committed,  or 
Felony,  and  he  cometh  not  there  on  purpofe,  or 
by  confederacy  to  do  it,  in  that  Cafe,  tho'  Mur- 
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his  not  concurring,  that  it  muft  be  a  mighty 
Proof  of  Malice  that  muft  convid  that  Man  of 
a  preceding  Agreement  to  do  the  Fadl ;  and  if  it 
doth  not  appear  plainly  and  manifeftly,  that  he 
agreed  before-hand,  or  afted  then,  and  abetted 
and  contributed  to  the  Thing  ;  I  fay,  unlefs  this 
be  clear  and  manifeft,  it  is  no  Queftion,  but  in 
Law,  he  is  innocent  of  the  Murder. 

For  in  fuch  a  Cafe  it  is  plain  he  never  had  pre- 
penfed  Malice  exprefs,  nor  is  there  any  Evi- 
dence of  that  which  the  Law  calleth  Malice 
implied;  which  is  when  a  Man  killeth  another 
without  Provocation,  that  is,  when  he  that  doth 
the  Ad,  had  no  Provocation,  or  killeth  an  Of- 
ficer in  the  Profecution  of  his  Office,  That  the 
Law  calleth  Malice  implyed.  But  then  that  is 
never  but  in  the  Perfon  that  did  the  Ad,  and  not 
in  the  Perlons  who  were  prefent  at  that  time,  un- 
lefs before-hand  they  had  agreed  to  do  that  Ad; 
and  therefore  they  cannot  be  guilty  of  Murder. 

And  this,  my  Lords,  is  what  I  humbly  offer 
to  your  Lordfliips  Confideration,  in  relation  to 
the  Cafe  put  by  that  Noble  Lord. 

Mr.  Hawles.  Will  your  Lordflnips  pleafe  to  fa- 
vour me  with  a  Word  on  the  fame  fide  with  Sir 
?7jo.  Po^ays,  and  I  fliall  be  very  fhort  in  the  matter. 

The  King's  Council  did  complain  that  the  laft 
Cafe  was  not  fully  ftated,  and  therefore  they 
could  not  fpeak  to  it ;  my  Lords,  with  Submif- 
fion,  this  Cafe  is  fully  ftated  :  there  was  nothing 
in  the  other  Cafe  faid  of  Malice  between  him 
that  was  murdered,  and  him  that  killed  him ; 
but  here  it  is  faid.  That  the  Perfon  prefent  was 
not  confcious  of  any  Malice,  nor  had  any  man- 
ner of  hand  in  the  doing  of  it :  And  then,  with 
Submiflion,  my  Lords,  upon  the  Queftion, 
AVhether  he  was  not  guilty  of  Murder?  If  this 
was  a  fpecial  Verdid  found  by  twelve  Men,  and 
referred  to  the  Judges,  I  do  not  at  all  doubt  but 
their  Judgment  would  be.  That  he  was  not  guil- 
ty. For  tho'  in  a  Special  Verdid,  where  Malice 
is  not  foundj  the  Prifoner  would  be  acquitted ; 


part  them,  this  is  no  Murder  in  him,  for  he  is 
punifhable  by  Fine  and  Imprifonment,  if  not 
an  Infant ;  but  if  he  was  an  Infant,  he  is  not 
punifhable  at  all,  for  he  is  not  Conufant  of  the 
Law  in  fuch  a  Cafe.  But  in  this  Cafe,  except 
Malice  prepenfed,  exprefs,  or  implyed,  be  pro- 
ved, without  doing  any  thing  or  abetting,  he  is 
not  guilty  of  Murder. 

L.  H.  Stew.  Gentlemen,  you  that  are  of  the 
King's  Council,  have  you  any  thing  to  fay  to  this 
Qiieftion  ? 

Mr.  Att.  Gen.  ]\Iy  Lords,  here  is  a  Cafe  put 
which  I  hear  from  the  Council  on  the  other  fide, 
is  certainly  enough  ftated.  My  Lords,  if  this 
be  ftated  to  us,  as  that  which  is  agreed  to  be  the 
Fad  of  the  prefent  Cafe,  we  are  ready  to  fpeak 
to  it;  but  if  this  be  not  taken  by  your  Lord- 
fhips,  to  be  my  Lord  Mohun  s  Cafe,  and  as  fuch 
ftated  to  us,  then  we  muft  humbly  beg  to  be  ex- 
cufed.  I  know  your  Lordfhips  will  be  tender 
in  this  matter,  and  as  well  pleafed  that  we  hold 
to  that  which  we  conceive  to  be  our  Duty  in  re- 
ference to  that  Station  in  which  we  ferve  the 
King,  as  with  any  Forwardnefs  in  us  to  anfwer 
Queftions  :  And  therefore  we  beg  your  Lord- 
fhips Excufe  for  faying  nothing  more  to  it. 

Earl  of  Monnwitth.  My  Lords,  I  did  not  pro- 
pofe  it  as  a  Cafe  ftated  and  agreed  by  your  Lord- 
fhips, it  is  only  a  Cafe  particularly  ftated  for  my 
own  Satisfadion. 

Earl  of  Miilgrave.  My  Lords. 
L.  II.  Stew.  My  Lord  of  Mnlgrave. 
Earl  of  Miilgra-ve.  If  your  Grace  pleafe,  let 
the  King's  Council  know,  that  they  are  not  to 
ask  you  the  Queftion,  Whether  the  Lords  are 
agreed  what  the  Cafe  is?  They  are  to  anfwer 
fuch  Queftions  as  are  propofed,  and  not  to  ask 
any  fuch  Queftion. 

l^\v.  AttTCen.  My  Lords,  with  that  noble  Lord's 
Pardon  I  did  not  ask  any  Queftion  ;  all  that 
I  faid  was,  That  when  a  Cafe  is  agreed  to, 
and  ftated  by  your  Lordfhips  to  be  the  prefent 
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Cafe,  we  would  be  ready  to  fpeak  to  it,  and  till 
we  receive  that  Intimation  from  your  Grace,  we 
fhall  think  our  felves  excufed  from  giving  any 
Anfwer  to  other  Queftions. 

L.  H.  Steiv.  My  Lords,  I  think  we  muft  go 
on,  and  if  any  Lord  has  any  more  Qiieftions  to 
propofe,  he  may  propoft  them. 

E.  of  Nottingham.     My  Lords. 

L.  H.  Stezv.     My  Lord  of  Nottingham. 

E.  of  Nottingham.  Your  Lordfhips  will  not 
certainly  require  of  the  King's  Council  to  anfwer 
any  Qiieftions  that  they  think  improper  for  them 
to  fpeak  to ;  but  when  a  Queftion  hath  been  pro- 
pofed  by  any  noble  Lord,  to  which  the  Council 
for  the  Prifoner  hath  been  heard,  and  the  King's 
Council  think  not  fit  to  fpeak  to  it,  there  is  no- 
thing more  requifite,  but  that  in  the  Prelence  of 
the  Prifoner  (as  the  Law  requireth  it  fhould  be) 
you  do  demand  the  Opinion  of  the  Judges. 

L.  H.  Stew.  What  fay  you  to  it,  my  Lord 
Chief- Juftice  ? 

L.  C.  J.  Holt.  If  your  Lordfhips  pleafe,  I 
will  repeat  the  Queftion. 

A,  confcious  of  an  Animofity  between  B  and  C, 
A  accompanietb  B  where  C  happeneth  to 
come.,  and  B  killeth  him  j  Whether  A,  with- 
out any  Malice  to  C,  or  any  alytual  Hand,  in 
his  Death.,  be  guilty  of  Murder  ? 

And,  my  Lords,  as  this  Cafe  is  ftated,  I  do  con- 
ceive, that  A  is  not  guilty  of  the  Murder,  for  it 
appeareth  the  Meeting  was  cafual,  and  there  was 
no  Defign  in  A  againft  C,  and  therefore  tho'  A 
did  know  of  the  Malice  between  B  and  C,  yet  it 
was  not  unlawful  for  A  to  keep  Company  with 
B,  but  he  might  go  with  him  any  where,  if  it  was 
not  upon  a  Defign  againft  C. 

Therefore  I  take  it  as  this  Cafe  is  put,  that  C 
came  accidentally  into  the  Company  where  A 
and  B  were,  and  then,  without  any  Defign  in  A., 
B  killeth  C.  This  is  not  Murder,  indeed  no  Of- 
fence in  A. 

L.  C.  y.  Treby.  If  it  pleafe  your  Lordfhips,  as 
this  Cafe  is  put,  I  think  it  is  not  an  Offence  of 
Murder  or  Manflaughter  in  A;  it  dcpendeth  upon 
the  Words  as  the  laft  Queflion  did.  For  the 
former  Queftion  was  put  generally.  Whether 
there  might  not  be  a  Cafe  found  or  framed, 
wherein  one  might  be  guilty  of  Murder,  and  the 
other  of  Manflaughter?  So  here  it  dependeth 
upon  the  Word  [^Happeneth']^  which  I  take  to 
fignify,  (as  my  Lord  doth)  a  cafual  coming  into, 
or  being  in  the  Company. 

Now,  my  Lords,  when  B  had  communicated 
to  ^  this  malicious  Purpofe  to  kill  C,  it  ftood  un- 
certain, whether  he  to  whom  B  had  communi- 
cated it  did  confent ;  if  he  had  any  way  declared 
his  Confent,  that  he  would  go  to  fuch  a  Place, 
and  ftay  there  with  B  for  fuch  a  Purpofe,  then 
it  had  been  Murder  in  both ;  but  if  he  mcerly 
was  filent,  and  only  kept  B  Company,  perhaps 
with  an  Intent  to  diffuade  him  from  it,  or  pofii- 
bly  without  any  Confideration  at  all,  and  then 
the  Perfbn  intended  to  be  killed  accidentally  came 
by,  and  is  killed  by  5,  A  doing  nothing  towards 
it  :  In  that  Cafe,  it  is  neither  Murder  nor  Man- 
flaughter in  A. 

Mr.  y.  Ne-vil.  My  Lords,  as  this  Cafe  is,  it 
feemeth  to  be  meer  accidental  the  coming  of  C 
into  their  Company,  for  it  is  faid,  Happeneth  to 
come  i  and  fo  though  A  did  know  that  there  was 
an  Animofity  between  B  and  C,  yet  declaring  no 
Intent  of  going  with  B  to  that  Purpofe,  but 
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coming  with  B  into  a  Place  where  C  accidenully 
came  or  happen'd  to  be,  between  whom  and  B 
there  is  a  Quarrel,  and  C  is  killed  ;  I  do  not  take 
it  at  all  that  A  is  concerned,  but  mcerly  as  any 
other  Perfon  that  accidentally  was  there,  and  in 
that  Cafe  he  cannot  be  guilty  of  Murder  or  Man- 
flaughter, or  any  other  Crime. 
E.  of  Devon.     My  Lords. 
L.  H.  Stew.     My  Lord  Steward. 
E.  of  Devon.     If  the  reft  are  of  the  fame  Opi- 
nion, you  need  not  give  them  any  farther  Trou- 
ble, I  think. 

judges.     We  are  of  the  fame  Opinion. 
E.  of  Scarborough.     My  Lords. 
L.  H.  Stew.     My  Lord  of  Scarborough. 
E.  of  Scarborough.     1  humbly  beg  your  Lord- 
fliips  Leave,  that  I  may  offer  a  Queftion  to  your 
Lordfhips,  to  be  propofed  to  the  Judges,  and 
the  Queftion  is  this. 

IVhether  if  A  heard  B  threaten  to  kill  C,  and 
fome  Days  after  A  fhall  be  with  B  iipon  feme 
other  Defjgn.,  where  C  fliall  pafs  by,  or  come 
in  the  Place  where  A  and  B  are,  and  QJJmlt 
he  killed  ^>'  B  ^  A  flandmg  by  without  con- 
tributing to  the  Fad,  his  Sword  not  then 
heing  drawn,  or  any  Malice  ever  appearing 
on  A's  Part  againft:  C  ;  whether  A  will  be 
guilty  of  the  Murder  of  C  .'' 
L.  H.  Stew.  Pray,  my  Lord,  give  your  Pa- 
per to  the  Clerk.  (iVhich  was  done.) 

L.  H.  Steiv.  My  Lord  Mohun,  doth  your  Lord- 
fhip  defire  that  your  Council  may  have  a  Copy 
of  this  Queftion,  and  be  heard  to  it  ? 

L.  Mohiin.     Yes,  my  Lord,  if  you  pleafe. 
S'ben  a  Copy  was  given  to  him  for  bis  Council, 
and  another  to  the  Kings  Council,  and  a  ibtrd 
the  yudges  had. 
Sir  ^bo.  Powis.    Will  your  Lordfhips  pleafe  to 
favour  me  with  a  few  Words,  and  I  fhall  trouble 
your  Lordfhips  very  little,  becaule  I  have  faid 
that  already  to  your  Lordfhips  which  will  be  an 
Anfwer  to  a  good  Part  of  this  Cafe :  The  Cafe  is 
this : 

Whether  if  A  beard  B  threaten  to  kill  C,  and 
fome  Days  after  A  ftjall  be  with  B  upon  fome 
other  Defign,  where  C  fJoall  pafs  by,  or  come 
in  the  Place  where  A  and  B  are,  and  CfJjall 
he  killed  by  B  ;    A  ftanding  by  without  con- 
tributing to  the  Fa[i,    his  Sword  not  then 
being  drawn,  or  any  Malice  ever  appearing 
on  Ks  Part  againft  C ;  whether  A  will  be 
guilty  of  the  Murder  ofC? 
My  Lord,  with  humble  SubmifHon,  we  do  take 
it,  that  the  Law  in  this  Cafe  is  likewife  very  clear, 
that  A  is  not  guilty  of  Murder  :  For  ns  this  Cafe 
is  put,  there  doth  not  appear  (nay,  the  contrary- 
doth  appear)  that  he  had  any  manner  of  Malice  to 
this  Man  that  was  killed,  nor  any  Hand  in  the 
Killing  of  him  :  And,  as  I  faid  before  to  your 
Lordfliips,  (and  I  hope  the  Judges  will  verify  us 
in  that,  and  your  Lordfhips  will  be  of  the  fame 
Opinion)  there  can  be  no  Cafe  wherein  a  Man 
fhall  be  guilty  of  Murder,  but  where  there  is 
Malice  againft  the  Perfbn  fo  murdered,  or  fome 
way  abetting  and  aftifting  in  the  Killing  of  him, 
or  what  the  Law  calleth  Implied  Malice. 

But  in  this  Cafe  that  is  now  put,  there  is  nei- 
ther exprefs  Malice,  but  the  concrary  appearing, 
nor  any  implied  Malice,  which  is  by  Conftrudti- 
on  of  Law  ;  the  Perfbn  that  was  by,  and  heard 
B  threaten  C  before,  yet  doth  no  way  aid  or 
alTift  to  the  Killing  of  him  ;  and  therefore  I  think, 
Z  z  z  c  with 
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•with  Submi/Tion,  the  Law,  and  all  our  Law-Books, 
and  Reafon  itfclf,  are  clear  for  the  acquitting  of 
^  in  this  Cafe. 

Mr.  Ha\vles.  My  Lords,  I  think  the  Refolu- 
tions  that  have  been  given  in  the  Cafes  before, 
will  warrant  us  in  our  Opinions  in  this,  that  A 
is  not  guilty  of  Murder  in  this  Cale  :  For  I 
think  it  was  faid  by  the  Judges,  That  notwith- 
ftanding  a  Man  knew  another  had  a  Defign  up- 
on a  third  Perfon,  yet  it  was  lawful  to  keep 
Company  with  him,  if  he  did  not  join  with  him 
in  the  Defign.  Now  here  it  doth  appear,  that 
A  keepeth  B  Company,  but  not  upon  that  De- 
fign, for  he  had  no  Malice  to  C  nor  had  any 
Hand  in  his  Death,  and  C  cometh  in  by  accident 
into  the  Company  or  Place  where  they  are  :  With 
SubmifTion,  my  Lords,  A  is  totally  not  guilty, 
for  there  was  no  Malice  in  him  ;  and  though  he 
was  there,  he  was  there  upon  his  lawful  Occafi- 
ons ;  and  if  they  two  fight,  the  beft  Courfe  he 
can  take  is  to  {land  flill  and  do  nothings  and 
therefore  he  cannot  be  guilty  of  Murder  or  Man- 
flaughter. 

Mr.  Price.  My  Lords,  I  have  but  this  Word 
to  lay,  His  being  there  was  lawful,  C  cometh 
there  but  by  accident,  and  when  they  two  do 
fight,  his  not  parting  of  them  doth  not  make  him 
guilty  of  the  other's  Death  ;  here  is  no  Malice, 
therefore  he  is  not  guilty  of  Murder,  and  he  hath 
done  nothing  towards  the  Fadt,  therefore  he  is 
not  guilty  of  Manflaughter. 

L.  H.  Stew.  Will  you  fay  any  Thing  to  this 
Queftion,  you  that  are  of  the  King's  Council  ? 

Mr.  Att.  G.  My  Lords,  we  are  ready  to  fpeak 
to  the  prefent  Cafe,  when  we  receive  Intimation 
from  your  Lordfhips  that  what  is  put  is  the  pre- 
fent Cafe. 

Mr.  Serj.  I'bomp.  My  Lords,  if  they  put  a  Cafe 
of  Fadt  to  be  argued  as  a  Ca(e  of  I^aw,  and  from 
time  to  time  alledgeFadls  which  are  not  in  the  Cafe 
before  us,  we  cannot  Ipeak  to  them. 

Mr.  Att.  Gen.  My  Lords,  we  are  ready  to 
argue  the  Cafe  of  the  Prifoner  at  the  Bar  when  it 
is  ftated  ;  but  till  then,  we  humbly  beg  your 
Pardon :  We  think  we  are  not  bound  to  Ipeak  to 
other  Cafes. 

L.  H.  Stew.  My  Lord  Chief- Juftice,  What 
lay  you  to  it ' 

L.  C.  J.  Holt.  If  your  Lordfhips  pleafe,  I 
will  put  the  Queflion  : 

iVbether  if  A  heard  B  threaten  to  kill  C,  nnd 
feme  Days  after  A  JJjall  be  'with  B  upon  fovie 
other  Defign  inhere  C  Jhall  pajs  by,  or  come 
in  the  Place  where  A  and  B  are,  and  CJJjall 
le  killed  byB  ;  A  flanding  by  laithont  contri- 
'bttting  to  the  Fa[i,  his  Sword  not  then  being 
drawn,  or  any  Malice  enjer  appearing  on  A's 
Part  againfi  C  i  whether  A  will  be  guilty  of 
the  Murder  ofC? 
My  Lords,  I  am  of  Opinion  that  A  in   this 
Cafe  will  not  be  guilty  of  Murder   or   Man- 
flaughter :  For  it  doth  not  appear  by  the  ftating 
of  the  Cafe,  that  A  did  confent  to  the  Defign, 
or  in  any  wife  contribute  to  the  Fa6t. 

L.  H.  Stew.     My  Lord  Chief- Juflice  Treby. 
L.  C.  J.  1'reby.     My  Lords,  I  take  this  Que- 
flion  to  be  the  fame  in  Subflance  as  to  the  Point  in 
Law  with  the  laft ;  and  am  of  Opinion  that  A  is 
not  guilty  of  Murder  or  Manflaughter. 
Mr.  "J.  Nevil.     I  am  of  the  fame  Opinion, 
L.  H.  Stew.  If  all  the  reft  of  you  are  of  the  fame 
Opinion,  you  may  fpare  your  felves  the  Trouble 
of  delivering  it  particularly. 


Judges.    We  are  all  of  the  lame  Opinion. 

[fthen  there  was  a  little  Paufe  ;  and  afterwards 

the  Earl  of  Kingfton  flood  up. 
Earl  cf  Kingflon.     My  Lords,  I  defire  for  my 
own  private  Satisfaction  to  know, 

U^hether  a  Perfon  knowing  nf  the  Defig^n  of  ano- 
ther to  lie  in  wait  to  affaiilt  a  third  Man,  who 
happeneth  to  be  lulled-,  (when  the  Perfon  who 
knew  of  that  Defign  is  prefent)  be  guilty  in 
Law  of  the  fame  Crime  with  the  Party  who 
had  the  Defign  and  killed  him-,  though  he  had 
no  a£liial  Hand  in  his  Death  ? 
L.  H.  St.  My  Lord,  I  mufl  crave  your  Excule, 
there  is  another  Queflion  to  precede  this. 

E.  of  Devon.  My  Lords,  I  had  a  Queftion  to 
ask ;  but  it  being  much  to  the  lame  Purpofe  with 
the  two  laft,  I  think  it  better  to  wave  it,  for  there 
hath  been  given  an  Anfwer  to  it  already. 

L.  H.  Stew.  Then,  my  Lord  of  Kingflon,  wilJ 
you  be  pleafed  to  deliver  up  your  Paper  to  the 
Table  ?  [Which  was  done] 

L.  H.  Stew.  My  Lord  Mohun,  Do  you  de- 
fire  your  Council  may  have  a  Copy  of  this 
Queflion  ? 

Earl  of  Miilgranje.     My  Lords. 
L.  H.  Stew.     My  Lord  of  Mulgrave. 
Earl  of  Mulgraie.     I  defire  your  Grace  will 
hear  the  Queflion.     Pray  let  it  be  read,  that  we 
may  know  what  it  is. 
L.  H.  Stew.     Read  it. 
CI.  of  Crown.     Readeth. 

Whether  a  Perfon  knowing  of  the  Defign  of  ano- 
ther to  lie  in  wait  to  affault  a  third  Man  who 
happeneth  to  be  killed,  (when  the  Perfon  who 
knew  of  the  Defign  is  prefent  J  be  guilty  in 
Law  of  the  fame  Crime  with  the  Party  who 
had  the  Defign,   and  killed  him,  though  he 
had  no  a^ital  Hand  in  his  Death  ? 
Earl  of  Mulgrave.     My  Lords. 
L.  H.  Stew.     My  Lord  of  Mulgrave. 
Earl  of  Mulgrave.     I  think,  my  Lords,  in  a 
Cafe  of  this  Nature  we  cannot  be  too  exadl :  I 
humbly  conceive  that  is  not  a  proper  Queflion 
to  be  put,  therefore  I  move  that  we  may  adjourn 
to  confider  of  it,  whethcr'it  (hall  be  put  or  not, 
if  that  Lord  do  infifl  upon  it. 

L.  H.  Stew.  My  Lord  of  Kingfton,  Doth  your 
Lordfhip  infifl  on  this  Queflion  being  put  ? 

E.  of  Kingfton.  Yes,  my  Lords,  I  do,  and  I 
muft  infifl  upon  it ;  for  I  think  I  cannot  give  my 
private  Opinion  in  this  Cafe  without  Satisfaction 
in  it. 

Lords.     Then  Adjourn,  Adjourn. 
L.  H.  Stew.     This  Court  is  adjourned  into  the 
Houfe  of  Lords. 

^hen  the  Lords  went  back  to  their  own  Houfe  in 

the  fame  Order,    and   debated  this  Matter 

among  ft  themfelves  for  about  an  Hour. 

Between  fix  and  feven  in  the  Evening  the  Lords 

returned  into  the  Court  in  the  fame  Order,  and 

being  feated  on  their  Benches,  and  his  Grace  in 

theChair  before  thefhr  one, they  proceeded  thus : 

Firft,  Proclamation  was  made  for  Silence. 

L.  H.  Stew.    My  Lord  Cliief-Juftice  and  you 

the  Judges 

L.  Cornwallis.     My  Lords. 
L.  H.  Stew.     My  Lord  Cornwallis. 
L.  Cornwallis.     My  Lord,  Before  your  Grace 
giveth  any  Diredions,  I  think  you  fhould  call 
the  Prifoner. 

L.  H.  Stew.    Is  not  the  Prifoner  at  the  Bar  ? 

L.  Corn. 
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L.  Coniwallis.    No,  my  Lord. 
L.  H.  Stew.     Call  for  the  Prilbnfer. 

^he)i  Proclamation  was  made  for  the  Governof 
of  the  Tower  to  bring  forth  the  Prifoner,  and 
he  was  brought  as  before. 
L.  H.  Stew.    I  am  to  let  you  that  are  of  Coun- 
cil for  the  King  and  the  Prifoner  know,  That 
if  any  Qiieftion  be  put  by  any  of  my  Lords, 
•which  any  of  you  fhall  not  think  fit  to  give  an 
Anfwer  to,  my  Lords  will  take  it  for  granted 
either  on  the  one  Part  or  on  the  other,  that  the 
Reafon  is,  becaufe  it  is  not  neceffary  to  give  any 
Anfwer  ;  and   then  they  will  proceed  to  have 
the  Anfwer  of  you,  my  Lords  the  Judges.     And 
now  for  my  felf,  I  muft  defire  your  Lordfhips 
will  give  me  leave  to  come  down  again  to  the 
Wool-Pack. 

Lords.     Ay,  ay. 

i'hen  his  Grace  came  down.,  and  feated  himfelf 

on  the  Wool-Pack. 
L.  H.  Stew.     My  Lord  of  Kingfion,  Will  you 
pleafe  to  propofe  your  Queftion  ? 

Earl  of  Kingfion.  My  Lord,  my  Queftion  is 
this,  which  1  defire  the  Judges  Opinion  in  for 
my  own  Satisfadlion  : 

IVhether  a  Perfon  knowing  of  the  Dejign  of  ano- 
ther to  lie  in  wait  to  ajfatilt  a  third  Man, 
'who  happcneth  to  be  killed,  (when  the  Perfon 
who  knew  of  the  Defign  is  prefentj  be  guilty 
in  Law  of  the  fame  Crane  with  the  Party  who 
bad  the  Dcfign,  and  killed  him,  though  he 
had  710  alJual  Hand  in  his  Death  ? 
L.  II.  Steiv.     My  Lord  Mohun,  Do  you  de- 
fire your   Council  may  have   a   Copy  of  that 
Queftion  ? 

L.  Mohan.    Yes,  if  your  Lordfhips  pleafe. 
L.  H.  Stew.     Read  it  aloud,    and   deliver  a 
Copy  to  my  Lord. 

ithe  ^ucfiion  was  read  by  the  Clerk  of  the  Crown, 
and  one  Copy  of  it  delinjered  to  the  Prifoner' s 
Council,  and  another  to  the  Kings  Council^ 
and  a  third  to  the  Judges. 
L.  Mohun.     Is  it  your  Lordfhips    Pleafure, 
That  my  Council  be  heard  to  this  Cafe  ? 
Lords.     Ay,  Ay, 

Sir  T'.Powis.  The  Cafe  that  is  put,  my  Lords, 
is  this : 

IVhether  a  Perfon  knowing  of  the  Defign  of  ano- 
ther to  lie  in  watt  to  ajfault  a  third  Man, 
who  happeneth  to  be  killed,  (zvhen  the  Perfon 
who  knew  of  the  Defign  is  prefentj  be  guilty 
in  Law  of  the  fame  Crime  with  the  Party  who 
had  the  Defign  and  killed  him,    though  be 
had  no  a£lual  Hand  in  his  Death  ? 
My  Lords,  I  (hall  not  infift  upon  the  fame 
Privilege  that  the  King's  Council  did  even  now 
do,  to  decline  fpeaking  to  any  Cafe  that  your 
Lordfhips  fhall  put.     But  I  hope  your  Lordfhips 
will  permit  me  to  fay,    That  I  do  not  admit  this 
to  be  the  Cafe  of  my  Lord  Mohun,  and  I  hope 
that  my  fpeaking  to  it  fhall  not  be  taken  as  any 
Admiflion  that  this  is  his  Cafe.    But  as  this  Cafe 
is  put  with  that  Allowance,  that  I  fpeak  to  it  not 
as  his  Cafe,  I  do  take  it,  that  this  Perfon  thus 
prefent  at  the  Killing  of  the  third  Man  is  not 
guilty  of  Murder. 

My  Lords,  there  are  but  two  Circumftances 
in  the  Cafe  that  can  draw  him  into  any  Danger  : 

The  Firfl  is,  That  he  knew  another  Perfon 
had  a  Defign  to  make  an  Affault  upon  a  third 
Man.       And, 

The  Second  is,   That  he  who  had  the  Know- 


ledge of  this  Defign,  was  alfo  prefent  wheti  upon 
that  Affault  that  third  Perfon  happened  to  be 
killed. 

But,  my  Lords,  I  do  take  it,  that  in  this  Cafe 
neither  of  thefe  Ingredients  will  make  this  Man 
guilty  of  Murder. 

As  to  the  Firfl,  The  knowirtg  that  a  Man  has 
a  Defign  to  make  an  Affault  upon  a  third  Perfon, 
that  taken  by  it  felf  is  no  Crime.  It  frequently  hap- 
peneth, that  a  Man  heareth  what  others  threaten, 
that  they  will  affault  and  beat  fuch  an  one  ;  1  may 
know  that  another  doth  fo  defign,  and  that  he 
will  watch  his  Opportunity  for  the  doing  of  it,and 
yet  my  meer  Knowledge,  my  meer  knowing  of  it, 
doth  not  make  me  guilty  of  any  Crime,  tho*  I  do 
not  endeavour  to  prevent  it. 

I  confefs,  it  doth  become  a  good  Man  upon 
fuch  Knowledge  to  do  all  that  he  can  to  prevent 
fuch  Beginning  of  jVIifchief,but  if  he  doth  not  pre- 
vent it,  that  is  no  Crime. 

The  Second  Matter  is.  That  tho'  he  did  know 
of  this  Defign,he  was  alio  fo  unfortunate  as  not  to 
prevent  it  ;  nay  more,  he  was  prefent  when  the 
Affault  was  made,  and  that  Affault  is  attended 
with  the  Death  of  the  Party  affaulted,  but  he 
never  aded  in  it,  never  abetted  it.  Take  all  this 
together,  and  yet  he  is  not  guilty  of  Murderj 
nay,  perhaps  not  of  any  Crime,  at  moft  only  of 
a  Mifdemeanour. 

For  it  is  no  more  than  this :  I  knew  another 
Perfon  did  intend  to  affault  a  third  Man  ;  I  was 
prefent  when  he  did  affault  him,  but  did  not  pre- 
vent it  either  before  he  made  it,  tho'  1  knew  he 
defigned  it,  nor  whilft  he  was  making  the  Af^ 
fault  upon  which  the  Man  is  killed.  That  is  all 
that  this  Thing  doth  amount  to,  and  no  Man  can 
lay,with  humble  SnbmifTion,  That  this  can  involve 
me  in  the  Crime  of  Murder. 

It  is  true,  if  I  command  A  to  beat  C,  and  he 
according  to  my  Command  doth  fall  upon  him, 
and  fo  beat  him,  that  he  dieth  ;  this  maketh  me 
guilty  of  his  Death,  becaufe  what  is  done  by  that 
Command  of  mine  is  my  doing  ;  therefore  tho'  I 
only  commanded  him  to  beat  him,  yet  he  dying 
upon  that  beating,  which  was  made  purfuant  to 
my  Command,  I  that  gave  the  Command  muft 
anfwer  for  it,  and  am  guilty  of  all  that  followeth 
thereupon. 

But  if  I  only  know,  that  another  Perfon  de- 
figneth  to  do  fuch  a  Thing,  and  am  neither  com- 
manding, aiding  nor  ai]ii1:ing  in  the  doing  of  it, 
but  only  prefent  at  the  Time,  but  did  not  inter- 
pofe  to  prevent  it ;  that  doth  not  make  me  fuch 
an  Agent  in  this  Matter,  as  that  I  fhould  be  any 
ways  guilty  of  his  Death  if  it  doth  enfue.  I  take 
it  this  Cafe  cometh  to  no  more  than  this,  there  is 
no  Malice  precedent,  no  Sort  of  abetting,  aiding 
or  aflifting,  but  a  bare  declining  to  prevent  the 
Aflault,  and  that  will  not  amount  to  any  Thing 
that  is  Capital  j  if  it  be  any  Offence,  it  can  only 
be  conftrued  as  a  Mifdemeanour,  but  neither 
Murder  nor  Manflaughter. 

Mr.  Hawles.  If  your  Lordfhips  pleafe  to  fpare 
me  one  W' ord  on  the  fame  Side  :  It  is  no  Manner 
of  Crime  for  a  Man  to  know,  that  another  doth 
defign  to  lie  in  wait  to  murder  a  third  Perfon, 
much  Icfs  to  affault  him. 

There  is  but  one  Cafe  that  I  know  of  in  Law, 
where  the  Knowledge  of  an  ill  Defign,  without 
Difcovery  and  Endeavour  to  prevent  it,  is  an  Of^ 
fence,  and  that  is  in  the  Cafe  of  Pligh-Treafbn  ; 
and  yet  even  there  the  bare  Knowledge  doth  not 

make 
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what  fay  you  to  it  > 


make  a  Man  guilty  of  Treafon :  And  it  was  a 
hard  Cafe  if  it  Ihould,  for  it  is  not  in  the  Power 
of  any  innocent  Man  to  fay,  that  he  fliall  not 
know  of  an  ill  Defign,  cither  of  Murder,  or 
High-Treafon. 

It  is  true,  in  the  Cafe  of  Treafon,  if  I  conceal 
it,  it  is  a  Crime,  but  it  is  not  Treafon,  but  only 
Mifprifion  of  Treafon  ;  which  is  Forfeiture  of 
Lands  and  perpetual  Confinement  in  Prifon  du- 
ring my  Life :  But  it  doth  not  extend  to  any  other 
Matter  j  for  tho'  I  know,  and  do  conceal  it,  that 
is  no  Manner  of  Crime  at  all,  tho'  that  is  further 
than  this  Cafe  putteth  it ;  for  it  only  gocth  to  the 
Knowing,  and  not  to  the  Concealing. 

And  my  Lords,  with  Submiflion,  this  would 
be  likewife  a  hard  Cale  if  the  Law  was  other- 
wife  ■  For  fometimes  a  Man  may  apprehend  he 
knoweth  of  a  Defign,  when  there  is  no  fuch 
Thine  defigned.  Your  Lordfhips  know  where  a 
certain  Gentleman  faid  he  would  kill  any  Man 
that  did  oppofe  him,  when  he  neither  defigned 
it,  nor  executed  any  fuch  Purpofe :  And  in  fuch 
a  Cafe,  tho'  it  had  been  well  done  of  the  Perfon 
that  heard  of  the  Defign,  to  have  gone  and  in- 
formed the  third  Perfon  (and  if  he  had,  I  believe 
your  Lordfhips  would  have  had  no  Occafion  of 
a  Tryal  at  this  Time,  for  it  might  have  been  de- 
termined another  Way)  yet  his  not  doing  it  is 
not  a  Crime, 

Then  further,  my  Lords,  a  Perfon's  being  pre- 
fent  at  fuch  a  Time  is  his  Misfortune,  but  not  at 
all  ,his  Fault ;  he  can  no  more  help  the  Adion, 
than  he  could  the  ill  Defign,  or  his  own  Know- 
ledge of  that  Defign.  It  is  a  complicated  Misfor- 
tune, both  to  know  it,  and  be  prefent  at  the 
Execution  of  it  ;  but  without  having  any  Hand 
in  it,  it  can  be  no  Offence  :  For  indeed,  it  is  as 
to  him  no  more  than  a  Man's  being  prefent  that 
did  not  know  of  fuch  a  Defign.  And  if  this  was 
a  Special  Verdidt,  upon  an  Indidlment  for  Mur- 
der, I  doubt  not  but  my  Lords  the  Judges  would 
give  their  Judgment,  that  the  Defendant  was  not 
guilty. 

Mr.  Price.  I  have  only  this  Word  to  add,  my 
Lords  J  I  do  take  it.  That  the  bare  Privity  of 
this  Defign,  with  the  bare  perfonal  Prefence  of 
him  that  was  fb  privy  when  this  Adt  is  committed 
by  another  Man,  will  not  amount  to  make  him 
Principal  ;  and  fo  he  will  not  be  guilty  of  Mur- 
der :  For  we  find,  that  to  make  a  Man  Principal 
in  Murder,  there  mufl  be  aiding  and  abetting, 
and  only  being  prefent  will  not  do  it.  Now  the 
aiding  and  abetting  muff  be,  either  by  command- 
ing or  aflifting,  or  putting  the  Perion  afifaulted 
in  Terror  and  Fear,  or  he  muft  be  there  ready, 
and  defigning  toaffift  in  Cafe  of  Oppofition.  Thefe 
are  Fads  that  the  Law  requireth  to  the  making  a 
Man  Principal  in  Murder  :  and  bare  Privity, 
with  a  Mind  to  aflault,  and  bare  Prefence,  when 
upon  the  Affault  the  Man  is  killed,  will  not 
amount  to  make  a  Man  Principal,  and  confequent- 
ly  guilty  of  Murder. 

L.  H.  Stew.  Mr.  Attorney,  Do  you  think  fit 
to  fay  any  Thing  to  what  the  Council  for  the  Pri- 
foner  have  alledged  ? 

Mr.  yitt.  Gen.     No,  my  Lord. 

L.  II.  Stew.  Nor  any  other  of  the  King's 
Council? 

Mr.  Soil.  Gen.     No,  my  Lord. 

L.  H.  Stew.     Are  ye  all  of  that  Mind  ? 

Mr.  Serj.  ^remain.  I  am  of  that  Mind,  my 
Lord. 


L.  C.  J.  Holt.  If  your  Lordfhips  pleafe,  I 
will  repeat  the  Queftion  : 

Whether  a  Per  [on  knowing  of  the  Deftgn  of  ano- 
ther to  lie  in  wait  to  affault  a  third  Man,  who 
happeiieth  to  be  killed  (when  the  Perfon  who 
knew  of  the  Defign  is  prej'entj  be  guilty  in 
Law  of  the  fame  Crime.,  with  the  Party  -who 
had  the  Defign  and  killed  hini.^  tho  he  had.  no 
(i£iual  Hand  in  his  Death  ? 

My  Lords,  I  am  of  Opinion  this  is  no  Murder 
nor  Manflaughter ;  he  that  knew  of  the  Defign 
of  afifaulting,  only  happened  to  be  prefent  when 
the  Affault  was  made,  and  the  Party  killed  ;  but 
if  he  did  not  contribute  to  his  Death,  he  is  not 
guilty  of  Murder.  This  Queftion  is  much  to  the 
fame  Effe6t  with  the  Queftion  that  was  put  be- 
fore :  But  if  the  Perfon  that  knew  of  this  De- 
fign did  advife  it,  or  agree  to  it,  or  lay  in  wait 
for  it,  or  refblved  to  meet  the  third  Perfon  that 
was  killed,  with  him  that  killed  him,  it  would 
be  Murder  :  But  as  this  Cafe  is  put,  it  is  neither 
Murder  nor  Manflaughter. 

L.  C.  y.  'freby.  My  Lords,  I  am  humbly  of 
the  fame  Opinion  as  this  Cafe  is  put.  The  Per- 
fon to  whom  this  Matter  of  the  Defign  to  lie  in 
wait  to  aflfault  another  is  communicated,  is  only 
pafiive  ;  he  only  receiveth  the  Notice  of  it,  and 
doth  nothing  towards  the  Fadt.  But  if  by  going 
to  the  Place,  diredting,  perfuading,  promifing 
Affiftance,  or  encouraging,  he  had  difcovered 
his  Confent,  or  had  lain  in  wait  himfelf,  then 
he  had  been  guilty  :  But  if  he  did  nothing,  but 
only  receive  this  Notice,  and  then  the  Perfon 
affaulted  happened  to  come  by,  and  is  killed  in 
his  Prefence,  this  is  but  an  Accident,  and  doth 
not  involve  him  in  the  Murder.  And  I  think  in 
Eflfedt,  it  is  the  fame  with  the  fecond  Queftion 
that  was  propofed.  There  it  was  put,  of  one 
that  had  an  Animofity  againfl  another,  here  it  is 
put,  of  one  that  lay  in  wait  to  afifault  him  ; 
There  it  was  put,  of  accompanying  him  to  the 
Place  where  the  Party  was  killed  ;  here  it  is,  of 
his  being  killed  in  his  Prefence  :  So  that  the  Re- 
folution  muft  be  the  fame  in  this  Cafe  that  was 
given  in  that. 

Mr.  J.  Nevill.  My  Lords,  I  fhall  not  fpend 
any  of  your  Lordfhips  Time  :  I  am  of  the  fame 
Opinion  with  my  Lords  that  fpoke  before,  and 
for  the  Reafons  that  they  have  given. 

L.  H.  St.  If  they  are  all  of  the  lame  Opinion, 
I  fuppofe  your  Lordfhips  will  not  require  their 
particular  delivering  it. 

Lords.    No,  no. 

Judges.     We  are  all  of  the  fame  Opinion. 

L.  H.  Stew.  I  am  now  to  know  of  your  Lord- 
fhips, whether  there  be  any  of  you  that  have  any 
more  Qiieftions  to  ask  ? 

E.  of  Nottingham.     My  Lord. 

L.  H.  Stew. '  My  Lord  of  Nottingham. 

E.  of  Nottingham.  The  Quefliion  that  I  have 
to  propoie  to  your  Lordfliip  is  the  f ime  that  hath 
been  already  offered  to  you,  but  with  fbme  little 
Variation ;  for  I  do  find,  my  Lords,  the  Judges 
do  interpret  this  Perfon's  being  killed  in  the  Pre- 
fence of  another,  to  be  upon  an  accidental  Meet- 
ing. I  would  propofe  to  your  Lordfhips,  that 
the  Judges  may  anlwer  what  the  Law  would  be, 
when  a  Perfon,  knowing  of  the  Defign  of  ano- 
ther to  lie  in  wait  to  aflault  a  third  Man,  ac- 

companieth 
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companicth  him  at  that  Time  that  that  Defign  is 
to  be  executed.  Whether  it  be  the  fame  Crime  in 
the  one  as  the  other  ' 

L.  H.  Stew.     If  your  Lordfhip  have  your  Que- 
ftion  in  Writing,  pray  deliver  it  in. 

Earl  of  Nottingham.     I  will  immediately,   my 
Lord.       (I'hen  he  did  put  it  in  Writing.  J 

L.  H.  Stew.     Will  your  Lordfliip  pleafe  that  it 
may  be  handed  to  the  Table  ?  (Which  was  done.J 
L.  H.  Stew.     Read  it. 
CI.  ofCrozvn.     Readeth. 

IVhether  a  Perfon  knowing  of  the  Defign  of  another 
tolieinwait  to  ajfaulta  third  Man.,  and  accom- 
panying him  in  that  Defgn.,  if  itJJjall  happen 
that  the  third  Perfon  be  killed  at  that  'Time  in 
the  Trefence  of  him  who  knew  of  that  Defign.^ 
and  accompanied  the  other  in  it.,  be  guilty  in 
haw  of  the  fame  Crime  with  the  Party  who  bad 
the  Defign.,  and  killed  him.,  though  be  had  no 
aBual  Hand  in  his  Death  ? 
L.  11.  Stew.  My  Lord  Mohm,  Do  you  defire 
a  Copy  of  this? 

L.  Mobiin.     Yes,  if  your  Lordfhips  pleafe. 
L.  H.  Stew.     Carry  my  Lord  one. 

(Then  Copies  were  delivered  as  before.J 
L.  H.  Stew.     Well,   Sir,  what  fay  you  to  that 
Queftion  ? 

Sir  Tho.  Powys.     The  Cafe  that  is  now  pro- 
pounded is  this : 

Whether  a  Perfon  knowing  of  the  Defign  of  another 
to  lie  in  wait  to  ajfault  a  third  Man^and  accom- 
panying him  in  that  Defign,  if  it  jJjall  happen 
that  the  third  Perfon  be  killed  at  that  Time  in 
the  Prefence  of  him  who  knew  of  that  Defign., 
and  accompanied  the  other  in  it,  be  guilty  m 
Law  of  the  fame  Crime  with  the  Party  who  bad 
the  Defign,  and  killed  him,  though  he  had  no 
a^tial  Hand  in  his  Death? 
My  Lords,  I  fhall  not,  (though  I  am  of  Coun- 
cil for  this  noble  Lord  )  decline  or  refufe  /peak- 
ing to  this  Qiieftion ;    ftill,  my  Lords,  with  that 
Saving  which  I  know  your  LordfhJps  will  allow 
me,     that  I  am  very  far  from  admitting  that  this 
which  goeth  much  farther  than   the  laft  Cafe,  is 
the  Cafe  of  my   Lord  Mohun.     Whether  your 
Lordfhips  will  permit  the  King's  Council,  who 
have  declined  fpeaking  to  any  of  the  Cafes  hitherto, 
as  not  being,  as  they  pretend,  my  Lord's  Cale, 
now  to  fpeak  to  this  which  we  do  much  lefs  admit 
to  be  fo,  than  they  did  the  others,  will  be  in  your 
Lordfhips  Pleafure  to  determine,  but  I  fliall  not 
decline  to  fpeak  to  it  v^ith  that  Saving. 

And  truly,  my  Lords,  with  humble  Submif]ion, 
I  do  take  it,  that  as  this  Cafe  is  put,  the  Party 
who  accompanied  the  other  in  fiich  Manner  as 
in  this  Cafe  it  is  flated,  is  not  Guilty  of  Mur- 
der. I  know  it  was  intended  by  that  Noble 
Lord  who  propofed  the  Queftion,  that  it  fhould 
be  admitted,  that  beyond  all  Doubt  the  Fad  was 
fb  as  here  it  is  ftated  ;  and  then  the  Queflion  is. 
What  the  Law  will  be  where  the  Fadt  is  thus  ad- 
mitted and  agreed  to  on  all  Sides :  And  if  there 
■was  fuch  a  Cafe,  (for,  my  Lords,  I  fpeak  to  this  as 
a  Cafe  at  large  )  if  there  was  fuch  a  Cafe  where 
the  Fad:  is  beyond  all  Queflion  made  out  to  be  fb 
as  it  is  here  ftated  ;  yet  I  take  it  that  in  a  Cafe  of 
Life,  which  is  the  Cafe  now  before  your  Lord- 
fhips, the  Party  will  not  be  guilty  of  Murder. 

My  Lords,  here  is  a  further  Circumftance 
added  in  this  Cafe  than  what  hath  as  yet  been 
inferted  into  any  of  the  other  Cafes ;  that  is. 
That  the  Party  knoweth  of  the  Defign  of  him 


that  he  accompanieth  to  Affault  a  third  Man, 
and  doth  accompany  him  in  his  Defign,  and 
then  is  prefent  when  the  Defign  is  executed  ; 
yet  all  thefe  together,  will  not,  as  I  humbly 
conceive,  with  SubmilTion  to  your  Lordfhips 
Judgment,  make  this  to  be  Murder,  becaufe  ic 
doth  not  appear  in  this  Cafe  that  he  did  accom- 
pany him  with  an  Intention  to  execute  this  Mat- 
ter, or  to  aid  and  alTift  him  in  the  doing  of  it : 
There  is  no  fuch  Circumftance  in  the  Cafe,  and 
'tis  that  which  muft  be  the  Thing  that  will  draw 
him  in  to  be  guilty  of  Murder. 

For  if  two  Men  (  to  put  a  Cafe,  which  I  hope 
I  may  do,  with  your  Lordlliips  Pardon,  to  explain 
myfelf)  fhould  be  travelling  upon  the  Way, 
and  one  of  the  Perfbns  fhould  acquaint  the 
other,  that  at  fuch  an  Inn,  there  is  a  Servant  that 
he  is  refolved  to  beat,  and  this  Perfon  that  has 
this  Matter  imparted  to  him,  doth  accompany 
the  other  in  the  Journey,  (  which  I  take  it  an- 
fwereth  the  Knowing  the  Defign,  and  Accom- 
panying him  in  the  Defign  )  and,  when  they 
come  to  the  Inn,  the  Thing  is  executed  in  the 
Prefence  of  the  Party  that  knew  of  fuch  a  De- 
fign, and  it  doth  fall  out  that  Death  doth  enfue 
upon  it,  unlefs  he  that  did  accompany  him  did 
fome  way  or  other  ad,  contribute,  or  afEft  in  the 
doing  of  it,  it  doth  ftill  remain  a  thing  whereof 
he  had  only  Privity  and  Knowledge,  which  he  had 
done  well,  efpecially  (in  regard  of  the  Confequence 
of  it)  to  have  prevented.  And  he  is  highly  blame- 
able,  that  he  would  accompany  a  Man  who  had 
fuch  a  Defign  to  do  an  unlawful  Ad,  and  did  not 
prevent  him  from  executing  of  it. 

All  this  is  blameable  in  him,  butHt  will  not, 
as  I  conceive,  be  Murder  in  him  j  for  I  mufl  in- 
fift  upon  that  in  Point  of  Law,  that  to  make  any 
thing  Murder,  there  muft  be  prepenfed  Malice 
in  the  Perfon  that  is  to  be  found  Guilty  of  it,  or 
fome  precedent  Agreement  to  do  it,  or  fbme 
Ad  of  Aiding  or  Aflifling  of  the  Perfon  who 
doth  it  j  but  as  this  Cafe  is,  here  is  nothing  of 
Malice  doth  appear,  or  that  the  Perfon  who  ac- 
companied the  other  in  his  Defign  had  any  fort 
of  Malice  againft  the  Perfon  alfaulred.  And  it 
doth  not  appear  that  he  did  any  way  aflift  in  the 
doing  of  it.  He  was  prefent  at  the  Time  when 
the  other  executed  the  Defign  he  had  imparted  to 
him,  but  he  never  joined  in  it,  nor  had  any  Ma- 
lice precedent,  nor  did  afl'ift  or  do  any  Ad  at  that 
Time;  and  therefore  I  take  it  in  this  Cafe,  which 
(as  I  faid),  I  am  very  far  from  admitting  to  be  my 
Lord  Mohtin's  Cafe,  that  the  Party  who  accom- 
panied the  other  is  not  Guilty. 

Mr.  Hawles.  My  Lords,  Though  we  who  are 
of  Council  for  this  Noble  Lord,  the  Prifbner,  do 
not  think  this  Cafe,  that  is  put,  to  be  his  Cafe, 
for,  with  Submifiion,  if  the  Indidment  be  looked 
upon,  your  Lordlhip  will  find-^ — 

L.  H.  Stezv.  Sir,  I  muft  flop  you  there,  you 
are  not  to  tell  my  Lords  what  your  Opinion  is  as 
to  the  Fad,  for  of  that  my  Lords  are  the  Judges, 
you  are  to  take  the  Cafe  fairly,  as  a  Cafe  put,  and 
you  are  to  inform  my  Lords  what  the  Law,  in 
your  Opinion,  would  be  upon  fuch  Cafe.  It  is 
not  before  you,  but  before  my  Lords  only,  to 
confider  whether  this  be  applicable  to  my  Lord 
Mohmfs  Cafe  or  not. 

Mr.  Hawles.  If  your  Lord/hip  pleafe,  I  fhall  ob-= 
ferve  your  Diredions  in  that  flatter,  and,  with 
humble  SubmifTion,  this  is  not  Murder  in  him  who 
accompanieth  the  other,  as  this  Cafe  is  put;    for 
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Cafe  of  Murder  the  Indi£tment  muft  be    make  this  Affault,  and  thereupon  doth  kill  the 


»n  every  

either  that  he  actually  killed  him,  or  aided  and 
afTifted  him  that  did  kill  him.  But,  with  Subraif- 
fion  there  is  neither  of  thefe  in  this  Cafe. 

He  did  know  of  the  Defign,  there  is  no  Crime, 
he  did  accompany  him  in  it,  that  is,  he  bore 
him  Company  at  that  Time;  he  went  with  him 
to  the  Place  where  he  executed  his  Defign,  but 
he  did  nothing  when  he  came  there  to  further, 
promote,  or  encourage  the  Execution  of  it;  and 
therefore  it  can  never  make  him  Principal,  nor 
AccelTory  to  the  Murder. 

Mr.  Price.  I  fhall  only  fay  this,  my  Lords, 
that  I  take  it,  that  the  bare  going  with  him  in 
this  Defign,  without  doing  any  Adt,  doth  not 
involve  him  in  the  Confederacy,  as  Aiding  and 
Abetting.  Something  muft  be  done  or  faid,  ei- 
ther he"  muft  affift  or  advife,  or  otherwife  he 
cannot  be  Principal,  and  confequently  cannot  be 
guilty  of  this  Murder. 

I.  H.  Stew.  Mr.  Attorney,  have  you  any 
thing  to  fay  to  this? 

Mr.  Att.  Gen.  My  Lords,  we  that  are  of  the 
King's  Council  do  not  defire  to  be  heard  to  this 
Cafe  neither. 

L.  H.  Steia.  I  do  not  hear  you.  Sir,  what 
you  fay  ? 

Mr.  Att.  Gen.  My  Lord,  we  do  not  defire  to 
fpcak  to  it. 

L.  H.  Stazc.    Then,  my  Lord  Chief  Juftice. 
L.  C.  J.  Holt.     This  is  the  Queftion  : 
IVbether  a  Perfon  knowing  of  the  Defign  of  ano- 
ther to  lie  in  wait  to  ajfatilt  a  third  Man^   and 
accompanying  him  in  that  Defign.,  if  it  fhall 
happen,  that  the  third  Perfon  be  killed  at  that 
S'inie  in  the  Pre  fence  of  him  who  knew  that  De- 
fign and  accompanied  the  other  in  it,  be  guilty 
in  Law  of  the  fame  Crime  with  the  Party  who 
had  that  Defign  and  killed  him,  though  he  had 
no  a^tial  Hand  in  his  Death  ? 
My  Lords,  as  for  this  laft,  I  defire  to  make 
fome  Obfervations  upon  the  Words,  Had  no  atlual 
Hand.  By  thefe  Words,  I  fuppofe,  is  meant  he  did 
not  draw  his  Sword,  or  lay  any  Hand  upon  the  Per- 
fon llain,  or  give  any  adual  Afliftance  to  the  other 
Perfon  at  that  time  when  the  Third  Perfon  is  flain, 
but  was  only  in  Company,  and  a  Looker-on. 

E.  of  Nottingham.  My  Meaning  in  thofe  Words 
is,  That  with  his  Hand  he  gave  no  Stroke. 

L.  C.  J.  Holt.  That,  my  Lords,  I  take  to  be  the 
Meaning,  he  did  not  give  an  adlual  Stroke,  nor 
held  the  Perfon  whilft  the  other  Killed  him,  nor 
ufed  any  Violence. 

Now,  I  am  of  Opinion,  my  Lords,  that  this  is 
Murder  in  the  Perfon  that  did  accompany  the 
other  in  the  Defign.  For  he  being  acquainted  with 
the  Defign,  and  knowing  of  the  Intention  of  the 
Party  to  commit  Murder,  or  do  an  unlawful  Adt, 
upon  which  Death  might  enfue,    accompanying 


Third  Man  ;  this  undoubtedly  is  Murder  in  him, 
for  here  was  Malice  prepenfed,  and  Intent  of  Bo- 
dily Hurt  to  the  Party,  and  in  Purfuance  of  this 
Intent,  Death  enfueth ;  this  is  unqueftionably 
Murder  in  him. 

Then  the  Queftion  is,  What  Crime  it  is  in  him 
to  whom  this  is  made  known,  and  who  accom- 
panied the  other  in  that  Defign,  knowing  of  it  ? 
I  take  this  to  be  a  Confent  to  the  Defign,  and  to 
the  Execution  of  it.  It  is  more  than  knowing 
and  not  revealing  of  it,  though  that  was  his  Duty 
to  have  done,  (and  fb  the  Council  for  the  noble 
Lord  did  admit,  that  it  was  a  Mifdemennor  in  him 
not  to  hinder  fuch  a  Breach  of  the  Peace.  ) 

But  here  I  fay  is  more  than  that :  He  goeth 
with  him  to  the  Place,  and  accompanieth  him  in 
order  to  the  executing  the  Defign,  and  this  is  an 
Aiding  and  Abetting  of  it.  If  a  JVIan  fay  to  ano- 
ther, I  intend  to  affault  and  beat  fuch  a  one ;  come 
along  with  me,  ftand  by  me,  and  fee  it  done; 
and  the  other  confenteth,  and  accordingly  goeth 
along  with  him,  and  accompanieth  him  whilft  he 
beats  and  kills  the  Man  ;  this  is  an  Approving, 
Encouraging,  and  Emboldening  of  him  in  liis 
mifchievous  Purpofe,  and  Ihews  fuch  concurring 
Malice  in  that  other  Perfon,  as  renders  him  guilty 
of  the  fame  Crime  with  him  that  with  his  Hand 
and  Weapon  beat  and  killed  the  Man. 

Mr.  J.  Ncvil.     My  Lords,  as  this  Cafe  is,  and 
as  I  take  the  Law  to  be,  this  is  Murder.     It  is  a 
Cafe  of  one's  lying  in  wait,  and  another  Perfon 
doth  accompany  him  in  the  Defign,  he  that  did 
defign  the  lying  in  wait  having  told  it  to  him, 
and  then  he  is  prefent  at  the  Execution.     I  take 
it  as  Law,  if  the  Party  is  killed,  he  that  is  pre- 
fent,   and  Cometh  with  the  other  upon  that  De- 
fign, ftiall  be  taken  to  come  to  afllft  or  abet  the 
other,  or  defend  him  if  any  thing  of  Oppofition 
fhould  happen,  and  that  I  take  to  be  Murder. 
L.  H.  S.     Are  you  all  of  the  fame  Opinion  ? 
"Judges.     We  are  all  of  that  Opinion,  it  is  Mur- 
der in  both  in  that  Cafe. 
E.  of  Devon.     My  Lords. 
L.  H.  Stew.     My  Lord  Steward. 
E.  of  Devon.     My  Lords,  I  defire  they  may  all 
give  their  Reafbns,  as  well  as  their  Opinions,  as 
this  Cafe  is. 

Mr.  y.  Gregory.  My  Lords,  I  am  humbly  of 
the  fame  Opinion  with  my  Lord  Chief  Juftices 
that  fpoke  before  me,  that  this  is  Murder,  and 
my  Realon  is  this :  Firft,  He  knew  of  the  De- 
fign, which  was  an  unlawful  Defign  ;  then  he  ac- 
companied him  as  this  Cafe  is  put,  not  only  to  the 
Place,  but  in  the  Defign,  which  differs  the  Cafe 
from  his  being  prefent  by  Accident ;  for  by  his 
going  along  with  him  he  doth  encourage  him  to  do 
that,  which  perhaps  fingly  the  other  would  not 
venture  upon,  and  going  and  being  prefent  when 


him  in  that  Defign,  he  fhews  an  Approbation  of    the  Defign  is  executed,  upon  which  the  Man  is 


it,  and  gives  him  greater  Courage  to  put  it  in 
Execution.  Which  is  an  Aiding,  Abetting,  Affift- 
ing  and  Comforting,  which  are  the  Words  ufed  in 
fuch  Indiftments,  and  fo  my  humble  Opinion  is, 
it  is  Murder  in  that  Perfon  that  accompanied  the 
other,  as  well  as  in  him  that  did  the  Faft. 

L.  C.  J.  I'reby.  My  Lords,  as  this  Cafe  is,  I 
think  the  accompanying  of  him  in  that  Defign 
(^  which  are  the  effedlual  Words  upon  which  the 
Queftion  turncth  )  is  Murder. 

Here  is  firft  of  all  the  Party  that  dcfigneth  the 
Affault,  and  he  doth,  purfuant  to  that  Defign, 


flain  ;  I  take  it  he  is  as  much  guilty  as  the  Perfon 
that  ftruck  the  Stroke  in  Point  of  Law. 

Mr.  J.  Eyres.  My  Lords,  I  am  humbly  of  the 
fame  Opinion,  I  take  it  to  be  Murder  in  him  that 
knew  the  Defign,  and  did  accompany  the  other 
in  it,  though  he  did  nothing  at  all  towards  the 
killing  of  the  Man. 

For,  my  Lords,  it  is  the  Intention  of  the  Par- 
ty that  diverfifieth  the  A&..  If  he  came  there 
with  an  ill  Intention,  and  to  affift  him  if  need 
did  require,  as  it  is  plain  he  did  if  he  did  accom- 
pany him  in  the  Defign,  which  is  a  ftrong  Evi- 
dence 
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dence  of  the  Intention:  And,  my  Lords,  Nature 
hath  allowed  no  Man  a  Cafement  into  another's 
Heart,  and  therefore  we  can  judge  of  no  Man's 
Intention,  but  by  Circumftances  of  the  Fad  ap- 
pearing without ;  and  then,  1  iay,  if  the  Fadt  be 
ib  apparently  from  the  Circumftances  of  it,  that 
he  knew  of  the  Defign,  and  accompanied  him  in 
it,  it  is  a  ftrong  Evidence  that  he  came  to  affift 
him ;  and  though  he  doth  nothing  aftually  in  the 
Matter,  yet  being  prefent  to  affift  him  ifOccafion 
did  require,  it  is  plain  he  did  aid  and  abet  him 
in  the  Adtion,  and  fo  it  is  as  much  Murder  in 
him,  as  in  the  other  that  gave  the  Stroke. 

Mr.  B.  I'tirton.  My  Lords,  I  am  humbly  of 
the  fame  Opinion  ;  the  thing  that  difFereth  this 
from  the  former  Cale  is.  That  this  Perfon  was 
in  the  Defign  with  the  other ;  for  that,  my  Lords, 
I  take  to  be  accompanying  him  in  the  Defign  in 
order  to  the  Execution  of  it,  for  bare  Privity  and 
Knowledge  of  the  Defign  would  not  do  it ;  but  if 
he  be  with  him  at  the  Time,  and  accompany  in  or- 
der to  the  Execution,  that  maketh  him  as  much 
criminal,  as  he  that  did  adtuallyoccafion  the  Death 
of  the  Perlbn,  for  he  was  preient  in  the  Company, 
and  ready  to  afilift  him  in  the  evil  Defign,  which 
I  conceive  is  as  much  Murder  as  the  other. 

Mr.  B.  Poivel.  My  Lords,  I  am  of  Opinion, 
as  this  Cafe  is  now  put.  That  this  is  Murder  in 
both,  and  my  Reafon  is  this :  Where  one  Perfon 
is  prii^y  to  a  Defign  of  Felony,  or  committing 
Ibme  Perfonal  Violence,  as  this  Cafe  is,  and  is  not 
only  privy  to  it,  but  goeth  along  with  him,  and 
accompanieth  him  in  putting  this  Defign  in  Exe- 
cution, tho'  he  may  not  think  it  will  extend  lb  far 
as  Death,  but  doth  only  intend  Beating,  and  hath 
no  Perfonal  Hand,  or  doth  otherwifo  contribute ; 
but  by  his  being  with  the  other  Perfon  when  he 
executeth  his  Defign  of  aflfaulting,  and  the  Party 
beaten  dieth,  they  are  both  guilty  of  Murder. 

L.  Mohun.  My  Lords,  Will  your  Lordfhips 
give  leave,  that  my  Council  may  anfwer  fome 
things  that  the  Judges  have  faid  ? 

L.  H.  Stew.  No,  my  Lord,  you  muft  not  Re- 
ply after  the  Judges  have  given  their  Opinions. 
Have  any  of  your  Lordfhips  any  more  Qiieftions 
to  propoie  ? 

L.  Cornivallis.     My  Lords,  I  have  one. 
L.  H.  Stew.      My  Lord  Cornivallis. 
L.  Cornivallis .    My  Lords,  I  am  very  forry  to 
have  Occafion  to  ask  any  Queftions  in  this  Cafe, 
but  I  humbly  defire  a  Queftion  may  be  anfwered 
by  the  Judges,  which  is  this: 

JfaPerfon  be  hy.^  named  William,  "when  Thomas 
y^z/rf,  he  would  ft  ab  John,  upon  which  William 
[aid.,  He  would  ftand  by  his  Friend^  and  after- 
wards Thomas  doth  aSltially  murder  John, 
and  William  is  prefent  at  the  fame  Murder : 
Whether  the  Law  will  make  William  equally 
guilty  with  Thomas,  or  what  Crime  William 
is  guilty  of? 
L.  h.  S.  Pray  deliver  in  your  Paper,  my  Lord. 
It  was  deli'verd  in,  and  read  by  the  Clerk  of  the 
Crown  J  and  Copies  given  of  it  as  before. 

L.  H.  Stew.  What  fay  you  to  this  Queftion, 
Gentlemen  ? 

Sir  if  ho.  Powys.  May  it  pleafe  your  Lordfhips, 
this  Queftion  runneth  thus : 

If  a  Perfon  be  by,  named  William,  when  Thomas 
faid,  he  would  Jiab  John ;  upon  which  W'illiam 
faid,  he  would  ftand  by  his  Friend ;  and  after- 
wards Thomas  doth  a^ually  murder  John, 
and  William  is  prefent  at  the  fam?  Murder  : 
V  o  L.  IV. 
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Whether  the  Law  will  make  William  equally 
guilty  with  Thomas  j  or  what  Crime  \\ mam 
is  guilty  of? 

My  Lords,  I  do  not  queftion  but  many  Cafes 
may  be  put  wliidi  will  be  plainly  Murder,  and 
if  this  Cafe  fhould  be  attended  with  Fa^  equal 
to  the  State  of  this  Cafe,  I  believe  it  will  amount 
to  Murder.  But  upon  this  Difference  the  Refo- 
lution  of  it  will  depend,  and  every  Cafe  muft 
ftand  upon  its  own  Circumftances. 

If  a  Perfon  do  generally  fay,  I  am  fully  rc- 
folvcd  I  will  ftab  fuch  a  Man,  and  fay  fo  without 
Condition  or  Limitation,  that  he  will  do  it ;  and 
another  doth  declare  his  Intention  toaffift  and  aid 
him,  by  faying,  I  w  ill  ftand  by  you  in  it,  and  af- 
terwards the  thing  is  executed  in  his  Prefence, 
who  fo  concurred  ;  I  do  take  it,  that  that  is  an  £- 
vidence  that  he  is  equally  guilty  with  the  other. 

But,  on  the  other  hand,  if  a  Man  fay,  I  will 
ftab  fuch  a  one  if  he  oppofe  me  in  fuch  a  Defign, 
and  fo  maketh  his  Refolution  conditional,  and 
the  Perfon  that  is  prefent  doth  fay,  I  will  ftand 
by  you  in  it,  that  is  in  your  doing  it,  if  you  are 
oppofed  in  fuch  a  particular  Matter  •  my  Lords, 
with  SubmifTion,  if  he  is  not  oppofed  in  that 
particular  Thing  or  Defign  upon  which  he  did 
lay  he  would  ftab  him,  but  if  he  doth  afterwards, 
upon  fome  other  Occafion  different  from  the  for- 
mer, and  not  relating  to  what  he  was  talking  of  be- 
fore, or  upon  fome  other  Provocation,  ftab  him, 
and  the  other  Perfon  happeneth  only  to  be  pre- 
fent, I  take  it,  that  the  Words  which  he  fpoke 
with  a  Limitation  to  a  particular  Matter,  will  not 
make  him  liable  to  the  Guilt  of  the  Murder  that 
is  committed  upon  quite  another  Account. 

The  Words,  Standing  by  him,  are  capable  of 
two  Senfos ;  but  I  would  not,  in  fo  ferious  a 
Matter  as  this,  offer  to  put  a  jocular  Senfe  upon 
them,  as  if  it  was  meant  he  w  ould  ftand  by  and 
not  meddle  i  but  I  take  it,  that  fuch  a  Cafe  as 
this  will  turn  upon  the  Manner  of  the  Man's  en- 
gaging himfelf;  if  he  engaged  to  ftand  by  him 
in  a  particular  Matter,  and  the  other  doth  ftab 
the  threatned  Perlbn  afterwards,  not  upon  that 
particular  Occafion,  but  upon  another  Account, 
and  he  happeneth  only  to  be  by,  thefe  Words  will 
not  draw  him  in,  though  they  fhould  be  well 
proved  to  be  fpolcen.  Ho  as  to  involve  him  in  the 
Guilt  of  that  Murder. 

For  the  Law  is  favourable  to  a  Man  in  the 
Cafe  of  Life,  and  will  judge  according  to  the 
Intention  of  the  Party  j  and  he  having  not  abetted 
or  contributed  to  the  Fad,  his  Words  Ihall  not  be 
carried  to  his  Prejudice,  farther  than  his  Intention, 
or  farther  than  the  concomitant  Circumftances  of 
the  Matter,  will  make  them  plainly  import. 

1  his  Cafe  is  put  generally,  and  w  ithout  Re- 
ftraint ;  and  there  is  no  Queftion  but  many 
Cafes  may  be  put  that  will  undoubtedl}'  be  Mur- 
der ;  but  every  Cafe  muft,  as  I  laid,  ftand  and 
fall  by  its  own  Circumftances. 

Mr.  Hawles.  My  Lords,  I  think  the  Cafe  as 
it  is  put  fingle,  and  upon  thcle  Circumftances, 
would  be  Murder ;  and  my  Rcnfon  is  this.  The 
Perlbn  that  faith  he  will  ftand  by  a  Alan,  who 
laith  he  will  kill  or  ftab  mother,  is  as  much 
guilty  as  that  Man  himlelf,  and  will  be  thought 
as  malicious ;  but  if  it  fnould  happen  that  be- 
tween the  W  ords  pronounced,  and  the  Murder 
committed,  that  the  Perlbn  that  faith  he  will 
ftand  by  his  Friend,  cometh  to  have  a  Friend- 
Ihip  and  Kindnefs  for  the  Party  that  is  threatned 
4  A  tn 
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*o  be  killed,  and  upon  meeting  him  carefTes  him 
extreamly,  and  there  being  no  Malice  continuing 
(as  there  muft  be  to  the  Ttmeofthe  Stroke  given, 
to  make  Murder  )  but  he  happenech  to  be  killed 
by  that  other,  fuddenly  in  his  Prefence,  thofe 
Words  will  not  make  him  guilty  of  Murder  ^  but 
as  the  Cafe  is  put,  I  think  it  is  Murder. 

Mr.  Price.  My  Lords,  I  (hall  not  take  upon 
me  to  trouble  your  Lordfhips  with  making  a  Cafe, 
but  as  this  Cale  is  put  without  any  Condition,  or 
other  Circumftance  annexed  to  it,  1  think  it  will 
be  Murder. 

L.  H.  Stew.  There  will  be  no  need  to  ask  the 
King's  Council  upon  this  Queftion  whether  they 
will  fpeak  to  it,^  becaufe  the  Council  for  the  Pri- 
foner  agree  it  to  be  Murder;  Therefore  if  your 
Lordfhfps  pleafe,  we  may  now  proceed  to  ask  the 
Judges  Opinions ;  And  firft,  What  fay  you,  my 
Lord  Chief  Juftice? 

L.  C  J.  Holt.  My  Lords,  the  Queftion  is  this. 
Jf  aPerfonbe  by.,  7w;wrf William,  when  Thomas 
faid  he  would  fiab  John,  upon  which  William 
faid  he  would  ftand  by  bis  Friend^  and  after- 
wards  Thomas  doth  actually  murder  John, 
and  William  is  prefent  at  the  fame  Murder  ; 
iVhether  the  Laiv  will  make  William ^k/'/O' 
with  Thomas;  or  what  Crime  William  is 
guilty  of? 
My  Lords,     I  am  of  Opinion  that  this  is  a 
great  E\'idence  of  Murder  in  IVilliam,  that  was 
thus  aftually  by.     1  cannot  lay  it  is  Murder,  as 
the  Cafe  is  put ;    but  upon  fuch  an  Evidence, 
Fadl  is  to  be  left  to  the  Confcience  of  a  Jury  in 
the  Cafe   of  a  Commoner,  or  the  Confcience  of 
the  Peers  in  the  Cafe  of  a  Peer. 

For  when  JVilUam  faid  he  would  ftand  by  his 
Friend,  who  faid  he  would  ftab  Jc/Z^w,  That  is 
plainly  a  Confent,  or  at  leaft  fuch  an  ExprelTion, 
from  which,  a  Confent  to  the  Stabbing  of  him 
may  be  inferred. 

Then  afterwards  it  feemeth  Thomas  adually 
murdereth  John,  and  William  was  prefent.  Now 
if  William  was  defignedly  prefent  with  the  other 
that  committed  the  Murder,  then  it  is  plain  it 
will  be  Murder  in  William,  but  if  there  be  no 
Evidence  to  prove  upon  what  Account  he  was 
prefent,  it  may  be  prefumed  he  was  prefent  in 
purfuance  of  his  former  Agreement,  ib  that  it 
may  be  Murder,  or  not  Murder,  as  Circumftances 
may  happen  upon  the  Evidence  ;  if  he  was  prefent 
in  purfuance  of  his  Promife,  then  no  doubt  it  is 
Murder  ;  But  if  he  did  not  meet  in  purfuance  of 
that  Agreement,  it  may  not  be  Murder.  But  this 
is  all  IViatter  of  Evidence,  and  that  refts  upon  the 
Confciences  of  thofe  that  are  to  try  the  Prifoner. 
L.  C.  J.  I'reby.  My  Lords,  I  am  of  Opinion 
that  this  is  Evidence,  and  great  Evidence  of  Mur- 
der ;  the  Fad  confifteth  of  two  Parts: 

Firft    Here  was  a  deliberate  Expreflion  of  his 

Intention,   that   he  would  ftand  by  his  Friend 

I'hoiiias     when  his  Friend  ?7jo7;wj  had  faid  before 

he  would  ftab  John.,  aud  this  I  take  properly  to 

be  interpreted,   and  undcrftood  as  a  Promife  of 

Abetting  him  in  the  Murder  he  would  commit ; 

for    1  prefume,  ftanding  by  him  in  this  Cafe  to 

be 'meant  in  a  grave  Senfe,   fignifying  that  he 

would  befriend,  and  if  there  fhould  be  OccafioUjde- 

fend  and  fupport  Thomas  in  what  he  refolv'd  to  do. 

Secondly,    He  was  prefent  at   the  Stabbing, 

which  was  before  defigncd  and  fpoken  of.   Now 

1  think  his  being  prelent  when  that  Refolution 

ol  his  Friend  was  executed,    coupled  with   his 


preceding  Declaration    of   his  Intention,    is  a 
ftrong  Evidence  of  Murder. 

Mr.  J.  Ne-vil.  My  Lords,  the  Queftion  I 
take  to  be,  Whether  the  Law  of  E7igland  faith 
William  is  guilty  of  this  Murder?  Truly,  my 
Lords,  I  muft  fay  as  my  Lords  have  faid  before, 
that  as  this  Cafe  is.  This  is  a  very  ftrong  Evi- 
dence of  Murder  :  For  when  he  doth  fay,  That 
he  will  murder  fuch  a  Man,  and  the  other  faith, 
he  will  ftand  by  him,  in  the  common  Acceptation 
of  thofe  Words,  it  is  taken,  that  he  doth  then 
agree  with  him  in  that  Defign,  which  he  decla- 
reth  to  be  to  ftab  John. 

But  then  it  feemeth  to  me  truly,  that  this 
Cafe  is  not  put  full,  how  long  it  was  afterwards 
that  the  Fail  was  done,  and  what  Circumftances 
attended  it ;  for  if  any  Circumftance  happened 
afterwards  that  did  amount  to  a  Countermand  of 
this  Promife,  or  any  thing  interpofed  to  interrupt 
it,  that  this  Agreement  was  not  performed,  per- 
haps the  Cafe  might  not  be  Murder,  but  ftill  it  is 
Evidence  fo  far  as  your  Lordftiips  may  judge  up- 
tjn  the  Circumftances  that  attend  it,  whether  it  be 
Murder  or  no.  But  to  declare  a  further  Opinion, 
as  this  Cafe  is  put,  truly  I  cannot. 

Mr.  J.  Gregory.  My  Lords,  I  do  upon  this 
Cafe  humbly  conceive,  there  is  a  little  Difference 
from  the  former,  only  there  it  is  put  pofitively, 
but  here  as  Evidence.  Now,  my  Lords,  1 
do  humbly  conceive  that  in  common  Difcourfe, 
I  will  ftand  by  my  Friend,  is,  I  will  aflift 
my  Friend.  If  my  Friend  fhould  fay,  I  will 
kill  fuch  a  Man,  or  I  will  do  any  other  Adl,  and 
1  fay  I  will  ftand  by  him,  I  think  the  Import  of 
the  Words  is,  I  will  afRft  him  in  it. 

My  Lords,  As  to  the  latter  Part,  as  this  Cafe  is 
put,  for  I  can  go  no  further,  it  doth  not  appear, 
whether  when  the  Man  was  killed,  he  came  by 
Accident,  or  in  purfuance  ofhis  Agreement,know- 
ing  of  the  Defign.  Now  that  is  but  Matter  of 
Evidence,  if  he  came  by  Accident  it  will  not  be 
Murder,  but  if  he  came  with  Defign,  no  doubt 
it  is  Murder  in  one  as  well  as  in  the  other, 
E.  of  Mulgrave.  My  Lords. 
L.  H.  Stew.  My  Lord  oiMulgrave. 
E.  of  Mulgrave.  If  any  of  my  Lords  defire 
that  the  reft  of  the  Judges  fhould  give  their  Opi- 
nion, it  is  fit  they  fliould  be  heard;  but  if  no 
Lord  doth  defire  it,  and  they  fay  they  are  of 
the  fame  Opinion  without  any  more  to  do,  be- 
caufe it  may  fave  a  great  deal  of  Time;  1  defire 
your  Grace  may  only  ask  them.  Whether  they  agree 
in  their  Opinions  with  thofe  that  went  before? 

L.  Cornwallis.    My  Lords,  1  humbly  defire  the 
Judges,  may  all  fpeak. 
Lords.     Go  on  then. 

Mr.  J.  Eyres.  My  Lords,  I  humbly  conceive 
this  is  a  Queftion  of  Fa6t,  and  not  of  Law,  and 
it  is  a  very  ftrong  Evidence,  if  a  Man  hear  ano- 
ther fay  he  will  ftab  iuch  a  Man,  and  he  faith 
he  will  ftand  by  his  Friend,  and  accompanieth 
him  at  the  Time  when  the  Fa6l  is  done,  it  is  a 
ftrong  Evidence,  that  he  came  with  a  murderous 
Intent  with  his  Friend;  and  doth  as  much  mani- 
feft  his  Intention  to  commit  Murder,  as  if  he 
had  adually  given  the  Wound,  and  a  great  Evi- 
dence to  involve  him  in  the  Crime,  as  much  as 
the  Perfon  that  gave  the  Stroke. 

Mr.  B.  Turton.  My  Lords,  I  am  of  the  fame 
Opinion  with  my  Lords  and  my  Brothers  that 
have  Ipoken  before  me;  my  Lords,  1  confeisldo 
not   think  it  cometh  up  fo  clofe  to  the  Matter  as 

the 
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the  Queftion  that  was  put  laft  before  j  for  this, 
as  my  Brother  Eyres  faith,  is  rather  a  Queftion  of 
Fadt  and  Evidence,  than  Law.  But  certainly  a 
very  ftrong  Evidence  it  is  of  the  Intention  of  that 
Party  that  was  prefent  when  the  other  faid  he 
would  ftab  the  third  Perfbn,  and  his  going  away 
prefently,  and  accompanying  him  when  the  Stab 
was  given,  and  Murder  done,  I  fay  his  Prefence 
after  this  Determination  is  a  very  great  Evidence, 
that  it  was  done  in  Purfuanceof  that  Agreement: 
It  is  a  Matter  of  Fadl  which  your  Lordfliips  will 
determine,  according  as  the  Circumftances  appear 
before  you,  which  may  vary  the  Refblution  one 
way  or  other. 

Mr.  B.  Powell.  My  Lords,  I  am  of  Opinion 
as  this  Cafe  is  put,  that  it  may  be  Murder  or  not 
Murder,  according  to  the  concomitant  Circum- 
ftances. If  a  Man  lay,  I  will  ftab  fuch  a  one, 
and  another  iay  he  will  ftand  by  him,  and  after- 
wards when  he  is  with  his  Friend,  the  Man  is 
ftabbed,  if  that  is  at  Ibme  Diftance  of  Time  from 
the  Words  fpeaking,  and  the  Meeting  be  acci- 
dental, or  other  Fadts  happen  that  may  alter  the 
Cafe,  it  may  receive  another  Determination.  But 
if  after  this  is  faid,  there  be  any  immediate  going 
to  look  after  this  Man,  or  they  be  near  the  way 
where  this  Man  is  to  come,  and  then  he  is  killed ; 
this  is  a  mighty  ftrong  Evidence  that  fbmeching 
was  done  in  Purfuance  of  this  Refolution,  and 
that  the  one  went  along  with  the  other  to  coun- 
tenance him  in  the  Adtion. 

L.  H.  Stew.    Have  any  of  my  Lords  any  other 
Queftions  to  propofe  ? 
Lords.     No. 

Earl  of  Mulgrave.     My  Lords,   If  there  had 

been  any  other  Queftions  propofed  by  any  other 

Lords,  I  would  have  ftaid  till  they  had  all  been 

over ;  but  I  fee  their  Lordlhips  are  at  an  End 

with  their  Queftions  :    I  have  one  which  I  think 

is  nearer  the  Cafe  than  any  has  been  yet,  and  of 

more  Importance  to  the  Matter  in  Hand,  and 

more  fit  for  the  Council  to  inform  you  in,  and 

for  your  Lordfhips  to  ask,  and  the  Judges  to  an- 

Iwer.     The  Queftion  is  this: 

If  A  accompanteth  B  in   an  unlawful  ASlion, 

iti  which  C  is  not  concerned,  and  C  happeneth 

to  come  in  the  Way  of  B,  after  the  firft  ASlion 

is  fully  o'ver.,  and  happened  to  be  killed  by  B, 

without  the  Affifiance  of  A ;  Whether  A  is 

guilty  of  that  Mans  Murder  ? 

nis  ^uejlion  was  handed  to  the  'table,  read  by 

the  Clerk,  and  Copies  given  as  before. 
L.  H.  Stew.     What  fay  you  to  it,  Gentlemen, 
who  are  of  Council  for  the  Prifbner  ? 

Sir  thomas  Powis.  May  it  pleafe  your  L6rd- 
Ihips,  I  will  not  trouble  your  Lordftiips  with  the 
repeating  of  the  Cafe  again,  becaufe  my  Copy  is 
agreeable  with  what  vvas  read  at  the  Table :  Nor 
fhall  I  trouble  your  Lordftiips  with  many  Words 
upon  this  Cafe,  becaufe  I  take  it,  the  Law  is 
very  plain. 

If  two  Perfbns  accompany  each  other  to  do  an 
unlawful  Adt,  and  in  the  Execution  of  that  un- 
lawful Adl,  one  of  them  doth  go  beyond  what 
was  firft  defigned,  and  a  third  Man  is  killed  whilft 
they  are  in  Execution  of  that  Adt,  tho'  the  one 
did  the  Fact,  and  the  other  did  not  immediately 
contribute  thereto,  yet  he  being  joined  with  him 
in  the  unlawful  Adlion,  upon  which  this  doth  en- 
fue,  he  is  anfwerable  for  all  the  ill  Confequenccs 
of  it  i  the  Law  herein  is  clear  according  to  the 
Cafe  that  was  put  at  firft  of  two  Perfons  going  to- 
frether  to  rob  a  Park  and  fteal  Deer. 


But  if  that  unlawful  Adion  be  executed,  or  the 
two  Perfons  who  joined  in  t.he  De.lgn  have  totally 
defifted  from  it,  or  are  difappointed  in  it,  if  after- 
wards when  they  are  together  upon  fo'me  other 
Occafion,  it  happeneth  that  one  of  them  killcth 
another  Man,  but  his  Friend  no  way  aided  him 
or  aftifted  him  in  the  doing  of  it,  your  Lordfhips 
and  the  Law  will  feparate  thefc  Perfons  who  were 
at  firft  joined  together  for  another  Purpofe  ^  and 
will  diftinguifti  between  them  in  this  new  Matter 
that  is  fubfequent  to  the  former  Agreement,  tho' 
they  were  in  Company  together. 

Becaufe  in  the  firft  Cafe,  he  that  is  joined  in 
an  ill  Adlion  muft  look  to  himfclf,  and  be  anfwer- 
able for  all  that  followeth  thereon  :  In  the  fecond 
Cafe,  he  is  in  no  Fault  at  all,  it  is  only  his  Mif^ 
fortune  to  be  in  ill  Company  if  he  had  no  Hand 
in  the  Fadb.  This  the  Law  is  very  plain  in,  and 
therefore  I  fhall  not  trouble  your  Lordfhips  fur- 
ther with  fpeaking  to  it. 

Mr.  Hatvles.  My  Lords,  I  would  only  add  one 
fhort  Word  ;  There  is  but  this  one  Difference  be- 
tween an  Acceffory  and  a  Principal  ;  The  Prin- 
cipal is  always  prefent,  the  Acceffory  is  always 
abfent ;  and  I  would  only  put  you  one  Cafe  of 
an  Acceffory  in  Felony  out  of  my  Lord  Coke ;  he 
faith.  It  muft  be  the  fame  numerical  Thing  in 
which  they  are  joined,  and  therefore,  i£  A  bid  B 
rob  the  Vintner's  Boy  of  Plate  as  he  cometh  to  a 
Gentleman's  Chamber  to  bring  Wine,  but  B  doth 
not  purfue  the  Inftrudtions,  but  breaketh  into 
the  Vintner's  Houfe,  and  ftealeth  the  Plate  there  - 
this  is  a  different  Matter,  it  is  not  the  jlime  Thing 
wherein  A  and  B  agreed  at  firft,  and  A  is  no  way 
concerned  in  it. 

The  fame  Law  is,  if  A  and  B  agree  to  kill  C 
and  B  killeth  D ;  tho'  A  be  prefent,  it  will  not 
be  Murder  in  A^  for  the  Agreement  was  for  the 
killing  of  C,  and  not  ofD. 

My  Lords,  as  this  Cafe  is  put,  they  did  agree  in 
the  unlawful  Adl,  but  that  Matter  was  over,  and 
there  is  no  Agreement  as  to  the  other  Matter,  nor 
is  that  purfuant  to  the  Matter  agreed  upon  ;  and 
therefore  the  Prefence  of  the  Party  that  agreed  to 
the  unlawful  Adl  doth  not  make  him  guilty  of 
Murder,  unlefs  he  agree  to  that  too. 

Mr.  Price.  My  Lords,  I  have  but  one  Word 
on  the  fame  Side.  I  take  it,  that  when  a  Man  is 
doing  an  unlawful  Adl,  there  is  an  infeparable  In- 
cident that  doth  attend  it,  which  is  Malice  im- 
plyed.  And  this  is  fb  infeparable,  that  when  his 
ill  Defign  is  at  an  End,  his  Malice  is  at  an  End 
too,  and  hath  no  Being,  and  therefore  if  he  cn- 
tereth  upon  an  ill  Defign  afterwards,  tho'  another 
be  prefent  that  was  joined  with  him  in  the  former 
ill  Defign,  yet  his  Malice  who  was  fo  joined,  be- 
ing coupled  with  the  ill  Defign  that  is  over,  muft 
be  gone  too  ;  and  there  is  no  Malice  in  his  being 
barely  prefent.  And  therefore  for  that  Reafbn, 
he  that  was  aiding  and  affifting  before,  cannot  be 
Principal  in  fuch  a  fiidden  AA  as  this  new  one  is, 
and  confequently  cannot  be  guilty  of  Murder,  or 
of  iVIanflaughter. 

L.  H.  Stew.  Mr.  Attorney,  Do  you  or  any 
of  the  King's  Council  think  fit  to  fay  any  thing  to 
this  Queftion  ? 

Mr.  Alt.  Gen.  My  Lords,  we  that  are  of  the 
King's  Council  do  not  think  we  have  any  Occafion 
to  be  heard  to  this  Qiieftion. 

L.  H.  Stew.  Then,  my  Lords  the  Judges,  what 
fay  you  to  it  ? 


4  Ai. 


L.  C.  J. 
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i.  C.  y.  Holt.  l(  your  Lordftiips  pleafe,  I  will 
again  repeat  theQueftion  ;  it  is  this: 

/f  A  accompanieth  B  in  an  unlawful  A5lion^ 
in  which  C  ts  not  concerned,  and  C  happeneth 
to  come  in  the  way  of  B,  after  the  firjl  A^ion 
(that  /J,  the  unlawful  Ailion,  I  fuppofej  is 
fully  onjer,  and  happeneth  to  be  killed  by  B, 
without  the  AJJifiance  of  A  ;  whether  A  is 
guilty  of  that  Mans  Murder  ? 

And  I  do  humbly  conceive  with  great  Clear- 
nefs,  That  A  is  not  guilty  at  all.  For  here  is  no 
Relation  to  the  firft  unlawful  Adt  that  he  was  en- 
gaged in,  but  that  is  all  over  and  determined  ; 
and  then  C  cometh  in  the  Prefence  of  J9,  who 
killeth  him,  and  of  y^  who  had  no  Knowledge  of 
any  Malice  between  them,  or  any  Defign  of  his 
Death.  This  is  meerly  accidental,  and  doth  not 
depend  upon  the  firft  unlawful  Adion  ;  and  there- 
fore A  is  not  guilty. 

L.  C.  J.  I'rehy.  My  Lords,  I  think  there  can  be 
no  Difference  of  Opinions  in  this  Cafe  ;  For  it  is 
plain  there  was  an  unlawful  Adtion  in  which  they 
did  agree,  (as  a  Riot  or  Affault  to  beat  or  wound 
a  Man  or  the  like)  and  if  Death  had  enfued,  they 
both  had  been  guilty  of  Murder,  as  well  he  that 
looked  on,  as  he  that  gave  the  mortal  Wound. 
But  then  the  Queftion  addeth  further.  That  the 
Adtion  to  which  they  agreed  was  fully  over,  and 
there  only  happeneth  to  be  a  Continuance  of  their 
Prefence  together ;  and  there  being  an  old  Grudge 
between  one  of  the  Parties  and  a  third  Man,  and 
the  Party  who  had  that  old  Grudge,  meeting  with 
his  Enemy,  executeth  it  then  upon  him,  and 
murdereth  him  ;  this  doth  in  no  Sort  affcd;  the 
other  that  was  prefen%  and  had  joined  in  the  for- 
mer unlawful  Adlion  that  was  over.  In  the  former, 
he  did  join  and  concur,  and  therefore  if  Death 
had  enfued,  they  had  been  both  guilty  :  In  the 
latter,  he  did  not  join  and  concur  j  and  therefore 
though  Murder  did  happen  in  his  Prefence  and 
Company,  he  is  not  guilty,  but  only  the  Party 
that  adually  killed  is. 

Mr.  J.  Nevill.  My  Lords,  I  am  of  the  fame 
Opinion. 

L.  II.  Stew.  If  you  arc  all  of  the  fame  Opini- 
on, I  think  you  need  fay  no  more. 

"Judges.  We  are  all  of  the  £ame  Opinion,  my 
Lords. 

L.  H.  Stew.  My  Lords,  all  the  Judges  are  of 
the  fame  Opinion  ;  and  now  I  think  it  is  your 
Lordfhips  Rcfolution  to  adjourn  to  the  Houfe. 

Lords.     Ay,  ay. 

L.  H.  Stew.  This  Court  is  Adjourned  to  the 
Houfe  of  Lords. 

And  then  the  Lords  returned  to  their  Houfe  in  the 
fame  Order.,  and  there  prefently  Adjourned  till 
the  nent  Morning. 

Die  Sabbat i  ^arto  Fehruarii  1692. 

A  Bout  four  of  the  Clock  in  the  Afternoon, 
the  Lords  came  from  their  Houfe  in  the 
former  Order  into  the  Court  in  IVeftminfier-Hall : 
and  being  fcatcd  on  their  Benches,  and  his  Grace 
the  Lord  High-Steward  in  the  Chair  before  the 
Throne,  Proclamation  was  made  for  Silence  ; 
and  the  Judgment  of  the  Peers  was  demanded, 
and  delivered  in  this  Manner. 

L.  II.  Stew.  My  Lords,  Your  Lordfhips  have 
now  heard  all  the  Evidence  both  againft  the  Pri- 
Ibner  and  for  him  :  The  next  Thing  i.s  your 
Lordfhips  Judgment,  and  for  that  the  Method  is 
this,  Your  Lordfhips  Opinions  are  to  be  deliver- 


ed in  the  Abfence  of  the  Prifoncr.  The  Queflion 
that  your  Lordfhips  are  to  deliver  your  Opinion 
about  will  be  this : 

iVhether  my  Lord  Mohun  he  guilty  of  the  Mur- 
der 0/ William  Mountford,  whereof  he  fiands 
jndifhd,  or  Not  guilty  ? 
The  Order  of  delivering  your  Opinions  mufl 
be,  to  begin  with  the  youngeft  Baron,  and  fo 
upwards  •  and  therefore  I  muft  defire  your  Lord- 
fhips to  allow  me  to  take  your  Judgments  di- 
ftindtly^  and  that  I  may  write  them  down. 
Lords.     Ay,  ay. 

L.  //.  Stew.  IVly  Lord  Lenifer,  is  my  Lord 
Mohun  guilty  of  the  Murder  whereof  he  ftandeth 
indited,  or  not  guilty  ? 

^he  LorrfLemfler  food  up  in  his  Place  uncoveredy 
and  laying  his  Right-hand  on  his  Breafi,  pro- 
nounced his  Judgment  thus  : 
L.  Lemfler.     Not  guilty  upon  my  Honour. 
^he  fame  ^teftion  was  federally  asked  of  all  the 
Lords.,  who  in  the  fame  Form  delivered  their 
Opinions  as  followeth : 
L.  Capel.     Guilty  upon  my  Honour. 
L.  Aflohurnham.  Not  guilty  upon  my  Honour. 
L.  Chohnondley.   Not  guilty  upon  my  Honour. 
L.  Godolphin.     Not  guilty  upon  my  Honour, 
L.  Osborne.     Not  guilty  upon  my  Honour. 
L.  Arundel  of  1'rerice.     Not  guilty  upon  my 

Honour. 
L.  Crew.     Not  guilty  upon  my  Honour. 
L.  Cornwallis.     Not  guilty  upon  my  Honour. 
L.  Grawville.     Not  guilty  upon  my  Honour. 
L.  Berkley  of  Stratton.     Not  guilty  upon  my 

Honour. 
L.  Lexington.     Not  guilty  upon  my  Honour. 
L.  Lucas.     Not  guilty  upon  my  Honour. 
L.  Clifford  of  Lansborough.     Guilty  upon  my 

Honour. 
L.  Colpeper.     Guilty  upon  my  Honour. 
L.  Vaugban.     Not  guilty  upon  my  Honour. 
L.  Jermyn.     Not  guilty  upon  my  Honour. 
L.  Leigh.     Not  guilty  upon  my  Honour. 
L.  Lovelace.     Not  guilty  upon  my  Honour. 
L.  Brooke.     Not  guilty  upon  my  Honour. 
L.  Hunfdon.     Not  guilty  upon  my  Honour. 
L.  Chandots.     Not  guilty  upon  my  Honour. 
L.  IVilloughby  of  Parham-    Not  guilty  upon  my 

Honour. 
L.  E'vers.     Not  guilty  upon  my  Honour. 
L.  Fitzwalter.    Not  guilty  upon  my  Honour. 
L.  Morley.     Not  guilty  upon  my  Honour. 
L.  Berkely  of  Berkely.     Not  guilty  upon  my 

Honour. 
L.  De-la-lVare.    Not  guilty  upon  my  Honour. 
L.  IVilloughby  of  Eresby.     Not  guilty  upon  my 

Honour. 

L.  H.  Stew.     My  Lord  Vifcount  Filliers,  &c. 
Vifc.  ViUiers.     Not  guilty  upon  my  Honour. 
Vtfc.Longueville.  Not  guilty  upon  my  Honour. 
Vifc.  IVeymmith.     Guilty  upon  my  Honour. 
Vifc.  Newport.    Not  guilty  upon  my  Honour. 
L.  H.  Stew.     Earl  of  l-rarringtnn,  &c. 
Earl  of  IVarrington.  Guilty  upon  my  Honour. 
Earl  of  Scarborotigh.    Nor  guilty  upon  my  Ho- 
nour. 
Earl  of  Marleborough.     Not  guilty  upon   my 

Honour. 
Earl  of  Mount  ague.    Not  guilty  upon  my  Ho- 
nour. 
Earl  of  Monmouth.     Guilty  upon  my  Honour. 
Earl  of  Falconherg.    Not  guilty  upon  my  Ho- 
nour, 

Earl 


1 692.  Wejim       for  the  Mufder  of  W.  Mountford.  549 

Duke  of  Somerfet.     Not  guilty  upon  my  Ho- 


Earl  of  Portland.    Guilty  upon  my  Honour. 

Earl  of  Abington.  Not  guilty  upon  my  Honour. 

E.  ofKochefter.     Guilty  upon  my  Honour. 

Earl  of  Nottingham.     Guilty  upon  my  Honour. 

Earl  of  Radnor.  Not  guilty  upon  my  Honour. 

Earl  of  Macclesfield.     Not  guilty  upon  my  Ho- 
nour. 

Eafl  of  Feverjham.  Not  guilty  upon  my  Ho- 
nour. 

Earl  of  Craven.  Not  guilty  upon  my  Honour. 

Earl  ofCarlifle.  Not  guilty  upon  my  Honour. 

Earl  of  Bath.     Not  guilty  upon  my  Honour, 

Earl  of  Effex.     Not  guilty  upon  my  Honour. 

Earl  of  Sandwich.     Guilty  upon  my  Honour. 

Earl  of  Scarfdale.     Not  guilty  upon  my  Ho- 
nour. 

Earl  of  Sunderland.     Not  guilty  upon  my  Ho- 
nour. 

Earl  of  7'hanet.    Not  guilty  upon  my  Honour. 

Earl  of  Chefterfield.     Not  guilty  upon  my  Ho- 
nour. 

Earl  of  Carnarvon.     Not  guilty  upon  my  Ho- 
nour. 

Earl  of  King/Ion.    Guilty  upon  my  Honour. 

Earl  of  Stamford.  Not  guilty  upon  my  Honour. 

Earl  of  Rivers.     Not  guilty  upon  my  Honour. 

Earl  of  Mulgrave.    Not  guilty  upon  my  Ho- 
nour. 

Earl  of  Manchefter.    Not  guilty  upon  my  Ho- 
nour. 

Earl  of  iVeft  morel  and.  Guilty  upon  my  Honour. 

Earl  of  Eullingbrook.     Not  guilty  upon  my 
Honour. 

Earl  of  Clare.     Not  guilty  upon  my  Honour. 

Earl  of  Denbigh.  Not  guilty  upon  my  Honour. 

Earl  of  Northampton.     Not  guilty  upon  my 
Honour. 

Earl  of  Bridg-juater.     Guilty  upon  my  Honour, 

Earl  of  Bedford.  Not  guilty  upon  my  Honour. 

Earh  of  Huntingdon.     Not  guilty  upon  my  Ho- 
nour 

Earl  of  Kent.     Not  guilty  upon  my  Honour. 

Earl  of  Shte^xsbury.    Not  guilty  upon  my  Ho- 
nour. 

Earl  of  Oxford.     Guilty  upon  my  Honour. 

L.  H.  Steiv.    My  Lord  Chamberlain,  ^c. 

Earl  of  Dnrfet.     Not  guilty  upon  my  Honour. 

L.  H.  Stew.     My  Lord  Steward,  &c. 

Earl  of  Devon.  Not  guilty  upon  my  Honour. 

L.H.Stew.  My  Lord  Great  Chamberlain,  ^c. 

Earl  of  Lindfey.    Not  guilty  upon  my  Honour. 

LH.  Stew.    My  Lord  Marquifs  of  Hallifix^  &c. 

L.Marquifs  of  Hal  I  fas.     Not  guilty  upon  my 
Honour. 

L.  H.  S/ew.  My  Lord  Duke  of  St. /Albans,  &c. 
Duke  of  St.  Albans.     Not  guilty  upon  my  Ho- 
nour. 
Duke  of  NorthirmberLmd.    Not  guilty  upon  my 

Honour 
Diikc  of  Ormond.  Not  guilty  upon  my  Honour. 


nour. 
Duke  of  Norfolk.     Not  guilty  upon  my  Ho- 

nour. 
L.  H  Stew.    My  Lord  Privy  Seal,  £?r. 
Earl  of  Pembroke.     Not  guilty  upon  my  Ho* 

nour. 

^hen  his  Grace  the  Lord  High  Steward  flood  up  un- 

covered^and  laying  htsRtghtHandon  htsBreaJi 

pronounced  his  Grace's  own  Judgment  thus : 

L.  H.  Stew.     My  Opinion  is.   That  my  Lord 

Mohun  is  not  guilty  upon  my  Honour. 

^hen  his  Grace  feated  himfelf  again  in  the  Chair 

and  numbered  up  the  Opinions  of  the  Peers. 
L.  H.  Stew.  My  Lords,  I  have  carefully  ta- 
ken your  Lordlhips  Opinions,  and  find  the  Num- 
bers to  be  thus :  My  Lords  that  have  found  my 
Lord  Mohun  to  be  Guilty  are  Fourteen ;  my  Lords 
that  have  found  him  Not  guilty  are  Sixty  nine. 
Call  for  the  Prifoner. 

Proclamation  was  made  for  the  Chief  Governor  of 
the  Tower  to  bring  forth  the  Body  of  the  Pri- 
foner, and  he  ims  brought  to  the  Bar  as  before : 
And  Proclamation  for  Silence  was  made. 
L.  H.  Stew.     My  Lord  Mohun,  you  have  been 
indidted  for  the  Murder  of  IVtlliam  Mountford  ; 
upon  your  Arraignment  you  have  pleaded  Not 
guilty,  and  have  put  your  felf  upon  the  Judg- 
ment of  your  Peers ;  and  your  Peers  have  confi- 
dered  what  hath  been  faid  both  for  and  againft 
you,  and  the  Judgment  of  my  Lords  is  this. 
That  your  Lordfliip  is  Not  guilty  :  Your  Lord- 
(hip  is  therefore  difcharged.    Make  Proclamation 
for  difToIving  the  Commiffion. 

CI.  of  Crown.  Serjeant  at  Arms,  make  Procla- 
mation. 

Serjeant.     O  Yes. 
CI.  ofCrozvn.    Again, 
Serjeant.     O  Yes. 
CI.  of  Crown.     Again. 
Serjeant.     O  Yes. 

CI.  of  Crown.  My  Lord  High  Steward  o{ Eng- 
land his  Grace,  doth  ftraightly  Charge  and  Com- 
mand all  manner  of  Perfons  who  have  given  their 
Attendance  here,  to  depart  hence  in  the  Peace  of 
God,  and  of  our  Sovereign  Lord  and  Lady  the 
King  and  Queen;  for  his  Grace  the  Lord  High 
Steward  o(  England  intendsth  to  diffolve  his  Com- 
miffion. 

Ifhtch  the  Serjeant  at  Arms  repeated,  and  at  the 
End  of  It,  his  Grace  fianding  up,  and  holding 
the  irhite-Stajf  in  both  his  Hands,  broke  it  in 
two,  by  which  bis  Cornmif/Ion  was  dijfolved. 
Marq.  of  Carmarthen.     Is   it   your  Lordlhips 
Pleafure  to  Adjourn  to  your  own  Houle  ? 
Lords.     Ay,  Ay. 

Marq.  of  Carmarthen.  This  Houfe  is  Adjourned 
into  the  Houfe  of  Lords. 

And  then  the  Peers  returned  to  their  own  Houfe 
in  the  fame  Order 
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CL.  The  Trials  of  Robert  Charnock,  Edward  King, 
and  Thomas  Keyes,  at  the  Old-Baily,  for  High  Treafon, 
March  If.   1695.  8  Will.  III. 


HIS  Day  the  Trial  o(  Robert  Char- 
nock,  Edward  King,  and  'thomas 
Reyes,  who  were  indided  at  Hicks's- 
Hall  oil  this  Day  feven-nig  ht,  upon  a 
fpecial  Commiflion  of  Oyer  and  'Ter- 
miner for  High-Treafon,  in  Compafling  the  Death 
of  the  King  by  a  barbarous  Affaflination,  in  order 
to  further  and  aflift  an  Invafion  into  this  Kingdom 
from  France,  and  Subverfion  of  the  Government, 
were  proceeded  upon  in  Manner  following. 

After  opening  of  the  Court,  at  which  were  pre- 
fent  a  great  many  of  the  Nobility,  Members 
of  Parliament,  and  other  Perfbns  of  Quality,  the 
petty  Jury  returned  by  the  Sheriff  of  Mtddlefex 
to  try  the  Prifoners,  were  all  call'd  over,  being 
in  Number  above  Eight-fcorc,  and  confifting  of 
Baronets,  Knights,  Efquires,  and  Gentlemen, 
and  the  Appearances  of  thofe  who  anfwered  to  the 
Call  were  recorded ;  and  fix  of  the  Judges,  <viz. 
The  Lord  Chief  Juftice  Holt,  the  Lord  Chief 
Juftice  'itrehy,  the  Lord  Chief  Baron  Ward,  Mr. 
Juftice  Nevil,  Mr.  Juflice  Powell,  and  Mr.  Juftice 
Rokeby,  being  upon  the  Bench,  the  Prifoners 
were  called  for  to  the  Bar,  and  there  arraigned 
upon  the  faid  Indidtments. 

Clerk  of  Arraignments.     Robert  Charnock,  hold 
up  thy  Hand  (^IVhich  he  did") :  Edward  King,  hold 
up  thy  Hand    (  [fhicb  be  did') :   'Thomas  Keyes, 
hold  up  thy  Hand  (  Ifhicb  he  did )  ;   You  ftand 
Indidted  in  the  County  o? Mtddlefex  by  the  Names 
oi  Robert  Charnock,  late  of  the  Parifh  of  St.  Cle- 
ments Danes  in  the  County  of  Middlefex,  Gent. 
Edward  iCzw^of  thefaid  Parifh  and  County,  Gent, 
and  Thomas  Keyes  of  the  fame  Parifh  and  County, 
Yeoman,  for  that  You  the  Fear  of  G  CD  in  your 
Hearts  not  having,  nor  the  Duty  of  your  Allegiance 
weighing,  but  being  moved  and  feduced  by  the  In- 
ftigation  of  the  Devil,  as  falfe  Tray  tors  againft  the 
moft  Serene,  moft  Illuftrious,  moft  Clement,  and 
moft  Excellent  Prince,our  Sovereign  Lord  IVilliam 
the  Third,  by  the  Grace  of  G  O  D,  oi England, 
Scotland,  France,  and  Ireland,  King,  Defender  of 
the  Faith,  &c.  your  Supreme,  True,  Lawful,  and 
Undoubted  Sovereign  Lord,  the  Cordial  Love, 
and  true  and  dueObedience,  Fidelity,  and  Alle- 
giance, which  every  Subjedl  of  our  Lord  the  King 
that  now  is,  towards  him  our  faid  Lord  the  King 
fhould  bear,  and  of  Right  ought  to  bear,  with- 
drawing,   and    utterly    to   extinguifh,  intending 
and  contriving,    and    with   all  your    Strength 
purpofing,  defigningand  confpiring  the  Govern- 
ment of  this  Kingdom  of  England  under  him  our 
faid  Sovereign   Lord   the  King   that  now  is  of 
Right  happily  and   duly   eflabliflied,    altogether 
to  fubvcrt,  change  and  alter  ;   as  aifo  our  faid 
Sovereign  Lord  the  King  to  Death  and  final  De- 
ftrudion  to  put  and  bring,  his  faithful  Subjedls 
and  the  Freemen  of  this  Kingdom  of  England  in- 


to intolerable  and  miferable  Slavery  to  Lewis  the 
French  King  to  fubdue  and  fiibjedi,  the  tenth  Day 
of  February,  in  the  feventh  Year  of  the  Reign 
of  our  faid  Sovereign  Lord  the  King  that  now 
is,  and  divers  other  Days  and  Times,  as  well 
before  as  after,  at  the  Parifh  aforefaid,    in  the 
County  aforefaid,  falfely,  malicioufly,  deviliflily, 
and  traiteroufly,  did  compais,  imagine,  contrive, 
purpofe,  defign  and    intend  our  laid  Sovereign 
Lord  the  King  that  now  is,   to  flay,    kill,  and 
murder,   and  a  miferable  Slaughter  amongft  the 
Faithful  Subjects  of  our  Lord  the  King  through- 
out this  whole  Kingdom   of  England   to  make 
and  caufe.    And  the  fame  moft  abominable,  wic- 
ked and  devilifh  Treafbns  and  traiterous  Contri- 
vances, Intentions  and  Purpofes  of  yours  aforefaid 
to  fulfil,  perfect,  and  bring  to  Effed,  you  the  faid 
Robert  Charnock,  Edward  King  and  Thomas  Keyes, 
and  very   many   others    faJfe   Traytors    to    the 
Jurors  unknown,  afterwards,  to  wit,   the  faid 
tenth  Day  o(  Fel/ruary,  in  the  Year  abovefaid,  at 
the  Parifh  aforefaid  in  the  County  aforefaid,  and 
divers  other  Days  and  Times,  as  well  before  as 
after,  there  and  elfewhere  in  the  fame  County, 
falfely,  malicioufly,  advifedly,  clandeftinely,  trai- 
teroufly,  and  with    Force   and  Arms,   &c.  did 
meet,  propofe,  treat,  confult,  confent  and  agree 
our  {aid  Sovereign  Lord  the  King  by  lying  in  wait, 
to  alTaflinate,  kill  and  murder:   And  that  execra- 
ble,   horrid,    and    deteftable   Affaflination   and 
Killing  the  fooner  to  execute  and  perpetrate,  af- 
terwards, to  wit,  the  fame  Day,  Year  and  Place 
laft   mentioned,   traiteroufly  did  treat,  propofe, 
and  confult  of  the  Ways,    Manner  and  Means, 
and  the  Time  and  Place  where,  when,  how,  and  in 
what  Manner  our  faid  Sovereign  Lord  the  King, 
by  lying  in  wait  the  more  eafily  you  fliould  kill, 
and   did  confent,  agree  and  aPVnr,   that  forty 
Horlemen  or  thereabouts,  of  you  thj  laid  Robert 
Charnock,  Edward  King,  and  Thomas  Keyes,  and 
the  faid  other  Traitors  unknown,  and  others  by 
them  to  be  hired,  procured  and  paid,  with  Guns, 
Carbines  and  Piftols  with  Gun-powder  and  lead- 
en Bullets  charged,  and  with  Swords  and  other 
Arms  armed,  fliould  lie  in  Wait,  and  be  in  Am- 
bufli,  our  faid  Sovereign  Lord  the  King  in  hrs 
Coach  being  when  he  fhould  go  abroad,  to  fet 
upon,  and  that  a  certain  and  competent  Num- 
ber of  thofe  Men  fo  armed  upon  the  Guards  of 
our  faid  Sovereign  Lord  the  King  then  and  there 
attending  upon  him,  and  being  with  him,  fhould 
attack,  and  fhould  overcome  and  fubdue  them, 
whilft  others  of  the  faid  Men  fo  armed  our  faid 
Sovereign  Lord  the  King  fhould  AffifTinate,  Kill, 
Slay  and  Murder:    And  alio  that  You  the  faid 
Robert  Charnock,  Edward  King,  and  Thomas  Keyes, 
your  Treafons  and  traiterous  Intentions,  Defigns 
and  Contrivances  aforefaid,  to  execute,  perpetrate, 

fulfil, 
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fulfiij  and  fully  to  bring  to  EflTeft  afterwards,  to 
wit,  the  Day  and  Year  laft  abovefaid  at  the  Parifh 
aforefaid,  divers  Horfes,  and  very  many  Arms, 
Guns,  Piftols,  Swords,  and  other  Weapons,  Am- 
munition, warlike  Matters,  and  military  Inftru- 
mcnts,  falfely,  malicioufly,  lecretly  and  traiteroul- 
ly  did  obtain  and  buy,  colledt  and  procure,  and 
caule  to  be  bought,  obtained,  colleded  and  pro- 
cured with  that  Intention,  the  fame  in  and 
about  the  deteftable,  horrid  and  execrable  Alfaffi- 
nation,  killing  and  murdering  of  our  faid  Sove- 
reign Lord  the  King  as  aforelaid,  to  be  ufed,  em- 
ployed, and  beftovved,  againfl:  the  Duty  of  your  Al- 
legiance, and  agamft  the  Peace  of  our  Sovereign 
Lord  the  King  that  now  is,  his  Crown  and  Dig- 
nity, -s  alfb  againfl  the  Form  of  the  Statutes  in 
luch  Cafes  made  and  provided. 

How  fay  you,  Robert  Charnock,  are  you  guilty 
of  the  High  Treafon  whereof  you  fland  indided, 
or  Not  Guilty  ? 

Charnock.  My  Lord,  I  defire,  I  may  have  a 
Copy  of  this  Indictment ;  that  I  may  advife  with 
Council  upon  it  before  I  plead. 

*  l,.C.J.  Vxdiy,  Mr.  Charnock, 
*  5/rJohn  Holt,     will  you  fpeak  out,  that  we  may 
hear  what  you  fay. 

Charnock.  My  Lord,  I  find  here  is  a  very  bad 
Crime  that  is  laid  to  my  Charge ;  I  defire  that 
I  may  have  a  Copy  of  the  Indi(5ment,  to  advife 
•with  Council  upon.  And  that  I  may  have  Coun- 
cil to  aflifl  me  in  my  Tryal,  and  to  direft  me, 
■who  am  an  ignorant  Man  in  thefe  Matters,  how 
to  manage  myfelf  according  to  the  new  A6t  made 
this  Seflions  of  Parliament,  for  regulating  Tryals 
in  Cafes  of  High  Treafon. 

L.  C.  y.  Have  you  not  had  Council  already 
to  advife  and  diredk  you,  Mr.  Charnock  ? 

Char.  My  Lord,  I  had  Notice  on  M^ednefday 
that  I  fhould  be  tried  this  Day,  and  it  was  Saturday 
laft  before  I  could  get  my  Council  to  come  to  me. 

L.  C.  y.  And  what  did  your  Council  advife 
you  ?  Did  they  tell  you,  you  were  to  have  a  Co- 
py of  your  Indid:ment,  by  Virtue  of  the  late  AGt 
of  Parliament  ? 

Char.  My  Lord,  tho'  the  A&.  does  not  take 
Force  as  to  fome  Things  till  the  25th  of  this  Month, 
yet  the  Equity  of  that  Adl,  it  being  now  reduced 
into  a  Law,  is  conceived  to  reach  to  Cafes  of  the 
like  Nature  before  the  25th,  and  I  defire  the  Ad 
may  be  read. 

L.  C.  J.  You  fhall  have  it  read  if  you  will, 
but  of  what  Avail  or  Benefit  it  will  be  to  you  I 
cannot  tell ;  for  you  yourlelf  take  Notice  that 
it  is  an  Aft  of  Parliament  made  this  Seflion,  and 
is  not  to  take  Effed:  until  the  25th  of  this  Month. 
You  now  here  fland  indided  before  the  25th,  and 
for  a  Treafon  committed  before,  and  therefore  you 
can't  claim,  nor  have  any  Benefit  or  Advantage 
by  this  Ad ;  but  you  are  to  be  proceeded  againfl 
according  to  the  Law  before,  and  the  Pradice 
ufed  in  all  Proceedings  againfl  other  Perfbns  in 
your  Circumflances.  And  it  is  theknown  Pradice 
and  received  for  Lawj  in  all  Times  before  this 
new  Ad  was  made.  That  no  Copy  of  an  Indid- 
ment  for  High-Treafon  fhould  be  granted,  nor 
Council  afligned,  or  permitted  to  aflift  the  Prifb- 
ner  in  making  his  Defence:  True  it  is,  a  Copy  of 
the  Indidmenthas  been  often  defired,but  as  true 
that  it  has  as  often  been  denied. 

Cbarn.  My  Lord,  the  Equity  of  this  Ad  (it  be- 
ing now  an  Ad  of  Parliament)  is  now  in  Force,  as 
much  before  the  25th  of  this  Month  as  after. 


L.  C.  J.  Equity  is  nothing  in  thefe  Cafes  :  You 
arc  here  tried  by  the  Law,  and  we  are  bound  to  go 
in  all  fuch  Cafes  according  to  the  Rules  of  Law, 
and  are  not  to  be  guided  by  any  equitable  Confi- 
deration,  further  than  the  Law  ic  felf  does  allow  us. 

Char.  But,  my  Lord,  the  Ground  of  that  Ad, 
which  is  the  Reafonablenefs  and  Equity  that  all 
Prifoners  fhould  be  made  capable  of  fairly  defend- 
ing themfelves,  is  now  in  Force,  I  fay  :  And  1  hope 
your  Lordfhip  and  the  Court  will  look  upon  it  to 
be  reafonable  that  I  fhould  have  the  Benefit  of 
that  Equity. 

L.  C.  y.  I  tell  you  we  are  not  here  in  a  Court 
of  Equity,  but  mufl  proceed  according  to  the 
Rules  of  Law;  and  the  Law  you  now  fpeak  of 
does  not  yet  commence. 

Cbar.  My  Lord,  I  am  informed,  for  I  am  very 
ignorant  in  thefe  Matters  myfelf,  that  there  is  no- 
thing that  I  now  defire  which  is  contained  in  this 
Ad,  but  what  was  Law  before  the  making  of  this 
Ad,  tho'  the  Pradice  may  have  been  otherwife. 

L.  C.  y.  Then  I  mull  tell  you,  Mr.  Charnock, 
you  have  been  very  much  mifinformed ;  for  if 
all  that  is  contained  in  this  Ad  of  Parliament 
that  you  mention  was  common  Law  before,  there 
would  have  been  no  Occafion  for  the  making  a 
new  Ad  of  Parliament. 

Char.  My  Lord,  I  do  not  fay  chat  all  Things 
in  this  Ad  of  Parliament  were  Law  before,  be- 
caufe  there  are  feveral  Things  in  it  that  have  not 
been  Law  before.  But,  my  Lord,  there  are  fe- 
veral Things  befides;  and  particularly  thofe  two 
Things  which  I  now  defire,  a  Copy  of  the  Indid- 
ment  and  Council  to  affift  me,  were  Things  that 
were  agreeable  to  Law  before ;  and  I  muil  take 
the  Liberty  to  appeal  to  a  Judge  that  I  fee  upon 
the  Bench,  my  Lord  Chief  Juftice  T^reh,  ?.s  to  his 
own  Opinion,  and  defire  he  would  pleafe  to  de- 
clare, whether  formerly  in  a  Conference  between 
the  Lords  and  the  Commons  he  did  not  deliver 
his  Opinion,  That  it  was  the  common  Law,  that 
a  Prifbner  Ihould  have  a  Copy  of  his  Indidment, 
and  Council  to  aflift  him. 

L.C.y.  Here  is  my  Lord  Chief  Juftice  T)-eby,you 
hadbeft  to  apply  yourfelf  to  him  for  his  Opinion. 

L.  C.  y.  Treby.  Pray,  Sir,  What  is  your  Que- 
ftion  you  would  ask  me? 

Char.  My  Lord,  I  am  here  for  my  Life,  and 
muft  take  all  the  Advantages  that  I  can ;  I  am  here 
Arraigned  for  a  very  grievous  Offence ;  I  defire  I 
may  have  a  Copy  of  the  Indidment,  and  Council 
to  aflift  me  in  my  Defence.  Here  is  an  Ad  of  Par- 
liament, out  of  the  Equity  of  which  I  apprJier.d, 
I  ought  to  have  fbmeAd vantage;  for  I  am  inform- 
ed that  what  I  defire  was  common  Law  before 
the  making  of  the  Ad;  and  particularly  that  your 
Lordfliip's  Opinion,  in  a  Conference  between  the 
two  Houfes,  was,  that  the  Prifbner  ought  to  have 
thofe  Advantages  by  the  common  Law. 

L.C.y. "treby.  Then,  Sir,  I  take  your  Queftion  to 
be  this :  You  would  have  my  Opinion  to  be  declared. 
That  this  Ad  which  was  lately  pafs'd  for  regula- 
ting Trials  in  Cafes  of  High-Trcafbn,  and  all  the 
Particulars  in  thatAd,were  common  Law  before. 

Char.  No,  my  Lord,  I  do  not  fay  that  all  the 
Particulars  in  the  Ad  were  common  Law  before. 

L.  C.  y.T'reby.  Then  pray.  Sir,  name  your  Parti- 
culars, and  I  will  endeavour  to  give  you  an  Anfwer. 

Char.  My  Lord,  the  Particulars  that  I  do  ask 
are  thefe,  Firft,  that  I  may  have  a  Copy  of  the 
Indidment,  and  Council  to  advile  me,  becaufe  it 
is  a  grievous  Crime  I  ftand  here   acculed  oi,  and 

that 
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that  I  may  have  them  to  affift  me  at  my  Trial  in    Council  ;  Was  there  Council  allow'd  to  come  to 


Counci 
Court :  This  I  do  infill:  upon  from  the  Equity  of    them  ? 
the  Aft  of  Parliament  and  your  Lordfhip's  Opi- 
nion at  the  Conference  that  it  was  common  Law 
before. 

L.  C.  J.  ^rehy.  Asto  my  Opinion  about  the  hav- 
ing a  Copy  or  Council,  1  do  not  think  or  believe, 
that  I  ever  faid  that  it  was  common  Law. 

Char.     My  Lord,  I  beg  your  Pardon  ;    I  was 


Sir  Thomas 
Trcvoi-. 


Mr.  Attorney  General.  My  Lord, 
there  was  Order  given,  that  their 
own  Couticil  that  they  defired  fhould 
come  to  them. 

Mr.  Baker.  My  Lord,  asfoon  as  ever  they  de- 
fired  Council  there  was  an  Order  for  it,  and  lefc 
with  the  Jaylor,  that  he  fhould  permit  the  Council 


informed  your  Lordfliip  had  delivered  fuch  an     to  come  to  them,  and  be  with  them  in  private. 
Opinion,  at  a  Conference  between  the  Lords  and         L.  C.  J.    Then  tho'  you  had  not  your  Council 


the  Commons:  But  I  defire  the  Affiftance  of  Coun- 
cil becaufe  I  my  felf  am  ignorant  of  the  Law; 
and  particularly  as  to  this  Point,  whether  I  am 
not  intitled  to  the  Equity  of  this  Adl  of  Parlia- 


come  to  you  till  Saturday.,  it  was  your  own  Faulty 
for  you  hid  an  Order  for  Council  as  foon  as  you 
defired  it ;  and  even  from  Saturday,  is  a  realbnable 

^  Time  enough  to  prepare  for  anfwering  the  Que- 

ment  •    for  irnow  having'  pafs'd  both  Houfes  of    ftion,  whether  Guilty  or  Not  Guilty. 
Parliament    and   had  the  Royal  Aflent,  it  is  a         Char.  Ifuppofe  Mr.  £^/e  is  in  Court,  who  gave 
POod'  Law;    and  though  it  be  to  take  its  Com-     'Roiice on  IVednefday^  and  I  acknowledge  he  came 
mencement'on  the  25th  of  this  Month,  yet  that     upon  the  'Thurfday,  and  asked  if  I  would  have  any 
"    ■■  "  '     ""      "^      '  "     Body  come  to  me ;    and  he  took  then  the  Names 

of  the  Council  that  I  defired  might  come  to  me; 
and  told  me  he  would  carry  them  to  Mr.  Attor- 
ney General,  and  fee  what  his  Opinion  was  of  them ; 
I  iiippofe  he  did  fb :  For  upon  Friday  he  came 
again,  and  brought  me  an  Order  for  it ;  but  when 
that  Order  was  brought,  the  Council  that  was 
defired  was  not  to  be  had,  or  at  leaft  with  very 
great  Difficulty,  becaufe  it  was  the  Time  of  the 
Affizes,  or  very  near  it,  and  Council  were  gone  or 
going  out  of  Town;  {^o  that  we  could  not  have  the 
Advantage  of  the  Order  for  Council. 

L.  C.  J.  Look  you.  Sir,  We  think  you  have 
had  convenient  Notice,  with  Liberty  of  conlblt- 
ing  whom  you  had  a  mind  to  ;  if  you  have  nea:- 
leftcd  your  Opportunity  of  confulting  them,  you 
mufi:  blame  your  felf,  and  no  Body  elle  ;  we  muft 
go  on  according  to  Law. 

Mr.  Att.Gen.  My  Lord,  they  had  the  Liberty 
of  naming  their  own  Counci],  and  the  Names 
were  brought  to  me,  and  as  ibon  as  ever  they 
were  fo  brought,  thofe  that  were  named  had  Leave 


I'hich  is  the  Law  of  all  Laws,  the  Reafon  and 
Equity  of  it,  is,  and  always  will  be,  the  fame. 

L  C.  7.  No,  Mr.  Cbarnocky  that  does  not  fol- 
low, that  becaufe  the  Wifdom  of  the  Law-ma- 
kers has  thought  it  to  be  equitable  de  fiituro^there- 
fore  it  fliould  be  Law  now  ;  which,  as  I  told  you 
before,  is  the  Rule  that  we  are  to  go  by  ;  it  is 
Equity  and  Juftice,  that  the  Proceedings  be  ac- 
cording to  this  Aft  of  Parliament,  from  and  al- 
ter the  25th  of  this  Month  ;  but  it  is  not  Juftice 
that  fuch  Proceedings  fhould  be  till  then,  becaufe 
notaccording  to  Law.  ,    r    mt 

Char.  My  Lord,  the  Ground  of  all  Laws  is 
Equity';  and  certainly  it  cannot  be  Equity,  that  a 
Prifoner  fhould  make  his  Defence  againft  an  Accu- 
fation  in  Writing,  without  having  a  Copy  of  it. 

L  C.  J.  The  Time  of  the  Court  muft  not  be 
fpent  in  this  Manner;  you  have  been  already  told, 
that  by  Law  you  are  not  to  have  a  Copy  of  the 
Indiftment ;  but  you  are  to  plead  without  having 
any  Copy ;  for  there  is  no  Law  now  in  being  that 
allows  the  giving  of  fuch  a  Copy,   and  'tis  but  a 


fhort  Queftion  that  you  are  asked  in  order  to  your  to  go  to  the  Prifon  to  them,  and  they  had  a  fur- 
Trial-  i;/^;.  Are  you  Guilty,  or  Not  Guilty?  ther  Order  than  the  firft,  which  was,  that  their 
Char.     My  Lord,  it  is  impofTible  for  me  to  go  Friends  fhould  be  permitted  to  come  to  them  ; 
to  Trial  prefently,  and  without  the  AfTiftance  of  but  that  was  not,  as  it  was  not  convenient  to  be, 

my  Council.  . 

L.  C.  J.     Why,  had  you  not  Notice  of  your 


Trial  ? 

Char.    My  Lord,  I  confefs  I  had  Notice, upon 

IVednefday  laft. 

L.  C.  j.     Had  you  not  your  Council  with  you 

fince  that'  ,     ,  n. 

Char.  Yes,  my  Lord,  I  had  on  Saturday  lalt ; 
but  from  that  Time  I  have  not  been  able  to  pre- 
pare my  felf,  as  I  think  I  ought ;  and  I  cannot 
conceive  but  that  I  fhould  have  the  AfTiftance  of 
fome  Council  to  diredl  me  in  my  Trial ;  for  here 
is  a  very  great  Crime,  and  heinous  Charge  laid 
againft  me  in  this  Indidtment,  and  I  am  very 
ignorant  inallLaw  Proceedings. 

L.  C.  J.  It  is  very  reafonable  that  there  fliould 
be  convenient  Notice  given  to.all  Perfons  in  your 
Circumftances;  and  truly  this  Day  Seven-night,  is 
a  very  convenient  Notice;  efpecially  you  having 
had,  by  your  own  Confeflion  and  Acknowledg- 
ment, Council  with  you  in  the  mean  Time. 

Char.  But,  my  Lord,  what  is  the  Advantage 
of  having  Notice,  if  one  have  not  Privilege  of 
Pen  Ink  and  Paper,  and  one's  Council  and 
Friends  coming  to  them,  and  Privacy,  without  the 
Prefence  of  the  Jaylor?  r  ^      .r-     , 

L.  C.  J.    What  fay  you  that  arc  oi  the  King  s 


in  private;  but  the  other  Order  was,  that  the 
Council  fliould  fpeak  with  them  in  private,  and 
not  in  the  Prefence  of  the  Jaylor. 

L.  C.  y.  Pray  hear  what  Mr.  Attorney  fays, 
that  your  Council  was  ordered  to  be  with  you  in 
private. 

Char.  But  there  was  no  Order,  my  Lord,  for  my 
Sollicitor  to  be  with  me  in  the  Abfence  of  the  Jaylor, 
who  is  the  only  proper  Perfon  for  the  confulting 
with,and  forgoingabout  tofummon  the  WitnefTes. 

L.  C.  J.  We  think  you  have  had  convenient 
Notice,  and  all  the  Allowances  that  can  be  in 
fuch  a  Cafe.     Ask  him  to  plead. 

CI.  of  Arr.  Robert  Cbarncck,  Are  you  guilty 
of  the  High-Treafon  whereof  you  ftand  indided, 
or  Not  Guilty  ? 

Char.  My  Lord,  I  hope  you  will  give  me 
fome  more  Time  to  get  my  Witnefles,  that  are 
now  abfent;  fevcral  of  them  are  ten  Miles  out  of 
Town ;  and  therefore,  I  would  beg  your  Lord- 
fliip to  give  me  fome  Time. 

L.  C.  J.  Why,  is  ten  Miles  fuch  a  Diftance, 
that  you  could  not  have  your  Witncffes  between 
this  Day  feven-night  and  this  Day  ?  but  befides, 
Mr.  Cbarnock,  what  you  now  urge  is  out  of  T  ime, 
you  fpeak  too  foon  to  put  off  the  Trial,  for  there 
can  be  no  Trial  till  Ifiue  joined  ;  and  that  can- 
not be  till  Plea  pleaded. 

Char. 
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Ch.  My  Lord,  I  was  never  inftrudted  inQuerks 
of  Law,  nor  bred  up  to  the  Law  ;  and  1  hope 
your  Lordfhips  will  take  care  that  I  be  not  hurt 
for  Want  of  Knowledge  in  the  Forms  of  Law. 

L.  C.  J.  You  mayaffure  yourfelf,  Mr.  Charnock^ 
you  fhall  not  be  hurt  by  your  Ignorance  in  the  Law. 
Al!  the  Harnn  you  will  receive  will  he  for  having 
done  contrary  to  the  Law,  and  there  is  none  of 
yourCouncil,if  they  have  been  faithful  to  you,  but 
muft  tell  you  the  {ame  Things  we  tell  you  now. 

Char.  My  Lord,  if  I  am  to  have  no  Council, 
I  muft  defive  that  the  Court  would  be  plcaied  to 
take  the  greater  Care  of  me  :  For,  as  I  have  been 
informed,  that  was  the  Reafon  of  the  Practice  of 
denying  Council,  that  the  Court  fhould  be  of 
Council  for  the  Priioner. 

L.  C.  J.  Mr.  Hardejiy,  ask  him  whether  he  be 
guilty, or  not  guilty. 

CI.  cfAr.  KobertCharnock^  are  you  guilty,  or 
not  guilty? 

Char.     Not  guilty. 

CI.  of  At.  Culprit,  how  will  you  be  try'd  ? 
Char.     By  God  and  my  Country. 
CI.  of  Ar.     God  fend  you  a  good  Deliverance. 
Edward  K/iifr,  How  fay  you.  Are  you  guilty  of 
the  High-1  reafon  whereof  you  fland  indided,  or 
not  guilty  ? 

Kijig.  My  Lord,  I  beg  the  fame  Favour  that 
Mr.Chamockhas  done,  that  I  may  have  fome  more 
Time  to  prepare  for  my  Trial,  and  a  Copy  of  the 
Indidtment,  and  Council  afllgned. 

L.  C.  J.  But  you  hear  what  has  been  faid  to 
Mr  Cbarimck  upon  thofe  Points,  and  the  fame 
Ri'Ie  that  was  g'ven  in  his  Cafe,  you  muft  expedl 
will  be  in  your  Cafe. 

CI.  of  Ar.  What  fay  you,  are  you  guilty  or  not 
guilty  ? 

Ktn^.     Not  guilty. 

CI.  of  Ar.     Culprit.,  how  wilt  thou  be  try'd  ? 
King.     By  God  and  my  Country. 
CI.  of  Ar     God  fend  thee  a  good  Deliverance. 
Thomas  Keyes,  are  you  guilty  of  the  fame  High- 
Treafon,  or  not  guilty  ? 

Keyes.  My  Lord,  I  have  had  no  Council  at  all. 
L.  C.  J.  But  you  might  have  had  if  you  would ; 
you  hadi  an  Order  for  it  as  well  as  the  others. 

Keyes.    My  Lord,  I  was  a  Servant  to  Captain 
Porter;  I  was  not  able  to  fee  any  Council. 

L.  C.  J.  But  you  can  tell  whether  you  are 
guilty,  or  not  guilty. 

CI.  of  Ar.    Art  thou  guilty,  or  not  guilty  ? 
Keyes.     Not  guilty. 

CI.  of  Ar.    Culprit,  How  wilt  thou  be  tried  ? 
Keyes.     By  God  and  my  Country. 
CI.  of  Ar.     God  fend  thee  a  good  Deliverance. 
Charnock.     My  Lord,  1  defire  I  may  have  the 
Favour  of  Pen,  Ink  and  Paper,  upon  my  Trial. 
L.  C.  J.     Yes,  yes,  you  Ihall  have  it ;   and  if 
you  have  a  Mind  to  it,  you  fhall  have  the  Indid- 
ment  read  to  you  in  Latin. 

Char.  My  Lord,  mylgnorance  in  Forms  of  Law 
made  me  not  ask  that  before,  becaufeldid  not  know 
whether  I  Ihould  properly  ask  it  or  not :  And  I 
do  not  know  whether  I  (hould  ask  it  properly  now. 
L.  C.  J.  Yes,  it  is  a  very  proper  time  to  ask  it, 
and  you  fhall  have  it,  if  you  have  a  mind  to  it. 

Char.  My  Lord,  I  do  really  defire  it,  if  it  be 
a  proper  Time  for  me  to  have  it. 

L.  C.  J.     Read  the  Indidlment  in  Latin. 
Char.    And  now,  my  Lord,  I  hope  your  Lord- 
fhip  will  pleafe  that  I  Qiall  have  Pen,  Ink  and  Pa- 
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per,  that  1  may  make  the  beft  Obfervations  I  can* 
fince  I  cannot  have  a  Copy. 

CI.  of  Arr.     Juratores  pro  Domino  Rege  fuper 
facrtim  fuuinprejentant quod  Kobertus  Charnock  nu- 
per  dc  Parocbia  San6it  dementis  Dacorum,  in  Com. 
pradtHo,  Gcnerofus  ;  Edwardus  King,  nuper  de  Pa- 
rochia  SanSli  dementis  Dacorum  in  Com.  pradiiio, 
Gcnerofus ;  &  'Thomas  Keyes,  nuper  deParochtaSan- 
flt  dementis  Dacorum,  in  Coni.prxdiflo,  Teoman,ti- 
morein  DEI  m  cordibus  fuis  non  habetites,  nee  debi- 
tumhigeanciafucc  ponderantes,fed  iiijli^atione  diabo- 
lica  moti  &  feduili,  ut  falfi  Proditores  contra  fere- 
nifjlmum,  illufiriffimum,  clementiffimum  i3  excellen- 
tiffimum  Prtticipem,  Dominum  Gultelnium  Tertiura^ 
DEI  Gratia  Anglice,  Scotix,  Francix,  S  Hibernix 
Regem,  Fidei  Defenforem,  ^c.  Supremtim,  'vertim^ 
legit imum,  legalem  &  indubitatum  Domtnum  fuum  ; 
cordialem  diletlionem,  ac  leram  ^  debitam  oledien- 
tiam,  fidclttatem  S  ligeanciam,  quas  quilthet  fubdi- 
tus  diili  Domini  Regis  nunc  erga  ipfum  Dominum 
Regem  gereret,  &  de  jure  gerere  tenttur,  fubtrahen- 
tes  &  penitus  extinguere  intendentes  £5'  machin^ntes, 
&  totts  fiiis  V'ribus  excogit antes,  deftgnantes  ^  con- 
fpirantes.,gubernationem  hujns  RegniyingUxfub  ipfo 
Domino  Rege  nunc  de  jitre  feliciter  &  debite  ftabi- 
litam  omnino  fubnjertere,    inutare  ^ii  alterare,  nee 
non  eundem  Dominum  Regem  ad  mortem  &  finalent 
deftru£ltonemponere  Sadducere ;  ac  fubditns  fuos  fi- 
deles,  &  liber  OS  homines  hnjus  Regnt  Anglic,  infer- 
%'itutem  intolerabilem  i3  mijerrimam  Ludouico  Regi 
Gallico  fubjugare  &  mancipare  decimo  Die  Februarti, 
Anno  Regnt  diSli  Domini  Regis  nunc  feptimo,  65'  di- 
njerfts  aliis  diebus  S  vicibus  tarn  antea  quam  pofteaj 
apud  Parocbiam  prcedi6iam  in  Com-  prxdiRo,  falfo, 
malitiofe,  diabolice  &  proditorie  eum  faffiffaxertnit, 
itnaginati  &  machinattfuerunt,  excogitaverunt,  de- 
fignaverunt  &  intendebant  diSluni  Dominum  Regem 
mate  occidere,  interficere  &  mtirdrare——' 
Char.     What  Word  was  that  laff.  Sir? 
CI.  of  Ar.     Mtirdrare. 

Char.     That  is  an  odd  Word,  I  can't  under- 
fland  what  it  means. 

L.  C.  J.    It  is  a  Term  of  Art,  the  Signification 
of  it  is  to  murder:  — Go  on,  Mr.  Hardeliy. 

CI.  of  Ar.  Ac  firagem  miferabilem  inter  fidelet 
fitbditos  ipfius  Domini  Regis  per  totiim  hoc  Regnt 
Angltce  facere  &  caufare  ^  eafdem  nefandiffimas, 
nequiffmas&diabolicas  proditiones  &  proditorias  ma- 
chinationes,  inte?itiones  &  propvfta  fua  prcedii^aper- 
implend'  pcrficiend'  &  ad  effeHum  redigcndum  ipfi  ii- 
dem  Robertus  Charnock,  Edzuardtis  King,  &  Tl-wnas 
Keyes,  &  quam plurimi  alii  falfi  proditores  Jurat ori- 
husprxdiilisignoti,poftea,fcilicet  eodemdectmo  dieFt- 
bruarii,Annofupra  di^o,  apud  Parochiampradi^am, 
in  Com'prxdi^o,ac  diverfis  aids  diebus  &vtcibus  tarn 
antea  quam  poftea,  ibidem  &  alibi  in  eodem  Com.  fal- 
fo,  malitiofe,  ad-vifate,  clandeftine,  frauditorie  ac 
VI  &  armis,  &c.  conveniebant,  propofuerunt,  trafia- 
verunt,  confultaverunt,  confenfaverunt  S  agreea" 
'veriint  ad  ipfum  Dominum  Regem  ex  infidiis  S  do* 
lo  percutiend'  Anglice  To  Aflaflinate,  interficienc^ 
^  murdrand'  ;  &  ad  execrabilem  borrendavi  S 
deteftabilem  Affaf/inatiovem,  Anglice  AilaiTinatlon, 
65'  interfefrionem  illas  citius  exequend'  &  perpe- 
trand'  poftea  fcilicet  eifdem  die  anno,  &  loco  uhi- 
riiomentionatis,pyoditorietra£ia'verunt, propofuerunt, 
&  confultaverunt  de  I'iis,  niodis  &  mediis  ac  tenipo^ 
re  &  locouhi,  quando,  qualtter,  S  auomodo  didutn 
Domihum  Regem  fc  ex  infidiis  facilius  interficerent, 
&confenferu?it  agree avcruttt  ^  affenferunt  quod  qua- 
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dft^hita  homines  Eqneftres,  ant  eo  circiter  de  ipfis,  that  it  is  ufual  to  have  a  Copy  of  the  Pannel  ten 
Roberto  Charmck^Edwardo  Kitig  G  'fhoma  Keyes  &  Days  before  the  Trial ;  they  are  Gentlemen  that 
Dradi^'  altts proditoribus  ignotts  ac  aliis  per  eos  con-  I  have  no  Knowledge  of, nor  can  come  at  any  Ac- 
}ii:cend'  prncuraiid'&iMpendcfid'  cumbomhardijjclo-  count  of  their  Qualifications,  fo  as  to  make  pro- 
'""'■'"''         per  Challenges. 

L.  C  J.     You  have  the  fame 'Privilege  that  is 
ordinarily  given  to  Perfons  in  your  Condition. 
Mr.  ^tt.  Gen.     There  was  Order  given  for  a 


p.'s^fclopetis,  piilvere  bornbardko&globulis  plumbeis 
onerath,  &  cunigladtis  enfibits  G  aliis  armisarmatts 
infidiati  forent  &  efent  hi  fubfejfa,  Angltce  Am- 
bulhj.Tti  etmdem  Doviinim  Kegein  tuKbedajua  tn An- 
gltce, his  Coach,  exifleutcM  ,  quando  fans  iret  in- 
%adend' ;  qtiod(i ;  qnidam  i3  competens  mmertis  de 
hominibns  tllis  fic  armatis  in  fatellites,  Anglice  the 
Guards,  ipfvus  Domini  Regis  eiim  tunc  ibidem  at- 
rendeiitcs,  "B  feaim  cxijientes  agrejfi  forent  &  eos 
devincerent,  &  cxpugnarent,  dum  alti  eorundem 
homtmnn  ficrnnatorum  ipftm  Domnnm  Regem  per- 
cuterent,  interficerent,  occiderent  &  murdrarent  ^ 
S  etiam  iidcm  Robertas  Charnock,  Edvardus  King 
£5'  Thomas  Keyes  ad  proditiones  &  oimes  prodito- 
rias  tnte7itione<;^  defignat tones  &  machinationes  fms 
prixdifids  exequend'  perpetrand'  perimplend'  &  ple- 
iiarie  ad  ejeifim  redigend'  po/lea,  fcilicet  die  S  an- 
no ultimo  fnpra  di£its,  apiid  Parochiam  prxdiBam., 
diverfos  equos  &  qtia?n  pbirima  arma,  bombardas, 
fclupos,  enfes  &  g:ladios,  ^  alia  armamenta  itiu- 
mtiones  &  res  beWcofas  &  inflrumenta  militaria 
falfo,  malitiofe,  fecrete  &  proditorie  obtinuenmt, 
emebatit,  colligerunt  &  procuraveriint  ac  emi,  obti- 
ncri  colUgt,  fc'  procurarl  caufanjerunt,  ea  intentione 
ad  ilia  in  S  circa  detcftabtlem,  horrendam  &  exe- 
crabilem  Ajfajjinationem,  Interfeifionem  &  Mur- 
drum ditJi  domini  Regis  ut  prxfertur  utend\  occu- 
pand'  &  irependend'  contra  Ligeancia  [ux  debitum, 
^  contra  pacem  diCli  Dom.  Regis  nunc,  Coronam 
^  Dio-nitates  fuas,  nee  non  contra  formam  Statuf 
in  bujufmodi  Cafu  edit'  &  prcvif. 

Char.  My  Lord,  I  defire  the  Indidment  may 
be  read  again,  for  there  isfo  great  a  Noife  in  the 
Court,  and  that  Gentleman  hath  not  themoft  per- 
fed  Delivery ;  he  is  more  ufed  to  hzw-Latin  than 
to  any  other.  But  I  beg  I  may  have  it  read  again, 
that  I  may  as  perfeftly  as  I  can  underftand  it. 
The  Indidment  was  read  again  in  Latin. 
L.  C.  J.  Look  ye,  you  that  are  the  Prifoners, 
every  one  of  you  has  the  Liberty  to  challenge  3  5  of 
thofe  that  are  returned  to  ferve  upon  the  Jury 
that  is  to  try  you,  without  fhewing  any  Caufe ; 
now  if  you  will  all  join  in  the  fame  Challenge, 
then  we  can  try  you  all  together,  as  ye  are  all  toge- 
ther jointly  in  the  Indidment  j  and  fave  the  Time 
and  Trouble  that  will  otherwife  be  unavoidable. 
But  if  you  will  not  join  in  the  fame  Challenge,  but 
every  Man  challenge  for  himfelf,  as  by  Law  he  has 
Liberty  to  do,  we  muft  be  forced  to  try  you  fingle, 
and  therefore  we  would  know  of  you,  whether  you 
defign  to  join  in  your  Challenge  or  not  ? 

Cbar.  My  Lord,  I  hope  the  Court  will  give  me 
leave  to  have  my  Sollicitor  by  me  during  my  Tri- 
al that  I  may  be  inftruded  in  fome  meafure  how 
to  manage  myfclf,  and  when  it  is  proper  for  me 
to  fpeak,  and  what. 

L.  C.  J.  No,  we  can  order  no  fuch  Thing, 
you  muft  fpeak  for  yourfelf 

Char.  My  Lord,  I  am  ignorant  ofthe  Methods  of 
Law,  and  mny  make  a  great  many  Miftakes  and 
Slips,and  omit  what  may  be  material  to  beobferved 
for  my  Defence,  and  therefore  fliall  the  more  need  a 
Friend  or  Sollicitor  to  be  by  me,  to  mind  me  of  it. 
L.  C.  J.  No,  we  cannot  dired  any  luch  Thing 
by  Law.  What  (ay  you  as  to  your  Challenges? 
Char.  As  to  the  Jury,  I  had  not  a  Copy  ofthe 
Paiioel  till  Yefterday,  and  I  have  been  informed. 


Copy  ofthe  Pannel  to  be  delivered. 

L.  C.  J.  That  was  not  of  Right,  but  of  Fa- 
vour ;  and  it  is  a  Pradice  that  has  of  late  ob- 
tained; but  for  what  you  talk  often  Days,  that 
never  was  in  any  Cafe,  nor  is  it  pradicable; 
you  have  the  fime  Favour  fhewn  you,  that  all 
other  Prifoners  have,  and  you  can  exped  no  more: 
But  you  do  not  anfwer  the  Queftion,  whether  you 
will  join  in  your  Challenges  or  not  ? 

Cbar.  It  is  an  indifferent  Thing  to  me,  my  Lord. 
L.  C.  J.    Do  you  agree  to  it,  Mr.  King  ? 
King.     My  Lord,  I  do  not  well  underltand  it, 
I  am  ready  to  do  any  Thing  I  (hould. 
L.  C.  J.  What  fay  you,  Keyes  ? 
Keyes.     My  Lord,   I  have  had   no  Council  at 
all,  to  advife  me  about  any  Thing. 

L.  C  J.  I  tell  you  what  the  Law  is  in  flich 
Cafes  ;  You  may  every  Man  of  you  challenge  35 
peremptorily  without  Caufe,  but  if  you  do  not 
all  agree  in  the  fame  Challenges,  ye  cannot  be 
tried  together  by  the  fame  Jury:  But  the  Court 
muft  feparate  you,  and  try  you  every  one  fingle. 

Char.  My  Lord,  I  have  got  a  Copy  of  the 
Pannel,  if  thefe  Gentlemen  that  are  by  me  do 
agree  to  join  in  the  Challenge,  I  am  very  well  con- 
tent ;  it  is  indifferent  to  me. 

L.  C.  J.  Do  you  underftand  what  is  faid  to 
you,  Mr.  King,  and  Mr.  Keyes  ?  Every  one  of  you 
may,  without  fhewing  any  Caufe,  except  againll  35 
of  thofe  that  are  returned  of  the  Jury  which  arc 
to  try  you,  if  you  have  no  mind  that  thofe  fhould 
be  fworn  ;  but  then  if  each  of  you  do  feverally 
challenge  35,  ye  cannot  be  tried  by  the  fame  Jury. 
Cbar.  I  hope,  my  Lord,  ifIdochallenge,asI  do 
not  know  how  I  fhall  be  enabled  without  knowing 
their  Qualifications,  the  Court  will  put  me  in  mind 
when  1  come  near  the  Number,  that  my  challeng- 
ing may  not  injure  me;  becaufe  I  am  ignorant  in 
the  Law,  and  perhaps  may  flip  in  point  of  Number  ; 
and  therefore,  I  would  beg  that  your  Lordlhips 
would  a'low  me  a  Sollicitor  to  affift  me,  and  put 
me  in  Mind,  that  T  may  not  run  into  Errors. 

L.  C.  J.  You  have  been  told  over  and  over, 
that  we  cannot  do  that  ;  the  Court  will  take  care 
that  you  be  informed  in  Time,  that  you  do  not 
exceed  in  challenging  a  greater  Number  than  you 
ought :  \V  hat  fay  you,  Mr.  King  ?  Do  you  agree 
that  one  fhall  make  Challenges  for  you  all  ? 

King.  I  do  agree,  that  whatfoever  Exception 
Mr.  Charnock  makes,  I  will  abide  by. 

Char.  My  Lord,  I  cannot  but  think  it  hard, 
that  I  have  not  either  Council  or  Sollicitor  ;  my 
Council  that  I  had  are  out  of  Town. 

L  C.  J.  WMiy,  was  there  no  Council  but  thofe 
that  are  gone  the  Circuit  ? 

Mr.  Att.  Gen.  My  Lord,  he  had  Order  firft 
for  one  Council,  and  then  for  another, and  whom- 
foever  he  named  he  had  Order  for. 

L.C.J.     If  you  will  chulc  none  but  thofe  you 
cannot  have,  that  is  your  own  Fault ;  You,  Mr. 
Keyes,  will  you  join  in  the  Challenge? 
Keyes.     Yes,  with  all  my  Heart. 
CI.  of  Ar.     Then  you  the  Prifoners  at  the  Bar, 

thofe 
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ihofe  Men  that,  you  fhall  hear  calkd  and  per'fb- 
nally  appear,  are  to  paft  between  our  Sovereigu 
Lord  the  King,  and  you,  upon  Trial  of  your  ie- 
veral  Lives  and  Deaths :  If  therefore  you,  or  any 
of  you,  will  challenge  them,  or  any  of  them, 
your  Time  is  to  fpeak  unto  them  as  they  come  to 
the  Book  to  be  fworn,  and  before  they  be  fworn. 
Then  thofe  of  the  Pannel  that  had  appeared 

were  called,  and  the  Prifbners  challeng'd  33. 

And  the  Names  of  thole  that  were  fworn 

are  as  follow. 
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Samuel  Harwer^ 
Jonas  Morley, 
Anthony  Khtrfe^ 
Jcifper  Hodgsdeii, 
IVilliam  Farnhorougb^ 
IVilliarn  Birdy 


^  Simon  Smith, 
Thomas  Dunck^ 
Richard  Heath, 
John  Mills 
James  Ketwich   and 
Chriftopbcr  Kedknap. 


Then  Proclamation  for  Information,  and  the 
Witnefles  appearing,  was  made  in  ufual  Form. 

CI.  of  Ar.  Rohert  Char  nock.  Hold  up  thy  Hand, 
CJVbicb  he  dtdj  :  Edward  King,  Hold  up  thy 
Hand,  flVhich  he  didj  :  T'homas  Keyes,  Hold  up 
thy  Hand,  (IVbicb  he  did)  :  You  Gentlemen  of 
the  Jury,  look  upon  the  Prifoners,  and  hearken  to 
their  Caufe  ;  They  ftand  indicated  by  the  Names 
of,  ^c.  (prout  in  the  Indictment,  mutatis  mutan- 
dis)  And  againft  the  Form  of  the  Statutes 

in  that  Caie  made  and  provided.  Upon  this  In- 
diftment  they  have  been  Arraigned,  and  there- 
unto have  ieverally  pleaded.  Not  Guilty,  and  for 
their  Trial  have  put  themfelves  upon  God  and 
their  Country,  which  Country  you  are  :  Your 
Charge  is  to  enquire  of  them,  and  every  of  them, 
■whether  they  be  Guilty  of  the  High-Treafbn 
whereof  they  ftand  indifted,  in  Manner  and  Form 
as  they  ftand  indided,  or  Not  Guilty  ;  if  you  find 
them  or  any  of  them  Guilty,  you  are  to  enquire 
what  Goods  or  Chattels,  Lands  or  Tenements 
they  had,  at  the  Time  of  the  High-Treafon  com- 
mitted, or  at  any  Time  fince.  If  you  find  them, 
or  any  of  them,  Not  Guilty,  you  are  to  inquire 
■whether  they  fled  for  it ,  if  you  find  that  they, 
or  any  of  them,  fled  for  it,  you  are  to  inquire  of 
theirGoods  and  Chattels,as  if  you  had  found  them 
Guilty ;  if  you  find  them  Not  guilty,  nor  that 
they  did  fly  for  it,  you  are  to  fay  fo,  and  no  more 3 
and  hear  your  Evidence. 

Mr.  Mountagtie.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  of  this  Jury  ;  The  Record 
that  has  been  now  read  unto  you,  is  an  Indidt- 
ment  of  High-Treafbn,  which  charges  the  Three 
Prifoners  at  the  Bar,  Robert  Cbarnock,  Edward 
King,  and  'Thomas  Keyes.,  with  a  Traiterous  Con- 
fpiracy,  and  Defign  to  fubvert  the  Government  of 
this  Kingdom,  and  to  murder  the  King,  and  to 
bring  the  Subjects  and  Freemen  of  this  Kingdom 
into  Slavery  and  Subjefiion  to  the  French  King  ; 
and  to  this  End  the  Indiftment  fets  forth  ;  That 
upon  the  Tenth  oi'  February  hi\:,  and  diverfe  other 
Times,  as  well  before  as  after,  at  the  Parifli  of 
St.  Clements  Danes,  in  the  County  of  Middlefex, 
thefe  three  Prifoners  at  the  Bar,  with  diverfe  other 
Traytors  unknown,  did  Confult  and  Agree,  to 
AffiiTinate  the  Perfon  of  our  Sovereign  Lord  the 
King,  as  he  was  riding  in  his  Coach  ;  and  did 
likewife  agree,  that  Forty  Horfemen,  of  which 
they  themfelves  were  to  be  part  of  the  Number, 
fhould  lie  in  Ambufti,  and  fet  upon  the  King, 
fo  being  in  his  Coach,    and  upon  the  Guards 
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that  were  to  attend  him  :  And  it  li.lcewlfe  charges 
them  with  buying  Horfes  and  Arms,  for  the 
Execution  of  this  Wicked  and  Villainous  Inten- 
tion :  To  this  they  have  pleaded  Not  guilty 
We  niall  call  ourWitnefres,and  prove  this  Matter 
upon  them  ;  and  then  we  doubt  not,  but  you.  Gen- 
tlemen, will  dojuftice  according  to  your  Evidence. 

Mr.  Att.  Gen.  My  Lord,  and  you  Gentlemen  of 
the  Jury,  thcfe  Gentlemen  at  the  Bar  ftand  indift- 
ed  for  amoft  Horrid  and  Barbarous  Confpiracy,  to 
Aflafiinateand  Murder  hisMajefty'sRoyalPerfon : 
Gentlemen,  this  AfTafrmation  was  to  be  feconded 
with  an  Invafion  from  France,  where  Troops  lay 
ready  at  Calais,  as  foon  as  the  difmal  Stroke  was 
given,  to  have  landed  upon  our  Coafts;  which  if 
it  had  taken  Effeft  we  had  not  only  fuffered  that 
moft  unfpeakable  Lofs  of  the  King,  but  it  would 
have  made  an  End  of  all  our  Liberties  and  Laws 
at  once. 

Gentlemen,  This  Offence  in  its  Nature^  is  Co 
Horrid  and  Barbarous,  that  as  it  needs  no  A<»gra- 
vation,  fo  it  is  incapable  of  having  any,  by  any 
Words  that  can  be  ufed ;  for  the  very  Namino- 
of  an  Affaflination  of  a  King,  carries  fuch  Hor- 
ror and  Deteftation  in  its  felf,  to  all  honeft  Peo- 
ple, that  it  is  impofTible  to  aggravate  it  by  any 
ExprefTions  that  can  be  ufed  about  it.  But  there 
is  this  peculiar  Confideration  to  be  had,  by  all 
Englijlj  Men,  who  love  their  Country,  that  this 
defigned  AfTanination  upon  the  Perfon  of  His 
Prelent  Majefty,  was  to  take  away  the  Life  of  a 
King,  who  every  Body  knows  firft  ventured  his 
own  Life,  to  reftore  our  Religion,  Laws  and  Li- 
berties, when  they  were  juft  expiring  under  the 
Oppreffion  of  Popery  and  Tyranny.  And  as  he 
ventured  his  Life  firft  to  reftore  'em  ;  Co  he  has 
fince,  upon  all  Occafions,  with  the  utmoft  Hazard, 
expofed  his  Royal  Perlbn  to  the  moft  imminent 
Dangers,  for  the  preferving  and  maintaining  our 
Religion,  Laws  and  Liberties,  againft  the  Pow- 
er and  Violence  of  the  common  Enemy:  This 
Confideration  to  all  true  EngltJIj  Men  muft  have 
a  very  great  Vi/'eight,  and  create  thegreateft  Hor- 
ror and  Deteftation,  both  of  the  barbarous  De- 
fign^and  of  all  thofe  who  had  any  Concern  or  Hand 
in  it,  to  attempt  upon  the  Life,  not  only  of  a 
King,  but  of  fuch  a  King. 

Gentlemen,  when  you  hear  the  Evidence  that 
we  fhall  offer  to  you,  to  prove  this  bloody  Con- 
fpiracy againft  thefe  Prifoners,  I  doubt  not  but 
that  there  will  be  enough,  and  more  than  enough, 
to  fatisfy  all  true-hearted  Englip  Subjeifts,  and 
all  People  that  have  a  Defire  to  preferve  our  Con- 
ftitution  and  Government,  in  what  Danger  we 
and  our  Pofterity  were  of  being  uttcrl)-  ruined, 
and  involved  in  a  common  Deftrudion.  I  ftall 
not  detain  you  longer  with  any  Dilcourfe  about 
the  Heinoufnefs  of  this  Offence,  becaule  every 
Man's  own  Thoughts  cannot  but  fuggeft  to  him, 
how  difmal  the  Confequences  muft  have  been,  if 
fb  fatal  a  Stroke  had  been  given. 

But,  Gentlemen,  I  muft  crave  leave  to  take  up 
fo  much  of  your  Time  as  to  open  how  this  Bloody 
Execrable  Confpiracy  was  firft  framed,  and  atter- 
wards  carried  on  by  the  Fnlbners  at  the  Bar,  to- 
gether with  others,  till  it  was  \ery  near  putting  in 
Execution,  had  not  the  infinite  Mercy  of  God 
prevented  it,  by  a  timely  Difcovery. 

Gentlemen,  this  Conljiiracy  was  firft  framed 
and  coniiilted  upon  the  laft  Year;  there  were  le- 
veral  Confutations  and  Meetings,  at  ieveral  Pla- 
ces about  the  Town,  for  this  Purpole ;  then  and 
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at  thofe  Confultations  and  Meetings,  there  were         In  c  ^^ i-    ..  •   .  . 

prefent  Capt.  Porter,  the  Prifoners,  and  others  of    they   > 
whom  you  will  have  an  Account  from  the  Wit-     Keti/in 


at  thofe  Confultations  and  Meetings,  there  were^     ^  In  order  to  make  this  Matter   the  more  furc, 

did   appoint  Two  to  lodge  and  wait   at 

Jington,  near  the  Guards;  who  were  to  give 

neflfes ;  and  at  that  Time  they  had  an  Expedla-     Notice,  when  the^King  went  abroad :  And  they 


tion  of  CommifTions  from  the  late  King,  to  autho- 
rize the  Defign  ;  that  not  coming,  they  yet  refol- 
ved  to  put  it  in  Execution  before  the  King  went 
away.  But  becaufe  the  French  Troops  were  then 
not  in  a  Readinefs  to  come  over  hither,  to  proted 
them,  after  the  Execution  of  the  bloody  Defign,  it 
was  necelTary  for  them  to  fly  thither  for  Shelter ; 
and  therefore  they  endeavoured  to  procure  a  Vef- 
fel  to  be  ready  to  carry  them  over  to  France.  But 
they  could  not  get  a  Veflel  time  enough  ;  and  then 
the  King's  going  over  into  Flanders  quickly  after, 
prevented  the  Execution  of  the  Defign^  for  that 
Time,  and  fo  Matters  refted  till  the  King's  Return. 
About  two  or  three  Months  ago,  Sir  George 
Barcley,  who  is  an  Officer  in  the  late  King  James's 
Guards  in  France  ;  and  fome  other  Officers,  with 
Sixteen  or  Eighteen  Troopers  in  thofe  Guards, 
privately  came  over  from  France  to  put  this  Defign 
in  Execution  ;  and  he  did  acquaint  Mr.  Porter 
and  Mr.  Cbarnock  with  the  Defign,  knowing  that 
they  had  been  engaged  in  the  Matter  before,  and 
fo  could  not  but  expedl  that  they  would  readily 
a/Tifl:.  This  Defign  was  treated  and  confulted  of 
between  them  at  feveral  Times,  and  in  feveral 
Places,  at  Captain  Porters,  and  Mr.  Charnock's 
Lodgings  in  Norfolk-ftreet ;  at  the  Glohe  Tavern 
in  llatt on-Garden,  the  'Nags-head  Tavern  at  St. 
James's,  and  feveral  other  Places ;  feveral  Con- 
fultations and  Meetings  were  had  between  the 
Prifoners  at  the  Bar,  and  others,  whom  you  will 
hear  named  at  thefe  Meetings ;  feveral  Ways  and 
Methods  were  propofed,  how  it  (hould  be  beft 
effefted ;  it  was  propofed  by  fome,  that  it  Ihould 
be  done  by  Ambufcade,  that  fhould  be  laid  near 
the  King's  Houfe  at  Richmond,  fuch  a  Number  on 
Foot  were  to  lie  in  the  Wood,  there  ready  to 
attack  the  King  as  he  came  by,  and  the  reft  of 
the  Confpirators  at  the  fame  Time  to  fall  on  the 
Guards.  But  this  Method  was  not  fo  well  appro- 
ved of,  as  that  which  was  afterwards  propofed 
and  agreed  to  :  That  is,  there  were  to  be  three 
Parties  of  them,  and  the  Place  was  the  Lane, 
lying  between  BreiitfordiLnd  7'tirnham-Green,nt  the 
End  next  1'nrnham  Green,  which  the  King  ufed  to 
pafs  thro',  upon  his  Return  from  Richmond:  The 
Order  and  Method  of  the  Defign  was  this  ;  Sir 
George  Barcley,  with  Eight  or  Ten  more,  was  to 
attack  the  Coach,  and  by  firing  into  it,  to  have 
killed  the  King,  and  all  in  it,  and  the  reft  were 
to  attack  the  Guards,  in  two  Parties,  on  each 
Side  of  the  Lane,  vi\\tr toi  Mr.  Charnock  and  Por- 
ter were  to  command  one,  and  Brigadier  Roo^tt'oo^/ 
the  other.  In  order  to  lee  how  feafible  this  Defign 
might  be,  the  Prifoner  King,  Capt.  Porter,  and 
Knightly,  were  to  go  and  furvey  the  Place  ;  and 
the  next  Day  after  that  Confultation,  they  went 
to  view  the  Ground,  and  did  very  carefully  do  it, 
both  on  this  Side  the  Water,  and  on  the  other 
Side  the  Water  ;  and  they  came  back  and  met  the 
reft  of  the  Company  at  the  Nagg  s-Head  Tavern 
late  at  Night,  to  give  an  Account  what  they  had 
done  in  order  to  this  Enterprize.  It  was  agreed  the 
Number  fliould  be  about  Forty ;  Sir  George  Barc- 
ley was  to  make  up  about  Twenty,  Mr.  Cbarnock 
wa5  to  furnilh  Eight,  Capt.  Porter  Seven,  and  fo 
in  other  Proportions,  in  all  to  make  up  the  Num- 
ber of  Forty  ;  which  they  thought  were  enough 
to  effed  and  accomplifli  the  Defign. 


had  their  feveral  Perfons  affigned  to  whom  they 
Ihould  give  Notice,  who  thereupon  were  to  lend 
Orders  to  the  leveral  Parties ;  one  of  which  was 
Chamhers,  who  was  to  give  Notice  to  the  Prilb- 
ner  at  the  Bar  Mr.  Cbarnock,  and  there  was  one 
Durance^  who  was  to  give  Notice  to  Sir  George 
Barcley ;  and  when  fuch  Notice  was  given,  then 
they  were  to  fend  Orders  to  the  feveral  Peribns, 
who  were  to  be  concerned  in  this  bloody  Bufinefs, 
to  come  at  the  Time  appointed,  to  be  dilpofed  of 
into  their  feveral  Pofts. 

Gentlemen,  in  order  to  the  furthering  of  this 
Defign,  they  did  likewile  lend  Durance  to  go  and 
view,  and  give  them  an  Account  of  the  moft 
convenient  Inns  at  Brentford,  and  Sturnham-Green, 
and  the  Places  adjacent  j  which  were  leaft  liable 
to  Obfervation,  where  the  Men  might  be  the 
moft  conveniently  dilpofed  of,  to  lie  ready  againft 
the  Time,  when  they  were  to  execute  this  bar- 
barous Alfaflination  ;  accordingly  he  went,  and 
took  an  Account  of  the  feveral  Inns  within  that 
Compals,  and  they  were  to  be  billetted  by  Two 
or  Three  in  an  Inn,  fo  as  not  to  be  oblerved  j 
Sir  George  Barcley  and  his  Party  at  I'urnbam-Green^ 
and  the  reft  at  Brentford. 

Gentlemen,  after  they  had  thus  laid  the  Defign, 
Saturday  the  15th  oi  February  was  the  firft  Time 
pitched  upon  for  the  putting  it  in  Execution,  if 
the  King  went  abroad,  as  he  ufcd  to  do,  upon 
Saturdays,  to  Richmond  to  hunt ;  and  if  they  had 
Notice  from  Durance  and  Chamhers,  that  he  was 
fo  to  do,  which  Notice  they  had  ;  and  every  Thing 
was  prepared  in  order  to  have  perpetrated  this 
villainous  Defign  ;  but  it  happened  that  the  King 
went  not  abroad  that  Day,  of  which  they  had 
Notice  about  Noon  from  Chamhers  to  Cbarnock, 
and  Cbarnock  lent  Word  fo  to  Porter's  Lodgings, 
and  then  the  Order  for  their  getting  together  was 
countermanded,  and  the  Note,  by  which  Cbar- 
nock fent  Word,  was  fublcribcd  with  the  Name  of 
Rohinfon  ;  which  you  will  hear  is  a  Name  he  goes 
by,  as  well  as  by  that  of  CW;/w-^. 

Thus  they  were  difappointed  at  that  Time,  but 
they  were  not  difcouraged  from  purfuing  this  in- 
human Enterprize  j  but  refolved  to  go  on  the 
next  Opportunity  that  Ihould  be  given.  And  to 
omit  feveral  Things  that  intervened,  which  the 
WitneflTes  will  give  you  an  Account  of,  on  the 
Friday  following  they  met  again,  to  have  every 
Thing  ready  againft  the  next  Day,  which  was 
Saturday  the  22d  oi February ;  when  they  expeded 
the  King  would  go  abroad,  as  he  ufually  did  on 
that  Day  of  the  Week  ;  and  that  Meeting  was  at 
the  Sun  Tavern  in  the  Strand,  and  there  were  pre- 
fent Capt.  Porter,  Sir  IVilliam  Perkins,  Sir  Gtorve 
Barcley  and  Mr.  Cbarnock  ;  and  at  that  Time  there 
was  a  Difcourfe  amongft  them  about  the  Difap- 
pointment,  which  they  had  had  the  W^eek  before, 
and  fome  of  them  had  a  Jealouly  that  a  Difcovery 
had  been  made  of  their  Defign  :  But  then,  upon 
further  Confideration,  They  concluded,  If  it 
had  been  fo^  they  Ihould  not  have  met  there, 
but  Ihould  have  been  taken  up  :  And  therefore 
they  concluded  the  King's  ftaying  at  Home 
that  Day  was  but  Accidental,  and  lb  relblved 
to  put  their  Conlpiracy  in  Execution  the  next 

Day. 

While  they  were  there,   feveral  Perlbns  for 

whom- 


1692.  O.B. 


for  a 


whom  Capt.  Porter  had  undertaken,  that  is,  one 
Craiiboriic,  Kenrick,  and  Kcyes  the  Prifoner  at  the 
Bar,  came  to  Porter  ^  thefe  were  carried  into  ano- 
ther Room,  and  commanded  all  to  be  ready  the 
next  Day,  when  it  was  refblved  to  put  the  Af^ 
faffination  in  Execution  :  And  then  Capt.  Porter 
asked  Kenrick  for  Sherborne,  who  it  feems  had 
been  undertaken  for  i  but  it  was  anfwered,  That 
he  asked  ib  many  Queftions  about  the  Matter, 
that  he  did  not  think  fit  to  truft  him. 

The  next  Morning  they  met  again  at  Captain 
Porter's  Lodgings ;  and  there  met,  as  the  Wit- 
nefles  will  tell  you,  amongft  others,  Mr.  Pender- 
grafsy  Mr.  Keyes,  and  Mr.  Kijig ;  King  brought  a 
Aledage  to  Capt.  Porter  from  Sir  George  Barcley, 
to  know  the  Names  of  thofe  that  were  concerned, 
and  upon  that  MefTige  Capt.  Porter  writ  down 
the  Names  of  his  Men,  who  were  for  his  ^lota, 
and  fent  the  Lift  by  Cranhorne  to  Mr.  Charnock, 
to  add  his  Lift  to  it  of  the  Men  he  was  to  have 
under  him  ;  Cranborn  afterwards  came  back,  and 
brought  the  Lift  that  Capt.  Porter  fent,  with  the 
additional  Lift  fent  by  Mr.  Charnock,  written 
with  his  own  Hand,  and  fubfcribed  R.  C.  and 
Cranborne  told  them  that  Chambers  had  fent  Word, 
that  the  King  would  go  out  that  Morning  :  At 
the  Hearing  of  which  there  was  much  Joy  amongft 
them  ;  for  they  hoped  then  their  wicked  Defign 
would  be  put  in  Execution  that  Day.  There  was  a 
Pifcourfe  then  likewife,  that  Porter  had  a  Piece 
which  carried  Six  Bullets ;  and  this,  it  was  or- 
dered, ftiould  be  put  into  the  Hands  of  Pender- 
grafs,  who  was  to  be  one  of  Sir  George  Barcleys 
Men,  to  attack  and  fire  into  the  King's  Coach. 

This  was  upon  Saturday  the  22d  of  February, 
when  they  had  News  that  the  King  was  to  go 
abroad,  and  every  Thing  was  to  be  put  in  Exe- 
cution at  his  Return  from  Kichmond.  From  Cap- 
tain Porters  Lodgings  they  went  to  the  Blue  Pofts 
m  Spring  Garden  -,  but  about  12  o'clock  there 
came  News  from  Chambers,  one  of  the  orderly 
Men  at  Kenfington-,  that  the  King  did  not  go 
abroad  that  Day  :  This  put  them  into  a  very 
great  Confufion  ;  they  then  thought  fome  Difco- 
very  muft  needs  be  made  becaufe  of  the  Difap- 
pointment  two  Saturdays  together  ;  and  Keyes, 
the  Prifoner  at  the  Bar,  came  up  and  told  them, 
that  the  Guards  were  all  come  back  in  a  Foam, 
and  the  King's  Coaches  were  brought  back  to  the 
Meufe  :  And  this  confirmed  them  in  their  former 
Jealoufy  that  the  Matter  was  difcovered  ;  upon 
which  Captain  Porter,  Mr.  Pendergrafs  and  Mr. 
Keyes  went  together  to  lie  hid  fome  Time  j  but 
they  faid  they  would  fend  Keyes  to  Mr.  Cbarnock, 
to  let  him  know  where  they  might  be  heard  of; 
and  if  the  Matter  was  not  difcovered,  they  would 
ftill  go  on  to  put  it  in  Execution  :  But  they  could 
not  part  without  drinking  fome  Traiterous 
Healths,  which  the  WitnefTes  will  tell  you  of, 
to  the  Reftoring  of  the  late  King  and  his  Queen, 
and  the  Prince  of  IVales  ;  and  after  all,  one  of 
the  Company  taking  an  Orange  in  his  Hand,  be- 
gan a  Health  to  the  Squeezing  of  the  Rotten 
Orange  J  and  in  this  Manner  it  was  drunk  by  all 
of  them  before  they  parted,  tho'  they  were  under 
the  Apprehenfion  at  th^t  Time  of  being  difcover- 
ed already. 

This  is  the  Beginning  and  Progrefs  of  the  fe- 
veral  Confutations  that  were  had  for  the  Carry- 
ing on  this  execrable  Traiterous  Confpiracy.  I 
have  opened  it  fhortly  to  you,  but  you  will  hear 
it  much  fuller  in  its  feveral  Parts  by  the  WitneiP- 
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ks.  By  what  I  have  opened,  you  cannot  but  ob- 
ferve,  that  it  was  very  near  coming  to  be  execu- 
ted, if  there  had  not  been  a  Dilcovery  of  it 
Time  enough,  thro*  the  Providence  of  Almighty- 
God,  to  prevent  it.  They  had  agreed,  after  the 
intended  AfTIiflination,  to  keep  together,  till  they 
came  near  the  Town,  and  then  they  were  to  lie 
hid  till  the  French  Troops  landed,  which  they 
were  aflured  of  were  ready  upon  the  leaft  Intima- 
tion of  the  Succefs  of  this  Confpiracy. 

Gentlemen,  every  Body  may  guefs  at  the  dif- 
mal  Confequences  that  would  have  folio w'd,  had 
this  bloody  Defign  taken  EfFeCl ;  and  I  am  fure,  a? 
we  and  our  Pofterity  could  not  have  expeded  any 
Thing  lefs  than  the  perpetual  Yoke  and  Burden 
of  Slavery  and  Popery,  if  it  had  pleafed  God  to 
permit  this  Confpiracy  to  take  Efted  ;  fo  I  hope 
v/e  fhall  always  remember  the  merciful  Hand  of 
Providence,  that  hasdeteded  and  difappointed  it. 

Gentlemen,  I  fliall  not  detain  you  any  longer  ; 
I  have  opened  unto  you  Part  of  that  which  will 
more  fully  be  made  out  by  the  VVitnefiTes;  only 
I  would  obferve,  that  the  Providence  of  God  has 
not  only  made  a  Difcovcry  to  prevent  the  Execu- 
tion of  this  abominable  Villainy,  but  hath  brought 
this  Confpiracy  fo  far  to  light,  by  fuch  unque- 
ftionable  Teftimony,  that  no  Alan  can  doubt  of 
the  Reality  of  it,  which  I  hope  v.'ill  raife  in  eve- 
ry honeft  Man's  Mind  an  Abhorrence  and  Dete- 
ftation  of  thofe  Principles,  upon  which  fo  vil- 
lainous and  barbarous  a  Defigii  was  founded  ;  and 
I  think  I  may  fay,  that  after  the  Evidence  you 
will  hear  this  Day,  no  one  will  pretend  any  Doubt 
of  the  Truth  thereof,  but  either  fuch  as  are  forry 
fortheDifcovery,or  fuch  as  knew  too  much  of  the 
Confpiracy  before.  I  fliall  trouble  you  no  further, 
but  call  our  WitnefTes,  who  will  give  you  a  clear 
and  full  Account  of  this  Confpiracy.  Swear  Capt. 
Porter.  (Which  zvas  done. J 

Mr.  Sol.  Gen.  *  Captain  Porter,  I  would  not 
lead  you  with  any  Queftion,  but 
pray  will  you  give  the  Court  and 
the  Jury  an  Account  what  you  know  concerning 
any  Confpiracy  about  aflaflinating  the  King,  and 
when  it  was  to  be  done,  and  where,  and  how,  and 
by  whom  ;  and  particularly  what  relates  as  to 
that  Matter  to  the  Prifoners  at  the  Bar. 

Char.  My  Lord,  there  are  two  Things  that  I 
muft  beg  of  the  Court,  in  Relation  to  the  Wit- 
neflfes  that  are  to  be  produced  and  the  Evidence 
that  is  to  be  given  againft  me  at  this  Time  :  And 
the  firft  is,  That  before  any  of  the  Witneffts  give 
any  Evidence  againft  me,  the  reft  that  are  to  be 
fworn  and  produced,  may  be  kept  out  of  Court, 
till  they  that  are  called  have  feverally  given  their 
Evidence,  that  one  may  not  hear  what  the  other 
fays  i  That  I  fuppofe  is  but  realbnable  in  a  Cale 
of  this  Nature,  and  what  was  never  denied,  but 
always  allow'd,  as  I  have  been  informed. 

L.  C.  J.  There  is  but  one  Witnefs  fworn, 
and  I  believe,  that  there  are  none  of  the  reft 
here. 

Char.  Yes,  my  Lord,  here  is  one  Gentleman 
in  Court  whom  I  fuppofe  to  be  an  Evidence,  and 
that  is  Mr.  De  la  Rue. 

L.  C  J.  If  there  be  any  others  of  the  Wit- 
nefles,  let  them  withdraw  till  they  be  called  for  ; 
let  there  be  fome  Body  to  look  after  them  and 
attend  them.        (Which  ivas  accordingly  done.) 

L.  C.  J.  Mr.  Cbarnock,  you  have  your  Defire 
as  to  this  Matter,  all  the  reft  of  the  Witnefles  are 
•withdrawn, 

Cbar> 
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Cbiir-  My  Lord,  there  is  another  Thing  that  County,  and  before  the  Indidment  preferred. 
I  have  to  beg  of  the  Court,  and  that  is,  in  rela-  All  that  is  to  be  regarded  is,  that  no  Evidence 
tion  to  the  Evidence  in  general.  That  if  there  be  be  given  or  admitted  of  any  other  Species  of  Trea- 
any  Thing  prov'd  to  be  fpoken  in  Company,  and  fon,  but  what  is  contained  in  the  Indidment  -, 
talked  of  by  Way  of  common  Difcourfe,  or  only  for  a  Man  may  certainly  be  indided  for  a  Trea- 
in  Tollity  in  ordinary  Converfixtion,  that  may  not  fon  committed  this  Year,  and  upon  his  Trial 
be  interpreted  as  a  Proof  of  any  fettled  Defign  Evidence  may  be  given  of  the  fime  Treafon  com- 
mitted the  Year  before. 

Char.     But  then  how  can  a  Man  prepare  for 
his  Defence  ? 


or  Pradice. 

L  C.  J.  Look  you,  Mr.  Charmck,  who  can  tell 
what  the  Evidence  will  be  until  it  be  given  ? 
you  will  hear  what  is  depofed  by  the  Witnefies, 
and  you  have  Pen  and  Ink,  and  may  make  fuch 
Obfevvations  as  you  think  fit  :  When  the  Wit- 
nefles  are  heard,  you  will  have  all  the  Advantage 
that  can  be  allowed  you,  and  you  may  then  pro- 
pofe  your  Objeftions  to  the  Matter  of  their  Evi- 
dence ;  which,  no  doubt,  will  have  their  juft 
Weight  with  the  Court :  In  the  mean  time,  have 
you  any  Exception  to  this  Man's  being  a  Witnefs? 
If  you  have  no  Exception  againft  him,  then  he 
muft  give  his  Evidence  ;  and  after  he  has  deliver'd 
himfelf,  and  the  King's  Council  have  done  with 
him,  you  are  at  Liberty  to  ask  him  what  Quefti- 
ons  you  think  fit. 

Mr.  Soil.  Gen.  Captain  Porter,  I  defire  you  will 


Mr.  yitt.  Gen.  The  Time  is  but  a  Circumftartce, 
it  may  certainly  be  proved  at  another  Day  thart 
what  is  laid  in  the  Indidtment,  and  yet  very  good 
Proof;  and  fo  it  is  in  all  other  Cales,  as  well  Ci- 
vil as  Criminal. 

Char.  Mr.  Attorney  General  has  faid  enough 
I  think  to  confute  himfelf;  for  if  one  Year  may 
be  put  in  the  Indidment,  and  another  Year 
brought  in  in  the  Evidence,  how  (hall  any  Man 
be  able  to  apply  himfelf  to  his  Defence,  whole 
Thoughts  run  only  upon  the  Time  laid  in  the  In- 
diftment?  I  hope  neither  the  Court  nor  the  King's 
Council  will  come  fb  hard  upon  us,  as  to  put  our 
Thoughts  quite  out  of  all  Order,  that  when  we 
apprehend  we  are  only  to  defend  ourfelves  againft 


acquaint  the  Court  and  the  Jury  what  you  know  what  is  faid  to  be  done  this  Year,  we  muft  afrefh 
of  any  Confpiracy  to  take  away  the  Life  of  his  prepare  ourfelves  to  anfwcr  what  was  done  the 
Majefty,  when  it  began,   in  what  Manner  it  was    laft  Year. 


carried  on,  how  far  it  proceeded,  how  it  came 
to  be  difappointed,  who  were  concerned  in  it,  and 
what  relates  to  the  Prifoners  at  the  Bar,  as  to 
their  Share  therein 


L.  C.  y.  It  is  always  fo ;  for  Form  Sake,  there  is 
a  particular  Time  laid  in  the  Indidment,  but  the 
Proof  is  not  to  be  tyed  up  to  that  Time  ;  but  if 
it  be  proved  at  any  Time  before  or  after,  fo  it  be 


Capt.  Porter.  My  Lord,  I  am  unfortunately  in-     before  the  Indidtment  preferred,  it  is  well  enough 


o-ao-ed  in  this  Matter,  and  have  made  a  frank  Dif- 
covery,  to  make  the  King  all  the  Atonement  I 
can,  for  having  been  concerned  in  fuch  a  Defign. 
Some  Weeks  before  this  Confpiracy  for  Aflaffi- 
nating  the  King  was  in  Hand,  there  came  to  my 
Lodging- -— 

Mr.  yitt.  Gen.  Captain  Porter,  I  would  not  in- 
terrupt you,  but  to  put  it  into  a  Method,  and 
Order  of  Time,  will  you  pleafe  to  recoiled:  your 
felf,  and  give  the  Court  and  the  Jury  an  Account 
of  your  Knowledge  about  the  firft  Beginning  of 
this  Confpiracy  the  laft  Year  ;  I  would  not  lead 
you,  and  therefore  Task  you  the  general,  and  no 
particular  Queftion. 

Q^ar.  My  Lord,  I  fuppofe  that  any  Queftion 
about  what  was  done  the  laft  Year  is  not  at  all  to 
the  Purpofe  in  this  Cafe,  for  there  is  nothing  men- 
tion'd  in  the  Indidment  of  the  laft  Year. 

L.  C.  J.  It  is  in  the  Indidment  diverfe  Days 
and  Times,  as  well  before  as  after. 

Cbar.  The  Crime  for  which  we  are  accufed  is 
laid  to  be  the  loth  Day  of  February,  1695. 

L.  C.  J.  The  Day  is  not  material,  but  only  a 
Circumftance,  but  in  Form,  fome  Day  before  the 
Indidment  preferred,  muft  be  laid  ;  and  tho'  the 
Day  mentioned  in  the  Indidment  is  the  loth  of 
February,  yet  it  is  alfo  laid,  that  the  Things  con- 
tained in  the  Indidment,  of  which  you  are  accu- 
fed, were  done  likewife  at  diverfe  Days  and  Times, 
as  well  before  as  after,  and  fo  the  Indidment  com- 
prehends even  what  might  be  done  the  laft  Year 
as  well  as  this. 

Char.  I  beg  the  Favour  of  the  Court  in  this 
Matter,  for  fure  the  i  oth  of  February  laft  can  no 
way  be  fuppofed  to  be  in  the  laft  Year. 

L.  C.  J.  I  told  you  before,  the  Day  is  not  ma- 
terial, not  are  the  Witnefies  nor  the  King's  Coun- 
cil tyed  up  either  to  the  particular  Time  or  Place 
mention'd  in  the  Indidment,   fo  it  be  within  the 


And  not  without  great  Reafon,  for  the  Trealbn 
confifting  in  imagining  and  compafilng  the  King's 
Death,  which  may  be  manifefted  by  diverfe 
Overt  Ads,  fome  before,  fome  on,  and  others 
fince,  the  Tenth  of  February,  yet  they  are  Evi- 
dences of  one  Treafon,  which  is  the  Compafling 
the  King's  Death. 

Char.  Then  we  may  be  under  an  Obligation  to 
give  an  Account  of  all  the  Tranfadions  of  our 
Lives,  if  that  be  the  Rule. 

L.C.J.  No,  not  fo  neither,  for  that  very  Trea- 
fon alligned  in  the  Indidment  muft  be  proved, 
and  therefore  you  are  only  to  give  an  Anfwer  to 
that,  and  nothing  elfe. 

Char.  But,  my  Lord,  it  may  give  a  great  Loofe, 
and  much  hinder  our  Defence  ;  for  as  it  is  now 
defired  that  Proof  may  be  given,  of  what  was 
done  laft  Year,  at  the  fame  Rate,  the  [as  well  be- 
fore and  after}  may  fignify  feven  Years  ago. 

L.C.J.  And  fo  it  may  if  your  Confpiracy  reach'd 
fb  far,  or  did  then  begin,  and  was  afterwards  pur- 
fued  ;  this  is  not  any  Thing  that  is  unufual,  but 
the  Common  Law  is  plain  in  it.  W^ell,  what  fay 
you,  Mr.  Porter  ? 

Capt.  Porter.  My  Lord,  I  will  give  you  an  Ac- 
count, if  your  Lordfhip  pleafcth,  of  what  was 
done  this  Year  ?  and  if  any  Queftions  afterwards 
be  thought  fit  by  the  King's  Council  to  be  now 
asked  me,  about  what  paflTed  before,  I  will  anfwcr 
them  very  readily. 

Mr.  Att.  Gen.  Well  then  go  on  your  own  way, 
we  will  referve  ourfelves  till  afterwards. 

Capt.  Porter.  Some  Weeks  before  this  Defign 
was  on  Foot,  for  afiaflinating  the  King,  Sir  IVilliam 
Perkins  when  he  was  in  Town,  was  at  the  fame 
Place  where  Mr.Charnock  and  I  did  lodge  ;  it  was 
about  the  latter  End  of  January  :  He  asked  Mr. 
Cbarnock  where  he  would  be  at  Night ;  and  I  told 
them,  if  they  were  not  about  private  Bufineis,  I 

would 
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would  meet  them.  He  told  mc,  there  were  fome 
Friends  come  from  France^  and  that  fomething 
Avas  a  doing  that  would  be  for  the  Service  of  the 
King :  I  told  them,  if  any  Thing  of  that  Na- 
ture was  a  doing,  I  would  readily  engage  in  itj 
and  they  told  me  I  Ihould  know  it  very  foon. 
A  little  after  I  fell  fick  of  the  Gout,  and  could 
not  ftir  from  my  Chamber  :  But  then  Mr.  Char- 
neck  did  acquaint  me,  that  Sir  George  Barcjey^  and 
thofe  that  came  from  France^  had  brought  a  Com- 
miflion  to  raife  and  levy  War  upon  the  Perfon  of 
King  IVilliam,  and  he  asked  me  how  many  I 
could  bring  to  join  v/ith  them,  if  the  King  land- 
ed; I  defired  to  confider  of  it,  and  he  told  me 
Sir  George  Barcley  would  come  to  him  about  it. 
Accordingly,  he  and  Holmes  came  to  the  Houfe 
where  we  lodged,  in  Norfolk-frreet,  and  there 
they  were  in  private  with  Mr.  Charnock  ;  and  af- 
terwards, becaufe  I  was  lame,  and  could  not  ftir, 
they  came  into  ray  Room,  and  Sir  George  Barcley 
told  me,  he  was  glad  to  fee  me  in  good  Health, 
but  forry  to  find  mc  lame,  but  he  hoped  to  fee 
me  abroad  in  a  little  Time;  and  1  told  him,  I 
hoped  {o  too.  They  laid,  they  were  going  then 
to  Ibmc  Company,  and  they  hoped  to  lee  me  af-. 
tcrwards.  After  that  there  were  feveral  Meet- 
ings that  we  had,  particularly  at  the  Globe  Tli- 
-ucrn  in  Hatton-Gardcii,  the  Naggs-Head  at  St. 
Jdxes-flreet,  and  the  Siin-Taverii  in  the  Strand, 
and  in  all  thele  Places  we  did  confuk  together, 
which  was  the  beft  Way,  and  where  was  the  beft 
Place  to  affallinate  the  King,  when  he  came  from 
Hunting.  Sir  George  Barcley  told  us  he  had  fome 
Money  to  buy  Hories,  but  not  much,  he  had  as 
much  as  would  furnifh  about  Forty.  Capt.  Char- 
nock faid,  he  would  bring  fix  or  feven  Men,  that 
fhould  come  out  of  the  Country.  Sir  IVilliam  Per- 
kins faid  he  would  lend  five  Horfes,  there  to  be 
mqunted  by  Men  of  his  own,  the  other  two  by 
fuch  as  fliould  be  provided.  I  prbmifed  to  bring 
feven  Men  with  Horfes,  and  Sir  George  Barcley 
faid,  that  Lozcick  and  others  that  came  over  with 
him  from  France,  would  engage  in  the  Defigh, 
and  make  up  the  Number.  I  dcfired  very  much 
to  fee  the  Commiflion  that  came  from  the  late 
King,  and  asked  Mr.  Charnock  about  it ;  he  faid 
he  never  law  it,  but  Sir  iVilliani  Perkins  told  me, 
he  had  feen  it,  and  that  it  was  all  writ  with 
King  James  his  own  Hand,  and  figned  by  him- 
lelf  All  this  was  agreed  to,  and  then  there  were 
Confultations  in  what  Method  it  was  to  be  done. 
Several  Propofals  there  were  ;  one  was  to  fet  upon 
him  as  he  came  from  Richmond  by  the  Road, 
others  when  he  was  on  Horfe-back  at  Ctie,  Sir 
George  Barcley  was  for  having  it  done  by  Ambuf- 
cade  in  the  Park  by  Richmond,  and  therefore 
defired  me  to  go  with  Mr.  Knightly,  and  view  the 
feveral  Places  and  Ground  thereabouts,  to  find 
out  which  was  the  moft  convenient  Place.  The 
Day  before  we  were  to  go,  Capt.  King  came  to 
me,  and  would  knov/  if  we  were  to  go  about 
fuch  a  Matter,  and  proffered  to  go  with  us.  I  told 
him  I  had  never  a  Horfe,  but  he  faid,  he  would 
get  one.  We  went  that  Night  to  the  S'juan  at 
Knight s-lridge,  and  there  we  lay,  and  went  the 
next  Day  to  view  the  Ground,  and  came  the 
next  Evening  tc  the  Company,  to  give  an  Ac- 
count what  we  had  done ;  and  upon  the  Ac- 
count that  we  gave.  Sir  George  Barcley  s  Mind 
was  altered,  and  it  was  agreed  to  do  it  in  the 
Lane  coming  from  Brandford  to  'ittirnham  Green, 
and  the  particular  Manner  was  agreed  on  too. 
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There  was  one  Kookwood  that  was  to  command 
one  Party  of  Sir  George  Barcley  s  Men,  to  attack 
the  Guard ;  he  told  us,  he  had  bought  twenty 
Horfes  which  were  to  be  employed  in  this  Ex- 
pedition ;  they  were  to  be  divided  in  three  Par- 
ties, and  Sir  George  Barcley  was  to  have  four  out 
of  each  of  the  other  Parties,  and  to  feize  upon 
the  King's  Coach,  and  to  fhoot  into  it,  and  kill 
the  King,  and  all  thofe  that  were  with  him: 
And  this  was  to  be  done  on  the  i ^xh  oi Febru- 
ary, which  was  a  Saturday,  and  the  King  ufuallv 
went  to  Richmond  on  Saturdays.  We  had  two  or- 
derly Men  (as  they  were  called)  who  were  to 
h'e  at  Kenfington,  to  give  Intelligence  when  the 
King  and  the  Guards  went  out,  the  one  was 
Chambers,  and  the  other  one  Durant,  a  Flemming, 
1  think,  or  I  do  not  well  know  what  Country-man 
he  was ;  and  Durant  was  to  bring  an  Account 
when  the  Guard  went  out,  and  Chambers  when 
the  King  went  out,  and  when  we  had  Notice 
that  the  King  was  gone,  we  were  to  go  by  three  of* 
four  in  a  Party  to  prevent  Sufpicion,  and  we  were 
to  be  difperfed  in  the  feveral  Inns  about  Brent- 
ford and  'Turnham  Green.  Sir  George  Barcley  was 
to  be  at  the  King  of  Bohemia's  Head;  and  we 
ordered  a  Man  to  give  Notice  to  him  when  the 
King  landed,  and  then  he  was  to  give  Notice  to 
us,  and  fo  we  were  to  form  our  felves  into  our 
feveral  Bodies,  to  take  our  feveral  Pofts  as  were 
agreed  upon.  1  asked  him,  what  he  thought  to 
do  when  the  Matter  was  over,  how  we  fhould 
difpofe  of  our  felves?  He  told  me,  we  need  not 
fear  any  Thing,  but  might  go  to  Town  and  lie 
ftill,  and  that  there  would  come  afufficient  number 
from  abroad  ready  to  afHft  us.  That  4  or  5000 
French  were  to  divert  in  Scotland,  and  the  Kin<» 
would  be  near  the  French  Shore  with  a  fufficient 
Army.  On  Friday  before  the  sad,  when  it  was 
to  have  been  executed  again,  we  met  at  the 
Sun-3^avern  in  the  Strand  ^  and  there  difcourfed, 
for  a  matter  of  half  an  Hour,  about  the  former 
Difappointment,  and  feveral  in  the  Company 
were  afraid  the  Defign  was  difcovered  ;  but  then 
I  told  them,  if  it  had  been  fo,  fure  we  fhould 
have  been  taken  up  before  now;  upon  which  it 
was  agreed,  Then  let  us  refolve  upon  it  again 
to  Morrow,  and  fb  it  was  refolved  upon.  Capt. 
Charnock  faid,  he  could  not  ftay,  becaufe  he  fhould 
want  fome  Men  that  were  come  up  out  of  the 
Country  on  purpofe.  I  laid,  I  was  afraid  my 
Horfes  were  fick,  and  could  not  be  ufed  in  the 
Service,  and  Sir  William  Perkins  thereupon  un- 
dertook to  furnifh  me,  and  told  Mr.  Charnock  and 
me  he  had  fent  to  Mr.  Le-wis,  that  belongs  to  the 
Earl  of  Fe-verJJjam,  to  procure  fome,  having,  as 
he  faid,  promifed  fo  to  do.  I  fent  the  next  Morn- 
ing to  have  a  Note  for  two,  by  Mr.  Cranburue, 
and  he  fent  me  a  Note  back  again  by  Cranburrie, 
that  he  had  fent  to  Mr.  Leivis,  and  Mr.  Lenis 
faid,  he  would  help  him  to  three  Horfes,  with 
Saddles,  Holfters  and  Piftols,  and  defired  the  Lift 
of  my  Men,  which  I  fent  him,  and  he  fent  it  me 
back  again  with  the  Lift  of  his  own,  and  then 
I  fhewed  it  to  Mr.  De  l.t  Rue,  and  we  were  pre- 
paring all  Things  for  the  Execution  of  this  De- 
fign, and  prefently  after  News  came,  that  the 
King  did  not  go  out  that  Day  neither;  upon 
which  I  faid  I  would  go  out  of  Town,  and  I 
asked  Capt.  Pendergrafs  to  go  with  me,  aitd  we 
lent  Keyes  to  bring  Linnen  unto  us,  but  he  did 
not  come  until  the  li'eduefday,  and  upon  the 
I'burfday  we  were  taken. 
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Mr.  j4rt.  Gen.  Captain  Porter^  you  mention  fe- 
veral  Confultations,  at  feveral  Times  and  places  3 
who  were  prelent  at  any,  and  which  of  thera? 
Were  any  of  the  Prifbners  at  the  Bar  there,  and 
which? 

Capt.  Rorter.  There  was  Mr.  Cbarwck,  and  Mr. 
Khig,  at  all  of  ihem, 

Mr.  ^n.  Gen.  What  do  you  fay  about  Keyes. '' 
What  was  he  ? 

Capt.  Porter.  He  was  my  Servant  a  Year  and 
a  Half 

Mr.  Sol.  Gen.  Was  he  acquainted  with  the 
Aflaflination  ? 

Capt.  Porter.  Yes,  he  was,  and  was  prefent 
at  mod  of  the  Confultations.  He  hired  Horfes  for 
me  to  be  employed  in  the  Bufmels.  On  the  firft 
Saturdayj  he  hired  two,  I  gave  him  Money  for 
them,  and  he  did  know  upon  what  Account  they 
were  hired. 

Mr.  Att.  Gen.  Was  he  prefent  when  News  was 
brought  of  the  Difappointment  ? 

Capt.  Porter.     Yes,  he  was  both  Times. 

Mr.  Att.  Gen.  You  are  fure  he  was  prefent  then  ? 

Capt.  Porter.  Yes,  the  fecond  Time  he  faid, 
that  he  met  the  King's  Guards  that  were  come 
back  all  in  a  Foam,  and  that  he  had  fpoke  to 
one  of  my  Lord  of  Oxford's  Regiment,  and  that 
Ibmething  was  mutter 'd,  upon  which  he  feared  a 
Difcovery. 

Mr  Att.  GsK.  Did  Keyes  agree  to  be  one  of 
the  Men,  that  fhould  be  concerned  and  a6t  in  this 
Bufinefs  ? 

Capt.  Porter.     Yes,  he  did. 

?vlr.  y-itt.  Gen.  What  Quality  is  he  of?  What 
is  his  Profefiion  ? 

Capt.  Porter.  He  ufed  formerly  to  help  to  drefs 
me,  and  he  was  to  look  after  my  Linnen  and 
Equipage. 

Mr.  Sol.  Gen.  Had  he  not  been  a  Trumpeter? 
Was  not  that  his  Profeffion  > 

Capt.  Porter.  He  was  a  Trumpeter,  and  ufed 
Ibmetimes  to  entertain  us  with  his  Trumpet. 

Mr.  Conyers.  Youfpeak  of  a  Meeting  at  the  Sun 
Tavern  in  the  Strand  upon  Friday  the  21ft  of  Fe- 
hritary  where  it  was  refolved  to  execute  this  At- 
tempt upon  the  next  Day. 

Capt.  Porter.     Yes,  there  was  fuch  a  Meeting. 

Mr.  Conyers.   W^as  Key'es  there  at  that  Time  ' 

Capt.  Porter.  He  was  not  in  the  Room  where 
we  were,  but  he  was  in  another  Room  in  the 
fame  Hcufe,  where  I  went  out  to  him,  and  there 
was  he,  Cranburne  and  Keurick. 

Mr.  Conyers.  Pray  what  did  you  go  to  them  for? 

Capt.  Porter.  I  went  to  acquaint  them  what 
was  refolved  upon;  and  I  told  them  they  were  re- 
Iblved  to  do  it  the  next  Day,  to  which  they  agreed, 
but  that  I  thought  my  Horfes  would  not  be  ready, 
but  I  hoped  1  fhould  get  fome  other. 

Mr.  Con.  Pray,  what  other  Difcourfe  had  you 
in  that  Company  :  With  whom,  and  about  what  ? 
Capt.  Porter.  Mr,  Kenrick  came  to  me  with  his 
Arm  in  a  String ;  either  he  had  broke  his  Arm, 
or  pretended  fo  to  have  done.  I  then  asked  him 
for  Mr.  Sberbourn,  whom  he  had  mentioned  before 
to  me,  as  one  that  was  likely  to  be  concerned : 
He  told  me  Mr.  Sberbourn  asked  a  great  many 
Queftions  about  the  Defign,  which  he  did  not 
think  fit  to  anfwer;  1  thanked  him  for  telling  me 
lb,  and  faid  I  would  not  fend  to  him. 

Mr.  Cooper.  Pray,  Captain  Porter.,  give  me  leave 
to  ask  you  one  Queftion,  Can  you  remember  what 


Number  of  Men  Cbarnock  was  to  provide  for  this 
Enterprize? 

Capt.  Porter.  He  promifed  feven  or  eight  Men, 
fome  of  which  fhould  bring  their  Horlcs  out  of 
the  Country,  others  he  would  borrow  or  hire 
for  them. 

Mr.  Att.  Gen.  Pray,  Sir,  was  there  any  Body 
fent  to  take  an  Account  of  the  Inns  about  the 
Place  where  this  AlfafUnation  was  to  have  been 
executed? 

Capt.  Porter.  Yes,  Mr.  Durant  was,  and  he  did 
bring  us  an  Account  of  the  feveral  Inns  about 
Brentford  and  I'urnbajn  Green. 

Mr.  Att.  Gen.  As  to  the  Lift  of  Men,  which 
you  fay  you  fent  to  Cbarnock.,  and  he  fent  you 
back  with  a  Lift  of  his  Men,  pray  can  you  tell 
whofe  Hand  that  Lift  of  his  Men  was  in  ? 

Capt.  Porter.  I  know  Captain  Cbarnock's  Hand 
very  well,  and,  to  the  beft  of  my  Knowledge,  it 
was  his  own  Hand,  and  fubfcribtd  R.  C. 

Mr.  Att.  Gen.  Sir,  you  have  given  an  Account 
of  the  Meeting  the  22d  at  your  Lodging. 

Cbarnock.     I  was  not  there  he  fays. 

Mr.  Att.  Gen.  Firft  let  me  ask  you,  how  came 
it  that  it  was  not  put  in  Execution  the  15th ;  for 
that  you  did  not  tell  us  before  ? 

Capt.  Porter.  I  tell  you.  Sir,  it  was  becaufe  the 
King  did  not  go  out  that  Day,  according  as  we 
had  Notice, that  he  intended  to  do:  Durant  vjrote 
firft  Word  that  the  Guards  were  gone  before, 
upon  which  I  went  for  my  Men,  and  about  Noon 
I  received  a  Note  from  Mr.  Cbarnock  that  the  King 
did  not  go  out  that  Day. 

Mr.  Att.  Gen.  Pray  what  Name  was  fubfcribed 
to  that  Note  ? 

Capt.  Porter.  R.  Rohinfon^  which  was  a  Name 
he  ufed  to  go  by  fometimes. 

Mr.  Att.  Gen.  And  pray  in  whofe  Hand  was 
that  Note  ? 

Capt.  Porter.  To  the  beft  of  my  Knowledge  it 
was  Captain  Charnock's,  I  know  his  Hand  very  well. 

Mr.  Att.  Gen.  My  Lord,  if  the  Prifoners  will 
ask  him  any  Queftions,  they  may. 

L.  C.  y.     Will  you  ask  him  any  Queftions  ? 

Cbar.  My  Lord,  in  the  firft  Place  I  defire  the 
Judgment  of  the  Court,  whether  he  be  a  legal 
Evidence  or  no.  I  conceive  he  is  not,  and  I  hope 
your  Lordfhips  will  think  fb  too  :  For  he  makes 
himfelf  a  Criminal  by  his  own  ConfefTion,  and 
that  of  a  very  henious  Crime,  and  it  is  equal  in 
my  Judgment  (and  as  I  have  been  advifed,  who 
I  muft  ftill  fay  am  ignorant  in  thefe  Matters)  as 
if  he  had  confefs'd  it  upon  an  Indidiment,  and  then 
the  Law  can  take  no  Notice  of  him  as  a  good 
Witnefs.  And  if  he  were  no  legal  Witnefs  then, 
I  take  it  by  the  fame  Reafon  he  is  no  legal  Wit- 
nefs now:  For  the  Crime  is  the  fame,  and  it  is  an 
Acknowledgement  in  open  Court. 

L.  C.  J.  Look  you,  Mr.  CZ;^j-moc^,  if  it  had  been 
a  Confellion  upon  an  Indidtment,  it  would  have 
been  a  Convidtion,  which  would  have  had  quite 
another  Operation  ;  but  it  not  being  upon  an  In- 
didtment,  it  is  no  Convidtion,  and  therefore  he  is 
a  legal  Witnefs,  though  he  does  acknowledge 
himfelf  to  be  guilty  of  the  Crime. 

Char.  Then,  my  Lord,  he  is  looked  upon  as  no 
good  Evidence,  in  my  Judgment,  becaufe  he  is  a 
Criminal. 

L.  C.  y.  He  is  a  legal  Evidence,  tho'  he  does 
confefs  himfelf  guilty  of  the  Crime. 

Cbar.    He  owns  himfelf  a  Partner  in  a  bloody 
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Defign,  and  toconvidlme,  hefwears  to  takeaway 
my  Life,  to  lave  his  own.  I  cannot  innaginewhy 
he  Oiould  be  accounted  a  legal  Witness,  that  is  a 
Party  by  his  own  Confellion  in  ilich  a  Matter. 

L.  C.  J.  Pray,  who  can  tell  better  what  was 
intended  and  done  in  fuch  a  Conrpiracy  than  he 
that  was  a  Party  in  it  ? 

Cbcir.  My  Lord,  he  has  forfeited  his  Life  by  his 
own  Confeffion,  and  now  he  would  by  Swearing 
againft  me  take  away  my  Life  to  lave  his  own. 

L.C.J.  Whatfoever  Objections  you  haveagainft 
the  Credit  of  his  Teftimony,  you  may  make  what 
Ufe  of  them  you  can  in  the  proper  Time;  but  for 
any  thing  that  yet  appears,  he  is  a  legal  Witnels. 

Cb.irnock-  My  Lord,  I  know  not  how  far  he 
is  a  legal  Witnels,  therein  I  muft  be  governed 
by  the  Judgment  of  the  Court ;  but  fure  it  will 
take  away  from  the  Credibility  of  his  Tefti- 
mony, his  own  Acknowledgement  of  his  being 
guilty  of  fuch  a  Crime.  Tho'  he  may  be  a  legal 
Witnefs,  he  cannot  be  a  good  one.  And  I  hope  the 
Gentlemen  of  the  Jury  will  conlider  of  it,  when 
a  Man  comes  to  take  away  other  Mens  Lives  to 
lave  his  own,  by  accufing  them  of  Crimes  which 
he  acknowledgeth  himfelf  to  be  guilty  of 

L.  C.  /.  Look  you,  Mr.  Charnock,  for  that 
matter,  it  is  fo  in  all  Cafes  of  this  Nature,  not 
only  in  Cafes  of  High-Treafon,  but  of  Robberies 
and  Burglaries,  and  the  like,  where  the  Parties 
concern'd  are  and  always  have  been  allow'd  to 
be  good  Witneifes  againft  their  Accomplices  in 
thofe  Crimes.  Will  you  ask  him  any  Queftions, 
Mr.  Charnock  ? 

Charnock.  My  Lord,  here  is  another  Thing, 
which,  I  apprehend,  I  have  Reafon  to  objed 
againft  the  Teftimony  of  this  Witnefs  ;  he  does 
not  only  fwear  to  fave  his  own  Life,  and  take 
away  another's  to  delerve  the  faving  of  his  own, 
but  there  is  in  this  Cafe  Swearing  to  get  a  Re- 
ward, for  there  is  a  Reward  of  looo  /.  apiece 
promifed  by  Proclamation,  for  the  Apprehenfion 
of  this  Man  and  others.  And  not  only  a  Pardon 
but  the  looo  /.  to  any  of  thofe  in  the  Proclama- 
tion who  fhall  dilcover  and  take  any  of  the  pro- 
fcribed  Perfons.  Now,  where  a  Man  ftands  ac- 
cufed  by  Proclamation,  and  his  own  Life  is  there- 
by concerned,  and  a  Reward  is  propos'd  for  any 
of  the  Conlpirators  difcovering  and  apprehending 
the  others,  it  is  a  hard  Matter  to  admit  any 
one  that  acknowledgeth  himfelf  guilty  of  fuch 
a  Crime,  to  prove  a  Prifoner  guilty  of  that  Crime 
under  thofe  Circumftances.  Befides,  my  Lord, 
I  have  known  this  Gentleman,  and  tho'  he  may 
have  had  an  Eftate,  yet  fince  I  have  Realbn  to 
fufped,  and  perhaps  it  may  be  very  well  known, 
that  the  Fortune  he  had  is  lavilhed  away  ;  to 
make  up  that  Damage,  he  may  be  tempted  to  un- 
dertake this  Way  of  Swearing.  So  I  think  he  can- 
not be  a  good  Evidence,  and  1  hopeyour  Lordfhip 
will  think  fo  too,  and  that  he  is  to  receive  no  Credit 
or  Countenance  before  an  honeft  Jury,  as  I  doubt 
not  thefe  Gentlemen  are  that  are  to  try  us. 

L.  C.  J.  Mr.  Charnock,  do  not  miftake  yourlelf, 
he  is  to  have  no  Reward  by  the  Proclamation  un- 
lefs  he  had  come  in  voluntarily,  and  apprehended 
one  of  the  others  ;  for  only  thofe  that  apprehend 
any  of  the  Perfons  named  in  the  Proclamation, 
are  to  receive  any  Part  of  the  Reward,  not  any 
of  the  Witneifes  againft  any  of  them ;  the  Reward 
is  for  the  Apprehenfion,  whether  they  be  found 
guilty  or  not  guilty. 

Char.    But  ftill  my  Lord,  he  cannot  be  a  good 
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Witnefs,  for  it  looks  as  if  he  was  a  Man  that  was 
willing  to  have  become  an  Evidence,  becaufe  we, 
whom  he  has  acculld,  particularly  my  Icif,  were 
permitted  to  be  taken,  and  then  in  the  mean  while 
he  feems  to  withdraw,  only  that  he  might  be  taken 
as  a  Colour.  For  my  Part,  1  know  not  but  that 
it  may  be  a  Contrivance  of  his  o'.vn,  to  be  colour- 
ably  taken  up,  becaufe  he  is  fo  willingly  an  Evi- 
dence, as  the  Jury  may  perceive  he  is. 

L.  C.  y.  It  is  certainly  a  very  hard  Matter,  if 
not  impolfible,  to  difcovcr  Crimes  of  this  Nature, 
if  the  Accomplices  in  thofe  Crimes  Ihall  not  be 
allowed  to  be  good  vV  itnelfes  againft  their  Fellow- 
Con("pirators. 

Char.  My  Lord,  I  muft  fubmit  to  the  Judg- 
ment of  the  Court  that  he  is  a  legal  Witnels. 
But  tho'  I  Ihall  not  prefs  upon  the  Legality,  yet 
I  muft  fay  he  is  not  a  good  Witnefs  for  all  the 
Reafons  that  I  have  urged. 

L.  C.  J.  Nay,  he  is  a  very  good  Witnefs,  if  he 
be  a  legal  Witnefs;  but  the  Credit  of  what  he 
fays,  as  in  all  other  Cafes,  muft  be  left  to  the 
Jury,  who  are  Judges  of  the  Matter  of  Fad,  and 
the  Credibility  of  the  Witneifes. 

Char.  My  Lord,  when  Perfons  will  own  thcm- 
felves  guilty  of  joining  in  fo  barbarous  a  Crime 
as  we  ftand  indided  for,  andaccufed  of,  fure  there 
will  be  little  Credit  due  to  their  Teftimonv. 

L.  C.  J.  His  Credit  muft  be  left  to  the  Jury, 
who  are  the  Judges  of  it ;  now  if  you  will  ask  no 
Queftions,  1  muft  fpeak  to  the  reft  j  Mr.  King  will 
you  ask  him  any  Queftions  ? 

Char.  I  fpeak  this  only  in  general ;  but  I  have 
fome  Remarks  that  I  have  made  upon  the  Evi- 
dence that  has  been  given,  out  of  which,  when  I 
have  told  you  of  them,  Queftions  mayarife,  which 
it  may  be  fit  for  me  to  propofe,  and  I  Ihall  defire 
your  Lordfhip*  s  Leave  accordingly. 

L.  C.  J.  Look  you,  Mr.  Charnock,  you  Ihall  be 
heard  all  that  you  have  to  fay,  when  your  Time 
comes  for  your  Defence,  and  to  make  whit  Ob- 
fervations  upon  the  Evidence  you  pleafe.  But  the 
Matter  is  now,  whether  you  will  think  fit  to  crofs- 
examine  the  Witneifes  that  are  produced  for  the 
King,  or  to  ask  them  any  Queftions  ? 

Char.  My  Lord,  I  have  taken  fome  Notes  of 
what  has  been  faid,  and  I  defire  I  may  make  the 
beft  Ufe  of  them  that  I  can. 

L.  C.  f.  You  may  make  what  ufe  you  will  of 
your  Notes,  and  make  what  Obfervation  you  will 
to  make  any  Queftion  you  ask  intelligible. 

Char.  My  Lord,  Capt.  Porter  in  his  Evidence 
hath  laid  that  this  Conlpiracy  was  in  the  latter 
End  of  February.  Now  I  apprehend  his  Oath  is 
not  valuable  upon  this  Indidment,  becaule  the 
Offence  is  laid  the  Tenth  o( February,  and  fo  his 
Confpiracy  that  he  talks  of,  was  after  the  Time 
hid  in  the  Indidment. 

L.  C.  J.     I  believe  you  miftake  him.  Sir. 

Mr.  Att.  Gen.  If  he  plealesto  ask  him,  I  fuppole 
he  will  find  himfelf  miftaken. 

Capt.  Porter.  My  Lord,  I  fay  the  latter  End 
oi  January;  if  I  faid  February  I  miftook. 

L.  C.  J.  And  fo  it  muft  be;  for  the  two  and 
twentieth  of  FfiJ'r/,'!'?/-/,  was  to  have  been  the  fecond 
Time  for  the  Execution  of  the  Defign,  and  leveral 
of  the  Conlpirators  were  taken  the  next  Day. 

Char.  My  Lord,  I  defire  Capt.  Porter  may  be 
asked,  where  it  was,  and  when,  that  I  brought 
Sir  George  Barcky  and  Mr.  Holmes  into  his 
Company  ? 

C^^t.  Porter.  It  was  the  Beginning  of  Fe^rAV?ry, 
4  C  a 
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atmyChamber  in  the  fame  Houfc  where  'Mx.Cbar- 
nock  lodged,  and  I  was  then  fick  of  the  Gout. 

Cbar.  My  Lord,  I  declare  it,  I  know  nothing 
of  it.  Then  he  fays  we  had  feveral  Meetina;s, 
particularly  at  three  feveral  Taverns ;  by  what 
I  can  obfcrve,  there  is  no  Time  at  all,  nor  at  any 
of  thofe  three  Places  that  there  was  any  Sort  of 
Confpiracy  for  the  Affaffinating  of  the  King. 

L.  C.  J.  Yes,  he  fays,  that  you  met  at  thofe 
Places,  where  you  did  confult  about  Affaillnating 
of  the  King,  and  the  Ways  and  Methods  how 
it  (hould  be  carried  on,  and  that  you  was  at  thole 
Confults ;  for  Mr.  Attorney  asked  him  particularly, 
Whether  you  that  are  the  Prifoners  were  there  ? 
and  he  fays,  Ay.  ,  ,    ,      , 

awr.  He  fays,  that  we  met  at  the  Nagg  s-head 
Tavern  in  St.  Jawes's-iireet,  where  it  was  agreed 
that  he  and  Kmghtly  fhould  go  andview  theGround, 
to  fee  wliich  would  be  the  moft  convenient  Place ; 
and  that  they  came  the  next  Night  to  give  an 
Account  according  to  our  Defire.  Now,  my  Lord, 
I  was  there  at  Dinner,  and  Capt.  Porter  did  come 
in  at  Night;  and  if  you  do  remember.  Captain, 
you  could  not  pull  off  your  Boots  well,  and  com- 
plained of  the  Gout,  and  was  very  peevifh;  and 
faid  you  had  been  at  Mortlack,  and  had  met  with 
a  Friend  there ;  That  is  all  that  I  know.  There 
was  Cnpt.  Ki)ig  and  Mr.  Knightly  indeed  ;  who 
fent  lor  fome  other  Cloaths,  but  it  cannot  be  pre- 
tended that  there  was  any  Crime  tranfadled  at  that 
Time ;  for  you  cannot  imagine,  that  I  would  have 
to  do  in  any  fuch  Matter  amongft  Porters  and 
Meflengers  that  were  to  go  on  common  Errands. 

L.  C.  J.  I  will  only  put  you  in  a  right  Method  ; 
You  may  ask  what  Queftions  you  will  now ;  but 
you  are  not  to  make  your  Oblervations  upon  the 
Witneifes  to  the  Jury  till  the  King's  Evidence  be 
given,  for  then  your  Time  will  come  for  your 
Defence. 

Cbar.  My  Lord,  it  may  be  I  may  forget  then 
what  may  be  proper  for  me  to  infift  upon.  If 
your  Lordfhip  will  pleafe  to  allow  me  a  Sollicitor 
to  put  me  in  Mind,  I  fhould  be  the  better  able  to 
manage  my  felf. 

L.  C.  J.  You  may  be  helped  by  your  Notes ; 
but  yoii  have  been  told  over  and  over,  we  can 
allow  no  Sollicitor. 

Cbar.  My  Lord,  Capt.  Porter  fays,  I  told  him 
there  was  fuch  a  Commiffion  brought  by  Sir  George 
Barcky  irom  King  fawes-,  he  lays  indeed,  I  told 
him  I  never  law  it ;  and  I  do  not  know  how  I 
could,  becaufe  I  do  not  believe  there  ever  was  any 
fuch,  and  it  is  improbable  there  Ihould  be  any  fuch . 

L.  C.f.  Mr.  Cbariiock,  I  would  not  hinder  you 
from  faying  any  Thing  that  would  be  proper  for 
your  Defence,  nor  will  interrupt  you  when  your 
proper  lime  comes. 

Cbar.  My  Lord,  what  I  fay  is  as  to  what  Cap- 
tain Porter  has  evidenced,  and  1  will  make  Obfer- 
X'ations  upon  one  Part  of  the  Evidence  after  ano- 
ther, as  it  is  given. 

L.  C.  J.  But  that  is  not  regular,  according  to 
the  Courfe  of  Evidence,  and  will  introduce  a 
Confufion.  You  may  ask  any  Queftions  of  the 
particular  Witnelfes,  as  they  are  in  Order,  if  you 
will ;  but  your  Oblervations,  as  to  your  own  De- 
fence, you  muft  defer,  till  the  Witnelfes  are  heard, 
that  fo  the  Evidence  may  be  intire,  and  your  De- 
fence intire ;  therefore  if  you  will  ask  him  any 
Queftions,  liiy  lb. 

Char.     No,  my  Lord. 

L.  C.  J.  Then  Mr.  King,  will  you  ask  him  any 
Queftions  ? 


King.  Capt.  Porter,  Did  I  mention  any  Thing, 
or  was  there  any  Difcourfe  when  you  and  I,  and 
Mr.  Knightly,  as  >ou  fay,  went  out  to  view  the 
Ground,  about  killing  the  King? 

Capt.  Porter.  1  he  Day  before  we  went,  we  di- 
ned together,  and  it  was  at  the  Naggs-bead,  nnd 
he  asked  if  I  was  to  meet  Knightly,  and  go  and 
view  the  Ground,  in  order  to  fettling  the  Defign, 
which  was  then  talked  of,  and  confulted  about  j 
and  Captain  King  defired  to  go  with  us,  and  wc 
lay  at  Knight s-brtdge  ;  and  when  we  were  about 
it,  we  difcourled  leveral  Times  of  the  Nature  of 
the  Place  i  and  Captain  King  did  not  approve  of 
the  Place  on  this  Side  the  Water,  but  liked  the 
Ambulcade  better  which  was  to  have  been  on  the 
other  fide  the  Water. 

L.  C.  J.  Will  you  ask  him  any  more  Queftions  ? 

King.     No,  my  Lord. 

L.  C.  J.  Well  then.  What  fays  the  other  Man, 
Keyes  ^    Will  he  ask  him  any  Qijcftions? 

Keyes.  My  Lord,  1  have  had  no  Body  to  advilc 
me,  no  Council;  I  was  only  a  Servant  to  Captain 
Porter. 

Mr.  Att.  Gen.  Ifthen  they  have  done  with  him, 
before  he  goes,  I  defire  to  ask  him  one  Queftion. 
What  Difcourfe, or  Treaty,  or  Confultation  about 
this,  or  fuch  like  a  Matter,  there  was  the  laft 
Winter,  and  between  whom? 

Capt.  Porter.  There  were  feveral  Meetings  and 
Confultations  the  laft  Winter  between  Capt.  Char- 
nock,  Sir  IVtlliam  Perkins,  and  myfelf^  about  fuch 
a  Thing;  and  we  thought  that  the  quickeft  Way 
to  bring  in  the  King,  and  reftore  him  to  his  Crown, 
was  by  knocking  King  IfilUam  on  the  Head ;  and 
there  were  feveral  Meetings  about  the  Ways  of 
doing  it. 

Mr.  Att.  Gen.  Who  elfe  were  there  at  thofe 
Meetings? 

Capt.  Porter.  There  were  feveral  others  in 
Company. 

Mr.  Att.  Gen.  But  the  Meaning  of  my  Queftion 
is,  who  of  the  Prifoners  ? 

Capt.  Porter.  I  cannot  remember  any  but  Capt. 
Cbarnock. 

Mr.  Att.  Gen.  Pray  will  you  acquaint  us  with 
the  Reafon  why  it  was  not  done  at  that  time. 

Capt  Porter.  We  wanted  a  Commilfion  from 
France,  which  we  thought  was  a  neceffary  Au- 
thority for  us  to  ad  by. 

Mr.  Att.  Gen.  You  fpeak  of  a  Lift  that  was 
brought  you  again  from  Charnock,  with  the  Ad- 
dition of  thole  Names  that  were  his  Men;  pray 
at  that  time  was  there  no  Dilcourle  about  a  par- 
ticular Gun  that  was  Ibmebody's,  and  that  one  in 
the  Company  was  to  have,  to  be  employed  in  this 
Service  ? 

Capt.  Porter.  My  Lord,  I  laid,  I  had  a  Muf- 
quetoon  that  carried  6  or  8  Bullets,  that  Capt.  Pen- 
dergrafs,  who  was  one  of  the  Four  out  of  my 
^lota,  that  was  to  go  with  Sir  George  Barcley, 
Ihould  have  if  he  pleafed. 

Mr.  Att.  Gen.  Capt.  Porter,  I  would  not  lead 
you,  but  were  there  any  particular  Directions 
given,  and  what,  touching  the  particular  Imploy- 
ment  of  that  Gun? 

Capt.  Porter.  I  remember  I  told  Capt.  Pender- 
grafs,  if  the  Coach  made  any  great  hafte  to  get 
away,  he  might  eafily  hinder  that,  by  killing  or 
laming  one  of  the  Horfes  with  that  Gun. 

Mr.  Att.  Gen.  Pray  rccolledl  yourfelf.  Sir,  was 
King,  the  Prifoner  at  the  Bar,  prefent  at  that 
Difcourfe  ? 

Capt. 
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Capt.  Por/^f r.  Capt.  King^was  then  in  my  Room 
at  Maiden-lane,  where  I  then  lay,  being  removed 
from  my  Lodging  at  Norfolk-fireet. 

King.  Do  you  fay  that  I  heard  any  fuch  Dif- 
courie  ? 

Capt.  Porter.  I  cannot  fay  you  heard  it,  but 
you  was  prefent  then. 

Mr.  /Itt.  Gen.  Was  there  not  Ibme  Difcourfe 
about  a  Dcfedl  of  the  Numbers  that  were  appoint- 
ed, and  expedted  to  join  in  this  Thing  ? 

Capt.  Porter.  My  Lord,  I  told  you  I  wanted  a 
Man,  and  that  was  Kenrick,  who  had  his  Arm  in 
a  String  ;  and  Mr.  De  la  Rue  brought  one  that  I 
knew  not,  and  fbmeof  the  Company  went  to  the 
Blue-Pofts  to  tarry  there  whilft  I  came  to  them, 
and  Capt.  Kin^  was  prefent  when  the  News  was 
brought  us  of  the  Difappointment,  and  then  I  re- 
folved  to  go  out  of  Town. 

Mr.  Att.  Gen.  The  next  Witnefs,  my  Lord, 
that  we  call  is  Mr.  De  la  Kne,  and  we  defue  he  may 
be  fworn.  (Ifbich  ivas  done.) 

Mr.  Sol.  Gen.  Mr.  De  la  Rue.,  we  would  defire 
you  to  acquaint  the  Court  and  the  Jury,  w'^r.t 
you  know  of  any  Defign  or  Conipiracy  to  Aflaf- 
iinate  the  King,  when  it  began,  how  it  was  carry'd 
on,  and  by  whom,  and  by  what  Methods. 

Mr.  De  la  Rue.  My  Lord,  this  Confpiracyhath 
been  carrying  on  a  great  while,  for  ibme  Years : 
And  it  originally  came  from  Col.  Parker.,  efpeci- 
ally  as  to  my  Knowledge  of  it ;  and  that  was  five 
or  fix  Years  ago,  at  St.  Germains,  when  I  was 
there  :  He  propofcd  it  to  me,  and  laid  he  would 
propofe  it  to  mv  Lord  Melfort.,  who  was  King 
James's  Secretary  in  France.  Two  Years  after, 
he  came  over  into  England,  it  was  a  little  before 
the  Bufinefs  of  L^  Hague.,  and  he  would  have  had 
me  come  over  into  England  mth  him ;  upon  which 
I  applyed  my  felf  to  my  Lord  Melfcrt,  to  know 
•whether  I  fhould  come  over  hither  yea  or  no : 
My  Lord  Melfcrt  advifedme  to  ftay  there  a  while, 
for,  faid  he,  you  will  find  there  is  Ibmething  a 
doing  which  will  pleafe  you.  But  nothing  being 
done,  after  that  I  came  to  England,  and  fuffered 
a  very  tedious  Confinement  here.  1  became  ac- 
quainted with  Mr. C/^i^rwoc^  and  Capt.  Kingabro^^  ; 
I  have  been  with  Mr.Charnock,  Mr.King,Mr.  Por- 
ter, Mr.  Goodman  and  Col.  Parker,  here  in  Town 
feveral  Times,  and  atfeveral  Places.  And  now  I 
come  to  what  was  a  doing  the  lafl  Year.  In  the 
Months  of 'January,  February,  and  March,  till  the 
King's  going  to  Flanders,  there  were  feveral  Con- 
ferences, and  Confa]t:?tions  about  this  Matter,  be- 
tween S\r ir/lliam  Perkins,  Capt.  Porter, and  others ; 
I  cannot  fay  that  ever  I  was  in  Company  with 
Goodman  at  that  Time,  when  we  talked  of  any 
Thing  of  this  Nature.  But  Capt.  Cbarncck  carried 
me  to  Sir  Ullliam  Perkins,  whom  I  had  never  fecn 
before,  to  the  Mitre-Tavern  in  St.  James's  Market, 
and  there  I  was  asked,  if  I  would  be  concerned  in 
the  Eafing  us  from  the  Yoke  that  then  lay  upon 
us.  I  asked  which  way  it  was  to  be  done,  for  I 
could  not  underfland  what  was  meant,  but  the 
taking  off  the  King,  and  therefore  I  asked  which 
Way  it  was  to  be  done.  Then  they  asked  me, 
whether  I  knew  where  Capt.  Sto'W  lived  ;  and  they 
imployed  me  to  go  to  his  Lodgings,  and  appoint- 
ed me  to  meet  them  at  the  Star-'Ta-vern  in  IVhite- 
Friars.  They  were  there  before  me,  when  I  had 
met  with  the  Captain,  and  brought  him  thither; 
but  that  they  thought  not  a  fit  Place  to  confult 
in,  and  therefore  they  went  to  Bromfield's  CotFee- 
houfe,  and  there  they  did  talk  fomething  of  it  ^ 
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but  they  took  one  another  afide,  and  talked  pri- 
vately amongft  themfelves,  which  ItookfomcOb- 
fervation  and  Notice  of;  and  upon  Enquiry  I 
was  told  it  was  becaufe  there  was  an  old  Gentle- 
man in  the  Company,  whom  they  did  not  care 
to  acquaint  with  any  Thing  of  the  Matter  be- 
caufe he  was  too  Old  to  have  any  Hand  ]n  it 
and  they  would  acquaint  none  with  their  Refo^ 
lutions,  but  thofe  that  were  to  be  Adors  in  the 
Defign.  My  Lord,  I  was  not  often  in  their  Com- 
pany after  that,  but  I  heard  from  Time  to  Time, 
how  Matters  went  on,  and  I  heard  from  Capt. 
Porter  particularly,  that  they  had  been  at  T'urn- 
ham-Green  and  liked  the  Place  very  well,  and 
that  the  Defign  was  to  take  the  King  off,  or  elfe 
to  hurry  him  away  to  Rimney-Marflj  alive,  and 
carry  him  into  France. 

Charnock.  Surely  this  is  not  any  Evidence,  be- 
caufe Captain  Porter  only  fpoke  of  it,  and  it  is  by 
Hear-fay,  and  we  are  not  concerned  what  other 
People  talk  of 

Mr.  Att.  Gen.  Pray  who  was  in  the  Room, 
when  the  Propofals  were  made  > 

De  la  Rue.  What  Propofals  do  you  mean,  Sir? 

Mr.  Att.  Gen.  At  the  Tavern  in  St.James's-ftreet. 

De  la  Rue.  At  the  Coffee-houfe  there  was  a  little 
Talk  of  it  between  themfelves ;  but  they  would 
not  talk  much,  they  faid,  becaufe  there  was  an 
old  Gentleman  there,  who  was  too  old  to  engage, 
and  they  would  have  none  but  Adors;  that  I  un- 
derftood  to  be  the  Reafon  why  they  talked  one 
with  another  fb  :  But  I  taking  notice  of  their  Pri- 
vacy, whenever  I  asked  Charnock  of  it,  he  referred 
me  to  Captain  Porter.  But  withal  he  told  me  fe 
veral  times,  that  he  believed  it  would  come  to 
nothing.  The  Defign  was  to  carry  the  King  alive 
into  France,  if  they  could;  if  they  could  not  take 
him  alive,  then  to  affaflinate  him,  and  pretend  it 
was  done  by  a  Random  Shot.  He  told  me  alfb, 
they  had  fent  to  King  James  for  a  Commiffion  to 
execute  this  Matter,  and  to  authorize  them  to 
carry  the  King  into  France,  if  they  could  take 
him ;  and  then  if  they  could  not,  they  agreed  to 
excufe  themfelves,  as  I  faid,  by  pretending  that  he 
was  killed  by  a  Random  Shot.  It  fhould  feem  (as 
I  underflood)  the  Commiflion  was  delay'd  a  long 
Time,  and  then  they  refolved  to  execute  the  De- 
fign without  a  Commiffion ;  and  within  a  few 
Days  before  the  King  was  to  go  to  Flanders,  I 
was  told,  all  was  ready.  But  then  they  wanted  a 
Ship  to  carry  him  off  when  they  had  taken  him  j 
and  there  met  at  the  Ro/e  Tavern,  as  I  remember. 
Captain  Porter  and  Sir  I ftlliam  Perkins ;  but  I  can- 
not tell  whether  Mr.  Charnock  was  there  or  not.  I 
asked  them  if  they  had  concluded  upon  the  Mat- 
ter ;  they  told  me,  it  was  concluded  upon,  and,  as 
1  remember,  they  told  me  Captain  Charnock,  or 
Robtnfnn  (for  he  went  by  both  Names)  was  to  have 
a  Recommendation  to  Ibme  Body  at  Deal;  and 
there  they  were  to  hire  a  VefTel,  and  I  was  asked 
whether  I  would  go  with  him :  I  told  them,  I 
would.  But  then  the  King  went  a  little  after  for 
Flanders  ;  and  they  had  no  Time  to  compleat  the 
whole  Affair,  and  fb  the  Bufinefs  was  put  off,  til) 
the  King's  Return  thislaft  Winter. 

Mr.  Att.  Gen.  Well,  What  fay  you  to  any 
Thing  fince.? 

De  la  Rue.  This  Year  in  the  Months  of  Noveni' 
her  and  December,  Mr.  King,  the  Prifbner  at  the 
Bar,  told  me,  that  there  would  be  a  Major  General 
come  over  from  France,  and  that  there  was  a  Man 
of  Quality  about  the  Town,  that  offered  to  dif- 
4  C  2  burie 
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burfe  two  or  three  Thoufand  Pounds,  if  King 
James  would  give  Order  for  it  :  And  this  was, 
as  1  fiippofe,  to  buy  Horfes  to  be  engaged  in  this 
Matter,  and  he  would  tell  me  more  a  while  af- 
ter. A  Month  or  two  after,  he  told  me  he  was 
out  of  Money  about  it,  which  could  not  be  had : 
I  was  broug;ht  in  by  Capt.  Porter,  and  they  com- 
municated this  to  me,  about  the  latter  End  of  Ja- 
nuary, or  the  Beginning  of  the  Month  o{  February  i 
they  told  me  there  was  a  Major-General  come  over 
from  France,  and  there  were  a  great  many  People 
come  over  befides;  and  there  would  be  fomething 
fpeedily  put  in  Execution,  which  would  be  for 
the  King's  Service. 

L.  C.  J.     Who  told  you  this? 

De  la  Rue.  Captain  Kmg.  The  next  Time  I  faw 
him  he  told  me  he  wanted  a  Saddle  with  Holfters, 
it  was  the  7th  of  February,  on  Friday  Nighr,  for  he 
was  to  go  out  of  Town  with  fome  Friends,  about 
fomething  in  order  to  this  Affair  j  he  defired  me 
to  lend  him  one  ;  butl  had  none,  I  told  him,  but 
I  would  write  to  Captain  Porter,  to  procure  one 
for  him  ;  and  he  told  me  he  was  to  go  with  ifw/j^/;?- 
ly,  Durant,  and  others,  to  fee  whether  the  King 
went  to  Richmond  or  to  Houn/lo'w ;  becaufe  they 
were  told  the  King  had  altered  his  Journey  from 
Ricbiiwnd  to  Hoiinjloiv.  He  afterwards  told  me, 
he  went  out  with  his  Friends,  and  the  Sunday 
^Morning  he  comes  to  me,  and  told  me,  there 
was  the  rareft  Place  for  the  Execution  of  the  De- 
fign  againft  the  King,  that  was  pofTible  to  be 
thought  of;  if  they  Ihould  have  ftudied  never  fb 
long,  and  dcfired  a  convenient  Place,  they  could 
not  have  had  fuch  another.  It  was  within  a  Quar- 
ter of  a  Mile  of  the  King's  Houfe  at  Richmond,  in 
a  Lane  that  leads  to  the  Houfe,  and  fo  narrowj 
that  the  Officers  and  the  Guard  could  go  but  very 
few  a-breaft,  hardly  broad  enough  for  a-breaft ; 
and  there  was  to  be  an  Ambufcade  behind  the  Park 
Pales,  and  the  other  Side  was  the  River;  and, 
fays  he,  he  will  have  all  the  Pales  fawed  fb  far, 
that  when  the  King's  Coach  comes  into  the  Place, 
the  Pales  fliall  be  broke  down,  and  we  will  have 
a  Parcel  of  Horfe  ready,  that  fhall  be  fure  to  do 
the  Work  with  the  Guards ;  and  when  we  fire, 
they  fhall  take  Notice  to  make  their  Attack.  Du- 
rant defires  to  command  this  Party ;  and  they  were 
to  be  dreffed  in  Country-Mens  Habits,  that  they 
might  the  kfs  be  taken  Notice  of:  And  he  faid 
10  or  12  Men  on  the  other  Side  would  beat  100 
of  the  Guards  in  that  Confternation,  efpecially 
we  having  the  Park  Pales  before  us  to  defend  us. 
He  asked  me  if  1  would  be  one  of  the  Ambufcade. 
I  told  him,  I  had  rather  be  one  of  thofeon  Horfe- 
back  to  fecure  the  Retreat,  and  I  would  rather 
attack  the  Guards.  It  was  late,  and  fo  Ktng  and  I 
went  Home  ;  and  the  next  Day  I  went  to  fee  Cap- 
tain Porter,  when  he  was  ill  of  the  Gout.  This 
was  Sunday,  the  9th  of  February ;  we  did  go  to  Por- 
ter, and  he  was  in  his  Chamber,  and  two  or  three 
more,  and  they  were  talking  of  indifferent  Things : 
He  asked  for  Captain  Charnock,  and  they  faid  he 
was  gone  out ;  but  he  takes  out  Capt.  Porter  into 
the  Yard  to  talk  withhimby  himfelf;  and  what  he 
laid  to  him,  I  fuppofe  was  to  tell  him  what  he  had 
told  me  before:  Says  Captain  Porter  to  him,  I 
have  taken  care  of  a  Horfe  for  you;  we  will  ride 
out  on  I'uefday  next  to  fee  the  Place.  Mr.  Porter, 
and  Mr.  King,  and,  as  I  was  told,  Mr.  Knightly, 
went  to  KHigbtsbridge,-Ax\6.  lay  there  all  Night ;  and 
the  next  Bay  they  went  out  of  Town  to  view  the 
Place.     I  was  at  Porter's  Lodging  on  the  Mtnclay, 


but  I  was  told  there  by  Keyes  and  his  I-andlady, 
that  he  lay  that  Night  at  the  &wan  at  Knigbtslndgc^ 
and  was  to  go  out  the  next  Day.  On  the  'Tnefday 
Morning  Iwas  coming  back  from  Kenfington,  which 
was  the  nth  oi  February,  and  when  I  wascoming 
along  the  Street  I  met  with  Keyes,  and  ask'd  him 
where  he  was  going  ?  Says  he,  I  am  going  to  Sir 
Jfilliam  Perkins  with  a  Lerrying  Trumpet;  for  it 
feems  he  was  raifing  a  Troop  of  Horfe,  as  Porter 
told  me  afterwards;  and  within  a  little  Time  af- 
terwards, I  faw  Captain  Porter  at  the  End  of  A'or- 
folk-fireet,  and  he  told  me  they  would  all  be  to- 
gether at  the  Naggs-bead  about  7  or  8  a  Clock. 
I  went,  and  expedted  to  be  admitted,  and  asked 
if  Captain  Porter  was  there  ;  they  told  me  he  was 
above,  but  there  were  feveral  other  Perfons  with 
him  ;  and  there  was  a  Coach  at  the  Door  which  had 
brought  two  Scotch  Centhmen,  of  whlchl  thought 
Sir  George  Barcley  was  one,  whom  I  heard  to  be  in 
Town.  I  defired  to  fpeak  with  Captain  Porter  ; 
they  told  me  he  was  bufy  above  in  Company,  and 
could  not  be  fpoke  with ;  by  which  I  faw  they 
were  not  willing  that  I  fhould  come  there  amongll 
them,  which  I  took  very  ill.  Captain  King  came 
out  to  me,  and  was  talking  with  me  at  the  Door, 
and  Captain  Charnock  comes  with  another  to  the 
Door  in  a  Coach  :  I  faw  him,  but  when,  I  fuppofe, 
he  perceived  me,  he  pulls  himfelf  back  into  the 
Coach,  asif  he  had  no  Mind  to  be  feen ;  but  find- 
ing he  could  not  avoid  it,  he  comes  out,  and  asks 
me  if  I  would  not  go  up  Stairs  into  the  Company  ? 
I  told  him,  No,  I  hear  they  are  bufy,  and  becaufe 
I  was  not  invited  up  at  firft,  I  would  not  trouble 
them.  I  was  then  thinking  of  going  to  my  Lord 
Shre-wshury's  Office  immediately,  to  get  fome  Mef^- 
fengers  immediately  to  apprehend  them ;  but  then 
I  thought  I  had  not  enough  to  difcover  their  In- 
tentions, and  make  it  out  againft  them,  but  I 
fhould  have  one  Time  or  another.  I  did  not  fee 
Captain  Kingt\\\  Saturday  after^axdsat  12  a  Clock, 
and  I  was  then  at  Charnock's  Lodging,  to  fee  whe- 
ther he  was  gone  out,  that  I  might  be  able  to  give 
the  King  the  better  Account ;  they  told  me,  he 
was  at  the  Blue  Pcjls  in  Spring  Garden :  I  would  not 
go  and  dine  there,  but  went  home,  and  afterwards 
went  thither  ;  and  King,  told  me,  the  King  did 
not  go  out  that  Day ;  1  told  him  that  I  heard  f b, 
and  would  come  and  fee  them  after  Dinner.  Ac 
this  Meeting  at  Spring  Garden  I  faw  Keyes  was  one, 
and  Kenrick,  and  Sberbourn,  and  Bryerly,  and  two 
that  I  did  not  know.  This  was  Saturday  the  15th. 
On  Sunday  tht  1 6th,  I  met  Mr.  King  at  St.  James' s- 
fireet,  and  we  went  thence  to  the  Dog  Tavern,  and 
there  we  fupped  together,  and  he  told  me  Sir 
George  Barcley  had  brought  over  Sixteen  of  the 
Guards,  and  two  Officers,  and  a  Brigadier,  and  a 
Sub-Brigadier ;  and  he  told  me  the  Day  before, 
that  he  knew  fbme  of  them,  and  was  going  to  meet 
them ;  for  they  were  en  Cachet,  as  he  called  it  in 
French,  and  did  not  ftir  abroad  without  Leave, 
and  were  fubfifted  at  the  Rate  of  45.  a  Day,  as  the 
Guards  were  here.  He  told  me,  he  had  been  lately 
with  them  a  Drinking.  1  asked  him  whither  they 
went ;  he  told  me,  to  the  Bear  Tavern  in  the  Strand; 
and  he  told  me,  Mr.  Charnock  and  Captain  Por- 
ter had  feveral  Conferences  with  them  to  contrive 
how  to  take  off  his  Majefly,  to  Murder  and  to 

Affaflinate  him.     And  he  told  me 

Charnock.  My  Lord,  I  defire  he  may  beask'd 
whether  he  was  at  the  Bear  Tavern  with  thefc 
Men. 

L.C.J. 
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L.  C  J.     What  he  fays  about  this  Matter,  is 
what  King  told  him. 

Char.     That  is  not  Evidence,  my  Lord. 

L.  C.  y.     That  is  true,  not  to  afFcdl  you,  but 
only  Mr.  King. 

be  1.1  Kiie.  Captain  King  told  me  befides,  that 
Mr.  Charnock  did  not  argue  like  a  Soldier,  and  re- 
flected upon  him  for  it ;  for  he  (aid,  he  feemed  to 
defire  to  have  his  Poft  in  as  little  Danger  as  was 
poffible.  And  for  Mr.  Porter^  he  did  notapprove 
of  him ;  for  he  told  me  he  had  as  much  Fat  in  his 
Brains,  as  he  had  in  his  Body.  I  remember  thofe 
Words  he  faid ;  and  that  what  he  and  Durant 
had  propofed,  was  rejedled,  that  was  about  the 
Ambufcade:  For  it  was  faid,  that  after  all  their 
Confideration,  Sir  George  Barcley  was  not  fure  of 
Horfe  enough  to  carry  them  ofl^  afterwards  ; 
wherefore  they  refolved  to  Aflliflinate  his  Majefty 
in  the  Lane  coming  from  Brentford  to  'turnham- 
Green  ;  and  Sir  George  Barcley  was  to  command 
Eight  Perfons  to  affauk  the  King,  and  thofe  that 
were  in  the  Coach ;  and  Mr.  Charnock  was  to  at- 
tack the  Guards  in  the  Rear  ;  and  one  Rookzvood, 
with  a  Party  that  came  from  France,  and  Captain 
Porter,  ifi  two  Wings,  were  to  attack  the  two 
Sides  of  the  Guards.  I  remember  on  Sundayl<iight 
I  asked  him  if  he  had  a  good  Sword,  fori  wanted 
one;  and  I  laid  to  him.  Where  is  your  Sword- 
Cutler?  He  told  me,  On  the  other  Side  of  the 
Way  ;  and  he  was  fent  for  to  bring  a  good  Sword, 
and  I  chofe  one  that  was  but  a  little  Blade,  which 
he  thought  would  do  beft,  and  was  ridiculing 
Captain  Charnock's  Sword,  as  being  too  broad, 
and  of  three  or  four  Finger's  Breadth.  I  liked 
his  Sword,  and  fpake  to  the  Man  to  get  me  one 
like  his ;  and  he  laid  a  I'uefday,  that  he  had  fent 
him  to  my  Lodging,  but  I  had  not  feen  him.  On 
^iiefday,  the  iSth  o^ February,  I  went  to  him,  and 
asked  him,  whether  I  Ihould  fee  him  in  the  Af- 
ternoon? He  told  me,  No;  for  he  was  to  go 
out  with  Knightly  to  buy  Arms.  Shall  I  fee  ycu 
then  at  Night?  faid  L  I  cannot  tell  whether 
you  can  or  no,  faid  he.  I  cannot  remember  any 
Thing  more  that  pafled  upon  the  i8th.  But  I 
fpoke  to  Mr.  Charnock,  whom  I  met  near  his 
Lodging  in  Norfolk-ftreet,  and  defired  to  have  a 
Word  with  him  towards  the  Water-fide  :  I 
asked  him,  how  the  Matter  in  Hand  went  ;  Says 
he,  I  find  People  that  were  fanguine,  and  hot, 
and  forward,  are  now  grown  cold :  I  believe  the 
King  has  Notice  of  it,  and  the  Thing  has  taken 
Air  ;  for  he  has  not  been  abroad  a  good  while. 
He  was  not  abroad  on  Saturday,  as  he  ufually 
does  go :  and  I  hear  that  upon  Friday  Night  it 
was  agreed  in  Council,  to  take  up  feveral  Peo- 
ple. Said  I,  Does  the  Bufinefs  go  on?  No,  fays 
he,  I  believe  it  is  off,  becaufe  we  apprehend  the 
Thing  has  taken  Air;  befides  Things  of  fuch  a 
Nature  are  not  to  be  communicated  to  fo  many, 
nor  delayed,  both  which  are  very  dangerous; 
not  above  Three  People  ihould  know  of  it.  Said 
I,  How  then  would  they  get  enough  for  the  Ex- 
ecution? If  they  be  not  acquainted  with  the 
Defign,  they  will  never  engage.  Well,  faid  he, 
I  btiieve  they  are  quite  off"  of  the  Thoughts  of 
it ;  but  you  may  depend  upon  the  main  Bufi- 
nefs, that  will  be  very  fpeedily,  which  was  the 
Landing  of  King  James.  While  I  was  talking, 
comes  Bryerly  from  Captain  Porter ;  and  after  him, 
came  Captain  King  in  a  Coach,  and  asked  me,  if 
I  would  go  Home  with  him  ?  I  told  him,  No, 
I  was  not  going  Home,  but  was  going  into  If  bite- 
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Fryers,  and  I  took  my  Leave  of  them;  and  no- 
thmg  pals'd  more,  that  I  remember,  at  that  Time. 
On  li'ednefday  Morning  I  wcnttoCapt  Charnock's, 
thmking  to  learn  fomething  how  Matters  wenton  j 
but  he  was  clofer,  and  more  referv'd  than  before' 
I  asked  him  to  lend  me  a  good  Sword.  He  faid 
he  had  none,  but  Mr  Porter  had  a  good  broad 
flaming  Sword,  which  I  thought  to  be  the  Sword 
that  Capt.  King  mentioned  to  be  his ;  And  we  had 
little  Talk  that  Day;  for  I  had  Bufinefs  to  do,  and 
I  left  him  pretty  loon  on  the  li'ednefday.  Next 
Day  after,  I  went  to  Captain  Porter\  Lodging, 
who  was  removed  from  Norfclk-flreet  into  Maiden- 
bead-lane,  to  one  Brown  a  Surgeon's,  and  very  few 
People  knew  where  he  was,  but  thofe  that  were 
of  the  Party  in  this  Bufinels  ;  and  I  went  into 
another  Room,  into  the  Dining-room,  becaufe  his 
Room  had  not  a  Fire,  and  he  came  in  to  us,  and 
I  told  him  what  I  had  heard  from  Mr.  Charnock, 
that  the  Thing  was  quite  oif.  He  told  me,  he 
heard  nothing  of  it,  but  found  all  People  that 
were  concerned,  as  refolute  for  the  Execution  of 
it,  as  ever  they  were. 

Char.  My  Lord,  he  fpeaks  of  what  Captain 
Porter  told  him  ;  that  is  nothing  to  me. 

L.  C.  J.  No,  it  is  not,  nor  will  it  ever  be  urged 
againft  you ;  it  is  but  Hear-fay  from  another.  Go 
on,  Sir. 

De  la  Ktie.  1  ftayed  there  but  a  Ihort  Time : 
But,  Capt.  Charnock,  fince  you  fpeak  of  this  Mat- 
ter, I  only  fay,  I  told  Captain  Porter  what  you 
told  me,  that  you  thought  they  were  off  of  the 
Bufinefs,  and  that  it  had  taken  Air ;  and  I  asked 
him  what  he  thought :  Says  he,  I  know  nothing 
of  any  Alteration  ;  I  believe  they  are  as  refolute 
as  ever  they  were :  For  they  fully  purpofe,  that 
if  the  King  goes  abroad  on  Saturday  xMorning,  we 
will  have  all  ready.  And  he  told  me  how  it  was 
to  be  done.  He  defired  me  to  lie  with  him  on  Fri- 
day Night,that  we  might  prepare  everything  againft 
the  next  Day :  But  I  could  not  do  that ;  and 
therefore  he  bid  me  fend  at  Nine,  or  thereabouts. 
I  told  him  I  would  be  at  my  Lodging  about  that 
Time,  if  he  would  fend  to  me,  to  be  fure  about 
feven  or  eight  a  Clock  in  the  Morning.  About 
that  Time  in  the  Morning  Captain  Porter  lends  to 
me  again  ;  a  Servant-Maid  came  to  me,  for  the 
Black  that  ufed  to  attend  him,  ufed  only  to  go 
abroad  at  Nights,  and  was  not  feen  to  go  in  and 
out  a-Days,  for  Fear  of  being  taken  Notice  of; 
becaufe,  as  I  faid,  none  but  thoi'e  that  were  of  the 
Party  knew  that  he  lodged  there.  I  drels'd  m\- 
felf,  and  went  to  Captain  Porter's  Lodging.  He 
was  in  Bed,  but  prelently  he  rifes,  and  told  me 
in  French,  Routes  Parties  font  prefts  ;  All  Things 
are  ready  :  And  when  he  was  up,  he  put  on  his 
Boots ;  and  by  and  by,  in  comes  Mr.  Keurick  ; 
and  after  him,  in  comes  Mr.  Keyes ;  and  after 
him,  Mr.  Kin^  and  Mr.  Pendcrgrafs  :  and  Captain 
King  takes  Mr.  Porter  into  another  Room,  and 
there  they  were  whifpering  a  while,  but  I  did 
not  hear  what  they  faid  ;  but  King  told  me  after- 
wards, he  did  not  obferve  that  I  was  in  the  other 
Room.  The  Queftion  then  was  asked  of  Cran- 
Z'owr?;^,  When  he{m' Sir  George  Barcley?  He  laid, 
he  juft  came  from  him  :  And  then  Captain  Por- 
ter takes  a  Pen  and  Ink,  and  writes  down  a  Lift 
of  the  Perfons  that  he  was  lure  of,  and  puts  mc 
dov/n  firft.  What,  fays  Mr.  Pendergrafs,  are  you 
the  Captain  ?  I  told  him,  1  believed  1  was  in  be- 
fore the  reft  of  the  Company  that  were  there. 
Then  Capt.  Por/er  fends  Mr.  Cranhourne  with  the 

Lift 
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T  ift  to  Captain  Chamock^  Lodgings ;  and  in  the     would  go  to  my  Prodtor  and  Lawyers  to  confuit 
mean  Time  when  Mr.  Cranhourne  was  gone,  Capt.     about  it.     Then  he  asked  Mr.  Fendergrafs  to  go 

"o  AfTaffinate  the  King  ;  And  now,  fays  he,  1  am 
goinc^  to  lend  him  a  Gun  that  will  carry  fix  or 
eight  Bullets.  Says  Captain  King  thereupon  to 
him,  1  hope  you  will  not  fear  to  break  the  Glals 
Windows.  No,  fays  he,  I  will  have  a  Hand  or  a 
Finger  in  the  Bufinefs.    Bv  and  by  came  m  News, 

that  Chambers,  one  of  the  orderly  Men,  as  they  ■      r        r  -n"    t-^       -   • 

called  them  that  lay  at  Kenfington  to  give  Intelh-     Porter  was  then  appreheniive  of  Bayliffs  meeting 
of^^^re.  \\i\d  fent  Word  that  the  King  was  to  go     with  him  ;  and,  fays  he,  he  knows  this,  I  wonder 

Durant     he  would  not  come  to  me.     But  he  did  not  go  to 


P,-te-  told  me  that  Mr. Pendcrz/^fs  was  tobeone     with  him,  which  he  agreed  to  do  ;    and  Captain 
r,f  the  I'ieht  under  Sir  George  Barcley,  that  were     Porter  fcnt  Keyes  up  to  give  the  reft  of  the  Com- 

'^      '      '  pany  an  Account,  that  there  was  no  Occafion  for 

them  then,  and  fo  they  dilperfed- 


Charnock.  Did  I  go  out  of  Town,  can  you  tell? 

Mr.  De  la  Kite.  Now  you  put  me  in  Mind,  Mr, 
Cranbov.rnc  brought  a  Meffage  from  you  about  that 
Time  to  Captain  Porter,  that  Sir  George  Barcley  dc- 
fired  to  i'peak  with  him  at  his  Lodgings.    Captain 


gence,  had  fent  Word  that  the  Kmg 
abroad,  and  the  Guards  were  gone  out 
was  to  ftay  laft,  to  fee  when  the  King  went  out. 
Chambers  had  been  there  all  the  Week.  Mr.  Cran- 
lourne  came  back,  and  told  Captain  Porter,  that 
Chambers  had  fcnt  to  Captain  Charnock,  that  the 
King  would  go  out  that  Day.  At  which  all  the 
Company  fcemed  joyful.  Captain  Porter  told  me 
likewife  of  feveral  Difappointments  that  they  had, 
both  as  to  Time,  and  as  to  Men  ;  particularly 
that  one  Major  Loivtck  had  engaged  to  bring  two 


him,  but  refolved  Ipeedily  to  go  out  of  Town  j 
and  Keyes  was  to  give  an  Account  where  he  was 
in  the  Country,  that  if  Occafion  was,  he  might  be 
fent  for.  This  is  all  I  can  at  prelent  recolledb, 
only,  I  beg  your  Pardon,  I  remember,  there  were 
feveral  difloyal  Healths  drunk  in  the  Company, 
at  feveral  Times,  as  the  Reftoring  the  late  King, 
the  Health  of  the  Prince  of  Males,  the  late  Queen, 
and  thcFrench  King;  and  particularly,  I  remem- 


Men    and  that  one  of  them  had  told  his  Wife,     ber,  when  the  News  of  the  Difappointment  was, 


that  he  was  to  mount  for  King  James's  Service 
and  (he  went  and  cried  after  him  when  he 
went  to  the  Coifee-houfe ;  and  fo  he  was  forced  to 
abfcond,  and  fo  we  loft  three :  And  alfo  told  me, 
that  Kenrick  faid  he  had  broke  his  Arm ;  and 
when  Captain  Porter  asked  for  Sherbotmie  whom 
Kenrick  had  talked  of,  he  faid  he  asked  fo  many 
Queftions  that  he  durft  not  truft  him :  fo  that 
they  had  loft  Five  or  Six  in  the  whole:  And 
there  was  one  Plowden  that  they  were  difappoint 


ed  of  befides,  whom  they  had  very  much  reckon'd    Time  ? 
upon.     When  Mr.  Cranhourne  brought  back  the  "^ 

Lift  that  Captain  Porter  fent  to  Captain  Charnock, 
there  were  added   to  it  feveral   Names,   which 
Captain  Porter  faid  were  the  Names  of  the  Men 
that  were  to  be  under  Captain  Charnock,  and  that 
it  was  his  Hand  ;    and  at  the  Bottom  there  were 
the  Letters  R.  C.  which  I  thought  ftood  for  Ro- 
bert Charnock.    The  Names  made  up  about  feven- 
teen  or  eighteen:    I  told  him,  I  thought  there 
had  been  more.     He  told  me,  there  would  have 
been  more,  but  that  they  were  under  fome  Difap- 
pointments, as  I  told  you  before.  He  asked  me  to 
get  him  fome  Men  to  fupply  the  Defedt,  and  I 
propofed  fome  Names,  to  make  him  believe  I  was 
hearty  in  the  Bufinefs:   We  agreed  to  go  to  the 
Blue-Pofls  \n  Spring-Garden,  and  I  went  under  Pre- 
tence to  get  the  Men,  and  came  and  told  them, 
I  had  got  them,  and  I  found  Mr.  Pcndergrafs  there, 
and  I  took  Mr.  Keyes  thither,  and  Mr.  Porter  Ctnt 
Mr.  Cranhourne  to  Captain  Charnock  feveral  times ; 
by  and  by  Word  was  brought  that  Chambers  had 
fent  Word,  the  King  would  not  go  abroad  that 
Day;    upon  which   they  all  look'd  very  blank : 
And   Keyes  eame  two  or  three  times  in,    and 
went  out  again  ;    he  was  feveral  times  up   and 
down,  at  laft  he  came  and  told  us,  the  Guards 
were  returned  from  Richmond  foaming  ;  and  he 


Mr.  Porter  took  an  Orange  in  his  Hand,  ^id  fquee- 
zed  it,  and  gave  it  into  the  Hand  of  the  next 
Perfon  to  him,  whom  he  drank  to,  and  began  a 
Health  to  the  fqueezing  the  rotten  Orange ;  and 
faid,  Though  we  are  difappointed  one  Day,  1  hope 
to  have  another  :  And  Keyes  was  at  Dinner  with 
them  all  the  Time,  and  every  Body  drank  it,  I 
did  not  fee  any  Body  refule  it,  but  it  went  from 
one  to  another  quite  round. 

Mr.  Att.  Gen.     Pray,  who  were  there  at  that 


De  la  Rue.  All  the  Company  pledged  the 
Health,  and  Mr.  Keyes  was  there. 

Charnock.    Pray  was  I  there  ? 

De  la  Rue.     No. 

King.     Was  I  there  ? 

DclaRue.  No,  there  was  none  of  the  Prifbners, 
but  Mr.  Keyes,  who  belonged  to  Mr.  Porter  s  Par- 
ty ;  Mr.  King  for  his  Part  belong'd  to  Sir  George 
Barcleys  Party. 

Mr.  Att.  Gen.  My  Lord,  before  we  go  to  ano- 
ther Witnefs,  I  defire  to  know  whether  the  Pri- 
foners  will  a.sk  this  Witnefs  any  Queftions. 

Char.  You  fay,  there  was  a  Note  of  Names  fent 
by  me  to  Captain  Porter ;  Pray,  do  you  know  my 
Hand-writing } 

De  la  Rue.  I  cannot  fay  I  have  feen  you  write, 
or  that  I  faw  you  write  th  at ;  but  1  have  feen  your 
Writing  feveral  Times,  and  I  believe  it  to  be  your 
Hand. 

Char.   Why  fo,  have  you  any  of  my  Writing? 

De  la  Rue.  I  have  received  feveral  Notes  from 
you,  which  I  believe  are  your  Writing. 

Ctar.  But  you  do  not  fwear,  that  they  were  my 
Writing,  or  that  this  was  my  Writing. 

De  la  Rue.  I  tell  you,  you  have  fent  feveral 
Notes  to  me  at  feveral  Times,  and  you  haveown- 
ed  the  Meffages  came  from  you,  and  I  do  believe 


went  down  again  to  learn  further  Intelligence,     it  was  your  Hand-writing,  becaufe  it  was  like  the 


and  within  a  little  Time  came  and  told  us,  the 
King's  Coach  was  returned  to  the  Meivs  Gate,  and 
the  People  very  much  wondred  what  fhould  be  the 
Reafon  that  the  King  did  not  go  a  Hunting  for 
two  Saturdays  together  as  he  uied  to  do.  They 
feemed  to  be  in  a  very  great  Confternarion  at  this 
News,  and  Captain  Porter  faid  he  refolved  to  go 
out  of  Town,  and  asked  me  if  I  would  go:  I  told 
him,  No  J  I  had  a  Suit  in. Doi^ors  Commons^  and  I 


reft :  and  Captain  Porter  told  me,  it  was  your 
Hand-writing. 

Mr.  Att.  Gen.  Pray  did  Mr.  Keyes  ufe  to  fit 
down  at   Table   with   Mr.   Porters' 

De  la  Rue.  Yes,  in  all  Companies  he  was  treated 
as  familiarly  as  a  Companion,  and  no  ways  as  a 
Servant ;  and  dined  and  fupped  at  the  lame  Table 
with  the  reft. 

Mr.  An.  Gen.    What  was  done  after  that  the 

News 
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News  was  brought  of  the  King's  not  going 
abroad,  and  Captain  Porter  refolving  to  go  into 
the  Country  ? 

De  la  Kue.  When  Captain  Porter  was  gone,  the 
Company  broke  up ;  and  away  goes  I  to  Captain 
Cbariiock,  to  lee  him,  about  four  of  the  Clock  in 
the  Afternoon.  When  I  came  there,  his  Land- 
lady told  me  there  was  a  great  deal  of  Company  : 
But  I  dtTited  her  to  go  in,  and  tell  him  that  I  was 
there.  Siie  did  fo;  and  he  fent  and  defired  me  to 
come  in.  I  did  fo,  and  I  faw  feveral  Fcribns  there. 
There  was  one  Douglas,  and  one  T're'vor,  and  four 
Troopers  of  my  Lord  of  Oxford's  Regiment,  and 
a  Trumpeter  that  was  his  Servant  in  Ireland,  when 
he  was  a  Captain  in  Parkers  Regiment;  1  know 
Captain  Charnock  was  a  great  Croney  of  Parker  s, 
and  he  fent  Letters  by  me  to  him  :  1  have  feen 
fome  of  the  Letters  that  Parker  fent;  and  they 
were  drinking  the  fame  Healths  as  were  drunk  be- 
fore at  the  Blue  Pojis,  to  the  refloring  King  'James, 
the  Queen,  the  Frince  of  Hales,  and  the  Grand 
Monarch  (as  they  called  him)  the  French  King. 

L.  C.  f.  "U  ho  was  in  Company  then? 
■  DelaKue.  Mr.DoHglas,Mr.7're'vor,fourTroop- 
ers  of  my  Lord  Oxjord's  Regiment,  one  IVhits, 
one  Lozvthorp,  andone  MafoH,\vhom  I  know  when 
I  fee  very  well ;  Mr.  Charnock,  one  Day  in  the 
Summer,  asked  me  to  go  and  drink  a  Bowl  of 
Punch,  which  I  was  unwilling  to  do ;  but  he  mufl 
needs  prefs  me,  and  he  carries  me  where  Mafon 
and  Lowtborp  were,  at  the  George  Inn  in  Piccadilly; 
whence  we  went  to  the  Prince  of  Orange  s  Head, 
and  Captain  Charnock  fpent  in  Wine  and  other 
Liquors  upon  them  a  great  deal  of  Money.  This 
was  half  a  Year  ago  in  the  Summer  Time,  but  I  do 
not  remember  that  I  faw  thofe  two,  Lowtborp  and 
Mafon,  afterwards,  till  the  22d  oiFebriiary. 

Mr.  Att.  Gen.  Is  this  all  that  you  can  fay  as  to 
the  Prifbners  ? 

De  la  Kue.  This  is  all  at  prcfent  that  I  can 
recolledt. 

Mr.  Att.  Gen.  Then  for  the  Satisfadion  of  the 
Court  and  Jury,  give  us  an  Account  when  you 
firft  made  a  Difcovery  of  this  Conlpiracy,  and  in 
what  Manner,  and  to  whom. 

De  la  Kue.  The  lafl  Year  I  had  difcovered  it 
if  it  had  come  to  a  Head,  and  been  ripe  enough  to 
have  been  put  in  Execution ;  I  did  then  defign  to 
acquaint  the  King  with  it ;  but  it  coming  to  no 
Head  then,  I  deferr'd  troubling  the  King  with  it: 
And  now  this  Year  I  defigned  (had  the  King 
gone  out  the  15th  of  February')  to  have  prevent- 
ed any  Mifchief,  but  they  had  Notice  that  he 
wa-s  not  to  go :  But  my  Way  was,  to  have  put 
them  all  into  the  King's  Hands,  by  getting  two 
or  three  General  Officers  to  be  acquainted  with 
it ;  and  dividing  fome  of  the  Guards  into  feveral 
Parties  in  the  Lanes  between  Brentford  And  I'urn- 
bam-Green,  and  fo  have  furprized  them  and  their 
Horfes  in  their  feveral  Inns  that  they  were  quar- 
tered in.  But  upon  Monday  the  17th  o{ February y 
left  they  fhould  alter  their  Refolution,  and  1  fhould 
happen  not  to  be  acquainted  how  it  was  to  be 
done,  I  went  to  a  General  Officer  of  my  Acquain- 
tance, that  is,  Brlgndier  Lewfon,  to  acquaint  him 
with  the  Matter  i  but  he  was  gone  out  of  Town 
w'ith  Colonel  F/tz  Patrick  and  another  :  I  went 
then  to  Durant's  Lodgings  for  a  Colour,  and  it  was 
told  me,  he  had  been  out  all  Night.  I  went  again 
to  Brigadier  Lewfon's,  but  he  was  not  in  Town, 
and  I  left  Word  for  him,  that  the  next  Day  I 
would  wait  upon  him,  and  defired  he  would  not 
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go  out  till  I  came  to  him.  I  went,  he  was  not 
then  at  home,  but  I  afterwards  met  with  him,  and 
acquaints  him  with  this  Bufineis,  and  begs  of  him 
to  acquamt  the  King  with  it  that  Day,  which  he 
told  me  he  would.  He  asked  me  which  Way  I 
purpofed  to  put  them  into  the  King's  Hands  I 
told  him  the  beft  Way  and  faftft  for  me  was 
for  his  Majefty  to  go  out  on  tlie  zz6,  for  the 
Party  that  was  to  execute  this  Defign,  were  not 
to  go  out  of  Town  till  the  Afternoon,  to  be  at 
Brentford,  when  the  King  came  back  from  Hunt- 
ing, and  that  they  fhould  have  two  or  three 
Troops  of  Horfe  by  Parties  to  have  feized  them 
and  their  Horfes  in  the  feveral  Inns  and  Pubiick- 
Houfes,  where  they  were  difperfcd.  He  faid  it 
was  not  fafe  to  run  that  Hazard,  but  he  would 
offer  it  to  the  King,  and  let  me  know  his  Mind 
He  fent  to  me  the  next  Day,  and  told  me,  he 
had  acquainted  the  King  with  it,  who  defired  to 
know  who  they  were  that  were  concerned  in  it  • 
then  I  gave  him  the  Names  of  thofe  that  I  knew* 
and  where  they  lived.  I  dined  with  him  on  T^burf. 
day,  and  told  him  what  had  pafTcd  on  the  IVed- 
nsfday  Morning  between  Captain  Charnock  and  I 
and  what  Porter  faid  about  it  on  IVcdnefday  Night  \ 
and  after  Dinner  he  faid  he  would  go  again  to  the 
King  and  acquaint  him  with  it ;  and  that  I  (hould 
come  to  him  on  Friday  Night,  which  was  the  Rea- 
fon  I  was  not  there  with  Captain  Porr^r,  where  Sir 
George  5^rf/fjy  and  they  were  together  J  for  I  went 
to  the  Play  to  pafs  away  the  Time.  When  I  came 
home  to  my  Lodging,  I  found  there  were  a  Couple 
of  Letters  from  the  Brigadier,  to  whom  I  went 
and  he  told  me,  the  King  was  defirous  to  fee  me : 
I  told  him  I  would  wait  on  him  to  the  Kin£»  with 
all  my  Heart.  I  went  with  him  to  Kenflngtm,  and 
was  introduced  to  the  King  by  my  Lord^ort/aad 
where  I  think  I  told  the  King  what  I  have  told 
the  Court  now. 

Mr.  Att.  Gen.  What  Day  do  you  fay  it  was  you 
difcover'd  it  to  the  King? 

De  la  Kue.  Brigadier  Lewfon  acquainted  the 
King  upon  the  7'uefday  Night  before,  and  that  had 
been  done  the  Day  before,  if  I  could  have  met 
with  him ;  but  it  was  Friday  Night  that  I  was  with 
the  King. 

Mr.  Att.  Gen.  Will  they  ask  him  any  Ouef^ 
tions  ? 

Char.  No,  my  Lord,  I  do  not  think  that  any 
Thing  he  fays  againfl  me  is  material  at  all. 

De  la  Kue.  My  Lord,  I  remember  one  thing 
more;  that  upon  TuefdayKight  Mr. King  toJd  me 
he  had  my  blue  Coat  on. 

Mr.  Att.  Gen.  Have  you  any  thing  more  to  fay 
as  to  Keyei  ? 

De  la  Kue.  Keyes  was  the  only  Man  that  told 
me  of  the  Meetings. 

Cb.ir.  Where  was  it  that  you  fay  I  pull'd  my- 
felf  back  in  the  Coach  ? 

De  la  Kue.  It  was  at  the  Kaggs-head  in  St. 
fames' s-flreet,  and  he  came  out  of  the  Coach  and 
asked  me  to  go  up ;  but  I  took  it  ill  to  be  refufed 
before,  and  becaufe  I  was  not  invited  up  at  firtl, 
I  refufed,  and  faid,  I  had  Bufinefs  elfewhere,  and 
went  away. 

L.C.y.  Will  you  ask  him  any  more  Queftions  ? 

Char.  No ;  yet  I  think  I  would  ask  him  one 
Queftion  more.  You  fay.  Sir,  I  carry'd  you  onfe 
to  the  George  Inn  in  Piccadilly,  where  there  were 
Lowtborpe  and  Mafon  :  Are  you  lure  it  was  the 
George  Inn  ? 

De  la  Ktie.    Yes,  fure. 

Cbar, 
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'  ■     ~  '     '     he  did  it  before  he  went  in  to  the  King  to  me,  be- 

ing brought  to  me  by  his  own  Defirc  :  It  was  all 
the  fame  in  Subftance  as  he  has  told  you  now ;  and 


Cbar.    Are  you  pofitive  it  was  the  George  Inn? 

De  la  Rue.'  I  believe  fo,  I  took  it  to  be  that  Inn. 

C/a-?*-.  You  did  fwear  it  pofitively,  that  it  was 
the  George  Inn  before. 

De  la  Rue.  I  faw  thofc  two  Men  fince,  which 
was  on  Sunday  the  23d,  at  Kenfingion,  and  they 
faid  they  did  quarter  at  the  Inn  in  Piccadilly, 
where  you  carried  me  to  them. 

Char.     Pray,  whereabouts  is  the  George  Inn  in 

Piccadilly  ?  , 

Be  la  Rue.  The  Inn  that  I  fpeak  of  is  aoout 
the  Middle  o'i  Piccadilly.,  upon  the  Left-hand. 

Char.  There  is  but  one  George  Inn  in  all  Picca- 
dilly r.\^-xx.  ever  I  heard  of,  and  that  is  at  the  further 
End,  there  is  no  fuch  Sign  in  the  Middle. 

L.  C.  J.  He  is  not  fo  pofitive  as  to  the  Sign,  but 
as  to  the  Place. 

Char.  I  appeal  to  every  Body,  if  he  did  not 
fwear  before  pofitively,  that  it  was  the  George  Inn 

in  Piccadilly. 

DelaRue.  I  do  fay,  it  was  to  an  Inn  mPiccadilly; 
and  Lozvthorpe  told  me  on  Sunday  the  23d  at  Ken- 
Ji/igton,  they  were  quarter'd  at  an  Inn  in  Piccadilly, 
I  take  it  to  be  the  George  Inn,if  it  be  not  theGeorge, 
I  know  not  what  Sign  it  is ;  but  I  think  it  is  not 
very  material  what  the  Sign  was. 

Char.  Yes,  it  is  all  material  to  us ;  and  I  think 
it  is  very  material  for  every  Man  to  take  care  how 
he  forfwears  himfelf 

L  C.  J.  No,  it  is  not  forfwearing  himfelf,  when 
he  is  not  pofitive  as  to  the  Sign. 

Char.  But  I  hope  every  Body  confiders,  that  he 
did  fwear  it  was  the  George  Inn,  and  there  is  no 
fuch  Inn  there. 

De  la  Rue.  This  I  did  not  think  of,  to  take  fo 
much  Notice  of  it  then,  as  to  mind  what  the  Sign 
was ;  'twas  you  carried  me  thither. 

Char.  It  was  your  Intereft  to  mind  every  Parti- 
cular; for,  according  to  your  own  Words,  you 
had  been  a  Trapanner  half  a  Year  before. 

De  la  Rue.  I  have  told  you  already,  I  intended 
never  to  have  been  an  Evidence  ;  but  to  put  you 
into  theK  ing's  Hands,  and  revent  the  Execution 
oftheDefign,and  I  begg'd  of  the  Council  to  beex- 
cufed  from  given  any  Evidence,  but  I  could  not 
by  any  Means  get  my  felf  excufed. 

L.  C.  J.    Will  Mr.  Kmg  ask  any  Qiieftions  ? 
King.    No. 

L.  C.  J.  Well,  what  fay  you,  Keyes,  will  you 
ask  him  any  Queftions  ? 

Keyes.  My  Lord,  he  fays  I  drank  the  Health  to 
the  Squeezingof  the  Or^M^e,  and  theother  Healths: 
I  was  not  in  the  Room  while  any  fuch  Healths 
were  drunk,  nor  did  I  fit  down  while  I  was  there, 
nor  do  I  know  any  thing  of  the  Horfes,  upon  my 
Word,  that  he  fpeaks  of 

Mr.  .^tt.  Gen.  Then  if  they  have  done  with  him, 
there  is  a  noble  Lord,  whom  he  has  mention'd,  as 
being  prefent  when  he  difcover'd  this  to  the  King, 
who  we  defire  may  be  examined  touching  that 
Matter:  We  muft  humbly  pray  my  Lord  Portland, 
that  he  will  pleafe  to  be  fworn. 

L.  C.  J.  Hold  my  Lord  the  Book,  and  fwear 
him.  (IVhich  was  done.) 

Mr.  Att.Gen.  My  Lord,I  humbly  ask  your  Lord- 
fhip  this  one  Queftion,  whether  Mr.  De  laRue  did 
make  anyDifcovery  of  this  Matter  in  your  Prefence 
to  his  Majefty,  on  Friday  the  21ft  oi  February. 
E.  oi Portland.    Yes,  he  did. 
Mr.  Alt.  Gen.     Your  Lordfliip  has  heard  what 
he  faid  now:  Was  it  to  the  fame  Purpofe  ? 
E.  of  Portl.  Yes,  to  the  very  lame  Purpofe,  and 


afterwards  he  was  brought  to  the  King  on  Friday 
Night,  and  there  he  faid  the  fame  Things. 

Mr.  Soli.  Gen.  This  Gentleman  did  it  not  to 
fave  his  own  Life,  but  the  King's.  Our  next 
Witnefs,  my  Lord,  is  Mr.  Pendergrafs. 
(IVho  IV as  fworn.) 
Mr.  Att.  Gen.  But  before  we  go  on  to  another 
Evidence,  I  would  ask  Mr.  Porter  one  Queflion, 
and  that  is.  What  is  become  of  the  Lill  which 
you  ipoke  of? 

Capt.  Porter.    1  burnt  that  Lift. 
Mr.  Att.  Gen.     Why  did  you  fo? 
Capt.  Porter.  Becaufe  I  thought  the  Thing  was 
difcover'd,  and  it  was  not  fit  to  have  fuch  a  Pa- 
per remain. 

Mr.  Soil.  Gen.  Mr.  Pcndergrafs,pT3iy  will  you  tell 
my  Lord  and  the  Jury  what  you  know  about  this 
Matter,  how  you  came  to  be  acquainted  with  it, 
who  were  concerned  in  it,  and  when  and  how  it 
was  to  be  done. 

Capt.  Pendergrafs.  My  Lord,  about  the  nth 
o?  February  laft,  I  wasfent  to  by  Captain  Porter, 
where  I  was  in  the  Country,  to  come  to  Town  ; 
the  1 3th  of  February  I  met  him  at  the  Blue  Pojls 
in  Spring  Garden ;  we  dined  there,  and  he  told 
me  of  a  Defign  that  was  on  Foot,  to  take  away 
the  King's  Life,  and  that  Sir  George  Barcley,  and 
other  Officers,  were  come  on  purpofe  out  of 
France,  in  order  to  execute  the  fame.  I  was  very 
uneafy  when  he  told  me  of  the  Thing,  but  I  faid 
nothing  till  I  had  an  Opportunity  of  waiting 
upon  my  Lord  Portland,  which  I  did  as  fbon  as 
I  could,  and  acquainted  him  with  the  whole  Mat- 
ter of  the  Defign,  and  defired  him  to  acquaint  the 
King  :  This  was  upon  the  Friday  Night,  which 
was  the  14th,  and  he  told  me  the  King  had  a 
mind  to  fpeak  with  me;  and  afterwards  my 
Lord  Portland  carried  me  into  the  King's  Clofet, 
where  the  King  ask'd  me  fbme  Queftions.  I  told 
him  what  I  knew  of  the  Defign,  but  defir'd  to 
be  excus'd  from  naming  any  Pcrfbns,  becaufe  my 
Intention  was  only  to  prevent  fuch  a  barbarous 
Adtion,  and  I  was  refolv'd  not  to  be  a  Witnefs. 
The  King  promifed  me  I  fhould  be  fafe,  and 
prefs'd  me  to  name  them,  andaffur'd  me  I  fhould 
not  be  forc'd  to  come  in  as  an  Evidence;  upon 
which  I  did  tell  all  that  I  knew,  and  went  out  of 
Town  with  Mr.  Porter  as  refolving  not  to  be  an 
Evidence  ;  but  being  fatisfied,  after  we  were 
taken,  that  Mr.  Porter,  who  had  engaged  me  in 
it,  had  himfelf  difcover'd,  and  accus'd  me,  I 
thought  my  felf  difcharged  from  any  Obligation 
of  Honour  in  concealing  it,  and  am  willing  to  give 
an  Account  of  any  thing  that  I  know. 

Mr.  Att.Gen.  We  know  you  do  it  voluntarily, 
as  you  did  it  at  firft  honourably,  and  therefore.  Sir, 
we  defire  you  would  pleafe  to  give  an  Account  of 
your  Knowledge  in  the  Matter. 

Capt.  Pendergrafs.  My  Lord,  as  I  told  you  be- 
fore, the  nth  of  February  I  was  lent  to  by  Capt. 
Porter  into  the  Country,  where  I  was  with  Mr. 
Bryerly,  to  come  to  Town ;  accordingly  the  1 3  th, 
which  was  the  I'hurfday,  I  came  to  Town  with 
Mr.  Bryerly,  and  found  Capt.  Porter  at  the  Blue 
Pofis  in  Spring  Garden,  and  we  dined  there.  There 
was  Keyes,  and  Bryerly,  and  Porter,  and  I  in  Com- 
pany, where  he  acquainted  me  with  the  Defign, 
We  had  no  farther  Difcourfe  that  Day  ;  the  next 
Day  wc  dined  AttheRofeftd'vernmCoventGardeft, 
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where  there  was  Klng^  Bryerly,Cra!ibotirne,  Purter, 
and  I  dined  together. 

King.  Fray,  was  it  by  way  of  Rendezvous  or 
fet  Meeting? 

L.  C.  J.  Holt.  Look  you,  you  muft  ftay  your 
Tinne  before  you  ask  any  Queftions  of  the  Wit- 
neffes ;  you  fhall  be  heard,  when  your  Time  comes, 
as  fully  as  you  defire.     Go  on,  Sir. 

Capt.  Pender g.  This  was  Friday  the  14th  of 
February^  we  had  fome  Difcourle  about  the 
Matter  ;  Captain  Kin<i_  and  Captain  Porter  went 
away,  and  then  I  went  to  my  Lord  Portland's, 
ahd  was  by  him  introduced  to  the  King.  The 
15th  I  came  to  Captain  PoYfr's  Lodgings,  and 
he  was  getting  ready,  in  Expedation  of  Notice 
whether  they  (hould  execute  the  Defign  that  Day 
or  no.  V\  hile  he  was  getting  ready,  I  goes  to 
the  Blue  Pofts,  where  was  Kenrick  and  Sherbourne., 
and  Mr.  Bryerly.,  and  there  we  were  drinking  a 
Glafs  of  Wine,  and  in  comes  Ditrant,  who  was 
an  orderly  Man  that  lay  at  Kenjington  to  give  In- 
telligence ;  and  Brycrly,  dired:ed  him  to  Capt  Por- 
ter &  Lodgings  to  carry  the  Intelligence  which  he 
brought  that  the  King  intended  to  go  out  that 
Day  ;  upon  that  he  went  away  to  his  Lodging, 
and  Capt.PoiYer  came  a  little  time  after,  booted, 
to  the  Blue  Pofis,  and  there  he  din'd ;  within  an 
Hour  or  two  after  Capt.  Porter  came  in,  Mr.  Cbar- 
nock  fent  a  Note  to  Capt.  Porter.,  to  tell  him,  the 
King  did  not  go  that  Day,  and  i'o  there  muft  be 
Counter  Orders ;  Capt.  Porter  told  me  it  was  his 
Hand  ;  the  Note  was  figned  K.  Robinfon,  and  he 
fhewed  me  the  Note,  and  acquainted  me  and  the 
reft  of  the  Company,  that  they  were  diftppointed 
that  Day,  fince  the  King  did  not  go;  there  we 
dined,  and  drank  a  Bottle  of  Wine.  The  next 
time  we  met,  there  was  Mr.  King.,  and  Mr.  Keyes, 
and  Mr.  De  la  Ktie,  at  Mr.  P ort er' s  Tuodgings  ^  this 
was  Saturday  the  22d  in  the  Morning,  there  we 
had  fome  Difcourfe  of  the  Matter  j  and  Capt.  Por- 
ter, upon  Notice  from  Capt.  C/'^rwcf^of  the  King's 
intending  to  go  abroad,  had  fent  a  Lift  of  his 
]\,Ien,  and  receiv'd  back  a  Lift  ofCsiptCharnock's, 
and  Capt.  Porter,  and  Dc  la  Rue,  and  we  went  to 
the  Blue  Pojls  to  dine,  where  we  had  an  Account 
afterwards,  that  the  King  did  not  go,  and  fo 
there  was  another  Difappointment  •  and  a  little 
after  Keyes  came  in,  and  faid,  the  Guards  were 
come  home  all  in  a  Foam,  and  the  King's  Coaches 
come  back  to  the  Me^-ji's.  Capt.  Porter  then  thought 
all  wasdifcover'd,  and  fays  he,  I  will  go  into  the 
Country ;  Mr.  Pendergrafs,  will  you  go  with  me  ? 
With  all  my  Heart,  faid  I ;  fo  we  fent  Keyes  to 
get  our  Horfes  ready;  v/ehy  at  Epfo?n  that  Night, 
and  from  thence  to  another  Place  we  went  the 
next  Day,  where  we  lay  till  ^bur/day  Morning, 
■when  Captain  Porter,  Mr.  Keyes  and  I  wai  taken 
together,  the  Place  was  called  Leathcrhead,  in 
Surrey,  whence  we  were  brought  up  to  Town;  and 
have  remained  Prifoners  ever  fince. 

Mr.  yltt.  Gen.  Which  of  the  Prifoners  were 
there  prefcnt  upon  the  Saturday  the  22d  at  Capt. 
Porter's  Lodgings? 

Capt.  Pendergrafs.  There  was  Capt.  King  and 
Mr.  Keyes. 

Mr.  Att.  Gen.  Pray  was  there  any  Difcourfe 
about  a  Gun,  and  who  was  to  have  it  ? 

Capt  Pend.     Capt.  Porter  told  me  there  was  a 

Mufquetoon  that  he  had  would  carry6  or  8  Bullets, 

and  I  fiiould  have  it,  being  to  joyn  with  Sir  George 

Barcley  to  fet  upon  the  King's  Coach,  and  direded 

Vol.  IV. 


5^9 


igh-Treafon. 

me  to  be  fure  to  fiioot  fome  of  the  Horfes  to  ftop 
their  Courfe  if  they  fecmcd  to  drive  furioufly 
away;  and  Mr.  Cra/zZ-owniewasthe  Perfon  that  car- 
ried the  Mcffages  from  Mr.  Charnock  to  Mr.  Porter. 

Mr.  Soil.  Gen.  Do  you  remember, Sir,  that  Keyes 
faid  the  Guards  were  come  back? 

Capt.  Pendergrafs.  Yes,  and  that  they  were  all 
in  a  Foam,  and  the  Coaches  were  come  back  to 
the  Mews  Gate,  and  one  of  my  Lord  of  Oxford's 
Regiment  told  him  there  was  fomcthing  extraordi- 
nary mutter 'd  among  the  People,  upon  which  they 
concluded  it  was  diicovered 

Mr.  Att.  Gen.  \\  ill  the  Prifoners  ask  him  any 
Queftions  ? 

Char.  King,  and  Keyes.     No. 

Mr.  Att.  Gen.  Then  I  muft  beg  the  Favour  ofmy 
'Lord  Portland  to  give  himfelf  the  further  Trouble 
of  acquainting  the  Court  how  this  Gentleman  be- 
haved himfelf  in  reference  to  this  Difcovery. 

E.  of  Portland.  My  Lord,  it  was,  as  he  has 
acquainted  you.  This  Gentleman  came  to  me 
upon  the  Friday  Night,  and  told  me  of  it;  and 
then  upon  the  fame  Friday  Night,  which  was  the 
14th,  I  think  the  Night  before  the  firft  time  that 
it  was  to  have  been  executed,  and  declared  his 
Abhorrenceoffuch  a  barbarous  Bufinefs:  And  he 
told  me  hisDefign  of  coming  into  it,  and  keeping 
Company  with  them,  was  to  fave  the  King's  Liie 
by  acquainting  me  with  it,  and  difcovering  it, 
which  he  would  do  upon  a  Promife  thathefhould 
not  be  ufed  as  an  Evidence,  nor  preffed  fo  much 
as  to  name  Names,  which  Promife  I  made  him, 
and  the  fame  Promifcs  were  made  him  that  Day 
feven-night,  when  1  carried  him  to  the  King. 
But  the  King  prefiing  him  to  name  their  Names, 
afluring  him  he  (hould  befafe  and  not  forced  to 
be  an  Evidence,  he  did  then  name  the  Names 
under  that  Promife  from  the  King. 

Mr.  Att.  Gen.  Pray,  my  Lord,  who  was  by  then 
befidcs  your  Lordfhip  ? 

'E.  of  Port.     My 'Lord  Cuts. 

Mr.  Att.  Gen.  We  muft  defire  my  Lord  Cuts 
will  pleafe  to  be  fworn.  HVhich  -a-as  done.) 

Mr.  Soil.  Gen.  Pray,  my  Lord,  will  you  pleafe 
to  acquaint  the  Court  and  the  Jury  what  happen'd 
at  that  time. 

L.  Cuts.  My  Lords,  I  was  in  the  King's  Clofet 
that  fame  Friday  Night  when  Mr.  Pendergrafs  was 
brought  in  there :  'Twas,  as  near  as  lean  remem- 
ber, between  12  and  i  a  Clock  at  Night;  no 
Body  was  prefent  but  my  felf,  with  the  King, 
when  my  Lord  Portland  came  in  with  this  Gentle- 
man :  All  that  he  faid  to  the  King  at  firft  was, 
that  he  had  a  Difcovery  to  make  of  a  Defign  to 
afifafiinate  his  perlbn,  if  that  his  Name  might 
not  be  made  ufe  of,  nor  he  forced  to  be  an  Ac- 
cufer  or  a  Witnefs.  And  therefore  defired  to  be 
excufed  if  he  faid  no  more;  then  defiring  the  King 
not  to  go  out  the  next  Day,  but  to  take  care  of 
himfelf,  becaufe  there  were  ibme  Perlbns  had  re- 
folved  to  aflaffinatehim  coming  home  ;  but  begg'd 
to  be  excus'd  from  naming  Names,  for  he  laid 
he  would  rather  die  than  betray  his  Friend,  and 
he  thought  it  enough  that  he  had  faved  his  Ma- 
jefty's  Life.  It  was  above  half  an  Hour  before 
the  King  could  perfwade  him  to  name  Names, 
and  he  would  not  till  the  King  had  given  him 
his  Word  and  Honour  that  he  fiiould  not  be 
obliged  to  be  a  Witnels,  and  then  he  did  name 
the  Names.  Afterwards  when  Captain  Pcrtcr  and 
Mr.  Pendergrafs  were  taken,  as  my  Station  obliged 
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me  to  give  Orders,  and  require  Intelligence,  and 
afllft  at  the  fecuring  and  Bxannination  of  the  Con- 
fpirators,  I  happen'd  to  fee  them  before  they 
were  carried  into  the  Council,  and  prefently  knew 
Mr.  Pendergrafs  to  be  the  Perfon  that  was  with 
the  King  that  Friday  Night ;  I  had  a  great  Com- 
panion to  fee  Gentlemen  and  Officers,  whom  I 
had  fome  Knowledge  of  before,  in  fuch  a  Condi- 
and  I  told  them  naturally  what  my  Opinion 
Mr.  Porter  did  feem  forry  for  what  he  had 
and  inclin'd  to  make  the  King  that 
Atonement  for  his  Fault  which  he  has  now  done. 
When  I  came  out  and  told  Mr.  Pendergrafs  this, 
and  that  Mr.  Porter  had  named  him,  and  owned 
the  whole  Matter,  I  only  gave  him  my  Opinion 
upon  it,  that  I  thought  he  was  difcharged  from 
any  Obligation  of  Friendfhip :  andhefeemed  then 
inclined  to  do  the  fame  likewife  that  Mr.  Porter 
had  done. 

Mr.  Soil.  Gen.  Swear  7'homas  Bertham.  [iVhtcb 
was  done.  ]  Pray  do  you  give  my  Lord  and  the 
Jury  an  Account  how  long  you  have  known 
Mr.  Charnock  to  be  engaged  in  this  Confpiracy: 
Tell  your  whole  Knowledge  as  to  him. 

'^Ix.  Berth.     The  8th  or  9th  of  February  laft  I 
v/as  croffing  Covcnt-Garden,  I  lit  upon  one  Mr. 
Trci'or,  who  is  now  in  Neivgate^  and  he  told  me 
he  was  going  down  to  Mr.  Charnock's  Lodgings, 
and  that  he  heard  him  fay  he  wanted  to  fpeak  with 
me ;  I  told  him  he  had  no  Bufinefs  with  me  nor 
I  with  him  that  I  knew  of:  But  he  prevailed  up- 
on me  to  go  with  him,  and  when  we  came  to  Mr. 
Cbarnock's  Lodgings,  he  met  me  in  the  Entry. 
Mr.  Sol.  Gen.    Who  did  ? 
Mr.  Berth.    Mr.  Charnock  did.    He  told  me  he 
wanted  to  fpeak  with  me,  and  took  me  into  a 
back  Room,  becaufc  he  had  Company  in  his  own ; 
and  he  told  me  the  King,  that  is.   King  James, 
was  a  coming,  and  there  was  a  Piece  of  Service 
to  be  done  before  he  could  come,  and  if  I  would 
afllft  in  it,  it  would  anfwer  my  Expedtation.     I 
asked  him  what  was  to  be  done?    He  anfwered, 
you  muft  only  go  abroad  to  take  the  Air,  you 
will   {ee  feveral  of  your  Acquaintance  there.     I 
defired  to  know  what  was  to  be  done  ?    He  faid  it 
was  to  cut  off  this  Spark  or  to  take  off  this  Spark, 
I  can't  tell  which,    and  then  the  King  will  come 
home  quietly. 

Mr.  y^tt.  Gen.     Who  were  to  cut  him  off? 
Mr.  Berth.    The  Party  that  I  was  to  meet  when 
we  rode  out  to  take  the  Air. 

L.  C.  J.  Who  did  they  fay  they  were  to  take  off? 
M.  Berth.   He  faid  we  muft  take  off  this  Spark, 
or  cut  off  this  Spark,  I  can't  tell  which,  which  I 
underftood  to  be  the  King. 

Mr.  Aft.  Gen.  How  long  had  you  known 
Charnock  ? 

Mr.  Berth.     By  Times,  feven  Years. 
Mr.  Cooper.     How   came  you  acquainted  with 
him? 

Mr.  Berth.  We  were  in  the  Army  together ; 
he  was  a  Lieutenant  in  Col.  Parkers  Regiment, 
and  I  was  a  Trooper  there  then. 

Mr.  Sol.  Gen.  What  Dilcourfe  was  there  be- 
tween you  and  Charnock  after  you  heard  there 
were  Warrants  out? 

Mr.  Berth.  Sir,  I  have  not  yet  done  with  what 
paft  at  his  Lodgings.  He  asked  me  if  I  would  ac- 
cept of  being  one  in  the  Bufinefs?  I  told  him  I 
could  not  engage  in  it,  for  I  had  difpofed  of  my- 
felf  otherwife.     So  we  came  out  of  that  little 


Room,  and  he  defircd  me  to  come  into  his  Room 
and  drink  a  Glafs  of  Wine:  There  were  three 
or  four  Gentlemen  that  I  did  not  know ;  and  then 
there  was  one  Mr.  Chambers,  and  Mr.  2l-ffTor,  and 
Mr.  Lee,  which  Mr.  Chambers  fetch'd  afterwards 
in  there. 

Mr.  y^tt.  Gen.  He  would  not  be  engaged  there 
becaufe  he  had  otherwile  difpofed  ofhimfelf:  In- 
deed, he  was  engaged  with  Sir  ll'tllian:  Perkins. 

Mr.  Berth.  After  I  came  in  I  obfervcd  great 
Whifperings  among  the  Company,  and  frequent 
calling  out  of  Mr.  Charnock  for  private  Difcourfe; 
but  there  was  no  other  particular  Difcourfe  about 
this  Matter  that  Night. 

Mr.  Sol.  Gen.  Pray  when  did  you  lee  Mr. 
Charnock  again,  and  where  ? 

Mr.  Berth.  At  another  time,  which  was  the  22d 
o(  February,  I  met  him  at  Lincolns-Jnn  back  Gate; 
and  meeting  me  there,  he  called  me  afide,  and 
took  me  within  the  Inn  upon  the  Pav'd-ftones ; 
we  took  a  Turn  there :  He  told  me  Warrants 
were  out  againft  us,  as  he  heard,  and  we  had  as 
good,  if  I  would  come  to  his  Lodging,  go  out  to 
Kenfington  and  do  the  Work  at  once  and  take  him 
off,  and  then  wcfhall  be  quiet,  and  have  the  King 
peaceably  here.  I  am  fure  he  cannot  fay  that  I 
do  him  a  Word  of  Wrong  in  what  I  have  faid,  he 
knows  it  all  to  be  true. 

Mr.  Cooper.  Has  any  Body  elfe  engaged  you 
in  this  Matter?  Do  you  know  one  Lczvick  ? 

Mr.  Berth.  If  that  be  neceffaiy  I  will  tell  it. 
But  this  is  all  that  I  know  of  any  thing  of  the 
Prifoners ;  only  Mr.  Charnock  did  ask  me  as  to 
Mr.  ^renjor,  what  I  thought  of  him,  whether  he 
might  truft  him  ?  I  told  him  he  might  do  what  he 
pleafed. 

L.  C.  J.  H.  Mr.  Charnock  will  you  ask  him  any 
Queftions  ?  for  his  Evidence  relates  only  to  you. 
Char.  No,  I  think  not.  Pray  did  I  fend  for  you  ? 
Mr.  Berth.  I  met  Mr.  Trevor,  and  he  told  me, 
he  was  coming  to  your  Lodgings,  and  that  you 
defircd  to  fpeak  with  me  :  And  when  I  came,  you 
told  me  your  felf  you  wanted  to  fpeak  with  me : 
Indeed  I  knew  no  Bufinefs  you  had  with  me,  or 
I  with  you. 

Mr.  Att.  Gen.  We  have  one  more  Witnefs, 
and  that  is  one  Mr.  Boyfe.     flVho  was  [worn  J 

Mr.  Sol.  Gen.  Pray,  Mr.  Boyfe,  will  you  give  ah 
Account  when  you  were  fpoke  to  about  this  De- 
fign,  and  by  whom  ? 

Mr.  Boyfe.  On  Friday  the  14th  oi  February  I 
went  to  vifit  Mr.  King,  and  he  was  the  firft  that 
ever  told  me  of  the  Bufinefs ;  it  was  in  his  own 
Chamber,  he  told  me  there  was  a  great  Under- 
taking in  Hand,  and  he  had  put  my  Name  into 
the  Lift,  and  if  I  would  make  one,  I  fhould  have 
a  Horfe  ;  and  he  asked  me  if  I  had  any  Boots? 
I  faid  No.  He  defired  me  to  fee  if  I  could  get  any, 
and  to  meet  him  in  the  Afternoon  at  the  Kofe- 
^avern  in  Couent-Carden  ;  but  in  the  mean  time  he 
bid  me  go  to  Mr.  Knightley  and  he  would  inform 
me  further.  I  went  to  Mr.  Knightley,  and  I  came 
to  Mr.  King  again  in  the  Afternoon  at  the  Kofe- 
Tavern,  and  he  defired  me  not  to  be  out  of  the 
way  the  next  Day,  but  to  be  at  my  Lodging, 
and  he  would  come  or  fend  for  me  ;  and  I  had 
Twenty  Shillings  of  him  to  buy  Boots,  and  he 
ftill  referr'd  me  to  Mr.  Knightley :  When  I  came  to 
Mr.  Knightley  I  was  told  there  was  nothing  to  be 
done  that  Day :  But  I  was  defired  to  be  always  in 
the  way,  for  the  Bufinefs  would  loon  be  over.  This 

is 


i69i'  O.B. 


for  High-Treafon. 


is  all  the  Difcoiirfe  that  Day.  After  that  I  met 
Mr.  King  feveral  times,  who  ftill  referr'd  me  to 
Mr.  Knigbtley^  and  when  I  asked  him  for  my 
Horfe,  he  told  me  I  fhould  have  one  allotted  for 
me  time  enough  ;  and  when  this  Thing  was  done 
we  fhoald  be  happy:  But  he  never  told  me  it  was 
to  take  off  the  King. 

Mr.  An.  Gen.  Pray  what  did  you  underftand 
was  to  be  done  ? 

Mr.  Boyfe.  I  did  believe  I  fhould  know  further 
of  it;  for  I  would  not  have  engaged  till  I  did 
know.  But  he  did  not  tell  me  it  was  to  take  off 
the  King,  or  what  it  was.  This,  to  the  beft  of 
my  Memory,  is  what  I  know  of  the  matter. 

Mr.  Att.  Gen.  Pray  when  did  you  come  from 
France  ? 

Mr.  Boyfe.  He  told  me  indeed  feveral  were 
come  from  France.,  and  that  the  King  would  land 
very  fpcedily. 

Mr.  Att.  Gen.     But  when  did  you  come } 

Mr.  Boyfe.   I  came  the  Beginning  of  June  lafl. 

Mr.  Att.  Gen.  Do  you  remember  nothing  about 
Sir.  George  Barcley  ? 

Mr.  Boyfe.  Yes,  he  told  me  Sir  George  Barcley 
would  command  the  Party,  and  that  there  were 
about  forty  or  forty-five,  that  were  concerned  in 
the  Defign. 

Mr.  Soil.  Gen.   Do  you  remember  nothing  elfe.' 

Mr.  Boyfe.  No  truly,  I  do  not  remember  any 
thing  more  concerning  Mr.  King. 

L.  C.  J.  H.  Mr.  King,  will  you  ask  him  any 
Queftions?  for  what  he  lays  relates  only  to  you. 

King.     No,  my  Lord. 

Mr.  Att.  Gen.  Then  we  have  done,  my  Lord  j 
we  reft  it  here  till  we  hear  what  they  can  fay. 

L.  C.  J.  H.  Mr.  Charnock,  The  King's  Council 
have  done  all  the  Evidence  they  defign  to  give, 
and  now  is  your  Time  to  make  your  Defence. 

CbjrnocL  My  Lord,  I  have  taken  fome  Notes 
of  the  Evidence,  and  made  fbme  Remarks,  which 
riiuft  be  my  Defence  ;  and  I  fhall  take  them  in 
Order  of  Time  as  they  were  given  :  The  firft  is 
Capt.  Porter ;  and  the  main  Evidence  he  hath  given 
againft  me,  is  my  informing  him  that  Sir  George 
Barcley  was  come  from  France,  with  a  Com- 
miifion  all  written  with  King  James's  own  Hand, 
thereby  authorizing  us  to  raile  War  againft  the 
Peribn  o(  King  l-VilUam.  But  then  he  fays  at  the 
fame  time,  T  told  him  Ineverfaw  it;  and  I  know 
not  how  I  fhould  ?  for  it  is  impoflible  to  fee  a 
Thing  that  is  invifible,  a  Thing  that  never  was 
in  being,  and  to  fuppofe  that  ever  there  fhould  be 
fuch  a  CommiOion  under  the  King's  own  Hand, 
and  writ  with  his  own  Hand,  is  fuch  a  Contra- 
didion  to  all  Senfe  and  Reafon,  that  no  ra- 
tional Man  can  be  guilty  of;  and  therefore  I  hope 
the  Court  and  the  Jury  will  confider  of  it,  and 
reject  it  all  as  a  foolifh,  idle,  nonfenfical  Fidlion 
and  Story.  Itis  very  well  known  that  King  y<3??/M 
has  always  had,  and  ftill  has,  notwithl^anding 
his  prefent  Sufferings  and  Circumftances,  his  Mi- 
nifters  of  State  about  him,  in  how  flender  a  Con- 
dition foever  they  may  be,  or  be  reprefentcd  to 
be.  He  has  my  Lord  Middleton  as  his  Secretary 
of  State,  he  has  been  all  along  with  him,  and  it  is 
not  fuppofable  that  he  fhould  put  himfelf  to  the 
Trouble  of  Writing  any  Commiflions  with  his 
own  Hand,  when  there  were  others  enough  to  do 
it  for  him,  and  he  need  only  fign  the  Top  of  it 
James  K.  much  lefs  is  it  fuppofable,  that  he  (hould 
give  any  fuch  Commiflion  as  this  that  they  fpeak 
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of,  and  write  it  all  with  his  own  Hand,  and  that 
Sir  George  Barcley  fhould  bring  it  over.  This  is 
fuch  a  nonfenfical  ridiculous  Story  as  ought  to  be 
rejedted  with  Scorn  and  Contempt,  and  is  only 
fit  to  be  laughed  at:  I  hope  every  body  will  look 
upon  it  as  fuch,  and  think  that  fuch  Evidence  is 
very  incredible. 

My  Lord,  Another  Thing  that  I  obferve  out  of 
Capt.  Porters  Evidence  is  this :  He  fays,  he  and 
I  was  to  command  a  Party ;   he  knows  what  he 
himfelf  intended  to,  but  1  amfure  I  know  of  no 
Party  that  I  was  to  command.    It  is  all  a  Dream, 
a  meer  Dream  and  a  Fidlion.    He  thinks  fit  to  ac- 
knowledge his  own  Guilt  of  a  very  bad  Crime,  and 
he  may  accufe  himfelf  as  long  as  he  will,  but  I 
think  that  will  not  make  me  guilty  of  any  fuch 
Thing,  only  becaufe  he  fays  fo:  He  does  not  fay 
what  Men  they  were,  or  who  they  were ;   and  it 
cannot  be  an  Overt-Adl,  unlefs  he  can  tell  who 
they  were.    He  fays  Sir  George  Barcley  and  I  met 
at  the   Sun  Tavern  in  the  Strand,  and  at  feveral 
other  Places  where  this  Matter  was  difcourfed  of, 
and  a  great  many  were  fuppofed  to  be  in  the 
Affaffmation,  to  the  Number  of  Forty  ;  but  he 
does  not  mention  any  thing  then  of  its'being  dif^ 
courfed   who  they  were  to  be  :    And  is  it  fuppo- 
fable when  the  Defign  he  talks  of  was  fo  near 
being  put  in  Execution,  it  fhould  not  be  known 
who  fhould  engage  in  it.>    For  my  Part,  I  deny 
that  ever  I  was  with  him  at  any  Place  where 
Sir  George  Barcley,  or  any  Body  elfe,  talked  of 
any  fuch  thing.     When  I  was  examined  before 
the  Council,  my  Lord  Keeper  asked  me  when  I 
faw  the  Duke  of  Berwick  ?  1  thought  it  not  fit  to 
anfwer  that  Queftion,  becaufe  I  knew  the  Duke 
of  Berwick   was  out-law'd  here,  and  I  might  ac- 
cufe myfelf  if  I  acknowledged  having  been  in 
his  Company,  tho'  it  were  at  St.  Germains.    But 
I  faid  I  never  believed  he  was  in  London,  and  I 
do  not  believe  he  was.     I  heard  that  Colonel 
Parker  was  in  England,  but  I  did  not  fee  him  ; 
and  as  to  the  Major-General  and  other  Officers, 
they  talk  of,  it  is  all  a  Jeft  to  me,   and  it  is  no 
way  at  all  to  be  believed  or  credited  ;  that  be- 
caufe other  Men  have  Notions  of  Caftles  in  the 
Air,    1  muft  be  fb  foolifh  as  to  believe  fuch  Im- 
pertinencies  too.     He  fays  I  fent  him  a  Lift  of 
Men,  and  written  with  my  own  Hand,  and  fub- 
fcribed  with  the  two  Letters  of  my  Name ;   he 
does  not  fwear  he  faw  me  write  it,  and  Simili- 
tude of  Hands  was  never  thought  good  in  Crimi- 
nal Caufcs ;    and  I  believe  it  was  never  look'd 
upon  for  Law,  that  it  fhould  be  a  good  Evidence 
for  a  Man  to  fwear  fuch  a  Writing  was  another 
Man's  own  Hand,  unlefs  he  fays  he  faw  him 
write   it,  and  kept  it  in  his  own  Cuftody  till  ic 
fhould  be  produced  as  Evidence,  and  produce  it 
in  open  Court,  and  not  let  it  go  out  of  his  Cuftody 
till  then.  All  thefe  Things  I  apprehend,  the  Law 
judges  neceffary  to  make  a  good  Proof  of  a  Writ- 
ing to  be  of  a  Man's   own  Hand ;   but  here  is 
nothing  of  that  here:  Here  is  nothing  produced, 
nor  does  he  fay  he  faw  me  write  it ;   and  fb  I 
think  it  all  goes  for  nothing,  a  meer  idle  Inven- 
tion of  his  own.     My  Lord,  upon  this  Evidence 
there  is  not  any  pofitive  Proof  of  my  doing  an 
Overt   Ad,  by  buying  of  Arms  or  Horfes,  or 
writing  Letters,  or  any  thing  of  that  Nature; 
and  I  hope  if  I  fpeak  irregularly,  your  Lordfhip 
will  pardon  me;  1  am  no  Lawyer,  and  I  have  no 
Affiftance  but  my  own  nonfenfical  Notes  to  de- 
4D  £  pend 
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pend  upon  for  my  Defence.  My  Lord,  he  fpeaks 
about  Horles  that  were  to  be  provided,  but  there 
is  no  Proof  of  that ;  I  never  bought  any  Horles, 
or  borrowed  any;  nay,  nor  is  there  any  Proof, 
that  while  this  bloody  Aflaflination  that  he  owns 
himfelf  to  have  contrived  and  carried  on,  was 
on  foot,  I  had  not  ib  much  as  a  Horfe  any  where, 
and  that  I  fnould  be  To  vain  to  get  Men  to  engage 
in  i'uch  an  Expedition  with  me,  and  have  never  a 
Horle  my  felf,  is  very  ftrange.  The  Confpiracy 
he  fays  was  depending  a  long  while,  and  when- 
ever it  was  to  be  put  in  Execution,  we  were  to 
go  expedit'oufly  to  work,  left  it  fhould  be  dif- 
cover'd  ;  and  'tis  very  ftrange  then  that  I  ftiould 
never  have  provided  the  leaft  thing  in  the  World 
to  do  it  with !  neither  Arms,  nor  Horfe,  nor 
any  thing :  For  there  is  no  Proof  of  any  fuch 
thint^  againft  me,  but  only  Talk,  as  he  is  pleafed 
to  fwear,  to  take  my  Life  to  fave  his  own  :  And 
I  hope  your  I.ordihip  and  the  Court  will  declare 
to  the  fury,  that  here  is  no  Evidence  of  any 
Overt  Ad.  againft  me. 

My  Lord,  there  is  another  Thing  he  fays  againft 
me :  He  fays  he  had  a  Note  from  me  by  the 
Name  of  Kobinfoii,  to  countermand  the  Orders 
upon  the  15th:  My  Lord,  The  Truth  of  that 
would  depend  very  much  upon  the  producing  of 
that  Note,  then  it  would  be  feen  whether  it  was 
my  Hand,  and  v.  hat  it  contained,  and  what  it 
related  to ;  For  my  Part  1  utterly  deny  I  ever  lent 
any  fuch  Note  wherein  there  was  a  Word  of  the 
King,  or  of  any  Fad  of  this  Nature  that  was  to 
be  committed,  or  any  thing  relating  to  it,  if  it 
were  true  that  I  had  written  any  Note  to  him 
at  all ;  and  I  hope  the  Jury  will  confider,  and 
the  Court  will  dired  them  fo  to  do:  For  1 
know  not  that  they  are  any  more  skill'd  in  the 
Law  than  my  felf,  and  therefore  1  hope  your 
Lordfhip  will  give  them  ample  and  true  Diredi- 
ons,  what  is  Law  and  what  is  not  Law,  and  what 
is  Evidence  and  what  is  not  Evidence ;  and  this 
cannot  be  Evidence  to  afted  me  at  all,  there  be- 
ing nothing  that  doth  appear  or  is  produced. 

My  Lord,  he  fays,  there  were  four  that  were 
to  go  with  Sir  George  Barcley,  that  were  to  be  ap- 
pointed out  of  each  Party  ;  he  does  not  fay  1  na- 
med any,  nor  does  he  name  any  himielf ;  but 
it  feems  they  knew  what  was  to  be  done;  and 
truly  if  any  Thing  was  to  be  done,  they  knew  it 
themfclves  (and  no  Body  elfe  that  I  know  of) 
who  fwear  to  fave  their  Lives,  and  get  a  Reward. 
If  the  four  were  to  be  out  of  the  Party,  which 
he  calls  his  own,  he  knows  them  beft,  and  I  be- 
lieve the  Party  was  his  own,  and  the  Plot  his  own 
too,  and  no  Body's  clle  ;  he  docs  not  fay  that  1 
appointed  any  one,  he  only  fays  there  were  four 
to  be  appointed  out  of  a  Party,  which  Party  was 
z«  Nub  tints  ^  and  fo  is  the  whole  Defign,  unlels  it 
be  in  his  Head,  fram'd  there  by  his  own  Invention, 
for  it  only  exifts  there  that  I  know  of 

My  Lord,  thefe  Obfervations  1  make  upon  Cap- 
tain Porters.  Evidence:  The  next  Witnefs  is  Mr. 
Be  la  Rife,  and  he  is  a  very  good  Evidence  indeed, 
if  Hear-lay  be  to  be  believ'd  ;  he  fays  I  was  very 
fliy  of  difcourfing  with  him  about  it,  that  T  told 
him  it  would  come  to  Nothing,  without  faying 
what  would  come  to  Nothing,  not  that  the  Plot 
would  come  to  Nothing,  for  there  was  nothing 
at  all  fpoken  of  any  Plot,  much  lefs  of  a 
Defign  to  Aflaflinate  the  King.  This  is  all  that 
he  faysj  as  to  me,  of  his  own  Knowledge,  all 


the  reft  relating  to  me  is  but  what  Captain  Por- 
ter told  him.  But  to  begin  with  the  Beginning 
of  his  Evidence,  he  fays  one  Thing  which  is  ve- 
ry odd,  that  at  the  Roje-T^auern^  the  laft  Year, 
there  was  a  Confultation  about  carrying  King 
IVnliatH  away  into  France^  in  a  Veflel  alive,  and 
that  Sir  IViUiam  Perkins  ask'd  him  whether  he 
would  go  along  with  me  to  Deale,  to  procure  a 
Veflel  to  carry  the  King  over  :  He  might  as  well 
have  ask'd  him  to  go  with  me  to  Conftdiitinople^  or 
any  other  Place  in  the  World,  as  to  Deale,  and 
about  any  other  Employment,  as  that.  A  pretty 
Sort  of  Thing,  that  1  fhould  go  to  Deale  to  hire  a 
Veflel  to  carry  the  King  over  into  France  ^  i  that 
know  no  Sea-Man,  or  any  Mafter  of  a  Veflel  at 
Deale,  that  I  fhould  be  employ 'd  to  hire  a  Ship  be- 
fore the  Defign  was  form'd,  as  he  fays  it  was  not 
come  to  an  Head.  If  we  had  got  the  Prince  of 
Orange  into  our  Power  :  If  we  had  King  William 
in  our  Power,  how  was  it  poflible  we  fhould  ever 
have  carry 'd  him  to  Deale}  I  cannot  but  think 
any  one  would  believe  us  Mad-men  to  entertain 
luch  a  Chimera  in  our  Heads.  What  nonfenfical 
Stories  are  all  thefe,  that  we  fliould  carry  King 
Ihlliam  to  Deale,  and  I  hire  a  Ship  to  tranlporc 
him  to b'rancel  I  hope  the' Jury,  and  all  that  hear 
it,  will  confider  what  ridiculous  Stuff  thefe  Men 
talk  of,  as  Evidence  againft  Men  for  their  Lives. 
Then  he  talks  of  my  coming  in  a  Coach  to  the 
Naggs-head  Door,  where  I  was  very  fliy  of  let- 
ing  him  fee  me,  and  afterwards,  when  I  came  out, 
ask'd  him  to  go  into  the  Company ;  but  he  was 
angry  that  they  had  deny'd  to  admit  him  before, 
and  fo  would  not  go  up  :  What  a  ftrange  Sort  of 
a  contradidory  Story  is  all  this?  here  was  a  Con- 
ference it  Icems,  appointed  the  Night  before  to 
be  at  that  Place,  when  Captain  Por/o*,  and  Cap- 
tain King,  dind  Mr.  ii^7;/^//r/(?jy  were  juft  come  from 
viewing  the  Ground,  and  were  to  make  their  Re- 
port, and  Porter  told  him  of  it,  and  yet  they 
would  not  admit  him,  and  I  was  fhy  of  him,  and 
yet  ask'd  him  to  go  up:  What  coniradidory  Non- 
fenfe  is  this?  it  muft  needs  be  look'd  upon  as 
improbable  or  impofiible  to  be  True,  that  I  fhould 
ask  him  to  go  up  into  fuch  a  Company,  where 
fuch  a  mighty  Conference  was  to  be  had  about 
fuch  a  great  Tranflidion,  when  I  had  fhewn  my 
felf  apparently  fhy  of  him,  by  falling  back  in 
the  Coach,  as  being  unwilling  to  let  him  fee  me ; 
I  hope  the  Jury  will  confider  the  felf  Contradido- 
rineis  and  Improbability  of  fuch  Evidence.  Then 
there  is  another  'I'hing,  and  that  is,  what  he  fays 
Captain  King  faid  he  did  not  believe  it  would  come 
to  any  T  hing,  becaufe  he  did  not  like'me  as  being 
no  Soldier,  for  I  was  for  keeping  out  of  Danger, 
and  having  an  eafy  Poft  :  If  he  means  I  had  uo 
Mind  to  be  in  a  Plot,  he  was  in  the  Right  of  it; 
for  no  Man  in  hisSenfes,  would  ever  be  engaged 
in  any  fuch  defperate  Defigns,  where  there  is  fuch 
apparent  Dcftrudion  in  view:  fb  I  cannot  appre- 
hend what  there  is  in  that  of  any  Objedion  againft 
me,  or  any  Proof  that  1  had  a  Hand  in  this  Plot, 
becaufe  1  dcfired  to  keep  out  of  Danger.  It  was 
faid  that  1  was  to  have  attacked  the  King,  with 
Sir  George  Barcley ;  but  Captain  Porter  fays,  we 
were  to  be  together,  to  attack  the  Guards ;  and 
both  can't  be  true,  nor  indeed  is  either  of  them 
true,  but  a  ri<^mcnt  and  Invention  of  their  own: 
1  hen  he  fay.*,  he  ask'd  Keyes  for  a  good  Sword, 
and  he  told  me  I  had  a  very  pood  one:  'Tis  true, 
I  had  a  Sword,    I  always  wore  one,  but  it  does 
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not  follow  that  that  was  to  be  employ 'd  upon 
liich  an  Enterprize  as  this.  And  then  he  tells 
you  a  Story  again  of  Captain  Porter's  having  a 
broad  flaming  two-cdg'd  Sword.  But  what  is 
all  this  to  the  Purpoie?  Does  this  prove  any 
Thing  againft  me,  that  I  confented  to,  or  was  en- 
gaged in  any  fuch  bloody  Defign,as  this.  He  faith 
that  on  Heduefday  he  came  to  me,  and  ask'd  me 
of  the  Affair,  how  it  went  on;  hcdothnotlay  what 
the  Affair  was,  nor  he  doth  not  fayitwasabout  kill- 
ing the  King  ;  nor  indeed  is  it  probable  it  fhould 
be,  for  he  lays  I  was  always  fhy  of  him,  and  that 
he  could  never  get  any  Intelligence  but  from  Cap- 
tain Porter.  He  faith  I  told  him  it  was  a  Thing 
would  not  admit  of  being  delay 'd,  and  that  only 
three  People  fhould  know  fuch  a  Thing  ;  but 
ftill  he  doth  not  tell  you  what  this  Thing  was, 
and  therefore  I  do  not  apprehend  how  this  fhould 
affedt  me,  as  Evidence  of  my  intending  toAffafli- 
nate  the  King.  He  faith  he  had  it  from  Captain 
Porter.,  that  Mr.  Chambers  was  an  orderly  Man, 
a  Word  I  do  not  underfland,  to  convey  Intelli- 
gence to  me ;  and  that  Durant  was  an  orderly 
Man,  to  convey  Intelligence  elfewhere  :  Still 
this  is  all  but  what  Captain  Porter  told  him, 
and  there  is  no  Proof  that  I  fent  Mr.  Chambers 
any  where  ;  Chambers.,  I  acknowledge  I  knew,  he 
is  a  poor  Man,  and  my  Lord  Chief  Juflice  T'reby., 
I  fuppofe,  cannot  but  remember  that  he  was  in 
Prifon,  and  try'd  before  him,  upon  the  Account 
of  Piracy  ;  I  muft  needs  lay,  I  thought  him  an 
honefl  Man  beciufe  he  had  ferv'd  with  me  in 
Ireland:  I  knew  he  was  in  great  want,  and  there- 
fore I  gave  him  his  Diet  and  Lodging ;  there  is 
no  Proof  that  I  furnifhed  him  with  Money,  but 
I  acknowledge  I  did  with  Bread  and  Drink,  to 
keep  him  from  Starving ;  that  I  think  was  an 
A6t  of  Charity,  but  it  cannot  be  interpreted,  nor 
is  there  any  Proof  to  warrant  it,  that  it  was  with 
any  ill  Defign,  or  that  I  gave  it  him  to  hire  him 
or  engage  him  to  any  fuch  Purpofc.  My  Lord, 
they  would  make  it  as  if  the  Perfbns  that  were 
intended  to  be  employ'd  in  this  pretended  Plot, 
were  to  be  regular  Troops,  and  to  have  Courts 
of  Guard,  and  to  be  difpos'd  of  into  Quarters,and 
this  was  to  be  done  by  thefe  orderly  Men  :  I  pro- 
fefs  I  know  not  what  to  make  of  it,  it  is  fuch  a 
Medley,  a  Fancy,  and  a  Chimera,  that  it  is  per- 
feclly  Unintelligible,  whether  thefe  were  to  be 
general  Officers,  or  private  Centinels,  or  what. 
Then,  my  Lord,  helaith  Cranbourne  brought  a  Lift 
from  me  to  Captain  Porter,  with  R.  C.  at  the  Bot- 
tom :  Firfi,  that  he  does  not  prove  that  it  was  my 
Lift,  nor  doth  that  K.  C.  being  at  the  Bottom 
of  the  Lift  make  me  a  Partner  in  this  Conlpi- 
racy.  Then  he  faith  that  Cranbourne  came  to 
the  Bluc-Pojlsj  as  from  me,  to  acquaint  them  of 
the  Difappointment,  becaufe  the  King  did  not  go 
out  that  Day  :  Surely,  my  Lord,  I  need  not  trou- 
ble you  with  faying  any  thing  to  this,  for  it  is 
all,  as  to  me,  but  Hearfay  ;  and  what  am  I  con- 
cern'd  in  that  which  other  People  talk  amongfl 
themfclves  ?  tho'  they  do  ufe  my  Name,  how  can 
I  help  that  ?  My  Lord,  he  faith  himfelf  that  he 
intended  to  difcover  this  Confpiracy  a  Year  ago, 
but  the  Thing  failing  then,  which  how  ridicu- 
lous it  was  I  obferved  before,  he  let  it  alone  for 
that  Time ;  but  when  I  met  him  at  the  Naggs-head 
Door,  and  he  was  fb  angry  for  their  not  admitting 
him  into  their  Company,  which  was  three  Weeks 
before  this  Defign  they  talk  of  was  to  be  cxecu- 
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ted,  he  had  a  Mind  to  go  to  the  Secretary's,  and 
get  Warrants  and  Meffengers  to  apprch'end  us  i 
and  he  faith  he  hath  often  come  to  me,  to  ask 
about  the  Affair,  as  he  calls  it,  but  I  was  flil!  re- 
ferv'd  and  fhy,  and  told  him  nothing  would  come 
of  it.  From  all  this  I  would  obferve  that  1  hav© 
very  good  Reafon  to  look  upon  him  to  be  no 
Evidence,  not  only  for  the  fame  Reafon  that  I 
objcded  againft  Mr.  Porter,  that  by  hisovvn  Ac- 
knowledgment he  \sParticepsCriminis,  but  his  com- 
ing to  me  after  he  refblvtd  to  difcover,  plainly 
declares,  that  he  fet  himfelf  to  be  a  Trapaimcr, 
and  no  Trapanner  can,  in  the  Judgment  of  any 
honeft  or  underltanding  Man,  be  a  credible  Per- 
fon  as  an  Evidence  to  rake  away  any  Man's  Life : 
I  am  fure  what  he  faith  of  my  Shynefs  to  converfe 
with  him,  and  his  own  frequent  Attempts  to  con- 
verfe with  me,  fhews  plainly,  he  was  willing  to 
trapan  me,  for  fb  he  himfelf  faith.  He  came  to 
me  feveral  Times,  and  took  me  afide,  to  ask  how 
the  Affair  went  on,  but  he  did  it  only  to  enable 
himfelf,  to  make  the  better  Difcovery,  which 
makes  him  ten  thoufand  times  worfe,  than  if  he 
had  only  gone  at  firft  and  told  what  he  pretends 
he  knew,  and  afterwards  forbore  the  Company. 
Befides,  my  Lord,  as  to  trapanning,  I  have  read 
in  a  Book  of  Sir  Robert  yltkms,  that  to  be  Parti- 
ceps  Crmhiis,  proves  a  Perfon  to  be  a  bad  Man, 
and  confequcntly  not  fo  Credible,  efpecially  if  it 
can  appear  the  Witnefs  has  trapann'd  the  Prifo- 
ner  into  the  committing  the  Crime  j  then  the 
Witnefs  will  appear  to  be  guilty  of 'a  far  more 
higher  Crime  than  the  Priibner,  and  therefore 
ought  not  to  be  believ'd  as  a  credible  Witnefs 
againft  the  Prifbner,  for  he  is  a  credible  Witnefs 
that  has  the  Credit  of  being  a  good  and  honeft 
Man,  which  a  Trapanner  cannot  have  ■  and  this 
Trapanning  proves  withal  that  the  Trapanner 
did  bear  a  Spight  and  Malice  againft  the  Perfon 
trapanned,  and  intended  to  do  him  a  Mifchief, 
and  defign'd  to  take  away  his  Life :  Shall  fuch  a' 
one,  fays  be,  be  a  credible  Witnefs,  and  be  be- 
lieved againft  him  ?  God  forbid! 

My  Lord,  as  to  Mr.  Pendergrafs,  who  is  the 
next  Witnefs,  I  do  not  take  my  felf  to  be  much 
concerned  in  all  he  faith.  I  think  I  have  feen  him 
but  once  of  a  great  while,  and  that  was  on  the  //  'ed- 
nefday  or  I'hurfday  before  I  was  taken  up ;  but,  my 
Lord,  I  have  this  to  fay  to  his  Evidence,  I  defire 
your  Lordfhip  to  obferve  I  was  not  in  the  Procla- 
mation, though  he  was:  They  took  Occafion  to 
have  me  fecured  as  a  Colour,  or  to  fave  Expen- 
ces,  1  fuppofe,  while  they  themfelves  went  out  of 
the  Way,  to  have  their  Names  put  into  the  Pro- 
clamation; that  fomcBody  might  colourably  take 
them,  and  get  the  King's  Money.  All  that  he  faith 
of  me,  is,  that  Cr,^H^o//!'«e  brought  MefIa°-esfrom 
me  ;  One  Time  I  writ  a  Note,  flgn'd  K.  Robinfon  ; 
another  Time  I  fent  a  Lift  fubfcribed  K.  C.  and 
that  Porter  fhew'd  him  them  both;  but  all  this 
is  but  Hear-fay  ftill  out  of  the  Alouth  of  Por- 
ter, and  can  be  no  Proof  at  all  againft  me.  He 
faith,  upon  the  Difappointment  he  and  they 
went  to  £pfom,  which  to  me  feems  a  very  remark- 
able Thing ;  for  if  he  fay  true,  it  is  plain,  this 
was  before  by  him  difcover'd  at  Court;  and  tome 
it  fhcws,  that  he  had  a  ftrong  Defign  of  gettin<T 
Money,  and  taking  away  People's  Lives  upon  tha't 
Account ;  and  that  Capt.  Porter  was  in  the  fame 
Defign:  For  De/.-?  Rw faith.  Captain Porrer ask'd 
him  to  go  with  them,  as  well  asPendergrafs,  Now 
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tan  it  be  fuppofed,  that  thefe  three  ftiould  agree 
to  go  together,  unlefs  they  were  in  a  Combina- 
tion, as  it  appears  they  now  are  ?  And  I  cannot 
but  think,  the  Court  and  the  Jury  will  think  it 
reafonable  to  believe :  For  if  I  was  in  a  Plot  ot 
luch  a  Nature  as  this,  and  {hould  hurry  out  of 
Town  after  I  had  difcover'd  it,  with  three  or 
four  of  the  People  that  were  concern'd  in  it,  and 
fome  of  them  afterwards  pretend  to  be  Difcover- 
ers  too,  nobody  in  the  World  can  believe  but  they 
contriv'dthe  1  hing  amongft  themfelves,  and  went 
out  of  Town  only  for  a  Colour,  that  they  might 
be  put  in  the  Proclamation,  and  pretend  to  be  ta- 
ken, to  entitle  themfelves  to  the  Reward. 

L  C.  J.  Really,  Mr.  Charnock^  I  am  loth  to  in- 
terrupt you  in  any  Part  of  your  Defence,  but  I 
do  not  underftand  what  you  mean  by  this,  and  I 
very  willingly  would  underftand  you  if  I  could. 

Mr.  Char.  My  Lord,  I  fay,  I  look  upon  it,  that 
they  were  all  combin'd  together  in  a  Defign  toget 
the  King's  Money,  and  take  away  our  Lives  •  that 
Porter  fhoiild  defire  them  to  go  with  him,  into  the 
Country,  and  particularly  Mr.  Pendergrafs,  who 
difcover'd  this  to  the  King,  and  then  that  he 
fhould  agree  to  go  with  him. 

L.  C.  J.  Truly,  I  do  not  underftand  the  Force 
of  your  Argument  ;  that  becaufeupon  the  fuppo- 
fed Difcovery,  Capt.  Porter  went  to  Epfom,  and 
'M.r.Pendergrcifs'fitnt  with  him, therefore thismuft 
be  a  Defign  between  them  to  get  the  King's  Mo- 
ney, 1  cannot  any  way  fee  how  that  muft  follow. 

Char.  Pray,  my  Lord,  to  what  End  (hould  he 
run  out  of  Town,  upon  the  Apprehenfion  of  the 
Difcovery,  and  with  Captain  Porter  too,  when  he 
actually  had  got  the  King's  Promife  that  he  fhould 
be  fafe,  and  not  be  a  Witnefs,  unlefs  it  were  a 
Combination  between  them,  in  order  to  fet  up  as 
WitnelTes  againft  us,  to  get  the  King's  Money? 

L.  C.  J.  I'll  tell  you  why  he  was  willing  to 
go  with  Captain  Porter;  becaufe  he  had  not  a 
IVIind  that  the  Difcovery  he  had  made,  fhould  be 
any  Way  known  to  have  come  from  him ;  for 
you  fee  how  unwilling  he  was  to  name  Names,  and 
10  kept  Captain  Porter  Company  ftill,  as  his  Friend, 
refolving  not  to  be  an  Evidence  againft  him. 

Cbar.  Well,  my  Lord,  after  all,  I  hope,  what 
he  faith  cannot  be  look'd  upon  as  any  Evidence 
againft  me  ;  becaufe  whatfoever  he  faith  relating 
to  me,  is  about  the  Notes  and  Meffages  that  he 
faith  were  brought  to  Captain  Porter^  and  all  of 
it  can  amount  at  the  utmoft  to  Hear-fay  from 
other  Peoples  Mouths.  My  Lord,  the  laft  Evi- 
dence that  I  apprehend  relates  any  Way  to  me, 
is  that  of  Mr.  Bertram,  and  he  talks  of  what  I 
fliould  fay  to  him  upon  the  ninth  of  F(?Z'r«^r^,  that 
1  fhould  take  him  into  a  back  Room  into  my  Lodg- 
ings, and  there  tell  him.  That  there  was  fbme- 
thing  in  Hand  for  theReftoring  King  James.,  but 
there  was  fomcwhat  to  be  done  firft  to  take  off 
the  Spark,  or  I  do  not  know  what,  nor  do  1  be- 
lieve any  Body  elfe  doth  know  how  to  make  any 
thing  of  it.  It  is  a  very  improbable  Thing,  that 
this  Matter  which  was  to  be  fo  great  a  Secret, 
and  which  I  fhould  fay,  was  not  fit  to  be  commu- 
nicated to  above  three  People  at  once,  I  (hould 
fend  for  a  private  Trooper,  for  he  was  no  other- 
wife,  to  communicate  fo  great  a  Matter  to  him ; 
befides  that,  I  cannot,  nor,  I  believe,  can  any  Bo- 
dy elfe  tell  what  to  make  of  the  Words,  taking 
off  the  Spark,  how  to  conftrue  that  to  make  it  an 
Evidence  of  an  Intention  to  kill  the  King.    It 


was  fuch  an  Expedlation,  and  Preparation  ior  it 
on  the  Coaft  of  France ;  but  it  is  not  probable,  I 
am  fure  it  is  not  true,  that  I  fhould  fay  there 
was  fomething  to  be  done  firft,  for  the  taking  off 
the  Spark.  Evidence  of  a  Thing  of  this  Nature 
ought  to  be  plain  and  clear,  and  diftindl:  He 
doth  fay  nothing  that  I  talk'd  to  him  of  killing 
the  King,  or  of  Affaffinating  him,  or  of  my  ask- 
ing him  to  be  one  in  any  liich  Thing,  and  that 
I  furnifh'd  him  with  Arms,  and  an  Horle  on  any 
fuch  Defign,  but  only  that  he  might  ride  out,  and 
take  the  Air,  and  there  he  fhould  meet  withlbme 
of  his  Acquaintance:  What  unaccountable  looie 
Stuff  is  all  this'  It  is  very  ftrange,  my  Lord,  that 
if  I  Jiked  the  Man  fo  well,  as  I  muft  do  if  I  would 
fend  for  him  to  communicate  a  thing  of  this  Na- 
ture to  him,  that  I  fhould  not  put  it  into  a  Method, 
that  he  might  be  one  with  us  in  the  Execution  ofit : 
But  there  cannot  be  any  Thing  inferred  of  that 
Nature,  for  which  we  ftand  accufed,  from  any 
Words  that  he  faith  were  fpoken.  My  Lord,  he 
doth  fay  indeed  that  he  told  me,  that  he  had  dif- 
pofed  of  himfelf  otherwife ;  but  that  is  no  more 
certain,  nor  can  be  referred  to  any  particular 
Thing,  than  the  reft.  He  might  difpofe  of  him- 
felf to  a  Friend,  he  might  difpofe  of  himfelf  to 
his  Wife;  but  what  is  all  that  to  this  Purpofe? 
And  he  might  indeed,  if  King  James  came,  dif^ 
pofe  of  himfelf  to  affift  him,  or  to  oppofe  him, 
or  to  let  it  alone  •  but  all  this  is  nothing  to  the 
Bufinefs  for  which  we  are  here  to  be  try'd  ;  it's 
all  loofe,  idle,  impertinent  Talk,  and  not  at  all 
to  the  Purpofe.  And  then  he  faith,  that  after- 
wards, I  met  him  at  Lincoln  &-Inn  back  Gate,  and 
took  him  into  Lincoln  s- Inn.,  and  told  him,  there 
were  Warrants  out,  and  we  had  as  good  do  the 
Bufinefs  prefently.  My  Lord,  I  do  remember  I 
met  him  at  Lincohi's-Inn  Gate,  and  it  was  upon 
Saturday  the  Day  before  I  was  taken  up,  and  it  was 
about  twelve  a  Clock  at  Noon,  and  I  did  hear 
there  were  Warrants  out,  but  there  never  was  that 
Intimacy  between  him  and  me,  that  I  fhould  de- 
fire  him  to  come  to  my  Lodging,  or  that  I  fhould 
fupport  him  in  any  Sort.  My  Lord,  I  have  made 
a  few  Remarks  to  your  Lordfhip  and  the  Jury,  up- 
on the  Evidence ;  I  am  fenfible  I  have  given  the 
Court  a  deal  of  Trouble,  but  I  hope  you  will 
confider  it  is  for  my  Life,  and  my  All,  and  I  hope 
you  will  be  of  Opinion,  that  the  Evidence  produ- 
ced againft  me  is  frivolous  and  weak,  and  that 
the  Witneifes  have  a  very  bad  Caufe  of  it,  fince 
all  that  they  talk  of,  if  it  were  true,  is  only  a  Dif^ 
courfe,  and  they  are  forced  to  fupply  in  Words, 
what  they  want  in  Fadt. 

L.C.J.     Have  you  any  more  to  fay,  Sir? 

Char.  Yes,  my  Lord,  I  defire  to  take  Notice  to 
the  Court  and  the  Jury,  that  the  Bufinefs  of  bare 
Words  was  never  look'd  upon  in  Law  as  an  Overt 
Ad:  to  prove  a  Man  guilty  of  High-Treafbn,  nor 
that  feveral  Perfons  met  together  doth  prove  a 
Confpiracy.  Thefe  Perfons  proving  that  I  met 
with  them  doth  not  prove  that  I  was  concerned  in 
the  AflTaflination,  nor  that  I  confcnted  to  any  fuch 
Thing,  befides,  my  Lord,  I  am  taxed  in  the  In- 
didlment  with  buying  Arms  and  Horfes  for  this 
Bufinefs;  but  there  is  not  one  Word  of  it  pro- 
ved, or  of  my  riding  out  to  view  the  Ground,  nor 
any  thing,  that  I  was  to  be  concerned  about  this 
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villainous  Ad.  My  Lord,  if  I  had  bought  any 
Arms,  that  had  not  been  an  Overt-A6t  of  itfelfi 
it  mult  be  proved  firftthat  I  bought  them  with  fuch 
an  Intent  to  employ  them  about  fuch  a  Bufinefs ; 
and  it  neither  is,  nor  can  be  proved,  that  I  fur- 
nilh'd  any  Body  with  Horfesor  Arms:  And  there- 
fore the  bare  Buying  of  Arms  ofitfelf,  as  far  as  I 
am  informed  of  the  Law,  would  be  no  Proof  of  an 
Overt  Ad.  To  prove  an  Overt  A.&.  of  Trcalbn  by 
the  buying  of  Arms  it  muft  be  prov'd  that  I  declar'd 
fbme  way  that  I  bought  them  with  fuch  an  Intent, 
or  elfe  it  is  no  Proof  at  all  j  but  now  if  you  have  no 
Evidence  that  1  bought  any  Arms  at  all,  I  look  upon 
it,  that  there  is  no  Poflibility  to  make  that  an  Overt 
Ad.  If  you  pleafe,  my  Lord,  to  bear  with  me  to 
give  you  the  Trouble  of  reading  fomc  fliort  Notes, 
which  I  have  taken  out  of  fome  Law-Books  about 
Overt  Ads. 

L.  C.  J.  No,  the  Court  won't  think  it  any 
Trouble :  Make  your  Defence  as  well  as  you  can, 
and  take  your  own  Way. 

Cbar.  My  Lord,  I  hope  you  will  allow  what  hath 
beencoUeded  out  of  the  Books  of  Law  as  to  Overt 
Ads ;  There  is  Hales' s  Pleas  of  the  Crown  is  pofitive 
in  it,  That  an  Overt  Admuftbealledgedin  every 
Indidment,  and  proved  j  That  compafling  the 
Death  of  the  King  by  bare  Words,  is  no  Overt 
Ad.  Now  if  bare  Words  be  no  Overt  Ad,  why 
then  all  the  Con(piracy  that  is  here  proved,  fup- 
pofmg  all  to  be  true  that  is  faid,  it  is  no  Overt 
Ad  ;  for  it  is  all  but  Words  ftill.  And  barcCon- 
Ipiringis  no  Overt  Ad,accordingto'my  Lord  Coke's 
Opinion  in  his  fhird  Infiitutes ;  and  the  utmoft 
of  all  that  any  of  them  prove  againft  me  is,  that 
1  did  fay  fo  and  fb,  which  is  but  bare  Confpi- 
ring.  Pray,  my  Lord,  let  mc  know  upon  what 
Law  it  is  that  I  am  indided  and  try'd,  I  fuppofc 
it  is  upon  25  Edw.  3. 

L.C.J.  Yes,  you  are,  and  only  upon  that  Statute. 

Char.  My  Lord  Coke^inhisT'hirdlnJiitutes^fa.ith, 
The  open  Ad  muft  be  manifeftly  proved.  If  di- 
vers confpirc  the  Death  oftheKing,  and  the  Man- 
ner how,  and  thereupon  provide  Weapons,  Pow- 
der, Poifon,  fend  Letters,  or  the  like,  for  the 
Execution  of  the  Confpiracy,  or  Preparation  be 
made  by  fome  Overt  Ad  to  depofe  the  King, 
or  take  him  by  Force,  or  by  ftrong  Hand,  or  im- 
prilbn  him;  thefe  are  fufficient  Overt  Ads,  to 
prove  the  Compafling  the  King's  Death.  But  by 
this  it  is  plain,  that  bareConfpiringisnot  Trealbn, 
as  wanting  a  fufficient  Overt  Ad  to  declare  the  In- 
tention. Now,  my  Lord,  I  fay,  that  in  all  this  Evi- 
dence that  hath  been  given  againft  me,  there  is  not 
one  Overt  Ad  proved  of  my  providing  Arms,  or 
fending  Letters,  or  the  like.  And  the  fame  Page 
of  thelame  Book,  the  ^ird  Infittutes, Chap.  Hi^h~ 
^reafon,  upon  the  Wordsprcveable  Attaint^  it  muft 
be  by  Overt  Ad,  it  muft  be  upon  dired  and  ma- 
nifeft  Proof,  not  upon  conjedural  Prefumptions  or 
Inferences,  or  Strains  of  Wit:  So  that  the  ftrongeft 
Prefumptions  upon  the  whole  Earth  will  never  be 
able  to  make  any  Overt  Ad,  without  plain  and 
manifeft  Proof  And,  my  Lord,  I  do  infift,  here 
is  not  plain  and  manifeft  Proof,  or  any  Overt 
Ad,  but  only  Prefumptions  in  the  whole  Scene 
of  the  Thing.  I  muft  beg  the  Favour  of  the 
Court  as  to  one  particular  Thing :  Your  Lord- 
fhip,  no  doubt,  knows  the  Law  very  well.  I  am 
here  an  ignorant  Man,  unable  to  defend  myfelf 
by  the  Forms  of  Law ;  but  I  hope  your  Lordfliip 
and  the  Court  will  not  let  me  fuffer  any  Damage 


upon  that  Account.  You  arc  always  prefumcd  to 
be  of  Council  for  the  Priibnersi  and  I  look  upon 
it  as  affured,  that  you  will  do  that  Juftice  to  Per- 
fons  in  our  Circumftances,  as  truly  to  inftrud  the 
Jury  how  they  fhall  behave  themfclves  in  Relati- 
on to  this  Matter  that  is  now  upon  Enquiry  be- 
fore them.  Particularly,  my  Lord,  I  defire  they 
may  be  told  plainly  and  truly,  what  is  Proof  of 
an  Overt  Ad,  and  what  is  not ;  and  when  your 
Lordfhip  fums  up  the  Evidence,  you  will  tell 
the  Jury  diredly  and  plainly,  what  is  Legal  Evi- 
dence, and  what  is  not :  and  then  what  is  fuffici- 
ent Proof  of  any  one  Overt  Ad  or  Species  of 
Treafbn ;  and  that  you  would  not  leave  it  to 
the  Apprehenfion  of  the  Jury,  what  they  do  be- 
lieve, but  inform  them  really  and  truly  what  is 
Legal  Evidence,  and  what  of  that  Sort  hath  been 
given  to  Day.  My  Lord,  here  is  a  ftrange  Sort  of 
Thing,  a  Confpiracy,  which,  confider'd  in  the  ge- 
neral, hath  neither  Head  nor  Tail ;  how  many  there 
were  to  be  is  uncertain.  In  the  Indidment  is  faid, 
there  were  forty  Men  to  do  this  Fad  upon  the 
King  in  his  Coach,  and  for  attacking  the  Guards. 
Can  it  be  fuppoied,  that  any  Man  in  his  Senfes 
would  do  fuch  an  Ad  as  this,  without  Refped 
to  have  Security  for  himfelf  and  his  Family,  or 
thole  he  is  concerned  for  ?  I  know  not  how  great 
Wits  thefe  People  be  in  other  Things,  but  I  am 
fure  they  Ihew  no  Wit  in  this,  I  look  upon  it  to 
be  fo  defperate  a  Thing.  The  Guards  are  at  leaft 
treble  the  Number,  and  better  appointed ;  and 
that  forty  fhould  go  to  aflault  treble  the  Num- 
ber, and  in  divided  Bodies  too,  that  were  only 
to  mix  Fury  and  Malice  with  Refblution,  to  be 
torn  in  Pieces  by  the  Mob  upon  an  apparent  vifible 
Dilappointment.  And  when  we  had  done  this, 
and  made  this  Attempt,  where  were  we  to  go  ? 
We  had  no  Afyliim  that  we  can  hear  of,  nor 
Caftle  or  Fort  to  retire  to,  nor  none  that  were 
to  back  or  aflift  us ;  and  I  am  fure  no  Man  in 
his  Wits  would  undertake  a  delperate  Attempt 
without  Alfurance  of  a  Retreat.  If  I  was  refolv- 
ed  to  kill  any  Man,  I  would  propofe  to  myfelf 
fbme  Place,  to  which  I  might  repair  for  Shel- 
ter and  Safety  when  I  had  done,  If  then  we 
were  in  our  Senfes,  it  cannot  be  imagined  we 
fhould  ever  engage  in  fb  apparently  deftrudive  a 
Defign.  We  ought  rather  to  have  been  confin'd 
to  Bedlam,  than  any  other  Place,  if  we  could  be 
thought  guilty  of  {o  much  Ralhnels  and  Folly. 
My  Lord,  I  pretend  not  to  make  any  particular 
Refledions upon  thefe  Gentlemen  that  havegiven 
Evidence  here;  but  only  I  muft  take  leave  to  lay 
in  general,  that  there  are  none  of  them,  but  that  if 
they  have  had  any  Fortunes  in  the  World,  their 
Circumftances  as  to  that  Matter  are  now  much 
altered;  and  if  any  Perlbns  will  be  Evidence 
againft  others  for  their  Lives  in  Hopes  to  repair 
thofe  Fortunes,  and  concerning  Matters  in  which 
they  were  engaged  themfelves  in,  as  they  do  ac- 
knowledge, and  if  it  be  true,  it  muft  be  thro' the 
Dcfperatenefs  of  their  Fortunes,  it  is  the  moft 
barbarous  and  inhuman  Sort  of  Evidence  that 
ever  was  given  by  any  that  ever  had  any  Senfe  of 
Honour,  and  muft  be  a  bafe  Refledion  upon  any 
who  pretend  themfelves  to  be  Gentlemen ;  And  I 
hope  the  King  will  think  them  upon  that  Account 
very  little  deferving  Credit.  My  Lord,  I  hope 
your  Lordfhip  will  pleafe  to  confider,  that  what 
I  have  offer'd  is  but  what  my  own  iudden  Thoughts 
could  fuggeft  to  me  out  of  the  confufed  little  Re- 
marks 
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m-rks  I  have  been  able  to  make  upon  the  Evi 
drncej  and  it  is  the  more  confui'ed  and  immctho- 
dicil  'bccaule  I  could  have  no  Council  to  aflift 
me   '  I  would  only  put  your  Lordfhip  in  Mind 
once  more,  of  what   I  earneftly  defire  and  inhft 
upon  from  your  Lordfliip,   that  you  would  tell 
the  Jury  plainly  and  truly  what   Evidence  it  is 
the  Law  requires  to  convid:  any  Perfon  of  the 
Crime  for  which  I  ftand  accufed ;    what  Things 
are  neceflfary  to  make  up  that  Evidence,  what  is  a 
Legal  Proof  of  an  Overt  Ad,  and  what  Overt 
A6ts  have  been  plainly   and  manifeftly  proved 
asainft  me  in  this  Cafe,  and  not  leave  the  Con- 
ftrudtion  of  the  Evidence  to  the  Apprehenfion  or 
Inclination  of  the  Jury.     This  is  all  the  Favour 
that  I  have  to  beg  Qfth'e  Court,  and  I  hope  I  need 
not  doubt  the  Juftice  of  the  Jury. 
L.  C  J.     Have  you  done.  Sir  ? 
Char.     Yes,   my  Lord. 
L.  C.  J.    Then  what  lay  you ,  Mr.  Ktng  f 
Kni^.    My  Lord,  I  muft  infift  upon  a  great  ma- 
ny Things  that  Mr.  Cbnrnock  hath  faid.  But  as  to 
what  relates  to  myfelf,  Captain  Porter  faithj  I  went 
with  him  and  Mr.  Knigbtlcy  to  view  the  Ground 
where  this  Defign  was  to  be  executed.  Truly,  n-y 
Lord,  I  did  go  abroad  with  Captain  Porfer  and  Mr. 
Knightley;  but  it  was  meerly  to  take  the  Air,  and 
no  other  Thing.    Truly,  my  Lord,  I  have  not  ta- 
ken any  Notes  of  the  Evidence,  nor  have  I  had  any 
Council  to  alTift  me,  and  fo  I  am  not  very  capable 
of  making  my  Defence. 

L.  C.  J-  Well,  have  you  any  more  to  fay  ? 
King.  As  to  Mr.D^  la  Rue,  he  doth  not  pretend 
to  fay,  I  did  ever  tell  him  of  any  thing  of  a  De- 
fign of  deftroying  the  King:  And  as  to  the  Sword 
he  fpeaks  of,  he  knows  I  always  wore  one,  and 
ever  had  one. 

L.  C.  J.  Well,  is  this  all  you  have  to  fay  > 
Knig.  And  as  to  Mr.  Pendergrafs,  he  faith,  he 
fiw  me  at  the  Kofe-'tavern  in  Covent-Garden, 
where  we  difcourfed  fomething  of  the  Matter ; 
but  he  tells  you  not  what  that  Matter  was,  nor 
what  the  Difcourfe  was.  And  as  to  Mr.  Boyfe,  he 
doth  not  tax  me  with  any  Defign  of  killing  the 
King:  Nay,  he  faith,  I  did  not  mention  any 
fuch  Thing  to  him.  And  as  to  the  Matter  of 
an  Overt  Aft,  what  is  an  Overt  Adt  and  what  not, 
and  what  is  good  Proof  of  it,  and  what  not,  I  muft 
refer  to  your  Lordfliip  and  the  Court. 

Char.  My  Lord,  1  beg  your  Pardon,  there  is  one 
thing  I  forgot  to  offer  to  your  Lordfhip  ;  there  is 
no  Place  laid  in  the  Indiftment,  nor  no  fet  Num- 
ber of  Men  afccrtained. 

L.  C.  J.  At  prefent  you  are  out  of  Time,  for 
that  you  might  have  fpoke  to  it  before  the  Evi- 
dence was  given,  or  you  may  fpeak  to  it  after  the 
Verdid  is  brought  in,  if  there  be  Occafion. 

Char.  My  Lord,  I  am  ignorant  in  the  Forms 
of  Law. 

L.  C.  J.  If  you  will  obferve  any  thing  out  of 
the  Evidence,  you  may  ;    now  is  theTime. 

Char.  My  Lord,  I  think  the  Evidence  is  incon- 
fiftent  with  the  IndiAment :  for  the  Indidment 
doth  fay  pofitively,  that  there  were  Horfes  and 
Arms  bought  and  provided.  Now  if  this  be  an 
effcntial  Overt  Ad,  as  I  apprehend  it  is,  according 
to  my  Lord  Coke,  to  prove  the  compafling  the 
King's  Death,  then  there  hath  been  no  Evidence  to 
fupport  this  Indidmcnt ;  for  there  is  no  Proof  of 
the  buying  of  any  Horfes  or  Arms. 


L.  C.  J.  They  tell  you  there  were  forty  pro- 
vided. 

Char.  My  Lord,  I  have  taken  fome  Notes, 
as  well  as  I  could,  upon  reading  of  the  Indid- 
ment ;  and  in  the  firft  place  it  is  faid,  that  it 
was  agreed  there  fhould  be  forty  Horfe-men  arm- 
ed of  us,  Robert  Charnock^  Edward  King,  and  T'ho- 
vias  Keyes ;  which  I  take  to  be  Nonfenfe  and  im- 
poflible. 

Mr.  Att.  Gen.  But  ^there  is.  And  others  in  the 
Indidment  too. 

Char.  It  is  ^adragint'  Homines  equeftres  de  ipfo 
Roberto  Charnock. 

L.  C.  y.  And  divers  others,  to  the  Jurors  un- 
known. May  not  they  make  forty  ?  thirty-feven 
and  you  three  will  make  forty. 

Char.  That  divers  others  is  fo  uncertain,  that 
no  one  can  tell  whether  it  be  five  or  fivethouland  j 
and  I  know  not  what  will  make  an  Indidm.ent  void, 
if  Uncertainty  will  not. 

L.  C.  J.  But  your  Time  of  Exceptions  to  the 
Validity  of  the  Indidment  is  notnow^  we  are  now 
only  upon  the  Trial  of  the  Fad. 

Char.  My  Lord,  I  was  advis'd  bymy  Council 
that  if  I  could  find  a  Flaw  in  the  Indidment,  I 
muft  mention  it,  and  take  the  Advantage  of  it  be- 
fore the  Summing  up. 

L.  C.  y.  You  were  not  well  advifed  ;  for  after 
the  Jury  is  fworn,  we  are  only  to  have  Regard 
to  the  Fad,  and  we  are  now  upon  the  Trial  of  the 
Fad  J  and  the  only  Thing  we  have  under  Confi- 
dcration  upon  the  Fad  and  the  Evidence  is,  Whe- 
ther upon  this  Evidence  that  hath  been  given,  you 
are  guilty  or  not  of  the  Fad  that  is  charged  upon 
you  in  the  Indidment  ? 

Char.  My  Lord,  I  crave  your  Pardon,  and  I 
hope  you  will  take  no  Advantage  of  my  Ignorance, 
not  being  ufed  to  thefe  Proceedings. 

L.  C.  y.  As  to  what  you  faid  at  firft,  that 
there  was  an  Overt  Ad  proved  becaufe  there  is 
no  Proof  of  buying  Horfes  or  Arms ;  it  is  true, 
that  is  one  Overt  Ad  laid  in  the  Indidment,  and 
there  is  fome  Evidence  given  of  it ;  but  what  that 
Evidence  will  amount  unto  will  be  a  farther  Con- 
fideration  by  and  by. 

Char.  There  was  another  Obfervation,  my  Lord, 
that  I  have  made  upon  the  Indidment,  that  it  is  un- 
certain upon  the  Word  tioic  ;  there  is  no  Time 
afTigned,  nor  no  Place:  Pray  what  Time  doth  this 
tunc  refer  to? 

Mr.  Att.  Gen.     When  the  King  went  out 
L.  C.  y.     But  thefe  things  are  not  proper  now, 
I  tell  you  we  are  upon  the  Fad.     Mr.  King,   have 
you  anymore  to  fay  ?  becaufe  Mr.  Charnock  inter- 
rupted you. 

King.  My  Lord,  iftherebeany  Objedion  that 
Mr. Charnock  hath  made,  would  be  of  any  Advan- 
tage to  me,  I  hope  you  will  let  me  be  heard 
by  my  Council,  that  1  may  have  the  Benefit 
of  it. 

L.  C  y.  I  tell  you,  that  is  not  proper  now  ; 
you  may  have  the  Benefit  of  any  Objedion  of 
that  Nature,  if  there  be  an  Occafion,  after  the 
Verdid:  Now  we  are  only  confidcring  the  Evi- 
dence upon  the  Iflue,  Guilty  or  not  Guilty ;  and 
you  are  now  to  apply  yourfelves  to  that. 

King.  My  Lord,  I  think  I  have  anfwered  all 
the  Evidence. 

L.  C.  y.  Well  then,  Mr.  Keyes,  What  have  you 
to  fay  for  yourfelf  ? 

Keyes. 
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Keyes.  My  Lord,  all  that  Ihave  to  fay  is,  I  was 
a  Servant  to  Captain  Porter^  and  I  did  nothing  but 
by  his  Order. 

L.  C.  J.     Is  that  all  you  have  to  fay  ? 

Keyes.     Yes,  my  Lord. 

L.  C.  y.  Then  I  muft  tell  you,  no  Man  Is  fuch  a 
Servant  that  the  Commands  of  his  Mafter  can  ex- 
cufe  him  for  committing  High-Treafon. 

Keyes.     I  did  but  obey  his  Commands. 

L.  C.  J.  But  I  tell  you  again,  no  Man  is  fo  much 
under  the  Command  of  his  Mafter,  as  that  he 
ought  to  obey  him,  if  he  command  him  to  com- 
mit High-Treafbn.  It  is  proved  you  bought  Hor- 
fes,  and  he  told  you  upon  what  Defign,  and  you 
engaged  in  it. 

Keyes.  I  did  not  hear  any  thing  of  it,  my  Lord. 
My  Mafter  was  pleafed  to  jeft  with  me  feveral 
times,  and^  he  might  lay  a  great  many  things  that 
I  did  not  much  regard, 

L.C.J.  You  were  by  when  your  Mafter,  as  you 
call  him,  promifed  Mr.  Pendergrafs  his  Mufquetoon, 
and  Mr.  King  told  Pendergrafs.,  he  hoped  he  would 
not  fear  breaking  the  Glals  Windows. 

Keyes.  Indeed  I  do  not  remember  any  fuch 
thing. 

L.  C.  J.  And  there  are  feveral  other  Particu- 
lars fworn  againft  you :  But  have  you  any  thing 
more  to  fay  ? 

Keyes.  Nothing,  but  that  I  did  what  my 
Mafter  order'd  me  to  do. 

L.  C.  J.  Have  you  all  done  then?  If  you  have 
any  more  to  fay,  you  muft  ipeak  it  now,  becaufe 
you  caimot  (peak  after  the  King's  Council  have 
lummed  up  -,  they  muft  have  the  laft  Word :  Have 
you  any  Witnefles  to  call,  or  any  Thing  more  to 
fay? 

Char.  No,  my  Lord,  we  have  nothing  more 
to  lay,  but  leave  it  to  your  Lordfliip  entirely. 

Mr.  Soli.  Gen.  May  it  pleale  your  Lordftiip, 
and  you  Gentlemen  of  the  Jury,  I  am  of  Coun- 
cil in  this  Cafe  for  the  King  againft  the  Prifoners 
at  the  Bar,  and  I  think  the  Matter  hath  been  fully 
proved  as  Mr.  Attorney  at  firft  opened  it  j  That 
there  was  a  Defign  of  an  Invafion  on  this  Kingdom 
from  France,  and  of  an  Infurredlion  within  this 
Kingdom,  to  abet  that  Invafion,  and  as  an  Induce- 
ment to  both,  of  a  barbarous  and  abominable 
AffafHnation  upon  the  Perfon  of  the  King,  and 
that  the  Prifoners  at  the  Bar  had  an  Hand  in  this 
Confpiracy. 

Now,  Gentlemen,  I  muft  tell  you,  that  for 
the  two  firft  Parts  of  this  Defign,  the  Invafion  and 
the  Infurreftion,  we  have  given  you  no  other  Evi- 
dence now,  but  fome  fhort  Hints,  that  fuch  a 
Thing  was  intended  j  and  we  did  it  purpofely  for 
this  Reafon  becaufe  the  Prifoners,  tho'  they  were 
concerned  too  in  thofe  other  Parts  of  this  Plot, 
yet  they  are  not  now  indided  for  that  Matter, 
but  only  for  a  direct  Confpiracy  to  murder  and 
affaffinate  the  King :  We  have  abundance  of 
Witnefiles  to  prove  the  other  Parts  at  feveral 
Times  againft  a  great  many  as  well  as  them  ^  but 
we  confine  ourfelves  now  to  this  Particular,  as  it 
ftands  charged  againft  thefe  Perfons  in  the  Indidl- 
ment. 

Gentlemen,  There  \i  an  Overt  A(5t  alledged  in 
the  Indictment,  as  it  by  Law  is  neceffary  to  do, 
to  prove  the  I'reafon  ;  which  is,  Compaffing  the 
Death  of  the  King  ;  and  it  is  by  Law  a  good  Overt 
Aft,  That  they  did  at  fuch  a  Place,  that  is  to  fay. 
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the  Parifli  of  St.  Clements  in  the  County  of  Middle- 
fex,  on  the  tenth  of  February  Lift,  confult  and 
agree  to  carry  on  fuch  a  Defign :  now  it  is  not 
material,  as  my  Lords  the  Judges  will  tell  you, 
in  Pomt  of  Law,  to  prove  all  the  feveral  Conful- 
tations  to  be  in  that  Parifii,  nor  to  have  been  up- 
on the  Day  alledged  in  the  Indiclmentj  for  if  it 
beany  Day  before  or  after  the  Times  fpecified  in 
the  Indidtment,  fo  it  be  before  the  Indictment  pre- 
ferr'd,  and  ifitbeatany  Place  within  the  County 
wherein  the  Indidlment  is  laid,  it  is  fufficient  ■  the 
thing  that  is  material  to  be  proved,  is.  Whether 
they  did  meet  upon  fuch  a  Defign  before  the  Indi<5t- 
ment,  within  this  County. 

This  Defign,  Gentlem.en,  we  in  Law  call  High- 
Treafon;  the  higheft  Crime  that  our  Law,  or 
the  Law  of  any  other  Government,  takes  Notice 
of:  and  it  very  well  deferves  to  go  under  that 
Name ;  for  it  tends  to  fubvcrt  the  very  Foundati- 
ons of  the  Government,  without  which  no  Sub- 
jea  is  fafe,  and  to  bring  all  into  Confufion  and 
Defolation,  by  taking  away  the  Life  of  the  King, 
who  is  the  Head  of  this  Government;  which  Life 
the  Law  makes  facred  above  all  others,  becaufe 
without  that  be  fafe,  there  can  be  no  Saftty  to  any 
particular  Perfon. 

Gentlemen,  We  have  proved  this  bloody  Con- 
fpiracy moft  fully  againft  all  the  Prifoners  at  the 
Bar:  I  will  not  take  up  fo  much  of  your  Time 
as  to  repeat  every  Particular  of  the  Evidence 
that  hath  been  given;  but  only  fliortly  remind 
you  of  what  hath  been  materially  laid  againft 
each  of  them  by  theWitneflfes  that  have  been  pro- 
duced. 

Againft  Mr.  Charnock,  there  is  fi-ft  Mr.  Porter 
who  hath  fworn.  That  he  and  others  met,  and  con- 
fulted  about  this  Defign,  agreed  upon  it,  and  on 
the  Ways  and  Methods  for  carrying  it  on;  and  he 
names  the  Places  where,  and  the  Times  when 
thofe  Confultations  were  had :  Then  there  is  Mr. 
De  la  Rue,  who  faith,  he  ask'd  Mr. Cbaruock,  how 
the  Affair  went  on  ?  and  he  anfwered,  he  was  afraid 
it  would  come  to  nothing;  that  fiiews  he  was  wil- 
ling it  Chould  come  to  fomething,  though  perhaps 
he  might  be  fearful  whether  it  would  take  Place 
or  no.  Mr.  Pendergrafs  faith,  Mr.  Charnock  fent  a 
Note  to  Mr.  Porter  to  countermand  the  Orders 
for  the  15th,  fubfcribedbytheNameofRo^/;;/^?;^ 
but  that  is  only  a  concurring  Evidence  to  that  of 
Captain  Porter,  who  faid  before,  he  had  fjch  a 
Note;  but  Bertram  tells  you.  That  he  ask'd  him 
if  he  would  be  one  in  the  Defign  to  take  off  the 
Spark  ?  And  that  after  he  heard  Warrants  were 
out,  he  would  have  had  him  joined  in  the  puttinc^ 
it  in  immediate  Execution,  and  affurcd  him  there 
would  be  Safety  in  fo  doing. 

Againft  Mr.  King,  there  are  the  fame  Witneflts, 
Mr.  Porter,  and  Mr.  De  la  Rue,  who  tell  you  of  the 
Difcourfes  at  Captain  Porter's  Lodgings,  where 
Mr.  Pendergrafs  was  likcwife,  who  tells  you  the 
Times,  viz.  the  15th  and  226.  of  February  laft 
the  Days  when  this  wicked  Defign  was  to  have 
been  put  in  Execution,  and  there  they  confultcd 
about  carrying  it  on.  Mr.  Boyfe  likewife  tells  vou 
of  the  Difcourfe  he  had  with  King ;  he  would  not 
indeed  diredly  tell  him,  what  Ihe  Defign  was 
but  Mr.  Boyfe  did  fufpedb  what  it  might  be ;  for 
Mr.  Kijig  told  him  Sir  George Barcley  was  come  and 
Mr.  Boyfe  (hould  have  a  Horfc,  and  make  one  and 
it  would  fbon  be  over. 

4  E  Then 
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and  King,  and  another,  to  go  and  take  a  View 
of  the  Ground;  and  the  Pri loner  himfelf  owns 
he  did  ride  out  with  them,  but  he  would  have  it 
only  to  take  the  Air  ;  Captain  Porter  tells  you, 
it  was  to  fee  which  was  the  moft  convenient  Place, 
and  that  the  Place  pitch'd  upon  was  the  Lane  be- 
tween Brentford  and  ^itrnhain-Green. 

And  for  Keyes,  there  are  two  pofitive  Witnef- 
fes  Capt.  Porter  and  Mr.  De  In  Rne,  that  he  was  at 
theBltie  Po/ls,  and  at  Mr.  Porter  s  Lodgings  when 
this  Matter  was  confultedof,  and  particularly  that 
he  came  and  gave  an  Account  of  the  Difappoint- 
ment  the  fecond  Day,  upon  the  Guards  coming 
back. 

Befides,  Mr.  Porter  gives  an  Account  in  gene- 
ral, of  feveral  that  were  to  provide  Arms,  Hor- 
fes,  and  Men ;  and  Mr.  Bertram  proves  that  Mr. 
Charnock  told  him,  the  Defign  was  to  take  off  the 
Spark,  and  then  the  Time  would  come,  that  King 
"J antes  would  come  back  quietly.  Mr.  Boyfe  fwcars. 
King  told  him  on  the  14th  of  February^  that  he 
was  to  go  out  upon  a  Defign  the  next  Day,  and 
that  he  fhould  have  a  Horfe  provided,  which  next 
Day,  the  15th,  is  by  all  the  WitnefTcs  agreed  to 
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Then  for  A'0'«,  there  are  three  pofitive  Witnel- 
fes  a"ainft  him;  there's  his  Mafter,  as  he  calls 
him  Capt.Por/fr,  who  fwears,  That  A.y./ knew 
of  it  and  confentcd  to  it.  Mr.  Penderlrals{^^t\^, 
Keycs  was  one  that  met  at  Captain  Porter  sthe  15th 
oi' February,  to  put  the  Defign  in  Execution  that 
Day  De  la  R«f  tells  you,  Kcyes  was  in  the  Cham- 
ber at  that  Time,  and  in  other  Places  confut- 
ing about  it,  and  fo  muft  needs  know  of  it,  and 
confcnt  to  k.  So  that.  Gentlemen,  ,f  you  believe 
thefe  Witneffes,  as  I  iee  no  Reaion  offered  to  the 
contrary,  we  have  moft  manifdtiy  proved  upon 
them  all  three,  the  Matters  charged  in  the  Indidt- 

""Ts  to  what  they  fpeak  of  the  Witnefifes  being 
Trapanners,  and  iwearingthem  out  of  their  Lives 
to  fave  their  own;  it  is  pl-un  the  Pnfoners  de- 
figned  to  trapan  the  King  out  of  his  Lite,  and 
fome  the  Priloners  would  have  trapann'd  to  have 
ioin'd  with  them  in  that  Defign,  who  honeftly 
and  honourably  difcover'd  it,  and  now  the  Pn- 
foners Danger  is  a  Safety  to  the  Nation. 

Gentlemen,  They  argue  againft  the  Belief  of 
th's  Conlpiracy,  from  the  Improbability  that  any  ..  u     A/r/r      • 

Perfonfiiouldbefodefperate  to  engage  in  lo  wicked  be  the  hrft  Time  appointed  for  the  Allafhnation  ; 
a  Defic^n.  Truly  had  this  been  a  Matter  that  and  Mr.  Bertram  adds  that  he  met  with  Charnock 
had  been  only  talked  and  difcourfed  of  once,  that  the  22d,  who  told  him  Warrants  were  out,  and  it 
mif'ht  have  been  the  better  alledg'd  ;  but  when  was  beft  to  go  anddothe  Bufincfsprefently,  and 
thel-e  have  been  fo  many  Meetings  at  feveral  defired  him  to  come  to  his  Lodgings,  and  he  went 
Times  and  Places  and  fuch  Methods  taken  for  the  to  his  Lodgings,  and  found  feveral  Perfons  there — 
"  '  '    '"  ■  Char.     He  does  fay  no  fuch  thing,  Sir, 

Mr.  y^tt.  Gen.  He  does  fay  that  Mr.  Charnock 
defir'd  him  to  come  to  his  Lodgings. 

Mr.  Conyers.  As  1  apprehend  him,  he  fays,  he 
went  thither   in  the  Evening  on  the  22d. 

Mr.  Att.  Gen.  He  fays,  Mr.  Charnock  would  have 
had  him  come,  but  he  did  not;  the  Time  that  he 
was  at  his  Lodging,  was  before. 

Mr.  Conyers.  My  Lord,  if  1  miflake,  I  beg  Par- 
don of  the  Court,  and  of  the  Prifoner  too. 

L.  C.  J.  As  I  take  it,  there  is  no  coming  to 
his  Lodging  at  all,  but  the  9th  or  loth  of  Fe- 
bruary. 

Mr.  Att.  Gen.  He  fays  the  ninth  of  February 
he  met  with  Trfuor,  who  carry'd  him  to  Cha-'nock's 
Lodgings,  and  then  he  would  have  engiged  him 
in  the  Defign  of  Taking  off  the  Spark  ;  the 
Meeting  of  the  22d  was  afterwards  in  Lincoln's 
Inn,  and  there  was  no  going  to  the  Lodging  that 
Day. 

Mr.  Cozvper.  My  Lord,  I  am  very  loth  to  take 
up  any  of  your  Time;  but  I  would  beg  the  Fa- 
vour to  obierve  two  or  three  Paffages  relating  to 
this  Matter,  which  have  not  been  obferved  yet; 
and  fhall  only  mention  fb  much  as  I  think  has  been 
omitted. 

The  Defence  that  has  been  made,  has  been 
principally  by  Mr.  Charnock  i  and  upon  his  Defence, 
it  feems,  the  reft  do  depend  ;  therefore  I  would 
beg  Leave  to  make  Ibme  few  Remarks  npon  the 
Defence  that  he  hath  made.  He  fays,  That  all  the 
Evidence  is  but  Hearfay,  as  to  him,  and  no  Overt 
A&.  of  his  own  proved  ;  but,  my  Lord,  I  quefti- 
on  not,  if  the  Evidence  be  looked  into,  it  will  ap- 
pear fufficient  not  only  to  prove  him  guilty  beyond 
Contradidion,  of  all  that  is  charg'd  upon  him  in 
the  Tndidlment;  but  particularly,  that  he  was  the 
principal  Agent  (under  Sir  George  BarcleyJ  in  car- 
rying on  this  whole  Confpiracy. 

For  Captain  Porter  tells  you,  That  Charnock 


putting  this  Confpiracy  in  Execution,  and  after 
a  Difa'ppointment  one  Day,  put  off  to  another  ; 
nay,  and  as  it  hath  been  prov'd,  it  hath  been  a 
Projed  that  hath  been  tranfading  for  feveral 
Years,  from  one  Year  to  another,  and  all  this 
made  as  manifeftly  evident,  as  Proof  by  Teftimo- 
nycan  make  it ;  the  Objedion  of  Improbability 
will  fbon  vanifh  into  nothing  ;  and  I  hope  you 
will  think,  as  I  believe  all  the  World  doth,  or 
will  after  this  Trial,  That  there  hath  been  fuch 
a  barbarous,  bloody  Confpiracy,  as  in  the  Indidl- 
ment  is  alledg'd,  and  that  thefe  Perfons  are  guilty 
of  it,  and  that  you  will  give  your  Verdid  accord- 
ingly. 

Mr.  Conyers.  My  Lord,  I  would  only  add  to 
what  Mr.  Sollicitor  hath  faid,  fome  few  Obfervati- 
ons  that  have  been  omitted  of  the  Evidence  that 
hath  been  given  againft  the  Prifoners. 

The  Treafon  charged,  is  a  Defign  of  AfiTafl^ina- 
ting  the  King's  Perfon,  the  Overt  Ads  laid  in  the 
Indiftment  are  feveral  Meetings  and  Confutations 
in  order  to  the  bringing  it  to  Effed,  and  the  pro- 
viding Men  and  Horfes  to  put  it  in  Execution. 

This  Charge  we  have  fully  proved  againft  the 
feveral  Prifoners  at  the  Bar,  by  two  Witneffes  at 
the  leaft,  and  it  is  manifeft  that  they  were  all  con- 
cern'd  in  the  feveral  Meetings  and  Confultations 
for  the  carrying  on  this  Defign. 

As  for  Mr.  Charnock,  Mr.  Porter  s  Evidence  is 
very  full  as  to  his  providing  Arms  and  Horfes ; 
and  there  is  befides,  Mr.  De  la  Ktie,  who  though 
he  met  him  at  the  Tavern,  and  not  being  admit- 
ted at  firft,  took  it  ill,  yet  afterwards  at  two 
Meetings  he  did  diicourfe  with  him  about  it ;  and 
Bertram  gives  an  Account,  how  he  would  engage 
him  in  it. 

As  to  Mr.  King,  there  is  not  only  Captain 
Porter,  who  tcftifies,  that  he  dined  with  him  the 
14th  of  February,  where  they  did  difcourfe  of  this 
intended  Affiffination,  but  De  laKuehkt\\\k,  that 
faid,   there  was  a  Meeting  appointed  for  Porter 


firft  acquainted  him  with  Sir  George  Barcley's  com- 
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ing  over  with  the  CommifTion ;  that  Charnock 
brought  Sir  Georq^e  Bm'cley  to  the  Lodgings,  where 
they  both  lay  ;  that  they  had  fcveral  Meetings,  at 
which  he  was  always  prelent,  and  a  main  Promo- 
ter of  the  Defigii;  That  he  agreed  to  find  a  prin- 
cipal Quota  of  the  Perfoiis  that  were  to  be  con- 
cerned ;  particularly,  That  he  was  to  find  eight 
Men,  and  leem'd  always  moft  zealous  for  the 
Execution  of  it. 

Then  as  to  Mr.  King^  it  is  plain,  that  Knight- 
ley^  and  Captain  Porter,  and  he,  went  to  view  the 
Ground  ;  and  Mr.  De  laKue  tells  you,  what  Re- 
port Kivg  made  of  that  View  ;  that  with  great 
Joy  Kiap-  acquainted  him,  they  had  found  the 
rarefl:  Place  in  the  World  for  the  Execution  of 
their  Defign,  a  Wood  hard  by  the  King's  Houie 
at  Kicbniond;  and  then  he  opens  the  whole  Man- 
ner of  the  Ambufcade,  and  the  Defign. 

Cbarjwck.  It  is  at  the  Liberty  of  any  Body  to 
fwear  what  they  pleale  ;  but  I  hope  the  Jury  will 
confider  the  Nature  of  the  Evidence. 

Mr.  Coijvp.  Mr.  De  la  Kue  tells  you  further,  fome- 
thing  more  than  Hearlay,  as  to  Mr.  Ckarnock; 
that  he  ask'd  Mr.  Charnock  about  the  Matter,  what 
was  like  to  come  of  it?  And  he  anfwered  him, 
that  he  feared  the  Succefs  ofitj  for  that  a  Thing 
of  fiich  a  Nature  was  not  to  be  trufted  to  above 
three.  Which  could  not  refer  to  the  intended 
Invafion  and  the  Infurredion;  for  as  to  that,  it  is 
plain  from  the  Nature  of  the  Thing  itfelf,  that 
it  muft  be  communicated  to  a  great  many,  or  elfe 
thev  could  not  be  ready  to  aflift  in  it :  And  there- 
fore it  is  evident,  it  was  the  Aflaffination  which  he 
was  in  hafte  to  have  executed,  laying,  it  had  been 
delay'd  too  long,  and  that  was  as  dangerous  as 
communicating  it  to  too  many. 

My  Lord,  1  fhall  make  my  Words  good  to  you, 
and  rather  than  take  up  your  time  in  making 
Repetition  of  what  has  been  faid,  I  will  chufe  to 
break  my  Method,  and  omit  what  might  be  further 
obferved :  It  is  true,  it  was  a  Miftake  of  the  Day 
as  to  Bertram's  Evidence  of  his  going  to  Char- 
nock's  Lodging,  but  that  is  not  material;  for  it  is 
in  Proof  he  did  go  to  his  Lodgings,  the  8th  or  9th 
of  February,  and  there  Charnock  told  him  that  King 
'James  was  a  coming  ;  but  there  was  a  Service  to 
be  done  firft,  to  take  off  the  Spark,  and  then  the 
King  would  come  in  quietly  ;  if  that  Defign  took 
Effect,  it  would  anfwer  his  Expedtation :  He  was 
to  ride  out  to  take  the  Air,  and  meet  fome  of 
his  Acquaintance,  and  after  all  was  over,wefhould 
be  very  happy.  The  Words  indeed  were  Ibme- 
thing  dark,  but  yet  the  Intent  and  Meaning  of 
them  are  pretty  manifeft,  not  only  from  the 
Words  to  take  off  the  Spark,  but  becaule  this 
Aftion,  whatever  it  was,  was  to  precede  the 
Invafion  of  King  James  with  the  French  Forces, 
and  was  to  be  done  in  order  to  it,  and  there- 
fore could  not  be  meant  of  it,  nor  of  joining 
with  it. 

My  Lord,  I  fhall  trouble  you  no  further  but 
fubmit  to  your  Direction. 

L.  C.  J.  Gentlemen  of  the  Jury,  theft  three 
Prifoners  at  the  Bar  (-viz-jR-obert  Charnock,  Ed- 
ivard  King,  and  I'honias  Keyes  fland  indidled  of 
High-Treafon,  for  confpiring,compaffing  and  ima- 
gining the  Death  and  Deflruftion  of  the  King,  and 
that  in  a  very  bloody  and  barbarous  Manner,  by 
Way  of  Affaflination ;  and  the  Indidment  char- 
ges them,  that  they  did  meet  and  confult  with 
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divers  other  Traitors  unknown  to  the  Jurors,  and 
there  did  refolve  upon  this  AffafTination,  and  Hor- 
fes  and  Arms  were  prepared  and  provided  for  the 
Execution  of  it. 

The  Queflion,  Gentlemen,  that  you  are  to  try 
is.  Whether  thefe  Perfonswho  fland  now  thus  ac- 
cufed,  are  guilty  of  this  Crime  or  not  ?  And 
you  have  heard  a  very  long  Evidence;  Five 
Witnefleshavc  been  produced,  and  they  have  gi- 
ven upon  this  Occafion  a  very  large  Account  of 
the  whole  Tranfadion,  which  I  will  obferve  to 
you  as  briefly  as  I  can. 

In  the  firft  Place,  Gentlemen,  you  are  told 
how  there  had  been  a  Defign  forming,  even  for 
fome  Years,  for  the  Reftoring  of  the  late  King 
James,  and  the  Depriving  and  Depofing  of  this 
King ;  it  feems  it  was  a  Defign  before  the  Bufi- 
nefs  oi  Cape  la  Hague,  which  you  remember  very 
well  was  in  the  Year  1692.  about  the  Time  of 
the  burning  a  great  Part  of  the  French  Fleet  by 
Admiral  Rifjffel;  but  this  Defign,  though  it  met 
with  feveral  Difappointments,  yet  did  not  die 
it  had  its  Ebbings  and  its  Flo  wings,  fometimes  it 
was  higher,  and  at  other  times  lower  ;  and  in 
Winter  was  twelve  Months  it  began  to  be 
more  vigoroufly  profecuted  than  at  any  time 
before,  fince  the  La  Hogue  Bufinefs,  and  then  there 
was  a  Refolution  fram'd  of  attempting  the  Perlbn 
and  Life  of  the  King,  which  appears"  by  Captain 
Porters  and  Mr.  De  la  Kite's  Teftimony.  And  great 
Hopes  were  conceiv'd  amongfl  them,  that  it  mi^ht 
be  effefted  before  the  King  went  over  into  Flan- 
ders ;  but  it  feems  they  wanted  a  Commiffion  from 
abroad,  (which  they  thought  neceffary  as  an  Au- 
thority for  them  to  ad  under)  which  not  comino- 
in  time,  the  King  went  over  to  Flanders,  and 
fb  for  that  time  the  Execution  of  it  was  de- 
ferred. 

Gentlemen,  after  the  King's  Return  from  Flan- 
ders,  the  Profecution  of  this  Defign  was  refumed 
and  Intimation  was  given,  that  a  Commiflion  was 
brought  over  by  Sir  George  Barcley  from  Kinz 
James,  which  was  to  make  War  upon  the  Per- 
fon  of  King  IViUiam,  who  was  called  therein  as 
you  may  fuppofe,  the  Prince  of  Orange :  and  you 
are  told  by  Captain  Porter,  that  at  that  time,  he 
and  Mr.  Charnock  lodged  together  in  one  Houie 
in  Norfolk-ftreet,  and  that  Mr.  Charnock  told  him 
Sir  George  Barcley  was  come  with  luch  a  Com- 
miiiion  from  King  James,  and  imparted  to  him 
the  Defign  of  AfTaHinating  and  Murdering  the 
King,  and  that  would  be  the  readieft  Way  to 
bring  Home  King ^.tww :  He  asked  Captain  Por- 
ter, whether  he  would  engage  himfelf  in  the 
Matter.  It  feems  Mr.  Porter  6\d  freely  and  readi- 
ly engage  in  it,  and  was  in  goodearnelf;  and 
therefore  there  were  feveral  Meetings  at  feveral 
Places,  in  order  to  confult  and  contrive  how  they 
might  bring  it  to  pafs. 

Gentlemen,  you  are  furtherinformed,  that  there 
were  feveral  Meetings  at  the  Globe  'I'aucrn  in  Hat- 
ton  Garden,  another  at  the  Kaggs-bead  in  St, 
James  s-fireet  in  Covent  Garden,  and  at  the  Sm~ 
ftavern  in  the  Strand,  and  that  two  of  the  Prifoners 
at  the  Bar,  Mr.  Charnock.  and  Mr.  King,\\kh  divers 
others,  were  at  thofe  Meetings,  and  Keyes  was  at 
feveral  of  them,  and  there  it  was  agreed  and  re- 
fblved,  that  the  King  fhould  be  murdered,  as  the 
beft  Way  to  bring  in  the  late  King. 

This  being  fettled  and  refolved  upon  as  fit  to 

be  done,  the  next  Confideration  was,  in  what  man- 
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ner  it  mi'^ht  be  efFedcd,  and  two  Ways  were  pro-    thefe  Confpirators  j   but  notwithftanding  this,  as 
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tmid,  the  other  in  the  Lane  that  leads  (rom  Brent- 
ford to  'Tf.rnham-Green^  upon  the  King's  Return 
from  Richmond,  fome  Evening  ;  for  it  feems  it  is 
ufual  for  the  King  to  go  to  a  Honfe  he  has  on 
the  other  Side  of  the  Water,  to  divert  himfelf 
once  a  Week  upon  the  Saturday^  and  to  return  in 
the  Evening. 

Thefe  two  Places  being  propofed,  the  one  on 
this  the  other  on  the  other  Side  of  the  Water, 
there  was  a  Difference  in  Opinion  among  the  Con- 
fpirators, which  of  the  Places  would  be  the  beft 
and  moft  proper :  And  in  order  to  fettle  that 
Matter  it  was  refolved  upon,  that  fome  Per- 
fbns  (hould  be  fent  to  view  the  Ground  in  both 
Places  and  make  their  Report  to  the  reft ; 
and  the  Men  agreed  upon,  were  Captain  Porter 
and  Mr.  Knightley^  to  whom  Mr.  King  added  him- 
felf, and  accordingly  they  did  go  out  of  Town 
together  to  take  a  View  of  thefe  Places. 

Here  the  Court  -was  interrupted  by  Mrs.  King,  the 
Prifoners  Mother^ivhoin  a  n^ery  outragious 'vio- 
lent Manner,  got  into  the  Court ;  but  being  re- 
moved, the  Lord  Chief  Juftice  -proceeded. 

L.  C.  J.  Gentlemen,  I  was  faying  that  this  View 
was  taken  by  thofe  Perfons  that  undertook  itj 
and  the  Night  of  that  Day  they  had  viewed  the 
Places,  upon  their  Return,  they  made  a  Report 
to  their  Accomplices,  and  thereupon  it  was  re- 
folved to  relinquifli  the  Ambufcade,  and  that  the 
Attack  fhould  be  made  in  the  Lane  that  leads 
from  Brentford  to  'furnham-Green. 

The  Time  that  was  fix'd  upon  for  this  Execu- 
tion was  Saturday  the  1 5th  of  February :  There 
were  two  Men  that  were  appointed  to  lodge  at 
Kenfington,  whom  they  called  orderly  Men,  a  Ti- 
tle that  they  gave  them :  thefe  were  to  give  No- 
tice at  what  time  the  King  and  the  Guards  went 
out,  the  one  was  to  give  Notice  firft  of  the  Guards 
going,  the  other  was  to  give  Notice  when  the 
King  went :  When  Notice  was  brought  them  that 
the  King  was  gone  abroad,  the  Confpirators  were 
to  be  ready  to  go  after  in  fmall  Numbers,  and 
were  to  be  quartered  and  difperfed  in  the  feveral 
Inns  about  Brentford  and  furnham-Green,  to  be 
gathered  into  the  feveral  Bodies,  upon  Notice  of 
the  King's  Return  ;  when  the  King  came  over, 
then  they  were  to  make  the  Attack  in  this  Man- 
ner. Captain  Porter  and  Mr.  Cbarnock,  with  one 
Rook-wood  were  to  attack  the  Guards,  and  Sir  George 
Barcley,  and  his  Party,  were  to  come  up  to  the 
King's  Coach,  and  fire  into  it,  and  kill  the  King, 
and  every  one  that  was  in  it ;  and  of  that  Par- 
ty Mr.  Pendergrafs  was  defigned  to  be  one,  and 
he  was  to  have  had  a  Mufquetoon  from  Captain 
Porter,  that  would  carry  feven  or  eight  Bullets: 
Thefe  Confpirators,  and  the  Perfons  that  were  to 
be  concerned,  were  in  all  forty,  or  fome  few  more 
in  Number. 

But,  by  great  Providence,  this  bloody  Defign 
was  difcovered,  as  was  told  you,  by  one  of  the 
Witnelfes,  Mr.  Pendergrafs,  a  Day  or  two  before 
it  fhould  have  been  put  in  Execution  ;  and  fo  his 
Majefty  did  forbear  going  out  that  Saturday  the 
15th.  But  they  having  Notice  that  the  Guards 
were  gone,  and  after  that  receiving  an  Account 
that  the  King  did  not  go,  it  very  much  alarm'd 


lay  afide  the  Profecution  of  this  Defign,  but  were 
rather  bent  upon  executing  it  the  next  Oppor- 
tunity that  fhould  offer  itfelf,  for  which  purpofe 
diverfe  of  the  Confpirators  did  meet  together, 
and  did  confult  whether  it  was  fit  further  to  pro- 
ceed, particularly  upon  the  Friday  the  21ft  Day 
oi February  at  the  Sim-l'avern  in  the  Strand,  divers 
of  them  met,  and  there  they  had  Difcourfe  of 
the  Matter,  and  were  troubled  at  the  Difappoint- 
ment,  and  were  refolved  to  purfue  it,  and  for 
that  purpofe,  agreed  to  be  in  a  Readinefs  upon 
the  next  Day,  and  as  fbon  as  they  fhould  have 
Notice  that  the  King  was  gone  from  Kenfington., 
they  would  profecute  it  in  the  fame  Manner,  in 
which  they  had  formerly  agreed. 

It  fhould  feem,  fome  of  the  Men  that  they  had 
engaged  were  gone  off,  and  others  were  provided 
in  their  ftead,  but  there  was  another  full  Dis- 
covery made,  before  that,  by  Mr.  De  la  Rue,  by 
which  their  wicked  Purpofe  was  a  fecond  Time 
difappointed. 

Gentlemen,  upon  theDifcovery  of  this  Defign, 
it  was  thought  very  fitting  to  take  all  poflible 
Care,  for  preventing  fuch  a  difmal  Stroke,  and 
for  punifhing  fuch  heinous  Offenders;  there 
was  a  Proclamation  iffued  for  the  Apprehenfion 
of  a  great  many  of  them  that  abfconded,  which 
had  a  very  good  Effed,  by  the  taking  of  feveral  of 
them,  befides  thofe  that  were  taken  up  by  War- 
rants before  ;  and  thefe  three  Prifoners  now 
at  the  Bar,  are  indidled  for  this  horrid  and  trai- 
terous  Confpiracy,  and  for  purfuing  this  wicked 
Defign,  and  are  now  upon  their  Trial  for  it. 

Now,  Gentlemen,  you  have  heard  theEvidence, 
which  you  are  to  confider  of  in  relation  to  thefe 
Prifoners,  and  how  far  they  are  affeded  by  it.  I 
muft  tell  you,  that  Captain  Porter,  gives  a  very 
full  Evidence  againft  all  three  ;  he  tells  you  how 
and  in  what  Manner  they  were  all  engaged,  and 
what  Parts  they  had  all  in  the  Profecution  of  this 
bloody  Enterprize.  As  for  Mr.  Charnock,  he  feems 
to  have  been  a  remarkable  Perfon  in  almoft  all 
the  Parts  of  it,  a  great  Carrier-on  and  Promoter 
of  it,  was  to  be  an  Ador  in  it,  and  provide  his 
Number  of  Men  :  and  it  feems  he  was  a  Perfon 
much  trufted  by  Sir  George  Barcley,  and  he  fpoke 
to  Mr.  Porter^  of  a  Commiflion  that  Sir  George  Bar- 
cley brought  with  him  from  King  "James,  which 
was  to  levy  War  upon  the  Perfon  of  King  William^ 
which  it  feems  was  underftood,  to  authorize  them 
to  Affaflinate  the  King.  Mr.  King  went  to  view 
the  Ground,  and  Charnock  and  he  were  at  the  fe- 
veral Confultations,andiCi?jyei  was  at  Porter's  Lodg- 
ings, and  at  divers  other  Confults,  when  the  car- 
rying on  of  this  Defign  of  affaffinating  the  King, 
was  debated  and  refolved  upon.  Mr.  Porter  s  Evi- 
dence you  have  heard  at  large,  and  I  doubt  not 
you  take  good  Notice  of  it,  and  the  King's  Coun- 
cil have  repeated  the  moft  material  Parts  of  it, 
therefore  I  need  not  do  it  again.  And  as  to  Mr, 
Charnock,  you  have  heard  what  Evidence  is  given 
by  De  la  Rue  and  Bertram ;  for  tho'  Mr.  Charnock., 
fays  all  that  is  teftified  by  the  other  WitneflTes, 
is  only  Talk  and  Difcourfe,  and  that  bare  Words 
are  not  High-Treafon,  but  there  mnft  be  fome  O- 
vcrt  Ad. ;  therefore  you  are  here  to  confider  par- 
ticularly what  the  other  Witneffes  fay  againft  him, 
and  whether  another  Overt  Adt  is  not  proved. 
De  la  Rue  (who  was  one  of  the  Difcoverers,  and 
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(as  he  tells  you)  he  refolved  fo  to  be  fb  fbon  as 
he  could  get  a  perfedl  Knowledge  of  the  whole 
Defign)  does  inform  you,  that  between  the  15th 
and  22d  of  February,  he  met  Mr.  Charnock,  and 
enquired  of  him  how  the  Bufinels  went,  to  which 
Charnock  returned  anfwcr.  That  the  Defign  did 
languifli,  faying,  that  People  were  not  fo  warm 
as  formerly,  and  did  believe  the  King  had  No- 
tice, for  that  he  had  not  been  abroad  on  Saturday ; 
that  too  many  were  acquainted  with  it,  and  there- 
fore thought  it  might  come  to  nothing:  But 
the  main  Bufinefs,  which  was  the  landing  of  King 
James,  would  be  fpeedy ;  and  though  the  Dif- 
courfe  may  be  reckon'd  only  Words,  yet  they  do 
import,  at  leafl:  acknowledge,  to  the  carrying  on 
this  Defign  before  that  time. 

But  then confiderwhatyou  are  toldhy  Bertram, 
another  of  the  Witneffes,  that  he  being  infbrm'd 
by  Trevor,  that  Mr.  Charnock  would  Ipeak  with 
him,  he  thereupon  went  to  Mr.  Charnock's  Lodg- 
ings, where  Charnock  took  him  afide  into  a  back 
Room,  and  told  him  that  Yi\r\s,James  was  a  com- 
ing ,  and  there  were  great  Hopes  of  reftor ing  him  ; 
but  there  was  Ibmething  to  be  done  to  facilitate  it, 
which  he  would  do  well  to  joyn  in :  And  when 
he  asked  what  it  was,  Charnock  told  him,  he  muft 
go  abroad  and  take  the  Air,  where  he  would  meet 
with  fomeof  his  Acquaintance  j  and  there  was  no 
way  to  eifed:  it,  but  by  taking  off  the  Spark  ;  and 
by  doing  that  Thing,  it  would  moft  probably  be 
brought  about  that  King  James  fhould  be  refto- 
red.  Now,  though  it  was  not  diredly  faid,  they 
were  to  kill  the  King,  yet  it  is  manifcft  what 
was  meant  by  it :  For  the  Taking  off  no  one 
Perlbn  in  England,  befides  King  Ifilliafn,  could 
conduce  to  the  Return  of  the  late  King.  And  for 
his  Encouragement,  he  told  him  further,  that 
if  Bertram  would  undertake  the  doing  of  it,  it 
would  anfwer  his  Expeftations.  And  then  you 
are  told  again  by  Bertram,  that  he  met  Charnock, 
at  Lincolns- Inn-Gate,  upon  that  very  Day  that  it 
was  laft  to  have  been  executed,  which  was  the 
22d  of  February,  where  Charnock  told  him  hefuf- 
pedted  a  Difcovery  was  made,  and  that  there  were 
Warrants  oat  againft  them  ;  and  that  therefore 
the  beft  Way  was,  to  go  immediately  and  take 
him  off,  and  then  all  would  be  well. 

Now  I  muft  tell  you.  Gentlemen,  that  what 
he  fays,  that  bare  Words  are  not  Treafbn,  is  ve- 
ry true  in  fome  Cafes  •  for  loofe  Words  fpoken, 
without  Relation  to  any  A61  or  Defign,  are  not 
Treafbn  or  an  Overt  A&. ;  but  Arguments,  and 
Words  of  Perfuafion,  to  engage  in  fuch  a  Defign 
or  Refolution,  and  dired:ing  or  propofing  the  beft 
Way  for  effecting  it,  are  Overt  Ads  of  High  Trea- 
fon,  as  much  as  if  two  agree  together  to  kill  the 
King,  though  the  Agreement  be  Verbal  only,  and 
not  reduced  to  Writing  ;  Likewife,  confulting  to- 
gether for  fuch  a  Purpofe,  is  an  Overt  Adt  of  Trea- 
fon.  For  it  is  the  Imagination,  the  Compafl'ing 
and  Defigning  the  Death  of  the  King,  that  is  the 
Treafon.  For  the  Law  is  very  careful  of  the  Per- 
fon  of  the  King,  and  hath  fully  provided  for  his 
Safety;  and  this  Treafon  is  the  firft  Species  men- 
tion'd  in  the  Statute.  But  there  is  no  Way  of 
difcovering  thofe  Compaflings  or  Imaginations,  in 
order  to  punifli  a  Traitor,  but  by  fbme  external 
A6t,  that  may  be  fufficient  to  manifeft  fuch  an  In- 
tention and  Purpofe ;  and  that  which  is  a  fuffici- 
ent Manifeftation  of  fuch  a  Defign,  is  another 
Overt  A6t :   But  there  have  been  proved  feveral 


Meetings,  and  Confultations  and  Propofals  at  thofc 
Meetings,  about  the  Ways  and  Methods  for  bring- 
ing about  the  Defign  of  Afl^aflination.  And  it  was 
never  yet  doubted,  but  to  meet  and  confiilt  how 
to  kill  the  King,  was  an  Overt  Ad  of  High  Trea- 
fon. Befides,  Mr.  Charnock's  endeavouring  to  en* 
gage  Bertram  in  this  Enterprize,  and  the  Argu- 
ment he  ufed  to  perfuade  him  to  it,  that  it  was 
a  means  to  reftore  the  late  King,  and  telling  him 
it  would  anfwer  his  Expedation,  is  another  Overt 
Ad.  And  therefore,  how  far  Mr.  Charnock  is 
Guilty  of  the  Charge  in  the  Indidment,  you  are 
to  determine  when  you  have  well  confider'd  the 
Nature  of  the  Evidence,  and  what  Anfwer  Mr. 
Charnock  hath  made  to  it ;  which  fiiall  be  open'd 
to  you  by  and  by. 

Then,  Gentlemen,  concerning  Mr.  Ki?3g,  who 
is  the  next  Man,  he  has  thefe  WitneflTes  againft 
him  :  Captain  Porter  fays,  that  he  was  very  fre- 
quently at  the  Meetings,  and  Confultations,  and 
that  he  came  to  him  when  he  and  KnightJey  were 
to  view  the  Ground,  and  defir'd  to  be  one  of  them, 
and  they  went  together, and  did  vi€w  the  Ground ; 
thiis  was  fome  Time  before  the  15th  of  February, 
in  the  fame  Week. 

And  you  may  alfb  remember  the  Evidence  gi- 
ven by  Mr.  De  la  Rue,  That  Mr.  King  told  him 
about  NoTjejnber  or  December,  that  a  Major-Gene- 
ral  would  come  from  France,  and  that  Money  was 
to  be  advanced  ;  and  that  after  Captain  Porter  and 
Mr.  Kmg  told  him,  that  the  Major-General  was 
come.  On  Friday  the  7  th  of  February,  King  faid 
he  was  to  go  out  of  Town  with  Knightley  and  D«- 
rant,  to  know  whether  the  King  went  to  Richmond 
or  Hotmjlo-jo.  Being  inform'd  the  King  had  a  De- 
fign to  go  to  HounJIo'W ;  and  being  return'd,  on 
the  Sunday  following,  Mr.  King  did  fay  they  had 
found  out  the  rareft  Place,  and  the  fitteft  that 
could  be  for  that  purpofe,  within  a  quarter  of  a 
Mile  of  the  King's  Houfe  at  Richmond;  and  that 
there  was  to  be  an  Ambufcade,  and  asked  the 
Witneis  whether  he  would  be  one  in  the  Am- 
bufcade ;  but  he  liked  ir  not,  but  had  rather  at- 
tack the  Guards.  He  had  been  at  the  Dog  'ifa- 
njern  with  Mr.  King,  anddilcourfing  about  this  Un- 
dertaking, Mr.  King  the  Prifoner  had  told  this 
Witnefs,  that  feveral  of  the  Guards  were  come 
from  France,  and  that  feveral  Conferences  were 
had  about  taking  off  the  King ;  and  he  did  not 
approve  of  Mr.  Charnock,  in  regard  he  did  not  talk 
like  a  Soldier,  and  was  for  an  eafy  Poft  with- 
out Danger ;  and  as  for  Captain  Porter,  he  had 
another  Objedion  againft  him,  he  had  as  much  Fat 
in  his  Brains  as  he  had  in  his  Body;  and  ib  the 
one  wanted  Skill,  and  the  other  \\  it.  But  ftill 
Mr.  King  owned  his  being  concerned  in  the  car- 
rying on  of  this  Defign  of  AffafTination  :  for  af- 
ter the  Defign  of  the  Ambulcade  was  diiapprov'd 
of,  and  agreed  that  the  Guards  fhould  be  at- 
tacked, and  the  King  in  his  Coach,  at  1'urnham- 
Green ;  he  by  Difcourfe  with  De  la  Rue,  expreffes 
his  Conlent  to  it ;  befides,  he  told  Pcndergrafs, 
who  was  to  be  one,  and  to  have  Porter  s  Gun  to 
fhoot  the  King,  he  hoped  Pendergrafs  would  not 
be  afraid  to  break  the  Glafs  Windows. 

Mr.  Keyes  ftands  upon  it,  for  his  Part,  that  he 
was  only  a  Servant  to  Captain  Porter,  and  if  he 
had  done  any  Thing  amifs,  it  was  no  more  than 
what  his  Mafter  bid  him  do ;  and  that  he  knew 
of  no  Defign  ;  and  that  it  was  a  hard  Thing  that 
he  Ihould  be  troubled  in  this  Matter ;    for  if  a 

Mafter 
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Mafterfend    his  Servant  to  buy  Horfes  or  Arms,         '  ■     > 

if  he  does  not  know  how  they  are  to  be  impioy- 
ed,  afterwards  it  doth  appear  they  are  to   be 


imployed  in  Affaffinating  the  King,  that  the  Ser- 
vant (hould  be  punilh'd  for  obeying  his  Mafter. 
But  the  Queftion  is,  whether  Keyes  knew  what 
the  Defign  was:  Captain  Porter  fays  he  did  know 
when  he^hired  the  Horfes,  for  what  Purpofethey 
were  to  be  ufed.  And  he  fays  further,  that  he 
was  with  them  at  many  of  the  Conlults  at  the 
Globe-7'avern  and  other  Places,  where  he  did  eat 
and  drink  with  them,  and  was  privy  to  theDefign, 
and  concerned  in  it. 

Then,  Gentlemen,  by  the  other  Evidence  it  is 
proved, '  that  he  was  in  Company  feveral  times 
when  the  Defign  was  difcourfed  of,  and  that  he 
was  ufed  as  a  Companion  to  Captain  Porter,  and 
ufed  to  fit  and  eat  and  drink  with  him  and  the 
reft  of  them  at  the  fame  Table ;  and  when  they 
drank  to  the  Reftoration  of  the  late  King,  and  to 
the  Squeezing  of  the  rotten  Orange,  Keyes  was 
there,  and  pledged  the  Health,  which  ftiews  the 
Intention  of  the  Man  ;  and  this  was  upon  Saturday 
the  22d,  and  when  News  was  brought  that  the 
Defign  was  difappolnted  by  the  King's  not  going 
abroad  that  Day,  he  went  out,  to  get  Intelligence, 
and  brought  in  Word  that  the  Guards  were  come 
home,  and  that  all  their  Horfes  were  in  a  Foam, 
and  the  King's  Coaches  returned  to  the  Mews ; 
all  which  is  Evidence  that  he  knew  of  the  De- 
fign and  confented  to  it.  So  that  I  muft  leave  it 
to  you  upon  the  whole,  though  there  be  a  great 
deal  more  Evidence  than  I  have  mentioned ;  you 
are  the  Judges  how  far  it  amounts  to  prove  them 
Guilty. 

But  then.  Gentlemen,  as  to  what  they  fay, 
that  the  Witneffes  do  teftify  by  Hearfay,  that's 
not  Evidence ;  but  what  they  know  themfelves,  or 
heard  from  the  Prifoners ;  and  fo  Mr  Charnock 
infifts  upon  it,  that  what  Mr.  De  la  Rue  fays 
againft  him,  is  moftly  what  Captain  Porter  told 
him,  and  therefore  cannot  make  a  Proof,  by  two: 
It  is  true,  and  therefore  I  did  omit  repeating  a 
great  Part  of  what  De  la  Rue  faid,  becaufe  as  to 
him  it  was  for  the  moft  part  Hearfay :  But  what- 
foever  Evidence  has  been  given  of  any  Fadt  done 
within  the  Witnefs's  own  Knowledge,  or  of  any 
Confult  or  Difcourfe  of  the  Prifoners  themfelves, 
that  you  are  to  take  Notice  of  as  good  Evidence, 
and  confider  of  it. 

But  then  there  is  another  thing  that  is  ob- 
jefted  againft  the  Evidence,  and  that  is,  as  to 
the  Fairnefs  and  Credibility  of  it,  becaufe  the 
Witnefles,  efpecially  Mr.  Porter,  by  their  own 
Acknowledgment,  are  involved  in  the  fame  Crime, 
and  therefore  cannot  be  good  Witneffes  againft 
others.  Now  as  to  that  Objedtion,  I  muft  tell 
you,  firft,  that  Prifoners  under  thofe  Circumftan- 
ces  are  good  legal  Witneffes,  but  their  Credits, 
as  in  all  other  Cafes,  are  left  to  your  Confidera- 
tion.  But,  Secondly,  As  to  the  Weight  of  this 
Objeftion  againft  their  Credit,  you  may  confider 
that  traiterous  Confpiracies  are  Deeds  of  Dark- 
nefs  as  well  as  Wickedncfs,  the  Difcovery  where- 
of can  properly  come  only  from  the  Confpirators 
themlelves ;  fuch  Evidence  has  alway  sbeenallow'd 
as  good  j'roof  in  all  Ages ;  and  they  are  the 
mof^  proper  WitnefiTes,  for  otherwife  'tis  hardly 
poilible  if  not  akogether  impoffible,  to  have  a 
full  Proof  of  fuch  fecret  Contrivances ;  fuch  Dif- 
coveries  are  to  be  encouraged  in  all  Governments, 


without  which  there  can  be  no  Safety :  And 
though  Men  have  been  guilty  of  fuch  heinous 
Offences,  in  being  Partakers  or  Promoters  in  fuch 
Defigns,  yet  if  they  come  in  and  repent,  and  give 
Teftimonies  thereof  by  difcovering  the  Truth, 
great  Credit  ought  to  be  given  to  them,  for  fuch 
Evidence  was  ever  accounted  good.  Befides,  as  to 
two  of  them,  De  la  Rue  and  Pendergrafs,  which 
were  the  firfl  that  difcovered,  before  they  were 
apprehended,  or  fufpeded  themfelves  to  be  in 
Danger,  and  therefore  do  not  fwear  to  fave  their 
own  Lives,  but  refblved  upon  it  to  fave  the  Life 
of  the  King.  And  Mr.  Pendcrgrafs  had  not 
any  Defign  to  be  an  Evidence,  who,  tho'  he  dif- 
cover'd  it  almoft  as  early  as  he  knew  it,  yet 
refufed  to  tell  the  Names,  upon  a  Principle  of  Ho- 
nour, till  he  had  the  King's  Word  that  he  fhould 
not  be  prefs'd  to  come  in  as  a  Witnefs^  and  he 
tells  you  himfelf  the  Reafon  why  he  refufed 
then,  and  why  he  comes  in  now,  becaufe  Captain 
Porter  was  his  Friend,  to  whom  he  was  obliged, 
and  he  never  intended  at  firft  to  difcover  his 
Name,  nor  afterwards  to  be  Evidence  againft 
him ;  but  upon  Captain  Porter  s  being  taken,  and 
difcovering  himfelf  and  his  Witnefs,  he  thought 
then  he  was  abfolved  from  all  that  Obligation, 
and  therefore  refolved  to  appear  as  a  Witnefs 
againft  the  reft:  And  this  does  not  depend  only 
upon  the  Credit  of  Pendergrafs,  but  alio  upon  the 
Teftimony  of  my  Lord  Portland,  and  my  Lord 
Cutts,  who  have  given  you  a  full  Account  of  the 
Manner  of  it. 

And  Mr.  De  la  Rue  tells  you.  That  it  was  his 
Defign  at  firft,  even  a  Year  ago,  if  the  Confpi- 
racy  had  fb  far  proceeded,  as  to  be  ready  to 
be  put  in  Execution,  he  would  have  endeavoured 
to  have  prevented  the  Mifchief,  by  acquainting 
the  King  with  it ;  and  he  gives  you  an  Account 
how  he  revealed  it  to  Brigadier  Lewfoii,  and  to 
my  Lord  Portland,  and  after  to  the  King,  which 
is  confirmed  by  my  Lord  PortlaJid;  fo  that  thefe 
are  Witneffes  beyond  all  Exception,  and  if  fuch 
Evidence  as  this  be  not  allowed  to  be  good,  the 
Government  can  never  befecure  againft  fuch  vil- 
lainou*  Enterprizes  and  wicked  Machinations. 

Gentlemen,  Thisis  not  trapanning,  for  it  doth 
not  appear  by  any  Evidence,  nor  have  1  heard  the 
Prifoners  pretend  that  thefe  Perfons  did  go  about 
to  feduce  them  into  the  Defign,  but  indeed  were 
endeavoured  tobefeduced  into  it  themfelves ;  and 
though  they  kept  them  Company  afterwards,  yet 
it  was  only  with  a  Purpofe  to  acquaint  themfelves 
with  the  real  Intentions  of  thefe  wicked  Men, 
which  is  Lawful  and  Juft  in  order  to  the  making 
a  full  Difcovery  of  their  fo  dangerous  a  Villainy; 
and  therefore  they  ought  to  receive  all  Counte- 
nance for  doing  fo  great  a  Service  to  the  Govern- 
ment, without  undergoing  the  Imputation  of  be- 
ing Trapanners. 

Gentlemen,  there  is  no  more  occurs  to  me  at 
prefent  that  is  material  to  be  obferved  or  taken 
Notice  of;  I  leave  it  to  you,  you  have  heard 
what  the  Witneffes  fay  againft  the  Prifoners,  you 
have  heard  what  the  Prifoners  have  f lid  forthem- 
felves,  you  are  the  Judges  of  this  Fa<!'.l; ;  if  you 
are  not  fatisfied  that  here  has  been  fiifiicient  Evi- 
dence given  to  prove  them  Guilty,  you  will  ac- 
quit them  ;  but  if  you  are  fatisfied,  that  upon  the 
Evidence  and  all  the  Circumftances  of  this  Cafe, 
that  they  are  Guilty,  I  fuppofe  you  willdifcharge 
your  Confciences,  and  give  your  Verdidt  accord- 
ingly, ^hen 
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for  High-Treafon. 
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^hen  the  Jury  withdrew  to  confider  of  the  Evi- 
dence, and  ill  lefs  than  half  an  Hour  returned, 
and  found  all  the  three  Prtfoners  guilty  of 
the  High-T'reafon  for  which  they  were  In- 
dited, and  the  Court  Adjourned  'till  fix  a 
Clock  that  Evening. 


'Pofi  Meridiem  eodem  Die. 

Bout  Seven  a  Clock  the  Lord  Mayor,  and 
the  Common  Serjeant,  with  as  many  of  the 
Court  as  would  make  a  Quorum,  came  upon  the 
Bench,  and  by  Proclamation  in  ufual  Form,  the 
Court  was  refumed,  and  the  Prifbners  called  to 
the  Bar  to  their  Judgment. 

CI.  of  Arraignments.  Robert  Cbarnock,  hold  up 
thy  Hand  (IVhtch  he  didj  You  ftand  convided 
of  HighTrealon,  for  Confpiring  the  Death  of  our 
Sovereign  Lord  the  King  by  AfTaflination,  What 
can  you  fay  for  yourfelf,  why  the  Court  fhould 
not  give  Judgment  upon  you  to  die  according  to 
the  Law  ? 

S'he  Jaylor  firfi  made  him   to  kneel ;  and  then, 
when  be  rofe  up,  he  fpoke  as  folloivs. 

Cbarnock.  Sir,  I  have  a  great  deal  to  fay,  if  I 
knew  when  was  the  proper  Time  to  apply  myfelf 
to  the  faying  what  I  have  to  lay. 

Mr.  Com.  Serj.  You  are  now  called  to,  to  know 
what  you  have  to  lay. 

Cbarnock.  Sir,  I  would  put  this  Queftion,  be- 
caule  I  am  ignorant  in  Forms  of  Law,  Whether 
it  be  practicable  for  me  to  lay  any  thing  before 
Judgment,  or  not  ?  For  I  have  no  Pardon  to  plead 
to  hinder  the  Judgment ;  and  therefore  I  would 
know,  if  it  be  pradlicable  to  lay  any  thing  be- 
fore Judgment  ? 

Mr.  Com.  Serj.  Yes,  Sir,  it  muft  be  before  Judg- 
ment ;  becaufe  what  you  are  called  to,  and  asked 
now,  is  what  you  have  to  fay  in  Arreft  of  Judg- 
ment. 

Char.  I  have  many  Things  to  fay  as  to  Obler- 
vations  I  made  out  of  the  Indictment,  and  upon 
my  Trial,  if  this  be  my  Time  to  offer  them. 

Mr.  C  Serj.  Yes,  Sir,  it  is  your  only  Time. 

Char.  Then,  Sir,  I  think  the  Fadt  is  ill  laid  : 
AVe  are  indided  here  for  High  Treafon,  in  Con- 
Ipiring  the  Death  of  the  King,  and  no  Overt 
Aft  is  proved  againft  me  ;  I  fpeak  for  myfelf, 
I  fuppofe  thefe  Gentlemen  will  Ipeak  for  them- 
felves. 

Mr.  C.  Serj.  At  prefent  you  are  the  only  Per- 
fon  that  is  asked  the  Queftion  ;  therefore  pray 
go  on,  and  fay  what  you  have  to  fay  in  Arreft  of 
Judgment.  You  fay  the  Indidment  is  ill  laid, 
wherein  is  it  fo  ? 

Char.  I  do  find  fault  with  the  Indiftment,  be- 
caufe it  is  laid  for  AlTaflinating  the  King  ;  and  all 
that  is  proved  againft  me,  ^as.  That  I  was  in 
Company  where  fuch  a  Thing  was  difcours'd  of  : 
Now  I  am  advifed,  and  my  own  Realbn  tells 
me,  that  being  in  Company  is  no  Proof  of  my 
giving  my  Conftnt  to  the  Thing  ;  and  without 
my  Conlenting,  there  can  be  no  Overt  Adl  to 


make  me  guilty  of  the  Treafon.  It  is  faid,  that  I 
and  my  Accomplices^  though  thTe  are  none  named 
but  us  Three,  did  meet  together,  and  coiifultof  this 
Matter,  and  that  we  bought  and  provided  Horfcs  and 
Arms  :  Which  I  take  to  be  the  only  Overt  Aft. 
And  of  all  thefe  Things,  there  is  not  one  Tittle 
proved  ;  and  therefore,  with  Submifiion  to  the 
Court,  the  Indiftment  is  naught  in  that  refpeft. 
And  this,  I  think,  I  may  fpeak,  not  only  for  my 
own  Sake,  but  for  the  Sake  of  thefe  Gentlemen 
that  ftand  by  me  ;  if  there  be  nothing  proved 
againft  us  of  an  Overt  Aft,  as  laid  in  the  In- 
diftment, we  ought  not  to  be  condemned. 

Mr.  Com.  Serj.  Look  you,  Mr.  Cbarnock,  you 
move  nothing  againft  the  Indiftments,  but  only 
run  into  the  Proof:  That  Matter  is  quite  at 
an  End,  and  we  cannot  enter  into  any  De- 
bate about  it  i  you  have  had  a  fair  and  a  legal 
Trial,  and  upon  that  Trial  the  Jury  has  found 
you  Guilty. 

Cbarnock.  I  have  not  had  a  fair,  and  an  equal 
Trial,  Sir. 

Mr.  Com.  Serj.  Yes,  you  have  had  both  a  fair 
and  a  legal,  and  an  equal  Trial. 

Cham.  If  you  pleale  to  leave  out  the  Word 
Legal,  becaule  it  perhaps  may  be  according  to  the 
ftrift  Forms  of  Law  :  But  I  fay  it  was  not  a 
fair  and  an  equal  Trial,  becaule  in  the  laft  Aft 
of  Parliament,  which  was  made  for  regulating 
Trials  in  Cafes  of  Trealbn,  the  Equity  and 
Reafonablenefs  of  a  Prifoner's  having  that  which 
was  denied  me,  that  is,  a  Copy  of  the  Indift- 
ment, and  Council,  is  laid  down  as  the  Ground 
and  Realbn  of  making  the  Aft  ;  and  .without 
that  it  had  never  been  made  :  It  is  in  the  Pre- 
amble of  the  Aft,  which  I  have  look'd  upon 
fmce  I  went  out  of  Court  j  and  though  as  to  the 
Time  of  the  Commencement,  there  is  a  certain 
Day  prefix'd,  yet  the  Equity  of  the  Aft  is  al- 
ways the  lame,  and  that  Equity  I  take  myfelf  to 
be  intitled  unto  ;  and  therefore  being  denied  the 
Benefit  of  it,  I  think  I  had  not  an  equal  and  a 
fair  Trial. 

Mr.  Com,  Serj.  Sir,  you  have  very  unrealbn- 
ably  objefted  this  Matter  of  this  Aft  of  Parlia- 
ment at  your  Araaignment,  and  upon  your  Trial, 
and  now  ;  but  your  Objeftion  is  of  no  Mo- 
ment or  Validity  in  the  World:  For  the  Aft  is 
to  commence  in  futuro,  and  you  are  tried  ac- 
cording to  the  Courfe  of  Common-Law  before 
that  Aft  can  take  Place ;  and  it  is  the  Common 
Law  only  that  this  Court  can  proceed  by,  and  you 
be  tried  by. 

Char.  Sir,  I  infift  not  upon  the  Law  itlelf,  but 
only  upon  the  Equity  of  it,  and  the  Realbnable- 
nefs  of  the  thing. 

Mr.  Com.  Serj.  Courts  of  Juftice  are  to  go  ac- 
cording to  Rules  of  Law,  and  that  is  equal  that 
is  according  to  thofe  Rules :  I  fay  again.  Sir,  you 
have  had  a  fair,  a  legal,  and  an  equal  Trial,  and 
have  been  treated  with  ail  theCandor  and  Temper, 
that  I  believe  was  ever  fhewn  to  any  Perlbns 
in  your  Condition. 

Char.  I  had  not  Council  allowed  me  to  affift 
me. 

Mr.  C.  Serj.  The  Law  allows  it  you  notj  if  it 
had,   you  (hould  have  had  it. 

Char.  Then  my  Council  were  ignorant  People, 
to  inftruft  and  advife  me,  that  by  the  Equity  of 
this  Aft  I  ought  to  have  it, 
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It  was  never  praAicable  before 
the  Time  that  this  A  A  takes 


M>:  Cow.  Serj. 
nor  can  be,  till 
Place. 

Char.  Sir,  I  cannot  argue  with  the  Court  in 
Matters  of  Law  ;  but  as  to  the  Evidence,  I  fay, 
it  did  not  come  up  to  the  Indidment. 

Mr.  Or.n.  Serj.  If  you  have  any  thing  to  ex- 
cept againfl:  the  Indiftment,  that  is  very  proper 
for  you  to  do,  and  if  you  will  propofe  it,  we 
will  hear  you. 

Cbar.  Sir,  I  find  fault  with  the  Indidment  in 
feveral  Particulars  j  all  the  Fads  are  laid  in  the 
Parifh  of  St.  Clement i  Danes,  and  there  is  not  one 
Fad  proved  ;o  be  done  there. 

Mr.  C.  Serj.  It  is  not  material  that  the  Fads 
fliould  be  proved  to  be  done  in  the  particular 
Parifli  laid  in  the  Indidment  ;  it  is  fufficient,  if 
they  be  proved  to  be  done  in  the  County. 

Cbar.  There  is  not  one  Fad  proved  to  be  done 
in  that  Parifh. 

Mr.  C.  Serj.  All  that  is  againft  the  Evidence, 
which  we  cannot  at  all  take  Notice  of  after  the 
Verdid. 

Char.  I  infifted  upon  feveral  Things,  whereby 
it  was  impoffible  that  the  Evidence  could  be 
true,  and  mentioned  feveral  Things,  wherein  the 
Indidment  was  erroneous,  and  the  Evidence  not 
confiftent  with  it,  or  at  Icaft  not  of  fuch  Validity 
as  to  affed  me  ;  all  which  Things,  if  I  might 
have  had  Council  to  argue  for  mc  in  Point  of 
Law^  (and  I  look  upon  it  as  a  very  great  Hardr 
fhip  that  it  was  denied  me,)  as  likewife  that  my 
Lord  Chief  Juftice  over-rul'd  what  I  ofFer'd 
about  Trapanners,  as  I  take  thcfe  Witneffes  to 
be,  out  of  Sir  Robert  Atkms's  Book,  and  what 
I  quoted  out  of  my  Lord  Hales's  Pleas  of  the 
Crown,  and  Coke's  Inftitutes. 

Mr.  C.  Serj.    Mr.  Charnock,  If  you   pleafe  to 
offer  any  Point  of  Law   to  the  Court  to  ftop 
•  Judgment,  we  are  ready  to   hear  it  j  but  you 
■  ought  not  to  refled  upon  the  Court. 

Cbar.  Where  a  Man  is  dying,  furc  he  may 
have  Leave  to  take  Notice  of  what  Hardfhips 
he  has  lain  under. 

Mr.  C.  Serj.  Pray,  Sir,  hear  mc  j  No  Men 
that  ever  flood  in  your  Place  have  had  more  In- 
dulgence and  Favour  fhew'd  them,  nor,  I  be- 
lieve, fo  much  neither.  Thofe  of  us  that  are 
here,  and  were  at  your  Trial,  do  think  you  do 
very  much  amifs,  to  make  any  Refledions  upon 
the  Court,  after  you  were  fo  fairly  dealt  with. 
If  you  have  any  thing  that  is  material  to  offer  in 
Arreft  of  Judgment,  pray  let  us  hear  it  :  But 
we  mull  over-rule  all  Difcourfes  of  this  Nature, 
it  is  a  vain  fort  of  Difcourfc,  and  will  be  of  no 
Ufe  or  Service  to  you  at  all. 

Char.  Truly,  I  know  not  what  it  is  pofTible 
for  me  to  urge  which  you  will  think  to  be  ma- 
terial, if  I  cannot  urge  falle  Latiit  and  Incon- 
fiflencies.  There  have  been  heretofore  Arrefts 
of  Judgment,  and  that  mufl  fure  have  been  up- 
on lome  Error  or  other. 

Mr.  C.  Serj.  It  it  true,  but  you  afTign  none; 
you  abound  in  Words,  but  will  not  offer  any 
thing  that  is  fit  for  you  to  offer. 

Char.  Sir,  I  aflign  this  particularly  as  an  Error, 
and  if  it  be  not,  I  cannot  tell  what  is:  I  am  upon 
my  laft  Legs,  and  fland  here  for  my  Life,  and 
ought  to  be  allowed  all  legal  Advanttgcs.  One 
particular  thing  is  this,  Whether  the  Scene  of  the 
Fad  being  laid  to  be  at  the  Parifh  of  St.  C/e- 


tneiit  Danes  there  ought  not  to  be  Proof  that  fuch 
Fads  were  done  there  ^  andif  fo.  Whether  it  be 
not  an  Error,  that  there  was  no  Proof  of  any 
one  Fad  done  there  ?  And  then  the  next  thing 
is,  we  are  charged  to  have  bought  Horfes  and 
Arms  in  the  Indidment,  and  there  was  no  Proof 
of  any  Horfes  or  Arms  bought  j  I  am  fure  as  to 
me  there  was  not. 

Mr.  C.  Serj.  I  told  you  before,  all  this  is  to  no 
Purpofe,  you  enter  into  the  Evidence,  which  is 
Matter  of  Fad,  which  is  all  over,  and  we  can- 
not enter  into  any  Confideration  of  it,  therefore 
pray  do  not  (pend  our  Time ;  but  if  you  have 
any  thing  that  is  an  Objedion  to  the  Frame  of 
the  Indidment,   let  us  hear  it. 

Char.  Then  I  think  that  the  Indidment  is  un- 
certain J  it  lays,  quadraginta  Homines  equejires 
aut  circiter  de  ipfis  Roberto  Charnock,  Edwardo 
King,  &  Thoma  Keyes  ;  this  is  either  not  true, 
or  it  is  Nonfenfe  :  For  if  there  be  forty  Horfe- 
men,  or  thereabouts,  of  Robert  Charnock,  Edward 
King,  and  Thomas  Keyes,  that  cannot  be  true,  for 
they  can't  make  forty  ;  and  if  you  take  in  the 
ahis  Rioditoribiis  ignotis,  that  will  make  it  un- 
certain, and  that  Uncertainty  will  make  the  In- 
didment void. 

Mr.  C.  Serj.  I  thought  my  Lord  Chief  Juftice 
had  fatisfied  you  as  to  that  Objedion  ;  you  re- 
peat but  Part  of  the  Sentence  :  It  is  faid,  de  ipfis 
Roberto  Charnock,  £^  prcediHis  aliis  Proditoribus 
ignotis,  ac  aliis,  that  is  certain  enough,  I  thought 
we  fbould  have  heard  no  more  of  that  frivolous 
Objedion,  but  you  had  been  fatisfied  with  the 
Judge's  Anfwer  to  it. 

Char.  I  am  fatisfied  in  Point  of  Fad  that  they 
conftrued  it  {6  ;  but  thefc  are  the  Words  of  the 
Indidment  as  they  were  read  to  me. 

Mr.  C.  Serj.  You  fhall  have  the  Words  read  to 
you  again.     Read  them. 

CI.  of  Arraignments,  ^lod  quadraginta  Homi- 
nes Equefires  aut  eo  circiter  de  ipfis  Roberto 
Charnock,  Edwardo  King,  £^  Thoma  Keyes,  ^ 
prxdi£iis  aliis  Proditoribus  igfwtis,  ac  aliis. 

Mr.  C  Serj.  You  took  but  Part  of  the  Sen- 
tence, or  elfe  you  could  never  have  made  that 
Objedion. 

Char.  Then,  Sir,  here  is  tunc  ^  ibidem,  what 
is  that  ? 

Mr.  C.  Serj.  You  can  eafily  tell  that  fure  j  it 
is  then  and  there. 

Char.  What,  ibidem  ?  What  Word  is  that  ? 
Mr.  C.  Serj.  It  is  the  beft  Word  that  could  be 
ufed  ;  what  Word  would  you  have  had  ? 
Char.   I'unc  &  ibi,  is  then  and  there. 
Mr.  C.  Serj.  No,  ibidem  is  a  better  Word,  and 
is  always  ufed  in  our  Pleadings  at  Law. 

Char.  Then  I  have  only  this  in  general  to  fay ; 
Whether  it  be  poflible  for  a  Man  that  is  ignorant 
in  Forms  of  Law  to  defend  himfelf  without  Coun- 
cil ?  I  muft  defire  Council  to  look  into  the  In- 
didment and  to  affift  me. 

Mr.  C.  Serj.  That  is  what  we  cannot  allow  by 
Law,  unlefs  you  offer  fbmething  that  may  be  fuch 
an  Objedion,  as  the  Court  fhall  think  fit  to  have 
argued  by  Council. 

Char.  But  how  fhall  I  that  am  ignorant  in  the 
Law,  know  how  to  offer  you  that  which  you 
will  think  fit  to  hear  Council  to  ? 

Mr.  C.  Serj.  You  may  offer  any  thing  that  you 
think  is  an  Exception,  and  the  Court  will  con- 
fider  of  it  j  for  I  think  it  is  my  Duty,  and  every 
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ivian's  that  has  the  Honour  to  fit  here  by  the 
King's  CommifTion,  to  lay  as  much  Weight  upon 
any  Objedtion  that  the  Prifoner  docs  offer,  as  it 
will  bear  ;  but  if  nothing  be  offer'd  that  is  of 
the  leall  Weight  or  Moment,  we  being  to  do  our 
Duty  equally  between  the  King  and  the  Prifoncr, 
we  cannot  allow  Council  when  there  is  nothing 
before  us  to  allow  it  upon. 

X:har.  You  will  not,  it  feems,  let  me  have 
fuch  Affiftance  as  I  may  offer  you  fomething 
material. 

Mr.  C.  Serj.  You  know  well  enough  we  can- 
not do  it ;  pray  do  not  fpend  our  Time  to  no 
Purpofe. 

Char.  Nay,  Sir,  if  you  be  in  haftc,  I  will  not 
trouble  you  any  longer. 

Mr.  C  Serj.  You  have  no  Reafon  to  fay  we 
are  in  hafte  ;  I  am  fure  you  have  had  all  the 
Indulgence  and  Patience  that  could  be ;  you  are 
at  Liberty  to  offer  any  Thing  that  you  can,  but 
to  fpend  the  Time  of  the  Court  in  bare  Words  is 
not  reafonable. 

Char.  The  Law  was  never  my  Praftice,  Sir, 
nor  Study  :  I  perceive  whatfbever  I  offer  fignifies 
nothing ;  therefore  I  beg  your  Pardon  for  the 
Trouble  I  have  given  you  ;  I  fhall  not  attempt 
to  offer  any  thing  farther. 

Mr.  C.  Serj.  You  may  offer  what  you  will,  we 
will  hear  you. 

Char.  Sir,  I  perceive  whatfoever  I  fay  is  unac- 
ceptable, and  fo  I  had  as  good  let  it  alone. 

Mr.  C.  Serj.  You  fhall  be  heard  to  fay  what- 
ever you  think  is  for  your  Interefl  to  fay. 

Char.  I  thought  thefe  Things  were  for  my 
Intereft  to  offer  ^  but  I  fee  it  is  to  no  Purpofe  ; 
therefore  I  have  no  more  to  fay ;  I  have  done. 

Ml'.  C.  Serj.  You  may  offer  what  you  will,  and 
you  fhall  be  heard  with  all  the  Patience  and  Can- 
dour imaginable. 

Cbar.  I  fee  it  is  impoflible  for  me  to  ofler  any 
thing  that  the  Court  will  think  material  ;  there- 
fore it  is  in  vain  for  me  to  fpeak,  and  trouble  my 
felf  and  the  Court  with  what  will  be  of  no  Ufe 
to  me. 

CI.  of  Arraignments.  Edward  King,  hold  up 
thy  Hand,  (which  he  did.')  You  fland  convidted 
of  the  fame  High  Treafon  j  What  can  you  fay 
for  yourfelf,  why  the  Court  fhould  not  give 
Judgment  upon  you  to  die  according  to  Law  ? 
(jthen  he  was  made  to  kneel,  and  rife  up  again.") 
King.  What  Mr.  Charnock  has  faid,  all  of  it  I 
do  imagine  to  be  material ;  and  fince  he  is  not  to 
be  heard,  I  have  done  ;  I  can  fay  no  more. 

CI.  of  Ar.  I'homas  Keyes,  hold  up  your  Hand  ; 
you  are  in  the  fame  Cafe  with  the  Prifbner  that 
went  laft  before  you :  What  can  you  fay  for 
yourfelf  why  the  Court  fhould  not  give  Judg- 
ment upon  you  to  die  according  to  the  Law  ? 
(He  was  made  to  kneel,  and  rife  again.) 
Keyes.  Sir,  I  have  had  no  Council,  nor  no 
Afliftance  fince  I  have  been  in  Prifon. 

Mr.  C.  Serj.  That  you  alledged  upon  your 
Trial,  and  you  were  then  told  you  might  have 
had  Council  if  you  had  thought  fit  ;  for  you 
had  an  Order  for  it,  and  you  come  too  late  to  offer 
any  Thing  of  that  Nature  now.  But  the  Quefli- 
on  that  is  now  ask'd  you  is,  what  have  you  to  fay 
for  yourfelf,  why  Judgment  fhould  not  pafs  upon 
you? 

Keyes.   I  was  only  a  Servant. 


for  Hlgh-Treafon.  585 

Mr.  C.  Serj.  You  have  been  told  that  will  not 
excufe  a  Man  in  fuch  a  Cafe. 

Keyes.  I  cannot  help  it.  Sir,  I  have  donej  I 
hope  you  will  take  care  of  my  Wife  and  Children 
when  I  am  gone. 

I'hcn  Proclamation  was  made  for  Silence,  whilfi 
Judgment  was  in  gi'ving  ;  which  the  common 
Serjeant,  fitting  down  upon  the  Bench,  pro- 
nounced thus  : 

Mr.  C.  Serj.  Robert  Charnock,  Edward  King,  and 
Thomas  Keyes,  the  Prifoners  at  the  Bar  j  You  have 
been  feverally  indidtcd  for  High-Treafbn  ;  you 
have  pleaded  not  guilty,  and  put  yourfelves, 
for  your  Trial,  upon  the  Country,  which  Coun- 
try have  found  you  Guilty ;  You  have  had  the 
Benefit  of  a  fair,  lawful,  indifferent,  and  equal 
Trial,  according  to  the  Laws  of  this  Land;  thofe 
very  Laws,  which  you  are  charged  in  this  Indidt- 
ment  to  have  confpired  to  fubvert.  It  is  a  Crime 
of  the  highefl  Nature  that  the  Law  knows :  You 
are  Gentlemen  of  liberal  Education,  and  I  hope 
this  will  bring  you  to  fome  Refledtion,  both  upon 
the  State  of  your  own  Cafe,  and  the  Blacknefs  of 
your  Offence,  in  the  Time  you  have  to  live,  which 
1  fear  is  but  fhort ;  It  is  certainly  the  heinoufefl 
Crime  that  any  Perfbns  can  be  guilty  of  ^  the 
Murdering  of  a  Prince  in  cold  Blood,  and  in- 
volving your  Country  in  Slaughter  and  Con- 
fufion.  I  have  nothing  more  to  do,  but  to 
pronounce  the  Judgment  that  the  Law  has 
provided  for  fuch  Offenders,  and  which  the 
Court  doth  award : 

^bat  you  go  from  hence  to  the  Place  from 
whence  you  came  ;  and  that  from  thence 
you  he  drawn  upon  a  Hurdle  to  the  Place 
of  Execution,  where  you  are  feverally  to 
he  Hanged  by  the  Neck,  and  cut  down 
alive ;  your  Bowels  and  Privy  Members 
to  he  cut  from  your  Bodies,  and  to  he 
Burnt  in  your  View  ;  your  Heads  to  be 
cut  off,  your  Bodies  refpeSiively  to  be  di- 
vided into  Four  Parts  ;  which  Heads  and 
Quarters  are  to  he  at  the  Kings  Difpo- 
fal :  And  God  have  Mercy  upon  your 
Souls. 

Char.  Sir,  I  defire  we  may  have  the  Favour  to 
have  our  Friends  and  Relations  come  to  us  while 
we  are  in  Prifon. 

Mr.  C.  Serj.  You  fhall  have  all  the  Liberty  of 
your  Friends  and  Relations  coming  to  you,  that 
you  can  realbnably  defire. 

Char.  And  I  hope  we  fhall  have  no  hard  Ulage 
in  Prifon. 

Mr.  C.  Serj.  No,  God  forbid  you  fhould  j  you 
may  affure  yourfelf  you  fhall  have  none. 

^hen  the  Sefjions  of  Peace  for  l^ondon,  and  of 
Gaol-Delivery  of  Newgate  for  London  and 
Middlefex,  zvere  adjourn  d  unto  Saturday  the 
2  if  of  March  following. 

Accordingly  on  Jfednefday  the  i8th  of  ALircb^ 
i69|-  they  were  all  three  drawn  from  New- 
gate to  Tyburn  on  Sledges,  were  they  de- 
livcr'd  the  following  Papers  to  the  Sheriff. 


4F 


Mr. 


c 86     1 50.  ^he  Trial gTCharnock,  King,  and  Keyes,  8  W.  III. 


Mr.  C  H  A  R  N  o  c  k'j  Paper. 

fT^H  AT  I  might  avoid  Diftraftions,  and  be 
i  compos'd  as  much  as  is  poflible  at  the 
Time  of  my  Execution,  I  thought  it  much  more 
proper  to  communicate  this  to  the  Sheriffs,  than 
to  eive  myielf  the  Uncafinefs  of  fpeaking,  leaving 
it  to  them  to  pubHfh  ( if  they  fhould  think  con- 
venient) for  the  Satisfaftion  of  the  World;  and 
in  what  I  have  to  fiy,  I  have  taken  as  much  Care 
as  I  could  to  be  (hort,  that  I  might  not  loic  time 
in   my  greateft  Concern. 

As  concerning  an  Invafion  intended  by  King 
James  upon  England^  there  was  certain  Intelli- 
gence of  it  from\ibroad,  I  prcfume  every  Body 
was  fatisfy'd,  and  to  the  facilitating  of  which, 
I  own  that  myfelf  and  fome  others  did  agree 
upon  the  Undertaking  to  attack  the  Prince  of 
Orange  and  his  Guards,  for  which  I  am  now  to 
fuffcr;  but  1  think  myfelf  obliged,  by  all  the 
Ties  imaginable,  both  of  Conifcence  and  Ho- 
nour, to  declare,  that  as  for  any  Order  or  Com- 
miffion  of  King  James's,  for  affaffinating  the 
Prince  of  Orange,  1  never  faw  nor  knew  of  any, 
but  have  had  frequent  Aflurances  of  his  having 
rejeded  fuch  Propofals  when  they  have  been 
offer'd. 

I  confefs,  I  did  hear  that  there  was  a  Commil- 
fion  arrived  for  levying  of  War  ;  and  which  was 
natural  to  believe,  if  the  King  was  in  fuch  a  Rea- 
dinefs  to  come  over  as  was  reported ;  but  if  there 
was  any  fuch  Authority  as  that,  I  declare  I  never 
faw  it. 

As  to  what  regards  the  Body  of  the  Roman 
Catholicks,  I  muft  do  them  this  Juftice,  and 
which  I  dare  be  pofitive  in,  that  they  had  no 
manner  of  Knowledge  of  this  Defign ;  nor  do  I 
believe  it  was  communicated  to  any  other  Party 
of  fuch  as  are  reputed  the  King's  Friends,  but 
carried  on  merely  by  a  fmall  Number,  without 
the  Advice,  Confent,  or  Privity,  of  any  Parties 
whatfoever. 

I  ask  Forgivenefs  of  all  the  World  for  what 
Offences  or  Injuries  I  have  done  to  them ;  and  I 
am  C I  blefs  Almighty  God  )  in  perfed  Charity 
with  all    Mankind. 

RobertCharnock. 


Mr.  K  I  N  g'j  Paper. 

Am  now,  within  a  few  Moments  of  Eternity, 
_  brought  to  this  Place  by  the  juft  Hand  of  God, 
in  Punifhment  of  all  my  Crimes,  but  particularly 
of  that  of  which  I  have  been  lately  arraign'd, 
and  for  which  I  ftand  here  condemned ;  but  1 
hope  that  Goodnefs  of  God,  which  has  given 
me  a  Senfe  of  my  Wickednefs,  will  accept  my 
Repentance,  and  fhew  Mercy  on  me ;   which  I 


hope  to  obtain,  through  the  Paflion  and  Merits 
of  my  Redeemer,  upon  whom  I  entirely  caft 
myfelf. 

And  that  I  may  find  his  Mercy,  I  think 
myfelf  obliged  to  do  Juftice  to  my  Neighbour, 
that  ib  none  may  fuffer  wrongfully  on  my  Ac- 
count. And,  therefore,  as  I  am  fbon  to  anfwer 
the  Truth  of  what  I  fay  before  the  Tribu- 
nal of  God, 

Firft,  I  declare,  that  I  never  faw  any  Order 
or  Commillion  for  King  James's  promoting 
the  Aflaffination,  for  which  I  am  condemned  j 
neither  do  I  know  of  any  fuch  Order  or  Com- 
miffion. 

Secondly.,  That  this  Defign  was  not  undertaken 
with  any  general  Knowledge  or  Approbation  of 
any  Body  of  Men,  either  Catholick  or  Pro- 
teftant. 

Lafily,  That  I  did  not  engage  in  it  on  Pre- 
fumption  of  any  King-killing  Principles  that  could 
juftify  fuch  an  Undertaking,  but  was  drawn 
into  it  by  my  own  Rafhnels  and  Paffion ;  for 
which,  and  all  other  Sins,  I  heartily  befeech  God 
to  forgive  me. 

And  I  hope,  that  fuch  who  think  the  Misfor- 
tune of  their  Imprifonment  or  Trouble  is  derived 
from  my  having  been  engag'd  in  this  Entcrprizc, 
or  fuch  to  whom  it  has  any  ways  given  Scandal, 
that  they  will  admit  me  to  their  Pardon,  as  I 
freely  and  heartily  forgive  all  Mankind.  In  this 
Difpofition  of  a  fincere  Repentance,  and  true 
Charity,  I  commend  my  Soul  into  the  Hands  of 
God,  and  hope  to  find  Mercy  from  him.  And 
for  this  I  beg   all  your  Prayers. 

Edward  King. 


Mr.  K  E  y  E  s'j  Paper. 

Am  going  to  appear  before  the  living  God ;  I 
truft  in  his  Mercy  that  he  will  forgive  all  my 
Sins  committed  to  this  laft  Moment  of  my  Life. 
God  is  juft  in  all  his  Judgments,  and  I  accept  of 
this  Death  as  the  Punifhment  of  my  Iniquities. 
I  forgive  all  my  Enemies,  and  hope,  through  a 
hearty  Repentance,  and  the  Merits  of  my  Saviour 
to  obtain  Mercy. 

Have  Mercy  on  ine,  O  Father  of  Mercy .,  and  thro 
thy  only  Son  forgive  me  all  my  Sins. 

Thomas   Keyes. 


After   which  they  were  executed  as  Traitors, 
and  their  Quarters  expos'd  about  the  City. 
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CLI.  The  Trial  of  Sir  ] oh n  Freind,  Knight,  at  the  Old- 
Baily, /or  High  Treafon,  March  23.   i6^c^.  8  Will.  III. 


Monday,  March  23.   1695. 

At  the  SeJJions-Hotife  i?i  the  Old-Baily,  this  Day 
came  on  the  Trial  of  Sir  John  Freind,  Knight, 
for  High  'Treafon,  upon  an  Indi£fment  found  hy 
the  Grand  Jury  for  the  City  of  London,  upon 
the  Sefjions  of  Oyer  atid  Terminer  and  Gaol- 
Delivery  of  Newgate,  on  Saturday  the  ziji 
Infant. 

Clerk  of  Arraignments. 

R  Y  E  R,  make  Proclamation. 

Cryer.  Oyez,  Oyez,  Oyez,  All 
Manner  of  Perfons  that  have  any 
thing  more  to  do  at  this  general 
Seffions  of  the  Peace,  Seflions  of 
Oyer  and  Terminer,  holden  for  the 
City  of  Londofi,  and  Gaol-Delivery  of  Newgate, 
holden  for  the  City  of  London,  and  County  of 
Middlefex,  adjourned  over  to  this  Day;  Draw 
near,  and  give  your  Attendance,  for  now 
they  will  proceed  to  the  Pleas  of  the  Crown  for 
the  faid  City,  and  County ;  and  God  fave  King 
U'lllifinJ- 

CI.  of  Arr.  Make  Proclamation  again. 
Cryer.  Oyez,  YougoodiVlenofthe  City  of  Lw/- 
don,  fummoned  to  appear  here  this  Day,  to  try 
between  our  Sovereign  Lord  the  King,  and  the 
Prifoner  that  is  to  be  at  the  Bar ;  anfwer  to  your 
Names  as  you  fhall  be  called  every  Man  at  the  firft 
Call,  upon  Pain  and  Peril  that  will  fall  thereon. 

^hen  the  Petty  fury  were  all  called  ever,  and  the 
Appearances  ofthofe  that  anfwer ed  to  the  Call 
were  recorded. 

About  ten  a  Clock  the  Lord  Chief  Juftice  Hok, 
the  Lord  Chief  Jufiice  Treby,  Mr.  juftice  Ne- 
vill,  and  Mr.  Juftice  Rokeby,  came  into  the 
Court ;  and  there  being  a  great  Confluence  of  the 
Nobility  and  Gentry  there  prefent,  the  Prifoner 
was  order' d  to  he  brought  to  the  Bar  :  Which 
liias  done  accordingly. 

CI.  of  Ar.      Sir   John   Freind,   hold  up  thy 
H--d. 

Freind.    My  Lord,  I  humbly  move  that  I  may 
h?-.  e  one  IVilliam  Courtney  (who  is  to  be  a  principal 
Witnefs  for  me  at  my  Trial,  and  is  now  a  Prifo- 
ner in  the  Gatehoufe')  lent  for. 
*  Snjokr:  Holt.         *  L.  C.  Juft.  Is  he  your  v\  it- 
nefs.  Sir  John  ? 

Freind.    Yes,  my  Lord,   William  Courtney  is 
his  Name. 

L.  C.  J.     Sir  John^  why  did  not  you  lend,  and 
defire  this  before  ? 


Freind.  My  Lord,   I  did    not  hear  of  him 

while  laft  Night;    and  I  humbly  befeech  your 

Lordfhip,  that   you   will  pleale  to    let   him    be 
lent  for. 

T^he  Judges  confulted  among  themfelves. 

L.  C.  J.  Look  you.  Sir  John  Freind,  I'll 
tell  you,  if  you'll  appoint  your  Agent  to  come 
hither,  you  fhall  have  an  Habeas  Corpus  ad 
teftificandum:  But  indeed  you  might  have  lent 
this  Morning,  and  then  the  Writ  might  have 
been  got  ready. 

Fretnd.  My  Lord,  I  did  not  know  fo  much ; 
for  it  was  laft  Night  before  I  underftood  that  he 
was  to  be  a  Witnels. 

L.  C.  J.  You  might  have  fent  laft  Night,  or 
this  Morning,  and  you  Ihould  have  had  a  War- 
rant for  the  Writ. 

Freind.  I  aflure  your  Lordfhip,  I  did  not 
know  fo  much. 

L.  C.  J.  Well,  fend  your  Agent,  or  your 
Sollicitor,  and  you  fhall  have  a  Vv  arrant  for 
the  Writ. 

Freind.  I  befeech  your  Lordfhip,  that  he 
may  be  fent  for,  and  that  the  MelTengermay 
make  hafte. 

L.  C  J.  Let  your  Sollicitor  come  to  my  Clerk, 
and  he  fhall  have  it. 

Freind.  My  Lord,  if  you  pleafe  to  give  a  Rule 
of  Court  for  it,  I  fuppole  it  may  be  done  pre- 
fently. 

L.  C.  J.  No,  no,  Sir  John,  it  muft  he  by 
Writ,  the  Keeper  of  the  Gatehoufe  elfc  cannot 
bring  him. 

Fr.  My  Lord,  that  will  be  a  long  time  before 
it  can  be  done,  I  defire  nothing  but  that  I  may 
have  him  here  to  give  his  Evidence  for  me. 

L.  C.  J.  It  will  be  got  rer.dy  prcfently;  I 
believe  he  will  be  here  Time  enough  for  you  to 
make  ufe  of  his  Teftimony. 

Fr.  But,  my  Lord,  fuppole  he  fhould  not  be 
here ;  It  would  be  a  great  Hindrance  to  me,  and 
a  greater  Injury  to  my  Trial. 

L.  C.  J.  No,  no,  Sir  Joh);,  you  need  not 
fear  any  Thing  of  that  Nature,  we  are  not  in 
fuch  Hafte;  we  will  not  fjiur  you  on:  But  the 
Warrant  fhall  be  made  ;  and  do  you  make  what 
Hafte  you  can  to  get  the  Writ,  and  your  Witnels 
brought. 

The  Lord  Chief  Juftice  gave  order  to  Mr.  Malbn 
his  Clerk,  to  prepare  a  Warrant  for  an  Habeas 
Corpus,  dire^ed  for  the  Keeper  of  the  Gate- 
houfe, to  bring  William  Courtney  immediately 
hither  to  give  Evidence. 
4F  a  CI.  of  Arr- 
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15'. 


a.  of  An 
Hand. 


TheTrtalofSir  John  Freind, 

hold  up   thy 


8  Will.  Ill 


Sir   John  Freind, 
(Which  be  did.) 
You  ftand  indided  in  London  by  the  Name  of 
Sir  John  Freind,   late  of  London,  K.t.  for  that, 
Whereas  there  had  been  for  a  long  time,  and  yet 


fil,  perfed,  and  bring  to  cfFeft;  and  in  Profecu- 
tion,  Performance,  and  Execution  of  that  traite- 
rous  Adhefion,  you  the  faid  Sir  John  Freind, 
as  fuch  a  falfe  Traitor,  during  the  War  afore- 
faid,  to  wit,  the  fame  firft   Day  of  July,  in  the 


an  open,  and  notorioufly  publick,  and  moft  Year  abovefaid,  at  Lo?/rfo«  aforefaid,  in  the  Parifli 
(harp  and  cruel  War  by  Land,  and  by  Sea,  had,  and  Ward  aforefaid,  and  divers  other  Days 
carried  on  and  profecnted  by  Leivis  the  French  and  Times,  as  well  before  as  after,  there  and 
Kin:?,  againft  the  moft  Serene,  moft  Illuftrious, 
and'^'moft  excellent  Prince,  our  Sovereign  Lord 
IV'Jliam  the  Third,  by  the  Grace  of  God,  of 
Engh.nd,  Scotland,  France,  and  /re/rf?/rf,  King,  De- 
fender of  the  Faith,  ^c.  All  which  time  the  faid 
Le-jjis  the  Frc;:cb  King,  and  his  Subjedt  were,  and 
yet  are  Enemies  of  our  faid  Lord  the  King  that 
now  is,  and  his  Subjefts.  You  the  faid  Sir  John 
Freind''  a  Subjed:  of  our  faid  Sovereign  Lord  the 
King  that  now  is,  of  this  Kingdom  of  England, 
well  knowing  the  Premifes,  not  having  the  Fear 
of  God  in  your  Heart,  nor  weighing  the  Duty 
of  your  Allegiance,  but  being  moved  and  fe- 
duced  by  the  Inftigation  of  the  Devil,  as  a  falfe 
Traitor  againft  the  faid  moft  Serene,  moft  Cle- 
ment, and  moft  Excellent  Prince,  our  faid  Sove- 
reign Lord  iVtlltavi  the  Third,  now  King  of 
England,  &c.  your  Supreme,  True,  Natural, 
Rightful,  Lawful,  and  Undoubted  Sovereign 
Lord  ;  the  cordial  Love,  and  the  true,  and  due 
Obedience,  Fidelity  and  Allegiance,  which  every 
Subjedl  of  our  faid  Sovereign  Lord  the  King  that 
now  is,  towards  him  our  faid  Sovereign  Lord  the 
King,  fhould  and  of  right  ought  to  bear,  withdraw- 
ing, and  intending  utterly  to  extinguifh,  and  con- 
triving, and  with  all  your  Strength,  purpofmg, 
defigning,  and  endeavouring  the  Government 
of  this  Kingdom  of  England,  under  our  faid 
Sovereign  Lord  the  King  that  now  is  of  Right, 
duly,  happily,  and  very  well  Eftabliflied,  altoge- 
ther to  Subvert,  Change,  and  Alter,  and  his 
Faithful  Subjeds,  and  the  Freemen  of  this  King- 
dom of  England,  into  intolerable  and  moft  mi- 
ferable  Slavery  to  the  aforefaid  French  King  to 
fubdue  and  bring,  the  firft  Day  of  July,  in  the 
fevcnth  Year  of  the  Reign  of  our  faid  Sovereign 
Lord  the  King  that  now  is,  and  divers  other 
Days  and  Times,  as  well  as  before  as  after,  at 
London,  in  the  Parifti  of  St.  Peter  Cornhill,  in  the 
Ward  of  Lime-ftreet,  falfly,  maliicoufly,devililh- 
]y,  and  traiteroufly,  did  compafs,  imagine,  con- 
trive, purpofe,  and  intend  our  faid  Sovereign 
Lord  the  King  that  now  is,  then  your  Su- 
preme, True,  Natural,  Rightful,  and  Lawful 
Sovereign  Lord,  of  and  from  the  Regal  State, 
Title,  Honour,  Power,  Crown,  Command,  and 
Government  of  this  Kingdom  of  England,  to  de- 
pofe,  caft  down,  and  utterly  to  deprive j  and 
our  faid  Sovereign  Lord  the  King  to  Death  and 
final  Deftruftion  to  put,  and  bring,  and  the 
aforefaid  Lewis  the  French  King,  by  his  Armies, 
Soldiers,  Legions,  and  Subjeds,  this  Kingdom  of 
England  to  invade,  fight  with,  overcome,  and 
fubdue,  to  move,  incite,  procure,  and  help,  and 
a  m.lcnible  Slaughter  among  the  Faithful Subjeds 
of  him  our  f^id  Sovereign  Lord  the  King, 
throuo-hout  this  whole  Kingdom  of  England,  to 
make  and  caufe  ;  and  that  you  the  faid  Sir  John 
Freind  to  the  aforefaid  Enemies  of  our  faid  Lord 
th°  King  that  now  is,  then,  and  there  during  the 
War  aforefaid,  Traiteroufly  were  adhering  and 
a^lfting  ;  and  the  fame  your  moft  impious,  wicked 
and  dcvilifh  Trcafons,  and  traitorous  Compaf- 
fings.  Intentions,  and  Purpofes  aforeiaid,  to  ful- 


elfewhere  in  London  aforefaid,  falfly,  malicioufly, 
advifedly,  fecretly,  and  traiteroufly,  and  with 
Force  and  Arms,  ^c.  with  one  Robert  Charnock 
(late  of  High-Treafon,  in  contriving,  and  con- 
fpiring  the  Death  of  our  faid  Sovereign  Lord  the 
King  that  now  is,  duly  convidled  and  attainted) 
and  with  divers  other  falfe  Traitors,  to  the 
Jurors  unknown,  did  meet,  propofe,  treat,  con- 
fult,  confent,  and  agree  to  procure  from  the 
aforefaid  Lewis  the  French  King,  of  his  Subjeds, 
Forces,  and  Soldiers,  then  and  yet  Enemies  of 
our  faid  Sovereign  Lord  the  King  that  now  is, 
great  Numbers  of  Soldiers  and  armed  Men  this 
Kingdom  of  England  to  invade  and  fight  with, 
and  to  levy,  procure,  and  prepare  great  Numbers 
of  armed  Men,  and  Troops  and  Legions  againft 
our  faid  I-ord  the  King  that  now  is,  to  rife  up 
and  be  formed,  and  with  thofe  Enemies  at  and 
upon  fuch  their  Invafion  and  Entry  into  this 
Kingdom  of  England,  to  join  and  unite.  Rebel- 
lion and  War  againft  him  our  faid  Lord  the  King, 
within  this  Kingdom  o?  England,  to  make,  levy, 
and  wage,  him  our  faid  Lord  the  King  fo  as  afore- 
faid to  depofe,  and  him  to  kill  and  murder  ^  and 
moreover  with  the  faid  falfe  Traitors,  the  fame 
firft  Day  of  July,  in  the  Year  abovefaid,  at 
London,  aforefaid,  in  the  Parifh  and  Ward  afore- 
faid, Traiteroufly  you  did  confult,  confent,  and 
agree  to  fend  the  aforefaid  Robert  Charnock  as  a 
MelTenger  from  you  the  faid  Sir  John  Freind,  and 
the  fame  other  Traitors  unknown,  unto  and  into 
the  Kingdom  of  France,  in  Parts  beyond  the 
Seas,  unto  James  the  Second,  late  King  of  England, 
to  propofe  to  him,  and  defire  of  him  to  obtain  of 
the  aforefaid  French  King,  the  Soldiers  and 
armed  Men  aforefaid,  for  the  Invafion  aforefaid 
to  be  made;  and  Intelligence  and  Notice  of  fuch 
their  traiterous  Intentions,  and  Adhefions,  and 
all  the  Premifes  unto  the  faid  late  King  James 
the  Second,  and  the  faid  other  Enemies  and  their 
Adherents,  to  give  and  exhibit ;  and  them  to 
inform  of  other  particular  Things  and  Circum- 
ftances  thereunto  relating  ;  as  alfo  Intelligence 
from  them  of  the  faid  intended  Invafion,  and 
other  Things  and  Circumftances  concerning  the 
Premifes,  to  receive,  and  the  fame  to  you  the 
faid  Sir  John  Freind,  and  the  faid  other  Traitors 
in  this  Kingdom  of  England,  to  fignify,  report 
and  declare,  in  Afllftance,  Animation,  and  Aid 
of  the  faid  Enemies  of  our  faid  Lord  the  King 
that  now  is,  in  the  War  aforefaid,  and  to  incite 
and  procure  thole  Enemies  the  more  readily  and 
boldly  to  invade  this  Kingdom  of  England ;  and 
the  Treafons  and  traiterous  Contrivances,  Com- 
paflings.  Imaginations,  and  Purpoies  of  you  the 
faid  Sir  John  Freind  afirefaid,  to  perfeCl:  and  fulfil, 
and  all  the  Premifes  the  fr.oner  to  execute,  manage 
and  perform,  you  the  faid  Slrjobn  Freind,  during 
the  War  aforefaid,  fo  as  aforefaid  continued,  to 
ivit,  the  fame  firft  Day  of  July,  in  the  abovefaid 
feventh  Year  of  the  Reign  of  our  faid  Lord  the 
King  that  now  is,  at  London  aforefaid,  in  the 
Parifh  and  Ward  aforefaid,  falfly  and  traiteroufly 
did  procure  and  obtain  to  your  felf,  and  did  re- 
ceive 
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ceiveand  accept  of  a  certain  Commiflion  or  Writ- 
ing purporting  itfelf  to  be  a  Commiflion,  under 
and  from  the  aforefaid  Janes  the  Second,  late 
King  of  Enz^land^  to  conftitutc  you  the  faid  Sir 
John  Freind  to  be  a  Collonel  of  Horfe  in  the 
Army  by  you  and  the  other  faife  Traitors  againfl 
our  faid  Lord  the  King  that  now  is,  within  this 
Kingdom  of  Fngland  to  be  levied  and  formed  j 
and  in  purfuance  ofthe  faid  pretended  Commiflion 
by  you  the  fnd  Sir  John  Freind  fo  obtained  and 
accepted  of  and  your  Treafons  and  all  your  trai- 
terous  Intentions  aforefaid,  the  fooner  to  execute, 
perform,  fulfil,  and  perfedt,  you  the  faid  Sir  Jobiz 
Freind  afterwards,  to  wit  the  fame  firft  Day  of 
Jiily^  in  the  feventh  Year  abovefaid,  at  London 
aforefaid,  in  the  Parifli  and  Ward  aforefaid, 
Falfly,  Milicioufly,  Advifedly,  Secretly,  and 
Traittroully,  divers  Soldiers,  and  armed  Men, 
and  ready  to  be  armed,  with  Force  and  Arms,  Sc 
to  raife,  and  Lift,  and  War  and  Rebellion  againft 
our  faid  Lord  the  King,  within  this  Kingdom  of 
Enghind  to  make  and  wagej  and  to  and  with  the 
faid  Enemies  of  our  faid  Lord  the  King,  Fo- 
reigners and  Strangers,  Subjedls  and  Soldiers  of 
the  faid  Lcivis  the  French  King,  being  about  to  in- 
vade this  Kingdom  of  England,,  at  and  upon  their 
Invafion  and  Entry  into  this  fame  Kingdom, 
then  fliortly  expedted  to  be  made,  fhemfelves  to- 
gether with  you  the  faid  Sir  John  Freind  to  join 
and  unite,  and  in  Troops  and  Legions  to  form, 
did  raife,  lift,  and  retain,  and  did  procure  to 
be  railed,  lifted,  and  retained  ;  And  divers  Sums 
of  Monev,  in  and  about  the  railing,  lifting,  and  re- 
taining ofthe  aforelaid  Soldiers,  and  Men  armed, 
and  ready  to  be  armed  upon  the  Account  afore- 
faid, upon  the  aforefaid  firft  Day  of  July,  in 
the  fevench  Year  abovefaid,  at  London  afore- 
faid, in  the  Parifh  and  Ward  aforefaid,  falfly, 
malicioufly,  and  traiteroufly,  did  give  and  pay, 
and  caufe  to  be  paid ;  and  thofe  Soldiers  and  Men, 
for  the  Treafons,  Intentions,  and  Purpofcs  afore- 
laid,  then  and  there,  and  long  after  you  had  in 
readinefs.  As  alio  the  fime  firft  Day  of  July,  in 
the  feventh  Year  aboveftid,  at  London  aforefaid, 
in  the  Parifli  and  Ward  aforefaid,  divers  Horles, 
and  very  mAny  Arms,  Guns,  Carbines,  Piftols, 
Swords,  and  other  Weapons,  Ammunition,  and 
warlike  Things,  and  military  Inftruments,  falfly, 
malicioufly,  fecretly,  and  traiteroufly  you  did 
obtain,  buy,  gather,  and  procure,  and  caufe  to 
be  bought,  gathered,  obtained  and  procured,  and 
in  your  Cuftody  had  and  detained,  to  that  Intent  to 
uk  the  fame  in  the  faid  Invafion,  War  and  Rebel- 
lion, againft  our  faid  Sovereign  Lord  the  King  that 
now  is,  Him  our  faid  Lord  the  King  of  and  from 
the  Regal  State,  Crown  and  Command  of  this 
Kingdom  of  England  to  depofe,  caft  down,  and 
deprive,  and  him  to  kill  and  murder,  and  all  the 
Treafons,  Intentions,  Contrivances  and  Purpofes 
of  you  the  faid  Sir  John  Freind,  as  aforefaid,  to 
fulfil,  perfcft,  and  fully  tobringtoeffedj  againft 
the  Duty  of  your  Allegiance,  and  againft  the 
Peace  of  our  laid  Sovereign  Lord  the  King  that 
'how  is,  his  Crown  and  Dignity;  as  alfo  againft 
the  Form  of  the  Statute  in  this  Cafe  made  and 
provided. 

What  fay'ft  thou.  Sir  John  Freind,  Art  thou 
guilty  of  this  High-Treafbn  whereof  thou  ftand- 
eft   Indided,    or  Not  Guilty? 

Freind.     Not  Guilty,  my  Lord. 

O.  of  Arr.  Culprit,  How  wilt  thou  be  tried  ? 

Freind.     By  God  and  my  Country. 

Cl.  of  Arr.  God  fend  thee  good  Deliverance, 


Freind.  I  don't  know  any  thing  of  it,  I  am  as 
Innocent  as  the  Child  unborn. 

Sthe  Warrant  for  the  Habeas  Corpus  was  figned 
by  the  Lord  Chief  Juftice  Holt,  and  deliwr- 
ed  to  the  Prifoner,  who  fent  it  avoay  to  the 
Crown-Office  by  his  Sollicitor,  to  get  the  Writ 
fealed. 

Freind.  My  Lord,  I  have  fbmething  to  move, 
if  your  Lordfliip  pleafe  to  hear  me,  and  the  reft 
of  my  Lords  the  Judges ;  That  if  any  Matter  of 
Law  do  arile  upon  my  Trial,  I  may  be  heard  by 
my  Council,  that  you  may  not  deftroy  me  with- 
out Law. 

L.  C.  Jtiji.  Look  you,  Sir  John  Freind^  if  any 
Matter  of  Law  do  arifc  at  your  Trial,  and  you 
will  tell  us  what  that  Matter  of  Law  is,  and  the 
Court  fee  that  it  is  a  Matter  of  Doubt,  we  can, 
and  ought,  and  no  queftion  fliall  affign  you  Coun- 
cil ;  but  that  is  time  enough  when  fuch  Matter 
does  arife. 

Freind.  My  Lord,  It  is  well  known  to  your 
I>ordfhip,  and  all  the  Court,  that  I  am  net  a  Law- 
yer ^  but,  I  hope,  as  you  are  of  Council  for  the 
King  as  Judges  of  Law,  fo  you  will  be  of  Council 
for  me  -,  tor  I  am  not  a  Lawyer,  and  cannot  know 
whether  any  Matter  that  arii'es  be  Law  or  no  ; 
and  therefore  I  humbly  befeech  your  Lordfhip  to 
be  fo  juft  and  kind,  as  to  tell  me  whether  it  be 
Law  or  not  Law,  and  I  fubmit  mylelf  to  your 
Lordftiip's  Diredion. 

L.  C.  J.  Sir  John  Freind,  We  are  bound  to 
tell  you  when  any  thing  of  that  Nature  appears 
before  us,  and  to  let  you  have  all  the  Benefit  of 
the  Law  that  pofl^bly  you  can  have ;  for  we  are 
obliged  to  be  indifferent  between  the  King  and 
you. 

Friend.  My  Lord,  I  don't  queftion  it.  I  deGre 
alfb  I  may  have  Pen,  Ink,  and  Paper. 

L.  C.  Juft.     Yes,  yes,  by  all  means. 
CAnd  he  had  tbem.J 

Cl.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  Oyez :  You  good  Men  of  the  City  of 
London,  fummoned  to  appear  here  this  Day,  to 
try  between  our  Sovereign  Lord  the  King,  and  the 
Prifoner  that  is  at  the  Bar,  who  have  been  called, 
and  made  Default,  anfwer  to  your  Names,  and 
fave  your  IflTues. 

^hen  the  Defaulters  were  calfd  over. 

Cl.  of  Arr.  You  the  Prifoner  at  the  Bar,  thcfe 
Men  that  you  fhall  hear  call'd,  and  perfbnally  ap- 
pear, are  to  pafs  between  our  Sovereign  Lord  the 
King,  and  you,  upon  Trial  of  your  Life  and 
Death;  if  therefore  you  will  challenge  them,  or 
any  of  them,  your  Time  is  to  fpeak  unto  them  as 
they  come  to  the  Book  to  be  fworn,  before  they 
be  fworn. 

Cryer.     Call  i'homas  Clark. 

Freind.  Pray,  Sir,  how  many  may  I  challenge  ? 

L.  C.J.  Look  you,  Sir  Jobn,you  may  challenge, 
that  is,  except  againft  35,  without  fliewing  any 
Caufe:  If  you  don't  like  them  to  be  ofthe  Jury, 
you  may  rcfufe  tTiem ;  and  as  many  others,  as 
you  have  Caufe  to  except  againft. 

Fr.  My  Lord,  I  humbly  befeech  you,  that  be- 
caufe  perhaps  I  may  miftake  in  numbring,  that 
I  may  have  timely  Notice  before  the  35  be  except- 
ed againft,  or  elle  it  may  occafion  me  a  great  deal 
of  Prejudice. 

L.  C.  J.  Sir,  the  Clerk  fhall  take  care  of  that, 
he  fhall  inform  you  how  many  you  challenge,  and 
you  fhall  receive  no  Prejudice  of  that  Kind,  or  by 
any  Slip  in  point  of  Form. 

Cl  of  Arr* 
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Cl.  of  An.    Cryer,  call  'Thomas  Clark. 

(If bo  appeared.) 
Fr.  Pray,  Sir,  muft  I  not  fee  the  Gentleman  ? 
L.  C.  J.     Yes,  yes,  by  all  Means. 
file  was  pe-wn  to  him.) 
Fr.  You  may  fwear  Mr.  Clark  ;  I  do  not  except 
againft  him.    I  defire  but  honeft  Gentlemen,  and 
I  (hall  come  off  I  warrant  you:    I  am  as  innocent 
as  the  Child  unborn. 

L.  C.  J.    Swear  Mr.  Clark. 
Cl.  of  Ar.     Hold  him  the  Book  ;   (^which  was 
done')  look  upon  the  Prilbner  ;  You  fhall  well  and 
truly  try,  and  true  Deliverance  make  between  our 
Sovereign  Lord  the  King,  and   Prifbner  at  the 
Bar,  whom  you  (hall  have  in  Charge,  according 
to  your  Evidence.     So  help  you  God. 
Cl.  ofAr.    Nathan  Green. 
Fr.     I  except  againft  him. 
Cl.  of  Ar.    Thomas  Emn;s. 
Fr.    I  accept  of  him  for  a  Juryman,  I  have  no- 
thing to  objed:  againft  him.     (H^  was  fworn.J 
C\.  of  Ar.     Francis  Byer. 
Fr.  Pray  let  me  fee  him  (he  wasfloewn  to  him) 
I  do  except  againft  him,  I  challenge  him. 
QVofAr.     Benjamin  Dry. 
Fr.  I  except  againft  him. 
Cl.  ofAr.     'James  Demew. 
Fr.  I  accept  him,  I  have  nothing  to  fay  againft 
him,  I  would  have  him  to  be  a  Juryman. 

Mr.  Demew.  My  Lord,  1  am  not  a  Freeholder. 
L.  C.  J-  Sir  John^  do  you  challenge  him  peremp- 
torily, or  do  you  challenge  him  for  Caufe  ? 
Fr.  My  Lord,  I  do  not  challenge  him  at  all,  I 
accept  of  him. 
*iv>Thomas         *  Mr.  Attom.  Gen.  If  he  have  no 
Trevor.        Freehold,   we  that  are  for  the  King 
will  except  againft  him;  for  I  would 
not  have  any  Body  that  is  not  a  Freeholder  ferve 
upon  the  Jury. 

Cl.  of  Ar.  Henry  Hunter. 
Fr.  Pray,  my  Lord,  is  this  Gentleman  that  was 
called  before  laid  afide  ?    He  is  not  one  that  I 
challenge. 

L.  C.  J.  No,  no,  he  is  challeng'd  by  the  King's 
Council,  as  no  Freeholder. 

Fr.  Then  he  is  only  fet  afide,  I  fuppofe ;  I  fpeak 
it  for  this  Rcafon  I  would  not  be  miftaken  in  my 
Number. 

L.  C.  J.  Care  Ihall  be  taken  of  all  that,  he  is 
not  to  be  reckoned  as  one  that  you  challenged,  he 
is  challenged  for  want  of  Freehold  by  the  King's 
Council. 

Cl.  ofAr.   What  fay  you  to  Mr.  Hunter.^ 
Fr.  I  accept  of  Mr.  Hunter,  let  him  be  fwore. 

(IVhich  was  done.") 
G.ofAr.     John  Cox. 

Mr.  Cox.  My  Lord,  I  have  no  Freehold  in 
London. 

Mr.  Att.  Gen.    Then  let  him  be  let  afide. 

C\.  of  Ar.    George  Bodington. 

Fr.    I  except  againft  him. 

Cl.  of  Ar.     John  Hedges. 

Fr.  I  except  againft  him. 

Cl.  of  Ar.  You  challenge  him.  Sir,  do  you  ? 

Fr.     Yes,   yes,   I  do. 

Cl.  ofAr.     John  James. 

Fr.     I  challenge  him. 

Cl.  of  Ar.     Tijomas  Poole. 

Fr.     I  accept  of  him.       QHe  was  fworn^ 

Cl.  of  Arr.    Peter  Parker. 

Fr.  I  accept  of  him.      QHe  was  fworn.J 

Cl,  of  Ar.   George  Grove. 


Fr.    I  except  againft  him,  for  I  have  him  not  m 
my  Pannel. 

L.  C.  J.     How  comes  that  ? 
Fr.  I  can't  tell,my  Lord,I  have  been  kept  alone 
while  Saturday  laft,  only  that  worthy  Gentleman 
(bowing  to  Mr.  Baker,  the  Profecutor  for  the 
King)  was  with  me  to  give  me  Notice  of  my  Trial 
before. 
Cl.  of  Ar.     Nathaniel  Ifyerfdale. 
Fr.     1  challenge  him. 
Cl.  of  Ar.  Samuel  Blewitt. 
Fr.     I  challenge  him. 
Cl.  of  Ar.    James  Bodington. 
Fr.     I  challenge  him. 
Cl.  ofAr.     John  Wolfe. 
Fr.    Sir,  I  do  affure  you  I  have  him  not  in  my 
Pannel,  upon  my  Word.   I  challenge  him. 
Cl.  of  Ar.    Samuel  J ackfon. 
Fr.  I  accept  of  him.       Qle  was  fworn.") 
Cl.  ofAr.    Nathaniel  Long. 
Fr.     I  accept  of  him.       {.He  was  fworn.') 
Cl.  ofAr.   Richard  Chifwell. 
Fr.    I  challenge  him. 
CI.  ofAr.     George  Child. 
Fr.  I  accept  of  him.       (^He  was  fworn.") 
Cl.  ofAr.     Wtlliam  JValker. 
Fr.  I  accept  of  him.       (Jle  was  fworn?) 
Cl.  ofAr.     John  mils. 
Fr.     I  challenge  him. 
Cl.  of  Ar.     'John  Hibhert. 
Fr.     I  challenge  him. 
Cl.  ofAr.    John  Pettit. 
Fr.    I  challenge  him. 
Cl.  of  Ar.     James  Kohinfon. 
Fr.  Sir,  he  Is  not  in  my  Pannel  upon  my  Word. 
Cl.'  of  Ar.    He  is  in  the  Original  Pannel. 
Mr.  Sheriff  Buckingham.  My  Lord,  here  is  the 
Original  Pannel,  and  here's  his  Name  here  ;  and 
there  is  not  a  Perfon  in  this  Pannel,  but  what  was 
originally  put  in,  except  it  be  about  five  or  fix  at 
the  End,  and  this  is  none  of  them. 
Fr.    I  challenge  him. 

Cl.ofAr.  Thomas  Hollis.  [Hedidnot  appear."} 
L.  C.  J.     Pray,  Sir  John,  who  had  you  that 
Copy  from  .'    Who  gave  it  you  ? 
Fr.     My  Sollicitor. 

Mr.  Trotman.  My  Lord, he  had  none  from  me  I 
am  fure :  I  received  the  Pannel  from  the  Sheriff, 
but  no  Body,  from  Sir  John,  was  ever  with  me 
for  a  Copy. 

Fr.  My  Lord,  my  Sollicitor  brought  it  to  me 
on  Saturday  Night. 

L.  C.  J.  Who  is  your  Sollicitor,  that  gave  you 
that  Copy  ? 

Fr.  His  Name  is  Mr.  Burleigh,  my  Lord. 
L.  C.  'J.     Where  is  he  ?    Let's  fee  this  Mr. 
Burleigh. 

Fr.  My  Lord,  he  is  gone  to  the  Crown  Office 
it  feems,  for  the  Habeas  Corpus. 

Mr.  'Jufiice  Kokeby.     It   is  your  own  Sollicitor 
that  has  put  the  Abufe  on  you,  if  it  be  fb. 
Cl.  ofAr.  Thomas  Hollis.  (hie  did  not  appear.) 
L  C.  J.     Pray,  Sir  John  Friend,  how  many- 
have  you  in  all  ? 

Fr.  In  Number,  my  Lord  ?  would  you  have 
me  tell  you  how  many  I  have  in  Number? 

L.  C.  'J.  Aye,  in  Number  in  your  Copy  of 
the  Pannel. 

Mr.  Sh.  Buckingham.  In  the  Pannel  there  are 
above  Fourfcorc. 

Fr.    1  have  feventy  one,  my  Lord. 
[Then  Thomas  Hollis  appeared.} 

Cl.  of  Arr. 
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O.of/lr.     Do  you  challenge  him,  Sir? 
Mr.  Sh.  Buckingham.  Pray  Ice  the  Secondary  pro- 
duce his  Pannel  that  he  had  from  my  Brother  and 
me,  and  I  am  lure  the  Court  will  find  they  were 
all  named  in  that   Pannel. 

Mr.  ^rotman.  My  Lord,  I  have  the  Pannel, 
but  they  never  came  to  me  for  a  Copy,  as  I 
expefted  :  I  had  got  one  ready  ;  if  Sir  Johji 
Freiiid,  or  any  Peribn  for  him,  had  fent  to  me, 
they  might  have  had  it. 

Mr.  Sh.  Buckingham.     And  thefe  People  that 

are  not  in  Sir  'John  FreincCs  Pannel,  are  none  of 

the  half  Dozen  that  were  added,  when  we  came  to 

the  Knowledge  ofthem,that  they  wereFreeholders. 

L.  C.  J.  When  were  they  added,  Sir  ? 

Mr.  Sh.  Buck.  They  were  added  on  Friday 
in  the  Afternoon,  and  it  feems  he  never  came 
for  the  Pannel  to  the  proper  Officer,  and  thofe 
th  X  he  objects  againft  were  not  added,  but  are 
in  the  of'ginal   Pannel. 

L.  C.  J.  Truly  I  can't  fee  any  Body  is  to 
blame  in  this  Matter  but  your  own  Sollicitor. 

Mr.  I'rotman.  My  Lord,  I  aflure  you  I  had 
made  a  Copy,  and  I  wondered  I  did  not  hear  of 
them  :  I  do  not  know  where  he  got  this  Copy. 

L.  C  J.  T'reby.      In  Truth  if  )  ou  would  not 

lend  to  the  proper  Officer  for  a  Copy,  when  you 

might  have  had  it,  you  muft  be  content   with 

•  what  you   have ;  for  no  Body  is  bound  to  give 

you   a  Copy  unlels  you  ask  for  it. 

L.  C.  y.  Weil,  what  fay  you  to  I'bomas  Mollis  ? 

Fr.  I  challenge  him,  my  Lord,  for  he  is  not 
in  my  Pannel. 

CI.  of  Ar.    fohii  Sherbrook. 

Fr.    I  accept  of  him.      (^/fe  was [\xJorn.) 

CI.  of  Ar.     James  Black'-jt:elL 

Fr.  He  is  not  in  my  Pannel,  upon  my  Word, 
my  Lord. 

L.  C.  J.  I  can't  help  it,  he  is  in  the  Sheriff's 
Painel  that  is   returned  here. 

Fr    I  challenge  him. 

Ci.  of  Ar.     Thomas  Gardner. 

Fr.  I  accept  of  him. 

Mr.  Gardner.  My  Lord,  I  am  no  Freeholder 
in  the  City. 

Mr.  Juftice  Kokeby.  Mr.  Gardner^  have  you 
not   lately    conveyed  away  your  Freehold  ? 

Mx.Gard.  No,  indeed,  my  Lord,  I  never  had  any. 

C\.  of  Ar.    JFtlliam  Prmce. 

Fr.  I  accept  of  him.       fHe  was  fworn.J 

CI.  of  Ar.     John  Simons. 

Fr.  I  challenge  him. 

CI.  of  Ar.     Robert  HHjite. 

Fr.  I  challenge  him. 

CI.  ofAr.     Jofepb  Morewood. 

Fr.  I  accept  him  ;  his  Name  is  John  I  fup- 
pofe,  for  fo  it  is  in  my  Pannel. 

C\.  of  Ar.     No,  it  is  Jofepb. 

Mr.  Morewood.     My  Name  is  Jofepb. 

Fr.  Well,  Sir,  I  accept  of  you,  I  don't  que- 
flion  but  you  are  an  honeft  Man. C  He  was  fworn.J 

CI.  of  Ar.  Cryer,  countez.     Thomas  Clark. 

Cryer.  One,  ^c.  CSo  of  the  reft  to  the  lafi.J 

CI.  of  Ar.     Jofepb  Morewood. 

Cryer.  Twelve  good  Men  and  true,  ftand  to- 
gether, and  hear  your  Evidence. 

The  Names  of  the  Jury  were  thefe. 


Thomas  Clarky 
Thomas  EmmSj 
Henry  Hunter., 
Thomas  Poole., 
Peter  Parker., 
Samuel  Jackjon., 


Nathaniel  Long, 
George  Child, 
IVtlham  IFalker, 
John  Sherbrook, 
If'illiam  Prince,  and 
Jofepb  Morewood, 


C).  of  Ar.    Cryer,  make  Proclamation. 

Cryer.  Oyez.  If  any  one  can  inform  my  Lords 
the  King's  Juftices,  the  King's  Serjeant,  the  King's 
Attorney  General,  or  this  Inquefl  now  to  be 
taken,  of  the  High-Treafon  whereof  the  Prifoner 
at  the  Bar  ftands  indided,  let  them  come  forth 
and  they  fhall  be  heard  j  for  now  the  Priloner 
ftands  at  the  Bar  upon  h's  Deliverance  :  And  all 
others  that  are  bound  by  Recognizance  to  give 
Evidence  againft  the  Prifoner  at  the  Bar,  let  them 
come  forth  and  give  their  Evidence,  or  elfe  they 
forfeit  their  Recognizance  ;  and  all  Jury-men  of 
London,  that  have  been  called,  and  have  appear- 
ed, and  are  not  fworn,  may  depart  the  Court. 

CI  of  Ar.  Sir  John  Freind,  hold  up  thy  Hand, 
(which  he  did.)  You  that  arc  fworn,  look  upon 
the  Prifoner,  and  hearken  to  his  Charge :  He 
ftands  indidled  by  the  Name  of  Sir  John  Freind, 
late  of  London,  Knight,  iprout  in  the  Indidlment, 
mutatis  mutandis.')  And  againft  the  Form  of  the 
Statute  in  that  Cafe  made  and  provided.  Upon 
this  Indidment  he  hath  been  arraigned,  and  there- 
unto hath  pleaded  Not  Guilty,  and  f^rhisTryal 
hath  put  himxclf  upon  God,  and  the  Country, 
which  Country  you  are  j  your  Charge  is  to  en- 
quire. Whether  he  be  Guilty  of  the  High-Trea- 
fon whereof  he  ftands  indidted,  or  Not  Guilty  ■  if 
you  find  him  Guilty,  you  are  to  enquire  what 
Goods  and  Chattels,  Lands  and  Tenements  he  had 
at  the  1  ime  of  the  High-Treafon  committed,  or 
at  any  Time  fince  ;  if  you  find  him  not  Guilty 
you  are  to  enquire  if  he  fled  for  it ;  if  you  find 
that  he  fled  for  it,  you  are  to  enquire  of  his  Goods 
and  Chattels,  as  if  you  had  found  him  Guilty  ;  if 
you  find  him  Not  Guilty,  nor  that  he  did  fly  for 
it,  you  are  to  fay  fo,  and  no  more,  and  hear  your 
Evidence. 

Mr.  Mountague.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  of  the  Jury  ;  This  is  an  In- 
didment  of  High-Treafon,  that  is  brought 
againft  Sir  John  Freind,  the  Prifoner  at  the  Bar, 
for  aflbciating  with,  and  aiding  the  King's  Ene- 
mies, with  a  Defign  to  procure  an  Invafion  from 
France.,  and  to  raife  a  Rebellion  within  this  Kincr- 
dom,  and  this  was  to  depofe  the  King,  and  to 
reftore  the  late  King  James  ;  and  in  order  to 
the  Effcdting  thefe  his  wicked  Purpoles,  the  In- 
didment  fets  forth.  That  the  firft  of  ^'/.'/y  Jaft, 
he  did  meet,  and  coniult,  and  agree  with  one 
Mr.  Charnock  (a  Gentleman  fince  tried,  con- 
vided  and  attainted  of  High-Treafon)  how  they 
fhould  procure  an  Army  from  France,  to  come 
and  invade  this  Kingdom  :  And  (hould  raife  a 
lufficient  Number  of  Men,  to  facilitate  the 
Landing  of  the  French;  and  the  Indidment 
particularly  charges  the  Prifoner  at  the  Bar, 
with  fending  Mr.  Charncck  into  France,  to  the 
late  King  James,  to  acquaint  him  with  the 
Defign,  and  to  defire  him  to  procure  a  great 
Number  of  Forces  from  the  French  King,  to 
come  here,  and  land  within  this  Kingdom  :  And 
the  Indidment  does  likewile  charge  him  with 
procuring  and  receiving  a  Commifllon  from  the 
late  King  James  to  conftitute  him,  the  Pri- 
foner at  the  Bar,  a  Colonel  of  Horle  ;  and  like- 
wife  with  laying  out,  and  expending,  and  pay- 
ing feveral  Sums  of  Money  in  lifting  and  keep- 
ing Soldiers  and  Men  in  pay  under  him,  which 
were  to  be  in  his  Regiment  ;  and  with  laying 
out  feveral  Sums  of  Money  in  buying  Arms 
and  Horfes  for  this  Invafion  and  Rebellion  that 
was  thus  defigned  to  be  made,  and  raifed  with- 
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in  this  Kingclom.  To  this,  Gentlemen,  he  has 
pleaded  Not  Guilty  ;  we  fhall  call  our  Witnefles, 
and  prove  the  Faft,  and  we  do  not  doubt  but 
you  will  find  him  fo. 

Frciud.     Prove  this  if  you  can  ;  it  cannot  be. 

Mr.  Att.  Gen.  May  it  pleafe  your  I.ordfhip, 
and  you  Gentlemen  of  the  Jury  ;  the  Prifoner 
at  the  Bar,  Sir  John  Freind,  ftands  indifted  of 
High-Treaibn,  in  compafling,  and  imagining  the 
Death  of  the  King,  and  likewife  in  adhering 
to  the  King's  Enemies. 

Gentlemen,  the  Overt-Ads  laid  in  the  Indidt- 
ment  to  prove   this  Treafon,  are  thefe : 

That  the  Priloner  at  the  Bar  did  accept  a 
Commiffion  from  the  late  King  James,  to  raife 
a  Regiment  of  Horfe  in  this  Kingdom,  in  order 
to  join  with  the  French,  when  they  invaded  it  ; 
and  there  were  feveral  Meetings,  and  Conful- 
tations  between  him,  and  feveral  others  whom 
you  will  hear  named  by  the  Witnefles,  upon 
which  it  was  refolved  to  fend  a  Meflenger,  one 
Cbarnock,  into  Fiance,  to  defire  the  late  King 
James  to  prevail  with  the  French  King  to  get 
a  Number  of  Men,  in  all  loooo,  with  an  Aflu^ 
ranee,  that  they  would  aflift  him  with  a  Num- 
ber of  Horfe  when  he  came  :  And  in  Purfu- 
ance  of  this  Defign,  the  Prifoner  at  the  Bar 
did  raife  Men,  and  pay  fome  Sums  of  Money 
for  their  Subfiftence,  and  lifted,  and  had  them 
in  Readinefs ;  and  provided  Horfes  and  Arms. 
Thefe  are  the  Overt-Ads  laid  in  the  Indid- 
ment ;  the  Evidence  that  will  be  produc'd  to 
you,  to  prove  this  Treafon,  and  thefe  Overt- 
Ads,  will  be  in  this  Manner. 

Gentlemen,  you  will  fee  by  the  Evidence, 
that  there  has  been  a  Defign  and  Confpiracy 
on  Foot  for  feveral  Years,  to  aflaflinate  the 
King's  Perfon,  and  to  have  an  Invafion  from 
Fra7ice  at  that  Time,  by  armed  Force  here 
to  fubdue  this  Kingdom.  The  Prifoner  at  the 
Bar,  Sir  John  Freind,  I  think  about  two  Years 
ago  had  a  CommilTion  fent  him  from  the  late 
King  James,  to  raife  a  Regiment  of  Horfe : 
There  were  feveral  other  Commiffions  fent  like- 
wife,  but  one  was  fent  to  the  Prifoner,  which 
he  accepted  of;  and  in  Purfuance  of  it,  he  ap- 
pointed feveral  Officers,  and  lifted  feveral  Men 
for  that  Purpofe,  and  expended  feveral  Sums  of 
Money  for  the  raifing,  and  fubfifting  of  them. 

Gentlemen,  you  will  hear  that  his  Lieutenant- 
Colonel  was  to  be  one  Blair e,  and  his  Major 
was  to  be  one  Slater  ;  and  this  Slater  s  Father 
was  a  Clergy-Man,  and  he  undertook  to  bring 
in  a  Troop  of  Clergy-Men  that  had  rcfufed 
to  take  the  Oaths.  One  of  his  Captains  was 
one  Enjans  ;  one  Kichardfon  was  another  ;  and 
there  were  feveral  other  Officers  whom  you 
will  hear  named  by  the  Witnefles,  that  were 
appointed,  and  ingag'd  to  make  up  the  Regiment. 

Gentlemen,  you  will  hear  further  by  the  Wit- 
nefles, that  about  May,  or  June  laft,  they  hav- 
ing raifed  a  confiderable  Number  of  Men,  there 
were  feveral  Meetings  had  between  the  Prifoner 
at  the  Bar,  and  feveral  other  Perfons,  in  order 
to  fend  fbmc  Perfon  over  to  get  Forces  from 
France,  to  invade  this  Kingdom.  The  firft 
Meeting,  that  you  will  hear  of,  was  at  the  Old 
Kings  Head -Tavern  in  Leadenhall-Street,  and 
there  were  prefent  the  Prifoner  at  the  Bar,  my 
Lord  of  Aylesbury,  my  Lord  Montgomery,  Sir 
John  Fenzvick,  Sir  IVilliam  Perkins,  Mr.  Cbar- 
nock,  (who  was  lately  condemned  and  executed 


for  the  Defign  of  murdering  the  King)  Mr. 
Porter,  and  one  Cook.  At  that  Meeting  you 
will  hear  what  their  Debates  were,  and  what 
their  Refolutions:  After  feveral  Debates,  who 
they  fhould  fend,  they  refolved  to  fend  Mr. 
Charnock,  to  go  into  France,  to  defire  the  late 
King  James  to  get  loooo  Men  of  the  Fr en cb 
Troops,  to  land  upon  our  Coafts  about  Sooo 
Foot  and  the  reft  Horfe  and  Dragoons :  And 
they  did  impower  him  in  their  Names,  to  affure 
the  late  King  James,  that  they  would,  when- 
ever he  landed  with  his  French  Troops,  be 
ready  to  aflift  him  with  near  Two  thoufand 
Horie  among  them. 

Upon  this,  Gentlemen,  Mr.  Charnock  under- 
took to  go  upon  this  Mefllige :  But  about  a 
Week  after  they  met  again,  for  he  was  unwil- 
ling to  go  upon  inch  an  Errand,  without  hav- 
ing a  full  Refolytion  and  Affurance  from  thefe 
Gentlemen  that  were  thus  engaged,  that  he 
might  fatisfy  the  late  King  what  they  would 
certainly  do.  So  they  met  again  about  a  Week 
after,  and  that  was  at  a  Tavern  in  St.  James\- 
Street,  near  Sir  John  Feiiwick's  Lodgings,  one 
Mrs.  Montjoy's ;  there  was  the  Prifoner  at  the 
Bar,  my  Lord  of  Aylesbury,  and  moft  of  the 
fame  Company  that  were  at  the  Meeting  be- 
fore :  And  Mr.  Charnock  defired  to  know,  if 
they  did  agree  to  what  had  been  propofed  and 
refolv'd  on  before ;  for  he  was  unwilling,  and 
did  not  care  to  go  without  a  full  Affurance  of 
the  Performance.  They  did  all  agree,  and 
defired  that  he  would  go  with  all  Speed,  and 
that  he  fhould  affure  King  James,  they  would 
be  ready  to  meet  him,  if  they  had  Notice 
where  he  would  land. 

Pray,  Gentlemen,  obferve  the  Time  when 
thefe  Meetings  were.  It  was  in  3Iay  or  June 
laft,  foon  after  the  King  was  gone  to  Flanders  j 
and  they  thought  this  a  fit  Opportunity,  when 
the  King's  Forces  were  drawn  out  of  England 
into  Flanders,  for  carrying  on  the  Campaign, 
then  was  the  proper  Time,  according  as  they 
difcourfed  the  Matter,  the  People  being  as  they 
faid,  generally  dilfatisfied,  and  but  few  Forces 
in   England  to  oppofe  them. 

Mr.  Charnock  accordingly  went  over  into 
France,  and  about  a  Month  after  return'd  again, 
and  acquainted  them  that  he  had  told  King 
James  their  Refolution,  and  how  they  would 
aflift  him,  and  what  they  defired  of  him,  and, 
in  fhort,  had  delivered  his  Meffige:  But  that 
King  James  told  him,  he  thankd  them  very 
much  for  their  Kindnefs  and  Readinefs  to  aflift 
him  j  but  at  that  Time  the  French  King  could 
not  fpare  any  Forces,  nor  could  it  be  all  that 
Summer,  and  fo  there  was  nothing  to  be  done  ; 
and  thereupon  it  refted  till  the  laft  Winter. 

Then,  Gentlemen,  you  will  hear,  that  the 
laft  Winter  the  Defign  was  renewed  again, 
about  January  laft  :  For  Sir  George  Barcley  came 
over  fi'om  the  late  King,  being  a  Lieutenant  in 
his  Guards  there,  and  then  they  entered  into  a 
Confpiracy  to  aflliffinate  the  King  ;  and  that 
was  to  be  done  firft,  to  facilitate  the  Invafion, 
which  was  to  follow  immediately  upon  the  Ex- 
ecution of  the  Affaflination :  For  they  thought 
they  could  have  no  Afliirance  of  Succefs  in  their 
Invafion,  as  long  as  the  King  lived ;  and  I 
hope  every  one  will  take  Notice,  how  preci- 
ous that  Life  is  to  us,  when  it  is  fb  apparent  to 
all  the  World,  that  our  Enemies  cannot  hope 
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for  any  Succefs  to  their  Enterprizes  and  Defigns 
to  deftroy   us,  but  by  taking  that  Life  away. 

Gentlemen,  this  very  Confpiracy,  you  will 
hear  the  Priibner  at  the  Bar  was  acquainted  with, 
and  privy  to,  even  this  AfTaflination  ;  tho'  in- 
deed you  will  hear  he  did  not  much  approve 
of  it,  bccaufe  he  thought  it  would  be  a  Difler- 
vice  to  the  late  King's  Affairs ;  but  he  was  at 
feveral  Meetings  with  Mr.  Porter,  and  Mr.  Char- 
nock,  and  Sir  IVilliam  Perkins,  and  leveral  others 
that  were  Confpirators  in  that  Defign,  and  was 
acquainted  with  it,  as  you  will  hear  by  the  Evi- 
dence. 

Gentlemen,  you  will  hear  further,  that  about 
fanuctry  laft,  the  Invaflon  being  intended  to  be 
quickly  made,  the  Priibner  at  the  Bar,  Sir  John 
Frcind,  had  frequent  Meetings  with  Blair,  that 
was  Lieutenant-Colonel,  and  other  Officers,  to 
confider  and  prepare  how  to  be  in  a  Readinels. 
About  that  Time  the  Prifoner  at  the  Bar,  Cap- 
tain Blair,  and  one  Captain  Ridley,  met  at  a 
Place  in  Exchange-Alky,  and  there  they  dif- 
courfed  among  one  another  ;  and  there  Kidley 
laid,  there  was  a  confiderable  Ko man-Cat holick 
that  was  fent  to  King  James,  and  he  would 
bring  the  laft  Orders ;  and  Sir  John  Freind  faid 
he  knew  of  it  very  well,  it  was  fb,  and  he  hoped 
he  ftiou'd  have  them  brought  very  quickly. 

At  another  Time,  the  Prifoner  at  the  Bar, 
and  Blair  his  Lieutenant-Colonel,  met  at  Jona- 
thans Coffee-Houfe,  and  the  Prifoner  took  him 
up  in  his  Coach,  and  carried  him  along  with 
him,  and  there  they  had  a  great  Difcourle  of 
the  Affairs  of  the  Regiment.  The  Prifoner  at 
the  Bar,  Sir  John  Freind,  told  Blair  they  muft 
be  very  good  Husbands  of  their  Money :  For  if 
the  Invafion  fhould  mifcarry,  he  fhould  not  have 
Money  enough  to  carry  on  his  Trade,  but  he 
•would  take  Care  about  fome  Officers  that  had 
not  Money  to  mount  themfelves ;  but  a  great 
many  were  to  prepare  for  themfelves  at  their 
own  Charges,  and  for  thofe  that  were  to  be 
under  them.  They  had  likewife  then  fome  Dif^ 
courfe  about  the  i'honlon  Fleet  coming  about, 
and  that  he  thought  it  not  advifeable  till  the 
^hotilon  Fleet  came  round.  He  iaid  he  would 
not  put  a  Foot  in  the  Stirrup  till  that  were 
done ;  and  that  he  would  keep  out  of  the  Way 
till  all  was  in  a  Readinels,  and  advifed  Captain 
Blair  to  do  lb  too. 

Gentlemen,  you  will  find  it  further  proved, 
that  about  May  laft,  the  Prifoner  at  the  Bar 
paid  20/.  to  this  Captain  Blair,  who  had  laid 
out  Monies  in  the  Affairs  of  the  Regiment, 
and  this  was  to  reimburfe  him  what  he  had 
{0  laid  out  ;  and  it  was  in  this  Manner  :  You 
have  all  heard,  I  fuppofe,  of  one  Colonel  Parker, 
•who  being  taken  upon  his  coming  over  from 
France,  was  a  Prifoner  in  the  I'ower,  but  made 
his  Efcape  from  thence,  to  ■which  Efcape  the 
Prifoner  at  the  Bar  was  privy.  This  Efcape 
coft  300/.  as  you  will  hear,  and  the  Priibner 
laid  down  100/.  of  it.  But  this  was  to  be  re- 
pay'd  him  again  :  But  how  was  it  ?  There  was 
one  Johnfon  a  Prieft,  a  Conlpirator  likewife 
in  this  Defign  of  Aflaflinating  the  King,  and  he 
undertook  and  promifed,  that  the  late  King 
Ihould  pay  this  100/.  And  accordingly  one 
Piggott  went  over  mto  France,  and  had  this  100/. 
paid  him  by  King  James,  to  repay  it  to  Sir  John 
Freind :  But  he  thought  fit  to  keep  the  Money, 
and  Sir  John  Freind  cou'd  not  get  it  of  him. 


and  he  durft  not  ask  it,  becaufe  he  knew  the 
Confideration  was  not  fit  to  be  made  publick. 
But  he  told  Captain  Blair,  I  cannot  pay  you 
the  Money  out  of  my  own  Pocket ;  but  Piggott 
ought  to  pay  me,  who  has  receiv'd  this  Money 
of  mine.  If  you  will  prevail  with  John/on,  who 
got  this  Money  from  the  late  King  to  be  paid 
to  Piggott,  to  perfuade  Ptggott  to  pay  20/.  I  will 
allow  it  in  Part  of  the  Money  he  is  to  pay  me 
and  you  Ihail  have  it.  Captain  Blair  did  prevail 
with  Johnfon  to  perfuade  Piggott  to  pay  this  20/. 
and  Captain  Blair  did  receive  it,  and  Sir  John 
Freind  did  agree  to  allow  it  to  Piggott  out  of  the 
100/.  due  to  him. 

Gentlemen,  at  another  Time,  about  Chrtjlmas 
laft,  there  was  another  20/.  paid  hy  S\v  John 
FVeind's  Order  and  Diredion,  by  Piggott  to 
Blair  upon  the  fame  Account,  by  the  Media- 
tion of  John/on  the  Prieft  ;  and  this  was  paid 
and  allow'd,  as  being  laid  out  in  the  Affairs  of 
the  Regiment  before,  he  being  intrufted  as  Lieu- 
tenant Colonel,  to  look  after  the  Regiment. 

Gentlemen,  I  have  now  open'd  the  Subftance 
of  the  Evidence  ;  the  Particulars  you  will  hear 
from  the  Witnelfes  themfelves.  If  I  have  open'd 
it  amifs,  you  will  take  Care,  when  the  Witnelfes 
are  produced,  to  obferve  what  they  fay,  who 
will  tell  you  what  really  was  done,  and  will  rec- 
tify any  Miftakc  of  mine:  For  I  would  have 
no  fuch  Miftake  do  the  Prifoner  at  the  Bar  any 
Prejudice. 

Mr.  Sol.  Gen.  [Sir  John  Hawles.]  Gentlemen, 
Mr.  Attorney  has  open'd  the  Nature  and  Courfe 
of  our  Evidence  fo  fully,  that  1  fhall  make  no 
Repetition  of  any  of  the  Particulars ;  but  call 
our  Witnelfes  and  prove  it  in  Order  as  it  hath 
been  open'd.  And  firft,  we  call  Captain  Georgo 
Porter. 

(Who  came  in.) 

Freind.  My  Lord,  before  Mr.  Porter  is  fworn, 
I  defire  to  know  whether  he  is  a  Roman  Catho- 
lick,  or  a  Proteftant  ? 

L.  C.  J.  Why  do  you  defire  that  ?  Is  not  a 
Roman  Catholick  a  Witnefs  ?  Though  he  be  a 
Roman  Catholick,  that's  no  Objection  to  his 
being  a  Witnefs. 

Freind.  My  Lord,  I  defire  to  ask  him  the 
Queftion,  whether  he  be  a  Roman  Catholick 
or  no  ? 

L.  C.  J.  Sir  John  Freind,  it  is  not  a  proper 
Queftion. 

Freind.  My  Lord,  a  Man  ought  to  know 
what  Profeffion  they  are  of,  that  are  Witnelfes 
againft  him  for  his   Life. 

L.  C.  J.  Will  you  ask  him  whether  he  be  a 
Chriftian   or   no  ? 

Freind.  My  Lord,  I  defire  to  know  whether 
he  be  a  Papift  or  a  Proteftant. 

Mr.  At.  Gen.  If  Mr.  Porter  be  willing  to  tell 
you,  he  may  ;  but  it  is  not  a  proper  Queftion. 

L.  C.  J.  Efpecially  before  he  is  fworn  ^  he  is 
not  intitled  to  ask  any  Queftions  whatever,  till 
he  be  fworn. 

Freind.  My  Lord,  I  befeech  you  let  me  have 
the  Queftion  anfwered. 

Mr.  Sol.  Gen.  Sure  you  don't  confider,  that 
the  Anfwer  to  that  Queftion  is  to  accule  him- 
lelfi  you  don't  confider  the  Conlequences  of  it. 

Friend.  Pray,  my  Lord,  let  me  have  my  Right. 

L.  C.  J.  The  Queftion  is  whether  it  is  your 
Right  or  no. 

Freind.  My  Lord,  I  would  not  trouble  the 
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Court  if  I  coul'^  help  it,  but  my  Life  and  All  is 
at  Stake,  and  I  muft  make  the  beft  Defence  I  can. 
L  C.y.  Indeed  your  Queftion  is  improper  in 
itlelf;  but  if  he  have  a  Mind  to  tell  you,  and 
anfwer  voluntarily,  he  may. 

Fremd.  I  humbly  beg  your  Lordlhip  that  he 
may  anfwcr  the  Queftion. 

L.  C.  J.  I  cannot  fee  you  have  a  Right  to 
have  this  Queftion  anfwered  you. 

Freind.  Mr.  Porter,  you  are  a  Gentleman,  and 
I  defire  you  will  anfwer  whether  you  be  a  Ro- 
man Catholick  or  not  ? 

Mr.  Sol.  Gen.  Before  he  does  anfwer,  I  defire 
he  may  be  acquainted  with  the  Danger :  He  was 
born  a  Proteftant,  no  doubt,  and  then  turning 
Roman  Catholick,  he  fubjeds  himfelf  to  a  very 
fevere  Penalty. 

L.  C  J  Sir  John  Freind,  I  told  you  your  Que- 
ftion was  not  proper  to  be  ask'd. 

Freind.  Pray,  my  Lord,  let  him  anfwer  the 
Queftion,  it  will  be  of  great  Ufe  to  me  in  my 
lYyal  ;  pray  let  me  have  my  Right. 

L.  C.  J.  You  fhall  have  all  the  Right  done  you 
that  can  be  ;  but  in  the  firft  Place,  if  a  Man  be 
a  Roman  Catholick,  notwithftanding  his  Reli- 
gion, he  is  a  good  Witnefs  :  And  befides  that, 
it  may  be,  his  anfwering  the  Queftion  may  fub- 
ieft  him  to  leveral  Penalties ;  at  leaft  he  is  liable 
to  Profecution  upon  feveral  Adbs  of  Parliament 
that  are  very  penal ;  and  therefore  it  is  by  no 
Means  to  be  ask'd. 

Freind.  My  Lord,  I  pray  only  that  he  may 
anfwer  the  Queftion. 

L.  C.  J.  No  Man  is  bound  to  anfwer  any 
Queftion  that  tends  to  make  him  accufe  himfelf, 
or  fubjeft  him  to  any  Penalties. 

Fr.  My  Lord,  I  do  with  Submiflion  defire  it, 
and  it  is  no  great  Matter  for  him  to  fay  whe- 
ther he  be  Papift  or  Proteftant. 

L.  C.  J.  If  it  be  no  great  Matter,  then  why 
do  you  infift  upon  it  ?  But  perhaps  it  may  be 
a  crreat  Matter  in  the  Confequence  of  it  to  him  ; 
a  Man  therefore  is  not  obliged  to  anfwer  any  fuch 
Queftions. 

Fr.  1  befeech  your  Lordfiiip,  let  him  anfwer 
the  Queftion. 

L.  C.  y.  You  have  my  Opinion  ;  if  you  will, 
you  ftiall  have  the  Opinions  of  the  reft  of  the 
Judges :  My  Opinion  is.  That  the  Queftion 
ought  not  to  be  anfwer'd. 

L.  C.  J.  Treby.  Since  your  Lordfhip's  Plea- 
fure  is,  That  we  ftiould  deliver  our  Opinions  up- 
on this  Point,  I  muft  declare,  1  am  of  the  fame 
Opinion,  That  no  Man  is  bound  to  anfwer  any 
Queftions  that  willfubjed  him  to  a  Penalty,  or 
to  Infamy.  If  you  fiiould  ask  him,  whether  he 
were  a  Dcer-ftealer,  or  whether  he  were  a  Va- 
gabond, or  any  other  Thing  that  will  fubjedt 
him  to  Punifliment,  either  by  Statute  or  by  Com- 
mon-Law, whether  he  be  guilty  of  a  Petty  Lar- 
ceny, or  the  like,  the  Law  does  not  ol  lige  him 
to  anfwer  any  fuch  Queftions. 

Fr.  Well,  I  hope  the  Jury  will  confider  it, 
that  he  will  not  anlwer  the  Queftion  ;  and  there- 
fore they  are  to  take  it  for  granted  that  he  is  fo. 

L.  C.  J.  Ti-ehy.  And  now  to  this  prefent  Pur- 
pofe,  to  ask  a  Man  whether  he  be  a  PopiJJj  Re- 
cufant,  is  to  fubjedt  him  to  Danger :  For  when 
you  ask  him  that  Queftion,  if  he  were  not  bred 
up  in  that  Religion,  then  for  him  to  own  himfelf 
of  that  Religion  now,  is  to  own  as  great  a  Crime 
i$  that  you  are  charged  with.    If  it  were  not  fo. 


but  he  was  always  bred  in  that  Religion,  yet 
there  are  very  great  Penalties  that  he  is  fubjedt 
to,  as,  the  Confifcation  of  two  third  Parts  of  his 
Eftate,  and  feveral  other  Things  that  he  may 
be  liable  to,  if  he  fhould  difclofe  that  upon  his 
Anfwer  to  the  Queftion,  which  without  this  Dis- 
covery could  not  be  prov'd  perhaps.  Wc  muft 
keep  the  Law  fteady  and  even  between  the 
Prifonerand  the  VVitnefi. 

Mr.  Juftice  Nevil.  I  am  of  the  fame  Opinion, 
it  does  fubjed  him  to  a  Penalty  ;  and  unlcfs  he 
will  voluntarily  anfwer  it  of  himfelf,  I  think  it 
cannot  be  demanded  of  him  :  For  he  may  fub- 
jedt himfelf  to  a  Profecution  by  it. 

Mr.  Juft.  Rokeby.  I  think,  it  is  not  a  Que- 
ftion that  can  of  Right  be  impofed  upon  him  ^  he 
may  anfwer  it,  if  he  will  ;  but  he  is  under  no 
Obligation  to  anfwer  it,  becaufc  it  may  tend  to 
accuie  himfelf  of  a  Crime  for  which  he  may  be 
profecuted,  and  likewife  will  fubjed:  him  to  other 
Penalties,  which  the  Law  cannot  compel  him  to 
fubjedt  himfelf  to. 

CT'hcn  Captain  Porter  was  /worn. J 
Freind.  I  hope,  Gentlemen  of  the  Jury,  you'll 
confider  this. 

Mr.  Sol.  Gen.  Mr.  Porter,  do  you  know  Sir 
yoJm  Freind,  the  Prifbner  at  the  Bar  ? 
Capt.  Porter.  Yes,  Sir. 
Mr.  Sol.  Gen.  Pray  then  will  you  give  my 
Lords  and  the  Jury  an  Account  what  Meetings 
you  have  had  with  him,  where  thofe  Meetings 
were,  and  when,  and  what  pafs'd  between  you, 
about  inviting  the  French  over  hither,  or  for  a 
Rifing  here. 

Capt.  Porter.  My  Lord,  about  the  latter  End 
of  May  laft  or  the  Beginning  of  June,  we 
had  two  Meetings,  one  was  at  the  Kings-bead 
in  Leadenhall-ftreet,  the  other  at  Mrs.  Mount- 
joy's  in  St.  'James's-ftreet.  At  the  firft  Meeting 
there  were  prefent  my  Lord  of  Ailesbury,  my 
Lord  oi  Montgomery,  Sir  John  Freind,  Sit  IVilltam 
Perkins,  Sir  John  Fenwick,  Mr.  Cook,  Captain 
Cbarnock,  and  myfelf ;  after  Dinner  Mr.  Good- 
man came  in :  Now  at  both  thofe  Meetings  it 
was  confulted  of,  and  agreed,  to  fend  Captain 
Charnock  into  France  to  King  James,  to  de- 
fire him  to  borrow  of  the  French  King  loooo  Men 
to  come  over  hither,  8000  Foot,  1000  Horfe, 
and  1000  Dragoons.  Captain  Cbarnock  faid,  he 
did  not  care  to  go  upon  a  foolifii  Meftage,  and 
therefore  defired  to  know  what  they  would  have 
him  to  acquaint  King  James  with,  and  afiTurc 
him  of  They  all  agreed  to  meet  the  King  when- 
ever they  had  Notice  of  his  Landing,  with  a 
Body  of  2000  Horfe;  of  which  every  one  in  par- 
ticular was  to  bring  their  ^iiota  where-ever  he 
would  appoint. 

Mr.  Attorn.  Gen.  When  was  the  fecond  Meet- 
ing? 

Capt.  Porter.  That  was  at  Mrs.  Mountjoy's. 
Mr.  Att.  Gen.      But  I  ask  you  when  it  was  ? 
how  long  after  the  firft  ? 

Capt.  Port.  I  believe  it  was  about  a  Fortnight 
after,   or  fb. 

Mr.  Att.  Gen.  What  was  that  Meeting  for? 
Capt.  Port.  The  fecond  Meeting  was  to  con- 
firm the  firft.  Captain  Cbarnock  informed  me, 
that  he  was  to  go  within  three  or  four  Days, 
and  therefore  defired  to  have  a  Meeting  be- 
fore he  went. 

Mr.  Att.  Gen.     What  Difcourfe  was  there  at 
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that  fecond  Meeting  ?  What  Occafioii  was  there 
for  it  ? 

Capt.  Port.  Capt.  Charnock  defired  the  Meeting 
once  more  before  he  went,  to  fee  whether  we  all 
kept  our  Refolution. 

Mr.  Soil.  Gen.  Pray,  what  do  you  know  of  Sir 
John  Freind's  agreeing  to  raife  a  Regiment  of 
Horfe  ? 

Captain  Port.  I  know  nothing  of  that  Matter, 
but  what  I  have  heard  feveral  People  talk  ;  but  I 
have  heard  him  fay  he  would  be  as  ready  as  any 
Alan,  whenever  the  King  came;  and  I  have  heard 
from  Cape.  Charnock^  and  from  Sir  WilUmn  Per- 
kins, that  he  had  a  Commiflion  to  be  a  Colonel  of 
Horfe. 

Mr.  y^tt.  Gen.  Pray,  Sir,  upon  that  fecond 
Meeting,   who  were  preftnt  ? 

Capt.  Port.  1  told  you,  Sir,  the  Prifoner  at  the 
Bar  was  prefent  at  both  Meetings. 

Mr.  Soil.  Gen.     Who  elfe  were  there? 

Cape.  Port.  My  Lord  oi Atlesbury,  Sir  IVtUi- 
am  Perkins,  Capt.  Charnock,  and  I  cannot  tell 
whether  my  Lord  Montgomery  and  Mr.  Good- 
man were  there  ;  Mr.  Cook  and  myfelf  were 
there,  but  the  Prifoner  at  the  Bar  I  am  fure 
was  there. 

Mr.  Soil  Gen.  Pray,  Capt.  Porter,  will  you 
remember  and  rccoUedt  yourfelf,  who  were  at  the 
firft  Meeting } 

Capt.  Port.    I  have  named  them  already.  Sir. 

Mr.  Soil.  Gen.    Name  them  again  then. 

Capt.  Port.  My  Lord  of  Ailesbury,  my  Lord 
Montgomery,  Sir  John  Frcind,  Sir  IViUiam  Perkins, 
Sir  John  Fenwick,  Capt.  Charnock,  Mr.  Cook ;  and 
myfelf;  we  dined  there,  and  after  Dinner  Mr. 
Goodfnan  came  in. 

Mr.  Att.  Gen.  Pray,  Sir,  when  did  you  fee 
Mr.  Charnock  after  this,  and  what  Dilcourle 
had  you  with  him  about  his  Journey  and  the 
Succels  of  it  ? 

Capt.  Porter.  I  never  faw  him  till  3  or  4  Days 
after  our  Riot  Bufinefs  in  Drury-lane,  upon  the 
Account  of  which  I  had  been  a  Prifoner  in 
l^ewgate. 

Mr.  Att.  Gen.  Well,  and  what  did  he  fay  to 
you? 

Capt.  Porter.  He  told  me  that  he  had  been 
in  France,  but  that  King  James  told  him,  the 
French  King  could  not  fpare  fb  many  Men 
that  Year ;  and  withal,  that  he  had  been  with 
Sir  John  Freind,  and  the  feveral  other  Perfons, 
with  Mefiages  from  the  King,  but  I  do  not 
know  whether  he  had  been  there  or  no,  only 
as  he  told  me,  that  he  had  been ,  and  brought 
that  Anfwer. 

Mr.  Att.  Gen.  Pray  now  tell  us,  what  other 
Meetings  you  have  had  about  this  Matter  this 
Winter. 

Cape.  Porter.  I  was  once  with  Sir  George 
Barcley  and  Sir  John  Freind,  at  the  Nagg's-head 
in  St.  James's-JIreet  ;  I  cannot  tell  what  Dif- 
courle  they  had,  they  whiipered  among  them- 
Iclves. 

Mr.  Att.  Gen.    Who  elfe  was  there  ? 

Capt.  Port.  There  was  Sir  George  Barcley, 
Sir  IVdliam  Perkins,  myfelf,  Mr.  Fergufon,  and 
one  Humes. 

L.  C.J.    Where  was  that,  do   you  fay? 

Capt.  Port.  At  the  Nagg's-beadin  St.  James's- 
Jlrect. 

Mr.  Att.  Gen.  Was  there  any  Body  elfe  there 
that  you  can  remember  ? 
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Capt.  Port.  Capt.  Charnock  came  in  after  Din- 
ner, but  I  cannot  fay  he  din'd  there. 

Mr.  Att.  Gen.  And  who  elfe  do  you  remem- 
ber? 

Capt.  Port.  There  came  in  one  Harrifon  after 
Dinner ;   he  is  a  reputed  Romijh  Prieft,  and  goes 

by  the  Name  of  John] on. 

Mr.  Mountague.  Pray,  Capt.  Porter,  what  was 
that  Meeting  for  ? 

Capt.  Port.  They  had  feveral  Whifperings 
among  themfelves,  but  what  they  difcourled  of  I 
cannot   tell. 

Mr.  Mountague.  Pray,  did  Sir  John  Freind  fay 
any  Thing  that  you  heard  at  that  Meeting. 

Capt.  Port.  Sir  George  Barcley  did  fay,  that  fbme 
People' that  were  notfo  violent  had  written  over 
into  France  to  ftop  this  Bufinefs ;  upon  which,  faid 
I,  I  hope  you  will  have  no  Letter  to  Night  Upon 
which  Sir  John  Freind  faid,  is  there  any  thing 
that  is  hid  behind  the  Curtain?  If  there  be,  I  am 
not  fairly  dealt  withal;  1  will  proceed  no  fur- 
ther. 

Mr.  Att.  Gen.  If  Sir  John  Freind  has  a  mind 
to  ask  him  any  Oueftions,   he  may. 

L.  C.  J.  Pray,  Capt.  Porter  let  me  ask  you  this 
Queftion,  Did  all  that  were  prefent  at  the  firft 
Meeting,  at  the  King's-head  in  Leadenhall-ftreet, 
agree  to  fend  Mr.  Charnock  into  France  to  the  late 
King  ? 

Capt.  Port.    Yes,  my  Lord. 

L.C.J.    All  of  them? 

Capt.  Port.  Yes ;  we  defir'd  Captain  Charnock 
to  anlwer  to  the  King  for  us  that  we  would 
meet  him  at  the  Head  of  2000  Horfe. 

L.  C.  J.     Did  Sir  John  Freind  agree  to  it? 

Capt.  Port.  Yes,  I  do  pofitively  affirm  he  did. 

L.  C.J.  Then  the  fecond  iMeeting,  which,  you 
fay,  was  at  Mrs.  Motintjny's,  what  was  faid  then? 

Capt.  Port.  We  did  agree  all.  That  Capt.  Char- 
nock ftiould  go  on  with  the  Maflage  that  was  re- 
folved  upon  at  the  firft  Meeting  ;  and  we  would 
go  on  with  the  Bufinefs,  and  he  faid  he  would 
go  away  in  two  or  three  Days. 

Mr.  Att.  Gen.  Will  Sir  John  Freind  ask  him 
any  Queftions  ? 

Fr.  I  will  only  ask  hitt.,  if  they  have  done, 
whether  he  has  any  thing  more  to  fay. 

Capt.  Port.  No,  Sir. 

L.  C.  J.  The  King's  Council  have  done  with 
him. 

Fr.  Then,  my  Lord,  I  will  hear  all  they  can 
fay,  and  when  I  have  heard  the  whole  Evidence, 
I  ftiall  know  how  to  anfwer  to  it. 

L.  C.  J.  Before  you  go.  Captain  Porter,  I  would 
ask  you.  What  Anfwer  Mr.  Charnock  brought 
back  from  France  ? 

Capt.  Port.  I  fay,  I  did  not  meet  with  Captain 
Charnock,  'till  after  I  came  out  of  Keivgate  for 
the  Riot  Bufinefs,  and  then  he  told  me,  he  had 
been  there,  and  he  had  acquainted  the  feveral 
Gentlemen  with  the  Meftages  he  had  brought 
from  King  James,  who  thank'd  them  for  their 
Kindneftes,  but  the  French  King  could  not  fpare 
fb  many  Men  that  Year. 

Mr.  Sol.  Gen.  Then  the  next  that  we  call  is 
Brice  Blair,  Qwho  was  /worn').  Pray,  Sir,  do  you 
know  the  Prifoner  at  the  Bar,  Sir  John  Freind  ? 

Capt.  Blair.  Yes,  my  Lord ;  and  I  am  very 
fbrry  to  come  on  fuch  an  Account  as  I  do  now 
againft  him.  I  am  fony  for  it  with  all  my 
Heart ■ 

Mr.  Att.  Gen.   Well,  Sir,  pray  will  you  give 
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an  Account  what  you  know  of  Sir  John  Freiiid's 
having  a  Commiflion  from  the  late  King  to  be  a 
Colonel  of  Horfe,  and  when  it  was,  and  how  ; 
pray  tell  my  Lord  and  the  Jury  the  whole 
Matter. 

Capt.  Blair.  All  that  I  can  fay  to  this  Bufinefs 
is  written  in  my  Paper,  and  I  refer  to  my  Paper. 

Mr.Jt.  Gen.  You  muft  not  refer  to  your  Paper, 
Sir,  you  muft  tell  all  what  you  know. 

L.  C.  J.  He  may  look  upon  any  Paper  to  re- 
frefh  his  Memory. 

Capt.  Bl.  I  did  fee  the  Commiflion,  Sir,  and  I 
did  read  it. 

Mr.  J(.  Gen.  What  CommifTion  was  it.  Sir  ? 

Capt.  BL  It  was  a  Commiffion  from  King 
James,  to  Sir  John  Freiiid. 

Mr.  At.  Gen.  Where  did  you  fee  it.  Sir? 

Capt.  Bl.  I  faw  it  in  his  Lodgings  at  t\\e Strand, 
when  he  lived  near  the  Strand  in  Surrey-fireet. 

Mr.  At.  Gen.  W^ho  fliew'd  it  you  ? 

Capt.  Bl.    He  fhew'd  it  me  himfelf 

Mr.  At.  Gen.  What  was  it  for? 

Capt.  Bl.  It  was  for  Raifmg  a  Regiment  of 
Horfe. 

Mr.  At.  Gen.  When  was  it  that  you  did  fee  it? 
How  lonrj  ago  was  it  ? 

Capt.  Bl.  It  is  well  near  two  Years  ago,  or 
thereabouts,  as  I  remember. 

Mr.  At.  Gen.  Who  was  to  have  been  Colonel 
of  that  Regiment  ? 

Capt.  BL  He  was  nominated  to  be  Colonel  of 
it  himfelf  in  the  Commiflion. 

L.  C.  J.    Who  was  the  Commiflion  diredted  to  ? 

Capt.  BL  It  was  direded  to  him,  to  Sir  John 
Freind. 

L.  C  J.  Well,  and  what  was  done  upon  it  ? 
who  were  to  be  the  Officers  ? 

Capt.  Bl.  He  promifed  me  to  be  his  Lieute- 
nant Colonel ;  and  I  had  the  fame  from  Mr.  Har- 
rifon,  and  there  were  feveral  Letters  that  I  faw, 
that  came  from  my  Lord  Melford  and  Secretary 
Carcll,  who  were  with  King  James. 

Mr.  At.  Gen.  What  other  Oflicers  were  there 
appointed  ? 

Capt.  Bl.  There  was  one  Kichardfon  was  to  be 
one  of  his  Captains,  and  there  was  one  Mr.  FiJJjer 
was  to  be  another,  and  one  Hall  another  i  FifJjer 
was  to  be  his  eldeft  Captain,  and  one  Capt.  £w;« 
was  to  be  his  Captain  Lieutenant,  and  one  Cap- 
tain Vernalti  was  to  be  another. 

Mr.  At.  Gen.  Do  you  remember  who  was  to  be 
his  Major? 

Capt.  Bl.  No,  Sir,  I  think  I  cannot  be  pofitive 
as  to  that.  I  fpoke  to  Capt.  Barnefly.,  that  had 
been  a  Lieutenant  in  King  James's,  Service,  to  be 
a  Lieutenant,  and  fometimes  he  accepted,  and 
fometimes  he  rcfufed  it. 

Mr.  At.  Gen.  Pray,  what  did  you  do  as  Lieute- 
nant Colonel  upon  this  Matter? 

Capt.  BL  I  endeavour'd  all  I  could  to  get  Offi- 
cers for  them  ;  and  to  raife  Troops.  1  endea- 
vour'd to  get  what  Men  I  could  my  I'elf 

Mr.  Sol.  Gen.  Pray  what  did  you  do  ?  what  Of- 
ficers did  you  procure  for  him  ? 

Capt.  Bl.  I  told  you  Ve^iatti  and  Ftfier^  and 
one  Mr.  Hall  that  lives  at  Deal. 

Mr.  At.  Gen.  W^hat  Troops  did  you  get  under 
you  ?  Did  you  engage  any  to  ferve  under  you  ? 

Capt.  BL  What  ?  I  my  fclf,  Sir,  do  you 
mean  ? 

Mr.  At.  Gen.  Yes,  1  do. 

Capt.  BL  Yes,  Sir,  I  did. 


Mr.  At.  Gen.  Can  you  name  any  of  them  ? 

Capt.  Bl.  Yes,  Sir,  if  I  make  ufe  of  my  Paper. 

Mr.  SoL  Gen.  You  may  make  ufe  of  your  Paper 
to  rcfrefh  your  Memory. 

Capt.  Bl.  There  is  a  Paper  of  Names  that  I 
gave  in  before  the  Council. 

L.  C.  J.  Mr.  Baker,  have  you  his  Paper  there  ? 
let  him  lee  it  to  refrefh  his  Memory. 

Mr.  Baker.  I  have  none  of  the  Papers,  my 
Lord  ;  they  are  all  fent  before  the  Council. 

Mr.  At.  Gen.  Pray,  Sir,  can  you  tell  who  was 
to  have  been  your  Lieutenant  in  your  Troop  ? 

Capt.  BL  One  Mr.  Bertram. 

Mr.  Mountagtie.  You  fay.  Sir,  you  were  con- 
ftituted  Lieutenant  Colonel  ;  pray,  who  confti- 
tuted  you,  and  made  you  lb  ? 

Capt.£/.  I  had  only  a  Promife  of  it  from  Sir 
John  Freind. 

Mr.  At.  Gen.  Pray,  did  you  lay  out  any  Mo- 
nies for  Sir  John  Freind  ?  or  did  he  ever  pay  you 
any  Money  afterwards  ? 

Capt.  Bl.  Yes,  I  have  had  feveral  Imall  Sums 
of  Money  from  Sir  John  Freind. 

Mr.  At.  Gen.  Pray,  what  was  it  for  ? 

Capt.  Bl.  It  was  to  drink  with  the  Men  that 
belonged  to  the  Regiment,  and  encourage  them. 

Mr.  At.  Gen.  Pray,  did  Mr.  Piggott  pay  you 
any  Sums  of  Money  ?  and  by  whole  Order  ? 

Capt  BL  Yes,  he  paid  me  firft  20  /.  and  after- 
wards he  paid  me  another  20  /. 

Mr.  At.  Gen.  By  whofe  Order  was  that.  Sir  ? 

Capt.  Bl.  It  was  by  the  Order  of  Sir  John 
Freind. 

Mr.  At.  Gen.  Pray,  Sir,  how  do  you  know 
that  Sir  John  Freind ord^tr  A  him  to  pay  it  you? 

Capt.  Bl.  Becaufe  it  was  the  Money  that  Pig- 
gott  had  received  to  repay  Sir  John  Freind,  what 
he  had  advanced  for  the  furthering  of  Parker's 
Elcape  out  of  the  'tower. 

Mr.  At.  Gen.  How  do  you  know  that  he  advan- 
ced any  Money  for  procuring  Parker's  Efcape  ? 

Capt.  Bl.  He  told  me  fo  himfelf 

Mr.  At.  Gen.  How  much  did  Sir  John  Freind 
fay  he  advanced  for  that  Purpofe  ? 

Capt.  BL  He  told  me  100  /. 

Mr.  At.  Gen.  How  did  he  tell  yon  he  was  to  be 
paid  it  again  ? 

Capt.  Bl.  He  told  me  that  King  James  or- 
dered the  Payment  of  it  at  France,  when  Piggott 
went  over,  which  was  immediately  afterwards ; 
and  I  had  of  that,  firft  20  /.  and  afterwards  20  /. 
by  the  Order  of  Sir  John  Freind. 

Mr.  Sol.  Gen.  Pray,  Sir,  did  Sir  John  Freind 
tell  you  what  Piggott  had  received  in  France  ? 

Capt.  BL  Yes,  he  faid  Piggott  had  received 
100  /.  in  France  ;  and  he  did  not  pay  it  him,  but 
if  1  could  get  20  /.  of  him,  he  would  allow  it. 

Mr.  At.  Gen.  Pray  about  what  Time  was  it 
that  the  firft  20  /.  was  received  ? 

Capt.  BL  I  have  let  it  down  in  my  Paper  ; 
there  it  is. 

Mr.  At.  Gen.  But  can't  you  tell  about  what 
Time  it  was  ? 

Capt.  BL  It  was  about  laft  May  or  June,  the 
firft  20  /.  was  paid. 

Mr.  At.  Gen.  When  was  the  laft  20  /.  paid  ? 

Capt.  BL  It  was  after  I  was  fick,  about  Mi- 
chaelmas. 

Mr.  Cowper.  Pray,  Sir,  who  was  by  when  the 
laft  20  /.  was  paid  ? 

Capt.  Bl.  Mr.  Piggott  paid  me  the  laft  5  /.  of  it, 
(for  I  received  it  at  feveral  Payments  from  Mr. 

Piggott-) 
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Pi^gott)  but  the  laft   5  /.  was  before  Sir  John 
Frenid,  at  Jonathans  CofFee-Houfe. 

Mr.  Sol.  Gen.  Pray,  do  you  know  any  thing 
of  Sir  John  Frehid's  Receiving  any  Letter  from 
King  James  .f* 

Capt.  Bl.  Yes,  he  told  me  he  had  a  Letter 
from  King  James. 

Mr.  Sol.  Gen.   How  long  ago  was  that  ? 

Capt.  Bl.  Truly,  I  cannot  tell. 

Mr.  Sol.  Gen.  I  don't  ask  you  the  precife  Day, 
but  was  it  within  a  Twelvemonth  ? 

Capt.  Bl.  Yes,  I  believe  it  might  be  there- 
abouts. 

Frand.  My  Lord,  I  defire  he  may  fpeak  out ; 
for  I  don't  hear  half  he  fays. 

L.  C.  J.  Repeat  it  to  him  again. 

Capt.  Bl.  Sir,  you  told  me  you  had  received  a 
Letter  from  King  James. 

Freind.  My  Lord,  I  Ihall  anfwer  to  all  this 
afterwards. 

Mr.  Sol.  Gen.  Pray,  had  you  at  any  Time  any 
Difcourle  with  Sir  John  Freind  about  one  Slater  ? 

Capt.  Bl.  Yes,  I  had. 

Mr.  Sol.  Gen.    Pray  tell  what  that  was. 

Capt.  Bl.  He  told  me  he  was  to  bring  him  in 
feveral  Officers ;  and  that  he  had  intended  to 
make  two  Lieutenant-Colonels,  whereof  Captain 
Slater  was  to  be  one  ;  but  when  he  faw  I  was  not 
fatisfied  with  that,  he  faid  he  (hould  command  a 
Troop  of  non-fwearing  Parfons,  and  they  Ihould 
be  an  independent  Troop. 

Mr.  Sol.  Gen.  You  fay  that  Slater  was  to  com- 
mand that  Troop. 

Capt.  Bl.  Yes,  and  it  was  to  be  an  indepen- 
dent Troop. 

Mr.  At.  Gen.  I  think  you  fay  that  he  and  you 
met  at  Jonathan  a  Coffee-Houfe. 

Capt.  Bl.  Yes,  we  did  fo. 

Mr.  At.  Gen.  Pray  what  Difcourfe  had  you 
there  ? 

Capt.  Bl.  I  called  him  afide  and  defired  to  fpeak 
to  him  ;  and  it  was  when  Mr.  Fijlser  told  me 
of  this  Plot,  and  defired  me  to  fpeak  to  him, 
a  little  before  this  horrible  Confpiracy  broke  out. 
And  I  told  him  what  I  heard  from  FiJJjer,  and 
from  Harrifon  the  Prieft  about  it ;  and  he  told 
me  that  he  had  heard  of  it,  and  he  was  afraid  it 
would  ruin  King  James.^  and  his  Affairs. 

Mr.  At.  Gen.  What  was  it  that  you  told  him 
you  had  heard. 

Capt.  Bl.  This  laft  horrid  Thing,  the  Confpi- 
racy againft  the  King's  Life. 

Mr.  Cowper.  Was  it  before  it  broke  out  that 
he  told  you  he  knew  of  it  ? 

Capt.  Bl.  Yes,  it  was  (hortly  before  it  broke  out. 

Mr.  At.  Gen.  Pray,  did  you  meet  with  him 
again  '  And  did  he  carry  you  in  his  Coach  at 
any  Time  ? 

Capt.  Bl.  Yes,  he  did,  Sir. 

Mr.  At.  Gen.  What  Difcourfe  had  you  then, 
when  you  was  with  him  in  the  Coach  ? 

Capt.  Bl.  He  took  me  in  his  Coach  to  St.  Mar- 
tin s  le  grand,  and,  fays  he,  I  will  do  nothing  'till 
the  1'hoiilon  Fleet  meet  with  the  Breft  Fleet ;  at 
that  Time,  perhaps,  we  fhall  be  all  taken  up  j 
but,  fays  he,  you  may  fculk  about  the  Town 
better  than  I  can  ;  and  therefore  I'll  keep  myfelf 
private ;  and  we  muft  be  as  good  Husbands  of 
our  Money  as  we  can  ;  for  Money  will  be  very 
fcarce.  What  do  you  think  you  fhall  need,  fays 
he  ?  Truly,  Sir,  fays  I,  I  can't  tell ;  that  mult 
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be  according  as  I  am  mounted.  For  I  found  I 
had  a  few  indigent  Officers  at  that  Time. 

Mr.  At.  Gen.  Pray,  what  were  you  to  do  ? 

Capt.  Bl.  We  were  to  fculk  up  and  down ;  and 
when  he  asked  me  what  Money  I  fhould  need, 
I  told  him  I  could  not  tell  ^  for  there  were  fe- 
veral indigent  Officers,  moft  of  which  begg'd  at 
that  Time  ;  and  here  is  a  Letter  that  I  had  from 
Sir  John  Freind.,  to  confirm  my  receiving  Money 
from  him. 

Mr.  At.  Gen.  Is  that  Sir  John  Freind\  own 
Hand  ? 

Capt.  Bl.    Yes,  Sir,  it  is. 

Mr.  At.  Gen.  Then  put  it  in,  give  it  hither. 

(//  was  delivered  in  to  the  Attorney  General.') 

Mr.  Sol.  Gen.  Pray,  what  have  you  heard  Sir 
John  Freind  fay  of  Sir  John  Fenzjick's  being  con- 
cerned in  this  Alatter  ? 

Capt.  is/.  I  heard  him  fay,  that  he  believed, 
that  he  fhould  command  the  Party  that  he  was 
engaged  in,  and  that  Sir  John  Fen-xtck  had  Four 
Troops  of  Horfe,  that  lay  near  Reading.,  to  be 
employ 'd. 

Mr.  Sol.  Gen.    For  what  Purpofe  ? 

Capt.  Bl.  To  be  in  Readinefs  upon  the  Defcent. 

Freind.  Gentlemen  of  the  Jury,  I  can't  hear  a 
Word,  1  hope  you  hear. 

Mr.  At.  Gen.  Pray,  Sir,  look  upon  that  Letter  5 
you  fay  you  had  that  Letter  from  Sir  John  Freind, 
pray,  who  is  that  H.  mentioned  in  it  ? 

Capt.  Bl.  It  means  Harrifon,  alias  Johnfon,  the 
Prieft. 

Mr.  u4t.  Gen.  Pray,  what  was  that  Letter  writ- 
ten for  ? 

Capt.  Bl.  It  was  about  the  laft  20  /.  that  I  was 
to  receive  from  Piggott. 

Mr.  At.  Gen.  Is  that  Sir  John  Frehid's  Hand  ? 

Capt.  Bl.   Yes,  I  think  fo. 

Mr.  At.  Gen.  Have  you  leen  Sir  John  Freind 
write  ? 

Capt.  Bl.  Yes,  I  have  feen  him  write,  and  I 
think  it  is  the  fame  Hand. 

Mr.  At.  Gen.  Then  we  defire  it  may  be  read. 

^hen  a  Jiiry-man  defired  he  miglot  he  asked. 
Whether  he  faiv  Sir  John  Freind  -iiorite  that 
Letter  ? 

L.  C.  J.  What  fay  you,  did  you  fee  him  write 
that  Letter  ? 

Capt.  Bl  No,  my  Lord  ;  it  came  to  my 
Lodging. 

Mr.  At.  Gen.  Did  he  ever  own  to  you  he  had 
writ  you  fuch  a  Letter  ? 

Capt  Bl.  Yes,  he  did. 

Mr.  At.  Gen.  Pray,  let  it  be  read  ^  read  it  all, 
for  it  is  but  fliort. 

Cl.ofAr.   (Reads) 

For  Captain  Blair,  Thefe. 

SIR,  Tuefday  Morning, 

YO  U  may  much  ivonder  you  ha'Ve  not  rscei'ved 
an  Anfwer  of  yours  before  now  :  I  have  leen 
affiicled  with  the  Gout  in  my  Hand  and  Foot,  that  I 
have  not  been  able  to  put  Pen  to  Paper  ;  (/  thank 
God")  I  am  fomewhat  better,  and  do  hope  to  be  in 
London  a  Thuriday  next,  about  the  Hour  of 
twelve,  at  Jonathan'^  Coffee-Houfe,  if  the  iVea- 
ther  do  Jiot  prevent  me ;  //  it  do,  I  JJjall  not  come 
before  Monday  following  :  I  do  defire  you  for  to 
meet  me  about  that  Hour  ;  for  it  is  not  convenient 
for  to  write  a  Note  to  Mr.  H.  for  fome  Keafons  I 
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Jhall  give  you,  -when  I  fee  you.    I  'wijh  you  good 
Health.    lam., 

SIR, 
Your  affcdionate  Friend  and  Servant, 

John  Freind. 

Jury-man.  Pray,  Sir,  what  Date  is  it  of? 

a.  of  Ar.  It  has  no  Date  but  I'uefday  Mornmg. 

Mr.  At.  Gen.  Did  Sir  John  Freind  meet  you 
on  the  7"/;«r/Hrf)',  according  to  this  Letter? 

Jury-man.  My  Lord,  I  defire  he  may  be  asked. 
How  this  Letter  came  to  him,  whether  by  the 
Penny  Poft,  or  how  ? 

Capt.  m.  I  don't  know,  I  believe  it  was  by  a 
Porter :  It  came  firft  to  me  when  1  was  in  Bed, 
and  my  Wife  brought  it  up  to  me. 

Mr.  At.  Gen.  Pray,  Sir,  anlwer  my  Queltion. 
Did  Sir  John  Freind  afterwards  meet  you  at  Jo- 
nathans CofFee-Houfe,  according  to  this  Letter? 

Capt.  Bl.  Yes,  Sir,  he  did. 

Mr.  At.  Gen.  And  did  you  there  fpeak  about 
the  Bufinefs  that's  contained  in  that  Letter  ? 

Capt.  Bl.  Yes,  Sir,  and  accordingly  1  had  the 
Order. 

Mr.  At.  Gen.  What  Order  ? 

Capt.  Bl.  An  Order  for  the  20  /. 

Mr.  Sol.  Gen.  Captain  Blair.,  do  you  remember 
that  you  dined  with  Sir  John  Freind,  near  the 
Exchange.,  in  January  laft  ? 

Capt.  Bl.  Yes,  I  think  1  did,  Sir. 

Mr.  Sol.  Gen.  What  Difcourle  was  there  be- 
tween you  then  ?  Who  was  with  you  befides  you 
Two? 

Capt.  Bl.    I  muft  refer  that  to  my  Paper. 

Mr.  Sol.  Gen.    Well  then,  what  Difcourfe  was 
between  you  and  Sir  John  Freind  there  ? 
It  is  down  in  my  Paper, 


Capt.  Bl.  It  was  the  laft  20  /. 

Mr.  At.  Gen.  Was  the  20  /.  paid  you  after- 
wards ? 

Capt.  5/.  Yes,  Sir. 

Mr.  At.  Gen.  Who  paid  it  ? 

Capt.  Bl.  Mr.  Biggott ;  he  paid  me  the  laft  5  /. 
of  it  before  Sir  John  Freind's  Face. 

L.  C.  J.  Was  this  the  firft  20  /.  or  the  laft,  do 
you  fay  ? 

Capt.  Bl.   It  was  the  laft. 

L.  C.  J.  What  was  this  Money  paid  for  ? 

Capt. 5/.  I  believe  it  was  to  fupport  me  to  go 
about  the  Bufmefs  of  the  Regiment. 

L.  C.  J.  You  believe  3  that's  not  enough  :  But 
are  you  fure  it  was  fo  ? 

Capt.  Bl.  Yes,  I  am  fure  it  was  for  that. 

L.  C.  J.  Had  you  ever  demanded  Money  of 
him  before  ? 

Capt.  Bl.  Yes,  I  had. 

L.  C.  J.  For  what  was  that  Money  that  you 
demanded  ? 

Cape.  Bl.  It  was  to  drink  with  the  Men  that 
were  brought  in  j  to  cherifli,  and  keep  them  to- 
gether. 

L.  C  J.  To  what  Purpofe  were  thofe  Men  kept 
together  ? 

Capt.  Bl.  They  were  for  his  Regiment. 

Mr.  Sol.  Gen.  Pray,  had  Sir  John  Freind  any 
Occafion  to  pay  you  any  Money  upon  any  other 
Account  ? 

Capt.  Bl.  No,  Sir,  not  out  of  that  100  /. 

Mr.  Cowper.  You  do  not  underftand  the  Quefti- 
on.  Had  you  any  Dealings  with  Sir  John  Freind, 
but  about  this  Matter  concerning  the  Regiment  ? 

Capt.  Bl.  No,  never  in  all  my  Life. 

Mr.  At.  Gen.  Well,  Sir,  do  you  remember 
your  meeting  with  Sir  John  Freind  when  one  Rid- 


Capt.5/.    .       .  .    .  ^     - 

Mr.  Sol.  Gen.  Do  you  know  one  Capt .  Ridley .''     ley  was  there  ? 
Capt.  Bl.   Yes    Sir.  Capt.  Bl.  Yes,  it  was  at  the  Chop-hou(e. 

Mr.  Sol.  Gen.  Was  he  at  any  Time  prefent  when         Mr.  At. Gen.  Give  an  Account  whatpafs'd  there, 
you  and  the  Prifoner  at  the  Bar  were  together.  Capt.  Bl.    Mr.  Ridley  faid,   A  Gentleman  was 

Freind.  My  Lord,  I  cannot  hear  a  Word  he  fays,    lately  gone  over  to  France,  about  Ten  Days  be- 

L.  C.  J.  Here  is  a  great  N  oife  indeed,  and  he,    fore ;  and  Mr,  Ridley  faid,  he  was  a  very  fenfible 
it  feems,  is  not  well,  and  fpeaks  but  low  i  pray, 
order  Silence  in  the  Court. 

QVhicb  was  done  by  Proclamation.') 

L.C.J.  Look  ye,  Swjohn  Freind,  he  fpeaks 
of  a  Letter  that  you  fent  to  him  that  bears  Date 
fome  i'ltefday  Morning,  that  you  would  be  in 
Town,  and  meet  him  at  Jonathans  CofFee-Houfe 
upon  1'Imrfday  following,  at  Twelve  a  Clock  ; 
and  that  Letter  was  read,  and  he  fays  he  met 
you  accordingly,  and  there  was  Order  taken  for 
the  Payment  of  the  laft  20  /.  This  is  that  he 
fays  ;  Did  you  hear  it  ? 

Freind.  No,  my  Lord,  I  did  not. 

L.  C.  J.  That  is  what  he  faid.  Then  go  on  : 
You  fay  he  met  you  at  Jonathans  Coffee-Houfe 
according  to  that  Letter. 

Capt.  Bl.   Yes,  my  Lord. 

L.  C.  J.  What  was  done  there,  when  you  met  ? 

Capt.  Bl.  Nothing  but  the  Order. 

L.  C.  J.  Who  did  he  give  the  Order  to  ? 

Capt.  Bl.   He  gave  the  Order  to  Harrifon. 

L.  C.  J.   Why,  was  Harrifon  there  ? 

Capt.  Bl.  Yes,  he  came  there  before  I  came  away. 

L.  C.  J.  But  you  fay  he  gave  the  Order  to 
Harrifon  ? 

Capt.  Bl.  Yes,  my  Lord. 

L.  C.  J.  What  was  the  Order  for  ? 

Capt.  Bl.  It  was  to  pay  me  that  Money. 

L.  C.  J.  What  Money  was  that  ? 


Gentleman,  a  Roman-Catholick,  an  ancient  Man, 
about  Threefcore  Years  of  Age  ;  what  he  was, 
I  can't  tell :  He  faid,  he  believed  he  fhould  bring 
the  laft  Orders. 

Mr.  At.  Gen.  What  did  Sir  John  Freind  fay  ? 

Capt.  Bl.  Skjohn  Freind  faid,  He  knew  of  it  5 
but  he  named  no  more. 

Mr.  Sol.  Gen.  What  was  the  Effedt  of  thofe  Or- 
ders, as  you  underftood  ? 

Capt.  Bl.  I  cannot  tell  that,  Sir,  indeed. 

Mr.  Sol.  Gen.  Did  you  know  Mr.  Charnock  f 

Capt.  Bl  Yes,  I  did. 

Mr.  Sol.  Gen.  What  do  you  know  of  his  going 
to  France  ? 

Capt.  Bl.  I  met  him  upon  the  Exchange  the  laft 
Summer,  and  I  told  him,  I  expedted  not  to  have 
feen  him  here  at  that  Time,  I  thought  he  had 
been  abroad  ;  he  told  me  he  was  come  from 
France,  but  who  fent  him  1  cannot  tell,  I  do  not 
know  upon  my  Life. 

Mr.  Sol.  Gen.  Pray,  what  has  Sir  John  Freind 
faid  to  you  about  Fergiifon  ?  Whether  was  not 
he  to  have  been  an  Officer  in  his  Regiment  ? 

Capt.  Bl  No  ;  but  Sir  John  Freind  faid,  he 
would  join,  and  Mr.  Fergufon  himfelf  has  told 
me  fo. 

Mr.  At.  Gen.  When  did  he  tell  you  fo  ? 

Capt.  Bl  A  good  while  ago. 

Mr.  At.  Gen.  How  long  ago  ? 

Capt. 
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Capt.  Bl.  Two  Years  ago,  and  above. 

Mr.  Sol.  Gen.  Did  Sir  Johfi  Freind  tell  you  any 
thing  about  Fergufon^  that  he  would  bring  in 
any  Men  ? 

Capt.  Bl.  Yes,  he  faid  he  v/ould  bring  in  a 
great  many. 

Mr.  At.  Gen.  Will  the  Prifoner  ask  him  any 
Qiieftions  ? 

L.  C.  J.  Sir  John  Freind,  will  you  ask  this 
Witnefs  any  Queftions  ? 

Freind.  Yes,  my  Lord,  I  fhall  by  and  by,  if 
they  have  done  with  him. 

L.  C.  y.  Yes,  they  have  done  with  him. 
(Jl'hen  be  paiifed,  and  per u fed  his  Papers^ 

Freind.  Firft,  as  to  the  Commiflion  you  charge 
me  with,  that  I  fliould  receive  a  CommifRon  from 
King  fames  ;  I  defire  to  know,  whether  it  was 
figned,  or  fealed,  and  what  Date  it  was  ? 

Capt.  Bl.  I  cannot  tell  the  Date,  indeed,  Sir 
John  ;  for  I  never  thought  to  come  here  upon 
fuch  an  Account  as  this  :  But  I  think  it  was  in 
Paper,  figned  above  'James  Kex,  and  below.  By 
his  Majefty's  Command,  Me  If  or  d ;  and  a  little 
Seal  upon  the  Margin. 

Freind.  This  is  the  hardeft  Thing  in  the  World 
upon  a  Man  ;  here  you  have  charg'd  me  with 
Money  to  fubfift  and  encourage  Soldiers. 

Capt.  Bl  Yes,  Sir. 

Freind.  I  would  only  fay  this  ^  you  were  recom- 
mended to  me  for  a  very  honeft  Man,  and  you 
have  come  to  mcfeveral  Times,  and  told  me,  Sir, 
my  Neceffities  are  very  great,  I  am  ready  to  ftarve, 
I  have  a  great  Charge ;  for  God's  Sake  will  you  be 
pleafed  to  beftow  fomething  upon  me,  to  relieve 
my  Neceffities  ?  It's  true,  I  have  given  you  Mo- 
ney feveral  Times,  but  I  never  gave  it  for  any 
other  Ufe  but  Charity ;  God  knows  my  Heart. 
I  defire  you,  to  confider  with  yourlelf  and  anfwer 
it.  There  is  a  God  above  where  you  muft  give 
an  Account  as  well  as  I,  and  I  hope  you  will 
confider  of  it.  Pray  declare  the  Truth,  Whe- 
ther you  have  not  writ  thofe  Lines  to  me  feveral 
Times,  that  you  were  ready  to  fVarve,  and  begg'd 
of  me  to  relieve  your  Neceffities  ? 

Capt  B.     I  have  fb.  Sir,  I  acknowledge  it. 

Freind.  Pray  take  me  right,  and  was  not  that 
Money  I  gave  you,  only  upon  pure  Charity  ? 

Capt.  B.  Yes,  you  did  give  me  Charity,  but  I 
had  expended  fb  much  Money  in  your  Bufinefs, 
that  reduced  me  to  that,  God  knows  my  Heart. 
I  have  laid  out  many  a  Pound  upon  this  Affair. 

Freind.  It  is  the  hardefl  Thing  in  the  World  • 
this  is  a  Roman  Catholick  too. 

Capt.  B.  I  am  fure  it  cofl  me  many  a  Pound 
more  than  ever  I  had  of  you. 

Freind.  You  fay  you  liflcd  a  great  many  Men, 
who  were  the  Men?  What  are  their  Names? 
who  were  they  For  ? 

Capt.  B.  1  have  given  a  Lift  of  them  to  the 
Council. 

Freind.  Who  are  they  ?  for  God  knows,  I 
know  nothing  of  them. 

L.  C.  J.  You  have  a  Lifl  there.,  let  it  be  produc'd. 

Capt.  B.  I  gave  it  to  the  Council ;  and.  Sir 
John,  I  brought  in  feveral  Officers  to  you. 

Mr.  Att.  Gen.  Remember,  and  name  as  many 
as  you  can. 

Capt.  B.    I  have  named  the  Officers  already. 

Mr.  Att.  Gen.    Name  them  again. 

Capt.  B.  Did  not  I  bring  Captain  F//2>fr  toyou  ? 
and  did  not  you  promife  to  make  him  your  eldeft 
Captain  ? 
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Freind.   No,  you  never  did. 

L.  C.  J.  Thefe  are  Queftions  of  your  own  ask- 
ing, fb  you  muft  hear  him. 

Capt.  B.  I  brought  Captain  Fijher  to  you,  and 
accordingly  we  dined  at  Captain  Simons\,  and 
there  was  Captain  Ridley,  Mr.  Kichardfon,  and 
Mr.  FtJJjer  and  you  talked  together, and  you  liftned 
to  him,  and  in  my  own  Hearing  you  promifcd  he 
fhould  be  eldefl  Captain,  upon  Condition,  that 
he  would  bring  in  a  Troop  ;  and  this  is  true,  fb 
help  me  God. 

Freind.  Pray,  where  are  your  Men  ?  and  what 
are  your  Men  that  you  lifted  ? 

Capt.  B.  I  never  fpoke  of  Lifting,  I  only  fpoke 
of  Encouraging? 

Freind.  Did  not  you  fay  you  had  lifted  a  great 
many  Men  for  to  be  of  my  Regiment? 

Capt.  B.    No,  Sir,  I  did  not. 

Mr.  Att.  Gen.  I  think  you  do  miftake,  Sir  John, 
he  did  not  fay  Lift. 

Capt.  B.  1  had  Money  from  you  upon  the  Ac- 
count of  Encouraging,  and  Treating,  and  Drink- 
ing with  a  great  many  of  the  Men  :  And  you  faid 
it  was  impoffible  to  keep  them  together,  but  that  I 
muft  have  Money  to  treat  them,  and  drink  with 
them ;  but  you  defired  me  to  be  as  good  a  Husband 
as  I  could. 

Freind.  I  never  faid  fo  ;  thefe  are  very  hard 
Things  upon  me. 

Capt.  B.  Did  not  I  bring  Captain  Cole  and  Cap- 
tain Neale  to  you,  and  his  Brother-in-Law  Mr. 
Kobinfon,  and  Mr.  GeUibraiid  ?  and  did  not  we 
dine  together? 

Fr.  I  know  nothing  of  all  this,  I  declare  to 
you. 

L.  C  J.  If  you  will  ask  him  any  more  Quefti- 
ons,  do. 

Capt.  B.  I  brought  thofe  three  Gentlemen, and 
we  dined  together. 

L.  C.  J.    Where  did  you  dine  then  ? 

Capt.  B.  At  Hackney,  when  Sir  John  lived 
there,  at  his  own  Houfe. 

Freind.     When  was  it? 

Capt.  B.  It  is  above  a  Year  ago.  Pray,  Sir 
John,  don't  think  to  dafh  me  out  of  Countenance, 
tho'  1  am  very  111^  I  fpeak  nothing  but  the  Truth, 
and  therefore  I  will  not  be  dafh'd  out  of  Counte- 
nance. You  know  what  I  fay  to  be  true ;  you  then 
drank  a  Glafs  of  Wine  to  Capt.  Cole  :  And  did  not 
you  promife  him,  becaufe  he  was  one  of  your  Mo- 
ther's Name,  that  he  ftiould  have  a  Place  in  the  £x- 
cife  next  one  of  the  Commiffioners.  Saysl,  Sir  John, 
what  will  you  give  me  ?  O,  fays  he,  you  fhall  have 
the  Regiment,  Man.  This  was  before  Ro^/w/o;;,  his 
Mother-in-Law,   and  Mr.  Gellibrand. 

L.C.J.  Who  was  to  have  the  Place  in  the  Excife  ? 

Capt.  B.    Captain  Cole. 

Freind.  I  know  not  a  Word  of  all  this. 

Mr.  J.  Kokeby.  Capt.  Blair,  be  not  dafli'd,  but 
fpeak  the  Truth,  and  you  need  fear  nothing. 

Capt.  B.  This,  I  fay,  was  before  Mr.  Kobinfon 
and  Mr.  Gellibrand. 

Fr.  I  don't  know  Gellibrand,  nor  none  of  them. 

L.  C.  J.  Was  that  Cole  to  be  any  thing  in  the 
Regiment  ? 

Capt.  B.  Yes,  he  was  to  have  been  a  Captain, 
and  to  bring  in  a  Troop. 

Mr.  Att.  Gen.  Sir  John,  will  you  ask  him  any- 
more Qucftions  ? 

Freind.  No,  I  muft  depend  upon  the  Jury,  for 
I  cannot  remember  half  what  he  has  faid. 

Mr.  Soil.  Gen.  Do  you  remember  any  Difcourfe 

between 


6oo      151.  The  Trial  of  Sir  John  Freind,  Kt.       8  Will.  III. 


between  you  and  him,  about  fome  brisk  Men  that 
■were  to  follow  him? 

X,  C.  7.  But  before  you  ask  him,  Mr.  SoUici- 
tor,  we  muft  know  whether  he  will  ask  him  any 
more  Queftions,  for  he  is  now  his  Witnefs.  Do 
you  ask  him  anymore  Queftions,  Sir  John  ? 

Freind.  I  can  ask  about  no  more  than  what  I 
hear. 

L.  C.  J.    But  ask  him  what  you  will. 

Freind.  My  Lord,  I  have  not  heard  half  what 
he  has  faid,  I  hope  the  Jury  will  take  Care  in  it. 

L.  C.  J.  Some  Part  of  it  was  twice  repeated 
to  you. 

Frehid.  As  to  that,  my  Lord,  I  would  ask  him 
a  Queftion  or  Two.    Was  that  my  Letter  ? 

Capt.  B.    Yes,  it  was. 

Freind.    Did  you  fee  me  write  it  ? 

Capt.  B.  No,  it  came  to  my  Hands  by  a  Por- 
ter, as  I  believe,  when  I  was  in  Bed,  my  Wife 
brought  it  up  to  me. 

Jreind.   What  was  that  Letter  for  ? 

Capt.  B.  In  order  to  pay  the  laft  20  /.  and  I 
did  fee  a  Return  of  a  Letter  that  you  writ  to 
King  'James. 

Mr.  yltf.  Gen.  Who  flievved  you  that  Letter  to 
King  James  ? 

Capt.  B.    He  fhewed  it  me  himfelf 

L.  C.  J.    How  long  ago  is  that  ? 

Capt.  B.  A  Year  and  a  half  ago,  as  near  as  I 
can  remember. 

L.  C.  J.  Did  he  fay  any  Thing  of  an  Anfwer 
he  had  to  it  ? 

Capt.  B.  Yes,  but  I  cannot  remember  what  it 
was  direftly. 

Juryman.  He  was  plcafed  to  fay  he  (aw  a 
Letter  from  King  James. 

L.  C.  J.  No,  no,  Sir,  it  was  a  Letter  to  King 
James. 

Juryman.  My  Lord,  I  defire  he  may  be 
ask'd,  if  he  knows  the  Contents  of  that  Letter  ? 

L.  C.  J-  Did  you  fee  him  writife  the  Letter, 
or  did  he  fliew  you  the  Letter  he  had  writ? 

Capt.  B.  I  did  not  fee  him  write  the  Letter, 
1  fee  his  Hand  to  the  Letter,  and  he  ftiewed  me 
the  Letter,  that  he  faid  he  had  written  to  King 
James ;  and  there  is  this  particular  Paffage  to  con- 
firm it,  it  was  at  Mr.  Piggotfs  Mother's  Houfe  ;  I 
dined  with  him  there  that  Day,  and  when  he 
Ihewed  me  the  Letter,  I  told  him  I  was  fo  well 
pleafed  with  the  penning  it',  that  I  believed  Mr. 
Fergufon  had  a  Hand  in  iti  and  he  was  very  an- 
gry, that  1  fhould  think,  he  was  not  able  to  write, 
and  did  not  write  the  Letter  himfelf 

Juryman.  My  Lord,  fince  it  feems  he  perufed 
the  Letter,  I  defire  he  may  be  asked,  whether  he 
can  remember  the  Contents  of  that  Letter,  or 
any  of  it  ? 

Capt.  B.  Really,  my  Lord,  I  cannot  tell 
that  particularly  :  But  I  am  apt  to  think  it  was 
about  the  Bufmefs  of  the  King,  and  about  the 
Regiment. 

L.  C.  J.  Can  you  tell  truly  any  of  the  Contents 
of  it? 

Capt,  B.  That  it  was  about  the  Affairs  of  the 
Regiment,  I  am  pofitive. 

Mr.  Cowpsr.  My  Lord,  before  he  goes  away 
Cthat  the  Jury  may  not  go  away  with  a  Miftake,) 
I  defire  it  may  be  obferved,  he  does  not  (ay, 
he  faw  Sir  John  Freind  write  the  Letter. 

L.  C.  J.  No,  No,  but  that  he  (hewed  it  him 
himfelf 

Freind.  When  was  that  Letter  writ  that  I 
ihewed  to  you  ? 


Capt.  B.  It  was  about  a  Year  and  a  Half  ago. 

Freind.  I  declare  in  the  Prefcnce  of  God,  I 
never  writ  one. 

Juryman.  He  fiys  you  fhew'd  him  the  Letter, 
therefore  it  is  very  fit  we  (hould  fee  it. 

L.  C.  J.  Nay,  Sir,  you  muft  not  talk  to  the 
Prifoner ;  if  you  have  any  Queftions  to  ask,  you 
muft  propofe  them  to  the  Court, 

Freind.  I  declare  in  the  Prefence  of  God,  I  ne- 
ver writ  any  fuch  Letter,  as  this  he  now  charges 
me  with. 

Capt.  B.  And  I  do  declare  in  the  Prefence  of 
God  you  Ihewed  me  fuch  a  Letter. 

Freind.  Yes,  you  may,  but  I  am  a  Proteftant, 
you  are  a  Papift,  you  may  do  any  thing. 

Mr.  Att.  Gen.  You  may  ask  any  Qiieftions 
of  him.  Sir  John.^  but  you  muft  not  rail  at  the 
Witneis. 

Freind.  But  when  you  charge  me  with  the 
writing  of  a  Letter  to  King  James.,  I  ought  to 
fpeak  to  it.  It  feems  I  am  not  to  ask  whether  he 
is  a  Papift. 

Mr.  Att.  G.  He  fays,  you  fhew'd  him  a  Let- 
ter, that  you  faid  you  had  written  to  Kmg  James, 
which  he  read,  and  liked  the  Penning  of  itfo 
well,  that  he  thought  Fergufon  had  a  Hand  in  it; 
at  which  you  were  oifended  that  he  fhould  think 
you  could  not  write  fuch  a  Letter  yourfelf 

Friend.  I  declare  in  the  Prefence  of  God  I  ne- 
ver writ  any  fuch  Letter. 

Mr.y^.CI  luppofe  you'll  difprove  him  by  and  by. 

Friend.    I  can  have  noWitneffes  to  this  Matter. 

Mr.  Att.  Gen.  And  you  can't  expert  your  own 
Denial  fhould  go  for  Proof  If  you  will  ask  him 
no  more  Queftions,  let  him  go  down  and  eafe 
himfelf 

Freind.  He  mufl  net  be  asked  whether  he  is  a 
Papift,  but  I  hope  you  will  take  Notice,  Country- 
men, that  thefe  Witneffes  are  Papift s,  and  they 
think  they  merit  Heaven  by  fwearingagainft  Pro- 
teftants,  whom  they  call  Hereticks. 

L.  C.  J.  Indeed  Sir  John,  1  don't  hear  you: 
Pray  fpeak  fo  loud  that  the  Court  may  hear  what 
you  fay. 

Friend.  I  will  my  Lord ;  I  fay  he  is  a  Roman 
Catholick,  and  I  have  Witneffes  to  fwear  he  is 
fb,  and  defire  I  may  prove  that  he  is  a  Roman 
Catholick,  and  therefore  he  is  not  to  be  heard 
againft  a  Proteftant. 

Mr.  Att.  Gen.  Then  the  next  Witnefs  we  call 
is  Mr.  Bertram.    (Who  was  fivorn.J 

Freind.  But  I  have  not  done  with  Mr.  Porter. 

L.  C.  J.  Well,  you  fhall  have  him  by  and  by, 
let  the  King's  Council  go  on  in  their  Method. 

Mr.  Att.  Gen.  Pray,  Mr.  Bertram,  do  you  know 
Captain  Blair  that  was  here  juft  now  ? 

Bertram.    Yes. 

Mr.  Att.  Gen.  How  long  have  you  known  him  ? 

Bertram.    About  Eight  or  Nine  Years. 

Mr.  Att.  Gen.  What  Difcourfe  have  you  had 
with  him  about  any  Regiment  that  was  to  be 
raifed  for  the  late  King  James  ? 

Bertram.  Captain  Blair  had  told  me  for  two 
Years  laft  paft,  that  Sir  John  Freind  was  to  have  a 
Regiment  of  Horfe,  that  were  to  be  railed,  and 
lie  pofted  about  the  Town,  and  Captain  Blair 
was  to  be  Lieutenant  Colonel  to  the  Regiment, 
and  1  was  to  be  Lieutenant  to  Captain  Blair  in 
his  Troop. 

Mr.  Att.  Gen.  My  Lord,  we  only  call  him  to 
confirm  what  Captain  Blair  has  faid,  that  he  was 
to  be  his  Lieutenant,  and  that  this  was  talked  of 

two 
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two  Years  before.  Did  he  tell  you  Sir  JohnFreind 
was  to  have  a  Regiment  of  Horfe? 

Bert.  Yes,  Sir,  and  he  obliged  me  to  bring  in  as 
manyMenandHorlesasIcould  intothis  Regiment, 
and  lie  told  me  Capt.F/yZ?er,Capt.  Veriiatti.,  and  Capt. 
Cole  were  to  be  Captains  in  the  Regiment. 
L.  C.  J     And  what  were  you  to  be? 
Bertram.    A  Lieutenant. 
L.  C.  J.   To  whom  ? 

Bertram.  To  Captain  Blair  ;  he  has  told  mefb 
feveral  Times,  and  talked  to  me  about  the  Affairs 
of  the  Regiment  a  great  deal,  that  I  cannot  now 
remember,  relating  to  that  Purpofc. 

L-  C.  J.  This  is  no  Evidence  againft  Sir  fobn 
Freind  ;  he  is  only  called  to  confirm  theTeflimo- 
ny  of  Captain  Blair  ^  that  Blair  fpoke  of  it  long' 
before  he  gave  his  Evidence,  and  fo  it  is  not  a 
new  thing  now  invented  by  him. 

Mr.  Sol.  Gen.  Sir  John  Freind  did  ask  what  Men 
he  had  engaged,  and  among  others  he  named  this 
Mr.  Bertram  to  be  his  own  Lieutenant,  and  he 
now  tells  you  Blair  promifed  him  fo  to  be  two 
Years  ago,  and  then  told  him  Sir  John  Freind  was 
to  have  a  Regiment. 

Freind.    Do  you  know  me,  Sir? 
Bertram.  No,  Sir,  1  never  was  in  your  Compa- 
ny in  my  Life  ;  I  only  tell  you  what  I  have  heard 
from  Captain  Blair  ^1  do  not  know  that  ever  I  faw 
your  Face. 

L.  C.  y. iiisEvideT\ce,Sir  John Freind,hunsyou 
not,  as  to  any  particular  Thing  that  he  knows 
againft  you  ;  he  is  only  brought  to  confirm  what 
Captain  Blair  faid,  that  he  was  to  be  his  Lieu- 
tenant  in  his  Troop. 

Mr.  yit.  Gen.  Then,  my  Lord,  we  leave  it  here. 

L.  C.  J.  Look  ye,  Sir  John  Freind.,  the  King's 

Council  have  done,  and   now  you  may  fpeak, 

and  lay  what  you  have  a  Mind  to  fay  in   your 

own  Defence. 

Mr.  J.  Kokehy.  And  call  what  WitnefTes  you 
have  a  Mind  to  call. 

Freind.  My  Lord,  in  the  firft  Place,  I  defire 
to  know  whether  Mr.  Courtney  is  come. 
L.  C.  J.  Your  Sollicitor  can  beft  tell  that. 
Freind.  I  perceive  he  is  not  come. 
L.C.J   Well,  go  on  :  I  fuppofe  he  will  not  be 
long  before  he  comes,  we  will  ftay  for  him. 

Freind.  My  Lord,  1  muft  wait  for  my  Witnefs: 
But  In  the  mean  Time,  as  to   Mr.  Porters  Evi- 
dence, I  own  I  was  at  the  Meeting  at  the  Kings 
Head  in  Leadenhall-Street ;  I  declare  I  was  at  that 
Place,  and  there  wefe  fome  Gentlemen  there,  but 
how  many  or  whom  I  cannot  fay  ;  but  I  declare 
there  was  not  one  Word  fpoken  there  of  any  rai- 
ling of  Men,  nor  any  thing  of  that  Nature,  that 
he  Ipeaks  of,  but  only  we  were  drinking  a  Glafs 
of  Wine,  and  eating  a  Difh  of  Meat  together, 
and  Sir  John  Fenxvick  at  that  Time  coming  in, 
faid  to  us,  I  defire  you  to  come  to  our  End  of  the 
Town,  and  take  a  Difh  of  Meat  with  us.     And 
there  was  nothing  fpoke  of  any  Thing  relating  to 
the  Government.     Gentlemen,  thefe  are  Papifts, 
and  I  am  a  Proteftant,  they  don't  care  what  they 
fay,  for  they  think  they  merit  Heaven  by  deftroy- 
ing  Proteftants  ;  and  they  are  not  to  be  believed  : 
and  that  is  the  Realbn  that  I  was  not  to  ask  them 
the  Queftion,  for  by  Law  they  are  not  Witnefles, 
and  for  that  I  appeal  to  your  Lordfhip. 
L.  C.  J.  H.    Why  are  they  not  WitnefTes  ? 
Freind.  Nay  I  appeal  to  your  Lordfhip. 
L.  C  J.  H.  Truly  I  think  they  are  WitnefTes, 
I  know  nothing  to  the  contrary^ 


Fremd.  My  Lord,  Papifts  are  not  good  Witnef^ 
ks  agamft  Proteftants  for  this  Reafon  that  I  fhall 
tell  you  ■  I  am  advifed,  my  Lord,  that  a  Papift 
IS  not  a  good  Witnefs  to  prove  a  Proteftant  a 
Traytor  within  the  Stat,  of  25  of  Ed  % 
L.  C.  J.  H.  Who  fays  fo  ? 
Freind.  My  Lord,  I  defire  to  know  whether 
there  is  fuch  a  Statute  ? 

L.  C.  J.  H.  Yes,  no  doubt  of  it,  there  is  fuch 

a  Statute  as  that  of  the  25  Ed.  3.  about  Treafons. 

Freind.  Pray,nny  Lord,  docs  not  that  make  it  fo? 

L.  C.  J.  H.  No  indeed,  I  know  no  fuch  Thing. 

Mr.  Sol.  Gen.  That  cannot  be,  my  Lord,  that 

any  fuch  Thing  fhould  be,   for  all  were  Papifts 

then,  there  was  no  fuch  Thing  as  a  Proteftant  in 

the  Time  of  Ed.  3. 

Freind.  My  Lord,  there  is  the  Statute  of  the 
Third  of  James  the  Firft,  Cap.  4th.  and  other 
Statutes  made  in  the  Time  of  King  Charles  the 
Second,  particularly  in  the  30th  Year  of  his  Reign 
Cap.  2d.  whereby  it  is  plain  they  are  not  to  be 
believed  againft  Proteftants,  beca'ufe  they  believe 
them  Guilty  of  damnable  Herefy  •  and  by  thofe 
Statutes  they  are  reputed  Infamous. 
L.  C.  J.  Where  is  your  Statute  ? 
Freijid.  My  Lord,  I  have  no  Statute-Book,  I  de- 
fire  it  may  be  inquired  into,  this  Advice  was  gi- 
ven me  by  my  Lawyer ;  I  am  no  Lawyer  my  felf : 
there  is  the  Statute  of  3  James  the  Firft,  Cap.  4. 
and  the  next  is  30  Car.  2.  Cap.  2. 

L.  C.  J.  Well  the  Statute-Book  fhall  be  looked 
into. 

Freind.  My  Lord,  the  Perfon  is  not  come,  who 
is  to  give  Evidence  againft  Captain  Blair,  the 
principal  Witnefs,  he  is  a  Prifoner  at  the  Gate- 
hrAife,  and  your  Lordfhip  was  pleafed  to  fay  you 
would  have  Patience  till  he  came. 

L.  C.  J.  Yes,  yes,  we  will  ftay  a  while. 
Freind.  I  pray  my  Lord  do,  for  it  will  be  very- 
material  for  me. 

L.  C.  J.  frehy.  Have  you  any  thing  to  fill  up 
the  Time  with  in  the  mean  Time  ? 

(Then  IVilliam  Courtney  appeared.) 
L.  C.  J.  Is  your  Sollicitor  returned  with  thii 
Habeas  Corpus  ? 

Freind.  I  believe  he  is  in  or  about  the  Court, 
but  I  cannot  get  him  to  me  the  Croud  is  fo  great. 
(After  much  ado  Courtney  came  in.) 
L.  C.  J.  Is  this  the  Witnefs  you  would  have? 
Friend.  Yes,  my  Lord,  it  is. 
L.  C.  J.  Then  what  do  you  fay  to  him } 
Freind.  My  Lord,  muft  I  ask  him  the  Queftlons.> 
L.  C.  J.  Yes,  you  muft  propofe  your  (^ueftions 
to  the  Court,  and  they  will  ask  them  of  the  Wit- 
nefTes.    If  this  be  the  Perfon  you  fpeak  of,  you 
had  beft  examine  him. 

Freind.  Mr.  Courtney,  I  defire  you  would  fpeak 
what  you  knew  of  Captain  Blair. 

Courtney.  Gentlemen,  I  have  been  a  Prifoner  in 
the  Gate-boufe  about  a  Month,  and  while  I  was 
there  Captain  Blair  at  the  fame  Time  came  in  as 
a  Prifoner,  as  mentioned  in  the  Proclamation  ^ 
being  my  old  Acquaintance,  (I  was  in  Bed,  being 
in  upon  fome  other  Accounts)  and  when  thev 
told  me  Captain  Blair  was  brought  in,  I  defired 
him  to  come  into  my  Chamber.  I  told  him  I  was 
forry  to  fee  him  there  ^  I  told  him  I  hoped  he  was 
none  of  thofe  concerned  in  this  Plot ;  he  laid  he 
was  in  the  Proclamation,  but  that  he  was  inno- 
cent, and  knew  nothing  of  the  Plot,  nor  of  rfie 
AfTafiination,  nor  any  thing  like  it ;  there  were 
leyeral  other  Perfons  in  that  Place  at  the  fame 
4  H  Timej 
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Time  and  he  faid  he  was  as  innocent  as  the 
Child' unborn. 

pV5/7/i.  Did  he  mention  any  thing  ot  me  then  ? 

Courtney.  At  that  Time  he  faid  nothing  of  you. 

Freiiid.  Pray,  Sir,  do  you  believe  he  is  a  Roman 
Cathnltck  ?  .    .    j 

Courtney.  I  do  not  know  his  Religion  indeed. 

Freiud.  But  don't  you  know  him  to  be  a  Ro- 
man CathoUck.  ,       ^        c  u 

Courtney.  He  bore  the  Charader  of  one,  but 
I  never   faw   him  at  any  Church 


of  the  Regiment.  Captain  Blair  anfwer'd,  that 
they  might  put  what  they  would  in  the  News, 
but  he  knew  nothing  of  it,  nor  did  not  receive 
any  Money  ;  and  this  was  a  great  Surprize  upon 
me,  and  upon  thofe  others  that  heard  him,  when 
we  were  told  he  was  to  be  the  main  Evidence 
againft  Sir  John  Fremd. 

Freind.  Well,  Sir,  do  you  know  any  thing  elfe? 

Courtney.  Captain  Blair  was  bemoaning  him- 
felf  afterwards,  that  he  went  againft  his  Con- 
Icience  in  this  Thing,  and  his  Wife  told  me  that 


Mr    T  Rckeby    Pra>-,  Sir,  how  long  have  you     he  was  very  much  concerned,  becaufc  he  was  go- 


ing  to  do  this  againft  his  Confcience,  and  (he  wa 
fure  it  would  break  his  Heart. 

Fr.  Do  you  know  any  thing  more  ? 

Courtney.  And  he  told  me  in  his  Chamber  upon 

Friday  Night  laft,  about  Nine  a-Clock  I  came  to 

lee  him,  he  lay  upon  his  Bed  very  ill,  and  his 

Wife  was  with  him  ;  I  asfc'd  him  how  he  did,  and 

J^C.  J.  "VV  hat  all  the  Time  that  you  knew  him  ?     he  clapt  his  Hands,  and  faid  he  was  very  ill.  Pray, 

Courtney.  Yes,  all  the  Time  that   I  knew  him,     laid  1,  what  ails  you  ?  Sure  you  have  gotten  fome 

very  great  Cold.     Oh  !  no,  fays  he.  Life  is  fweet. 
I  don't  know  what  it  is  I  ail 


known  Captain  Blair  ?  ,  .      . 

Courtney.  By  fight,  I  have  known  him  6  or  7 

Mr.  J.  Rokehy.  Pray,  upon  what  Account  did 
you  call  him  Captain  ? 

Courtney.  It  was  a  common  Name  among  all 
the  Company  :  He  was  called  fo, 


I  knew  no  other  Name  that  he  had 

Freind.  But  did  not  you  hear  that  he  was  repu- 
ted to  be  a  Roman  Catholick  ? 

Courtney.  I  have  heard  that  Charader  of  him 
among  thofe  that  I  have  known,  but  I  have  very 
little  Knowledge  of  his   Religion. 

L.  C.  J.  Is  this  what  you  can  fay  ? 

Courtney.  There  are  feveral  others  that  were 
Witnedes  of  this,  as  well  as  I  ;  I  never  faw  you. 
Sir  Joht  Freind,  before  in  my  Life,  to  my  Know- 
ledge, nor  ever  fpoke  to  you. 

Freind.  Sir,  a  Note  was  fent  to  me,  that  you 
could  do  me  fome  Service,  and  that  was  the  Rea- 
fon  I  fent  for  you.  I  defire  Mr.  Carpenter,  Mr. 
King,  and  Mr.  Payne  may  be   called. 

L.  C.  J.  Have  you  done  with  this  Man  then  ? 

Freind.  Do  you  know  Captain  Porter,  Sir  ? 

Courtney.  Yes,  I  do,  Sir. 

Fr.  Sir,  do  you  know  him  to  be  a  Roman  Ca- 
tholick ? 

Courtney.  Sir,  I  have  heard  that  he  has  fuch  a 
Charafter. 

L.  C.  J.  What  Charader  has  he  ? 

Courtney.  That  he  is  a  Roman  Catholick. 

L.  C.  J.  That's  only  by  Hear-fay. 

Freind.  My  Lord,  I  have  done  with  this  Man. 


but  were  it  not  for 
Life,  I  (hould  never  do  what  I  do. 

L  C.  J.  Did  he  tell  you,  he  went  againft  his 
Conlcience  ? 

Courtney.  His  Wife  and  he  Ipoke  at  firft,  that 
he  went  againft  his  Confcience,  and  he  b'  lievtd 
his  Confcience  was  in  a  miferable  State,  and  this  I 
Ipoke  innocently  among  Ibme  of  the  Prifoncrs, 
and  I  did  not  know  that  it  was  taken  Notice  of, 
but  it  feems  fome  Body  has  acquainted  Sir  Jobn 
Freind,  and  fo  I  am  brought  here  ^  I  know  nothing 
of  being  a  Witnefs,  I  aflure  you. 

Mr.  Juft.  Rokeby.  Pray,  who  wereprefent  when 
this  Difcourfe  was  between  you  and  Rlair  ?  You 
fay  there  were  two  other  Perfons  prelent  when 
this  Dilcourfe  was  between  you,  and  Capt.  Blair 
and  his  Wife,  who  were  thofe  two  Perlbns  ? 

Courtney.  What  Difcourfe  do  you  fpeak  of, 
my  Lord  ? 

L.  C.  y.  You  faid  there  were  two  Perlbns  in 
your  Chamber. 

Courtney.  Does  your  Lordfhip  mean  at  the 
Reading  of  the  Flymg-Poft  ? 

L  C.  J.  Yes. 

Courtney.  My  Lord,  this  Gentleman  that  I  was 


L.C.J.  If  you  have  done  with  him,  then  the     fpcaking  of  was  lying  down  upon  the  Bed,  and 


Keeper  may  carry  him  back  again 

Courtney.  Sir,  I  have  fomcthing  elfe  to  fay. 
Fr.  My  Lord,  he  fays  he  has  lomething  elfe  to 

{ay. 

L.C.  J.  Then  fet  him  up  again :  Qivhich  -was  done) 
Well,  Sir,  what  is  it  you  have  more  to  fay  ? 

Courtney.  Two  or  three  Days  after  that  Time, 
there  was  a  Prifoner  then  in  the  Gate-houfe,  who 
was  an  Enfignin  the  Army,  was  reading  the  Fly 


Captain  Blair  came  into  my  Room  juft  after  the 
News  was  read,  and  ask'd  me,  if  I  had  got  the 
News,  I  told  him  yes,  he  ask'd  what  was  the  Im- 
port of  it?  I  told  him,  they  faid  he  was  making 
a  great  Dilcovery,  and  particularly  againft  Sir 
John  Freind. 

L.  C.  J.  Well,  and  who  were  there  then  ? 

Courtney.  This  Enfign  that  is  now  a  Prilbner 
in  the  Gate-houfe,  who    I  fuppofe  can  fay  the 


ing-Poft  in  my  Chamber,  and  in  that  Flying-Poft,     fame  Thing, 

there  was  News  that  Capt.  Blair  was  making  a         Mr.  y4t.  Gen.  Pray,  my  Lord,  let  Mr.  Blair  he 

great  Difcovery,  and  that  he  had  accus'd  Skjohn     calfd  while  he  is  here,  and  let   him  know  what 


Freind,  for  having  receiv'd  a  Commiffion  for  a 
Regiment  in  which  he  was  to  be  Lieutenant  Co- 
lonel, and  faid  a  great  deal  about  that  Regiment, 
how  he  had  received  Subfiftence  Money  for  them 
from  Sir  Jolm  Freind.  A  little  after  Captain  Blair 
came  into  the  Room,  and  ask'd  me  if  I  had  got  the 
News ;  1  told  him  yes ;  and  Captain  Blair  then 
ask'd  what  was  the  Import  of  it  ?  I  told  him  it 
was  there,  that  he  was  making  a  great  Difcovery, 
and  particularly,  that  he  was  to  be  Lieutenant- 
Color. el  to  Sir  John  Freind,  and  had  receiv'd  Sub- 
fiftence Money  from  Sir  Jobn  Freind  for  the  Men 


this  Witnefs  fays,  that  the  Court  and  Jury  may 
know  what  he  has  to  fay  to  it. 

L.  C.  J.  Yes,  pray  let  Mr.  Blair  be  brought 
in  again  (which  was  done. J 

L.  C.  J.  Treby.  Now,  let  Mr.  Courtney  repeat 
what  he  faid  now  before  about  Captain  Blair's 
Declarations  to   him. 

Courtney.  My  Lord,  I  tell  your  Lordlhip,  there 
was  one  T'ooley  a  Prilbner  in  the  Gate-houfe ; 
when  he  heard  the  Flying-Poji  cry'd,  bought  it,  or 
it  was  order'd  to  be  bought,  and  it  being  brought 
into  my  Chamber,  I  defir'd  him  to  read  it,  and  I 

was 
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was  walking  about  the  Room  :  In  the  mean  Time 
Capt.  Elair  came  in,  and  ask'd  if  we  had  got  the 
News  ?  we  laid  yes ;  and  he  ask'd  what  News 
there  was  in  it?  I  repiy'd,  It  is  laid  that  you  are 
making  a  great  Dilcovcry,  that  you  were  to  be 
Lieutenant-Colonel  to  Sir  jo/-'?^  Frenid^and  had  re- 
ceiv'd  a  great  deal  of  Subfiftence  Money  for  the 
Regiment :  Says  he,  They  may  put  what  they  will 
in  their  News,  but  1  know  of  no  Regiment,  nor 
any  Subfiftence,  nor  of  any  CommilTion.  ']  he  Man 
that  read  the  Book,  will  fay  the  lame  that  1  do. 

Mr.  yit.  Gen.  When  was  this  ? 

Courtney.  This  was  one  Day  when  the  Flying- 
Poft  came  out,  the  laft  Saturday  but  one  I  think. 

L.  C.  y.  But  you  talk'd  of  fomething  he  fhould 
fay  to  you  of  going  againft   his  Confcience  ? 

Courtney.  1  hat  was  upon  Friday  Night  laft,  I 
came  to  fee  Capt.  fitoV,  and  his  Wife  was  with  him, 
and  Captain  Blair  was  very  ill,  and  clapping  his 
Hands,  and  groaning,  and  moving  himlelf,  and 
in  a  very  milerable  Condition,  truly  I  thought  he 
was  giving  up  the  Ghoft.  I  ask'd  him  upon  what 
Account  he  was  lb  fad,  and  told  him  1  thought  he 
had  got  fome  great  Cold  ;  he  told  me  No.  Well, 
laid  I,  Captain  Blair,  I  underftand  you  are  going 
to  morrow  xoHicks's-Hall,  and  1  pray  God  diredt 
you.  Says  he  feveral  Times.,  I  pray  God  diredl  us 
all  ;  Life  is  fweet.  Oh!  fays  his  Wife,  dear  Sir, 
he  would  never  do  it,  but  to  fave  his  Life  ;  but 
it  goes  againft  his  Confcience  :  So  faid  I  to  him, 
you  have  had  the  Charader  of  an  honeft  Gentle- 
man ;  1  hope  you  will  Ihew  yourlelf  fuch,  and  I 
pray  God  diredt  you :  1  wilh  no  Man's  Blood  may 
lie  at  your  Door.  Says  he,  I  am  an  unfortunate 
Man,  that  is  the  thing  that  troubles  me,  or  fome- 
thing to  that  Purpofe  ;  which  Ihewed  all  the  Re- 
morfe  of  Confcience  which  could  be  in  the  World. 
I  fpoke  of  this  innocently  among  the  Prifoners,  and 
it  feems,  it  was  communicated  to  Sir  'Jobn  Freindy 
and  fo  I  am  brought  here  to  teftify  it. 

Mr.  /Itt.  Gen.  Pray  what  fay  you  to  this,  Capt. 
Blair  ?  you  hear  what  he  fays  j  do  you  give  an 
Account  what  you  know  of  it. 

L.  C.  J.  You  hear  what  Difoourle  he  fays  he 
had  with  you,  what  fay  you  to  it  ? 

Capt  Bl.  My  Lord,  this  Gentleman  crouded 
himfelf  in  upon  me,  my  Wife  was  with  me,  and 
he  told  me  he  had  a  Cup  of  Brandy,  which  would 
be  good  for  me  if  I  had  a  Cold.  God  knows  my 
Heart,  I  defired  no  Company  might  come  to  me. 
Says  he,  Capt.  Blair,  I  have  heard  you  have  been 
an  honeft  Gentleman  all  alon^,  and  you  are  going 
to  Hicks's-bali  to  morrow,  ai^d  a  great  deal  of  fuch 
Dilcourfe  as  that,  and  1  pray  God  Almighty  di- 
redt  you:  That's  all  that  I  know  pafs'd.  I  was 
very  ill,  very  fick,  as  I  am  far  from  being  well  now  ; 
but  as  for  any  thing  of  Remorfe  of  Confcience,  as 
I  hope  for  IVIercy  and  Salvation,  I  never  exprefled 
any  luch  thing  to  him. 

L.  C.  J.  Did  your  W^ife  lay,  that  you  were  trou- 
bled, that  you  were  going  to  do  that  which  went 
againft  Confcience,  and  you  would  not  do  it  but 
to  lave  your  Life  ? 

Capt.  Bl.   No,  I  am  fure  Ihe  did  not. 

L.  C.  J.  Did  that  Gentleman  rhruft  himfelf 
into  your  Company,  or  did  you  defire  him  for  to 
come  to  you? 

Capt,  Bl.  No,  he  thruft  himfelf  into  the  Room. 
Courtney.    The  Sink  was  hard  by,   and  I  heard 
Captain  Blair  groan,  and  fo  I  went  in  to  fee  him  ^ 
every  Body  had  Accefs  to  him. 

Capt.  Bl.    Pray,  where  is  the  Keeper  ? 
Voi..  IV. 


Keeper.    Here  I  am,  Sir. 

Capt.  Bl.  Did  not  I  beg  of  you  forGod's  Sake, 
that  no  one  Ihould  come  to  me  but  my  Wife  ' 

Mr.  Att.  Gen.  If  the  Keeper  of  the  Gate-houfe 
be  there,   pray  fwear  him. 

(The  Keeper  of  the  Gatehoufe  was  fworn.J 

Mr.  Soil.  Gen.  What  do  you  fay  as  to  Captain 
Blair  s  defiring  that  no  Body  fhould  come  to  him, 
but  his  Wife? 

Keeper.  No  Body  was  to  come  to  him  unlels 
they  forced  themfelves  upon  him. 

Mr.  Sol.  Gen.  Do  jou  know  of  chat  Man's  coming 
to  him  ? 

Keeper.    No,  Sir,  I  know  nothing  of  it. 

Capt.  Bl.  I  always  defir'd  to  have  the  Door  lockt 
with  the  Key  on  the  Infide,  that  no  Body  might 
come  to  me  but  whom  1  had  a  Mind  to. 

Keeper.  He  did  fo,  becaufe  he  was  ill,  and  no 
Body  did  come  to  him  that  I  know  of. 

Capt.  Bl.  My  Wife  being  with  me  came  to  me 
to  the  Bedfide,  while  this  Man  was  with  m.e,  and  I 
was  lying  upon  my  Back;  and  faid  Ihe,  forChrift's 
Jelus's  Sake,  dear  Blair,  do  not  fpeak  any  thing. 

L.  C.  y    When  was  this  ? 

Capt.  Bl.  When  this  Gentleman  was  with  me, 
fhe  defired  me  not  to  lay  any  thing  before  him  i 
becaufe  faid  fhe,  I  do  not  know  but  he  may  be 
a  1  repan. 

Courtney.  Upon  the  Word  of  an  honeft  Man, 
and  my  Reputation  is  as  dear  to  me,  as  yours 
is  to  you,  Ihe  faid  nothing  of  that.  She  told  mc, 
you  were  going  to  do  that  which  was  againft  your 
Conlcience,  and  yoa  would  not  do  it  but  to  fave 
your  Life. 

Mr.  .Att.  Gen.  Pray,  what  is  this  Man  commit- 
ed  for,  you  Keeper? 

Keep.  He  is  committed  for  Sulpicion  of  Trealbn. 

Courtney.  I  have  been  taken  up  five  times  upon 
Sulpicion,  and  this  laft  Time  I  was  committed  to 
the  Gatehoufe. 

Mr.  Att.  Gen.    Where  do  you  live.   Sir  ? 

Courtney.    In  Old  Southampton  Buildings. 

Mr.  Att.  Gen.  How  long  have  you  lived  there  ? 

Courtney.  I  have  lodged  there  about  four  Years 
and  an  half;  there  are  feveral  Perfons  can  come 
and  give  a  Teftimony  of  me. 

Mr.  Soli.  Gen.  How  came  you,  Sir,  to  be 
brought  as  a  Witnefs  here  ? 

Courtney.  I  was  furpriz'd  at  it:  for  my  part  what 
I  did  was  by  Way  of  Pity,  feeing  him  in  fuch  a 
Condition  ;  I  pitied  your  Soul,  becaule  you  and 
your  Wife  both  fhewed  fo  much  Trouble  and 
Remorfe  of  Conlcience :  As  for  Sir  yohn  Freind, 
I  never  faw  him  till  to  Day  in  all  my  Life,  that  I 
know  of. 

Mr.  Att.  Gen.  What  Countryman  are  you.  Sir  ? 

Courtney.  I  am  an  Irijlj  Man  born. 

Mr.  Att.  Gen.  Have  you  any  Eftate  in  Ireland? 

Courtney.    No,  Sir,  I  have  not. 
Mr.  Soil.  Gen.     Pray,   How  came  you  to  go  to 
Ur.Blatr? 

Court.  I  have  known  him  a  long  time  ;  I  have 
been  often  in  his  Company  at  the  Coftec-houfe  ;  I 
cannot  fay  I  am  intimately  acquainted  with  Capt. 
Plair,  but  only  as  I  have  feen  him  in  the  CofFee- 
houfe  a  great  many  1  imes. 

Mr.  Soil.  Gen.  But  I  ask  you  how  you  came  to 
go  to  him ;  becaule  it  feems  he  defir'd  no  Body 
ihould  come  to  him  but  his  W  ife  ? 

Courtney.    He  may  fay  what  he  pleafes ;  for  he 

lay  firft  in  one  Room,  and  then  in  another,  and 

he  could  never  go  to  the  necelTary  Houfe,  but  he 
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muft  go  thorow  my  Room  ;  but  if  you  pleale  to 
fend  for  Mr.  'J'ooley  and  Capt.Co«)-r;7£'y,they  will  fay 
and  fvvear  thatthcfe  things  pafs'd  in  their  Prefence, 
or  to  the  fame  Purpofe,  except  what  pafs'd  be- 
tween him  and  me  in  his  own  Chamber.  Enfign 
^ooley  did  read  the  Paper  of  the  Flying  Poll  •  and 
as  for  what  he  faid  of  his  knowing  nothing  of  the 
Plot,  it  was  talked  of  up  and  down  in  the  Prifon, 
and  fo  it  came  to  me ;  and  I  invited  him  into  my 
Chamber,  as  my  old  Acquaintance ;  though  I  was 
not  very  familiar  with  him  ;  and  as  he  declared, 
he  knew  nothing  of  the  Matter. 

L.  C.  J-  You  hear  what  he  fays;  Capt.  Blair, 
did  you  tell  him  you  knew  nothing  of  the  Plot  r" 

Capt.fi/.  Yes,  I  believe  I  might  at  firfl;  as  we 
were  talking  when  1  firft  came  in,  and  I  told  him 
the  Truth  :  For  I  was  innocent  as  to  the  Aflaffi- 
nation,  for  indeed  I  was  fo,  and  as  to  the  Inva- 
fion  there  was  ortly  fome  general  Difcourfe,  and  I 
was  not  willing  to  explain  myfelf  among  fuch 
People  as  they  were,  when  they  asked  me  any 
(lueftions  about  it :  I  had  to  do  with  the  King 
and  Council. 

L.  C.J.  Sir  John  Freind.^  have  you  any  more 
Witnedes  to  examine  ? 

Freind.  Yes,  my  Lord,  I  defire  Mr.  King  maybe 
called.    \lVbtch  -was  done,  and  he  appeared.'] 

L.  C.  J.  There  he  is,  Sir,  what  would  you 
ask  him? 

Fr.  I  defire  to  know  of  him,  whether  he  does 
not  know  Captain  Blair  and  Captain  Porter  to  be 
Roman  Catholicks,  and  whetherhe  does  not  know 
me  to  be  a  Proteftant. 

King.  I  am  of  Opinion  Mr.  Porter  is  a  Papift  ; 
he  was  always  taken  to  be  fo  at  Effom,  where  I 
ufed  to  go,  and  where  he  ufed  to  go,  and  he  was 
never  look'd  upon  as  a  Proteftant. 

L.  C.  J.  And  what  do  you  take  Sir  John 
Freind  to  be  ? 

King.  I  take  Sir  John  Freind  to  be  a  Proteftant ; 
^o  he  is,  and  fo  he  ever  was. 

Fr.  But  when  you  have  been  in  my  Company, 
and  they  have  been  fpeaking  of  the  Government, 
what  have  I  laid  or  done ' 

King.  Whenever  they  ftarted  any  reflefting 
Words  upon  the  Government,  he  was  ufed  to  fay. 
Forbear,  I  do  not  admit  of  any  fuch  Dilcourie. 

Mr.  Att.  Gen.  How  long  have  you  known  him  ? 

King.  He  has  been  my  Acquaintance  this  fifteen 
Years,  and  married  a  Relation  of  my  Wife's  Huf- 
band.  (y^t  which  there  was  'very  great  Laughing. J 

King.    I  mean  her  former  Husband. 

L.  C.  J.  He  has  reconcil'd  the  Matter  very  well 
for  this  Point ;  for  he  tells  you  he  meant  her  firft 
Husband. 

Freind.  Ay,  my  Lord,  no  doubt  of  it,  he  will 
reco\-er  it ;  it  was  her  former  Husband.  Mr.  King 
don't  you  mean  it  was  her  former  Husband  ? 

King.  Yes,  Sir,  I  have  told  you  it  was  fo ;  her 
former  Husband's  Name  was  Thomas  Cafe. 

L.C.  J.  Mr.  Tanner,  you  are  to  look  upon  two 
Statutes,  the  one  is  3  Jac.  i.  Cap.  4  and  the  30th 
Car.  2.  Cap.  2. 

King.  My  Lord  I  have  heard  him  fiy,  if  I  had 
not  taken  the  Oaths  to  King  James,  which  Oaths 
are  binding  to  my  Confcience  I  could  as  freely 
take  the  Oaths  to  the  prefent  Government,  as 
any  Man  in  England ;  but  I  will  live  peaceably 
and  quietly  under  the  Government  :  but  becaule 
I  do  not  take  the  Oaths,  I  am  double  taxed,  and 
I  will  pay  it. 

Fretnd.  My  Lord,  I  defire  Capt.  Kaines  may  be 
call'd.  {_lVho  appeared.^ 


L.  C.  J.    What  do  you  ask  him.  Sir  ? 

Fr.  Capt.  Kaines,  I  defire  to  know  of  you, 
whether  Mr.  Porter  and  Mr.  Blair  arc  Roman 
Catholicks ;  and  I  defire  you  to  fpeak  as  to  myfelf, 
what  I  am. 

Kaines.  sThey  are  fo  reputed  to  be  at  Epfovi ;  it 
was  always  fo  reported  there ;  and  I  have  been  ac- 
quainted \y\th  Sir  J ohn  Fm7/c/ feveral  Years,  bein<» 
concern'd  together  in  the  Train'd-bands  of  the 
Tower-Hamlets,  and  I  have  been  in  his  Company 
feveral  times  fince  the  King  came  in,  and  never 
heard  him  give  any  refle<5ting  Language  againft 
the  Government  in  my  Life. 

L.  C.  J.    Have  you  done  with  him.  Sir.? 

Fr.  My  Lord,  I  did  not  hear  him  i  but  I  lup- 
pofe  he  has  declar'd,  as  to  Capt.  Porter  and  Capt. 
Blair,  that  they  are  Catholicks. 

L.  C.  J.  He  fays.  Porter  and  Blair  are  reputed 
Papifts ;  and  he  has  known  you  a  long  time,  and 
been  concern'd  with  you  in  the  Train'd-bands, 
and  never  heard  you  refledt  upon  the  Government 
fince  the  King  came  in. 

Fr.  My  Lord,  I  defire  to  know,  whether  he 
believes  me  to  be  a  Proteftant  ? 

Kaines.  I  did  always  take  Sir  John  Freind  to  be 
a  Proteftant. 

Fr.  Then,  next,  I  defire  Mr.  Carpenter  may- 
be call'd.  {^iVho  appeared.] 

L.  C.  J.    What  do  you  ask  him,  Sir  ? 

Fr.  I deHre^Mv. Carpenter,  thatyou  willacquaint 
the  Court,  whether  you  know  Capt.  Porter  to  he  a. 
Roman  Catholick,  and  what  you  know  of  me. 

Carpenter.  I  have  been  at  Epfom  feveral  Sum- 
mers, and  ufually  am  there  in  Summer-time,  and 
he  was  fb  reputed  there :  But  as  to  Sir  John 
Freind,  I  have  known  him  above  thele  twenty 
Years ;  I  keep  a  Brew-houle,  as  he  does,  and  we 
have  been  concerned  together,  and  have  had 
ievera!  Occafions,  upon  the  Account  of  Trade, 
to  meet  him  upon  Particulars  of  Appraifement, 
when  any  Partners  came  in,  and  I  never  knew 
him  but  very  orderly  and  civil ;  I  never  heard 
him  refledt  any  thing  upon  the  Government  but 
was  always  peaceable  and  quiet  :  He  was  always 
looked  upon  as  a  Proteftant,  and  went  to  Church. 
That's  all  that  I  can  fay. 

Freind.  My  Lord,  as  to  the  Statute-Book, 
will  your  Lordfiiip  pleafe  that  the  Statute-Book 
be  fent  for  ? 

L.  C.  J.  Yes,  yes,  we  do  not  forget  it.  Have 
you  any  more  Witnefles?  Call  all  your  WitnelTes, 
and  we  will  confider  of  that  afterwards. 

Fr.    I  defire  Mr.  Hawkins  may  be  called. 
[^IVho  appeared^ 

L.  C  J.  What  fay  you  to  this  Gentleman  ? 

Fr.  I  defire  you,  Mr.  Hawkins,  to  give  an  Ac- 
count what  I  am  ;  whether  you  know  me  to  be  a 
Roman  Catholick  or  a  Proteftant  ? 

Hawkins.  I  have  known  Sir  John  Freind  thele 
twenty  odd  Years,  and  have  had  Dealings  with 
him  many  times  before  the  Change  of  Govern- 
ment, and  fince,  I  never  heard  him  refled  up- 
on the  Government;  nor  never  heard  him  to  fpeak 
flightly  of  it:  And  as  to  his  being  of  the  Pro- 
teftant Religion,  I  do  know  as  much  as  any  Man, 
as  much  as  another  ;  I  alwavs  believed  him  to  be 
a  Proteftant  of  the  Church  o(Engi,ind,  as  good  as 
any  Man  alive ;  he  always  went  to  Church. 

L.  C.  J.    What,  fince  the  Revolution  ? 

Hawkins.  I  have  not  been  lo  convcrfant  with 
him  fince  that,  becaufe  I  went  out  of  Town,  and 
liv'd  out  of  Town  j    but  I  believe  there  are  thole 
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at  Hackney,  that  can  give  an  Account  of  that 
Matter. 

Fr.      I  dcfire  Major  Mould  may  be  called  ? 
L.  C.  J.    Then  I  fuppofe  you  have  done  with 
Mr.  Hawkins  ? 

Fr.  Yes.  Cfhcn  Major  Mould  flood  up.) 
L.C.J.  Well,  what  lay  you.  Sir  ? 
Mould.  My  Lord,  1  have  known  Sir  John  Freind 
many  Yenrs,  above  thefe  twenty  Years,  and  I  al- 
ways look'd  upon  him  as  a  finccre  Proteflantj  and 
I  have  often  been  in  his  Company  fince  the  Revo- 
lution, and  I  never  heard  him  fpeakdiminilhingly 
of  the  Government.  1  believe  him  to  be  as  good 
a  Proteftant  as  any  in  England. 

L.  C.  J.  How !  as  any  in  England}  That's  a 
great  Charafter. 

Fr.  Then,  I  defire  Dr.  Hollingfwortb  may  be 
called  ?  \_But  be  did  not  appear'\ 

Fr.  Then,  my  Lord,  I  delire  Mr.  l///)?o??  may 
be  called. 

L.  C.  J.  There  is  Mr.  Lupton,  what  would  you 
have  with  him  ? 

Fr.  1  defire  he  will  give  an  Account  what  he 
knows  of  me,   what  Religion  1  am  of 

Lupton.  My  Lord,  as  to  Sir  John  Freind,  1  have 
known  him  this  ten  Years ;  he  was  pleafed  to  em- 
ploy me  as  a  Chaplain  in  his  Houle  a  confiderable 
Time,  both  before  and  after  the  Revolution  ^  and 
after  the  Revolution  we  always  ufed  the  Prayers 
according  to  the  Church  of  England,  and  we  did 
always  pray  for  the  prefent  King,  and  the  late 
Queen  Mary,  at  which  Sir  John  was  many  times 
prefent. 

Mr.  yltt.  Gen.  How  long  is  it  fince  you  left  him? 
Lupton.  About  four  or  five  Years,  as  I  remem- 
ber :  Then  Sir  John's  Family  leflened ;  he  was 
pleafed  to  fay  to  me,  Mr.  Lupton,  I  am  going  to 
^unbridge,  and  my  Family  leffens,  (  this  is  about 
five  or  fix  Years  ago,)  and  I  fiiall  have  no  Occafion 
for  you  at  prelent ;  but  if  ever  I  make  ufe  of  a 
Chaplain  again,  1  will  make  ufe  of  you  :  This  he 
was  pleafed  to  lay. 

L.C.  J.  How  long  is  it,  do  you  fay,  that  you 
have  left  him  ? 

Lupton.  About  five  Years ;  and  as  to  any  Ob- 
jedlionof  hisbeing  aPapift,  I  have  often difcourfed 
with  Sir  John  Frctnd  about  the  Popilh  Religion, 
and  he  has  often  fpoken  with  Deteftation  of  the 
Principles  of  the  Papifts. 

Frenid.  What  have  you  heard  me  fpeak  of  the 
French ;  and  about  an}'  thing  of  an  Invafion,  how 
I  would  venture  my  Life  for  the  Proteftant  Reli- 
gion, or  any  thing  of  that? 

Liip.  I  have  often  heard  you  fay,  as  to  the  pre- 
fent Government,  that  though  you  could  not  com- 
ply with  it,  yet  you  would  live  peaceably  under  it. 
When  we  have  beentalkingofthefe  Things,  you 
faid  you  never  would  be  in  a  Plot  ;  and  tho'  you 
could  not  comply  with  the  prefent  Government, 
yet  you  would  never  concern  yourfelf  in  any  De- 
fign  againft  it.  For  my  part,  my  Lord,  I  know 
nothing  by  him,  but  that  he  is  an  honeft  and  a 
worthy  Gentleman,  tho'  he  be  fo  unfortunate  to 
be  under  this  Accuiation. 

Fr.    I  defire  Mr.  Hcadley,  may  be  called? 

[Jl'ho  appeared.'] 
L.  C.  J.    W' ell,  what  fay  you.  Sir  ? 
Fr.  Pray,  Mr.  Hoadley,  will  you  give  an  Account 
to  the  Court  what  you  know  of  my  being  a  Pro- 
teftant,  and  of  my  Life  and  Converiation  ? 

Hoadley.  I  believe  Sir  John  i^rn/^rf  is  a  very  fettled 
Proteftant  of  the  Church  o£  England i  and  I  have 


Reafon  to  believe  fo,  becaufe  I  have  frequently  dlf- 
courled  with  him,  becaufe  I  have  had  a  Couple  of 
Children  that  were  his  Nephews,  upon  whofe  Ac- 
count I  have  been  forced  feveral  times  to  wait  up- 
on him;  and  he  has  often  faid  he  never  v.ovId  be 
in  any  Plot,  and  his  Words  that  he  uled  to  me 
were  really  very  remarkable ,  Catch  me  in  the 
Corn,  and  put  me  in  the  Pound. 

L.  C.  J.  What  were  his  Words,  Sir  ? 
Hoadley.  He  uled  to  lay  he  would  never  be  in 
any  Plot;  for  fays,  he,  Catch  me  in  the  Corn,  andput 
mem  the  Pound:  and  I  have  heard  him  exprefs  him- 
felf  with  a  great  deal  of  Deteftation  of  King-killing, 
and  thofe  Principles  of  the  Papifts,  the  Aftaflina- 
ting  of  any  crowned  Head. 

Mr.  Att.  Gen.  Pray,  Sir,  how  came  you  to  A'lC- 
courie  with  Sir  John  Freind  about  King-killing  and 
Plots  ?  You  are  a  Schoolmafter  it  leems,  how  hap- 
pen'd  this  Sort  of  Difcourfe  between  you? 

Hoadley.  There  will  be  Difcourfes  about  thcfe 
Things  fometimes. 

Mr.  Jtt  Gen .  But,  pray,  how  was  the  Difcourle 
introduced?  What  was  the  Occafion  of  the  Dif- 
courle  ?  Sure  there  was  Ibme  Occafion  extraordi- 
nary for  him  to  exprels  himlelf  to  you. 

Hoadley.  I  cannot  remember  the  particular  Oc- 
cafion, but  fuch  Difcourfe  there  was. 

Mr.  Att.  Gen.  Pray,  how  long  ago  is  this  time 
that  this  Difcourfe  was  ? 

Hoadley.  I  believe  it  was  five  or  fix  times  within 
thefe  two  Years. 

Mr.  Att.  Gen.  What,  have  you  had  the  fame 
Difcourfe  five  or  fix  times  one  after  another  ? 

Hoadley.  I  cannot  fay  that ;  but  thofe  ufed 
to  be  his  Words. 

Mr.  Att.  Gen.    What  in  common  Difcourfe  ? 
Hoadley.  He  laid  he  would  never  be  in  any  Plot. 
Freind.     My  Lord,  I  can  bring  a  great  many 
more  WitneflTes  of  this  kind,  and  1  believe  I  could 
have  a  thoufand  to  prove  me  a  Proteftant. 

L.  C.  J.  Call  whom  you  will,  Sir  John,  we 
will  hear  them. 

Fr.  My  Lord,  I  am  very  loth  to  trouble  you. 
Mr.  Juftice  Kokeby.  No,  it  will  not  be  reckoned 
any  Trouble,  we  will  hear  all  your  Evidence. 

Freind.    There  is  one  Mr.  JVillis  and  one  Mr. 
Hemings  ;    but  I  defire  it  may  not  be  forgotten 
as  to  the  Afts  of  Parliament,  for  they  are  very 
material  for  me,  as  1  fhall  Ihew  by  and  by. 
rMr.  Willis  appeared.) 
L.  C.  J.   Well,  what  fay  you  to  this  Gentleman  ? 
Fr.  Mr.  Willis,  I  defire  you'd  give  an  Account 
to  their  Lordftiips,  what  you  think  of  me,  as  to 
my  being  a  Proteftant,  and  how  I  have  behaved 
myfelf  in  every  Refped:  all  along. 

Ifillis.  My  Lord,  I  have  always  taken  it  for 
granted,  that  thofe  that  come  to  Church  are  Pro- 
teftants ;  and  I  did  always  take  Sir  John  Freind  to 
be  a  Proteftant.  The  Acquaintance  I  had  with  him 
was  fince  he  lived  in  the  Parilh  of  Hackney,  and 
we  have  had  fbme  Converfe  together  ;  and  there 
have  paft  friendly  Vifits  between  us ;  and  I  do 
not  rememberany  Difcourfe  while  I  was  there  that 
tended  to  the  Government  one  W^ay  or  another. 
I  was  never  very  often  with  him,  but  his  Difcourfe 
was  always  very  obliging,  difcreet,  and  prudent, 
whenever  I  was  there. 

L.  C.  J.  Pray,  Sir,  when  did  you  fee  him  at 
Church  ? 

IVillis.    Truly,  my  Lord,  I  cannot  call  to  mind 
when  it  was. 
L.  C  7.   Cannot  you  name  any  time  ? 

imis. 
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ll'tllis.  He  may  be  at  Church  fometimes,  and  I     can  abfolve  them  from   all  Oaths,  and  they  are 


not  fee  him  ;  our  Seats  are  at  a  Diftance  from  one 
another,  and  there  are  Pillars  between,  that  one 
can't  iee  every  Body  ;  and  I  cannot  call  to  mmd 
when  I  did  fee  him  laft  at  Church. 

L.  a  J.  Has  he  been  there  within  this  Year 
or  two  ? 

IVillis.  He  has  been  gone  from  Hackney  a  Year 
and  above. 

Mr.  Moitntngtte.  Pray  can  you  fay  you  have 
feen  him  at  Church  within  thefe  four  Years? 

Il'tllU.  Truly  I  cannot  call  to  mind  whether  I 
have  or  no. 

Freind.  I  defire  Mr.  Hemhigs  may  be  called.  I 


declared  to  be  given  to  Evafions,  and  Equivoca- 
tions, and  mental  Refervations,  and  can  have 
Difpenfations  for  all  their  Villanies ;  and  therefore 
they  are  not  be  credited  :  Their  Evidence  is  of 
no  "Value,  unlefs  they  will  in  this  Manner  upon 
their  Oaths  renounce  thefe  Principles :  Therefore 
I  humbly  beg  they  may  have  the  Oaths  tcnder'd 
them. 

L.  C.  J.  That  is  not  our  Bufinefs  now. 

Freind.  And,  my  Lord,  your  Lordfhip  was 
pleafcd  to  promile  me  that  if  any  Matter  of  Law 
did  arife,  my  Council  fhould  be  heard. 

L.  C.  J.   Firft,  let  us  know,  whether  there  bs 


could  call  a  great  many  more,  but  they  are  much  any  fuch  Law  as  this  you  mention,  or  to  any  fuch 

to  the  fame  Effea  as  thefe  are.  Purpofe. 

L  C.  J.  Call  whom  you  will.  Sir  John,  if  you  Freind.  My  Lord,   I  defire  my  Council  may 

think  fit  to  call  them,  we  will  hear  them.  come  in,  and  fpeak  to  it:   For  my  Life  is  in  Dan- 

Fr.  Being  they  are  not  here,  I  will  not  trouble  ger,  and  fo  is  every  honeft  Gentleman's  Life  every 

YOU  farther  ;  it  is  all  to  the  lame  Purpofe.  Day.  I  am  as  clear  as  the  Child  unborn,  I  have 

L.C.J.  Well,  take  your  own  Courfci  if  you'll  no  VVitneffes  to  prove  any  thing,  and  therefore 

call  them    the  Court  will  be  fure  to  hear  them.  I  defire  my  Council  may  be  heard. 

Fr.  But,  my  Lord,  here  is  one  Thing  that  I  muft  _  L.  C.  J.  If  the  Court  did  think  there  were  any 


defire  your  Lordlhip's  Diredion  in :  If  thefe  Gen 
tlemen,  my  Lord,  Capt.  Porter  and  Capt.  Blair^ 
who  are  the  two  Witnefles,  and  none  but  thofe 
two,  againft  me,  if  they  are  Papifts,  they  are  not 
good  Witnefi^es  againft  a  Proteftant,  to  prove  him 
a  Traitor  within  the  Statute  of  the  25th  o{  Ed- 
•ward  the  Third.  For  that  Statute  fays.  He  that 
is  indided  muft  be  proveably  attainted;  which 
cannot  be  by  the  Evidence  of  Papifts,  and  thofe 
that  refufe  to  take  the  Oaths  of  Obedience, 
which  are  required  to  be  taken  :  And  therefore 
I  humbly  befeech  you,  that  you  will  pleafe  to 
tender  them  the  Oaths,  for  there  is  a  Sta- 
tute in  the  3  Jac.  I.  Cap.  4.  which  appoints  the 
tendering  of  the  Oaths  to  them. 

L.  C.  J-  That  is  not  our  Bufinefs  at  this  Time. 

Fr.  Then  I  muft  beg  your  Pardon  that  they 
are  not  fubftantial  Witneftes  j  for  this  is  the  Law, 
as  I  am  inform'd.  I  humbly  fubmit  to  your  Lord- 
fhip, whether  this  be  not  the  Law.  1  only  fpeak 
it  to  know  whether  it  be  convenient  for  me  to 
rehearfe  it.  I  ask'd  the  Qiieftion  before  they  were 
fworn.  1  know  not  whether  it  be  convenient  for 
me  to  move  it  now. 

L.  C.  J.  Ay,  ay,  it  is  very  convenient  now;  now 
is  the  proper  Time. 

Freind.  Before  ever  they  were  fwore  I  would 


Colour  in  this  Objedlion  that  you  make,  we  would 
let  you  have  Council  :  We  would  do  it  i  nay,  we 
are  defirous  to  do  it  if  it  could. 

Freind.  What,  my  Lord.? 

L.  C.  J.  To  allow  you  Council,  if  there  were 
any  Colour  in  thisObjedtion  in  Relation  to  Papifts 
not  being  Witneffes.  1  would  be  glad  to  fee  the 
Council  that  would  own  this  Objedtion  ;  but  in- 
deed, I  fee  no  Colour  in  it  :  The  Statute  fhall  be 
produced  that  you  quote,  and  then  we  fhall  fee, 
whether  there  be  any  thing  like  it  in  that  Sta- 
tute. Pray  will  you  read  thofe  Words  that  you 
fay  are  in  that  Statute  to  that  Purpofe. 

Freind.  I  am  not  fb  expert  to  know  the  Words 
before  and  after  ;  and  therefore  I  think  it  is  re- 
quifite  I  fhould  have  Council. 

L.  C.  J.  It  is  fuppofed  you  have  had  Council, 
and  I  fuppofe  your  Council  that  have  advifed  you 
to  make  this  Objedlion,  have  inftrudted  you 
whereabouts  in  the  Statute  it  is. 

Fr.  My  Lord,  I  defire  my  Council  may  be  call'd 
in  and  heard  to  it. 

L  C  J.  I  tell  you,  that  by  Law  we  cannot 
hear  Council  to  any  fuch  Matter  that  has  no  Co- 
lour of  Objeftion  in  Law  in  it  ;  tho'  for  my 
Part,  I  wifii  we  could,  becaufe  I  would  fain  hear 
what  any  Council  can  fay  to  make  out  fuch  an  Ob- 


have  ask'd  them  the  Queftion,  whether  they  were    jcdtion,  that  Papifts  are  not  good  WitnefTes 


Papifts  or  not,  but  it  was  not  allowed,  it  was 
over-rul'd  :  Now,  my  Lord,  there  is  fuch  a  Sta- 
tute, and  I  humbly  befeech  you  to  tender  them 
the  Oaths,  and  that  would  be  a  Demonftration, 
that  they  were  Papifts,  and  then  they  could  be 
no  good   VVitnelfes. 

L.  C.  J.  You  fay  well,  if  we  could  find  fuch  a 
Statute,  that  no  Papift  fliould  be  a  Witnefs;  but 
there  is  no  fuch. 

Freind.  My  Lord,  I  beg  your  Pardon,  and  I 
hope  you  will  not  take  it  amifs  ;  I  offer  what  I 
am  advis'd  to  offer. 

L.  C.  J.  No,  no,  by  no  Means,  there  will  be 
nothing  taken  amifs 


Fr.  My  Lord,  I  wifh  you  would  hear  my  Coun- 
cil to  it. 

L.  C.  J.  Look  ye.  Sir  John  Freind,  you  have 
defir'd  that  this  Statute  may  be  turned  to,  and  you 
defire  to  have  them  read,  and  they  fhall  be  all 
read  from  the  Beginning  to  the  End. 

Fr.  I  defire  the  Statutes  of  the  25th  of  Edward 
the  Third,  the  3d  o(K  James  the  Firft,  Chap.  4.  and 
the  30th  of  K.  Charles  the  Second,  may  be  read. 

L.  C.  J.  What  Chapter  is  that  of  the  30th  of 
K.  Charles  the  Second  ? 

Fr.  Really  it  is  not  put  down  in  my  Paper. 

L.  C.J.  Then  look  out  the  Chapter,  while  he 
is  reading  the  other.  Look  ye,  Gentlemen  of  the 


Freind.  For  the  Statute  of  the  25th  of  Edward    Jury,  Sir  John  Freind  does  defire  the  Statute  of 


the  Third,  and  that  of  the  3olh  of  King  Charles 
the  Second,  and  that  of  the  3d  of  King  Jaines  the 
Firft,  Cap.  4.  here  it  is  plainly  demonftrablc,  thit 
Papifts  are  not  bebeliev'd  againft  any  Proteftant, 
who  is  with  them  efteem'd  a  damnable  tieretick  ; 
and  then  they  believe  the  Pope  and  their  Pricfb 


the  25th  of  Edward  3.  may  be  read,  which  is 
the  Statute  about  Treafons,  and  the  Statute  up- 
on which  he  is  indidled,  and  it  fhall  be  read, 
therefore  pray  hearken  to  it. 

CI.  of  Ar.  (^Keads  it.')  This  is  made  in  the  25th 
Year  of  King  Edward  the  Third.    A  Declaration 

which 


i(5p5-  0,B, 


for  High-Treafon. 


6oj 


which  Offences  floall  he  judged  Ireafon.  Item, 
Jfhere.-rs  divers  Opinions  have  been  before  this  Ttme, 
in  what  Cafes  I'reafons  fjall  be  laid,  and  what  not. 
Fr.  My  Lord,  I  beg  the  Favour  I  may  fpeak 
one  Word  before  it  go  on  to  be  read. 
L.  C.  J.  Yes,  with  all  my  Heart. 
Fr.  I  fpeik  it,  my  Lord,  becaufe  it  will  be 
to  the  very  Thing  now  in  Q^ueftion  ^  I  am  advifed 
that  Confultation  to  levy  War  is  no  Treafon, 
without  Rebellion  and  Infurredtion  ;  and  invit- 
ing Men  to  come  from  beyond  Sea  is  no  Treafon, 
unlcfs  a  Foreign  Prince  be  invited  to  come  with 
his  own  Subjcdls;  for  Fnglifj,  Scotch,  and  IriJJj 
are  not  Enemies,  but  Rebels,  and  to  be  dealt 
with  otherwile  j  therefore  I  leave  it  to  your  Lord- 
fhips,  for  I  am  no  Lawyer,  only  I  am  advifed  to 
infill:  upon  thefe   Things. 

T'he/.'  the  Statute  of  the  2.$th  0/ Edward  3.  about 
T'reafons  ivas  read  throughout,  only  about  the 
middle  the  Prifoner  wade  fonie  Interruption. 
Fr.  I  believe  this  Statute  is  not  the  Statute  I  go 
upon  j  that  which  I  mainly  infifl  upon,  is  the  Sta- 
tute of  the  Third  of  King  James  the  Firft,  Cap.  4. 
Mr.  Jufb.  Kokeby.  This  is  the  fame  Statute  you 
are  indifted  upon,  the  great  Statute  for  Treafons; 
and  as  to   your  Objection  laft  mentioned,  what 
is  Treafon  and  what  is  not,  he  is  not  yet  come  to 
that  Part. 

Fr.  Well  then,  let  him  go  on  with  it. 

(//■  was  read  to  the  End.') 
L.  C.  J.  Now  it  has  been  read,  is  this  the  Sta- 
tute you  would  have  ? 

Freind.  There  muft  needs  be  a  Miftake  as  to 
the  Chapter,  it  is  fet  down  the  25th  oi  Edward 
^d.  but  there  is  no  Chapter. 

L.  C.  J.  Yes,  this  muft  be  the  Statute,  it  relates 
to  Trealons,  and  it  has  thole  Words  in  it,  that 
what  you  read  out  of  your  Papers  relates  to. 
Well,  that  we  may  go  on  in  Order  of  Time,  what 
Statute  of  King  James  is  it  that  you  mention  ? 

Fr.  It  is  the  3d  of  King  James  i.  Cap.  5.  it  is 
upon  Account  of  tendering  the  Oaths  appointed 
to  be  taken  by  that  Statute,  and  (reading  out 
of  a  Paper)  to  tell  the  Court  that  they  ought  to 
have  the  Oaths  tendered  them. 

L.  C.  J.  That  is  the  Bufinefs  of  another  Time ; 
read  the  Statute. 

CI.  of  Ar.  An  A£l  for  the  Difcevering  and  Re- 
frejfiug  Popifb  Kecufants.     What  Part  is  it  } 
Fr.  Truly  my,  Lord,  I  can't  tell. 
L.  C.  J.  It  is  a  long  Statute,  but  if  he'll  have 
it  read,  it  muft  be  read  all. 

Fr.  My  Lord,  I  would  not  give  the  Court  any 
Trouble,  but  it  is  about  having  the  Oaths  ten- 
der'd  to  them. 

CI.  of  Ar.  I  believe  this  is  the  Paragraph,  And  for 
the  better  frial  how  his  Majefty's  Subjeils  fiaud  af- 
fe6ied  in  Point  of  their  Loyalty  and  due  Obedience  .^c. 

QA  great  Part  of  the  Statute  was  read,  relating 
to  that  Matter^ 

L.  C.  J.  What  elfe  would  you  have  read.  Sir 
John  Freind  ? 

Fr.  I  only  gather  from  thence,  that  no  Roman 
Catholick  is  capable  of  Swearing  againft  a  Prote- 
ftant,  becaufe  the  Pope  and  the  Priefts  can  ab- 
folve  them  from  their  Oaths. 

L.  C.  J.  Well,  what  have  you  more  to  fay  ? 

Fr.  My  Lord,  I  only  Ipeak  this  as  to  Roman 
Catholicks,  they  do  not  regard  an  Oath  againft  a 
Proteftant,  becaufe  they  have  their  Priefts  that 
can  abfolve  them,  and  therefore  how  fuch  a  Man's 


Oath  can  weigh  any  thing,  I  cannot  apprehend  ; 
therefore  if  I  have  omitted  any  thing,  I  hope 
your  Lordfiiip  will  fupply  it,  as  you  are  my  Coun- 
cil ;  for  you  are  a  Council  for  me,  as  well  as  the 
King. 

E.  C.  J.  Yes,  yes,  I  would  help  you  in  any 
thing  I  could. 

Fr.  My  Lord,  I  thank  you,  I  defire  you  to 
help  me,  for  I  am  as  innocent  as  the  Child  unborn, 
whatfoever  thefe  Men  have  fworn  ;  Thefe  are 
hard  Things  that  are  laid  upon  a  Gentleman,  and 
no  Man  is  fafe  at  this  Rate,  they  being  fworn 
by  two  Papifts,  who  will  fw';ar  any  thing  againft 
Proteftants. 

L.  C.  J  Look  ye,  Sir  John  Freind,  have  you 
any  Witncfies  to  produce,  that  thefe  two  Men 
have  any  Dilpleafure  or  Malice  againft  you,  that 
they  (hould  accufe  you   falicly  ? 

Fr.  My  Lord,  I  am  forry  I  have  not  my  Wit- 
neftes  ;  I  have  been  fo  kept  up,  that  I  had  not 
Time  for  People  to  come  to  me  ^  I  had  not  my 
Council  come  to  me  before  Saturday. 
E.  C.  J.  How  happen'd  that  ? 
Fr.  My  Lord,  there  was  a  Miftake  in  that,  I 
think  it  was  Friday,  either  Friday  or  Saturday  ;  I 
had  them  not  till  Fnday  in  the  Afternoon  :  I  was 
kept  fo  clofe  that  none  were  permitted  to  come 
at  me  :  On  I'hurfday  I  had  an  Order,  bur  there 
was  a  Miftake  in  the  Order,  and  I  defired  to  get 
another  Order,  but  I  could  not  get  any  Body  to 
get  another  Order  for  me,  to  have  my  Friends  to 
go  and  enquire  into  1  hings,  or  elle  I  ftiould 
have  found  out  enough  Witncffes. 

Mr.  At.  Gen.  I  am  fure  he  had  an  Order  for 
Council,  at  the  fame  Time  that  Notice  was  given 
him  of  his  Trial. 

jL.  C.  J.  When  was  that  ? 
Mr.  Att.  Gen.  On  fuefday,  my  Lord. 
E.  C.  J.  What  fay  you  to  it,  Mr.  Baker  ? 
Mr.  Baker.  My  Lord,  I  did  attend  Sir  John 
Freind  on  7'uefday  laft,  to  give  him  Notice  of  his 
Tryal  as  this  Day  ;  and  I  at  the  fame  Time  told 
him  if  he  would  name  his  Council  to  me,  I  would 
procure  an  Order  for  them  to  come  to  him.  The 
next  Morning  he  was  pleafed  to  name  to  me  Sir 
Bartholomew  Shower  ;  I  took  the  Liberty  to  tell 
him,  that  he  being  {o  concerned  at  the  Houfe  of 
Lords,  and  at  the  Committee  about  Parliamentary 
Bufinefs,  fbmc  other  Perlbns  that  had  named  him 
of  their  Council,  notwithftanding  Orders  were 
procured  for  him  to  go  to  them  as  their  Council, 
yet  by  that  Means  they  were  difappointed  of  him, 
and  great  Delay  was  given  to  the  Prifbners ;  and 
therefore  I  defir'd  him  to  confider  of  it,  and  to 
fend  to  Sir  B.ztholomew  Shower,  and  any  other 
Council  that  he  had  a  Mind  to,  and  know  their 
Pleafures,  whether  they  would  attend  him  ;  and 
if  he  would  fend  me  Word,  I  would  procure  an 
Order  for  him.  But  not  hearing  from  him,  I 
went  on  iVednefday  to  him  again,  and  he  faid  he 
had  fent  to  Mr.  Northey,  but  he  would  not  come 
to  him  till  he  had  fpoke  with  Sir  Bartholomew/ 
Shower,  but  he  would  fend  me  Word  that  Night, 
yet  he  did  not.  But  the  next  Day  came  Mr. 
Burleigh  to  me  to  the  Duke  of  Shrezvsbury's  Office, 
and  brought  me  the  Names  of  the  Perfons  that 
he  would  have  aflign'd  him  of  Council,  and  im- 
mediately I  procured  an  Order  for  it,  and  away 
he  went  with  it.  This  was  upon  the  ^burfday  j 
Mr.  Welden,  and  Mr.  Crcjfet,  or  one  of  them  were 
named  in  the  Order,  I  am  not  pofitive  which,  and 
Mr.  UnderbiUy  and  Mr.  Burleigh  were  to  be  ad- 
mitted 
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mltted  to  him.  Mr.  Burleigh  had  the  Order,  if  he 
did  not  carry  it  to  him  I  can't  help  that. 

L.  C.  7.  When  was  that  Order  for  the  Coun- 
cil ? 

Mr.  Baker.  It  was  upon  lljiirfday,  my  Lord. 

Fr.  My  Lord,  may  I  Ipeak  ? 

L.  C.  j.  Yes,  yes,  what  you  will. 

Tr.  My  Lord,'  the  Reafon  why  I  had  not  my 
Witneffes  was  this :  There  was  a  Gentleman,  one 
Colonel  Ct/Z',  Lieutenant  to  my  Lord  Lticas^  he 
undertook  to  go,  and  put  in  his  Name,  and 
three  more,  one  John  Neale^  and  one  Phijhps  to 
have  an  Order  to  go  about  to  look  after  my 
WitneflTes ;  but  they  did  not  put  in  any  one  of 
thefe  Names,  but  they  took  up  and  fecured  my 
Kinfman  CaJ^J,  and  put  him  into  the  Meflenger's 
Hands,  and  would  not  fufFer  me  to  have  any  of 
his  AfTiftance  ;  therefore  I  faw  what  a  Defign 
there  was  upon  me. 

Mr.  At.  Gen.  As  for  Mr.  CajJj^  there  was  very 
good  Reafon  for  it,  he  was  fecured  for  Sufpicion 
of  Treafon. 

L.  C.  J.  If  you  had  wanted  any  Witnelies,  and 
had  not  been  fo  fully  prepared  as  you  e:spe(aed 
to  be,  you  Should  have  moved  before  the  Tryal 
came  on  to  put  it  off. 

Mr.  Juft.  Kokcby.  But  my  Lord  put  a  Queftion 
to  you  before,  Can  you  fhew  any  Realbn  why 
thefe  Perfons  fliould  have  any  Malice  againft  you? 

Freind.  My  Lord,  I  was  not  fo  much  a  Law- 
yer as  to  know  thefe  Things  j  but  it's  a  hard 
thing,  that  a  Man  that's  innocent  muft  fufFer  at 
this  Rate  :  1  have  been  difappointed  in  every 
thing  ;  for  thefe  Gentlemen  have  not  been  per- 
mitted to  anfwer,  whether  they  are  Roman- 
Catholicks  or  no. 

Mr.  J.  Kokehy.  Nor  have  your  WitnefTesprov'd 
that  they  are  Roman-Catholicks,  but  only  that 
they  are  reputed  fo. 

L.  C  J.  Well,  I  can't  tell  what  Avail  that 
would  have  been  of,  if  they  had  been  proved  fo. 
Have  you  any  more  to  fay.  Sir  John  Freind.'' 

Fr.  No,  my  Lord,  I  leave  it  to  God,  and  you, 
and  the  Jury  to  confider  of  it. 

Mr.  Sol.  Gen.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury,  I  am  of  Council  in 
this  Cafe  for  the  King,  againfl  Sir  John  Freind, 
the  Prifoner  at  the  Bar  ;  and  it  comes  to  my 
Turn  to  fum  up  the  Evidence  that  has  been 
given.  Sir  John  Freind,  the  Prifoner  at  the  Bar, 
cannot  but  own,  that  he  hath  hitherto  had  a 
very  fair  Trial,  and  he  (hall  have  no  Reafon  to 
complain,  that  I  do  him  any  Injury  in  my  Part. 
I  am  fure  both  he,  and  you,  and  all  of  us,  very 
•well  remember,  when  Perfons  of  as  good  Qua- 
lity as  he  is,  or  better,  had  not  the  fame  Ufage 
or  Liberty  of  Defence,  in  fuch  Cafes  as  this 
Gentleman  has  had  :  And  though  all  Things  are 
very  well  now,  yet  the  Time  was,  within  all  our 
Memories,  when  Innocency  was  no  Safety  for  a 
Man's  Life,  much  lefs  for  his  Liberty  ;  and  when 
thofe  two  are  taken  away,  and  are  invaded,  Pro- 
perty fignifies  nothing.  The  Time  was,  when 
the  Proteftant  Religion,  and  the  Church  of  Eng- 
land, of  which  the  Prifoner  boafls  himfelf  to  be, 
(and  for  a  very  good  Reafon,  becaufe  it  is  the 
befl  of  Religions,)  I  fay,  the  Time  was,  when 
that  was  in  Danger ;  and  when  Popery  (for  which 
he  now  reflects  upon  the  WitnefTes)  was  like  to 
have  over-run  both  us  and  it ;  and  if  his  Ma- 
jelty,  with  the  Hazard  of  his  Life,  and  at  a  great 
Expence,  had  not  refcued  us,  there  is  nobody 


doubts,  but  that  all  that  we  feared  at  that  Time, 
would  have  been  made  good  upon  us  ere  now. 
And  it  is  a  melancholy  thing  to  confider,  that 
there  fhould  be  a  fort  of  People  amongfl  us,  fo 
in  Love  with  what  we  then  dreaded,  as  to  be 
continually  endeavouring  to  bring  it  about  again. 
And  it  is  an  ungrateful  thing,  when  his  Majefly 
ventured  his  Life  then,  and  has  done  it  feveral 
Times  fince  to  defend  us,  and  does  all  that  he 
can  to  keep  our  Enemies  at  a  Diftance,  there 
fhould  be  a  Party  of  Men,  that  do  what  they 
can  to  invade  their  Country,  to  deftroy  his  Ma- 
jefty's  Subje(5ts,  and  to  fall  upon  himfelf,  when 
he  is  prefent  amongft  us.  I  will  not  accufe  the 
Prifoner  at  the  Bar  particularly,  though  it  is 
plain  he  knew  of  it. 

Fr.  Know  of  it  ?  I  declare  before  God,  and 
the  World,  I  know  nothing  of  it. 

Mr.  Sol.  Gen.  This,  if  it  were  among  Equals, 
were  certainly  a  moft  ungrateful  thing,  when 
another  Perfon  is  fighting  in  my  Defence,  that 
I  fhould  defign  againfl:  his  Life,  or  when  he  does 
what  he  can  to  protedt  my  Eftate,  I  fhould  be 
invading  and  fpoiling  his. 

Gentlemen,  if  the  Prifoner  at  the  Bar  is  not 
Guilty  of  what  he  is  accufed  of,  and  what  you 
have  heard  the  Witnefs  give  Evidence  of,  then 
nothing  of  this  doth  relate  to  him  :  But  if  what 
has  been  given  in  Evidence  againft  him  is  true, 
then  the  Prifoner  at  the  Bar  is  one  of  thole  Per- 
fons, that  has  done  all  he  can  to  make  this  Coun- 
try, which  has  been  the  Place  of  Retreat  for  all 
Proteflants  to  fly  to,  from  Perfecution  in  their 
own  Countries ;  I  fay,  to  make  it  as  unfafe  for 
them,  as  that  from  which  they  came. 

Gentlemen,  The  Evidence  againft  him  is,  firfl, 
Mr.  Porter,  and  he  gives  it  in  Evidence,  that  at 
the  Old  Kings  Head  in  Leadenhall-fireet,  there 
was  a  Meeting  of  the  Prifoner,  and  Porter,  and 
feveral  others,  in  order  to  confider  the  beft  Means, 
how  to  bring  back  the  late  King  James  ;  and 
they  concluded  at  lafl,  that  the  beft  Means  would 
be  to  fend  fome  body  into  France,  to  advife  the 
late  King  James  to  borrow  of  the  French  King 
loooo  Men,  looo  Horfe,  looo  Dragoons,  and 
8000  Foot,  and  that  he  fhould  make  what  Speed 
he  could  to  land  with  them  here  ;  and  to  encou- 
rage and  invite  him  to  do  fo,  they  p^omifed  him 
their  Afllftance,  and  they  did  not  doubt,  but 
to  be  ready  to  meet  him  with  2000  Horfe  at  his 
Landing 

Gentlemen,  The  Perfon  that  was  pitched  upon 
to  go  upon  this  Errand,  was  Mr.  Cbarnock,  a 
Perfon  lately  executed  for  the  Trcafons  of  which 
he  was  attainted.  Mr.  Cbarnock  was  diffident 
whether  this  was  the  EffeA  of  fbbcr  Confidera- 
tion,  and  therefore  would  not  undertake  to  carry 
this  Meffage,  'till  there  had  been  another  Meet- 
ing of  the  fame  Perfons  j  to  fee  whether  they 
continued  in  the  fame  Mind.  Another  Meeting 
accordingly  was  appointed,  and  agreed  upon,  and 
that  was  at  Mrs.  Mount  joy's  Tavern  at  St.  James's, 
and  there,  he  fliys,  there  were  almoft  all  the  Per- 
fons that  were  in  Leadsnhall-Jireet ;  and  at  that 
Meeting  the  Queftion  being  ask'd,  Whether  they 
were  of  the  fame  Opinion,  that  Mr.  Cbarnock 
fhould  go  to  France  to  the  late  King  upon  that 
Mefiage,  that  I  told  you  of  before,  they  did  all 
agree  to  abide  by  the  old  Refolution  j  that  he 
fhould  go,  and  make  as  fpeedy  a  Return  as  he 
could,  and  bring  back  the  late  King's  Anfwer. 

Captain 


1 695-  0,  B. 


for  High-Trcafon 


6og 


Captain  Porter  tells  you,  that  Mr.  Charnock 
did  go  to  France^  and  comes  and  brings  Word 
back,  that  the  French  King  could  not  at  that 
Time  fpare  that  Force  that  was  then  defir'd  •  and 
{o  it  was  delay'd  at  that  Time,  becaufe  the  French 
King  was  not  at  Leilure  then  to  employ  his  Men 
in  this  Service  j  but  it  was  likely  to  have  taken 
Place,  but  very  lately,  if  the  Providence  of  God 
had  not  prevented  it. 

Gentlemen,  our  next  Witnefs  is  Captain  5to>, 
and  he  tells  you,  That  about  Two  Years  ago. 
Sir  John  Freind^  the  Prilbner  at  the  Bar,  (hew'd 
him  a  Commiflion  that  he  had  received  from  the 
late  King  Jaines^  to  raifc  a  Regiment  of  Horfe, 
of  which  he  was  to  be  Colonel ;  that  this  was 
figned  fames  Rex  at  the  Top,  and  counterfigned 
by  my  Lord  Melford^  and  it  was  in  Paper.  And 
that  there  was  a  great  many  Confultations  be- 
'  tween  Sir  Johii  Freind-,  himfelf,  and  others,  about 
the  Raifing  of  this  Regiment,  and  providing  Of- 
ficers for  it.  He  tells  you  he  was  to  have  been 
Lieutenant  Colonel,  and  was  to  procure  as  many 
Officers  and  Troopers  as  he  could  3  and  he  tells 
you,  he  did  procure  feveral  Officers  j  and  he 
names  them  ;  one  Fifuer  was  to  be  eldeft  Cap- 
tain, one  Vernatte^  and  one  Hall,  and  one  Ber- 
tram, and  that  Bertram  was  to  be  Lieutenant  to 
Blair  in  his  own  Troop. 

Gentlemen,  a  great  deal  of  the  Evidence  which 
Captain  Blair  has  given,  is  indeed  out  of  Sir  John 
Freind's  own  Mouth,  and  that  is  as  ftrong  an  Evi- 
dence as  poffibly  can  be  given  ;  and  he  does  for 
that  Purpofe  tell  ye,  that  he  faid  one  Evans  was 
to  be  a  Captain  of  Horfe,  and  one  Colonel  Slater 
was  grown  fo  much  in  Sir  fohn  Freind's  Favour, 
that  he  rivalled  Captain  Blair,  in  the  Opinion  of 
Sir  John  Freind  ;  and  Sir  John  Freind  for  that 
Reafbn  would  have  two  Lieutenant  Colonels, 
•whereof  Slater  was  to  be  one.   Captain  Blair  fays 


himfelf  to  one  Harrifon  or  Johnfon,  (for  it  feems 
he  goes  by  both  thofe  Names)  a  Prieft,  who 
had  an  Intercft  in  Piggott,  by  which  Means  he 
got  20  /.  of  Piggott,  and  this  he  fays  was  in  June 
or  July  laft. 

Then,  Gentlemen,  he  tells  you  afterwards,  he 
was  preffing  upon  Sir  John  Freind  to  have  ano- 
ther 20  /.  and  Sir  John  Freind  was  contented  he 
ffiould  have  it,  provided  he  had  it  from  Piggott, 
and  he  produces  ye  a  Letter  that  was  from  that 
very  Perfon,  the  Prifbner  at  the  Bar,  which  is 
to  that  Purpofe  ;  excufing  himfelf  that  Captain 
Blair  had  not  heard  from  him,  but  that  he  would 
meet  him  at  fuch  a  Time,  and  at  fuch  a  Coffee- 
houfe.  The  Matter  indeed  is  not  diredly  ex- 
prefs'd  in  Words,  but  at  the  Time  and  Place  the 
Prifbner  did  meet  Blair,  and  there  was  Harrifon 
and  this  Piggott,  and  there  5  /.  of  the  Jaft  20  /. 
was  paid  him  ;  and  the  other  15  /.  was  paid 
him  afterwards  ;  and  he  fwears  thefe  Two 
Twenty  Pounds  were  paid  to  him  by  Sir  John 
Freind,  upon  Account  of  the  Charge  that  Blair 
had  been  at  in  drinking  with  and  treating  thofe 
Men  who  were  to  be  engaged  with  Sir  John 
Freind  in  his  Regiment. 

Gentlemen,  he  tells  you  likewife,  that  Sir  7i9i»» 
Freind  told  him  he  had  written  a  Letter  to  Kino- 
James,  and  he  fhewed  him  this  Letter,  and 
this  was  at  that  Piggott's  Mother's  Houfe  ;  and 
when  Blair  read  it,  he  tells  you  he  thought  it 
was  fb  well  penned,  that  he  did  apprehend  Fer- 
giifon  muft  have  a  Hand  in  it,  and  that  it  was 
none  of  Sir  John  Freind's  ow  n  ;  and  that  upon 
this  Sir  John  Freind  was  angry,  that  he  (hould 
fufped:  that  Sir  John  was  not  the  Writer  of  this 
Letter  ;  all  this  fhews  an  Intelligence  with  King 
James,  and  makes  out  all  the  refl  of  the  intended 
Invafion  by  Kmgjames,  and  a  French  Force  here. 
Captain  Blair  likewife  tells  you.  Gentlemen, 


he  took  that  amifs,  that  any  one  befides  himfelf    t\\a.tS\r  John  Fenwick  had  Four  Troops  of  Horfe, 


fhould  be  in  that  Pofl,  and  refented  it  to  Sir 
John  Freind  i  and  therehreSir  John  Freind  found 
out  another  Office  for  Slater ;  and  that  was  to  be 
a  Captain  of  a  Troop  of  Horfe,  that  fhould  con- 
fift  of  Non-fwearing  Parfons,  and  which  were  to 
be  an  independent  Troop. 

Gentlemen,  He  tells  you  that  he  did  lift  feve- 
ral Men,  but  the  particular  Perfons,  tho'  he  has 
named  the  Officers,  he  did  not  fo  diflindlly  re- 
member, but  they  are  in  the  Paper  that  he  de- 
livered to  the  Council,  which  he  has  not  about 
him  :  He  tells  you,  that  Sir  John  Freind  told 
him,  that  one  Kicbardfon  was  another  Captain 
of  Horfe,  and  the  like  of  one  Mr.  Cole,  that  he 
was  to  be  a  Captain  likewife. 

He  alfo  acquainted  you,  Gentlemen,  that  he 


as  Sir  John  Freind  told  him,  by  way  of  Encou- 
ragement, which  were  all  ready  for  the  Service  ; 
and  that  Fergiifon  undertook  to  bring  a  Number 
of  Men,  and  was  to  be  one  himfelf  in  that  Party; 
and  all  this  was  to  be  put  in  Pradice  when  the 
I'hotilon  Fleet  came  about,  and  join'd  the  Brefi 
Fleet,  And  laflly  he  tells  you,  when  he  went 
in  the  Coach  with  Sir  John  Freind,  Sir  John  told 
him  they  muft  aft  very  warily,  and  be  very  good 
Husbands,  for  in  truth  it  had  coft  him  fb  much, 
that  if  the  Fleet  did  not  come  foon,  or  the  De- 
fjgn  fhould  mifcarry,  he  fhould  want  Money  to 
carry  on  his  Trade.  All  this  pofitive  Evidence 
is  of  the  Witneffes  own  Knowledge,  from  the 
Prifbner's  oNvn  Mouth. 

Againft   this  Evidence,  Gentlemen,  he  takes 


did  receive  from  Sir  John  Freind  feveral  Sums  of    Exception  ;  that  the  Two  Witneffes  are  Koman 


Money,  and  he  acquaints  you  in  particular  with 
the  Manner  how  ;  he  fays  that  Sir  John  Freind 
had  expended  100  /.  towards  the  300  /.  that  was 
paid  for  the  Efcape  of  Colonel  Parker  out  of  the 
I'o'wer  ;  and  that  Sir  John  Freind  was  to  be  re- 
imburfed  by  Monies  that  were  to  be  tranfmitted 
from  King  James  at  ^5"^  Germains.  He  tells  you 
that  Piggott  had  received  the  Money,  but  did 


Catholicks ;  but  this  is  no  Exception  to  their 
Evidence  at  all  ;  for  it  was  never  yet  allowed,  or 
indeed  objected,  that  I  know  of,  before,  that 
Ko?>jan  Catholicks  were  not  good  Witneffes.  A 
Roman  Catholick  may  be  an  honeft  Man,  not- 
withftanding  his  Religion  :  But,  I  think,  that 
every  body  knows  that  Men  who  have  been  ill  in 
tho'  Roman  Catholicks,  may,  as  to 


not  deal  with  Sir  John  Freind  fo  fairly  as  to  pay    thofe  particular  Things,  be  good  Witneffes.   Nay, 


it  to  him  ;  but  when  Captain  Blair  was  preffing 
on  Sir  John  Freind  for  fome  Money,  Sir  John 
Freind  was  contented  that  he  fhould  have  20  /. 
provided  he  got  it  from  Piggott  out  of  this  100  /. 
Captain  Blair  had  not  Intereft  enough  it  feems 
to  get  it  himfelf  from  Piggott,  but  he  applies 
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not  long  ago,  but  on  ll'edncfday  laft  we  produced 
fome  Witnefles,  who  wereRofiian  Catholick?,  and 
yet  allowed  for  good  Evidence,  tho'  ingaged  in 
that  horrid  Confpiracy  againft  the  Life  of  the 
King  i  and  if  any  thing  would  have  taken  off 
their  Evidence,  certainly  the  Guilt  of  iuch  a 
4 1  Crime 
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Crime  would  do  it,  more  than  the  Pretence  of 
any  particular  Perluafion  of  Religion.  Nay,  1 
muft  crave  Leave  to  fay  farther,  that  this  Ar- 
gument is  fo  fir  from  making  him  no  W  itnefs, 
That  it  makes  it  the  more  likely  he  doesfpeak  the 
Truth,  and  therefore  is  a  good  Witncfs.  For  tho 
Roi>iau  Catholicks  may  be  honed  Men,  yet  they 
are  more  likely  to  engage  in  luch  a  Defign  than 
any  other  Men.  And  1  think  1  may  very  late  y 
add  Sir  John  Freind  would  not  have  found  lo 
many  that  he  could  ingage  in  Ihch  a  Bufmels  as 
this,  that  were  of  any  Religion  but  the  Roman 
Cat'holick,  and  therefore  he  applied  himlcif  to 
thele  Perfons,  as  moft  likely  to  imbark  with  him 
on  fuch  a  Bottom. 

Gentlemen,  as  to  what  Courtney,  that  was 
brouc-ht  from  the  Gate-boufe,  fays  about  his  Dii- 
courfe  with  Captain  Blair  in  the  Prifon  ;  Captain 
Blair  has  upon  his  Oath  declared,  that  he  did 
not  go  lb  far  as  to  fay,  he  did  any  thing  againft 
his  Confcience,  but  only  Courtney  bid  him  take 
care  what  he  fwore,  and  prels'd  him  no  farther. 
He  pretends  he  came  cafually  into  B'airs  Cham- 
ber but  it  is  plain  he  intruded  into  his  Room  j 
for 'it  is  fworiiby  the  Jay  lor,  and  £tor  himieh, 
that  he  had  given  Direftions  none  (hould  come 
into  his  Room  but  his  Wife,  fo  that  does  not 
difcountenance  the  Evidence  of  Blair  at  all,  and 
if  you  do  believe  what  our  WitnefTes  have  laid, 
Captain  Porter  and  Captain  Blair,  then  Sir  John 
Freind  is  guilty  of  all  the  Crimes  that  are  charged 
upon  him  in  this  Indidment,  and  I  hope  you'll 
be  fo  juft  to  your  Prince,  to  your  Country,  and 
to  your  felves,  as  to  find  him  Guilty  accordingly. 
Mr.  Cowper.  If  your  Lordfhip  pleafes,  fpare 
me  a  Word  on  the  fame  Side.  My  Lord,  I  do 
not  trouble  your  Lordfhip  out  of  an  Apprehen- 
fion  that  there  is  any  thing  neceffary  to  be  faid 
to  the  Court  in  this  Matter,  or  for  the  Satisfadion 
of  the  Jury,  but,  ifpoffible,  that  we  might  con- 
vince the  Prifoner  at  the  Bar,  that  he  has  had 
no  hard  Meafure,  in  this  Profecution,  meeted  to 
him,  but  that  he  is  proved  Guilty  of  the  Crime 
of  which  he  ftands  accufed,  and  that  really  there 
is  no  Weight  at  all,  in  the  Defence  which  he  has 
made. 

The  firft  Part  of  it  goes  to  difcredit  one  of 
our  Evidences, Captain  Blair,  from  fome Difcourie 
that  he  would  objedt  to  have  pafs'd  between  him 
and  the  Perfon  here  produced,  in  the  Prifon  of 
the  Gate-boufe.  And  the  firft  Part  of  that  Dif- 
courfe  was,  upon  Blair  s  firft  coming  into  the 
Prifon  ;  and  as  to  that  Time,  the  Objedion  a- 
mounts  to  no  more  than  this ;  that  Captain  Blair 
would  not  confels,  when  he  was  pump'd  by  a  Fel- 
low Prifoner,  that  he  was  engaged  in  fo  horrid  a 
Defign  :  What  Weight  there  is  in  fuch  an  Ob- 
iedlion,  truly  1  cannot  fee,  but  will  leave  it  to 
any  Man's  Judgment  to  confider,  That  a  Man, 
when  he  is  frefhly  taken  upon  fuch  an  Occafion, 
does  not  immediately  confefs  his  Guilt  to  every 
Body  that  meets  him,  nay,  to  Perfons  that  would 
not  have  lik'd  him  for  making  fuch  a  ConfelTion, 
but  perhaps  would  have  deftroy'd  him  in  Prifon 
for  fo   doing. 

The  other  Difcourfe  was  upon  Friday,  the 
next  Day,  I  think,  before  Captain  Blair  went 
to  Hicks's-Hall,  to  his  Examination  ;  and  then  he 
intrudes  himleif  into  Blair's  Chamber,  when  he 
lay  very  U  upon  the  Bed,  accofts  him  with  a 
Cup  oi  hiandy  in  his  Hand,  and  with  good 
Advice  at  the  fame  Time,  that  he  fhouid  take 


great  Care  in  what  he  fliould  fay  at  Hicks's-Hall, 
and  the  like  :  And  then  Captain  Blair,  it  feems, 
did  exprefs  fome  Reludancy  in  the  Thing  he 
was  going  about,  as  if  it  were  againft  his  Mind 
and  Inclination.  If  that  were  true,  (thougli 
Captain  Blair  denies  it  pofitively  upon  his  Oath) 
yet  it  was  no  more  than,  I  am  willing  to  obferve 
for  the  Prifoner,  Captain  Blair  did  exprefs  here, 
when  he  firft  came  into  Court  ;  and  it  is  no 
more  than  what  is  natural,  fince  the  Prifoner 
had  been  his  Friend  and  Intimate,  and  he  was 
going  to  depofe  that  againft  him,  which  was 
likely  to  prove  fatal  to  him. 

My  Lord,  As  to  another  Part  of  his  Defence, 
it  confifts  chiefly  in  this :  The  Evidence  brought 
to  prove,  that  the  King's  WitnefTes  are  reputed 
Roman  Catholicks,  and  that  the  Prifoner  is  a 
reputed  Proteftant  of  the  Church  of  England. 
If  that  be  true  too,  all  that  can  be  rationally  and 
fairly  colleded  from  thence  is  this,  that  they 
(the  Witneffes  I  mean)  when  they  engaged  in 
fuch  a  black  and  execrable  Defign,  might  be 
very  good  Fapiil:s ;  but  I  am  fure  it  will  be  agreed. 
That  the  Prifoner  in  {o  doing  was  a  very  bad 
Proteftant. 

My  Lord,  he  objedts  to  their  Evidence  this 
likcwife,  That,  if  they  be  Papifts,  they  may  be 
abfolv'd  by  the  Pope,  or  their  Priefts,  though 
they  fhouid  fwear  falfely.  PofTibiy  that  may 
be  fo,  for  ought  I  know ;  I  confels,  1  am  not 
very  well  acquainted  with  the  Principles  of 
that  Religion  :  But  this  I  dare  fay,  that  every 
one,  who  has  heard  what  has  been  fvvorn  by 
them,  will  think  it  fb  great  a  Diflervice  to  the 
Popifh  Caule  and  Intereft,  that  it  vvill  be  one 
of  the  laft  Things  their  Priefts  will  ever  abfblve 
them  of 

My  Lord,  there's  another  Matter  the  Prifoner 
has  thought  fit  to  infift  upon  ;  he  has  brought 
two  or  three  Clergy-men  to  depofe,  that  when 
ever  he  difcourfed  with  them  (it  feems  at  all 
Times)  he  was  talking  about  being  in  a  Plot, 
and  very  readily  told  his  Refolution  not  to  be 
in  any.  It  feems  it  ftill  fwam  uppermoft  ;  his 
ProfefTions  were  made  very  cauleleily  :  For  they 
all  fay  nothing  introduc'd  them  ;  but  of  his 
own  meer  Motion  he  was  always  declaring  he 
was  not  then  in  a  Plot,  nor  ever  would  be. 
I  have  heard,  that  one  Way,  weak  Men  and 
Children  often  difcover  their  Knowledge  of  a 
Secret  intruded  to  them,  is,  by  a  repeated  and 
unnecefTary  declaring,  that  they  know  nothing  of 
the  Matter. 

My  Lord,  in  the  next  Place  for  his  Defence, 
he  juft  offered  a  Point  of  Law  ;  but  the  Court 
fb  well  fatisfied  him  in  that,  that  1  think  he  waved 
it.     He  alledged,  that  a  bare  Confpiracy  to  levy 
War  is  notTreafbn  ;  and  the  Court  did  him  right 
in  declaring  (as  God  forbid  but  they  fliould)  that 
it    is   not  Treai'bn  :  But  1  defire  the  Gentlemen 
of  the  Jury  would  confider  that  the  Prifoner  at 
the  Bar  is  not  accus'd  barely  of  a  Confpiracy  to 
levy  War,  but  you  are  told  to  what  End   that 
War  was  to  be  levied,  to  join  the  late   King  up- 
on his  Delcent  into  this  Kingdom  with  a  French 
Power,  in  order  to  drive  his  Majefty  out  of  the 
Kingdom,  and  to  depofe  him  from  the  Crown  ; 
which  is  a  Killing  him  in  the  Eye  of  the  Law  : 
And  that  is  HiL;h-Treaibn  by  whatever  Means 
they  intended  to   effedt  it  ;    whether    by  War 
or   a  Stab,    or   any    other    Manner,    it    is  in- 
different. 

In 
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tn  the  next  Place,  my  Lord,  1  would  not  take 
Notice  of  another  Part  of  his  Defence,  which 
had  been  better  let  alone,  wherein  he  admits 
that  he  was  prefent  at  the  two  Meetings  he 
is  accufed  to  have  been  at  by  Porter  j  but 
he  only  differs  in  one  Point,  that  there  was 
nothing  talked  then  but  general  and  indiffe- 
rent Diicourfe.  The  Witnefles  have  fworn 
what  tlie  Diicourfe  was,  and  you  will  weigh 
the  one  againft  the  other ;  his  Affirmation  of 
a  Thing  unlikely  in  Defence  of  himfelf,  and 
what  is  dcpofl'd  upon  Oach  by  the  King's  Wit- 
nefles to  the  contrary. 

My  Lord,  there  is  one  thing  more  1  would  take 
Notice  of,  and  that  is  the  Evidence  of  Mr.  Ber- 
tram, which  we  do  not  produce  as  a  direft  Evi- 
dence againft  the  Prifbner  at  the  Bar,  but  as  a  Con- 
firmation of  what  was  fworn  by  Blair.  And  it 
does  fhew  that  the  Matter  fworn  by  Blatr,  was 
not  of  late  devifed  out  of  Malice,  or  otherwife, 
to  deftroy  the  Prifoner;  for  that  Blair  acquaint- 
ed Bertram  with,  and  dilcourfed  him  about 
the  principal  Matters  of  Padt,  that  are  now 
fworn,  at  leaft  Two  Years  ago ;  and  befides  his 
Evidence  and  the  Evidence  oi Blair  concur  in  this 
Particular,  that  he  was  to  be  Lieutenant  in  Blair  s 
Troop. 

My  Lord,  fuch  a  Concurrence  of  Evidence  and 
other  Circumftances  in  this  Matter,  greatly  in- 
crcafe  the  Weight  of  the  Proof  againft  the  Pri- 
Ibner,  efpecially  when  there  is  nothing  material 
alledged  by  him  in  his  Defence,  and  therefore  I 
fhall  trouble  your  Lordfhip  no  further. 

L.  C  J.  Look  ye.  Gentlemen  of  the  Jury,  Sir 
John  Freiiid,  the  Prilbner  at  the  Bar,  is  indidled 
lor  High-Treafon.  The  Trealbn  that  is  mention- 
ed in  the  Indidtment  is  Confpiring,  Compaffing, 
and  Imagining  the  Death  and  Deftrudion  of  the 
King.  1  o  prove  the  Confpiracy  and  Defign  of 
the  King's  Death,  there  are  two  principal  Overt- 
Adts  that  are  mainly  infifted  upon.  The  one  is 
the  Confulting  and  Agreeing  with  divers  others 
to  fend  Mr.  Charnock  into  France  to  King  James, 
to  defire  him  to  perfuade  the  French  King  to  fend 
over  Forces  here  to  aflilt  them ;  who  were  to 
furnifh  other  Forces  for  the  raifing  of  a  War  with- 
in this  Kingdom,  in  order  to  depofe  the  King ; 
and  accordingly  Mr.  Charnock  was  fent  upon  that 
Defign.  The  other  Overt-Adt  is  the  Prifoner's 
having  a  Commiflion  from  the  late  King,  and 
preparing  and  directing  Men  to  be  levied,  and 
to  be  ready  to  be  in  a  Regiment,  of  which  Sir 
John  Freind  was  by  that  CommifTlon  to  be  Colonel, 
and  this  was  always  to  afTift  in  the  Reftitution  of 
King  James,  and  in  order  thereunto  in  the  Depo- 
fing  and  E'xpulfion  of  King  IVillurin. 

Thefe,  Gentlemen,  I  tell  you, are  the  two  Overt- 
Adts  that  are  principally  infifted  upon  -,  and  to 
prove  Sir  ^oZ'7;Fm?2rf  guilty  of  thefe  there  aretwo 
Witnefles  that  have  been  produced,  the  one  is  Capt. 
Porter,  who  fpeaks  to  the  firft,  the  other  is  Capt. 
Blair,  who  fpeaks  to  the  fecond. 

Captain  Porter  tells  you,  that  the  latter  End  of 
May,  or  the  Beginning  of  June  laft,  that  he  and 
Sir  John  Freind.,  and  others  that  he  mentioned, 
were  at  the  Kings-head  'Ta^vern  in  Lcadenhall-fireet, 
and  there  they  entered  into  a  Difcourle  about  the 
Returning  of  the  late  Yimg  James ;  and  they  did 
confider  among  themfelves  which  was  the  moft: 
effedtual  Way,  and  what  were  the  moft  probable 
Means  to  have  him  reftored  :  And  thereupon  it 
>vas  agreed  among  them,  that  they  would  icnd 
Vol   IV 


6ii 

a  MeflTenger  \nto  France  to  him,  to  defire  him  that 
he  would  follicit  the  French  King  to  furnilh  him 
with  loooo  Men,  to  be  fent  into  England,  Sooo 
Foot,  I  GOO  Horfc,and  looo  Dragoons ;  and  they 
did  agree,  that  wheil  thefe  Forces  were  fent, 
confifting  of  this  Number  of  iVIen,  then  they 
would  be  ready  to  meet  and  join  them  with  2000 
Morfe,  every  one  of  them  was  to  furnifh  his  Quota ; 
to  which  Sir  John  Freind  did  exprefly  agree.'  The 
Mefl[enger  that  they  agree  to  fend  was  with  them 
in  Company,  and  heard  the  Coniult,  which  was 
Mr.  Charnock,  who  was  lately  tried  and  fince 
executed. 

This  being  at  that  Time  determined,  Mr.  Chat- 
nock  intended  to  go  upon  the  Execution  of  that 
Defign,  and  made  ready  for  his  Journey :  But  be- 
fore he  went,  he  had  a  Defire  to  m.eet  with  the 
Company  again,  and  have  a  further  Difcourfe 
upon  this  Matter,  to  iec  whether  they  did  perle- 
vere  in  the  Refolution  they  had  fo  taken.  There 
was  another  Meeting  about  a  Week  or  a  Fortnight 
after,  which  was  at  Mr.  Mount  joys,  a  Tavern -in 
St.  James\-peet,  where  met  Sir  John  Freind,  Cap- 
tain porter,  and  divers  others  of  the  Company 
that  were  before  at  the  Kings-head.  And  there 
they  entered  into  a  Debate  of  the  Matter  again  j 
the  Queftion  there  was,  whether  Mr.  Charnock, 
fhould  be  fent  into  France,  as  it  was  formerly  agreed, 
and  there  it  was  again  determined  he  fhould  go, 
to  which  he  agreed,  and  Capt.  Porter  fays,  that  he 
did  go  about  two  or  three  Days  after. 

Mr.  Porter  tells  you  farther,  that  about  the  time 
that  Mr.  Charnock  came  back,  Mr.  Porter  was  in 
Prifon,  and  he  did  not  fee  him  upon  his  firft 
Return,  but  afterwards  he  met  and  fpoke  with 
him,  and  asked  him  what  was  the  Enedl  of  his 
Negotiation,  and  Mr.  Charnock  told  him,  that  he 
had  done  as  he  was  diredted  ;  that  he  hnd  been 
with  King  James,  and  he  had  fpoke  to  the  French 
King,  but  the  Anfwer  returned  was  this.  That 
the  French  King  had  Occafion  for  his  Forces  that 
Year  to  be  otherways  imployed,  and  therefore  he 
could  not  furnifh  fuch  a  Number  of  Men  that 
Year ;  and  Mr.  Porter  asked  him  whether  he  had 
been  with  the  reft  of  the  Gentlem.en,  and  ac- 
quainted them  therewith;  and  he  faid  he  had. 
This  is  the  Subftance  of  Mr.  Porters  Evidence ; 
whereby  you  may  perceive  what  the  Meetings 
were  for,  what  Refolutions  were  there  taking,  and 
what  was  the  Iffue  and  Effedl  of  them. 

The  next  W^itnefs  is  Captain  5/^/r,  and  his  Evi- 
dence goes  to  the  other  Part,  that  is,  to  Sir  Jchii 
Freind's  having  a  Commiflion  from  the  late  King 
James,  and  engaging  him  and  others  to  be  in  his 
Regiment,  whereof  Sir  John  was  to  be  Colonel, 
and  the  providing  of  Officers.  And  for  that  the 
Evidence  ftands  thus. 

Captain  Blair  tells  ye,  that  about  two  or  three 
Years  ago,  he  was  with  Sir  John  Freind  at  his  Lodg- 
ings in  Surrey-fireet,  and  there  he  did  producea 
Commiflion  that  he  had  from  King  James  to  be 
Colonel  of  a  Regimeiit  of  Horfe;  he  was  to  raife 
it  himfelf,  and  was  to  appoint,  and  provide  what 
Officers  he  thought  fit.  Lie  fays,  he  read  the 
Commiflion  and  it  was  figned  at  the  Top  James 
Rex,  and  counterfigned  at  the  Bottom  Me/fort ; 
this  he  is  pofitive  in,  and  farther  that  Sir  John 
Freind  did  promife  that  he  fhould  be  Lieutenant- 
Colonel  of  this  Regiment,  and  alfo  defired  that 
Captain  Blair  would  get  as  many  Men  as  he  could, 
and  that  there  were  other  OfHcers  that  were  ap- 
pointed in  that  Regiment,  and  particularly  one 
4  I  2  FiJJjer 
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Fijher  was  brought  to  Sir  John  Freind  by  Captain 
Blair,  to  be  his  firft  Captain,  and  one  Colonel  Sla- 
ter who  was  much  in  Favour  with  Sir  John  Freind^ 
was  to  have  been  another  Lieutenant  Colonel ; 
for,  raid  Sir  John  Freind,  I  have  a  mind  to  him  to 
be  my  Lieutenant  Colonel,  and  though  you  are  fo 
vet  it  is  no  Matter  if  we  have  two  in  this  Re- 


too 
giment 


thans  Coffee-houfe  to  St.  Martins  le  grand^  there 
was  a  Difcourfe  between  them ;  and  Sir  John  Freind 
faid,  For  his  part  he  would  not  ftir  till  fuch  time 
as  the  T'honluH  Fleet  was  come  about,  and  joined 
with  the  Brcjl  Fleet.  That  he  did  think  he  was  in 
Danger  of  being  apprehended  when  it  came  about, 
and  therefore  Captain  Blair  was  to  fculk  till  then, 


vini^ML      at  which  Blair  took  very  great  Offence,    as  he  himfelf  told  him  he  would  do,  hut  yet  he 
andexprefredasmuchtoSir^oZwFwfirf,  where-    fhould  get  what  Men    he  could.    And   this  is  a 


independent    Troop!^    that  fhould  be  compofed  vafion  which  was  expeded. 
of  Non-Swearing  Parfons,    and  that  (hall  latif-         It  feems  two  Years  ago,  there  being  a  great 

r-  ,.  Intimacy  between  Blair  and  Sir  Jchn  Freind,  as 

^  And  Sir  John  Freind  did  intruft  Captain  Blair  appears  by  all  the  Evidence,  Blair  was  acquainted 

with  the  providing  of  Men  and  managingof  them,  with  this  Defign.    For  you  are  told  of  the  Letter 

And  Captain  Blair  tells  you,  he  was  at  a  great  that  was  writ  by  him  to  King  James,  which  he 

deal  of  Charge    and  laid  out  diverfe  Sums  to  ca-  fhewed  to  Captain  Blair,  and  it  was  concerning 

refs  them    and' keep  them  together,  and  wanting  his  Regiment  j  he  fays,  that  Sir  Jo/w  Fr^/wt^  own'd 

Money  to'  proceed  in  that  Affair,  he  came  to  Sir  he  writ  that  Letter  himfelf,  that  Blair  did  read 

John  Freind,  and  made  great  Complaints,  that  he  the  Letter  and  finding  it  fo  well  penn'd,  he  faid, 

wanted  Money  to  carry  on  the  Defign,  by  obliging  that  he  thought  Fergujon  had  a  Hand  in  it,   at 

the  Men  to  keep  together,  and  therefore  prefTed  which  Sir  John  Freind  was  angry  ;  but  Blair  fays, 

to  Sir  John  Freind  to  furnilh  him  with  fome  Mo-  the  Letter^was  concerning  the  Regiment  of  which 


Sir  John  Freind  was  Colonel. 

Then,  Gentlemen,  you  have  Bertram  called  to 
prove,  that  Blair  did  tell  him,  that  he  was  to  be 
his  Lieutenant  Colonel,  which  was  long  before 
there  was  any  Thoughts  of  any  Difcovery  of  this 
intended  Invafion,  and  before  the  Difcovery  of 
the  Plot  of  Affaffination,  which  Sir  John  Fretnd 


neyj   fays  Sir  John,  There  is  loo/.  due  to  me, 

beca'ufe  I  laid  down  loo/.  to  further  the  Eicape 

of  Colonel  Parker,  and  Piggot  has  received  it,  and 

had  Diredions  to  pay  it  me,  but  I  cannot  yet  get  it. 

You  (hall  have  20/.  out  of  that  100/.  if  you  can 

get  it.     Well,  but  how  is  that  20  /.  to  be  had  ? 

It  feems  there  was  one  Harrifon  or  Joh7ifon  a 

Prieft    who  had  fomc  Interefl  in  this  Piggot,  and     did  own  he  hadlbme  Knowledge  of,  but  he  diflik 

he  was  to  help  him  to  it;    and  thereupon  the     edit,    and  faid  it  would  ruin  King '7^??/<rj's  Affairs. 

20/.  was  actually  paid  the  latter  End  of  June  or     So  that,  Gentlemen,  I  think  this  is  the  Sum  and 

the  Beginnint^  of  7«/y  lafl.    This  20 /.  he  fwears     Subftance  of  the  Evidence  that  has  been  given 

he  did  receive  upon  that  Account,  by  the  Diredlion    upon  this  Occafion  againfl  Sir  John  Freind,  to  in- 

of  Sir  John  Freind,  to  be  fo  imployed  as  you  have    duce  you  to  believe  him  to  be  guilty  of  this  Crime 

been  told.  with  which  he  now  ftands  charged. 

Then  Captain  Blair  had  Occafion  for  more  Mo-        But  now  you^are  to  confider  what  Sir  John  Freind 


ney,  which  was  fome  time  after  Michaelmas  lafl, 
which  was  to  be  employed  as  the  former  was : 
and  he  was  very  importunate  to  obtain  it  of  Sir 


fays  on  behalf  of  himfelf  In  the  'firfl:  place, 
he  makes  an  Objection  againft  the  Credit  of  all 
thcfe   WitnelTes,  that    they  are  not  to  be  belie- 


John  Freind;  at  length  he  did  obtain  it,  as  he  tells  ved^  becaufc,  fays  he,  they  are  known  or  reputed 
you  and  th'e  Manner  how.  He  produces  a  Letter  to  be  Roman  Catholicks  and  Papifts,  and  their 
under  Sir  John  Freind's  own  Hand,  which  feems     Confcicnces  and  their  Oaths  are  large,  efpecially 


to  be  an  Anfwer  to  a  Letter  that  Capt.  Blair  had 
fent  to  him  before,  he  thinks  it  to  be  his  own 
Hand,  for  he  is  acquainted  with  his  Hand-wri- 
ting. But  that  is  not  all  to  prove  it  his  Hand, 
for  the  Contents  of  the  Letter  are  remarkable, 
which  are  about  the  Payment  of  Money  to  Blair : 
The  Letter  bears  Date  on  a  7'uefday  Morning,  and 
is  direifledto  Captain  S/^/V;  and  a  Porter  brought 
as  he  thinks,  to  his  Houfe;  and  thereby  it  was 


when  they  think  they  can  do  an  Injury  to  any  Pro- 
teftant;  and  therefore  they  are  not  to  be  allowed 
as  Witneffes,  at  leaft  their  Credit  is  not  fufficient 
to  induce  a  Jury  to  believe  them.  At  firft  indeed, 
he  urged  there  was  a  Statute  and  a  Law  that  did 
difable  them  from  being  Witncfics;  but  I  muft 
tell  you  there  is  no  fuch  Statute,  nor  indeed  is 
their  being  Papifts  any  Dim'nuticn  at  all  to  the 
Credit  of  their  Teftimony  :  For  Papifts  are  legal 


appointed  they  fhould  meet  on  I'hurfday  next  at    Witneffes,    and    though    there  are    fcvere  Laws 

7o>wf/^vVs  Coffee-houfe  about  the  Hour  of  Twelve,    to  punifh  them  for  their  Non-conformity  to  the 

And  accordingly  Captain /?to>  came  to  7o«<3f^^»'s    Church  of  England,  and  for  other  their  Popifh 

Coffee-houfe,  where  he  accordingly  met  with  Sir     Pradtices ;    yet   I  know  of  no  Law  that  renders 

John  Freind,  and  there  was  Harrifon  the  Prieft,  and     them  infamous,  or  incapable  of  being  Witneffes. 

Pi77ot,  and  there  he  does  receive  a  Sum  of  Mo-     For  you  are   to  confider  Papifts  are  Chriftians 

ney  upon  the  fame  Account :    So  that  now  the 

Proof  of  this  Letter  docs  not  depend  barely  upon 

the  Knowledge  of  the  Hand,  but  the  Contents 

of  it,  and  the  llibfequent  Metting  at  the  Time  and 

Place  mentioned  in  the  Letter,  is  a  great  Evidence 

that  it  was  Sir  John  Freind's  Hand-writing,  and 

more  Moncv  is  proved  to  be  actually  paid  in  the 

Prtrmce  of  Sir  John  Freind,   which  is  the  moft 

material  Part  of  the  Evidence.     And  you  are 

told  further,  that  as  Sir  John  Freind  and  Captain 

Blair  were  going  together  in  a  Coach,  from  Jona- 


and  fwearby  the  fame  Evangelifts  thatProteftant* 
do ;  and  as  for  that  Suppofition,  that  they  look 
upon  Proteftants  as  Hereticks,  and  can  have  a 
Difpenfation  for  any  Oaths  that  they  take  againft 
them ;  you  are  to  confider,  as  it  has  been  very 
well  obferved  by  the  King's  Council,  that  they 
are  never  like  to  obtain  any  Difpeniation  or  Par- 
don, if  they  fhould  forfwear  themfclves  to  defeat 
the  Defigns  of  the  Popifh  Party;  and  therefore 
it  is  a  very  inconfiderabic  Objedion,  and  in  this 
Cafe  hath  no  Weight. 

But 
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Bin  then  he  docs  infifl:  upon  it,  that  Captain 
Blair  is  not  to  be  believed  j  and  there  are 
two  ObjeAions  he  makes  againft  him.  Firft, 
'i  hat  be  did  deny  that  he  knew  any  thing 
ot  the  Plot.  For  Blair  being  upon  this  Oc- 
tafion  brought  Frifoner  to  the  Gate-houfe^  and 
afterwards  upon  a  Difcourfe  of  fome  News  in 
the  Flying  Poft,  wherein  it  was  mentioned,  that 
Captain  Blair  had  confcls'd  ail,  and  made  a  full 
Dilcovery,  and  thereupon  he  fhould  fay,  He  was 
innocent  of  the  Plot,  and  knew  nothing  of  it. 
You,  Gentlemen,  are  to  confider  the  Weight  of 
this  Objedticn.  Firft,  Suppofe  he  had  faid  fo,  it 
might  be,  he  was  not  willing  (as  he  was  not 
oblig'd  )  to  own  itj  and  would  not  confels  it  at 
that  time,  and  to  thofe  Perlbns.  It  was  not  his 
latereft  and  Prudence  to  be  too  open  ;  and  there- 
fore it  does  not  follow,  but  becauie  a  Man  would 
not  truft  others  with  his  ConfeiTion,  but  deny'd  his 
Knowledge  of  a  Plot  when  there  was  no  Occafion 
for  him  to  own  it,  that  now  he  fwears  it  pofitively, 
therefore  he  fnould  fwear  falfely. 

B'-t  Secondly,  Captain  Blair^  who  was  called 
for  the  Vindication  of  himfelf,  and  his  Teftimo- 
ny,  h<is  upon  his  Oath  declared  to  you,  that  he 
did  not  lay  he  knew  not  any  thing  of  the  Plot, 
but  d;d  deny  any  Concern  in,  or  Knowledge  of 
the  AfTafliiiation.  Now  this  Bufinefs,  for  which 
Sir  yobii  Fretnd  is  tried,  is  not  for  being  a  Party 
in  the  defigned  Anfdffination,  but  of  a  Defign 
with  Force  to  depole  the  King,  and  reftorc  King 
Jdvies. 

Then  as  to  the  other  Matter  that  was  upon  Fri- 
day  Night  laft  ;  Courtney  the  Witnefs  fays,  that 
he  came  to  Captain  Blair's  Chamber,  and  took 
Notice  of  his  being  to  be  a  Witnefs  at  Hicks's- 
hall  the  next  Day,  and  faid,  I  pray  God  diredl 
you  i  and  he  fays  his  W  ife,  then  prefent,  faid  it 
was  againll:  his  Confcience,  and  he  fcemed  to  be 
in  very  great  Trouble  about  it,  and  owned  as 
much.  But  now  Captain  Blair  himfelf,  being  ex- 
amined upon  his  Oath,  does  deny  pofitively,  that 
either  he  or  flie  faid  any  fuch  thing  as  that  it  was 
againft  his  Confcience:  He  fays,  that  Courtney 
got  in  to  him  on  Purpoic  to  furprize  him, 
and  he  was  aware  of  it,  and  his  Defign  being 
to  keep  himfelf  free  from  all  Company,  he 
gave  Direclions  to  the  Keeper  (as  the  Keeper 
himfelf  fwears)  to  let  no  Body  come  to  him 
but  his  Wife  ;  and  Mr.  C^wrr/;*?)' intruded  him- 
felf upon  him. 

Befides,  Gentlemen,  you  are  to  confider  the 
Probability  of  that  which  Mr.  Courtney  faith : 
When  a  Man  is  to  be  a  Witnefs  the  next  Day 
upon  a  Bill  of  Indidilment  before  a  Grand  Jury, 
that  he  fliould  be  fo  indifcreet,  as  to  tell  any  Bo* 
dy  he  was  going  to  fwear  againft  his  Confcience, 
is  ftrange  and  very  unaccountable.  You  are  there- 
fore to  confider  of  this  whole  Matter,  what  Evi- 
dence Captain  Blair  has  given,  and  the  Import  of 
it,  and  the  Weight  and  Credibility  of  that  Evi- 
dence which  is  given  againft  him. 

Then  Sir  John  Fretnd  infifts  upon  another  Mat- 
ter: Says  he,  I  am  a  Proteftant,  and  it  is  not 
likely,  that  I  that  am  a  Proteftant  fhould  confpire 
with  Papifts  againft  Proteftants ;  and  for  that  he 
has  called  eight  Witneffes,  who  tell  you  they 
have  known  him,  fome  twenty  Years,  fome  more, 
others  ten,  and  that  they  have  frequently  con- 
verfed  with  him,  and  never  knew  that  he  was 
ever  popifhly  affeded,  and  they  have  been  fre- 
quently in  his  Company  fince  the  Revolution,  and 


they  never  knew  that  at  any  time  he  refle^ed  up= 
on  the  Government;  nay,  I  think  one  did,  that 
once  he  did  reprove  a  Man  for  talking  undeccntly 
of  the  Government;  chat  he  ufed  conftantly  to 
go  to  Church  four  or  five  Years  ago  (though 
there  is  no  Account  of  that  fince  ).  And  particu- 
larly there  is  one  Mr.  Lupton  that  was  his  Chaplain, 
and  he  tells  you  he  was  in  his  Houfe ;  and  there 
he  read  the  Common-Prayer  in  the  Family  fince 
the  Revolution,  and  pray'd  for  the  King  and  the 
late  Queen,  and  Sir  John  Fretnd  was  often  prefent 
at  the  Prayers,  and  particularly  when  he  prayed 
for  the  prefent  King,  and  the  late  Queen ;  but 
he  fays  he  himlelf  has  been  gone  thence  five 
Years,  and  has  been  little  converfant  with 
him  fince. 

There  is  another  Witnefs  tells  you,  he  has 
been  in  Sir  John  Freiud's  Company  divers  times, 
whom  he  believes  to  be  a  Proteftant  of  the 
Church  of  Em  land,  and  hath  had  a  Difcourfe 
concerning  the  prefent  Government ;  and  that 
Sir  John  Fretnd  faid,  that  tho'  he  could  not 
take  the  Oaths,  and  thereby  conform  to  the 
Government,  yet  he  was  refolved  to  live  qui- 
etly under  it ;  and  would  not  engage  in  any 
Manner  of  Plot  ;  for  he  that  catched  him  in 
the  Corn  fhould  put  him  in  the  Pound. 

This  is  the  Sum  and  Subftance  of  the  Evidence 
on  both  Sides ;  and  you.  Gentlemen,  are  to  con- 
fider the  Weight  of  this  Part  of  his  Defence  too  j 
whether  it  be  a  fufficient  Anfwer  to  the  Evidence 
given  againft  him,  and  has  Weight  enough  to  out- 
ballance  what  the  Witneffes  for  the  King  have 
fworn  ?  For  although  he  was  a  Proteftant,  yet  it 
is  plain  he  had  no  great  Liking  to  the  Govern- 
ment ;  and  therefore  would  not  take  the  Oaths  j 
and  though  he  was  prefent  at  theCommon-rrayer, 
when  the  King  and  Queen  were  prayed  for,  yet 
whether  he  joined  in  thofe  Prayers  is  very  uncer- 
tain. There  are  a  great  many,  who  are  not  very 
well  affedted  to  the  prefent  Government,  that 
come  to  Church,  and  are  prefent  at  the  publick 
Prayers ;  but  it  may  be  a  very  great  Doubt  whe- 
ther they  join  in  their  Prayers  for  the  prefent  Go- 
vernment or  no ;  his  Confcience  that  fcrupleJ 
the  taking  the  Oaths,  might  fcruple  that  tooj 
but  whether  Sir  John  Freind's  being  a  Proteftant, 
and  his  Declaring  he  would  never  be  in  a  Plot, 
be  a  fufficient  Proof,  that  therefore  he  never  was 
in  one  $  and  that  his  former  Difcourfe  of  that 
Kind  fhould  difcredit  thefe  WitnefiTes,  that  have 
fworn  he  has  been  fo  much  concerned  in  a  Plot, 
you  are  to  confider ;  and  comparing  the  Weight 
and  Nature  of  the  Evidence  on  the  one  Side,  and 
the  other,  it  muft  be  left  to  your  Determination. 

Then  there  is  another  Thing  that  he  did  infift 
upon,  and  that  is  Matter  of  Law.  The  Statute  of 
the  25th  Ed.  3.  was  read,  which  is  the  great  Sta- 
tute about  Treafons;  and  that  does  contain  divers 
Species  of  Treafon,  and  declares  what  (hall  be 
Treafbn.  One  Treafon  is  the  Compaffing,  and 
imagining  the  Death  of  the  King  ;  another  is  the 
levying  of  War  :  Now,  fays  he,  here  is  no  War 
adlually  levied  ;  and  a  bare  Confpiracy  or  Defign 
to  levy  War,  does  not  come  within  this  Law 
againft  Treafon.  Now  for  that,  I  muft  tell  you, 
if  there  be  only  a  Confpiracy  to  levy  War,  it  is 
not  Treafbn  :  But  if  the  Defign  and  Confpiracy 
be  either  to  kill  the  King,  or  to  depofe  him,  or 
imprifon  him,  or  put  any  Force  or  Reftraint  up- 
on him,  and  the  Way  and  Method  of  effe<fling  of 
thefe,  is  by  levying  ^  War,^  there  the  ConliJta- 

tion 
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tion    and  the  Confpiracy  to  levy  a  War  for  that         L.  C  J.  Why  do  you  do  fo  ?  You  fhould  not 
Pui-pofe,  is  High  Treafon,  tho'  no  War  be  levied :     giv^  the  Prifoner  the  Letter^ 


•  Rifing  with  Force 
to  pull  down  all  Inclo- 
furcs,  to  expell  Stran- 
gers, to  pull  down  Ba\Y- 
dy-Houles,  is  levying 
of  War,  and  Treaibn; 
but  a  bare  Purpoling 
and  Defigning  to  raile 
ilich  a  Force,  for  I'uch 
aParpofe,  is  not  Tiea- 
Ibn. 


For  iuch  Confultation  and  Confpiracy  is  an  Overt- 
A&-.  proving  the  Compaffing  the  Death  of  the 
King,  wtiich  is  the  firft  Treafon  mentioned  in 
the  Statute  of  the  25th  of  Ed.  3.  For  the  Words 
of  that  Statute  are  ;  Ibat  if  any  Manjljall  compafs, 
or  imagine  the  Death  of  the  King.  Now  becaufe 
a  Mandcfign'sthe  Death,  Depofition,  or  Deftruc- 
tion  of  the  King,  and  to  that  Defign,  agrees  and 
confulcs  to  levy  War,  that  this  fhould  not  be 
High-Treafon,  if  a  War  be  not  adlually  levied, 
is  very  ftrange  Dodtrine,  and  the  contrary  has 
always  been  held  to  be  Law.  There  may  a 
War  be  levied  without  any  Defign  upon  the 
King's  Perfon,  or  endangering  of  it  ;  -which,  if 
aftuaily  levied,  is  High-Treafon  ;  but  a  bare 
Defigning  to  levy  War,  without  more,  will  not 
be  Treaion.  As  for  Exam- 
ple *  ;  if  Ferfons  do  alftm- 
ble  themlelves,  and  aft  with 
Force  in  Oppofition  to  fome 
Taw,  which  they  think  in- 
convenient, and  hope  there- 
by to  get  it  repealed  ^  this 
is  levying  a  War  and  Trea- 
fon, though  purpofing  and 
defigning  it  is  not  fo:  So 
when  they  endeavour  in 
great  Numbers  with  Force  to  make  fome  Re- 
formation, of  their  own  Heads,  without  purfuing 
the  Methods  of  the  Law,  that  is  a  levying  of 
War,  and  Treafon,  but  the  Purpofing  and  De- 
figning it,  is  not  fo. 

But  if  there  be,  as  I  told  you,  a  Purpofe  and 
Defign  to  deftroy  the  King,  and  to  depofc  him 
from  his  Throne,  or  to  reftrain  him,  or  have  any 
Power  over  him,  which  is  propofed  or  defigned 
to  be  effedled  by  War  that  is  to  be  levied,  fuch 
a  Confpiracy  and  Confultation  to  levy  War  for 
the  bringing  this  to  pafs,  is  an  Overt-Adl  of  High- 
Treafon.  So  that,  Gentlemen,  as  to  that  Objedion, 
that  he  makes  in  Point  of  Law,  it  is  of  no  Force, 
if  there  be  Evidence  fufficient  to  convince  you, 
that  he  did  confpire  to  levy  War  for  fuch  an  End. 
Gentlemen,  the  Evidence  you  have  heard  what 
it  is,  you  may  confider  the  Weight  of  it,  and 
the  Circumftances  that  do  attend  it ;  and  likewife 
the  Anfwers  that  have  been  given  by  the  Prifoner 
to  invalidate  that  Evidence,  and  to  prove  the 
Improbability  of  what  they  have  teftified  againft 
him.  You  have  heard,  I  fay,  the  Evidence  on  the 
one  Side,  and  the  other  ;  if  you  are  not  latisfied, 
that  what  the  Witneffes  have  fworn  is  true,  that 
Sir  John  Freind  did  engage  in  fuch  a  Defign  for 
fuch  a  Purpofe,  then  you  are  to  acquit  him  ;  but 
on  the  other  Side,  if  you  believe  that  Sir  John 
Freind  \s  guilty  of  what  the  Witnefles  have  de- 
pofed  againft  him,  then  you  are  to  find  him  Guilty. 
Juryman.  My  Lord,  we  defire  we  may  have 
that  Letter  with  us  that  was  produced  here. 
L.  C.J.  No,  no,  you  cannot  have  it  by  Law. 
Juryman.  May  it  not  be  left  with  the  Foreman, 
my  Lord  ? 

L.  C.  J.  No ;  but  you  may  look  upon  it  in  Court 
before  you  go  away,  if  you  will. 

7'ben  the  Letter  was  handed  to  the  Jury,  and 
one  of  them  handed  it  to  the  Prifoner. 


Juryman.  It  was  done  to  fee  whether  it  was  his 
Hand  ;  and  we  defire,  if  there  be  any  Body  here 
that  knows  his  Hand-writing,  or  that  faw  him 
write  it,  may  be  produced. 

L.  C.J.  Vv'hy  ?  Did  not  he  own  the  Letter 
to  the  Witnefs  afterwards  ?  It  was  fworn  to  you 
he  did  ;  and  that  he  met  according  to  the  Ap- 
pointment in  the  Letter,  and  that  Money  was 
paid. 

Then  the  Jury  withdrew  to  confider  of  their 
Verdi ff,  and  an  Officer  was  fworn  to  keep 
them  according  to  LaWy  till  agreed  ;  and 
about  a  ^.arter  of  an  Hour  afterwards  they 
returned  into  Court,  and  the  Prijoner  was 
brought  to  the  Bar. 

CI.  of  Arr.  Gentlemen,  Anfwer  to  your  Namer 

T'homas  Clark 

Mr.  Clark.  Here. 

CJndfo  did  all  the  rcfi  of  the  Twelve:) 

CI.  of  Arr.  Gentlemen,  are  you  agreed  of  your 
Verdid. 

Jury.  Yes. 

CI  of  Arr.  Who  fhall  fay  for  you  ? 

Jury.  Our  Foreman. 

CI.  of  Arr.  Sir  John  Freind.,  hold  up  thy  Hand, 
{which  he  did')  Look  upon  the  Prifoner  :  How  fay 
ye,  is  he  guilty  of  the  High-Treafon  whereof  he 
ftands  indided,  or  Not  guilty  ? 

Foreman.  Guilty,,  my  Lord. 

CI.  of  Arr.  What  Goods  or  Chattels,  Lands  or 
Tenements,  had  he  at  the  Time  of  the  High- 
Treafon  committed,  or  at  any  Time  fince  ? 

Foreman.  None  to  our  Knowledge. 

L.  C.  J.  Jaylor,  look  to  him,  he  is  found  Guilty 
of  High-Treafon. 

CI.  of  Arr.  Then  hearken  toyour  Verdid  as  the 
Court  has  recorded  it.  You  lay  that  Sir  Johu 
Freind  \s  guilty  of  the  High-Treafon  whereof  he 
ftands  indided,  but  that  he  had  no  Goods,  nor 
Chattels,  Lands,  nor  Tenements,  at  the  Time 
of  the  High-Treafon  committed,  or  at  any  Time 
fince,  to  your  Knowledge. 

L.  C.  J.  Difcharge  the  Jury. 

CI.  of  Arr.  Gentlemen,  the  Court  difcharges  you, 
and  thanks  you  for  your  Service. 

L.  C.  J.  Then  we  had  beft  to  adjourn  the  Court 
till  to  Morrow  Morning. 

CI.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  Oyez,  Oyez,  Oyez  :  All  Manner  of  Pcr- 
fons  that  have  any  thing  more  to  do,  at  this 
General  Seflions  of  the  Peace,  Seffions  of  Oyer 
and  Terminer,  holden  for  the  City  of  London  ; 
and  Gaol-Delivery  of  Newgate,  holden  for  the 
City  oi  London,  and  County  of  Middlefex,  may 
depart  hence  for  this  Time,  and  give  their  At- 
tendance here  again,  to  morrow  Morning  at  feven 
of  the  Clock,  and  God  fave  the  King. 

'Then  the  Prifoner  was  carried  hack  to  New- 
gate, and  was  brought  the  next  Day  to  the 
Bar  to  offer  what  he  had  to  fay  for  Stay  of 
Judgment ;  and  afterwards  recei-ved  Sen- 
tence of  Death,  as  a  Traytor. 


CLII.    Tbe 


i(5p5-  O.B. 


for  High-Treafon. 


615 


CLII.  The  Trial  ^  xS^ir  William  Parktms,  Knight,  at  the 
Old  Baily,>r  High  Treafon,  March  24.  1695.  ^  W.III. 


i'uefday,  March  24.  1695. 

?'/-'«  Day  the  'Trial  of  Sir  William  Parkyns,  Knt. 
came  on  at  the  Sejfwns-Houfe  in  the  Old-Baily, 
for  High  Treafon. 

Clerk  of  the  Arraignments. 

R.YER,  make  Proclamation. 
Cryer.      Oyez,  Oyez,  Oyez.     All 

Manner  of  Perfons  that  have  any 
thing  more  to  do  at  this  General 
Seflions  of  the  Peace,  Seflions  of 
0^1?^  and  Terminer,  holden  for  the  City  of  Lon- 
don ;  and  Gaol-Delivery  of  Newgate,  holden 
for  the  City  of  London,  and  County  of  3Iid- 
dlefex,  and  were  adjourned  over  to  this  Day, 
draw  near,  and  give  your  Attendance,  for  now 
they  will  proceed  to  the  Pleas  of  the  Crown  for 
the  fame  City,  and  County  ;  and  God  fa-ve 
the    King. 

CI.  of  Ar.  Middlefex.  Cryer, make  Proclamation. 

Cryer.  Oyez,  You  good  Men  of  the  County  of 
Middlefex,  fummoned  to  appear  here  this  Day, 
to  try  between  our  Sovereign  Lord  the  King, 
and  the  Prifoner  that  fhall  be  at  the  Bar,  anfwer 
to  your  Names  as  you  fhall  be  called,  every 
Man  at  the  firft  Call,  upon  Pain  and  Peril  fhall 
fall  thereupon. 

Then  the  Jury  that  were  returned  in  the  Pan- 
nel,  were  all  called  over  and  the  Appearan- 
ces of  thofe  who  anfwered  to  the  Call,  were 
recorded. 

About  ten  of  the  Clock  the  Judges  (to  wit) 
the  Lord  Chief  Juflice  Holt,  the  Lord 
Chief  Juftice  Treby,  and  Mr.  JuHice  Kokeby 
came  into  the  Court. 

CI.  of  Ar.  Set  Sir  IVtlliam  Parkyns  to  the  Bar. 
(IVhicb  was  done.J  Sir  IVilliam  Parkyns,  hold  up 
thy  Hand. 

Parkyns.  My  Lord,  if  you  pleafe,  1  humbly  beg 
the  Favour  of  one  Word  before  I  am  arraigned. 
My  Wife  coming  to  lee  me  in  my  Diftrels,  fent 
up  a  Trunk  of  Linnen  for  our  Ufe,  and  the  She- 
riffs of  London  have  feized  it,  and  do  detain  it. 
It  has  Linnen  in  it,  and  all  her  neceffary  Things, 
and  all  Things  have  been  torn  from  me,  fmce 
I  was  apprehended,  but  what  is  there ;  I  have 
nothing  to  f  ubfift  upon  but  what  is  there ;  for  no 
Money  can  I  get  from  any  Body,  no  Body  will 
pay  us  a  Farthing. 

Mr.  ?>^cxi?t  Buckingham.  My  Lord,  we  were  fent 
for  to  Mr.  Secretary  Trunibali's  Office,  and  when 
we  came  there,  there  was  a  Trunk  that  had 
been  feized,  as  belonging  to  Sir  IFilJiam  Parkyns ; 
and  when  we  came  thither  it  was  opened,  and 
there  was  in  it  fomeHoufhold  Linnen,  and  fome 
Plate?  and  Mr.  Secretary  sTnoK^ir// was  plealed , 
after  having  fearched  the  Trunk,  to  feal  it  up, 
and  deliver  it  to  my  Brother  and  me,  to  be  kept  i 
and  this  is  all  we  know  of  it. 


*  L.  C.  J.  Where  was  this  Trunk  *  ^'>  John 
feized  ?  Holt. 

Mr.  Sh.  Buckingham.  We  found  it  in  the  Secre- 
tary's Office,  and  it  was  delivered  to  us  there,  and 
we  gave  a  Receipt  for  it  to  bring  it  down  again 
when  called  for  ;  we  did  not  feize  it. 

L.  C.  'J.  Look  ye,  Sir  IVilliam  Parkyns,  your 
Trunk  was  feized  1  fuppofe  in  order  to  learch  for 
Papers. 

Parkyns,  Yes,  I  believe  it  was ;  but  I  hope  it 
fhall  be  delivered  back  now  they  have  found  no- 
thing in  it,  and  I  have  nothing  elfe to fubfift  upon 
but  what  is  there. 

L.  C.  J.  Is  there  any  Plate  there  ?  What  is 
there  in  the  Trunk  ? 

Mr.  Sh.  Buckingham.  There  is  fome  Diaper  and 
Damask  Linnen,  a  Carpet,  and  Ibme  Pieces  of 
Plate,  two  or  three  hundred  Ounces  of  Plate, 
for  ought  I  know.  We  had  it  from  the  Secre- 
tary's Office;  we  did  not  feize  it. 
[Then  the  "Judges  confulted  among  thei;ifelves.~\ 

L.  C.  J.  He  ought  to  have  his  Plate  to  fell,  to 
fupport  him  that  he  may  have  Bread. 

Parkyns.  Will  your  Lordfhip  pleafe  to  dired: 
the  Sheriff  to  deliver  it  back. 

L.  C  J.  Well,  fome  Care  or  other  fhall  be 
taken  in  it. 

Parkyns.  My  Lord,  I  have  nothing  to  fubfift 
upon,  unlefs  I  can  make  fbmcthing  of  what  is 
there;  I  have  a  Wife  and  four  Children,  and  no- 
thing to  fubfifl:  upon. 

L.  C.  J.  Let  your  Wife  make  Application  for 
it  at  the  Secretary's,  it  cannot  now  be  done  here. 
Why  did  you  not  make  Complaint  of  it  before?  If 
you  had,  Care  had  been  taken  in  it. 

Park.  I  was  told  there  was  a  Petition  ;  for, 
my  Lord,  I  was  a  clofe  Prifoner,  and  they  told  me 
there  was  a  Petition ;  but  my  Wife  never  men- 
tioned any  thing  of  it  to  me  while  afterwards  ; 
and  they  talk'd  of  an  Order  of  Council  that  they 
had  for  the  Sheriff's  feizing  it ;  but  when  I  came 
to  enquire  into  it,  there  was  no  Order  about  it, 
but  only  to  fearch  and  examine  it. 

L.  C.  J.  Well,  fome  Order  fhall  be  taken 
about  it. 

Mr.  Sh.  Buckingham.  My  Lord,  we  have  given 
a  Receipt  to  the  Secretary  for  it. 

L.  C.  J.  But  he  muft  have  wherewithal  to  fub- 
fift and  buy  him  Bread  while  he  is  in  Prifon. 

Mr.  Sh.  Buckingham.  My  Lord,  I  fee  Mr..  Bur- 
leigh there,  v/ho'v.'a.s  Sir  John  Freind's  Sollicitorj 
I  would  humbly  move  your  Lordfhip,  that  it  may 
be  inquired  into,  how  he  came  by  the  Pannel  of 
the  Jury  yefterday?  For  it  feems  to  refleft  upon 
us,  as  if  we  had  given  the  Prilbner  a  wrong 
Pannel. 

Mr.  Jufl.  Kokeby.  No,  I  think  there  can  be  no 
Reflexion  upon  you ;  but  I  think  it  would  be 
very  proper  to  have  the  Matter  examined. 

L.  C.  J' 
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L.  C.  J-  Ay,  let  Burleigh  come  in ;  [which  be 
did.^  Pray,  how  came  you  by  tlie  Pannel  which 
you  gave  to  Sir  John  Freind  ? 

Burleigh.  My  Lord,  I  had  three  feveral  Co- 
pies lent  me  by  Sir  'John  Freind's  Friends,  to  the 
Horn  Tavern  about  three  or  four  a  Clock,  and  I 
deliver'd  one  of  them  to  Sir  John  Freind;  but  he 
had  one  before  I  delivered  mine. 

L.  C.  J.  Who  fent  them  to  you,  or  brought 
them  to  you ' 

Burleigh.  I  had  them  brought  to  me  by 
a  Porter. 

Mr.  Baker.  You  know  you  might  have  had  it 
from  the  proper  Officer,  for  asking. 

Burl.  I  had  them  brought  me  from  Sir  John 
Freind's  Friends. 

L.  C.  J.  Can  you  tell  who  had  it  from  the 
Sheriff? 

Btirl.  My  Lord,  I  know  not :  I  had  three  Co- 
pies fent  me  in  a  Quarter  of  an  Hour's  Timej 
whence  they  came  I  know  not;  the  Sheriff  knows 
me,  and  every  Body  elfe. 

Mr.  Sh.  Buck.  I  do  know  you,  and  would  have 
you  be  fair  in  your  Pradice. 

Mr.  Baker.  The  Inquiry  is  made,  becaufc  a  falle 
Copy  is  put  upon  him;  you  might  have  had  a  true 
Copy,  if  you  had  applied  yourfelf  right. 

Burl.     I  fent  to  Mr.  Farringdon  for  it. 

L.  C.  J.  The  Sheriff  delivered  it  the  Secondary, 
who  is  the  proper  Officer. 

Mr.  J.  Kokcby.  Sir  John  Freind  faid  he  had  it 
from  him  yefterday. 

Burl.  But  he  had  one  before ;  how  he  came  by 
it,  I  can't  tell ;  nor  whence  thofe  came  that  were 
brought  to  me. 

Mr.  J.  Kokehy.  If  you  will  not  take  care  to  go 
to  the  right  Place,  it  is  no  Body's  Fault  but  your 
own,  if  you  fuffer  by  it. 

Burl.  I  was  with  my  Lady,  and  delivered  a 
Petition  for  this  Trunk. 

L.  C.  J.  But  it  feems  it  was  under  the  Conu- 
zance  of  the  Secretary,  and  Diredlion  was  given 
to  go  thither ;  fbme  Care  or  other  muft  be  taken 
in  it,  and  (hall ;  but  go  on  now  to  Arraign 
the  Prifoner. 

CI.  of  Arr.  Hold  up  thy  Hand,  (-which  he  did.) 
Thou  ftandeflindiftedin  Middle/ex,  by  the  Name 
of  Sir  iVilliam  Parkyns,  late  of  the  Parifh  of  St. 
Paul  Covent-Garden,  in  the  County  of  Middle fex, 
Kt.  For  that.  Whereas  an  open,  and  notorioufly 
publick,  and  mod  fliarp,  and  cruel  War,  for  a 
long  time  hath  been,  and  yet  is,  by  Sea  and  by 
Land  had,  carried  on,  and  prolecutcd  by  Lewis 
the  French  King,  againft  the  moft  Serene,  moft 
Illuftrious,  and  moft  Eiicellent  Prince,  our  Sove- 
reign Lord  IVtlliain  the  Third,  by  the  Grace  of 
God,  of  England.,  Scotland.,  France.,  and  Ireland., 
King,  Defender  of  the  Faith,  ^c.  During  all 
which  Time,  the  faid  Lewis  the  French  King,  and 
his  Subjedts  were,  and  yet  are  Enemies  of  our 
faid  Lord  the  King  that  now  is,  and  his  Subjefts, 
You  the  faid  Sir  IVilliam  Parkyns,  a  Subjeft  of  our 
faid  Sovereign  Lord  the  King  that  now  is  of 
this  Kingdom  of  England,  well  knowing  the 
Premiles,  nor  having  the  Fear  of  God  in  your 
Heart,  not  weighing  the  Duty  of  your  Allegi- 
ance, but  being  moved  and  leduced  by  the  In- 
ftigation  of  the  Devil,  as  a  falfe  Traitor  againft 
the  faid  moft  Serene,  moft  Clement,  and  moft 
Excellent  Prince,  our  laid  Sovereign  Lord //////«?« 
the  Third,  now  King  of  England,  i^c.  your  Su- 
preme, True,   Natural,  Rightful,  Lawful,  and 


Undoubted  Sovereign  Lord ;  the  cordial  Love, 
and  true  and  due  Obedience,  Fidelity  and  Allegi- 
ance, which  every  Subjcd  of  our  laid  Lord  the 
King  that  now  is,  towards  him  our  faid  Lord 
the  King,  fhould  bear,  and  of  Right  ought  to 
bear,  withdrawing,  and  utterly  to  extinguiih  in- 
tending and  contriving,  and  with  all  your  Strength 
purposing,  defigning  and  endeavouring  the  Go- 
vernment of  this  Kingdom  of  England,  under  him 
our  faid  Lord  the  King  that  now  is,  of  Right, 
duly,  happily  and  very  well  eftablilhed,  alto- 
gether to  fubvert,  change  and  alter ;  as  alfo  the 
lame  our  Sovereign  Lord  the  King  to  Death  and 
final  Deftruftion  to  put  and  bring ;  and  his 
faithful  Subjeds,  and  the  Freemen  of  this  King- 
dom of  England,  into  intolerable  and  moft  mile- 
rable  Slavery,  to  the  aforefaid  French  King,  to 
fubdue  and  bring ;  the  firft  Day  of  July,  in 
the  feventh  Year  of  the  Reign  of  our  faid  Sove- 
reign Lord  the  King  that  now  is,  and  divers 
other  Days  and  Times,  as  well  before  as  after,  at 
the  Parifh  of  St.  Paul  Covent-Garden  aforefaid,  in 
the  County  aforefaid,  falfely,  malicioufly,  devilifh- 
ly  and  traiteroufly  did  compafs,  imagine,  con- 
trive, purpofe,  defign  and  intend  our  laid  Sove- 
reign Lord  the  King  that  now  is,  then  your  Su- 
preme, true,  natural,  rightful  and  lawful  Sove- 
reign Lord,  of  and  from  the  Regal  State,  Title, 
Honour,  Power,  Crown,  Command,  and  Go- 
vernment of  this  Kingdom  o?  England,  to  depofe, 
caft  down,  and  utterly  to  deprive;  and  the 
fame  our  Sovereign  Lord  the  King,  to  kill,  flay, 
and  murder ;  and  the  aforefaid  Lewis  the  French 
King,  by  his  Armies,  Soldiers,  Legions,  and  Sub- 
jeds, this  Kingdom  of  England  to  invade,  light 
with,  conquer,  and  fubdue,  to  move,  flir  up, 
procure  and  aid  ;  and  a  miferable  Slaughter 
among  the  faithful  Subjeds  of  our  faid  Lord  the 
King  throughout  all  this  whole  Kingdom  o{ Eng- 
land ;  to  make  and  caule  ;  and  that  you  the  laid 
Sir  IVilliam  Parkyns,  to  the  aforelaid  Enemies  of 
our  faid  Lord  the  King  that  now  is,  then  and 
there,  during  the  War  aforefaid,  traiteroufly 
were  adhering  and  aiding ;  and  the  fame  moft 
abominable,  wicked  and  devilifh  Treafbns,  and 
traitcrous  CompafTings,  Contrivances,  Intentions, 
and  Purpofes  of  yours  aforefaid,  to  fulfil,  perfed 
and  bring  to  elfed ;  and  in  Profecution,  Perform- 
ance, and  Execution  of  the  traiterous  Adhefion 
aforefaid,  you  the  faid  Sir  IVilliamParkyns,  as  fuch 
a  falfe  Traitor,  during  the  War  aforefaid,  to 
wit,  the  fame  firft  Day  o{June  in  the  Year  above- 
faid,  at  the  Parifh  aforefaid,  in  the  County  afore- 
faid, and  divers  other  Days  and  Times,  as  well 
before  as  after,  there  and  ellewhere  in  the  fame 
County,  falfely,  malicioufly,  advifedly,  fecretly, 
and  traiteroufly,  and  with  Force  and  Arms,  witb 
one  Robert  Charnock,  (lateof  High-Treafbn,  in 
contriving  and  confpiring  the  Death  of  our  faid 
Sovereign  Lord  the  King,  that  now  is,  duly  con- 
vided  and  attainted  )  and  with  divers  other  falfe 
Traitors,  to  the  Jurors  unknown,  did  meet,  pro- 
pofe,  treat,  confult,  confent,  and  agree,  to  procure 
from  the  afoi'efaid  Lewis  the  French  King,  of  his 
Subjeds,  Forces,  and  Soldiers,  then  and  yet  Ene- 
mies of  our  faid  Lord  the  King  that  now  is,  great 
Numbers  of  Soldiers  and  armed  Men,  this  King- 
dom of  England  to  invade  and  fight  with,  and  to 
levy,  procure  and  prepare  great  Numbers  of 
armed  Men,  and  Troops,  and  Legions  againft 
our  faid  Sovereign  Lord  the  King  that  now  is,  ro 
rife  up  and  be  formed ;   and  with  thofe  Enemies 
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ntand  upon  fuch  their  Invafion  and  Entrance  into 
this  Kingdom  of  £«^/<2//(:/,  to  join  and  unite  i  Re- 
bellion and  War  againft  him  our  faid  Sovereign 
Lord  the  King,  within  this  Kingdom  of  England^ 
to  make,  levy,  and  wage  ;  and  the  fame  our  So- 
vereign Lord  the  King  lb  as  aforcfaid  to  depoie, 
and  him  to  kill  and  murder.  And  further,  with 
the  faid  flilfe  Traitors,  the  fame  firft  Day  ot  July, 
in  the  Year  abovefaid,  at  the  Pariih  aforeiaid,  in 
the  County  aforefaid,  traiterouiiy  you  did  ccn- 
fu!t,confent,  and  agree  to  lend  the  alorelaid  iio^^r? 
Charnock  as  a  Meflenger  from  you  the  laid  Sir  iVil- 
liam  Parkyfis,  and  the  fame  other  Traitors  un- 
known, as  fer  as,  and  into  the  Kingdom  of  trance, 
in  Parts  beyond  the  Seas,  to  fames  the  lecond, 
late  King  of  iiw^/^W(i,  to  propole  to  him,  and  de- 
fire  of  him  to  obtain  of  the  aforeiaid  J^'renc/j  King, 
the  Soldiers  and  armed  xMen  aforeiaid,  for  the  In- 
vafion aforefaid  to  be  made ;  and  Intelligence  and 
Notice  of  fuch  their  traiterous  Intentions,  and 
Adhefions,  and  all  the  Premiics  to  the  faid  late 
King  James,  and  the  faid  other  Enemies  and  their 
Adherents,  to  give  and  exhibit  j  and  them  to  in- 
form of  the  faid  Things,  Particulars,  andCircum- 
ftances  thereunto  relating  j  as  alio  Intelligence 
from  them  of  the  late  intended  Invafion,  and 
other  Things  and  Circumftances  concerning  the 
Premifes,  to  receive,  and  them  to  you  the  faid  Sir 
William  Parkyns,  and  the  laid  other  Traitors  in 
this  Kingdom  of  England,  to  fignify,  report  and 
declare,  in  Afliftance,  Animation,  and  Aid  of  the 
laid  Enemies  of  our  faid  Sovereign  Lord  the  King 
that  now  is,  in  the  War  aforefaid,  and  to  ftir  up 
and  procure  thofe  Enemies  the  more  readily  and 
boldly  this  Kingdom  of  England  to  invade,  the 
Treafons  and  traiterous  Contrivances,  Compaf- 
fings,  Imaginations  and  Purpofes  of  you  the  faid 
Sir  William  Parkyiis  aforeiaid,  to  perfed  and  fulfil, 
and  all  the  Premifes  the  fooner  to  execute,  manage 
and  perform,  and  the  Invafion  aforefaid  to  ren- 
der and  make  the  more  eafie,  you  the  faid  Sir  Wil- 
liam Parkyns  afterwards,  to  wit,  the  loth  Day  of 
February,  in  the  Year  abovefaid,  at  the  Parifh  afore- 
iaid, in  the  County  aforefaid,  and  divers  other 
Days  and  Times,  as  well  before  as  after,  there  and 
ellewhere  in  the  lame  County,  falfely,  malicioufly, 
advifcdly,  fecretly,  traiteroufly  and  with  Force 
and  Arms,  with  the  aforefaid  Ro^^/^ C^^irnwc/fe,  and 
very  many  other  falfe  Traitors,  to  the  Jurors 
unknown,  did  meet,  propofe,  treat,  confult,  con- 
lent  and  agree,  him  our  faid  Sovereign  Lord  the 
King  that  now  is,  by  lying  in  wait  and  deceit, 
to  aflfaffinate,  kill  and  murder  ;  and  that  execra- 
ble, abominable  and  deteftable  AflTaflination  and 
Killing  the  fooner  to  execute  and  perpetrate,  after- 
wards, to  wit,  the  fame  Day  and  Year,  there 
traiteroufly  you  did  treat,  propofe  and  confult 
with  thofe  Traitors,  of  the  Ways,  Methods,  and 
Means,  and  the  Time  and  Place  where,  when, 
which  Way,  and  how  our  faid  Sovereign  Lord 
the  King,  lb  by  lying  in  wait,  the  fooner  might 
be  killed  and  flain,  and  did  confent,  agree  and 
affent  with  the  fame  Traitors,  that  forty  Horfe- 
men  or  thereabouts  of  thofe  Traitors,  and  others 
by  them  and  you  the  laid  Sir  U'tllinni  Parkyns,  to 
be  hired,  procured  and  paid,  with  Guns,  Car- 
bines and  Piftols,  with  Gun-Powder  and  Leaden- 
Bullets  charged,  and  with  Swords,  Rapiers  and 
other  Weapons  armed,  Ihould  lie  in  wait  and 
be  in  Ambufli  our  faid  Lord  the  King  in  his 
Coach  being,  when  he  Ihould  go  abroad,  to  at- 
tack, and  that  a  certain  and  competent  Number 
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of  thofe  Men  fo  armed,  Ihould  fet  upon  the 
Guards  of  our  laid  Lord  the  King  then  and  there 
attending  him,  and  being  with  him,  and  (houid 
over-power  and  fight  with  them,  whilfl  others 
ot  the  lame  Men  lo  Armed,  him  our  Ikid  I  ord 
the  King  fliould  kill,  flay,  and  murder  •  and 
that  you  the  faid  Sir  William  Parkyns,  thc'n  and 
there,  did  take  upon  you  to  provide  five  Horfes 
for  thoie  Men  which  Ihould  ib  kill  and  murder 
our  faid  Sovereign  Lord  the  King;  and  aUb 
that  yoii  the  laid  S'k  William  Parkyns^  your  Trea- 
fons, and  all  your  traiterous  Intentions,  Defigns 
and  Contrivances  aforefaid,  to  execi  te,  perpe- 
trate, fulfil  and  bring  to  Effeft,  afterwards,  to 
wit,  the  Day  and  Year  laft  abovefaid,  at 'the 
Parifh  aforeiaid,  in  the  County  aforefaid,  divers 
Horles,  and  very  many  Arms,  Guns,  Carbines, 
Rapiers  and  Swords,  and  other  A'eapons,  Am- 
munition and  Warlike  Things,  and  Military  In- 
ftrumentJ,  falfely,  malicioufly,  fecretly,  and  trai- 
teroufly did  obtain,  buy,  gather,  and  procure, 
and  to  be  bought,  obtained,  gathered,  and  pro- 
cured did  caufe,  and  in  your  Cufl:ody  had  and 
detained  with  that  Intention  them  in  and  about 
the  detefl;able,  abominable  and  execrable  Afl[It<Ti- 
nation.  Killing,  and  Murder  of  our  faid  Lord  the 
King,  and  the  Invafion  aforefaid,  as  aforefaid,  to 
ufe,  employ  and  beftow  ;  and  alfo  your  Trea- 
lons  and  all  your  traiterous  Intentions,  Purpo- 
fes, and  Contrivances  aforeiaid,  to  execute,  per- 
petrate, fulfil  and  fully  bring  to  EfFedt;  you  the 
laid  Sir  Wilham  Parkyns,  afterwards,  to  wit,  the 
Day  and  Year  laft  abovefaid,  at  the  Parifli  afore- 
faid, in  the  County  aforefaid,  falfely,  mali- 
cioufly, advifedly,  fecretly  and  traiteroufly,  di- 
vers Soldiers  and  Men  Armed,  and  ready  to  be 
Armed,  after  the  faid  deteftable,  abominable  and 
execrable  Alfaflination,  Killing,  and  Murder  of 
our  faid  Sovereign  Lord  the  King,  fo  as  afore- 
faid Ihould  be  done,  perpetrated  and  committed, 
to  rife,  and  mufter,  and  War  and  Rebellion 
within  this  Kingdom  of  England  to  make  and 
wage,  and  with  the  Enemies  of  our  faid  Lord  the 
King,  Foreigners  and  Strangers,  Subjeds  and 
Soldiers  of  the  faid  Lewis  the  French  King,  being 
about  to  invade  this  Kingdom  of  England,  at  and 
upon  their  Invafion  and  Enterance  into  this  King- 
dom then  expeded  to  be  Ihortly  made,  themfelves, 
together  with  you  the  faid  Sir  William  Parkyns, 
to  join  and  unite,  and  into  Troops  and  Legi- 
ons to  form,  you  did  levy,  lift,  and  retain, 
and  did  procure  to  be  levied,  lifted,  and  re- 
tained, and  thofe  Soldiers  and  Men  for  the  Trea- 
Ibns,  Intentions  and  Purpofes  aforefaid,  then 
and  there,  and  afterwards  in  Readinefs  you  had, 
againft  the  Duty  of  your  Allegiance,  and  againft 
the  Peace  of  our  faid  Sovereign  Lord  the  King 
that  now  is,  His  Crown  and  Dignity;  as  alio 
againft  the  Form  of  the  Statute  in  this  Cafe  made 
and  provided. 

How  fay'ft  thou,  Sir  William  Parkyns,  Art 
thou  Guilty  of  this  High-Trealbn  whereof  thou 
ftandeft  indided,  or  Not  Guilty  ? 

Parkyns.  Not  Guilty. 

CI  of  Arr.  Ctilpritt.  How  wilt  thou  be  Tryed  ? 

Parkyns.  By  God  and  my  Country. 

CI.  of  Ar.  God  fend  thee  good  Deliverance. 

Parkyns.  My  Lord,  If  your  Lordfhip  pleafes 
to  favour   me  with  a  Word  or  two. 

L.  C.  J.  Aye,  What  fay  you  Sir  ? 

Parkyns.    My  Lord,  I  have  been  kept  in  hard 

Prilbn  ever  fince  I  was  committed,  no  Body  has 

4  K  been 
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been  fiiffer'd  to  corac  to  me  till  Friday  laft,  then 
mv  Council  came  to  me  ;  and  being  charged  with 
jnany  Fads  as  I  fee  in  this  Indidmcnt,  it  will  be 
neceflary  to  have  divers  Witncfles  to  clear  my 
felf  of  thefe  Particulars  i  they  are  dilpers  d  up 
and  down,  and  I  have  had  no  Time  to  look  af- 
ter them,  and  therefore  I  beg  your  Lordfliip  to 
put  off  my  Trial  till  another  Day 

L.  a  J.  When  had  you  firft  Notice  of  your 

Trial ' 

Parkyns.  The  firft  Notice  of  my  Trial  was  on 
Jfednefday  laft,  in  the  Afternoon. 

L  C  J.  That  is  a  fufficient  Time  of  Notice, 
fure  you  might  have  provided  your  Witneffes, 
and  prepar'd  for  it  by  this  Time.  ^      ,  r 

Parkyns.  But,  my  Lord,  being  kept  fo  dole 
Prifoner,  1  had  no  Opportunity  for  it ;  for  it  was 
not  poffible  for  me  to  get  any  Body  to  come  to 
me  till  Friday  Noon,  not  fo  much  as  my  Coun- 
cil '  and  then  there  was  but  two  Days,  Saturday 
and  Monday,  (for  Sunday  is  no  Day  for  any  Bu- 
finefs)  and  it  is  impoffible  for  me  to  be  ready  in 
the  Manner  that  1  ought  to  be.  It  is  a  perfed 
Diftrefs,  and  Hardfhip  upon  me,  to  be  put  fo 
foon  upon  my  Trial,  without  my  WItnefles,  and 
what  fhould  enable  me  to  make  my  Defence  ; 
therefore  I  humbly  intreat  your  Lordfliip  to  put 
it  off  till  another  Day. 

L.  C.  7.What  Witnefs  do  you  want,Sir  iVilliam  f 
Parkyns.  I  have  divers  Witneffes,   my  Lord, 
that  can   give  an  Account  where   1  was  from 
time  to  time,  but  they  are  many  of  them  out  of 
Town,  and  I  have  fent  about  every  Way,  but 
cannot  get  them  together  in  fo  fliort  a  Time. 
L.C.  J.  When  had  he  Notice  of  his  Trial  ? 
Mr.  Baker.  On  IVednefday  1  told  him,  that  he 
muft  expe<£i:  to  be  try'd  this  Day,  and  withal, 
that  if  he  would  name  me  any  Council,  that  he 
would    have  come   to  him,  he  ftiould  have  an 
Order  next  Morning  for  them. 

L.  C.  J.  You  were  told,  it  feems,  on  U'ednefday 
that  you  might  have  what  Council  you  would. 

Mr.  Baker.  And  he  had  an  Order  upon  i'hurf- 
day  Morning  for  his  Council. 

Parkyns.  1  could  not  have  it  without  Applica- 
tion to  the  Court  at  iVIoite-Hall,  and  could  have 
no  Body  come  to  me  till  'thurfday,  and  it  was 
Friday  before  I  could  get  my  Council  to  me. 

L.  C.  J.  You  might  have  fent  for  your  Wit- 
neffes on  ^hurfday,  and  imploy'd  fome  body 
about  that   Matter  then. 

Parkyns.  The  Sollicitor  that  I  employ 'd,  was 
imploy'd  ocherways,  and  I  could  not  employ 
any  Body  elfe. 

L.  C.  J-  Yes,  you  might  have  employed  any 
other  about  that  Bufinefs. 

Parkyns.  1  had  no  Body  to  fend,  I  was  kept 
clofe    and  no  Body  permitted  to  come  to  me. 

L.  C.  7.  Your  Sollicitor  you  defir'd  had  Leave 
to  come   to  you. 

Mr.  Baker.  You  know  that  thofe  you  fent  for, 
you  had  an  Order  for. 

Parkyns.  I  could  not  get  him  till  7'burfday  to 
me,  I  had  no  Meffengers  to  fend  till  then. 

Mr.  Baker.  I  gave  the  Keeper  Diredion,  to 
let  him  have  Peribns  come  to  him  to  fend  on  any 
Errand. 

L.  C.  7.  The  Keeper  had  Orders,  it  feems,  to 
let  any  Meffenger  come  to  you,  and  he  would 
have  help'd  you  to  fome  Body  to  fend  of  this 
Errand  to  be  fure. 

Keeper.  1  always  did  it,  as  loon  as  I  know  they 
have  Notice  of  their  Trial. 


Parkyns.  But  the  Keeper  is  not  always  in  the 
W^ay,  and  befides,  when  I  had  Notice  given  me 
of  my  Trial,  it  was  Execution  Day,  and  he  was 
not  at  home  that  Day. 

L.  C  y.  He  names  no  Witneffes,  only  he  fays 
he  has  divers  Wirnefles,  neither  is  there  any 
Oath  made  of  any  Witnefles :  Pray  how  long  is 
it  fince  you  were  committed  ? 

Parkyns.  I  was  committed  this  Day  Fortnight. 

L.  C.  J.  Your  Commitment  charged  you  with 

High-Trealbn,  and  therefore  you  knew  what  you 

ftood  accus'd  of  j  were  you  not  committed  for 

High-Trcalbn  > 

Parkyns.  Yes,  my  Lord,  I  believe  I  was. 
Mr.Sol.  Gen.CSirJobn  Hawks,')my  Lord,  he  had 
a  very  fair  Time  to  prepare  for  his  Defence, 
for  he  faw  h's  Name  in  the  Proclamation  a  good 
while  before  he  was  taken,  and  there  it  is  declar'd, 
what  he  ftands  charg'd    with. 

L.  C.  y.  You  might  have  had  a  Copy  of  your 
Commitment,  you  had  a  Right  to  have  it,  and 
thereby  you  might  have  feen  what  you  were  ac- 
culed  of. 

Keeper.  We  never  do  deny  it,  if  it  be  demanded. 
L.  C.  y.  You  cannot  deny  it,  you  know  what 
penalty  you  arc  under  if  you  do. 

Parkyns.  No  Body  was  permitted  to  come  to  me. 
L.  C.  y.  You  might  have  ask'd  for  a  Copy,  or 
any  Body  elfe,  for  you  had  Notice  of  your  Trial 
fo  long  ago  as  IVednefday  lafl:. 

Mr.  Baker.  I  gave  him  Notice  of  his  Trial  on 
IVednefday.,  and  then  told  him  he  muft  prepare  for 
it  againft  this  Day  ;  he  faid  he  would  endeavour 
to  petition  for  a  longer  Time,  I  told  him  it  would 
be  in  vain,  for  he  muft  prepare  for  his  Trial  to 
Day,  and  could  have  no  longer  Time. 

L.  C.  y.  Sir  IVtlUam.,  truly  we  do  not  fee  any 
Reafon  to  put  off  the  Trial  upon  thefe  Sug- 
gcftions. 

Parkyns.  My  Lord,  it  is  very  hard  ;  then  I 
humbly  beg  I  may  have  the  Favour,  that  I  may 
have  Council  allow'd  me,  I  have  no  Skill  in 
Indidments. 

L.  C.  y.  We  cannot  allow  Council. 
Parkyns.  My  Lord,  if  I  have  no  Council,  I  do 
not  underftand  thefe  Matters,  nor  what  Advan- 
tage may  be  proper  for  me  to  take  in  thefe  Cafes. 
L.  C.  y.  You  are  not  ignorant,  Sir  IVtlliam,  that 
Council  has  been  always  refufed  when  dcfired  in 
fuch  Cafes. 

Parkyns.  My  Lord,  there  is  a  new  Ad  of  Par- 
liament that  is  lately  made,  which  allows  Council. 
L.  C.  y.  But  that  does  not  commence  yet.  Sir 
IVilliam. 

Parkyns.  my  Lord,  it  wants  but  one  Day. 
L.  C.  y.  That  is  as  much  as  if  it  were  a  much 
longer  Time :  For  we  are  to  proceed  according  to 
what  the  Law  is,  and  not  what  it  will  be. 

Parkyns.  But  it  is  declarative  of  the  Common 
Law,  becaufe  it  fays  it  was  always  juft  and  rea- 
fonable. 

L.  C.  y.  We  cannot  alter  the  Law  till  Law- 
makers do  it. 

Parkyns.  Will  your  Lordfliip  be  pleafcd  to  let 
it  be  read  ? 

L.  C.  y.  Ay,  if  you  have  a  Mind  to  it,  it  ftiall 
be  read. 

Parkyns.  Yes,  if  your  Lordfliip  pleafes. 
L.C.y.  Read  it. 

CI.  of  Ar.  (Keads^  An  Ad  for  Regulating  of 
Trials   in  Cafes  of  Treafon,  and  Miiprifion  of 

Treafon. 
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All  the  firft  Paragraph  of  the  new  A[l  •was  read. 

L.  C.  J.  Look  ye,  Sir  Wtlliam  Parkyns.,t\\\s  Law 
has  not  taken  any  EfFedl  as  yet  ;  but  the  Law 
ftands  as  it  did  before  the  making  of  this  A6t. 

Parkyns.  But,  my  Lord,  the  Law  fays  it's 
juft  and  reafonable  that  it  fhould  be  fo. 

L.  C.  J.  We  go  according  to  the  Law  as  we 
find  it  is. 

Parkyns.  And,  my  Lord,  what  is  juft  and  rea- 
fonable to  Morrow,  fure  is  juft  and  reafonable  to 
Day,  and  your  Lordfhip  may  indulge  me  in  this 
Cale,  efpecially  when  you  fee  how  ftreight  No- 
tice I  have  had,  and  what  a  little  Time  has  been 
allowed  me,  that  1  am  not  able  to  make  my  De- 
fence. 

L.  C.  y.  We  cannot  make  a  Law,  we  muft  go 
according  to  the  Law,  that  muft  be  our  Rule 
and  Diredlion. 

Parkyns.  Yes,  my  Lord,  but  what  is  juft  and 
reafonable,  fure  is  Law  ;  the  Law  is  grounded 
upon  Reafbn. 

L.  C.  J.  The  Parliament  has  thought  fit  to 
make  fuch  a  Law,  which  is  to  commence  from 
the  25th  of  this  Month  :  It  is  not  a  Law  till  the 
Time  comes,  that  the  Parliament  hath  appointed 
for  its  being  a  Law. 

Parky  us.  But,  my  Lord,  if  my  Notice  had  been 
a  convenient  Notice,  I  had  been  within  theTime 
limited  by  the  Ad;  of  Parliament  ;  and  no  one 
can  want  the  Advantage  of  that  Adt  from  hence- 
forward, nor  fuffer  for  fuch  Want  but  my  felf, 
which  is  a  particular  Hardfliip  upon  me. 

L.  C.  J.  We  cannot  alter  the  Law,  we  are 
bound  by  our  Oaths  to  proceed  according  to  the 
Law,  as  it  is  at  prefent. 

Parkyns.  Pray,  my  Lord,  let  the  Trial  be  put 
off  till  another  Day  then. 

L.C.J.  You  ftiew  no  Reafbn  for  it ;  you  name 
no  Witneflcs  that  you  want,  nor  have  we  any 
Oath  as  we  ought  to  have  in  fuch  a  Cafe. 

Parkyns.  I  will  do  both  if  your  Lordfhip  will 
oblige  me  to  it. 

L.  C.  J.  There  ought  to  be  an  Oath  certainly, 
but  we  think  you  have  had  fair  and  convenient 
Notice  :  For  you  have  had  as  much  Notice  as  Sir 
yobn  Freind  had,  who  was  tried  Yefterday. 

Parkyns.  As  I  am  informed  he  was  charged  with 
fingle  Fads  about  the  Town,  but  I  am  charged 
with  many  particular  Things  more  than  he  was. 

L.  C.  J.  TheAdl  of  Parliament  fays  nothing  of 
Notice  of  Trial  ;  that  ftill  continues  as  it  was 
before  ;  and  you  have  had  very  convenient  No- 
tice :  Go  on,  Mr.  Hardefty,  to  fwear  the  Jury. 

CI.  of  Ar.  Sir  IViUiam  Parkyns,  you  the  Prifbner 
at  the  Bar,  Thofc  Men  that  you  fhall  hear  called 
and  perfbnally  appear,  are  to  pafs  between  our 
Sovereign  Lord  the  King  and  you  upon  Trial  of 
your  Life  and  Death  ;  if  therefore  you  will  chal- 
lenge them  or  any  of  them,  you  are  to  fpeak  un- 
to them  as  they  come  to  the  Book  to  be  fworn, 
and  before  they  be  fworn. 

Parkyns.  I  hope  your  Lordfhip  will  be  of  Coun- 
cil for  me  then. 

L.  C.  J.  So  we  will ;  we  will  do  you  all  the 
Right  we  can.  Look  ye,  you  know  you  may 
challenge  35  without  Caufe,  and  as  many  as  you 
will  with  Caufe,  but  no  more  than  35  without 
Caufe. 

CI.  of  Ar.  Sir  Goddard  Nelthorp. 

Parkyns.  I  except  againft  him. 

CI- of  Ar.  Leonard  Hancock,  Efq; 
Vol.  IV. 


Parkyns.  I  except  againft  him,  he  is  the  King's 

Servant. 

CI.  of  Ar.  iVilUam  IVithersy  Efq; 

Par.  I  challenge  him. 

CI.  of  Ar.  .Samuel  Poivell.,  Efq; 

Par.  I  challenge  him. 

CI.  of  Ar.  William  Northey.,  Efq; 

Par.  Well,  I  don't  except  againft  him. 

CI.  of  Ar.  Hold  Mr.  Northey  a  Book,  (jwhicb 
was  done?)  Look  upon  the  Prifoner.  You  fhall 
well  and  truly  try,  and  true  Deliverance  make  be- 
tween our  Sovereign  Lord  the  King,  and  the 
Prifoner  at  the  Bar,  whom  you  fhall  have  in 
Charge,  according  to  your  Evidence ;  So  help 
you  God. 

CI.  of  Ar.    'Thomas  'Tench. 

Par.  I  challenge   him. 

CI.  ofAr.  John  Wolf 

Par.  I  challenge  him. 

CI  of  Ar.  James  Bodington. 

Par.  I  challenge  him. 

CI.  of  Ar.  Johti  Smith. 

Par.  I  challenge  him. 

Cl-ofAr.  Edward  Gould. 

Par.  I  have  no  Exception  againft  him. 
(//(?  was  fworn.^ 

CI.  of  Ar.  John  Raymond. 

Par.  I  challenge  him. 

CI.  of  Ar.  Daniel  "Thomas. 

Par.  I  have  no  Exception  againft  him. 
(^He  was  fworn?) 

CI.  of  Ar.  Ifaac  Honey  wood. 

Par.  I  challenge  him. 

CI.  of  Ar.  William  Underwood. 

Par.  I  challenge  him. 

CI.  of  Ar.  Arthur  Bayley. 

Par.  I  challenge  him. 

CI.  of  Ar.  Nehemiah  Erming. 

Par.  I  challenge  him. 

CI  of  Ar.  John  Webber. 

Par.  I  challenge  him. 

CI.  of  Ar.  John  Cane. 

Par.  I  have  no  Exception  to  him. 

Mr.  At.  Gen.  We  challenge  him  for  the  King. 

CI.  of  Ar.    Thomas  Glover. 

Par.  I  challenge  him. 

CI.  ofAr.  Henry  Pllntchcott. 

Par.  I  have  no  Objedlion  againft  him. 
(^He  was  fworn.') 

CI.  of  Ar.  Timothy  Thornbury. 

Par.  I  challenge  him. 

CI.  of  Ar.  Dormer  Sheppard- 

Par.  I  challenge  him. 

CI.  of  Ar.  John  Temple. 

Par.  I  challenge  him. 

CI.  of  Ar.  Nathaniel  Gold. 

Par.  I  have  no  Exception  againft  him. 

Mr.  Gold.  My  Lord,  I  am  no  Freeholder  in 
this  County. 

Mr.  Baker.  Nor  have  you  no  Copyhold,  Sir  ? 

Mr.  Gold,  Yes,  Sir,  I  have. 

Mr.  At.  Gen.  However,  let  him  be  fet  by. 

Cl.of  Ar.  Robert  Breedon. 

Par.  I  challenge  him. 

CI.  of  Ar.    Thomas  Taylor. 

Par.  I  challenge  him,  he  is  the  King's  Ser- 
vant. 

Cl.of  Ar.  Jofeph  Blijfett. 

Par.  I  challenge    him. 

CI.  ofAr.    John  Sillier. 

Par.  I  challenge  him. 

CI.  of  Ar.   Francis  Chapman. 

4  K  2  Pat' 


620  1 52.  The  Trial  of  Sir  William  Parkyns,  Kt,  8  Will.  III. 


Par.  I  challenge  him. 

CI.  of  Ar.     John  Clee've. 

Par.    I  challenge  him. 

CI.  of  Ar.     Robert  Bampton. 

Par.    I  have  no  Exception  to  him. 
(He  was  fworn.J 

CI.  of  Ar.     IVtlHam  Atlee. 

Par.     I  challenge  him. 

CI.  of  Ar.     1'hoinas  Si'tton. 

Par.    I  have  no  Exception  to  him. 
(He  was  f-juorn.) 

CI.  of  Ar.     "Thomas  Edling. 

Par.     I  have  no  Exception  againft  him. 
(He  was  fworn.J 

CI.  of  Ar.     Robert  Sanderfon. 

Par.     I  have  no  Exception  againft  him. 
(He  was  fworn.) 

CI.  of  Ar.     Ralph  Marjb. 

Par.     I  have  no  Exception  againft  him. 
(He  was  fworn.J 

CI.  of  Ar.     Richard  Bealing. 

Par.  Pray,  Mr.  Hardejiy,  how  many  have  I 
challeng'd  ? 

Mv.Hardefty.  I  will  tell  you  prefently,  Sir. — 
You  have  challeng'd  25. 

Par.  But  there  are  two  that  I  gave  Reafon 
for  ?  Do  you  put  them  in  among  them  ?  that  is, 
Mr.  Hancock  and  Mr.  Taylor  as  the  King's  Ser- 
vants. 

CI.  of  Ar.  You  may  fpcak  to  my  Lord  about 
it ;  but  if  that  be  allow'd,  then  there  are  but 

Par.    Well,  Sir,  Go  on  then. 

CI.  of  Ar.    Richard  Bealing. 

Par.    I  challenge  him. 

CI.  of  Ar.     IVilliam  Partridge. 

Par.     1  challenge  him. 

CI.  of  Ar.     Nicholas  Roberts. 

Par.     I  challenge  him. 

CI.  of  Ar.     Peter  Lavigne. 

Par.     I  challenge  him. 

CI.  of  Ar.     Jofeph  IVhifion. 

Par.     I  have  no  Objection  to  him. 
(He  was  fworn.J 

CI.  of  Ar.     Andrew  Cook. 

Par.     I  challenge  him. 

CI.  of  Ar.     Samuel  Hooper. 

Par.     I  challenge  him. 

CI.  of  Ar.     Thomas  Heames. 

Par.     I  have  no  Exception  to  him. 
(He  was  fworn.J 

L.  C.  J.  Sir  IVilltam  Parkyns,  you  have  chal- 
ged  two,  and  have  aflign'd  the  Caufe  of  your 
Challenge,  that  is,  Hancock  and  another,  and 
the  Reafon  of  your  Challenge  is,  becaufe  they 
are  the  King's  Servants.  I  am  to  acquaint  you, 
that  is  no  Caufe  of  Challenge ;  but  however, 
the  King's  Council  do  not  intend  to  infift  upon  it, 
if  there  are  enough  beiides.  They  are  willing 
to  go  on  with  the  Pannel  ;  and  I  fpeak  this,  be- 
caufe I  would  not  have  it  go  for  a  Precedent, 
nor  have  it  underftood  that  the  Caufe  you  affign 
is  a  good  Caule:  But  however,  they  will  not 
ftand  with  you,  if  there  be  enough  to  ierve. 

Par.  My  Lord,  I  fubmit  to  it ;  the  Jury  is 
full,  I  think. 

CI.  of  Ar.  No,  there  are  but  Eleven  fworn  yet. 

Par.  But  how  far  have  I  gone  in  my  Chal- 
lenges ? 

CI.  vf  Ar.  There  are  Four,  which  you  may 
challenge  more. 


Par.  There  are  Two  allow'd  me,  tho'  it  be 
not  a  Precedent :  Are  there  Four  ftill  ? 

CI.  of  Ar.  Yes,  you  may  challenge  Four  more, 
and  no  more.     Edward  TvW7jfc;td. 

Par.    I  challenge  him. 

CI.  of  Ar.     Nicholas  Rufford. 

Par.    I  have  no  Exception  of  him 
(He  was  fworn.  J 

CI.  of  Ar.    Crycr,  co'jntez.     William  Nortkcy. 

Cryer.  One,  ^c.  (and  fo  the  reji  'till  the 
Twelve. J 

CI  of  Ar.     Nicholas  Rv.ford. 

Cryer.  Twelvf  good  Men  and  true,  ftand  to- 
gether, and  hear  your  Evidence. 

CI.  of  Ar.    Cryer,  make  Proclamation. 

Cryer.  Oyez,  If  any  one  can  inform  my  Lords 
the  King's  Juftices,  the  King's  Serjeant,  the 
King's  Attorne3'~General,  or  this  Inqueft  now 
to  be  taken,  of'^the  High-Treafon  whereof  the 
Prilbner  at  the  Bar  ftands  indided,  let  them 
come  forth,  and  they  fhall  be  heard  ;  for  now 
the  Prilbner  ftands  at  the  Bar  upon  his  Deli- 
verance, and  all  others  thst  are  bound  by  Re- 
cognizance to  give  Evidence  againft  the  Prifbner 
at  the  Bar,  let  them  come  forth,  and  give  their 
Evidence,  or  elfe  they  forfeit  their  Recogni- 
zance. And  all  Jury-Men  of  Middlefex  that 
have  appear 'd,  and  are  not  fworn,  may  depart 
the  Court. 

The  Names  of  the  Twelve  fworn  were  thefe  j 


IVillliam  Northey.,  Efq; 
Edward  Gold.,  £iq; 
Daniel  Thomas.,  Elq; 
Henry  Whttchcot.^  Elq; 
Robert  Bampton.,  Gent. 
Thomas  Sutton.,  Gent. 


Thomas  Edling.,  Gent. 
Robert  Sander] on.^  Gent. 
Ralph  MarJJj,  Gent. 
John  Nljifton,  Gent. 
Thomas  Heams,  Gt.  and 
Nicholas  Ruffordfient. 


CI.  ofAr.  Sir  IViliiam  Parkyns,  hold  up  thy  Hand. 
Qwhich  he  did?)  You  that  are  fworn,  look  upon  the 
Prilbner,  and  hearken  to  his  Caufe :  He  ftands 
indidied  by  the  Name  of  Sir  William  Parkyns,  late 
of  the  Parifh  of  St.  Paul  Covent-Garden,  in  the 
County  of  Middlefex,  Knight,  that  whereas  Qprout 
in  the  Indictment,  mutatis  mutandis^  and  againft 
the  Form  of  the  Statute  made  and  provided. 
Upon  this  Indictment  he  hath  been  arraigned, 
and  thereunto  hath  pleaded  Not  Guilty,  and  for 
his  Trial  hath  put  himfelf  upon  God  and  his 
Country,  which  Country  you  are  ;  your  Charge 
is  to  inquire,  whether  he  be  Guilty  of  the  High 
Trealbn  whereof  he  ftands  indi6tcd,  or  Not 
Guilty  ;  if  you  find  that  he  is  Guilty,  you  are 
to  inquire  what  Goods  and  Chattels,  Lands, 
Tenements,  he  had  at  the  Time  of  the  High 
Trealbn  committed,  or  at  any  Time  fmce  ;  if 
you  find  him  Not  Guilty,  you  are  to  inquire  whe- 
ther he  fled  for  it ;  if  you  find  thit  he  fled 
for  it,  you  are  to  inquire  of  his  Goods  and  Ch  t- 
tels,  as  if  you  had  found  h'm  guilty  ;  if  you  find 
him  not  guilty,  nor  that  he  did  fly  for  it,  you 
are  to  lay  lb,  and  no  more  ;  and  hear  your  Evi- 
dence. 

Mr.  Mountague.  May  it  pleafe  your  Lordlhip, 
and  you  Gentlemen  of  the  Jury 

Parkyns.  My  Lord,  your  Lord  (hip  was  pleafed 
to  fay,  you  would  be  my  Council.  I  am  igno- 
rant in  Matters  of  Indit'tments,  I  beg  if  there 
be  any  Fault  in  it,  you  will  let  mc  know  -^t. 

L  C  J.  Truly,  I  have  obferv'd  no  Fault  in  it  j 
I  do  not  know  of  any. 

Mr. 


i6p5-  0.  B. 


for  High-Treafon 


yix.  Mount  ague.  Genclemen,this  Indictment  does 
contain  as  heavy  an  Accufation,  as  can  be  laid 
upon  any  Man,  for  it  not  only  charges  the  Pri- 
foner  with  a  traiterous  Defign  of  fubverting  the 
Government,  and  raifing  War  and  Rebellion  with- 
in this  Kiny,dom  ;  which  was  to  be  done  by  ad- 
hering to  the  King's  Enemies,  and  promoting  a 
Foreign  Invailon,  but  likewife  with  a  Conipiracy 
againll  the  Life  of  the  King,  which  was  to  have 
been  taken  away  by  a  bloody  Affaffination. 

Gentlemen,  the  Indidmeni  fets  forth.  That 
S'w  IVilliam  Parkyns^  the  Prilbner  at  the  Bar,  did 
meet  fevcral  Times  with  Cbaruock,  and  other  hlfe 
Traitors ;  and  there  it  was  confultcd,  and  agreed 
how  they  fhould  procure  French  Forces  to  land 
within  this  Kingdom,  and  then  they  were  to  raife 
Rebellion  amongft  his  Majefly's  Subjects,  to  join 
with  the  Invaders.  Mr.  Cbaruock  was  lent  from 
the  Prifoner  at  the  Bar,  and  the  reft,  as  a  Mef' 
lengcr  into  France.,  unto  the  late  King  James,  to 
acquaint  him  with  this  bloody  Defign,  and  to 
defire  him  to  borrow  of  the  French  King  as  many 
Trcops  as  he  could  fpare,  to  make  a  Delcent  upon 
this  Kingdom,  and  they  at  the  lame  Time  were 
to  facilitate  the  Defcent,  by  getting  as  many  Men 
as  they  could  to  make  the  Aflaflination  •  and  the 
Number  of  Forty  was  pitched  upon,  who  were 
to  be  provided  lor  that  Purpofe,  of  which  the 
Prifoner  at  the  Bar  was  to  find  Five,  who  were 
to  lie  in  wait  with  the  reft,  and  fet  upon  the 
King  as  he  came  along  in  his  Coach,  upon  his 
Return  from  Hunting.  Some  were  to  aflauk  and 
attack  the  Guards,  while  others  were  barbaroufly 
to  allallinate  and  murder  the  King  in  his  Coach  : 
and  particularly  it  charges  the  Prilbner  with  un- 
dertaking to  procure  and  provide  Five  Horfes,  and 
Arms  that  were  to  be  imploy'd  in  this  bloody 
Aflaflination  ;  and  alfb  with  gathering  together 
great  Quantities  of  Arms  and  Ammunition  that 
were  to  be  uled  in  the  Infurredion.  To  this 
Indictment  the  Prifoner  has  pleaded  Not  Guilty  j 
if  he  be  not  guilty,  God  forbid  he  fhould  be 
convidted  :  But  if  he  be  guilty,  and  we  prove  the 
Fadt,  the  Nation  expefts  that  you  will  do  Juftice 
to  the  King  and  Kingdom,  and  find  him  lb. 

Mr.  y-it.  Gen.  (Sir  I'homas  I'revor.  )  May  it 
pleafe  your  Loidfhip,  and  you  Gentlemen  of  the 
Jury,  the  Prifoner  at  the  Bar,  Sir  William  Far- 
kyns.,  ftands  indicted  of  High-']  reafbn,  forCom- 
pafling  the  Death  of  his  Majefty,  and  Adhering 
to  his  Majefty 's  Enemies  j  and  the  Overt  Adts 
laid  in  the  Indidtment  to  prove  this  Treafbn  are. 
That  he  with  others  had  leveral  Meetings  and 
Confultations  about  this  Defign,  and  fent  a  Mef- 
fenger  over  to  France  to  the  late  King  James,  to 
procure  French  Forces  to  invade  the  Kingdom,  to 
depofe  the  King,  and  fubjedt  the  Kingdom  to  a 
French  Power:  And  likewife  that  he  did  enter 
into  a  Conf  jjiracy  with  feveral  Perfons  for  the 
Affaffination  of  his  Majefty 's  Royal  Perfon. 
Thefe  are  the  Overt  Adts  mentioned  in  the  In- 
didtment,  to  prove  this  Charge  of  Treafbn 
againft  the  Prifoner. 

Gentlemen,  the  Evidence  to  prove  thele  Overt 
Adts,  and  which  we  fhall  produce,  will  be  in  this 
Manner.  It  will  appear  that  the  Prilbner  at  the 
Bar,  Sir  IVtlliam  Parkyns,  has  had  a  Commifilon 
from  King  James  to  raife  a  Regiment  of  Horfe, 
and  about  May  laft,  he  with  feveral  others  had 
a  Meeting  at  the  Old  Kings  Head  in  Leadenhall- 
ftreet,  where  were  prefent  my  Lord  of  Atleshtiry, 
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my  Lord  Montgomery,  Sir  IViUiara  Parkyvs,  Sir 
John  Fre/nd,  Sir  John  Fcnivick,  Mr.  Charnock, 
Mr.  Porter,  and  one  Mr.  Cook  ;  and  Goodman 
came  in  to  them  after  Dinner.  And  at  that 
Meeting  it  was  confulced  and  concerted  among 
them,  how  they  fiiould  bring  back  the  iaie  King 
James,  and  depofe  his  prefent  Majelty  ;  and  in 
order  to  that,  they  did  refblve  to  fend  Mr.  Char- 
nnck  as  a  Melfenger  to  the  late  King  James,  to 
defire  him  to  obtain  from  the  French  King  loooo 
Men  to  invade  tills  Kingdom  J  8000  Foot,  looo 
Horfe,  and  1000  Dragoons;  and  to  encourage 
the  late  King  to  this,  they  did  afiure  him  by  the 
fame  MefTengcr,  that  they  would  meet  him 'with 
2000  Horfe  upon  his  Landing;  and  they  did  all 
undertake  and  agree  that  they  would  doit ;  and 
Mr.  Cbarnock  undertook  to  go  of  this  Meffage. 

Gentlemen,  about  a  Week  after  this  Meeting, 
Mr.  Charnock  not  being  williiig  to  go  upon  this 
Errand  without  a  good  AfiTurance,  that  they  in- 
tended to  perform  what  they  had  refolved  upon, 
they  therefore  had  another  Meeting  of  moft  of 
the  fame  Pcrfbns  that  were  at  the  former,  and 
particularly  the  Prifoner  at  the  Bar  was  one  ; 
and  that  was  at  Mrs.  Moiintjoys  a  Tavern  in  St. 
James  &-p-eet.  And  at  that  Meeting  they  did  all 
agree,  as  formerly,  and  continued  in  the:r  former 
Refolution,  to  fend  Mr.  Charncck  to  alfure  the 
late  King,  that  they  would  meet  hm,  accTding 
as  they  had  promifed,  if  he  would  give  them 
Notice  where  he  was  to  land,  and  he  fhou  d  not 
fail  of  their  Alliftance.  And  at  thefe  Meetings 
they  did  take  Notice,  that  then  was  the  moft 
proper  Time  for  fuch  an  Invafion  :  For  the  King 
was  gone  to  Flanders,  molt  of  the  Forces  were 
drawn  thither,  and  the  People  were  d  ffatisfy'd, 
and  fo  it  would  be  the  fitceft  Opportun  ty  to  ac- 
complifh  their  Defign.  And  they  defired  Mr. 
Charnock  to  make  hafte  to  carry  this  Meffage,  and 
to  intreat  King  James  that  he  would  be  fpeedy 
and  expeditious  in  his  Coming,  that  they  might 
not  lofe  this  Seafon. 

Gentlemen,  after  thefe  Meetings,  Mr.  Charnock 
did  within  a  few  Days  go  over  into  France,  and 
did  deliver  his  Meffage  to  the  late  ICing  James, 
who  took  it  very  kindly,  but  faid  that  the  French 
King  could  not  fpare  lb  many  Forces  that  Year, 
having  other  Work  to  imploy  them  about :  Up- 
on which,  within  a  Month's  Time,  or  lels,  he 
came  back  again,  and  brought  an  Account  of  his 
Meffage  to  thofe  Gentlemen  who  fent  him.  1  his 
was  in  May  or  June  laft,  and  fb  the  further  Pro- 
fecution  of  the  Defign  ceafed  at  that  Time. 

But  Gentlemen,  the  laft  Winter  it  was  revi- 
ved again,  and  attempted,  and  carried  on  very 
near  to  the  obtaining  a  fatal  Succels.  And  you 
will  hear  that  the  Prifoner  at  the  Bnr,  Sir  H'll- 
liam  Parkyns,  has  had  too  great  a  Hand,  and 
been  a  ve^'y  great  Inftrument  in  both  the  Parts 
of  this  wicked  Conipiracy  and  Treafon ;  not 
only  in  the  Invafion,  which  he  with  others  fent 
the  MefTenger  over  to  procure  ;  but  alfb  in  the 
other  Part,  the  blackelt  Part,  even  the  AfiTaffina- 
tion  of  the  King's  Perfon. 

About  January  laft  Sir  George  Barclay,  a  Lieu- 
tenant of  the  Guards  to  King  J  'mes  in  France, 
was  fent  over  into  Ergland  to  engage  Perfbns  to 
join  in  the  Confpiracy  and  Affaifination  ;  .Tnd  for 
his  Aflifliance  there  were  fent  over  with  h  m,  and 
before  and  after  him,  Ibme  so  I  roopers  of  the 
late  King's,   that  were  his  Guards  in  France.    And 

Sir 
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Sir  George  Barclay^  to  encourage  the  Perfons  that 
were  to  join,  and  whom  he  had  brought  over 
with  him,  pretended  an  Authority  to  juftify  it, 
that  is,  a  Commiflion  from  the  late  King  James, 
and  he  commiuiicatesthis  Defign  to  Mr.Cbariwck, 
Mr.  Porter,  and  leveral  others,  and  amongft  the 
teft  to  the  Prifoner  at  the  Bar,  Sir  IVilliaui  Par- 
kyJis,  having  a  great  Confidence  in  him,  and  did 
acquaint  him  he  had  luch  a  Commiflion,  and  he 
{hewed  it  him,  and  that  Commiflion  was  to  levy 
War  ag.^inlt  the  King's  Perfon  ;  which  they  took 
to  be  a^fufficicnt  Authority  for  them  to  aflfaflinate 
the  King's  Perfon. 

Gentlemen,  in  order  to  the  accomplifhing  this 
horrid  Confpiracy,  there  were  feveral  Meetings, 
and  Confuic^iCions  had,  at  which  the  Prifoner  at 
the  Bar  was  prefent,  and  very  aftive.  Sometimes 
thcv  met  at  Captain  Porter's  Lodgings,  at  another 
Time  at  the  Nas^g-'s  Head  in  Cogent-Garden,  at 
another  Time  at  the  Sun  in  the  Strand,  and  ano- 
ther Time  at  the  Globe  in  Hatton-Gardcn,  in 
order  to  accomplifli  this  Defign  :  And  at  thefe 
Meetings  you  will  hear,  they  did  propofe  feveral 
Ways  and  Methods  for  the  Execution  of  it ;  and 
feveral  Perfons,  particularly  one  of  them  that 
have  fuffcred  the  Punifhment  of  the  Law  for 
this,  were  appointed  to  go  and  view  the  Ground, 
where  the  Kind's  Perfon  might  moft  conveniently 
be  aflaiilted.  Mr.  King,  that  was  executed  for  it, 
was  one,  Captain  Porter  was  another,  and  one 
Kni^htley  was  the  third ;  and  thefe  did  go  to  fee 
the  Ground.  And  the  Day  before  they  v/ent, 
there  was  a  Meeting,  at  which  was  prelent  the 
Priibner  at  the  Bar,  and  others,  wherein  'twas 
concluded  upon,  that  they  fhould  go  ;  and  they 
went  accordingly  to  fee  the  moft  convenient 
Place  for  it.  They  went  to  Brentford,  and  after- 
wards to  the  other  Side  of  the  Water  to  Kich- 
inond,  and  furvey'd  all  the  Ground,  and  the 
Place  they  pitched  upon  as  the  moft  proper  for 
their  Purpofe,  was,  when  his  Majefty  fiiould 
return  from  Hunting,  to  do  it  in  the  Lane  be- 
twixt Brentford  and  1'urnham-Green.  And  ac- 
cordingly, when  they  retnrn'd  in  the  Evening, 
they  came  by  Appointment  to  the  Place  where 
the  reft  of  the  Accomplices  were  to  meet,  at  the 
Na^Z^'s  Head  Tavern  in  St.  James's,  and  gave  an 
Account  of  their  Proceedings ;  and  at  that  Meet- 
ing likcwife  was  Sir  JVtlliam  Parkyns,  the  Prifo- 
ner at  the  Bar,  Mr.  Charnock,  and  feveral  others, 
and  upon  the  Report  of  Captain  Porter  and  Mr. 
Kings  Expedition,  they  did  refolve  the  Thing 
fhould  be  done  in  that  Place,  and  that  it  fhould 
be  done  in  this  Manner. 

Sir  George  Barclay  with  about  Eight  or  Ten  in 
his  Party,  who  were  to  be  chofen  out  of  all  the 
other  Parties,  were  to  affauk  the  King's  Coach, 
aud  endeavour  to  kill  the  King,  and  all  the  reft 
that  were  in  the  Coach  with  him,  whilft  the 
others  in  two  Parties,  were  to  attack  the  Guards ; 
and  the  Number  in  all  was  to  be  about  40.  This 
was  fully  agreed  upon. 

And,  Gentlemen,  the  firft  Time  that  they  re- 
folved  to  put  this  traiterous  Defign  in  Execution, 
was  the  Fifteenth  of  February,  which  was  a  Sa- 
tiirday.,  the  ufual  Day  that  the  King  was  wont 
to  go  a  Hunting  on  ;  but  it  happened  by  great 
Providence  that  the  King  did  not  go  abroad  that 
Day. 

They  had  contrived  further,  to  make  theThing 
fure,  that  there  fhould  be  two  Perlbns,  whom 


they  called  orderly  Men,  who  fhould  be  placed 
at  Kenfington,  to  give  Notice  when  the  King  went 
abroad  ;  and  Chambers  was  one,  and  Durance  that 
was  a  Fleming  was  another  ;  and  Durance  was 
likevvile  employ 'd  to  view  the  Iwis  about  'itsrni- 
ham-Green  and  Brentford^  for  the  Lodging  of 
their  Men,  who  were  to  be  placed  Two  or 
Three  in  an  Inn,  that  they  might  not  be  ob- 
fcrved. 

Gentlemen,  the  firft  Day  appointed  for  the 
accomplifliing  this  Defign,  which  was  the  15th 
of  February,  being  over,  and  they  difappointed, 
yet  they  did  afterwards  refolve  to  go  on  and  ex- 
ecute it.  And  the  next  Saturday,  which  was  the 
22d  of  February,  was  pitched  upon  for  the  Time 
of  Execution  ;  and  accordingly  on  Friday  the  21ft 
of  February,  the  Day  before,  there  was  a  Meet- 
ing at  the  Nagg's  Head  in  Covent-Garden  ;  and 
there  was  prefent  Sir  George  Barclay,  Capt.Porter, 
and  feveral  others,  and  amongft  the  reft  the  Pri- 
foner at  the  Bar  was  there :  They  had  at  firft 
fome  Difoourfe  among  them  that  they  were  in 
doubt,  becaufe  of  the  firft  Difappointment,  whe- 
ther there  had  not  been  fome  Difcovery,  but 
that  Doubt  was  foon  over  ;  for  it  was  faid,  it 
could  not  be  fo,  for  then  they  fhould  not  have 
been  there  together.  That  feemed  probable, 
and  the  Difappointment  was  imputed  to  fome 
Accident,  and  that  gave  them  new  Affurance  to 
go  on,  and  they  were  refolved  to  do  it  in  the 
fame  Manner,  as  they  had  formerly  refolv'd,  on 
the  next  Day,  which  was  Saturday. 

Gentlemen,  at  that  Meeting  Mr.  Porter  ac- 
quainted them,  that  he  had  the  Misfortune  to 
have  fome  of  his  Horfes  fallen  fick  or  lame,  and 
he  acquainted  the  Prifoner  with  it ;  and  Sir  IVtl- 
liam  Parkyns  was  careful  to  fupply  him  with  other 
Horfes,  and  told  him,  he  could  get  a  Note  from 
one  Lewis,  who  I  think  is  Major  of  the  Horfe 
to  my  Lord  Fen^erfloam,  to  get  three  Horfes,  and 
accordingly  he  did  fend  a  Note  for  three  Horles 
to  Mr.  Lewis. 

Upon  the  22d  of  February  in  the  Morning, 
which  was  the  Time  for  the  Execution  of  this 
bloody  Confpiracy,  they  had  met  together,  and 
refolved  to  go  on  with  it,  and  put  it  in  Execu- 
tion ;  and  that  they  had  Notice  from  Chambers^ 
that  the  King  did  go  a  hunting  that  Day,  and 
there  was  great  Joy  among  them  all,  thinking 
themfelves  fure  ;  and  fo  they  order'd  all  Things 
to  be  got  ready.  But  afterwards,  about  One  a 
Clock,  there  came  other  News,  that  the  King 
did  not  go  abroad,  but  the  Guards  were  all  come 
back  in  great  Halie,  their  Horfes  being  all  oi  a 
Foam,  and  the  King's  Coaches  were  fcnt  back 
to  the  Meivs ;  then  they  began  to  be  in  a  great 
Confternation,  and  they  thought  the  Thing  had 
taken  Air,  and  was  difoovered.  This,  Gentle- 
men, is  a  fhort  Account,  how  it  will  appear 
upon  the  Evidence,  as  to  the  Confpiracy  of 
AfTafl^nating  the  King,  and  the  feveral  Meet- 
ings and  Confultations  about  it  •  at  which  the 
Prifoner  at  the  Bar,  Sir  William  Parkyns,  was 
prefent. 

But,  Gentlemen,  there  will  be  a  little  more 
Evidence,  if  it  be  necefllliry  to  confirm  this  for- 
mer Evidence,  and  to  fhew  the  Part  that  the 
Prifoner  at  the  Bar  had  in  this  treafonable, 
this  barbarous  Confpiracy  :  For  it  will  appear, 
that,  as  the  Prifoner  had  a  Commiffion  from  the 
late  King  James  to  raife  a  Regiment  of  Horie, 
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and  had  fent  a  MeflTengcr  into  France^  to  invite 
the  late  King   over,  with  loooo  French  ;  lb  he 
had  made  great  Preparation  of  Arms  to  be  ready 
for  that  Purpofe.  About  Michaehjias  laft  the  Pri- 
foner  at  the  Bar  fent   a  Parcel  of  Goods,  as  he 
called  them,  which  were  put  into  Cafes,  I  think 
they  were  about  eight  fmall  Boxes,  put  into  ve- 
ry large  Cafes,  and  lent  down  by  his  Order  in- 
to the  Country,  unto  one  Haywood.    It  leems  this 
Haywood  had  married  Mr.  Charnock's  Sifter,  and 
Charnock  writ  a  Letter  to  him,  and  defired  that 
he  would  give  Sir  IVtlUam  Parkyns  Leave  to  lodge 
Ibme  Goods  there,  which  were  of  great  Value, 
and    he  diirft  not  truft  them  at  his  own  Houle 
in    IVarwickfiire.,  becaule  his  Servants  were  not 
there  to  look   after  them,  and  accordingly  upon 
that  Letter  Mr.  Haywood  did  give  Leave  that  the 
Goods  fhould   be  carried  thither,  and  they  were 
£o,  and  there  they  were  lock'd  up  privately,  and 
kept  till  this  barbarous  Confpiracy  was  dilcover- 
ed  ;  then  you  will  find  the  Prilbner  at  the  Bar 
lent  his  own  Servant  down,  the  T'tiefday  after  the 
Dilcovery,  and  gave  him  Orders  immediately  (his 
Name  is  Eubank,  and  he  is  the  Groom,  and  looks 
after  his  Horfes)    to   go  down  to   IVarwickfiire 
to  one   Evans,  who  carried  the  Goods,  to  defire 
him   with  all  Speed  to  remove  thofe  Goods,  and 
to  take  Care  to  remove  them  privately,  and  to 
fecure  them,  and  to  hide  them.    And  according- 
ly on  U'edfiefday  he  came  there,  which  was  AJh- 
Wednefday  ;  and  acquainted  E'vans  with  what  Sir 
IVilllam  had  ordered  him,  and  they  went  that 
very  Night  with  a  Cart  to  Mr.  Haywood\  ;  and 
though  it  was  late,  and  they  were  defired  to  ftay 
till  the  next  Morning,  they  would  not  j  they  laid 
they  could  ftay  no  longer,  but  would  remove 
the  Goods  immediately  j  and   accordingly   they 
were  carried  from  thence  that  Night,  to  Sir  Wil- 
liam Parkym's  own  Houfe  in  IVarwickfiire  ;  and 
there  they  were  buried  in  the  Garden.  Thele  Goods 
that  were  of  this  great  Value  were  put  into  the 
Ground  to  prelerve  them.  But  after  this  Difco- 
very.  Sir  iVdliam  Parkyns  being  accufed,  and  his 
Name  put  in  the  Proclamation,  and  a  Search  be- 
ing ordered  to  be  made  at  his  Houfe,  theft  Goods 
that  lay  hid  at  Haywood's,  and  upon  the  Removal 
thence  were  thus  buried  in  the  Ground,  came  to 
be  diftovered,  and  the  Cales  were  broken  open, 
and  then  they  did  appear  to  be  Goods  of  an  ex- 
traordinary Nature  indeed,  for  you  will  find  they 
were  Horft  Arms  for  Troopers  ;  there  were  two 
and   thirty   Carbines,  five  and  twenty  Cales  of 
Piftols,    and  about  forty  odd    Swords   without 
Hilts  upon  them,   but   the   Hilts   lay  loofe  by 
them  ;  ib  that  this  will  make  it  apparent,  with- 
out Dilpute,  how  far  the  Prifoner  at  the  Bar 
has  engag'd  in  this  Confpiracy,  and  what  Pre- 
parations he  had  made  for  the  Execution  of  it. 

Gentlemen,  it  will  appear  farther  againft  the 
Prifoner  at  the  Bar,  that  he  hath  had  a  confide- 
rable  Number  of  Horles,  that  have  frequently 
been  brought  up  from  his  Houle  in  Hart fordJJj'tre, 
to  the  George-Inn  in  Holbourn. 

But  before  we  come  to  that,  I  would  acquaint 
you  with  another  particular  Part  of  our  Evidence, 
that  is  precedent  in  Point  of  Time.  About  C/br//?- 
tnas  laft,  the  Prifoner  did  acquaint  one  Sweet,  who 
is  an  Officer  in  the  Excilc,  (and  I  am  very  lorry 
that  v,e  Ihould  have  any  fuch  Officers,  that 
Ihould  be  thought  fit  to  be  intrufted  with  Se- 
crets of  this  Nature)  Sir  William  Parkyns  acquaint- 
ed this  Sweet,  and  gave  him  an  Account  that  he 
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had  long  had    an   AlTurance  that  King  James 
would  land,  but  now  he  had  it  under  his  own 
Wand     that  he  would  land  very  fpeedily,  and 
that  he  had  made  Preparations  for  that  Purpofe 
to  meet  him.     That  great  Things  were  expedled 
Irom  him  ;  that  his  own  Troop  was  ready   --nd 
It  confifted  chiefly  of  old  Soldiers  ;  and  thatle- 
vcral  Perfons  who  had  been  Officers  would  be 
Volunteers  under  him.     He  faid  he  intended  to 
go  into  LeicefterJJjire,  and  there  he  was  to  meet 
leveral  Gentlemen  from  the  North,   and  from 
the  Weft,  to  confider,  and  fettle  a  Corrcfpon- 
dence  how  to  meet  the  late  King  upon  his  Land- 
ing •  and  accordingly  S\r  William  Parkyns  did  go, 
and  you  will  have  an  Account  that  he  came  to 
Leicefter  on  Friday  Night,  one  Scitdamore  went 
along  with  him,  there  he  ftaid  all  Saturday,  and 
a  good  Part  of  Sunday.    There  came  feveral  Per- 
fons to  him  while  he  was  at  Leicefter,  particular- 
ly one  Captain  Tarhorough,  the  Son  of  Sir  "thomas 
■Tarhorougb,  and  a  Parfon,  who  faid  they  came  as 
far  as  from  Tork  to  meet  Sir  William  Parkyns  at 
Leicefter  •  and  there  was  great  Refort  thither  at 
that  Time,  as  you  will  hear  from  the  Witneftes. 
S\r  William  Parkym  came   back  again  from  Lei- 
cefter  to  Brick-hill  that  Night,  and  returned  to 
his  own  Houfe  on  Monday  Night  ;  and  after  his 
Return,  he  acquainted  this  Sweet,  that  he  had  been 
his  Journey  to  Leicefter  ^  that  he  met  with  feveral 
Gentlemen  there  from  the  North,  and  other  Places, 
and  had  fettled  a  Correfpondency,  and  had  found 
them  all  fully  engaged,  and  well  inclined,  all  went 
well,  and  there  was  no  Danger  of  any  Mifcar- 
riage  at  all ;  and  this  was  about  January  laft,  that 
this  Expedition  was  made  by  the  Prilbner. 

And  now.  Gentlemen,  as  to  that  Particular 
about  the  Horfes,  which  were  fo  frequently- 
brought  up  this  laft  Winter  from  his  Houfe  in 
Hartfordftoire,  to  the  George-Inn  in  Holbourn, 
there  is  one  very  unfortunate  Circumftance  that 
attends  this  Matter  ;  that  is,  that  thefe  Horles 
were  brought  to  Town  juft  the  feveral  Nights 
before  the  King  was  to  be  alTaffinated  ;  for  up- 
on 1'hurfday  the  13  th  of  February,  he  being  in 
Town,  fent  Dired:ions  to  his  Groom,  to  brino- 
up  three  of  his  Horfts  on  Friday,  which  was  the 
14th  in  the  Afternoon,  and  all  thefe  Horfes  were 
furnilh'd  with  Piftols  and  Furniture  for  Troopers  i 
according  to  thofe  Direftions  his  Servant  brought 
up  the  three  Horfes,  and  he  came  and  acquaint- 
ed his  Mafter  that  they  were  brought  up  accord- 
ing to  his  Order ;  Sir  William  Parkyns  was  then 
at  his  Lodgings,  which  were  in  the  fame  Houfe 
where  Mr.  Charnock  did  lodgej  when  his  Man  had 
told  him  the  Horfes  were  come,  he  pretended 
at  firft  that  he  had  fome  Thoughts  of  going 
out  of  Town  that  Evening,  but  that  he  had 
changed  his  Mind,  and  would  go  in  the  Morning, 
and  he  would  have  the  Horfes  ready  againft  the 
next  Morning,  which  was  Saturday  the  15th,  the 
firft  Day  upon  which  the  Aflaffination  was  intend- 
ed to  be  put  in  Execution. 

The  next  Morning  when  his  Man  came  to 
him  again,  he  had  changed  his  Mind,  and  he 
would  not  go  out  of  Town  in  the  Morning,  but  he 
would  go  in  the  Afternoon  ;  and  it  will  appear 
that  he  did  not  go  out  of  Town  that  Day,  nor 
the  next  Day,  nor  till  Monday ;  and  then  the  De- 
fign  had  mifcarried  by  the  King's  notgoing  abroad 
a  Saturday,  and  the  Horfes  were  carried  back  j 
and  when  he  went  out  of  Town  upon  Monday, 
one  Holmes  went  along  with  him,  and  he  went 
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with  him  to  his  Houfe  in  Hart fordJJj ire  ;  and  there 

he  (laid  until   Friday  after,  which  was  the  Day 

before  the  next  Time  that  was  appointed  for  the 

Execution  of  the  AlTaflination.     And  upon  the 

Friday  they  came  up  again,   and  then  there  were 

more  Horfes,  four  or  five,  that  were  brought  up 

that  Day  ;  and   all   of  them    with    Piftols,  and 

Tack-Boots,  and  other  Furniture  and  Accoutre-     to  you  by  one  ti 

ments  for  Troopers ;  and  thcfe  came  to  the  George-     S.r  H:lham  Parky, 

Inn,  where  Sir  miltam  Parkyns   gave    his  xMan 

Eulauk  particular  Orders,  to  be  very  early  the 

next  Morning  at  Kenfmgton  ;  that  was  the  22d, 

and  he  was  to  go,  as  he  told  him,  to  one  Brown, 

that  he  faid  was  concerned  in  the  Kmg  s  Kitchm, 

and  liv'd  two  Doors  off  the  Gate  that  turns  up 

to   the  King's  Houfe,  and  he  was  to  tell  him  he 

was  Sir  n'dliam  Parkyns's   Servant    but  that  he 

came  from  a  Man  that  lodg'd  at  a  Confedtmner  s 

Houfe  over-againft  Grays-Inn ;   in  which  Place, 

by  the  Defcription  of  the  Perlon,  you  will  find 

Sir  George  Barclay  lodged. 

The  Man  went  accordingly  at  Eight  a-Liock 
in  the  Morning  to  Kenfmgton,  and  inquired  out 
this  Bro-jun,  and  met  with  him,  and  told  him  he 
was  Sir  IVilliam  Parkyns's  Servant,  but  came  from 
the  Gentleman  that  lodg'd  at  the  Confedioner  s 
in  Holbourn.  Brown  faid  he  had  nothing  to  fay  to 
him,  but  bid  him  give  him  his  Almanack,  and  he 
writ  in  it,  that  he  would  be  in  Town  in  two 
Hours  himfelf,  and  wait  upon  him :  And  bid  him 
carry  that  to  the  Man  that  lodg'd  at  the  Confec- 
tioner's, and  this  Brown  by  the  Circumftances  of 
the  whole,  muft  probably  be  one  of  the  orderly 
Men  who  lodg'd  at  Kenfmgton,  to  give  Notice 
when  the  King,  and  the  Guards  went  out. 

Sir  William  Parkyns's  Servant  came  back  to  the 
Confedioner's  Houfe,  and  there  he  met  with  a 
Man  that  went  by  the  Name  of  Rogers  j  he'll 
tell  you  he  was  a  Scotch  Man,  for  he  fpoke  broad 
Scotch,  and  he'll  give  you  a  particular  Defcrip- 
tion of  the  Man,  by  which  I  believe  it  will  ap- 
pear that  it  was  Sir  George  Barclay.  Sir  William 
Parkyns's  Servant,  after  he  had  deliver'd  his  Mef- 
fage  to  this  Rogers,  came  back  to  his  Mailer, 
and  told  him  he  had  done  his  Errand  according 
as  he  was  order'd,  and  Sir  William  Parkyns  ask'd 
him  what  Rogers  faid,  and  he  told  him  that  he 
bid  him  tell  his  Malter,  if  he  would  come  to  him 
he  would  be  ready  at  home  for  him.  This  was 
upon  Saturday  Morning  the  2  2d  of  February. 

About  Eleven  a-Clock  that  Day  Sir  William 
Parkyns,  and  this  Lewis  that  we  fpoke  of  before, 
came    to  the  George-Inn,  and  there  Sir  William 
Parkyns  ask'd  his  Servant  whether  he  had  receiv'd 
any  more  than  two  Saddles,  for  there  were  two 
Saddles  fent  in   thither,  according  to  an  Order 
that  had  been  given,  to  furnifh  two  other  Horfes 
that  flood  there  at  the  George-Inn.,  and  which  Sir 
William  Parkyns  told  his  Groom  belonged  to  two 
Friends  of  his,  and  bid  him  be  fure  to  take  care 
of  them,  and  to  fee  them  well  fed,  and  order'd 
two  Saddles  to  be  bought  for  them.  Lewis  faid  he 
did  think  they  had  more  than  two,  but  you  will 
fee  by  the  Evidence  that  this  fame  Lewis  had  pro- 
vided thirty  Saddles  for  Sir  William  Parkyns  ;  I  ut 
there  feem'd  to  be  a  Controverly  between  them 
at  that  Time  how  many  had  really  been  lent  in, 
and  Lewis  affirm'd  there  was  twenty  four,  but  Sir 
IVilliam  Parkyns  faid,  I  have  had  but  twenty  two 
of  the  thirty  yet,  for   I   have  but   two  brought 
in  here,  and  1  had  twenty  before.    '1  his  you  will 
hear  fully  proved,  and  I  think  it  is  impoffible  for 


any  Body  to  believe,  but  that  all  this  Preparation 
of  Saddles,  Piftols,  Boots,  and  other  Things,  muft 
convince  any  Body  of  the  Prifoner's  being  ib  fir 
engaged  in  this  Defign,  that  he  can  never  anfwer 
it  without  giving  you  a  very  good  Account,  what 
this  Preparation  was  for. 

Gentlemen,  a  great  Part  of  this  will  be  prov'd. 
that  acled  in  it,  as  a  Servant  to 
ns,  that  is,  as  to  the  coming  \ip 
of  the  Horles,  Jack-boots,  Piftols,  and  other 
Arms  at  that  Time  ;  and  that  when  on  the  laft 
Saturday  it  was  difappointed,  all  the  Horles,  not 
only  thofe  Sir  William  Parkyns  brought,  but  the 
other  two  went  away  in  a  great  Hurry  and  Con- 
fufion,  and  nothing  was  ever  heard  of  them 
more  ;  and  that  will  be  prov'd  by  the  Servants 
in  the  very  Inn. 

Gentlemen,  I  have  now  open'd  to  you  the 
Nature  and  State  of  the  Evidence,  we  will  call 
our  Witnefles,  and  make  it  out  very  undeniably, 
and  fubftantially,  and  therefore  I  will  not  give 
you  any  firther  Trouble. 

Mr.  Sol.  Gen.  Call  Mr.  Porter  Qwbo  wasfworn.^ 
Mr.  Porter,  pray  will  you  give  the  Court  and  the 
Jury  an  Account  of  the  Meeting  at  the  King's- 
Head  in  Leadenhall-fireet ;  and  who  was  there,  and 
what  Reiblutions,  and  Agreements  they  came  to  ? 
Capt.  Porter.  About  the  latter  End  of  May  laft, 
or  the  Beginning  of  June.,  there  were  two  Meet- 
ings had,  the  one  was  at  the  Kings  Head'm  Leaden- 
hall-ftreet,  the  other  was  at  Mrs.  Mountjoys  near 
Sir  John  Fenwick's.  At  the  firft  Meeting  there 
was  my  Lord  of  yiilesbury,  my 'Lord  Montgomery, 
Sir  John  Freind,  Sir  William  Parkyns  the  Prifoner 
at  the  Bar,  Sir  John  Fenwick,  Capt.  Charnock,  Mr. 
Cook,  and  my  felf  Mr.  Goodman  came  in  after  Din- 
ner, and  there  we  confulted  which  was  the  beft 
Way  for  King  James's  coming  in,  and  we  all  re- 
folv'd  to  fend  a  Meffenger  to  him,  to  invite  him 
over,  and  to  defire  him  to  interpofe  with  the 
French  King  for  the  getting  loooo  Men,  to  come 
over  with  him, 8000  Foot,  loooHorle,  and  1000 
Dragoons.  It  was  then  confider'd  who  fhould  be 
fent,  and  all  the  Company  agreed  Mr.  Charnock 
was  the  propereft  Perfon.  Says  Mr.  Charnock^  if 
you  fend  me,  pray  tell  me  what  Errand  I  fhall 
go  upon  :  We  did  likewile  then  agree,  that  he 
fhould  affure  the  King,  if  he  would  come  over, 
at  fuch  a  Time,  we  would  meet  him  with  a  Body 
of  2000  Horle. 

Mr.  Att.  Gen.  Did  Charnock  undertake  to  go 
upon  that  Meffage  ? 

Capt.  Port.  Yes,  he  did,  and  to  propofe  this 
Matter  to  him,  that  he  might  propofe  it  to  the 
French  King  for  the  getting  of  the  Men. 

Mr.  Sol.  Gen.  Before  you  go  away,  I  defire  to 
ask  of  you  one  Thing,  did  Sir  William  Parkyns., 
the  Prifoner  at  the  Bar,  agree  to  the  Meffage  ? 
Capt.  Porter.  Yes,  he  did. 
Mr.  Sol.  Gen.  Had  you  any  other  Meeting  about 
this  Bufinefs,  and  when  was  it,  and  who  was  there  ? 
Capt.  Porter.  My  Lord,  Capt.  Charnock  faid  at 
firft  he  would  not  go  of  a  foolifh  McfTage,  and 
thereupon  we  all    agreed  co  be  at  the   Head  of 
2000  Men  to  meet  King  James  at  his  Landing, 
and  every  one  fhould  bring  his  ^tota. 

Mr.  Att.  Gen.  VV  hen  was  the  lecond  Meeting, 
and  where  was  it,  and  who  were  there,  and  what 
was  agreed  upon  ' 

Capt.  Por.  The  fecond  Meeting  was  at  Mrs. 
Muiinr joy's,  where  Cipciin  C'irrnock  dsiired  us 
once  more  to  meet,  before  he  went  away  to  know 
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whether  we  kept  to  our  firft  Refblution,  and 
we  did  agree  to  what  was  refblved  upon  at 
firft,  and  he  faid  he  wonld  go  in  two  or  three 
Days  time. 

Mr.  yitt.  Gen.  Did  the  Company  agree  to 
it  then  ? 

Cript.Port.  Yes,  they  did,  Sir,  all  that  met  at 
that  Time. 

Mr.  Sol.  Gen.  Pray  name  them  over  again, 
who  they  were. 

Capt.  P.  Sir  iVilliam  Parkyns  was  aftually  there, 
and  my  Lord  of  Ailesbury.^  and  Sir  John  Freind^ 
and  Capt  Charnock,  Mr.  Cook.,  and  myfelf  j  I  can- 
not tell  whetlier  my  Lord  Montgomery  was  there, 
or  Mr.  Goodman. 

Mr.  Att.  Gen.  Pray  when  did  you  lee  Capt.  Char- 
nock,  or  fpeak  with  him,  after  that  ? 

Capt.  P.  It  was  when  I  was  in  Prifbn  about  the 
Riot,  and  he  told  me  he  had  been  there  j  but 
there  would  be  nothing  done  in  that  Matter  at 
prefent,  for  King  James  faid,  the  French  King 
could  not  then  ipare  fb  many  Men,  though  he 
thanked  us  for  our  kind  Offer ;  And  he  faid  he 
had  been  with  my  Lord  of  Ailesbury.,  Sir  IVilliam 
Parkyns,  and  the  feveral  other  People  of  Quality, 
which  he  did  not  name,  and  had  carried  them  the 
particular  Meflages  that  he  had  in  command  from 
the  King  to  carry  to  them. 

Mv.Att.Gen.  Now,  pray  tell  us,  what  you  know 
about  the  Defign  of  Aflaflinating  the  King,  and 
what  Hand  the  Prifoner  at  the  Bar  was  to 
have  in  it. 

Capt.  P.  About  fome  Weeks  before  I  heard  of 
the  Affaflination,  I  came  to  lodge  in  the  Houfe  in 
Norfolk-ftreet,  where  Captain  Charnock  lodged ; 
and  where  Sir  William  Parkyns  lodged  when  he 
came  to  Town.  Moll:  commonly  we  ufed  to  go 
in  the  Evening  to  the  Tavern,  or  drink  a  Bottle 
of  Wine  at  our  own  Lodgings;  and  one  Morning 
I  ask'd  Mr.  Charnock,  if  I  fhould  fee  him  at  Night } 
he  faid  he  was  engaged  in  private  Company  for 
that  Night,  and  he  could  not  go  with  me  to  the 
Tavern.  For,  fays  he,  there  are  fome  Gentle- 
men that  are  lately  come  from  France,  and  there 
is  fomething  to  be  done  for  the  King's  Service. 
If  there  be  lb,  fays  I,  pray  let  me  be  concerned; 
Says  he,  they  are  but  newly  come,  and  they  will 
fee  no  Body  elfe  but  me  at  prefent.  A  little 
after  I  fell  fick  of  a  Fit  of  the  Gout,  and  Mr. 
Charnock  came  to  vifit  me,  and  we  fell  into  Dif- 
courfe,  and  I  asked  him  about  thofe  Gentlemen 
that  were  come  from  France,  what  they  came 
about  ?  he  told  me  it  was  Sir  G.  Barcley  that  came 
from  France,  and  feveral  other  Officers  with  him, 
and  that  he  had  a  Commiflion  from  the  late  King 
James  to  levy  War  againft  the  Perfon  of  King 
IViUiam,  or  the  Prince  of  Orange,  as  I  think  it 
was  named  in  the  Commiflion. 

L.  C.  J.     Who  told  you  this  ? 

Capt.  p.  It  wasCapt.  C^^r(ioc^:  he  defired  to 
know  how  many  Men  I  could  bring.  I  defir'd  a  lit- 
tle Time  to  confider,  but  I  faid  there  would  be  a 
grent  many  would  join  if  the  King  landed,  whom 
1  did  nor  think  fit  to  truft  with  a  Thing  of  this 
Nature  before-hand.  Some  few  Days  after,  Cap- 
tain Charnock  came  into  my  Chamber,  and  brought 
Sir  George  Barcley  and  IVIajor  Holmes  that  iaid  he 
was  come  from  France;  and  there  we  had  little 
more  but  a  general  Dilcourfe:  But  a  little  after 
that  T  got  well  of  the  Gout,  and  we  had  feveral 
Meetings  at  feveral  Places;  at  the  Globe  Tavern 
in  Halt  on-Garden,  at  the  Naggs-head  in  Covent- 
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Garden,  and  at  the  Sun  in  the  Strand,  where  Sir 
IVtlliamParkyns  was  always  prefent.  A nd  there  we 
did  confult  of  the  beft  Ways  to  affa/Tlnate  the 
King,  as  he  came  from  Richmond  after  Hunting. 
Sir  George  Barcley  faid,  he  had  received  800/. 
from  King  James's  Secretary  towards  the  buyin^ 
of  Horfes,  and  furnifhing  both  Horfes  and  .Men 
for  the  Expedition  ;  and  it  was  confidcr'd  of  how 
many  Men  it  would  be  neceflary  to  brin<».  The 
Number  agreed  upon  was  about  forty,  of  which  Sir 
George  Barcley  was  to  provide  twenty,  I  pro- 
mifed  to  bring  feven  or  eight.  Sir  William  Par- 
kyns engaged  to  bring  five,  whereof  three  fhould 
be  mounted,  with  his  own  Men,  and  the  other  two 
my  Men  were  to  mount  upon. 

Mr.  An.  Gen.  Do  you  know  the  Names  of  thofc 
People  that  he  was  to  mount.? 

Capt.  P.    I  never  had  the  Names  myfelf 
Mr.  An.  Gen.    Well,  what'w^s  done  after  thefe 
Confultations  ? 

Capt.  P.  I  asked  Captain  Charnock  one  time, 
if  I  might  not  fee  the  Commiffion  that  King  James 
had  given  ;  he  faid  he  had  never  feen  it  himfelf, 
but  Sir  William  Parkyns  hid.  I  askfd  Sir  W lliam 
Parkyns,  one  Evening  as  we  were  Imoakmg  a  Pipe 
by  the  Fire  fide,  whether  he  had  fecn  the  Com- 
miflion :  He  faid,  he  had ;  and  tliat  becaufe 
King  James  would  not  truft  any  of  his  Mini- 
fters,  it  was  written  and  figned  with  the  King's 
own  Hand. 

Mr.  An.  Gen.  Pray  did  he  tell  you  what  it 
was  for  ? 

Capt.  P.  He  faid  it  was  for  raifing,  and  le- 
vying War  upon  the  Perfon  of  the  King,  b'jt  7  do 
not  know  whether  he  called  him  King  William,  or 
the  Prince  of  Orange ;  but  I  fuppofe  it  was 'the 
Prince  of  Orange. 

Mr.  An.  Gen.  Pray  then  give  us  an  Account 
of  your  going  to  view  the  Ground,  where  it  was 
moft  convenient  to  do  the  Bufinefs. 

Capt.  P.  There  were  feveral  Propofitions  about 
the  Place  where  it  was  to  be  done,  one  was  to  be 
on  the  other  Side  of  the  Water  by  Ambufcade  in 
Richmond  Park,  the  other  was  to  be  on  this  fide  of 
the  Water  after  the  King  was  landed.  Sir  G.  Barcley 
was  for  that  that  was  upon  the  other  fide  of  the 
Water ;  I  thought  that  it  would  take  up  too  much 
time  to  go  over  thither,  that  it  was  better  to  be 
done  on  this  fide  ;  but  becaufe  there  was  Diffe- 
rence of  Opinions,  it  was  refolved  upon  that 
ibme  Body  fliould  be  appointed  to  view  the 
Ground ;  and  I  was  appointed  for  •one,  Mr. 
Knightley  for  another,  and  Mr.  King  would 
needs  go  with  us  for  a  Third;  and  we  three 
did  go.  We  lay  all  Night  at  Knightsbridge, 
and  the  next  Day  went,  and  viewed  the  Grounds 
on  both  Sides  the  River ;  and  came  back  that 
Evening  to  the  Naggs-head  according  to  Ap- 
pointment, where  was  Sir  William  Parkyns  the 
Prifoner,  and  Sir  George  Barcley,  and  Mr.  Char- 
nock, and  we  gave  an  Account  that  he  had  view'd 
both  Places :  And  upon  our  Report  it  was  re- 
folved, that  it  fiiould  be  done  on  this  Side  the 
Water,  in  the  Lane  between  Brentford  and  ^iirn- 
ham-Green. 

Mr.  Att.  Gen.  Are  you  fure  Sir  William  Parkyns, 
the  Prifoner  at  the  Bar,  was  there,  at  that  Meet- 
ing at  the  Naggs-head  ? 
Capt.  P.     Yes,  he  was. 

Mr.  Att.  Gen.  Did  he  agree  to  that  Re- 
folution  ? 

4  L  Capt, 
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were  there. 

Mr  Att.  Gen.  Pray,  Capt.  Porter,  then  give  us 
an  Account  of  the  Days  that  were  fixed  for  the 
Execution  of  this  Defign. 

Capt.  P.  There  was  Saturday  the  15th,  and  i>a- 
mday  the  22d,  liecaufe  Saturday  was  the  Day  the 
Kine  ufcd  to  go  a  Hunting  and  Shooting. 

Mr  Att.  Gen.  Were  there  any  Men  at  Ken- 
fwgton,  to  give  you  Notice  when  the  King  went 

abroad  ?  .       ,      1     .    t    j 

Capt.  P.  There  were  two  Men  that  had  a  Lodg- 
ing at  Keiifiii^tnii,  the  one  was  one  Chambers,  who 
bebn<^ed  to  Captain  Charnock,  and  the  other  was 
a  Flewing,  one  Durance,  who  came  over  with  Sir 
G  Barcley,  and  he  went  every  Day,  and  thrult 
himfelf  among  the  Guards  to  bring  Intelligence. 

Mr.  Sol.  Gen.  What  was  the  Realon  the  Defign 
was  not  executed  ?     .  ,         ,    ^t    • 

Capt.  P.  Thefirft  Day  D«m?iff  brought  Notice 
in  the  Morning,  that  the  Guards  were  gone 
abroad ;  and  afterwards  there  came  Notice,  that 
thr;  King  would  not  go  abroad  that  Day,  for 
which    Reafon    we   adjourned    it    to   the   next 

Saturday.  ,     ,,    ,     , 

Mr.  Att.  Gen.  What  was  the  Method  you  was 
to  take  in  the  Execution  ? 

Capt.  P.  The  Method  agreed  upon  was  this: 
There  was  one  Kook-wood  that  came  from  France 
upon  this  Expedition,  he  was  to  command  one 
Party,  and  Ca^tsan  Cbarnock  and  myfelfwere  to 
comm'and  another  Party,  to  attack  the  Guards, 
and  Sir  George  Barcley  was  to  have  four  Men  out 
of  each  Party  to  attack  the  Coach,  while  we 
attacked  the  Guards. 

Mr.  Att.  Gen.  W^ell,  you  fay  the  firft  Day  you 
was  difappointed  by  the  King's  not  going,  when 
was  the  next  Meeting  ? 

Capt.  P.  The  next  Meeting  was  upon  Friday  the 
Day  before  the  22d.  I  was  fick  all  the  Week,  and 
I  do  not  know  whether  I  lay  a  Bed  all  the  Week, 
or  no ;  but  upon  Friday  they  met,  and  it  was  at 
the  Sun  Tavern  in  the  Strand :  There  was  none 
but  Sir  George  Barcley,  Capt.  Charnock,  Sir  iVilliam 
Parkyns,  and  myfelf 

Mr.  Att  Gen.  What  Difcourfe  was  there  then  ? 
Capt.  p.    Sir  George  Barcley  came  in,  and  faid, 
he  was  afraid  the  Thing  was  difcovered^    I  told 
him  1  fancied  not,  for  if  it  had,  we  fhould  not 
have  been  in  that  Houfe  at  that  time.     Then, 
fays  he,  let  us  go  on,  and  try  another  Day.     Sir 
IVtlliam  Parkyns  wns  asked  if  his  Horfes  were  come 
to  Town:*  He  faid  they  were  come  to  Town  that 
Night.    Said  I,  1  have  had  a  Misfortune  with  my 
Hories,  two  of  them  are  fallen  lame,  and  won't 
be  fit  for  Service.    Says  he,  if  I  had  known  that, 
I  could  have  brought  more  Horfes  out  of  the 
Country:  But,  fays  he,  1  will  fend  to  Mr  Leivis, 
who   was  Gentleman  of  the  Horfe  to  my  Lord 
Feverfiam,  and  I  believe  he  can  help  us  to  more 
Horfes ;  he  will  be  with  me  to  morrow  Morning, 
and  I'll  get  a  Note  from  him  for  two  more.     In 
the  Morning  I  fent  to  him,  and  he  fent  me  a  Note 
for  two  Horfes  to  mount  my  Men,  and  he  fent 
me  Word  Mr.  Lewis  could  help  me  to  two  or  three 
others,   that   they    were   all   three  faddled,   and 
one   was   accoutred    with    Holders    and   Fiftols, 
but  the  other  two  had  only  Saddles.    I   did  not 
fee  Sir  IVilUani  Parkyns  on  Saturday  the  22d,  but 
I  met  feme  of  my  Friends,  who  were  to  go  along 
with   me  upon  this  Enterprize,  and  we  had  firft 
Notice  that  the  Guards  were  gone  abroad,  and 


that  the  King  would  go,  at  which  all  were  very 
glad:  But  when  we  had  Notice  that  the  King 
did  not  go,  we  were  afraid  the  Thing  was  difco- 
vered,  and  I  went  out  of  Town,  and  I  did 
not  iee  any  of  them  afterwards,  till  they  were 
taken. 

Mr.  Att.  Gen.  Pray  Capt.  Porter,  have  you  heard 
any  thing  from  Sir  IVilliam  Parkyns  of  his  having 
a  Commiffion  from  King  fames  ? 

Capt  P.  I  had  heard  Captain  Charnock  ask  Sir 
Sk  I'Tilliam  Parkyns,  why  he  did  not  go  along  with 
us  in  this  Expedition?  he  faid  he  did  not  go, 
becaufe  he  could  not  go. 

Mr.  Att.  Gen.  Was  he  not  to  be  one  in  the  Num- 
ber that  was  to  ad;  in  the  Aflaflination  ? 

Capt.  P.  No,  he  faid  he  had  other  Bufinefs  to  do, 
he  had  a  Regiment  to  look  after. 

L.  C.  y.  How  many  Horfes  had  you  from 
Le-jjis  ? 

Capt.  P.  1  had  never  a  one,  only  Sir  Willam  Par- 
kyns fent  me  Word,  if  I  wanted  I  might  have  three, 
for  I  had  told  him  I  would  not  fend  for  them,  till 
I  heard  whether  the  King  went  abroad,  and  then  I 
had  Notice  that  the  King  did  not  go. 

Mr.  Att.  Gen.    Had  you  a  Note  for  them  ? 
Capt.  P.  Not  for  thofe  three  Horfes,  but  Cran- 
lourn  faid  he  had  a  Note  for  two  Horfes. 

Parkyns.  Did  he  fay  he  had  a  Note  from 
me  ? 

Capt.  P.  No,  I  don't  fay  fb,  Sir  William  ^  Cran- 
hourn  told  me,  he  had  a  Note  whither  to  go  for 
them. 

L.  C.  f.  Will  you  ask  him  any  Queftions, 
Sir  IVi  ham  ? 

Par.    No,  my  Lord. 

Juryman.  My  Lord,  I  defire  he  may  be  asked. 
Whether  at  any  of  thofe  Meetings  there  was 
any  Difcourfe  of  the  Aflaflination  before  Sir 
William  Parkyns  ? 

L.  C.  J.  What  fay  you  to  that.  Captain 
Porter  ? 

Capt.  P.  Yes,  he  was  at  all  the  Meetings  and 
Confultations. 

Jiirym-  Pray  my  Lord,  I  defire  to  know,  whe- 
ther Sir  William  Parkyns  difcourfed  of  it  himfelf, 
and  what  he  did  fay  about  it? 

Capt.  p.  I  cannot  fay  exaftly,  what  he  did  fay 
in  particular,  only  he  agreed  to  it,  and  was  tofur- 
nifh  five  Horfes  for  it,  and  faid  it  was  necelTary 
to  be  done  ;  for  it  Vvfould  bring  the  King  in  more 
eafily,  though  he  could  not  perfbnally  engage  in  it 
himfelf,  becaufe  he  had  other  Bufinefs,  he  was  to 
look  after  his  Regiment. 

Mr.  Sol.  Gen.  If  Sir  William  Parkyns  will  ask 
Captain  Porter  no  Queftions,  we  will  go  on  to  our 
next  Wilnefs,  which  is  one  Abraham  S-jueet,  whom 
Mr.  Attorney  mentioned. 

(He  zvas  brought  in  and  [warn.) 
Mr.  Sol.  Gen.  Mr.  Sweet,  will  you  give  the  Court 
and  Jury  an  Account,  what  Sir  William  Parkyns 
faid  to  you  about  King  James's  Landing  ? 

Mr.  Att.  Gen.  Pray,  will  you  give  an  Account 
what  Difcourfe  you  had  with  S\r  Wtlliam  Parkyns, 
the  Prifbner  at  the  Bar,  about  King  James's  re- 
turning and  landing  with  Frf?/^/' Forces? 

Sweet.  Sir  William  Parkyns  did  tell  me,  that  he 
did  expedl  King  James's  Landing,  and  he  faid  his 
own  Troop  was  compofed  of  old  Soldiers. 

Mr.  Att.  Gen.  How  long  have  you  known  Sir 
William  Parkyns  ? 

Sweet.    This  three  Years. 
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Mr.  Jt.  Gen.  Pray  tell  the  Time  when  this  Dif- 
courie  was,  about  what  Time  was  it  ? 

Siveet.  This  was  fince  Chrijimas,  about  Chrift- 
nias  laft. 

Mr.  ^t.  Gen.  Where  was  it  that  you  had  this 
Difcourfe  ' 

Sweet.  It  was  about  his  own  Houfe. 
L.  C.  J.   What  Difcourfe  ? 
Siveet.  We  were   talking  about  King  James's 
coming. 

L.  C  J.  Who  told  you,  that  King  James  was 
coming  ? 

Stijeet.  Sir  iVilliam  Parkyns. 
Mr.  At.  Gen.  What  did  he  fay  ? 
Siveet.  He  faid  he  had    bought  a  great  many 
Saddles,  thirty  Saddles  ;  and  that  his  own  Troop 
was  compofed  of  all  old  Soldiers. 

xMr.  At.  Gen.  Did  he  tell  you  of  any  Afllirance 
that  he  had  of  King  James's  Landing? 

Szveet.  Yes,  he  iai'd  he  had  the  King's  Word 
for  it. 

Mr.  At.  Gen.  Was  thfere  any  Difcourfe  be- 
tween you  about  any  Journey  that  Sir  IVtlUam 
was  to  take  ? 

Sweet.  Yes,  he  did  tell  me  he  was  to  go  into 
Leicefterjhire.,  and  was  to  meet  feveral  Gentlemen 
in  Leicefierjlsire ;  and  he  did  go,  and  after  he 
came  back  again,  he  faid  he  had  met  his  Friends, 
and  all  was  well,  and  that  the  Weft  was  as  much 
inclin'd  to  King  James's  Intereft  as  the  North, 
and  that  a  Lord's  Brother  was  concerned. 

Mr.  At.  Gen.  W^hat  other  Difcourfe  had  you 
about  this   Matter  ? 

Szvcct.  Nothing  elfc,  as  to  Particulars,  that  I 
can  remember. 

Mr.  At.  Gen.  What  Orders  had  you  to  come 
up  to  Town  in  February,  and  when,  and  from 
whom  ? 

Sweet.  Sir  William  Parkyns  {ent  for  me,  and  he 
fent  me  a  Letter  about  the  nth  of  February., 
that  I  fhould  come  to  him  the  next  Day,  and  I 
tiid  come  the  next  Day. 

Mr.  At.  Gen.  Whither  did  you  come  ?  Where 
did  you  find  him  ? 

Sweet.  At  his  Lodgings  in  Norfolk-firect,  at  the 
Houie  where  Mr.  Cbaruock  lodged  ;  and  after  I 
had  fpokcn  with  Sir  IVilliam  Parkyns  about  the 
Letter  which  he  had  fent  me  to  come  up,  he 
told  me,  that  the  Bufinels  that  he  had  defigned 
for  me,  he  did  not  think  fit  I  fhould  do,  becaufe 
of  my  Family. 

Mr.  At. Gen.  Pray,  what  Diredlions  had  you 
from  him,  what  you  were  to  do  when  you  went 
into  the  Country  ' 

Sweet.  When  I  went  into  tlie  Country,  he  or- 
der'd  me  to  go  to  his  Houfe,  and  fend  up  three 
of  the  ftrongeft  Horfes. 

Mr,  ylt.  Gen.  When  was  this,  do  you  fay  ? 
Sweet.  It  was  in  February. 
Mr.  At.  Gen.  What  Time  in  F'ehruary  ? 
Sweet.  .The  Eleventh  or  Twelfth,  which  was 
n'ednefday  ;  and  at  my  going  away,  he  told  me 
if  I  had  not  a  Letter  from  him,  the  Friday  fol- 
lowing I  fhould  come  to  Town  ag:iin.    1  did  come 
to  Town  again,  and  then  he  asked  me,  if  I  had 
made  Provifion  for  my  Family  ?  I  told  him,  no ; 
then  he  disked  me,  why  1  came  up  to  Town  ?  he 
told  me  I  might  go  into  the  Country  again  on 
the  morrow  Morning. 

L.  C.  J.   What  did  he  tell  you  ? 
Sweet.  He  faid  I  might  go  back  again  into  the 
Country.   I  came  upon  the  Saturday  Morning  to 
him.  Vol.  IV. 
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Mr.  At.  Gen.  Pray,  what  Day  was  that  Sa- 
turday ? 

Sweet.  I  believe  it  \\as  the  13th  or  i4.th  of 
February. 

Mr.  At.  Gen.  You  fay,  IVednefday  was  the  12th. 

Sweet.  Yes,  I  believe  IVednefday  was  the  12th 
and  I  came  to  Town  the  Friday  after  that    12th 
that  was  the  14th,  and  on  the  Saturday  I  went 
home  again. 

Mr.  At.  Gen.  You  fay  you  came  to  him  on  the 
Saturday  Morning,  wb.atp.iffcd  between  you  then  ? 

Sweet.  I  went  the  next  Morning  to  Sir  lVillia;n 
Parkyns's  Lodgings,  but  he  was  gone  out,  and 
had  left  Word,  that  I  mutl:  come  again  about 
Eleven  of  the  Clock  :  I  did  go  about  that  Time, 
and  he  was  not  come  in,  and  there  I  met  one 
Mr.  Chambers.,  and  one  Mr.  Lee,  whom  I  had 
i^Gtn  there  the  Night  before. 

Mr.  At.  Gen.  And  what  Difcourfe  had  you 
then  with  them  ? 

Siveet.  We  had  little  Difcourfe,  for  I  had  only 
feen  them  the  Night  before ;  but  I  think  Cham- 
bers told  me  he  had  been  at  Kenfmgton,  and  I 
defired  to  know  what  News  there  ;  and  he  told 
me  William  kept  as  clofe  ajS  a  Fox  ;  and  he  fhew'd 
me  his  Wounds,  and  faid/  thole  Wounds  wanted 
Revenge. 

Mr.  At  Gen.  Where  did  he  fay  he  received 
thofe  Wounds  ? 

Sweet.  At  the  Boyne. 
.  Mr.  Sol.  Gen.  Pray,  Mr.  S-weet,  did  he  tell  you 
for  what  Ufe  his  Troop  was  ? 

Sweet.  He  did  not  tell  me  pofitively  ;  but  I 
undcrflood  it  to  be  to  join  King  James  when  he 
landed. 

Mr.  Soil.  Gen.  Pray,  Sir,  where  did  you  dine 
that  Saturday  ? 

Sweet.  With  Sir  IVilliam  Parkyns,  and  Mr. 
Charnock,  and  Chambers,  and  one  or  two  more 
that  I  did  not  know. 


Mr.  At.  Gen.  Will  you  ask  him  any  Queflions, 
Sir  IVilliam  ? 

Parkyns.  Did  I  tell  you,  Mr.  Sweet,  that  I  had 
a  Troop  of  Horfe  ? 

Sweet.  I  will  tell  you  your  own  Words,  and 
no  other  :  You  faid.  Your  own  Troop  was  com- 
pos'd"  of  old  Soldiers. 

L.  C  J.  Pray  let  me  ask  you  one  Queftion  : 
How  many  Horfes  were  you  to  bid  the  Man  to 
bring   up   to  Town  ? 

Sweet.  Three,  my  Lord. 

Mr.  At.  Gen.  And  were  they  not  his  ftrongefl 
Horfes  ? 

Sweet.  Yes,  my  Lord,   they  were. 

Mr.  At.  Gen.  Did  he  fay  any  thing  to  you 
about  Voluntiers  ? 

Sweet.  Yes,  he  iaid  there  were  fbme  Gentlemen 
that  were  Captains  and  old  Officers,  that  would 
be  Voluntiers  under  him. 

Parkyns.  Pray,  where  were  thofe  Words 
fpoken  } 

Sweet.  Either  in  your  Houfe  or  in  the  Garden, 
I  can't  tell  diredlly  which,  but  fome  where  al:out 
your  Floufe  it  was. 

Par.  Where  is  that  Houfe  ? 

Sxveet.  In  Lkrtfordjhire. 

Par.  Then  I  am  in  your  Lordfliip's  Judg- 
ment, whether  Words  fpoken  in  Hertfordjljire 
can  be  an  Evidence  of  a  Trcafbn  adled  here 
in  Middle/ex  ? 

L.  C.  J.  Sir  IVilliam  Parkyns,  if  there  be  a  De- 

fign  to  kill  the  King,  and  there  are  feyeral  O- 

4  L  2  vert- 
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vert-A6ts  to  prove  that  Defign,  and  one  is  in 
one  County,  and  another  is  in  another  County, 
the  Party  may  be  indided  in  either  of  the  Coun- 
ties, and  Evidence  may  be  given  of  both  thofe 
Oveit-Afts,  though  in  feveral  Counties.  It  is 
true,  you  being  indided  in  Midcilefex,  makes  it 
nece'fTary  that  Ibme  Evidence  fiiould  be  given  of 
Ibme  Things  done  in  Middlefex,  as  there  is  ;  as 
your  Meeting  at  Mrs.  Mount  joy  s,  and  at  the  Nags 
Head  in  Covent-Garden,  and  the  Sun  in  the  Strand, 
where  were  leveral  Confults,  which  are  Overt-Ads 
of  the  iame  Treafon  ;  and  if  Treafon  be  commit- 
ted in  ftveral  Counties,  the  Party  maybe  indid- 
ed in  any  one,  and  the  Evidence  may  be  given  of 
Fads  done  in  all. 

Par.  Then,  Mr.  Sweet,  you  do  not  fay  that  I 
had  raifed  a  Troop,  or  would  raife  a  Troop. 

Siveet.  I  told  you  your  own  Words,  that  your 
Troop  was  made  up  of  old  Soldiers. 

L.  C.  J.  But  yet  I  muft  tell  you  further.  Sir 
miiiam  Parky ns,  if  I  remember  right  there  is 
Evidence  given  of  a  Difcourfe  you  had  in  Nor- 
folk^ftreet,  where  you  lodg'd,  and  that  is  in 
Middlefex.  ,     ^., 

Par.  My  Lord,  I  did  not  oblerve  that  he  laid 
any  thing  of  me  about  Norfolk-Jireet. 

Mr.  yit.  Gen.  Yes,  this  is  what  he  fays :  You 
told  him  you  had  thought  of  a  Bufmefs  for  him, 
but  you  would  not  engage  him  in  it,  becaufe  of 

his  Family. 

Par.  Pray,  Mr.  Sweet,  did  I  tell  you  any  thmg 
what  you  were  to  do  ? 

Sweet.  No,  Sir,  you  did  not. 

Parkyns.  I  hope  the  Jury  will  take  Notice  of 
that :  I  did  not  tell  him  any  thing  that  he  was 
to  do. 

L.  C.  J.  Well,  that  was  no  great  Matter.  Will 
you  ask  him  any  more  Queftions,  Sir  ? 

Par.  No,  my  Lord. 

Mr.  Sol.  Gen.  Then  our  next  Witnefs  is  James 
Eubank. 

(JVho  was  fworn.') 

Mr.  y4tt.  Gen.  Do  you  know  Sir  William 
Parkyns  ? 

Eubank.  Yes,  he  is  my  Mafter. 

Mr.  At.  Gen.  What  Servant  was  you  to  him  ? 

Eubank.  1  was  Groom  to  him. 

Mr.  At.  Gen.  How  long  have  you  been  his 
Groom ' 

Etib.  Not  a  Twelvemonth  yet. 

Mr.  At.  Gen.  Pray,  firft  give  an  Account  what 
Journey  you  took  with  him. 

Eub.  1  went  into  Leicefierfiire  with  him. 

Mr.  At.  Gen.  Pray,  tell  us  what  you  know  of 
that  Matter. 

Eub.  Yes,  my  Lord,  we  went  from  our  own 
Houfe  to  Stony-Stratford,  and  there  we  lay  all 
Night. 

Mr.  At.  Gen.  What  Time  was  this? 

Eub .  1  cannot  tell  the  Day  of  the  Month,  it 
was  in  January. 

Mr.  At.  Gen.  What  Day  of  the  Week  was  it  ? 

Etib.  It  was  on  a  I'hurfday. 

Mr.  At.  Gen.  And  where  did  you  go  from 
Stony-Stratford  ^ 

Eub.  We  came  the  next  Day  to  Leicejier. 

Mr.  At.  Gen.   Who  went  with  him  ? 

Eub.  One  Captam  Scudainore. 

Mr.  At.  Gen.  How  long  did  you  tarry  at  Lei- 
cejier P 

Eub.  When  we  came  the  next  Day  to  Leicejier, 
wc  ftaid  there  till  Sunday  Morning. 


Mr.  At.  Gen.  What  Company  came  to  your 
Mafter  when  he  was  at  Leicejier  ? 

Etib.  Sir,  I  am  a  Stranger,  I  know  none  of 
them,  I  was  never  there  before. 

Mr.  At.  Gen.  Can  you  remember  whether  there 
was  one  Tarborougly  there? 

Eub.  There  was  one  that  faid  his  Name  was 
Tarborciigh. 

Mr.  At.  Gen.  Whence  did  he  come  ? 

Eub.  He  iaid  he  came  out  of  Torkfuire. 

Mr.  At.  Gen.  Who  came  with  him  ? 

Eub.  There  was  a  Gentleman  in  black  Cloaths, 
that  faid  he  was  a  Minifter. 

Mr.  At.  Gen.  Did  you  obferve  any  others  that 
came  thither  to  your  Mafter  > 

Eub.  It  was  Market  Day,  and  I  had  my  Horfes 
to  look  after  ;  there  were  a  great  many  People 
went  up  and  down  Stairs,  but  whether  they  went 
to  him,  or  no,  I  can't  tell. 

Mr.  At.  Gen.  When  did  you  come  back  again  ? 

Eub.  We  ftaid  there  till  Sunday  Morning,  and 
then  we  came  away. 

Mr.  At.  Gen.  To  what  Place  did  you  go  that 
Night? 

Eub.  To  a  Town  call'd  Brickhill,  and  the 
Night  following  we  came  home. 

Mr.  At.  Gen.  Who  came  back  with  him  ? 

Eub.  None  but  Captain  Scudamore^  who  went 
with  him. 

Mr.  At  Gen.  Whither  did  you  go  the  next  Day? 

Eub.  We  came  to  Rushy  about  8  a-Clock  a 
Monday  Night. 

Mr.  At.  Gen.  Well,  after  this,  did  you  bring 
up  any  Horfes  to  the  George-Inn  to  your  Mafter, 
and  when  ? 

Eub.  Yes,  three  Horfes. 

Mr.  At.  Gen.  Ay,   when  ? 

Eub.  I  cannot  tell  the  Day. 

Mr.  At.  Gen.  What  Day  of  the  Week  was  it  ? 

Eub.  Upon  a  Friday. 

Mr.  At.  Gen.  What  Month  was  it  in  ? 

Eub.  Indeed,  I  can't  fay  that. 

Mr.  At.  Gen.  Do  you  remember  Valentine's  Day  ? 

Eub.  Yes,  it  was  upon  that  Day. 

Mr.  At.  Gen.  That  is  the  14th  of  February,  a 
remarkable  Day,  and  was  then  of  a  Friday,  the 
Day  before  the  Aflaflination  was  to  have  been 
executed.     Whither  did  you  bring  them  ? 

Eub.  To  the  George-Inn. 

Mr.  At.  Gen.  How  were  they  furnifh'd  ?  Were 
there  Piftols  upon  them  ? 

Eub.  No,  the  Piftols  were  in  Town,  and  the 
Horfes  were  fent  after  my  Mafter. 

Mr.  At.  Gen.  Where  were  the  Piftols  left  ? 

Eitb.  Indeed,  1  don't  know. 

Mr.  At.  Gen.  Pray,  when  you  came  to  Town, 
did  you  go  to  your  Mafter,  and  acquaint  him 
with  it  ? 

Eub.  Yes,  Sir,  I  did. 

Mr.  At.  Gen.  Pray,  what  did  he  then  fay  to  you  ? 

Eub.  He  faid  he  thought  he  fhould  go  home 
that  Night. 

Mr.  At.  Gen.  Did  he  change  his  Mind  ? 

Eub.  Yes,  for  he  did  not  go  till  Monday. 

Mr.  At.  Gen.  Did  he  tell  you  he  (hould  go  a 
Saturday  ? 

Eub.  Yes,  he  faid  he  thought  he  fhould. 

Mr.  At.  Gen.  Did  you  come  to  him  to  know 
his  Mind,  and  what  did  he  lay  ? 

Eub.  He  faid  in  the  Morning,  he  would  go  in 
the  Afternoon,  but  he  did  not. 

Mr.  At,  Gen.  Afterwards  when  did  he  go  ? 
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Eub.  Upon  Monday. 

Mr,  At.  Gen.  Who  went  with  him  that  Mon- 
day ? 

Eub.  One  Holmes,  a  fat,  thick  Man. 

Mr.  At.  Gen.  Well,  pray  when  did  you  come 
to  Town  again  ? 

EuU.  Upon  the  Friday  following. 

Mr.  At.  Gen.  How  many  Horles  did  you  bring 
up  then  ? 

Enb.  On  the  Friday  following  we  brought  up 
Four  •  my  Mafler  himfclf  came  up  with  them. 

Mr.  At.  Gen.  Who  came  with  him  ? 

Eub.  Mr.llolrries.,  and  I,  and  another  Servant. 

Mr.  At.  Gen.  How  were  the  Horfes  furnifh'd  ? 

Eub.  Every  Horfe  had  Piftols. 

Mr.  At.  Gen.  What  did  you  bring  befide  ?  were 
there  any  Boots  ? 

Eub.  None  but  what  wc  rid  in. 

Mv.At.  Gen.  Where  did  you  leave  thofe  Hor- 
fes ? 

Eub.  At  the  George  Inn  in  Holborn. 

Mr.  At.  Gen.  What  Diredions  did  your  Mafter 
give  you  that  Night  for  going  the  next  Morning 
upon  an  Errand,  and  whither  ? 

Eub.  1  had  no  Melfage  from  him,  but  there 
\vas  a  Note  that  I  was  to  carry  to  Kenfington  to 
one  Bro-zvn,  and  I  was  ordered  to  go  to  the  Gen- 
tleman that  lives  within  a  Door  or  two  next  the 
Going  into  the  King's  Gate,  I  forget  his  Name, 
but  this  Man  where  Brown  lodged  belonged  to 
the  Court,  fome  Officer  in  the  Kitchen  to  the 
King  ;  either  a  Confectioner,  or  Cook,  or  fbme- 
thing,  and  this  Man  lay  there. 

Mr.  At.  Gen.  What  was  your  Meflage  to  him  ? 

Etd\  1  was  to  tell  him,  that  I  came  to  fpeak 
with  one  Brown,  and  that  I  came  from  a  Gen- 
tleman that  lay  at  the  Confectioner's  in  Holbourn 
over-againft  Gray's-Jnn.  I  know  the  Gentleman 
by  Face  again  if  I  fee  him. 

Mr.  At.  Gen.  Well,  what  did  he  fay  to  you  ? 

Eub.  He  bid  me  fet  my  Horfe  at  the  Red 
Lion,  and  he  would  come  to  me  prefently  ^  and 
fo  he  did.  Says  he,  I  have  no  Bufinefs  that  I 
need  to  fend  ;  but  I'll  write  in  your  Almanack, 
and  you  may  carry  it  back  and  (hew  it  him,  that 
I  will  come  to  Town  betwixt  nine  and  ten  o' 
Clock.  I  did  go  back  and  tell  that  Gentleman 
at  the  Confecfioners. 

Mr.  At.  Gen.  What  kind  of  Gentleman  was 
it? 

Eub.  A  lufty  Man,  with  a  great  Nofe,  and 
a  black  Wig,  he  fpeaks  broad  Scotch,  and  he 
was  a  fwarthy  colour'd  Man,  and  he  had  a  wide 
Mouth. 

Mr.  At.  Gen.  What  Age  was  he  of? 

Eub.  A  middle-aged  Man. 

Mr.  At.  Gen.  Pray,  what  did  he  fay  to  you  ? 

Enb.  He  ask'd  me  if  I  had  feen  the  Gentle- 
man. 1  told  him.  Yes.  He  ask'd  me  what  the 
Gentleman  rcturn'd  for  Anfwer.  I  told  him,  he 
had  writ  in  my  Almanack,  which  I  had  fhewn 
him,  that  he  would  be  in  Town  between  nine 
and  ten  o'Clock.  He  ask'd  me  then  where  I  was 
going.  I  faid,  to  my  Mafter.  Says  he,  tell  your 
Mafter  that  1  will  be  in  my  Chamber  ready  for 
him. 

IVIr.  At.  Gen.  Did  you  go  to  your  Mafler,  and 
tell  him  fo  ? 

Eub.  Yes,  I  did. 

Mr.  At. Gen.  And  what  did  he  fay  to  you  ? 

Eub.  He  faid  he  dellgned  to  go  home  in  the 
Afternoon,  and  therefore  bid  me  go  to  the  Inn, 


and  make  ready  the  Horfes,  and  know  what 
was  to  pay  for  them,  and  he  would  come  by  and 
by  thither. 

Mr.  At.  Gen.  Did  he  afterwards  come  to  the 
Inn  ? 

Eub.  Yes,  Sir,  about  three  or  four  o'clock  in 
the  Afternoon. 

Mr.  Sol.  Gen.  Pray,  who  came  with  Sir  IVtlltam 
Parkyns  ? 

Eub.  One  Lewis. 

Mr.  At.  Gen.  Do  you  know  him  ? 

Eub.  1  have  feen  him  before  with  my  Mafler. 

Mr.  At.  Gen.  What  is  he  ? 

Etib.  They  fay  he  is  my  Lord  Feverjhams 
Gentleman. 

Mr.  At.  Geit.  What  did  he  fay  to  you  about 
any  Saddles  ? 

Eubank.  They  ask'd  me  what  Saddles,  and 
how  many  had  been  fent  in  there  ;  and  I  faid 
but  two. 

Mr.  At.  Gen.  What  faid  Mr.  Lewis. 

Eub.  Mr.  Lewis  faid  there  muft  be  a  Miflake, 
becaufe  my  Mafter  faid  he  had  but  twenty-two, 
for  he  reckoned  he  had  more,  there  fhould  be 
twenty-four  in  all 

Mr.  At.  Gen.  Did  he  fay  fo,  or  Sir  If^illiatn 
Parkyns  ? 

Eub.  It  was  Mr.  Lewis  that  faid  there  were 
twenty-four,  to  the  beft  of  my  Remembrance. 

Mr.  At.  Gen.  Where  were  they  fent  ? 

Eub.  Indeed  I  know  not,  I  never  faw  any  of 
them  but  thofe  two. 

Mr.  At.  Gen.  Who  delivered  thofe  two  to  you  ? 

Eub.  My  Mafter,  Sir  IViliiam  Parkyns. 

Mr.  At.  Gen.  Who  were  thofe  Saddles  for  ? 

Eub.  They  were  for  two  Gentleraens  Horfes 
that  were  there. 

Mr.  At.  Gen.  Whofe  Horfes  were  they  ? 

Eub.  They  were  not  my  Mafter's,  but  they 
ftood  at  that  Place. 

Mr.  At.  Gen.  Did  your  Mafter  ever  fpeak  to 
you  about  them,  to  look  after  them  ? 

Eub.  He  faid,  if  at  any  time  I  was  there,  I 
fhould  fee  that  the  Hoftler  gave  them  their  Corn. 

Mr.  At.  Gen.  Were  they  your  Mafter's  Horfes, 
or  not  ? 

Eub.  Not  that  I  know  of 

Mr.  At.  Gen.  What  Time  did  you  go  out  of 
Town  ? 

Eub.  I  went  out  of  Town  with  them  about 
four  o'clock  in  the  Afternoon. 

Mr.  At.  Gen.  When  did  you  hear  from  your 
Mafter  after  that  ? 

Eubank.  Upon  Monday  I  had  a  Letter  from 
him  ? 

Mr.  At.  Gen.  What  was  that  Letter  for  ? 

Eub.  It  was  to  go  to  my  Mafter's  Houfe  in 
H'arwickjljire,  to  one  Richard  Evans  that  was  his 
Servant,  to  whom  he  fent  a  Letter. 

Mr.  At.  Gen.  What  were  the  Contents  of*  that 
Letter  ? 

Eubank.  I  did  not  fee  what  they  were,  it  was 
fealed. 

Mr.  At.  Gen.  Did  you  carry  that  Letici*  to 
Evans  ? 

Eub.  Yes,  I  did. 

Mr.  At.  Gen.  What  Time  did  you  come  thi- 
ther ? 

Eub.  I  came  there  a  'Tuefday  at  four  o'Clock. 

Mr.  At.  Gen.  What  did  Evans  and  you  do  after 
you  had  read  the  Letter  ? 

Euh. 
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Will  you  ask  him  any  more  Que- 


Etil?.  We  went  to  fetch  fome  Boxes  that  my 
Mafter  had  order'd  Evans  to  fetch  home.  It 
was  about  two  Miles,  or  more  from  Home,  at  a 
Tradci'man's. 

Mr.  At.  Gen.  What  was  his  Name,  was  it  Hjy- 
v;ood  ? 

Eub.  Yes,  I  think  it  was  (bmething  like  that 
Name. 

Mr.  At.  Gcu.  Did  you  go  with  Evans  to  fetch 
the  Boxes  from  thence  ? 

Eub.  They  had  a  Man  that  drove  the  Team 
to  fetch  them  ? 

Mr.  At.  Gen.   Were  they  carried  in  a  Team 

then  ? 

Eub.  Yes,  they  were. 

Mr.  At.  Gen.  Were  you  there  when  the  Goods 
were  brought  back  ? 

E:ib.  Yes,  I  was  at  my  Mafter's  Houfe. 

Mr.  At.  Geii.  What  did  they  do  with  them  ? 

Eub.  They  buried  them  in  the  Garden,  Sir. 

Mr.  At.  Gcu-  What,  in  the  Boxes  ? 

Euh.  Yes,  Sir. 

Mr.  At.  Gen.  How  many  Boxes  was  there  ? 

Eub.  Five  or  fix,  I  think,  I  know  not  what 
was  in  them. 

Mr.  At.  Gen.  You  help'd  to  bury  them,  did 
you  not  ? 

Eub.  No  ;  but  1  was  there,  I  faw  them  bu- 
ried. 

Mr.  At.  Gen.  Did  Evans  tell  you  what  they 
were  ? 

Eub.  Evans  told  me  they  were  choice  Goods. 

Mr.  At.  Gen.  Evans  told  you  fo,  did  he  ? 

Eub.  Yes. 

L.  C.  J.  What  Time  of  the  Day  or  Night  were 
they  fetch'd  Home  ? 

Etib.  They  went  away  about  four  o'Clock  in 
the  Afternoon. 

L.  C.  J.  How  far  is  it  from  Sir  William  'Par- 
kyns ^  Houfe  to  Haywood's. 

Eub.  I  think  about  three  or  four  Miles,  I  can't 
tell  how  far  exadly. 

L.  C.  J.  What  Time  did  they  return? 

Eub.  About  ten  or  eleven  o'Clock  at  Night. 

Juryman.  My  Lord,  I  underftand  he  fays  they 
buried  them  immediately,  was  he  there,  and  did 
he  help  to  bury  them  ? 

Euh.  No,  I'did  not  help  to  bury  them  ;  but  I 
law  Earth  put  upon  them. 

Mr.  At.  Gen.  Pray,  Eubank.^  let  me  ask  you 
one  Qucftion  :  The  Peribn  that  lay  at  the  Con- 
fetlioners^  did  )ou  obfcrve  whether  he  had  a 
lame  Arm,  or  no  ? 

Etib.  No,  I  did  not  take  Notice  of  any  fuch 
thing. 

Mr.  Sol.  Gen.  Will  Sir  IVilUam  Parkyns  ask  him 
any  Queftions? 

L.C.J.  What  fay  you.  Sir  IFilliam,  will  you 
ask  him  any  Queftions  ? 

Park.  You  fay  one  Holmes  went  out  of  Town 
with  me,  pray  give  an  Account  what  Holmes 
that  is  ? 

Eubank.  It  is  Fat  Mr.  Holmes^  if  it  pleafe 
your  Honour,  he  lives  at  the  Golden  Key  in  Hol- 
bourn. 

Park.  My  Lord,  I  obferve  this  to  diftinguiOi 
it  that  it  was  not,  as  Mr.  Attorney  opened  it. 
Major  Holmes  that  is  in  the  Proclamation  ;  it 
was  one  that  us'd  to  be  at  my  Houfe  frequently  • 
he  was  at  my  Houfe  all  the  Summer. 

Mr.  At.  Gen.  You  did  well  to  ask  him  that 
Qiieftion  to  explain  it. 


L.  C.  J. 
ftions  ? 

Par.  No,  my  Lord. 

Mr.  Sol.  Gen.  Then  our  next  Witnels  is  one 
'Thomas  Wpwell ;  ^ti'/'o  was  fwcrn.) 

Mr.  At.  Gen.  Where  do  you  live  ? 

Hipisell.  At  in  IVarivickfiire. 

Mr.  At.  Gen.  With  whom  do  you  live  ? 

Hip.  I  live  of  myfelf.  Sir. 

Mr.  At.  Gen.  Do  you  know  of  any  Goods  that 
were  carried  from  Mr.  Haywood's  Houfe  to  Sir 
IVilliam  Parkyns's  Houie  ? 

Hip.  I  came  from  Litchfield  Fair  upon  AJh- 
ll'ednefday^  where  1  had  been  to  carry  Goods  for 
my  Mafterr- 

Mr.  At.  Gen.  Did  not  you  fay  you  lived  of  your 
felf  ?  I  ask'd  you  before,  who  you  liv'd  with  j 
who  is  your  Mafter  ? 

Hip.  Mr.  Haywood. 

Mr.  At.  Gen.  You  faid  before,  you  had  no 
Mafter. 

Hip.  That  is,  when  he  pleafes  to  employ  me, 
I  work  for  him. 

Mr.  At.  Gen.  Pray  tell  what  you  carry 'd  from 
Haywood's  Houfe,  and  who  came  for  them. 

Hip.  There  were,  to  the  beft  of  my  Remem- 
brance, either  feven  or  eight  Boxes. 

Mr.  At.  Gen.  Who  came  for  them  ? 

Hip.  There  was  one  of  Sir  [F/lliam  Prr- 
kyns's  Men,  one  Richard  Evans,  that  was  his 
Servant,  and  one  IVetftoite,  that  was  Tenant  to 
Sir  William. 

Mr.  At.  Gen.  Well,  how  did  they  come,  and 
what  did  they  do  ? 

Hipwell.  They  brought  a  Waggon  and  Two 
Mares. 

Mr.  At.  Gen.  About  what  Time  was  it  ? 

Hip.  It  was  about  nine  or  ten  o'Clock  at 
Night  when  they  went  away. 

Mr.  At.  Gen.  What  Orders  had  you  from  your 
Mafter  ^ 

Hip.  It  was  near  upon  feven  o'Clock,  when  the 
Waggon  came,  and  my  Mafter  wifh'd  me  to  go 
to  borrow  a  Mare  of  at 

I  did  fb,  and  I  brought  the  Mare  I  had  bor- 
rowed with  me  home. 

Mr.  At.  Gen.  What  was  that  Mare  borrowed 
for? 

Hip.  I  know  not. 

Mr.  At.  Gen.  What  Ufe  was  fhe  put  to  after- 
wards ?  What  did  you  fee  more  ? 

Hip.  Why,  before  the  Team  came  (about  a 
Qiiarter  of  an  Hour  before)  to  fetch  thefe  Goods, 
my  Mafter  told  me,  that  Sir  IVilliam  Parkyns's 
Men  were  to  come  to  fetch  fome  Bedding  and 
other  Goods,  what  they  were  he  knew  not,  and 
he  order'd  me,  when  they  knock'd  at  the  Gate, 
ro  let  them  in  ;  and  I  did  fb. 

Mr.  At.  Gen.  Well,  Friend,  did  they  carry 
away  any  Goods,  and  what  were  they  ? 

Hip.  They  were  in  Boxes,  at  firft  in  three 
Boxes ;  and  then  Sir  IVillisim  Parkyns  s  Servant 
did  knock  off  the  outfide  Lining,  which  was  a 
Deal  Board,  and  he  drew  the  Nails,  and  took 
out  of  two  Boxes  three  Boxes  a-piece,  and  two 
out  of  another  :  to  the  beft  of  my  Remembrance 
I  think  there  were  eight,  but  \  am  not  fine  whe- 
ther there  were  Icven  or  eight. 

Mr.  At.  Gen.  Did  they  carry  them  away  that 
Night  ? 

Hip.  Yes,  Sir  Iftlliam  Parkyns's  Man  Richard 
and  the  Tenant  carry 'd   them  to  the  Waggon, 

and 
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and  I  lighted  them  down  with  a  Lanthorn,  ac- 
cording to  my  Mafter's  Order. 

Mr.  At.  Gen.  When,  what  Day  was  this ' 

Wp.  It  was  Ajlo-lVednefday  at  Night. 

Mr.  At.  Gen.  Then  fet  up  Mr.  Haywood.  (IVbo 
■was  fivorn  before.)  Pray  give  my  Lord  an  Ac- 
count, when  Sir  IVilIiam  Parkyiis's  Goods  were 
brought  to  your  Houfe,  who  brought  them,  and 
what  Diredlions  were  given  about  the  careful 
Keeping  of  them. 

Haywood.  My  Lord,  about  Michaelmas  laft, 
Sir  lfillia7n  Parkyns's  Man  came  to  me  with  a  Let- 
ter from  one  Mr.  Cbarnock^  and  the  EfFedl  of  the 
Letter,  was  to  defire  the  Favour  of  me  to  lodge 
Ibme  Goods  of  Sir  William  Parkyns  at  my  Houfe  ; 
for  he  was  taking  his  Servants  from  his  Houfe, 
and  he  was  loth  to  leave  his  Goods  in  an  empty 
Houfe,  and  he  defired  me  to  let  them  lie  at  my 
Houfe,  which  I  did. 

Mr.  At.  Gen.  How  were  they  put  up  ? 

Haywood.  I  think  in  three  Chefts,  pretty  big 
Chefts,  nailed  up  and  tack'd  ;  and  there  was  a 
Bed,  and  Bedding,  and  a  Piece  of  Tapeftry  or 
two. 

Mr.  At. Gen.  Pray,  did  that  Letter  come  from 
Mr.  Cbarnuck  ? 

Haywood.  Yes,  Evans .^  Sir  William  Parkyns' s 
Man  brought  it  me. 

Mr.  At.  Gen  Pray,  Sir,  how  are  you  related 
to  that  Mr.  Charnock .«'  What  Kin  is  he  to 
you  ? 

Hayivood.  1  married  his  Sifter. 

L.  C  J.  You  took  the  Goods  into  your  Cufto- 
dy  upon  that  Letter  from  Charnock  ? 

Hayw.  Yes,  my  Lord,  I  did. 

Mr.  At.  Gen.  Pray,  will  you  give  an  Account, 
whether  you  were  in  Town  before  this  Difco- 
very,  and  had  any  Difcourfe  with  Mr.  Charnock 
or  Sir  Wi/Jiam  Parkyns  about  thele  Goods?  When 
did  you  fee  Nir. Charnock  afterwards  ? 

Hayw.  I  came  up  to  London  the  i6th  Day, 
and  1  was  in  London  the  17th,  i8th,  and  19th; 
I  think  thofe  three  Days ;  and  I  went  to  fee  Mr. 
Charnock  at  his  Lodgings,  bur  I  was  hardly  with 
him  a  Quarter  of  an  Hour  :  I  told  him  Sir  Wil- 
liam  Parkyns  had  fent  fome  Goods  to  my  Houle, 
and  I  defired  to  know  Vvhen  he  would  fetch  them 
away.  Says  he,  I  can't  fay  when  I  fhall  fee  him 
again.  Said  I,  I  fhall  have  fbme  Bufinefs  at  the 
^emple.^  and  1  will  meet  you  at  the  I'emple  CofTee- 
Houfe.  Says  he,  I  will  meet  ;  And  bring  Sir 
William  Parkyns  with  you  if  you  can,  faid  I  : 
He  came  about  eight  or  nine  o'Clock  on  T'uefday 
Morning  ;  fays  he.  Sir  William  Parkyns  is  at  my 
Lodgings,  juil:  a  going  out  of  Town,  and  would 
defire  to  fee  you.  So  I  went  up,  and  Sir  William 
Parkyns  ^0.5  xea.dy  to  go  out  of  Town:  I  told 
him  1  had  fbme  Goods  of  his  at  my  Houfe,  and 
1  defired  to  know  how  he  would  dilpofe  of 
them;  what  he  would  do  with  them  :  He  would 
take  them  away,  he  faid,  the  firft  Opportunity, 
or  to  that  Effedt. 

L.  C.  J.  When  was  this,  what  Month  ? 

Hayw.  It  was  in  Felriiarv  laft. 

L.  C.  J.  What  Day? 

Hayw.  I  think  it  might  be  about  the  eighteenth 
Day. 

L.  C.  y.  It  was  you  that  defired  to  have  them 
taken  away,  it  feems,  was  it  not  ? 

Hayw.  I  asked  him  when  he  would  take  them 
away,  or  what  he  would  do  with  them. 
L.  C  J.  And  what  Anfwer  did  he  make  ? 
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Hayw.    He  faid  he  would  take  them  away  the 

firft  Opportunity,  as  foon  as  he  could  difpofe  of 
them,  or  to  that  Eiftdt. 

Mr.  At.  Gen.  Nov/,  when  you  came  home,  tell 
us  who  came  for  thofe  Goods,  and  when. 

Hayw.  I  think  it  was  upon  a  Shrove-Tnefday 
that  I  came  home,  and  my  W  ife  faid  Sir  William. 
Parkyns  had  fent  for  his  Goods,  and  defired  to 
have  them  away,  but  that  fiie  had  made  Anfwer, 
I  was  not  at  home,  but  fliould  be  at  home  foon, 
and  then  he  might  have  them  away.  The  next 
Day  I  came  home  from  Litchfield  Fair,  about 
five  or  fix  o'clock  at  Night :  It  was  Afii-Wednef- 
day  at  Night  when  1  came  home,  and  the  xMan 
came  to  me  between  fix  and  feven,  and  told  me 
his  Mafter  defired  to  ha^'e  the  Goods  away.  I 
told  him  he  might  have  them  when  he  would  ;  he 
faid  he  would  have  them  away  that  Ni^^ht.  I 
told  him  it  was  an  unfcafonable  Time  :  But, 
fays  he,  the  Waggon  is  a  coming,  and  I  defire 
you  would  give  me  leave  to  take  them  away  j 
which  I  did  :  Then  he  faid  he  had  but  two 
Horfes,  and  he  defired  me  to  lend  him  a  Horfe, 
which  I  did,  and  he  took  the  Goods,  and  went 
away  with  them ;  but  for  what  he  did  afterwards 
with  'em,  I  know  nothing  at  all  of  it. 

Mr.  Sol.  Gen.  Then  fwear  Mr.  Whetftone. 
(Which  was  done.) 

Mr.  At.  Gen.  Pray  Sir,  do  you  give  an  Account 
when  you  went  with  Evans  to  Haywood'' s  Houfe, 
and  what  happened. 

Whetftone.  His  Man  came  to  me ■ 

Mr.  At.  Gen.  Whofe  Man  ? 

Whetftone.  Sir  William  Parkyns\  Man,  to  de- 
fire me  to  go  to  Mr.  Haywood's  to  fetch  fome 
Goods  of  Sir  William  Parkyns,  fome  Bedding, 
and  fome  odd  Things,  which  I  did  ;  and,  faid 
he,  I  will  go  the  next  Way  to  the  Houfe,  and  I 
will  meet  you  before  you  can  get  thither  ;  and 
he  did  meet  me  half  a  Mile  off  the  Houfe,  and 
told  me  I  muft  ftay,  and  not  come  to  the  Houfe 
'till  it  was  Night,  'till  it  was  later. 

L.  C  J.   Who  told  you  fo  ? 

Whetftone.  Sir  William  Parkyns's  Man  told  me 
fo  i  Co  he  went  forwards  to  the  Gate,  and  then 
came  back,  and  called  me  to  come  in  ;  then  we 
went  to  the  Houfe,  and  loaded  the  \Vaggon  with 
Boxes  and  Bedding  that  was  there. 

Mr.  At.  Gen.  How  many  Boxes  were  there  ? 

Whetftone.  I  cannot  tell  whether  there  were 
feven  or  eight. 

Mr.  At.  Gen.  Whither  did  you  carry  them  ? 

Wjetftone.  We  carried  them  to  Sir  Wtiliani 
Parkyns's  Houfe. 

Mr.  At.  Gen.  W^hat  was  done  with  them  ? 

Whetftone.  There  they  were  put  into  the  Ground 
by  the  Wall  Side,  where  they  were  found. 

Mr.  At.  Gen.  Why ;  was  you  prefent  when  they 
were  found  ? 

Wjetftone.  Yes,  I  faw  them  dug  up. 

Mr.  At.  Gen.  Then  you  can  give  us  an  Account 
of  them ;  What  were  they  ? 

Wjetftone.  They  were  Arms. 

Mr.  At.  Gen.  How  many  were  chere  ?  what 
Quantity  ? 

Wjetftone.  Truly,  I  cannot  tell. 

Mr.Baker.VChere  is  the  ConRahkT'homas Watts ^ 

Watts.  Here  am  I.     (He  was  /worn.  J 

Mr.  At.  Gen.  Are  you  the  Conftable  ? 

Watts.Yes,  Sir,  I  am  the  Conll:able,  and  fearch'd 
,Sir  Wlliam  Parkyns's  Houfe,  and  upon  fearching 
in  the  Garden  I  found  fome  Arms  there. 

Mr. 
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Mr.  y/A  G'fw-  Pray  what  Quantity  of  Arms  did 


you  find  there  ' 

//irWj.  Four  Dozen  of  Swords,  thirty-two  Car- 
bines, twenty- five  Brace  of  I'iftols. 

Ux.At.  Geii.  What  kind  of  Swords  were  they  ' 

riatts.  Ihey  were  broad  Swords,  two-edged 
Swords.  ^_,  , 

Mr.  Jt.  Gen.    Were  there  any  Hilts  to   the 

Swords?  -^,.,      ,    , 

Uatts.  No,  but  there  was  a  Box  of  Hilts  that 
I  ruppoie  was  prepared  for  them. 

Mr  y^t.  GcH.  W  here  did  you  find  them  ? 
Watts.    In  a  Border  under  the  Wall  by  the 
W^all  Side.  ^     ,  ^    ,  „.  . 

Juryman.  Did  you  fee  the  Boxes  broke  open,  bir? 
iratts.  Yes,  Sir,  I  took  them  and  broke  them 
open  my  own  lelf 

Juryman.  Was  IVbetftone  by,  pray  Sir,  when 
they  were  broke  open  ?  ,     ^  n       u 

iratts.  He  was  not  thereby  at  thefirit,  when 
we  dug  them  up  ;  but  I  brought  them  to  my 
own  Houfe,  and  there  I  broke  them  open,  and 
there  we  fiw  them. 

Mr.  At.  Gen.  Will  you  ask  him  any  Queitions, 
Sir  miliam  ? 

Parkyns.     No,  Sir. 

Mr.  Sol.  Gen.  1  hen  call  Turtoit^  Freeman, 
Fielding,     flfbo  ivere  all  [worn.) 

Mr.  At.  Gen.  Pray  fet  up  Mr.  Freeman. 

(iVhich  -was  done  J 
Mr.  At.  Gen.  Where  do  you  live  ? 
Freeman.  At  the  George  Inn  in  Holhorn. 
Mr.  At.  Gen.  W  hat  are  you  ? 
Freeman.  I  am  Hoftler  there. 
Mr.  At.  Gen.   Fray  do  you  give  an  Account 
what  Horfes  were  kept  there  of  Sir  iVilliam  Par- 
kyns,  and  how  many  ? 

Freeman.  He  was  a  Gueft  to  the  Houfe  all  this 
laft  Summer,  fometimes  more,  fometimcs  lels. 

Mr.  At.  Gen.  How  was  it  laft  W  inter  about 
February  laft,  how  many  Hories  had  he  then  ? 

Frcem.  He  had  fometimes  three  came  in,  fome- 
times four,  the  moft  that  ever  he  had  was  five. 

Mr.  At.  Gen.  What  time  was  that  that  he  had 
five,  pray  ? 

Freeman.  To  my  beft  Memory  it  was  juft  the 
W^eek  before  the  Difturbance,  before  the  Plot 
broke  out. 

Mr.^^  Gen-  Before  the  Proclamation  you  mean? 
Freeman.  Yes,  before  the  Proclamation. 
Mr.  At.  Gen.    When  was  it,  what  Day  of  the 
Week  was  it  ? 

Freeman.  They  came  in  on  Friday  Night. 
L.  C.  J.  Holt.   W  hat ;  did  five  come  in  then  ? 
Freeman.  Yes,  I  think  fo. 
L.  C.  J.  H.  Who  was  with  him  ' 
Freeman.  I  only  faw  his  Groom  and  another 
Servant. 

Mr.  ylt.  Gen.  How  were  they  accoutred  ? 
Freeman.   Four  with  Holfters  and  fmall  Piftols, 
one  was  a  led  Mare  with  a  Portmanteau  ;  and  in  a 
Horfe-cloth  wrapp'd  up  there  was  one  or  two  Pair 
of  Jack  Boots,  and,  I  think,  a  Collar  in  one,  I 
cannot  tell  whether  there  was  one  Bridle  or  two. 
Mr.  At.  Gen.  When  did  they  go  away  ? 
Freeman.    On  Saturday  in  the  Afternoon. 
Mr.  At.  Gen.  Did  you  obferve  any  Perlbns  to 
come  there  on  Saturday  Morning  ? 

Freeman.  There  were  two  Men  that  were  there 
that  rid  out  between  two  and  three  Hours ;  they 
rid  out  between  nine  and  ten,  and  they  came  in 
again  between  twelve  and  one;   where  they  had 


been  I  cannot  tell,  but  they  had  rid  pretty  hard 
for  the  Time  they  were  out,  for  the  Hories  came 
ill  in  a  Sweat. 

Mr.  At.  Gen.  Before  this  Time  that  you  now 
fpeak  of,  what  Hories  came  up  ?  can  you  remem- 
ber how  many  Horfes  came  up  the  Week  before  ? 
Freeman.  The  Week  before  there  were  fome, 
but  how  many  I  cannot  remember  ;  they  very 
rarely  ftay'd  above  a  Night. 

Mr  At. Gen.  What  do  you  know  of  any  other 
Horfes  that  were  left  there  ? 

Freeman.  There  were  three  Horfes  that  were 
at  our  Houfe  a  Week,  that  were  very  good  Hor- 
fes, but  I  do  not  know  whofe  Hories  they  were, 
nor  the  Names  of  the  Gentlemen  that  owned 
them.  1  he  Gentlemen  that  brought  the  m  in  paid 
for  the  Hories,  only  the  Groom  told  me  his  Ma- 
fter,  S\r  irillia?n  Parkyns.,  had  ordered  him  to  fee 
the  Horfes  fed.  I  never  received  a  Farthing  of 
Sir  llilham  Parkyns.,  but  always  of  the  Groom. 

Mr.  At.  Gen  Pray,  did  you  obferve  any  parti- 
cular Horfe  that  was  brought  in  there,  a  Koan 
Horfe  ? 

Freeman.  Yes,  there  was  one  Horfe  brought  in. 
Mr.  At.  Gen.  From  whence  did  that  Horfe  come? 
Freeman.  As  was  told  me,  from  Montague  Houfe. 
Mr.  At.  Gen.  I  believe  you  miftake  the  Place, 
recoiled  your  felf  a  little. 

Freeman.  Somerfet  Houfe,  I  mean  ;  a  Porter 
brought  it. 

Mr.  At.  Gen.  Are  you  fure  it  was  Somerfet 
Houfe  ? 

Freeman.  Yes,  it  was. 
Mr.  At.  Gen.  Do  you  know  one  Lensois  ? 
Freeman.    I  do  not  know  him,  perhaps  the 
Tapfter  does. 

L.  C.  J.  Holt.  How  many  Horfes  came  from 
Somerfet  Houie  ? 

Freeman.  Only  the  Roan  Gelding,  and  a  very- 
fat  Man  mounted  him,  and  rid  out  with  Sir  Wil- 
Itam  Parkyns. 

Par.    Pray,   Sir,  what  fort  of  Horfe  was  that 
B.iy  Gelding  that  you  lay  the  fat  Man  rid  upon  ? 
Freeman.  I  fiiy  he  rid  upon  a  little  Koan  Geld- 
ing about  fourteen  Hands  high. 

Par.  But  the  Bay  Gelding,  how  high  was  that? 
Freeman.  About  fourteen  Hands  high. 
Par.   There's  your  mighty  Horfe  for  Service! 
Freeman.    They   were  no  great  fized  Horfes 
none  of  them. 

Par.  And  have  not  you  known  thefe  Horfes 
to  have  been  mine  a  great  while  ? 

Freeman.  Yes,  I  have  known  them  to  be  yours 
a  good  while. 

L.  C.  J.  H.  What ;  was  the  Koan  Gelding  Sir 
William  Parkyns^  ? 

Freeman.  No,  not  the  Koa)i,  but  the  others  ; 
they  were  no  ftrange  Hories,  they  were  fre- 
quently there  all  laft  Summer  ;  there  was  no  new 
drange  Horfe  but  the  Koan. 

L.  C.  J.  H.  Will  you  ask  him  any  more  Que- 
ftions  ? 

Par.  No,  my  Lord. 

Mr.  Sol.  Gen.  Then  fet  up  Mr.  burton. 

(IVhicb  was  done.  J 
Mr.  At.  Gen.  Pray  will  you  give  an  Account 
what  you  know  of  Horfes  that  were  ftanding  at 
the  George  Inn  in  Holborn  ? 

burton.  I  have  known  Sir  IVilliam  Parkyns  to 
have  ufed  the  Inn  this  four  or  five  Years,  ever 
fince  the  Inn  was  built ;  and  in  laft  February  he 
came  to  Town  with  three  Hories  the  firlt  Time. 
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Mr.  Alt. Gen.  What  Day  of  the  Month  was  that  ? 

'Turton.    1  cannot  fay  what  Day  of  the  Month, 

but  it  was  about  the  Week  before  his  laft  coming 

there,   which  was  juft  before  the  Difcovery  of 

the  Plot. 

Mr.  Alt.  Gen.  Do  you  know  what  Day  of  the 
Week  it  was? 

1'urton.  No,  truly  I  do  not,  for  I  keep  no  Ac- 
count of  Horfes  going  in  or  out.  The  laft  time  of 
his  coming  was  with  about  four  or  five  Horfes,  to 
the  bcft  of  my  Knowledge,  and  that  was  upon 
the  Friday  before  the  Plot  broke  out  ;  and  then 
upon  that  Friday,  BiW  William  Parkyns  gave  order 
to  his  Groom  to  get  the  Horfes  ready  againft&/«r- 
day  Morning? 

Mr.  Att.  Gen.  Did  he  go  out  with  his  Horfes  on 
Saturday  Morning  ? 

7'urton.  He  did  not  go  out  with  all  the  Horfes 
according  as  he  had  given  order  j  but  two  Gentle- 
men rid  out  with  two  of  the  Horfes,  and  ftaid 
out  about  two  or  three  Hours,  and  came  in 
again,  as  if  they  had  rid  pretty  hard,  the  Horfes 
being  in  a  Sweat  ;  and  in  the  Afternoon  they  all 
went  fairly  out  of  Town,  and  gave  out  that  they 
expeded  to  be  in  Town  on  Sunday  or  Monday 
following,  but  they  did  not  return;  but  then 
came  down  one  Mr.  Lewis,  I  know  not  that  that 
is  his  JNi  ame,  only  when  I  formerly  belonged  to  my 
Lord  oi^  Oxford,  I  knew  him  to  be  Gentleman  of 
the  Horfe  to  my  Lord  Fe'verpani,  but  I  did  not 
know  his  Name. 

Mr.  Att.  Gen.  Had  you  not  feen  him  there  be- 
fore?   What  time  did  he  come? 

Turton.  I  do  not  know  that  I  ever  faw  him  there 
before ;  he  was  on  Saturday  in  our  Yard. 

L.  C.  J.  H.  You  are  asked  when  Lewis  came  ? 

T'urton.  The  firft  time  I  fee  him  was  on  Satur- 
day, in  the  Yard  asking  for  Sir  William  Parkyns. 

L.  C.  y.  H.  What  time  on  Saturday  was  that  ? 

Turton.  It  might  be  three  of  the  Clock  in  the 
Afternoon,  about  an  Hour  or  thereabouts  before 
Sir IVilliam Parkyns'sHorfes  went  ^.w^y;  and  asking 
for  Sir  William  Parkyns,  and  he  not  being  there, 
he  returned  back  again  ;  and  after  they  were  gone, 
he  came  again,  and  I  told  him  they  were  gone,  but 
the  Groom  had  acquainted  me,  and  given  me  an 
Account,  that  he  would  be  there  again  on  Sunday 
or  Monday.  On  Sunday  in  the  Afternoon  about 
five  or  fix,  Mr.  Lewis  came  to  inquire  if  Sir  Wil- 
liam Parkyns's  Horfes  were  come  to  Town ;  I  told 
him  no ;  and  fo  he  came  again  upon  Monday 
Morning  betwixt  eight  and  nine  of  the  Clock, 
and  asked  me  if  I  heard  nothing  of  his  coming  to 
Town  ;  I  told  him  no,  I  did  not  hear  of  his 
coming  again. 

Mr.  Att.  Gen.  The  Horfes  that  came  up  on 
Friday  Night,  how  were  they  accoutred? 

Tur.  Two  or  three  of  them  had  Holfters ;  I  can- 
not iay  but  for  Piftols  they  had  four  or  five  Cafe. 

Mr.  Att.  Gen.    Had  they  no  Carbines? 

Turton.    No,  but  only  Horfe-Piftols. 

Mr.  Att.  Gen.  Did  you  not  obferve  any  other 
Arms,  or  other  Furniture  ? 

Turton.  I  did  fee  a  Pair  or  two  of  Jack-Boots 
that  they  rid  in,  but  I  did  not  lee  any  more. 

Mr.  Att.  Gen.  Were  the'"e  any  that  were  wrapt 
up  in  a  Horfe-Cloth  ? 

Turton.  No,  1  did  not  lee  any,  they  were  not 
brought  into  the  Houle. 

Mr.  Cowpcr.  Do  you  know  what  time  the 
Horfes  were  faddlcd  that  Day? 

I'iirton.    No,  I  did  not. 
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Parkyns.  Youobferved,  and  faid  there  were  two 
or  three  Cafes  of  Piftols,  did  not  I  always  ride 
with  Piftols?  ' 

Turton.  Yes,  you  feldom  came  without  two  or 
three  Pair  when  you  came  with  Servants. 

Parkyns.  And  as  to  the  Jack-Boots,  you  faid  we 
rid  in  them 

Turton.    I  fuppofe  {o. 

Parkyns.  We  alighted  at  Mr.  Johns  Houfe,  and 
fo  our  Boots  were  fent  thither  :  And  thefe  were 
Irnall  Horles  all  of  them  ;  pray  will  you  tell  the 
Court  what  fiz'd  Horfes  they  were,  was  there  ever 
a  great  Horfe  among  them  ? 

1'urton.  Never  a  one,  1  believe,  that  exceeded 
above  fourteen  Hands  and  a  half,  fome  under 
fourteen. 

Mr.  Sol.  Gen.  Did  you  fee  the  Roan  Gelding  " 
what  Size  was  that? 

'turton.  A  fmall  Pad  that  might  be  about  thir- 
teen and  a  half 

Mr.  Att.  Gen.  Did  you  ever  fee  him  come  with 
fb  many  Horles  before? 

'Turton.  I  have  feen  more  at  the  Sword  and 
Buckler,  when  I  lived  there ;  and  he  ufed  to  inn 
there. 

Mr.  Att.  Gen.  How  many  have  you  feen  at  the 
Sword  and  Buckler? 

'Turton.  I  have  feen  four  or  five  at  a  Time,  but 
this  is  many  Years  ago,  feven  or  eight  Years  ago, 
when  he  ufed  to  keep  his  Coach  and  four  Horfes, 
and  come  up  with  feveral  faddle  Horfes  with  him. 

Mr.  Att.  Gen.  How  long  have  you  lived  at  the 
George  Inn  ? 

Turton.    About  two  Years. 
Mr.  Att.  Gen.  Did  you  oblerve  any  other  Hor- 
fes that  ftood  there  ? 

'Turton.  There  were  two  that  were  pretty  fizeable 
Horfes,  larger  than  any  of  Sir  WilUavts  owa 
Mr.  Att.  Gen.    Whofe  were  they? 
Turton.  I  cannot  tell. 
Mr.  Att.  Gen.    Did  any  Body  own  them  ? 
Turton.    I  don't  know  who  owned  them,  there 
was  one  that  paid  for  their  Meat,  and  took  them 
away. 

Mr.  Att,  Gen.    Who  is  that  ? 
Turton.  Truly,  Sir,  I  cannot  tell,  I  do  not  know 
who  he  was;  I  never  faw  him  in  my  Life. 

Mr.  Sol.  Gen.  Has  Sir  William  Parkyns,  any  more 
Queftions  to  ask  him  ? 
Parkyns.     No,  Sir. 

Mr.  Att.  Gen.  Then,  my  Lord,  we  Ihali  call  no 
more  Witneffes,  unlefs  he  gives  further  Occafion, 
we  leave  it  here  till  we  hear  what  he  fays  to  it. 

L.  C.  J.  Sir  William  Parkyns,  Mr.  Attorney  Ge- 
neral, and  the  King's  Council  have  done  ;  now  is 
your  time  to  make  your  Defence. 

Parkyns.  My  Lord,  I  rely  upon  your  Lordlhip 
for  my  Defence ;  for  I  am  ignorant  of  thefe  Pro- 
ceedings ;  I  rely  wholly  upon  your  Lordlhip,  to 
give  a  true  Account  of  them  to  the  Jury :  I  hope 
your  Lordlhip  is  fo  juft,  that  you  will  repeat 
the  Evidence  to  the  Jury  as  it  is,  and  no  other- 
wife.  But  I  do  not  obferve,  that  as  to  the  Alfaffi- 
nation  there  is  more  than  one  W^itncfs,  and  that 
is  Captain  Porter :  There  is  not  a  Tittle  more ! 
and  as  to  that,  1  fuppofe  your  Lordlhip  will  de- 
clare to  the  Jury,  that  I  was  not  concerned  in 
it ;  and  Captain  Porter  declares,  I  was  to  have  no 
Hand  in  it,  only  I  was  to  furnilh  five  Horfes, 
and  accidentally  I  was  at  fbme  Meetings,  but  he 
does  not  declare  that  I  was  to  do  any  thing  in 
particular. 

4  At  I.  a  J. 
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King,  and  faid,  that  it  was  necelTary  and  fit  to 
take  him  off. 

Pd-rkyns.  Still,  that  is  but  one  Witnels,  I  de- 
ny it  utterly,  and  the  Law  fays  pofitively  there 
(hall  be  two  WitneflTes. 

L.  C.  J.  Not  to  every  Overt- Aft,  there  is  no 
Law  fays  fo.  ,        •  u 

Parkyns.  As  to  the  AflTanination  there  is  but 
one,  no  other  but  he  ;  and  fo  as  to  the  Regiment 
he  did  not  fay  that  I  was  to  raife  a  Regiment ; 
but  that  he  was  told  by  a  Gentleman  that  1  had 
been  defired  to  be  in  the  Matter,  but  I  would 
not,  becaufe  I  had  engaged  in  another  Bufincis, 
about  a  Regiment ;  but  this  was  all  but  hear-lay. 

L.  C.  J.  Yes,  he  faid  you  owned  you  had  a  Re- 
giment. Befides,  it  is  faid,  you  owned  you  had 
your  Saddles,  and  your  Troop  confifted  of  old 
Soldiers. 

Parkyns.    No,  Captain  Porter  never  laid  lo. 
Mr.  Jtt.  Gen.    That  was  Sweet. 
L.  C.  J.    You  told  Porter,  you  had  a  Regiment 
to  look  after. 

Parkyns.  Capt.  Porter  is  here,  I  defire  he  would 
explain  himfelf 

L.  C.  J.  Yes,  and  you  told  Sweet,  that  your 
Troop  confifted  of  old  Soldiers,  and  that  you  had 
•bought  thirty  Saddles. 

Parkyns.  My  Troop,  aye !  But  ftill  there  was 
nothing  of  a  Regiment  j  nor  did  they  fay  I  had 
raifed  a  Regiment,  or  a  Troop,  or  was  to  raife  a 
Regiment 

Sweet.  You  told  me  your  Troop  confifl;ed  of  old 
Soldiers.  I  did  not  fay  that  you  faid  you  had 
railed  or  wou'd  raife,  but  it  did  confift  of  old 
Soldiers. 

L.  C.  J.  He  fays  that  which  makes  it  plain, 
that  you  were  to  have  a  Troop,  or  had  a  Troop, 
confifting  of  old  Soldiers,  befides  Voluntiers  that 
had  been  Officers :  and  that  you  had  bought  a 
great  many  Saddles,  thirty  Saddles  j  and  you  were 
to  go  into  LeiceJlerJInrc,  and  accordingly  you  did 
go,  and  upon  your  Return,  you  did  give  an  Ac- 
count that  all  was  well,  and  the  iVefi  was  as  well 
inclined  to  King  James's  Intereft  as  the  North. 

Parkyns.  That  I  went  into  Leicefierjljire,  and 
met  feveral  Gentlemen,  and  that  they  were  all 
well  indioed ;  I  hope  that  is  no  Evidence  of 
Treafon  againft  me :  every  Body  ought  to  be  well 
inclined. 

L.C.J.  Aye!  but  they  were  all  well  difpofed 
or  inclined  to  King  James's  Intereft. 

Parkym.    He  did  not  lay  lb  j   if  your  Lord fhip 
pleafcs  to  call  him  again. 
L.  C.  J.    Call  him  again. 

(Sweet  was  fet  up  a^ain.) 
Mr.  Sol.  Gen.  What  did  Sir  IViWam  Parkyns  tell 
you  of  his  Journey  into  LeicefterJJnre  ? 

Sweet.  He  laid  he  had  been  there,  and  had  met 
his  Friends,  and  all  was  well. 

L.  C.  J.  What  did  he  fay?  Did  he  name 
King  James  ? 

Sweet.  He  did  not  name  King  James  to  me  at 
that  time. 

1.  C.  J.  What  was  the  Difcourfe  about,  that 
tliey  were  all  well  inclined  to  ? 

Sweet.  He  always  named  it  the  King's  Intereft, 
and  did  not  name  King  James,  but  1  underftood 
it,  and  always  took  it  to  be  King  James  he  meant. 
Mr.  Mount  ague.   What  did  he  lay  of  the  N(jrth 


Sweet.  He  faid  that  the  Weft  was  as  well  inclin'd 
to  the  King's  Intereft  as  the  North. 

Mr.  Att.  Gen.  What  did  he  fay  before  he  went? 
Sweet.    He  told  me  he  was  to  go  into  Leicefter- 
Jlme,  to  meet  fome  of  the  King's  Friends. 

Parkyns.  Pray,  recollecft  yourfelf,  and  confidcr 
what  you  fay. 

Sweet.  He  faid  fome  Gentlemen  rid  as  far  to 
him,  as  he  did  to  meet  them. 

Mr.  Att.  Gen.  Was  that  the  Time  he  talked 
about  the  Troop? 

Sweet.  No,  that  was  before  this  Time.  I  can- 
not remember  the  particular  Time  ;  it  was  at 
his  own  Houfe,  and  Captain  Scudamore  vjas 
with  him. 

Mr.  Att.  Gen.  When  was  the  Difcourfe  about 
King  James's  Landing  ? 

Sweet.  He  told  me  that  he  believed  now  that 
King  James  wou'd  land,  he  laid  he  had  his  own 
W'ord  for  it,  it  was  about  Chrijlmas. 

Mr.  Att.  Gen.  What  did  he  fay  about  Prepara- 
tion for  it  ? 

Sweet.  He  faid  his  own  Troop  was  to  confift  of 
all  old  Soldiers. 

L.  C.  J.    Did  he  tell  you  he  had  a  Troop  ? 
Sweet.     I  fpeak  his  own  Words ;    he  faid,  My 
Troop  confifts  of  all  old  Soldiers. 

L.  C.  J.  Was  it  confifts,  or  will  confift:,  though 
I  think  there  may  be  no  great  Matter  of  Diffe- 
rence in  this  Cafe  ? 

Parkyns.  Yes,  my  Lord,  but  there  is  a  great 
deal,  fure,  for  will  confift  Ihews  nothing  yet 
done,  and  all  is  but  W^ords. 

L.  C  J.  Sweet,  Anfwer  to  Sir  William  Parkyns  % 
Queftion. 

Sweet.  I  tell  your  Lordfhip,  I  repeat  his  own 
Words,  my  Troop  confifts  or  is  compofed  of  all 
old  Soldiers. 

Mr.  Cowper.    What  did  he  lay  of  Voluntiers? 
Sweet.     He  laid,   there  were  fome  Gentlemen 
that  would  go  along  with  him  as  Voluntiers,  that 
had  been  old  Officers. 

Mr.  Cowper.  Pray,  let  me  ask  another  Qiieftion  ; 
when  he  difcourfed  of  the  prefent  King,  by  what 
Name  did  he  ufe  to  fpeak  of  him  ? 

Sweet.  He  called  him  by  the  Name  of  the 
Prince  of  Orange. 

Parkyns.  Pray,  recolleft  yourfelf,  Mr.  Sweet, 
and  think  of  what  you  fay,  fince  he  was  declared 
King,  did  I  ever  call  him  Prince  of  Orange  ^  I  am 
upon  my  Life,  and  pray  Ipeak  nothing  but  the 
Truth. 

L.  C.  J.  Confider,  and  anfwer  the  Queftion, 
what  did  he  ufe  to  call  him  ? 

Sweet.  Truly,  my  Lord,  I  am  not  pofitive  as  to 
that,  I  underftood  it  fo.  I  never  knew  that  he 
allowed  him  to  be  King  of  England. 

Parkyns.  Did  you  ever  hear  me  call  him  Prince 
of  Orange,  fince  he  was  King' 

L.  C.  J.  Look  ye.  Sir,  how  long  have  you  been 
acquainted  with  him  ? 

Sweet.     About  three  Years,  my  Lord. 
L.  C.  J.    W^ell,  that  is  long  fince  his  Majefty  was 
declared  King  ;   have  you  ever  heard  Sir  William 
Parkyns  call  this  King  Prince  of  Orange  ? 

Swest.  I  am  not  pofitive  in  that,  but  I  under- 
ftood he  did  not  allow  him  to  be  King. 

Mr.  Sol.  Gen.  You  frequently  difcourfed  with 
him  about  the  Government  it  feems;  pray  what 
did  he  ufe  to  call  him  ? 

Siveet.  I  have  heard  him  call  him  King  William 
and  the  little  Gentleman. 

Parkyns. 
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Parkyns.  When  ever  did  you  hear  me  call  him 
the  little  Gentleman  ?  Mr.  Szueet,  pray,  when  you 
are  upon  your  Oath  confider  well,  and  recolleit 
yourfelf,  and  don't  anfwer  rafhjy  and  fuddenly, 
but  think  of  what  you  fay.  I  always  exprefs'd 
mylelf,  when  1  had  occafion  to  fpeak  of  him, 
and  called  him  King  IViUmni^  as  other  People  ule 
to  do,  I  never  ufed  the  Words,  little  Gentleman, 
nor  Prince  of  Ora]ige  neither. 

L.  C.  J.  Did  you  ever  hear  him  call  him  other- 
wife  than  King  IViUiam  ? 

(He  paufedaisohile.) 

L.  C.  J.     Pray  Ipeak  the  Truth,  and  no  more. 

Sweet.  I  have  heard  him  call  him  Prince  of 
Orange. 

L.  C.  y.  But  you  have  heard  him  call  him  King 
IVilham  too  ? 

Mr.  Sweet.    Yes. 

Mr.  Cowper.  But  pray,  when  he  fpoke  of  the 
King,  what  King  did  you  underftand  by  it  ? 

Sweet.    I  ufed  to  underftand  King  'James. 

Parkyns.  What  is  that  to  me  what  he  under- 
ftood  ? 

L.  C.  J.  But  I  would  obferve  to  you  one  thing, 
•when  you  came  from  Leicefterjbrre,  you  talked 
how  well  difpofed  they  were  to  the  King's  Inte- 
reft  ;  he  fays,  he  underftood  that  King  to  be  King 
'James.,  and  you  faid  the  IFefi  was  as  well  difpofed 
as  the  North  ^  pray  now  were  you  imployed  by 
King  IVilltam  to  lee  how  the  Gentlemen  ftood 
afFedted  to  him? 

Parkyns.     No,  nor  by  King  James  neither. 

L.  C.J.  Why  then  fliould  you  concern  yourfelf 
for  the  King's  Friends,  in  the  M'^efi  and  the  North  ? 

Parkyns.  I  never  was  in  the  IVeft  in  my  Life,  and 
therefore  I  can't  tell  why  I  Ihould  tell  him  any 
thing  about  the  Wefl. 

Mr.  Att.  Gen.  Pray,  Sir,  when  was  it  that  Sir 
Ifilliam  Parkyns  fpoke  about  the  King's  landing  ? 

Sweet.  It  was  about  CZ^r{/??/;«j,  he  faid  he  believ- 
ed he  would  land. 

Parkyns.  Did  1  tell  you  pofitively  it  would  be 
fb  then  ? 

Mr.  Att.  Gen.  He  tells  you  he  faid  you  did  be- 
lieve it,  for  you  had  it  from  his  own  Mouth. 

Parkyns.  That  fliewsit  is  not  probable  I  (hould 
tell  him  <o,  that  I  Ihould  have  it  from  his  own 
Mouth,  carries  fuch  an  Improbability  with  it,  that 
the  Evidence  is  Felo  de  fe,  it  deftroys  itfelf. 

Mr.  Sol.  Gen.  He  does  not  fay  yon  had  it  from 
his  own  Mouth,  but  that  you  had  his  Word  for 
it,  and  this  being  about  Chrijbnas,  long  after  our 
Kiiig  was  returned,  it  could  mean  no  other  King 
hu<:YJ"^gJames. 

L.  C.  'J.  Look  you.  Sir  Il^tUiam  Parkyns.,  there 
is  anoth'  r  thing  I  would  obferv^e,  why  did  you  fend 
your  Man  to  Kenfwgton  to  one  Brown?  Who  is 
that  Brown.,  and  what  was  the  Man  that  lodged  at 
the  Confeftioner's  in  Holborn  ? 

Parkyns.  I  cannot  tell  who  it  was,  I  know  nei- 
ther Brown  nor  the  other  Man,  but  I  fent  my  Man 
at  the  Requeft  of  Mr.  Charnock,  who  lodged  in 
the  lame  Houfe  with  mcj  he  defired  he  might 
go  upon  an  Errand  for  him  to  Ketijington,  and  I 
direfted  him  to  go  upon  fuch  an  Errand,  for  he 
was  formerly  Mr.  Cbarnock's  Servant,  and  I  de- 
fired  him  to  go  of  the  Errand  if  he  requefted  it. 
Who  thefe  Men  were,  I  know  not,  neither  of  them, 
nor  any  of  their  Bufinefs. 

L.  C.  J.  But  he  was  bid  by  the  Man  that  lodg- 
ed at  the  Confedioner's  to  tell  his  Mafter  that  he 
would  ftay  within  for  him. 
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Parkyns.  That  might  be  Mr.  Charnock,  for  he 
was  his  Servant  once. 

L.  C.  J.  But  he  fays  he  carried  the  MelTage  to 
you,  and  you  received  it.  Well,  have  you  any 
more  to  lay  ? 

Parkyns.  My  Lord,  I  think  there  is  but  one 
pofitive  Evidence  of  any  one  Overt  Ad:. 

L.  C.  'J.  Yes,  what  do  you  think  of  the  Defign 
of  bringing  in  King  James,  and  confulting  about 
it,  and  affifting  in  the  Invafion,  and  preparing 
a  Troop,  and  providing  Arms  and  Horfcs'  Are 
not  thefe  Overt  Ads  ?  Do  you  think  your  having 
a  Troop  of  old  Soldiers  is  no  Overt  Ad  ? 

Parkyns.  There  is  no  pofitive  Proof  of  any 
Troop  or  any  Arms. 

L.  C.  'J.  It  is  proved  there  were  Arms  fent  by 
you  at  Michaelmas  laft  to  Mr.  Haywood's,  Char- 
nock's  Brother  in  Law,  and  thefe  lay  there  till 
AJlo-wednefday  laft,  after  your  Name  was  in  the 
Proclamation,  and  then  they  were  removed  in  the 
Night,  and  buried  at  your  Houfe,  and  were 
taken  up  there,  and  here  is  an  Account  given  what 
Arms  they  were,  four  Dozen  of  Swords,  twenty- 
five  Pair  of  Piftols,  thirty  two  Carbines. 

Parkyns.  Firft  it  does  not  appear  when  thefe 
Arms  were  bought,  nor  for  what  Intent  they  were 
brought  from  Haywood's. 

L.  C.  J.  But  what  Ufe  had  you,  a  private  Man 
for  fo  many  Arms?  and  then  your  going  into  Lei- 
ceflerjlnre  to  meet  feme  Gentlemen,  and  your 
given  an  Account  how  they  ftood  afFeded  to  the 
King's  Intereft,  whether  that  be  underftood  for 
the  Intereft  of  King  James,  I  muft  leave  to  the 
Jury,  fmce  you  give  no  Account  that  you  were 
imployed  by  King  William. 

Parkyns.  My  Lord,  I  went  upon  my  private 
Occafions,  and  then  talked  of  News  as  other 
People  do. 

L.C.J.  But  when  you  returned  back  again,  you 
declared  all  was  well,  and  gave  an  Account  how 
Perfons  were  difpofed  in  the  Weft  and  North. 

Parkyns.  Is  there  any  Perfons  named,  or  Parti- 
culars? Can  it  be  an  Overt- Ad  of  Treafon  for 
me  to  dife'over  my  Acquaintance  ? 

L.  C.  J.  But  your  going  with  that  Defign  to  en- 
gage in  an  Intereft  againft  the  King  and  for  the 
late  King. 

Parkyns.  He  does  not  fay  difeovered  my  Defign, 
I  went  to  meet  with  fome  Friends  of  my  own; 

L.  C.  J.  Did  he  not  tell  you  he  was  to  go  into 
LeicefterJJjirc  ? 

Sweet.    Yes,  he  did  fe. 

L.  C.  J.    Did  he  tell  you  to  what  purpofe? 

Sweet.  He  faid  he  was  to  go  to  meet  feme  of  the 
King's  Friends. 

Parkyns.    Did  I  tell  you  who  ? 

Sweet.    No. 

L.  C.  J.  But  there  was  a  Lord's  Brother,  what 
did  he  tell  you  of  that? 

Sweet.  He  laid  all  Things  were  well,  and  the 
Ifeft  was  as  well  inclined  as  the  North. 

L.C.J.    To  what? 

Sweet.    To  the  King's  Intereft. 

L.  C.  J.  1'reby.  You  fpoke  of  a  Lord's  Brother 
that  was  concerned  ? 

Sweet.  He  faid  feveral  Perfons  of  Quality  in 
the  IVeft  were  concerned,  and  a  Lord's  Brother 
was  among  them. 

Juryman.  My  Lord,  I  defire  he  may  be  asked, 
when  he  faid  the  King  would  land,  what  King 
he  meant,  whether  he  named  the  late  King,  or 
King  'James. 
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L.C.J-  Well,  Anfwer  that?  when  he  dif- 
courfed  to  you  of  the  King's  landing,  did  he 
name  the  late  King  James  ?  or  did  he  iay  the  late 
King  James  ? 

Jurym.    Was  he  mentioned  in  the  Difcourfe  ? 

Sweet.  He  never  ufed  to  mention  King  James 
to  me,  but  only  the  King,  which  1  underftood 
always  of  King  James. 

Mr.  Att.  Gen.  Pray  what  time  was  it  that  he 
Ipoke  of  the  King's  landing  ? 

Sweet.    It  was  about  Chriftmas. 

Mr.  Att.  Gen.  Therefore  no  other  King  could 
be  meant  but  King  James,  for  there  wasnoother 
Kincr  to  land  at  that  time ;  and  he  faid  he  had 
the  King's  Word  for  it.  I  fuppofe  he  can't  pre- 
tend he  had  King  IViUiam's  Word  for  it. 

Parkyns.  I  hope,  to  talk  of  the  King's  landing 
is  no  Treafon ;  it  is  but  Words:  If  I  tell  an  idle 
Story  of  what  I  think  may  come  to  pais,  (h  ill  that 
be  reckoned  Trealbn?  Then  for  him  to  iay,  I 
had  it  from  the  King's  own  Mouth,  it  is  impofli- 
ble  to  be  true,  and  is  no  Overt-Ad,  being  only 
Words,  and  cannot  be  reputed  Treafon.  And 
then  as  to  the  other  two  Parts  of  the  Charge, 
the  Confukations  with  my  Lord  of  Ailesbiiry,  and 
thofe  other  Peribns,  there  is  but  one  Witnefs^ 
no  Body  but  Porter;  neither  is  there  any  more 
but  he  for  the  Affailination ;  his  Evidence  is  but 
a  finole  Proof,  and  there  ought  to  be  two  pofi- 
tive  Wicneifes,  by  the  Law,  to  each  Overt- 
Adt. 

L.  C.J.  Holt.  No:  There  ought  tobetwoWit- 
ncffes  to  each  Species  of  Treafon,  that's  all. 

Parkyns.  There  ought  to  be  two  Witnefles  to 
both  thefe  Parts  of  the  Treafon. 

L.  C.  J.Holt.  I  muft  tell  you,  Sir  IVilliain  Par- 
kyns^ if  any  Perfbn  does  defign  and  contrive  that 
the  Realm  ihould  be  invaded,  or  the  King  depo- 
fed,  and  another  let  upon  the  Throne,  that  con- 
fpiring  to  invade  the  Realm,  or  depofe  the  King, 
are  Overt-Adbs  of  High-Treafon,  within  the 
Statute  of  25  Ed.  3.  and  the  fame  Species  of 
Treafon  as  defigning  to  aflaninate  him  is.  It  is 
compailing,  defigning,  imagining  his  Death  and 
Deflrudlion.  Now  the  Queltion  is,  whether  there 
is  not  another  W  itnels,  befides  Captain  Porter^  to 
prove  another  Overt- Act  of  this  Defign  ? 

Parkyns.  I  don't  find  there  is,  for  all  the  reft  is 
only  Difcourfe. 

L.  C.  J.  Holt.  Yes,  for  what,  do  you  think 
providing  Arms  for  that  Purpofe,  is  only  Dif^ 
courfe  ? 

Parkyns.  The  Witnefles  don't  fay  for  what 
Purpofe  the  Arms  were  bought. 

L.  C.  J.  H.  Nor  do  you  tell  us  of  any  other 
Purpofe. 

Parkyns.  My  Lord,  it  does  not  appear  when 
they  were  bought. 

L.  C.J.  Holt.  Ay,  but  what  Occafion  had  you 
for  fuch  a  Quantity  of  Arms  ? 

Parkyns.  My  Lord,  I  did  not  buy  them  after  all. 
1  found  them.  If  1  had  had  Liberty  to  have  fent 
down  for  Witneffes,  I  could  have  proved  that 
theie  Arms  were  in  Boxes  all  rufly  in  my  Houie 
when  I  firft  came  to  it. 

L.  C.  J.  Holt.  Ay:  But  why  were  they  buried, 
juft  at  the  Time  when  the  Plot  was  broke  out, 
and  the  whole  Defign  diicovered? 

Parkyns.  I  can't  tell,  my  Lord,  how  to  help  it, 
if  they  will  make  an  ill  Interpretation. 

L.  C.  J.  Holt.     What  Interpretation  would  you 
have  us  make? 
;    Parkyns.    My  Lord,  it  is  very  eafy  to  imagine. 


People  don't  care  to  be  found  with  Arms  at  fuch 
a  Time;  but,  however,  the  Having  of  Arms  is 
no  Trcaibn.  They  are  as  much  a  Commodity  as 
any  thing  elfe. 

Mr.  Att.  Gen.  And  then  the  Horfe  coming  to 
Town  juft  at  iuch  a  Time,  and  the  Saddles. 

Parkyns.  I  have  not  bought  a  Horfe  this  two 
Years,  and  I  travelled  in  no  other  Manner  than  1 
uied  to  do.  So  the  Groom  tells  ye,  I  uled  to  come 
to  Town  with  three  or  four  Horfes  always.  I  ne- 
ver kept  lefs  than  fix  or  feven  Horfes  this  twenty 
Years ;  ibmetimcs  a  great  many  more  ;  and  they 
were  very  little  Horles,  Pads,  no  Way  fit  for 
the  Service  they  are  preiumed  to  be  for. 

L.  C.  J.  Holt.  Have  you  any  thing  more  to 
fay.  Sir  ? 

Parkyns.  I  hope,  my  Lord,  as  to  the  Aflaflina- 
tion  I  am  clear:  Perhaps  the  World  would  ima- 
gine, I  have  had  fome  Inclinations  to  King  James's 
Service,  and  perhaps  they  may  not  think  amiis  ; 
but  I  never  did  any  thing,  nor  had  an  Opportunity 
to  do. 

L.C.J.  Holt.  God  be  thanked  you  had  no  Op- 
portunity. 

Parkyns.  And  I  hope  my  Life  fhall  not  be 
taken  away  without  Proof;  I  hope  it  will  be  ra- 
ther thought,  that  every  one  ihould  be  taken  to 
be  innocent  ;  and  it  would  better  pleafe  the 
King,  that  I  fhould  be  acquitted,  than  to  let 
me  be  found  guilty  upon  flight  Grounds,  and 
Imaginations,  of  which  little  or  nothing  can  be 
made. 

L.  C.  J.Holt.  No  queftionof  it :  It  will  pleaie 
the  King  and  every  Body  elfe,  that  you  ihould  be 
found  innocent. 

Parkyns.  Then,  I  hope,  my  Lord,  you  will  not 
ftrain  the  Law  to  take  away  my  Life ;  according 
to  the  Rule,  That  it  is  better  five  guilty  Men 
fhould  eicape,  than  one  innocent  Man  fufFer  :  For 
the  Blood  of  a  Man  may  lie  upon  every  Body,  if 
it  be  caufelefly  fhed;  and  it  is  very  fevere  to  flrain 
the  Law  to  take  away  any  Man's  Life. 

L.  C.  J.  Holt.  Look  ye,  Sir  William  Parkyns,  I 
muft  tell  you,  you  may  be  under  a  very  great 
Miftake:  You  may  think  it  neceffary  to  have  two 
WitneflTes  to  every  Overt-Ad:,  but  that  is  not  fb ; 
for  if  there  be  one  Witnefs  to  one  Overt- Ad, 
and  another  W^itnefs  to  another  Overt- Ad  of  the 
fame  Species  of  Treafon,  that  is  all  that  the 
Law  requires. 

Parkyns.  Here  are  two  Species  of  Treafon, 
levying  War  is  one  Species,  and  AflTafllination  is 
another. 

L.  C.  J.  Holt.  Your  Defign  was,  originally, 
the  reftoring  of  King  James,  and  in  order  to  that 
the  dethroning  of  King  IVilliam. 

Parkyns.  Ihat  appears  but  by  one  Witnefs, 
which  is  not  according  to  Law,  which  requires 
two. 

L.  C.  J.  Holt.  One  Way  of  effeding  your  De- 
fign was  by  Aflaifination,  the  other  by  Invafion, 
or  by  Force. 

Parkyns.  Still,  my  Lord,  here  is  the  fame  Wit- 
nefs, and  that  is  but  one. 

L.  C.  J.  Holt.  Yes,  there  are  two. 

Parkyns.    None  but  Capt.  Porter. 

L.C.  J.  Holt.  What,  not  as  to  the  Reftoring  of 
King  James,  which  tends  to  the  Dethroning 
King  irilliam  ? 

Parkyns.  In  what  Particulars,  my  Lord  ? 

L.  C.  J.  Holt.  Your  providing   Arms,  and  go- 
ing to  Leiceflerjljtre,  and  lending  Charnock  on  that 
Errand  into  France.    As  to  the  Airaliination,  in- 
deed. 
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deed,  there  is  but  one  pofitive  Witnefs,  befides 
other  Circumftances,  which  have  their  Weight  ; 
but  as  to  the  other,  you  faid  the  King  would 
come 

Parkyns.  It  was  my  Opinion,  that's  all. 

L.  C.  J.  But  you  laid  you  had  his  Word  for  it. 

Parkyns.  Does  not  that  anfwer  it  felf,  my 
Lord  >  Is  it  poffible  it  fhould  be  true,  that  1  who 
was  in  England.,  fhould  have  the  Word  of  one 
that  is  at  iuch  a  Diftance  beyond  Sea  ? 


the  King,  and  the  Lives  of  all  the  innocent  Peo- 
ple of  the  Kingdom  are  alfo  at  Stake  ;  and  we 
muft  be  indifferent  in  this  Cafe,  and  by  the  Grace 
of  God  we  will  be  fo.  The  Qucftion  thr.t  Sir 
William  Parkyns  propoll-s,  is,  W  hcthcr  there  arc 
two  Witntfles  upon  this  Evidence,  to  th'S  Matter 
of  which  he  is  indidcd,  which  is,  the  Compading 
and  Imagining  the  King's  Death.  One  Witnefs, 
at  leaft,  does  pofitivcly  prove.  That  you  Sir  Wil- 
liam Parkyns  did  agree  to  the  Defign  of  Afladi- 


L.CJ.  And  then  your  buying  of  Saddles,  for  nating  the  King's  Perlon,  and  promile  to  provide 

what  Purpofe  were  they  ?  and  contribute  Horfes  and  Arms  to  thntPurpofe. 

Parkyns.  My  Lord,  does  he  (ay  it  was  in  order  Now  fuppofc  this  is  prov'd  but  by  one  Witnefs, 

to  it  ?  I  am  fure  he  does  not,  and  I  hope  I  fhall  and  the  Evidence  had  gone  no  farther,  then  your 

not  be  prefumcd  out  of  my  Life.  Objection  would  have  had  a  very  good  Ground, 

L.  C.  J.  When  you  talk'd  of  the  King's  Land-  that  th's  could  not  be  a  legal  Proof  of  Trealbn  i 


mg,  and  faid,  you  had  his  Word  for  it ;  you 
likewife  faid,  your  Troop  was  made  up  of  old 
Soldiers,  befidesVolunteers  that  had  been  Officers. 
Par.  Still  there  is  nothing  done  ^  he  does  not 
fay  there  was  one  Man  raifed 


but  I  muft  tell  you.  That  this  Trealbn  of  Com- 
pafling  and  Imagining  the  King's  Death  may  be 
made  evident  by  other  Overt  Afts,  befides  that 
of  Affaflination  ;  To  conlpire  with  a  Foreign 
Prince,  to  invade  the  Realm,  to  provide  Arms, 


L.  C.  y.  And  your  going  into  Lciccfierjlfire  up-    to  join  with  Invaders,  and  to  make  an  Inlurrec 


on  fuch  an  Errand,  as  you  told  him  you  went 
upon. ' 

Par.  W^ell,  my  Lord,  I  muft  leave  it  to  your 
Lordfhip.     I  hope  you  will  confider  well  of  it. 

L.  C.  J.  We  muft  do  that  which  is  right  be- 
tween the  King  and  his  Subjedls. 

Par.  And,  I  hope,  my  Lord,  the  Converfion 


tion  againft  the  King,  thefe  are  Overt  Ads  of 
Imagining  the  King's  Death.  For  it  cannot  be 
fuppofed,  but  that  he  that  would  have  an  Inva- 
fion  and  an  Infurredion  againft  the  King's  Per- 
fon,  does  intend  the  Deftruftion  of  the  King  i 
he  that  would  take  away  all  his  Defence,  which 
he  might  have  by  the  Affiftance  of  his  Subjcds, 


ofSubjeftsis  more  acceptable  than  theDeftrudion     and  leave  him  expofed  to  his  mortal  Enemies! 
of  them  ;  and  the  Government  is  more  concern'd     cannot   but  be  prefumed  to  defign  the  King'; 


to  fave  the  Innocent,  than  to  ftretch  the  Law  to 
punifh  the  Guilty. 

L.  C.  y.  It  will  be  more  acceptable,  and  in- 
deed, the  King  and  Kingdom  are  very  much  con- 
cerned in  this  Matter,  and  at  this  Time,  Sir 
William  ;  and  the  Government  ought  to  take 
Care  to  preferve  itfelf  Have  you  any  more  to 
lay.  Sir  ?  if  you  have  pray  Ipeak  it. 

Par.    I  have  no  more.     I  fubmit  it  to  your 


Ruin  and  Murder.  Therefore,  Sir  William.^  Iuch 
Things  being  in  their  Nature  a  CompafTing  and 
Imagining  the  King's  Death  j  your  providing 
Arms  and  a  Troop  are  Evidences  and  Overt  Ads 
of  this  Trealbn  ;  and  i^o  will  your  going  up  and 
down  and  meeting  People  in  order  to  rife,  if 
that  were  your  Bufinefs  in  LeiceJhrJJjire,  Sc.  as 
it  leems  by  the  Evidence  it  was. 

Par.   But  that  is  not  laid,  my  Lord,  I  humbly 


Lordfhip:  I  think  there  is  but  one  Witnels,  and  beg  your  Pardon  for  interrupting  you  ;  it  is  not 
all  the  other  is  but  Conjedure  and  Nonfcnle  ;  faid.  That  I  met  them  to  rife,  by  no  Evidence 
and  one  W^itnels  is  not  fufficient,  by  the  Law  of    whatfoever  j  and  therefore,  pray  my  Lord,  do  not 


England.)  for  by  the  Statute  there  muft  be  two 

L.C.J.   I  have  told  you  my  Opinion. 

Par.  Befides,  your  Lordfliip  has  known  me 
this  many  Years,  and  you  know  that  my  Educa- 
tion was  not  to  War,  and  Fighting,  but  the 
Gown  ;  and  your  Lordfhip  knows  how  peace- 
ably I  have  lived. 

L.  C.  J.  I  have  known  you  heretofore.  Sir 
Williai7i,  while  you  kept  your  Profeflion  and 
your  Gown. 

Par.  And  now  in  my  old  Age,  my  Lord,  I 
am  grown  lame,  and  have  loft  the  Ufe  of  my 


inforce  it  beyond  what  the  Evidence  has  proved  ; 
he  faid,  I  went  to  meet  my  Friends :  Was  there 
any  thing  laid  it  was  in  order  to  a  Rifing  ? 

L.C.J.'Trehy.  I  think  you  miftake  your  own 
Words,  as  you  fpoke  them  to  the  W'itnefs,  if  I 
did  take  them,  as  I  think  I  did,  right,  for  they 
were  feveral  Times  repeated.  I  will  do  you  no 
Wrong,  Sir  William.,  I  alTure  you.  You  went 
into  Leiceflerjljtre.,  and  you  fay.  It  was  to  meet 
your  Friends ;  the  Witnefs  fays.  It  was  to  meet 
the  King's  Friends ;  by  the  King,  it  is  very  plain, 
you  meant  not  King  William,  but  King  J.unes  ; 


Hands  with  the  Gout,  and  fcarce  able  almoft  to  for  you  fpoke  before  of  the  King's  Landing,  which 

go  on  my  Feet.     Therefore  it  cannot  in  Reafon  was  at  Chriftmas  laft,  when   every  body  knows 

be  thought  probable,  that  I  fhould  engage  in  fuch  King  William  was  in  England.     Thefe  coupled 

a  Bufinefs  as  this  ;  and  therefore  I  hope  you  will    together- 

interpret  all  Things  in  a  milder  Senfe,  in  Favour  Par.  I  beg  your  Pardon,  my  Lord  ^  thofe  two 

of  Life,  rather  than  for  the  Deftrudion   of  it,  Things  are  not  both  to  be  join'd  together,  the 

and  the  Ruin  of  a  Man's  Fortune  and  Family.  Difcourfe  of  the  King's  Landing  was  at  Cbrifi- 

L.  C.  y.  1  tell  you,  You  have  had  my  Opinion  mas,  as  he  lays,  the  other  thing,  my  Journey  in- 
concerning  the  Number  of  Witnefies.  1  fuppole  to  LeicefterJJjire,  was  a  Month  afterwards,  and 
my  Lord  and  Brother  will  declare  theirs.  therefore  they  cannot  be  coupled  together. 

L.  C.  y.  Ireby.  My  Lord  Chief  Juftice,  it  feems,  L.  C.  y.  I'reby.  The  Coupling  of  them,  that  I 

does  pleafe  to  have  us  deliver  our  Opinions  ;  I  meant,  was  only  to  fhew  who  was  underftood  to 

think  we  ought  to  be  very  tender  in  a  Cafe  of  be  fpoken  of  by  you,  when  you  named  the  Kin^  ; 

Blood  :  I  think  the  Life  of  Sir  [I'ltruvn  Parkyns  is  fo  the  Queftion  is,  \\  hether  vou  did  not  mean 

at  Stake,  and  we  ought  to  be  careful  that  he  have  the  fame  Perlon  in  yanuary  that  you  meant  in 

no  Wrong  done  him.    Burl  think  in  the  Cafes  of  Decen^her,  by  the  W' ord  King,  cfpecially  fince  as 

Treafon,  cfpecially  of  this  Nature,  the  Life  of  a  Difcovery  you  had  made,  you  laid  farther,  that 

the 
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the  Ifcji  was  as  well  inclined  to  the  King's  In- 
terefl:  as  the  North,  and  a  Lord's  Brother  was 
concerntd  in  it.  if  by  the  King  you  had  meant 
Kin^  Ifilltdtri  ;  how  impertinent  and  infenfible 
had'been  all  this  Difcourle,  that  the  H'eft  was  as 
well  inclined  as  the  North,  and  that  a  Lord's 
Brother  was  concerned  in  it;  concerned  in  what? 
In  being  inclined  to  King  William  ;  to  what  Pur- 
pofe  could  that  be  laid  ? 

?ar.  It  may  as  well  be  interpreted  that  Way 
as  the  other. 

L.  C.  7.  ^rehy.  I  muft  leave  that  to  the  Jury. 
And  I  confefs,  if  there  was  not  fomewhat  more 
in  the  Cafe,  you  might  the  better  argue  upon 
this,  as  to  the  Interpretation.  But  laying  afide  the 
Confideration  of  your  Riding  into  LeicefterJJj'tre, 
^?c.  here  is  this  Providing  of  Arms,  proved  by 
four  or  five  Witnefles,  and  the  Serving  of  them  in 
that  Manner ;  and  there  is  no  Account  given  by_ 


in  the  World.  I  can  prove  it  by  a  great  many 
WicnefTcs,  by  my  Friends,  and  all  the  Servants 
that  belonged  to  me,  they  were  there  long  before 
this  Difcourfe  was  had  or  thought  of. 

Mr.Juft.  Kokeby  If  your  Lordfhip  expedlsthat 
I  fhould  deliver  my  Opinion,  I  am  ready  to  do  it. 
As  to  this  Matter  of  Law  that  Sir  IViUiam  Par- 
kyns  has  propofed,  he  fays.  There  are  not  two 
Witnefles  to  the  fame  Overt  Adt,  and  therefore 
no  Evidence  of  Treafon  ;  truly,  I  take  it,  and 
always  did,  that  the  Law  is,  there  need  not  be 
two  Witnefles,  to  the  fame  Overt  Adt  ;  but  if 
there  be  two  Witnefles,  one  whereof  fpeaks  to 
one  Overt  Ad,  and  another  to  another  Overt 
Ad;  of  the  fame  Species  of  Treafon,  thefe  are 
two  Witnefles  within  the  Law.  Now,  I  think, 
there  are  two  Overt  Ads  in  the  Indidment  of 
this  Treafon.  The  Treafon  is  Compafling  the 
Death  of  the  King  ;  the  Overt  Ads  are  firft,  the 


you    that  they  were  provided  for  the  Service  of  particular  Defign  of  the  Aflallination  upon  his 

the  Government,  or  that  you  were  employ'd  fo  Perfon,  and  the  other  is,  the  bringing  in  of  a 

to  do.      Certainly  it   is  not  lawful  to  provide  foreign  Force,  and  preparing  Horfes  and  Arms 

Arms  efpecially  for  a  whole  Troop,  as  for  ought  to  meet  that  foreign  Force  here  :   All  to  the  fame 

1   perceive  here  was,  though  indeed  I  am  not  Intent  and  Purpofe,  the  Compafling  and  Imagin- 

skilful  enough   in  thole  Bufinefles,  to  know  how  Ing  the  King's  Death.     Now  befides  that  of  the 

many  make  up  a  Troop ;  but  it's  plain  here  was  AfTaflination,  there  are  a  great  many  WitnefTes 

an  Infurredion  intended,  when  the  Invaiion  was  that  prove  there  were  Arms  prepared  ;  for  there 

made  •  and  that  is  an  Evidence,  that  thefe  Arms  were  found  a  great  Quantity,  when  they  opened 

were  to  be  employ'd  upon  that  Account,  for  no  the  Boxes,  which  Boxes,  it  is  plain,  he  himfelf 

other  Ufe  was  to  be  made  of  them,  nor  is  preten-  fent  down  to  Haywood's  Houfe  :  For  tho'  Char- 

ded.    If  you  had  found  thofe  Arms  in  your  Houfe  woc^  writ  a  Letter,  yet  it  was  by  his  Diredion, 

(as  you  fay)  it  had  been  your  Duty  to  have  deli-  as  he  own'd  to  Haywood,  when  he  was  here  iii 

ver'd  them  up,  or  difpofed  of  them  to  the  Ufe  Town.   And  then  his  Servant  fetched  them  away 

and  Service  of  the  Government,  which  Service  from  this  Place,  and  this  I  take  to  be  another 

too,  could  only  be  when  you  had  a  Commiflion  Overt  Ad,   and  proved   by   feveral  Witneffes. 

fromtheGovernment,  and  not  of  your  ownHcad.  Sir  IVilliam  Parkyns  fpeaks  of  his  being  a  Gown- 

And  then,  befides  all  this,  you  acknowledg'd  that  Man,  but  I  do  not  know  what  a  Gown-Man  has 

you  had  a  Troop  of  old  Soldiers.  to  do  with  fuch  a  Quantity  of  Arms. 

Par.  It  is  but  flidingly  that,  for  he  only  tells        Par.    If  you  will  give  me  Leave  to  lend  for 

you,  that  a  Troop  would  be  compofed   of  old  fbme  People,  I  will  demonftrate  it  to  you  as  clear 

Soldiers.  as  the  Sun,  that  they  were  in  the  Houfe  two  Years 

L.  C.  J.  Trehy.  How  can  that  be  ?  when  he  fays,  ago,  when  I  came  firft  thither, 
he  repeats  your  own  Words,  My  Troop  confifts         Mr.  Juft.  Rokeby.     There  were  Preparations 

of  old  Soldiers;    can  any   Body  fay,   that   his  two  Years  ago,  it  appears,  for  the  Defl:rudion  of 

Troop  confifts  of  old  Soldiers,  without  having  a  the  King  and  Kingdom ;  however,  the  Men  that 

Troop  ?  were  accufed  of  it,  had  the  Luck  to  efcape  and 

Par.  Pray,  Mr.  Sweet,  fpeak ;  my  Life  is  at  be  acquitted. 

Par.  My  Lord,  I  hope  I  fhall  not  be  interpreted 


Stake,  Did  I  fay  to  you,  it  did  confift,  or  it  was 
to  confift  ?  recoiled  your  felf,  and  confider  well 
before  you  fpeak. 

L.  C.  J.  What  was  it  that  he  did  fay  ?  it  did 
confift,  or  it  would  confift  ? 

Sweet.  He  faid,  his  Troop  was  compofed  all 
of  old  Soldiers. 

Par.  But  does  it  appear  by  any  Evidence, 
that  I  had  a  Troop  ;  if  I  had,  who  were  they  ? 
none  of  thefe  Men  do  appear.  Does  this  Troop 
confift  of  Men  in  the  Air  ?  that  I  fhould  lift  Men 
that  are  all  in  Nubibiis,  and  not  one  of  them  to 
be  known.  Suppofe  I  fhould  tell  him  a  Lye,  or 
make  fome  Brags,  is  this  Treafon  ?  here  is  no 
Perfon  proved  to  be  lifted  or  named. 

L.C.J-  But  Arms  were  found  in  your  Houfe 
for  a  Troop. 

Par.  But  where  they  were  bought,  and  when 
they  were  bought,  and  made  ready,  it  does  not 
appear  ;  and  I  affirm  to  your  Lordfhip,  if  you 
would  give  me  but  one  Day's  Time,  I  would 
prove,  that  they  were  at  my  Houfe  in  H'arwick- 
Jljire,  when  I  firft  came  down  thither,  which  is 
two  Years  ago.  And  I'll  fully  make  it  out  to 
your  Satisfadion,  or  I'll  be  crucify 'd,  or  any  thing 


out  of  my  Life,  I  defire  the  Statute  may  be  read. 

Mr.  Juft.  Kokeby.  What  Statute  do  you  mean? 

Par.  The  25th  of  Edw.  III.  and  the  new  Sta- 
tute too,  let  them  both  be  read  to  the  Jury,  that 
they  may  confider  of  it. 

^be  Statute  of  the  2.$tb  of  Edw.  III.  was  read. 

Par.  There  is  nothing  of  two  Witnefles  there. 

L.  C.  J.  No,  but  there  is  another  Statute  of 
the  5th  of  Edw.  VI.  cap.  1 1 .  that  may  be  more 
for  your  Advantage  ;  Will  you  have  that  read  ? 

Par.  Yes,  if  you  pleafe,  I  know  there  is  ano- 
ther Statute  that  does  dired  it,  and  I  expeded 
to  have  found  it  in  this  Statute. 

CI.  of  ylr.  This  is  an  Ad  made  in  the  5th  and 
6th  Years  of  King  Edw.  VI. 

'ithe  Statute  was  read  to  thefe  iVords,  Unlefs 
without  Trial  he  (hall  confefs  the  fame. 

Par.   There's  enough. 

L.  C.  J.  You  have  heard  the  Statute  read, 
would  you  infer  any  thing  from  it  ? 

Parkyns.  I  infer  that  there  ought  to  be  two 
Witneffes,  and  here  is  but  one. 

L.  C.  J.  There  are  two  Witnefles. 

Park.  Not  dired  to  the  fame  Thing. 

L.  C.  J. 
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i.  C.  J.  I  fhall  leave  it  to  the  Jury,  whether 
•chis  Evidence  does  not  prove  an  Overt-Ad,  to 
demonftrate  a  Defign  againft  the  King  ;  if  the 
Defign  be  to  depole  him,  and  that's  manitelted 
by  two  Overt-Ads,  undoubtedly  that  is  Trea- 
Ibn  within  the  Statute  of  25  of  Edw-  3. 

Par.  That  I  agree,  but  yet  there  muft  be  two 
WitneflTes  of  it. 

L.  C.  J.  Suppofe  Dethroning  the  King  be  the 
main  Defign  that  Itrikes  at  his  Life,  and  you  re- 
Iblve  it  fhall  be  done  one  Way  or  other.  One 
^Vay  by  Alfaffination,  the  other  by  Infurredion ; 
or  by  Invafion  and  joining  with  a  foreign  Army. 

Par.  My  L-ord,  i  conceive  there  ought  to  be 
two  Witnefles  for  each. 

L.  C.  J-  No,  no  ;  for  that  very  laft  Ad  that  is 
to  take  Jtffed  in  a  few  Days,  declares  it  is  fuffici- 
ent,  if  there  be  one  to  one  Overt-Ad,  and  ano- 
ther to  another  ;  but  Itill  it  muft  be  of  the  lame 
Head  or  Species  of  Trealbn  ;  and  depofing  the 
King  and  affafRnating  of  him,  and  preparing  to 
raife  an  Army  againlt  him,  or  to  excite  an  Inva- 
fion, are  but  one  Sort  of  Treafon. 

Par.  It  may  be  fo,  if  they  were  Overt- Ads  of 
one  Sort  of  1  reafon  ;  but  rifmg  in  Arms,  and 
Affaflination  are  as  different  Things  as  can  be  in 
the  World,  and  therefore  there  ought  to  be  two 
WitnefTes  to   each  of  them. 

JVtr.  J.  Kokeby.  That  which  I  deliver 'd  as  my 
Opinion  was,  that  one  Witnefs  proving  one  Overt- 
Ad,  and  another  Witnefs  proving  another  Overt- 
Ad  of  the  lame  Sort  of  Treafon,  are  two  good 
W  itnefres,according  as  the  Law  requires.  And  1  am 
the  more  fully  contirm'd  in  it,  by  the  Claufe  that 
is  in  this  new  Ad  of  Parliament,  made  for  Trials 
in  Cafes  of  Treafon,  that  a  Man  Ihali  not  be  con- 
vided  of  Treafon,  but  by  and  upon  the  Oaths  and 
Teftimony  of  two  lawful  Witnefles,  either  both  of 
them  to  the  fame  Overt- Ad,  or  one  of  them  to 
one,  and  the  other  of  them  to  another  Overt- 
Ad  of  the  fame  Trealbn. 

Par.  Of  the  fame  Trealbn,  aye. 
Mr.  Juft.  Rokeby.  And  here  it  is  the  imagining 
the  Death  of  the  King,  that  is  the  Treafon. 

Par.  Then  you  may  lay  every  Thing  elle  is  fb ; 
but  if  you  pleafe  to  let  the  whole  Statute  be  read. 
L.  C.  J.  You  Ihall  have  it  read  if  you  will  ; 
but  this  is  all  that  is  in  it  concerning  this  Matter. 
Now  a  Defign  to  depofe  the  King,  which  is  mani- 
fefted  by  fome  Overt-Ad,  is  an  Overt-Ad  to 
prove  the  Defign  of  the  Death  of  the  King. 

Par.  Then  it  muft  he  manifeft,  and  not  by 
Interpretation  ;  and  all  thefe  Things  are  by  In- 
terpretation, except  it  be  what  Porter  fwears. 

L.  C.  J.  If  by  Overt-Ad  it  be  proved,  that 
you  defigned  his  Depofition,  that  is  an  Overt- 
Ad  to  prove  your  Defign  of  his  Death. 

Par.  They  are  very  different  Things,  Death 
and  Depofitions.  We  have  leen  a  King  depofed, 
and  yet  he  is  alive. 

L.  C.  J.  Treliy.  I  am  fire  we  have  (een  a  King 
agreed  to  be  aflaflinated,  and  yet,  God  be  thank- 
ed, he  is  ftill  alive. 

L.  C.  'f.  It  is  not  the  Succeeding  in  the  Defign, 
but  the  Defign  it  felf  that  is  the  Treafon.  God  for- 
bid that  it  Ihould  have  Succefs  to  make  it  Trealbn. 
L.  C.  J.  Treby.  But  whenever  People  will  agree 
together  to  bring  in  foreign  Forces,  or  to  prepare 
Men  and  Arms  againft  the  King  that  is  in  Poflef" 
fion,  this  is  reckoned  an  Overt-Adl:  of  a  Defign 
ap'ainft  his  Life,  and  has  always  been  reckoned  fo 
"by  my  Lord  Chief  Juftice  Hales.,  my  Lord  Chief 
Juftice  Coke^  and  by  all  thofc  Men  that  have  been 


for  High-Treafon. 
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reputed  the  moft  tender  in  Cafes  of  this  Nature  : 
For  any  Ad  that  expreffes  an  Intent  of  dethron- 
ing the  King,  by  Means  of  an  Invafion  by  a  fo- 
reign Force,  and  an  Infurredion  againft  the  Kin<», 
is  a  proper  Proof  of  a  Defign  of  his  Deftrudion°' 
and  if  not,  then  agreeing  to  fliooc  him  is  not  an  O- 
vert- Ad.  Men  may  fay  alib,  that  there  need  be  ac- 
tual Shooting  to  make  outthe  Overt  Adt  in  thatCafe. 

Par.  If  your  Lordlhip  pleales  to  have  the  Ad 
read,  I  Ihall  liibmit  to  your  Lordftiip's  Judgment. 

L.  C.  J.  Let  it  be  read. 

Par.  If  you  pleafe  to  read  the  Ad,  the  Pre- 
amble of  it. 

CI.  of  Ar.  This  is  an  Ad  made  in  the  7th  Year 
of  our  Sovereign  Lord  the  King :  Is  that  the  Ad? 
It  is  an  Ad  for  Regulating  of  Trials  in  Cafes  of 
High-Treafon,  and  Milprifion  of  Treafon.  Is  that 
the  Ad  ? 

Par.  Yes,  yes.  (jfhe  A51  was  read.') 

Mr.  J.  Rokeby.  I  believe  if  you  look  into  the  great 
Cafe  in  Parliament,  the  Cafe  of  my  Lord  Stafford, 
you'll  find  it  was  declar'd  for  Law,  that  oneWitnefs 
to  one  Overt- Ad,  and  another  Witnefs  to  another 
Overt- Ad  of  the  fame  Treafon,  they  were  two 
Witnefles  within  the  Law,  and  this  was  a  folemn 
Refolution  in  Parliament  in  the  Houle  of  Lords. 

Par.  I  believe  it  has  been  done  j  but  here  is  a 
beneficial  Law  made,  which  if  my  Trial  had  been 
put  offa  few  Days,I  Ihould  have  had  theBenefitof  it. 

L.  C.  J.  It  would  have  been  the  fame  Thing 
as  to  this  Matter,  for  this  Ad  declares  the  very 
fame  Thing,  as  to  the  two  Witnefles. 

Par.  And  then,  my  Lord,  I  could  have  had  Wit- 
nefles to  have  taken  off  a  great  Part  of  this  Evi- 
dence, and  the  Law  comes  to  take  Effed  within 
one  Day,  and  it  turns  here  upon  this  Matter  of 
Sweet,  who  is  not  a  good  Evidence  j  for  it  is  mani- 
feft he  has  contradided  himfelf,  and  it  is  mani- 
feft he  has  fworn  what  cannot  be  true. 

L.  a  J.  Wherein  ? 

Par.  That  I  Ihould  fay  the  King  would  land 
here,  for  I  had  his  Word  for  it. 

Mr.  Juft.  Rokeby.  You  might  have  his  Word,  and 
not  delivered  by  his  own  Mouth  ;  there  are  other 
Ways  to  convey  a  Man's  Word  befides  Speaking. 

Par.  But  then  we  don't  call  it  his  Word,  that's 
Hearfay. 

Mr.  Juft.  Rokeby.  If  a  Man  write  his  Note  that 
he  will  do  fuch  a  Thing,  we  may  very  well  lay, 
we  have  his  Word  for  it. 

L.  C.  y.  It  is  not  impo.flible  but  that  you  might 
Ipeak  with  him. 

Par.  It  is  impoffible  I  Ihould  Ipeak  from  hence 
to  France. 

L.  C.  y.  You  might  have  been  o\'er  with  him, 
I  believe  a  great  many  others  have,  and  it's  proved 
Mr.  Charnock  went  over. 

Mr.  J.  Rokeby.  If  any  Man  Ihould  have  laid  at 
the  latter  End  of  the  laft  Month,  I  believe  that 
there  was  an  Alfaflination  intended  againft  the 
King,  becaule  I  have  his  Word  for  it,  merely  from 
reading  his  Speech  to  the  Parliament,  wherein  he 
affirms  that  he  had  leveral  Proofs  of  it,  that  had 
been  a  proper  Expreflion,  though  he  did  not  hear 
the  King  Ipeak  it. 

Par.  Yes,  if  he  had  the  Speech  to  produce. 

Mr.  J.  Rokeby.  Then  if  it  come  by  Letter,  or 
Melfage,  or  common  Fame,  he  might  lend  you 
Word  by  a  particular  Meflcnger. 

Par.  Yes,  if  there  was  any  fuch  Authority  as  that 
itweretrue.But  he  has  manifeftly  contradided  him- 
felf, and  Capt.  Porter  fwears  for  his  own  Life,  and  I 
muft  leave  it  to  you,whether  they  are  to  be  believed , 

Mr, 
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Mr  T  Roheby.  Capt.  Porters  Teftimony  has 
bein  fufficiently  confirm'd  by  the  Acknowlcdg- 
mcnc  of  dying  Perfons. 

L-  C.  J-  Well,  have  you  any  more  to  lay,  bir 
M'llliaiii  Parkym  ?  ^  ,     .    - 

Parkym.  No,  my  Lord,  I  fubmit  it  to  your 
I.ord(hip  s  Diredion. 

L.  C  ?.  Then  what  fay  you  to  it,  Mr.  Attor- 
y'or  Mr.  SoUicitor  ?  .      .n  •     .  j 

Mr  Sol.  Gen.  May  it  pleafe  your  Lordfhip,  and 
vou  Gentlemen  of  the  Jury,  I  am  of  Council  lor 
the  Kin«^  in  this  Matter,  and  it  is  my  Turn  to  lum 
up  the  Evidence  againft  the  Priloner  at  the  Bar  : 
He  ftands  indided  for  compaiTuig  the  Death  ot 
fhp  King,  for  defisning  to  depoie  the  King,  lor 

for  intending  an 


ney 


the  King,  for  defigmng 

promoting  a  foreign  Invafion,  for  intending  an 
Infurredion  here  at  home,  and  for  aiding  and 
abetting  the  King's  Enemies,  and  for  doing  what 
he  could  to  procure  the  Subjedion  of  his  own 
Country  to  Foreigners  and  Strangers. 

Gentlemen,  fome  of  thefe  Crimes  run  into  one 
another  ;  defigning  the  Death  ot  the  King  by  Al- 
falTination,  and  defigning  to  depoie  the  King, 
amount  to  one  and  the  fame  Thing  with  com- 
paffin-^  and   imagining  the  Death  of  the  King. 

My^Lords  the  Judges  have  given  you  their  Opi- 
nion in  that  Point  of  Law,  and  1  think  it  is  agreeabk 
to  all  the  Refolutions  that  have  been  fince  the  Ma- 
Y\\\^  of  the  Statute  of  25  of  Ed'-^.  3d.  I  think 
that^  it  has  been  explained  fo  in  the  Time  of  Rz- 
chard  the  Second  ;  but  this  I  am  fure  of,  that  it 
was  fo  refolv'd  in  the  Time  o(  Harry  the  Fourth, 
when  there  was  a  Defign  to  fet  up  Richard  the  Se- 
cond again,  and  it  was  adjudged  to  be  High- 
Treafon  in  compafRng  and  imagining  the  Death 
of  the  King.  For  depofing  the  King,  is  deftroy- 
ing  him  in  his  politick  Capacity,  as  much  as  Af- 
faffinationand  Murdering  of  him  is  deftroying  him 
in  his  natural  Capacity,  and  the  Confpirators  in 
fuch  Cafes  know  what  the  great  End  is  they  aim 
at  to  fubvert  the  Government  as  it  is  eftablifhed 
by  Law,  whereby  every  Man  enjoys  his  own  Pro- 
perty, and  the  Freedom  of  his  Perfon,  and  thofe 
that  will  be  quiet  may  have  their  Liberty  and 
Property  preferved  entire  to  them ;  but  fome  Peo- 
ple are  lb  very  impatient  of  fubmitting  to  the  Law, 
that  they  cannot  be  content  to  be  in  Servitude 
themfelves,  but  they  mull  needs  do  all  they  can, 
to  bring  it  upon  their  Fellow-Subjeds.  And  it 
were  very  well  if  that  thofe  who  are  in  Love  with 
Slavery,  would  but  go  to  fome  other  Places,  where 
they  may  have  enough  of  it,  and  not  bring  it  upon 
thofe  who  are  fo  little  defirous  of  fuch  a  Thing, 
as  we  are,  and  I  hope  always  fliall  be. 

Gentlemen,  to  prove  Sir  ll'illuim  Parkyns  Guilty 
of  this  Trealbn,  whereof  he  ftands  indided,  we 
have  produced  feveral  Witneftesi  and  firit  there 
is  Mr.  Porter.,  and  he  tells  you  Sir  ll'illiam Parkyns 
told  him  he  had  feen  a  Commiirion  from  K. 
James^  written  with  his  own  Hand,  for  making 
War  againft  the  Pcrlbn  of  K.  IVillmm. 

Parkyns.  Sir,  I  beg  your  Pardon  for  interrupt- 
ing you,  but  there  was  not  one  Word  of  that  faid  ; 
here  is  Mr.  Porter.,  pray  ask  him,  if  ever  I  faw  a 
CommilTion  from  King  James. 

L.  Q.  J-  Porter  did  fay  {o,  if  I  remember  any 
•  Thin*  Porter  laid,  you  told  him  you  had  read  the 
CommilTion,  and  it  was  written  with  his  own  Hand. 
Par.  All  that  I  heard  of  it  was,  that  v/lien  I 
was  defired  to  make  one  in  tlie  Affilfination,  I  rc- 
fufed  it  becaufe  I  faid  I  was  bufy  about  the  Mat- 
ter of  my  Regiment. 

Mr.  Att.  Gen.  Pray  call  Porter  again.  (flapt. 
Porter  came  iu.^ 


Mr.  Soil.  Gen.  Pray  Capt.  Porter,  will  von  ^\\c 
the  Court  and  the  Jury  an  Account  what  you 
heard  Sir  II  lilt  am  Parkyns  fay  about  the  Com- 
miffion  that  came  from  King  Jamei  P 

Capt.  Porter.  I  ask'd  Mr.  Cbarnock  why  I  might 
not  fee  the  Commiflion,  and  he  told  me  he  had 
never  leen  it  himfelf,  but  Sir  IVillian:  Parkyns  had. 
1  did  ask  Sir  {{'illiam  Parkyns.,  whether  he  had 
feen  it,  and  he  told  me  he  did  fee  it,  and  read  it, 
and  it  was  to  raiie  War  againft  the  Perlbn  of  the 
Prince  of  Orange. 

Mr.  At.  Gen.  VVhofe  Hand  was  it  in,  did  he  lay  ? 

Capt.  Porter.  It  was  written  with  K.^^^v/fi's  own 
Hand. 

Par.  This  was  my  Miftake,  I  thought  he  had 
faid  I  told  him  I  had  a  Commiffion  for  a  Regiment. 

Mr,  Mountagiie.  Did  he  give  any  Realbn,  why 
it  was  written  with  King  James's  own  Hand  ? 

Capt.  Porter.  We  ufed  to  lay  amongft  our  felves, 
it  was,  becaufe  he  would  not  truft  any  of  hisMini- 
fters  with  it. 

Mr.  Sol.  Gen.  I  would  not  do  Sir  JFilllam  Parkyns 
any  Wrong,  but  only  fum  up  what  is  material 
in  the  Evidence  given  againft  him.  I  remember 
very  well  Mr.  Porter  {"aid,  Mr.  Cbarnock  told  him 
Sir  IVilliajH  Parkyns  had  feen  the  Commiffion,  but 
1  would  not  offer  that  as  Evidence  againft  the 
Prifoner  what  another  told  him,  but  he  lays  be- 
fides  that  Sir  William  Parkyns  told  him  himfelf, 
that  he  had  feen  it,  and  that  it  was  written  with 
King  James's  own  Hand.  He  lays  that  they  had 
feveral  Meetings  together.  Sir  IVtlliam  Parkyns, 
and  a  great  many  others ;  and  he  names  the  Places, 
the  Naggs-Head  in  Ccvent-Garden,  the  Sim  Ta- 
vern in  the  Strand,  and  the  Glol^e  Tavern  in  Hat- 
ton-Garden  ;  he  tells  you  particularly,  that  it  was 
agreed  that  King  (who  was  executed)  and  Knight- 
ley,  and  himfelf  Ihould  go  and  view  a  Place  that 
fiiould  be  proper  for  the  Alfaffination,  and  to  give 
a  Report  to  the  Prifoner,  and  the  reft  of  the 
Confpirators,  what  they  thought  the  moft  proper 
Place  ;  and  that  accordingly  they  did  view  the 
Place,  and  came  home  at  Night,  and  met  the 
Company,  whereof  Sir  IJ 'illiam  Parkyns  was  one ; 
and  they  gave  an  Account  how  the  Place  was 
viewed,  and  which  was  thought  moft  proper,  and 
then  all  the  Company  agreed  to  it.  He  fays  in- 
deed, that  Sir  IVilliam  Parkyns  was  not  one  that 
was  to  execute  it  in  his  own  Perfon,  but  one  Scu- 
damore  was  to  be  the  Man  imployed  by  him,  and 
he  did  fay  it  was  a  Thing  that  was  very  necelTa- 
ry  to  be  done,  and  would  facilitate  the  Introduc- 
tion of  King  J^wej,  and  the  bringing  him  back 
again  :  And  there  is  likewife  this  concurring  Evi- 
dence of  Mr.  Porters  with  what  I  fhall  obferve  by 
and  by,  that  Sir  IJ'illiam  Parkyns  was  to  procure 
five  Horfes,  three  whereof  he  was  to  mount  him- 
felf, and  two  he  was  to  fend  Captain  Porter  to 
mount,and  if  there  were  further  Occafion  he  could 
procure  more  from  Mr.  Leivis,  Gentleman  of  the 
Horfe  to  my  Lord  Fe'verfiam,  and  accordingly  we 
have  produced  to  you  two  Witnefles,  Freeman  and 
burton,  the  one  a  Tapfter,  the  other  an  Hoftler 
that  lived  at  the  George-Inn  in  Holhourn,  who  give 
you  an  Account  that  upon  .Friday  before  the  firft 
Day  that  was  defigned  for  the  Aflalfination,  there 
did  come  three  Horfes  to  Town,  for  Sir  IFilliam 
Parkyns,  but  it  being  put  off  upon  the  Difappoint- 
mcnc,  they  were  fent  out  of  Town  again.  Up- 
on the  Friday  afterwards,  the  Day  before  the 
Dilcovcry,  then  there  were  four  Horfes  brought 
to  Town,  and  a  jth  was  ol  Mx.  Lewis,  which  was 
a  Roan  Gelding. 

Parkyns. 
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Perkins.  Pray,  Sir,  will  you  plcafe  to  obferve 
what  Sort  of  Horfes  they  were ;  and  particularly 
the  Helghth  of  them,  that  it  may  be  knov/n  how 
fit  they  were  for  this  Bufinefs. 

Mr.  Sol.  Gen.  I  will  do  you  no  wrong  Sir  JVtlliam 
if  I  can  help  it.  The  Jury  have  heard  the  Evi- 
dence ;  and  by  and  by  they  will  hear  my  Lord's 
Directions :  But  they  do  fay  there  were  4  brought 
to  Town,  and  a  5th  was  lent,  a  Roan  Gelding ; 
firft  the  Witncls  faid  the  Horic  came  from  Motin- 
ta^ueHoufe^  but  then  prefently  he recollcAed  him- 
felf,  and  acknowledged  the  Miftake ;  and  after- 
wards laid  it  was  from  Somerfet-Houfe.  So  there 
were  the  5  Horles,  3  whereof  Sir  IVtlliam  Perkins 
was  to  mount,  and  2  Captain  Porter^  as  he  himlelf 
lays ;  and  thele  Fad:s  I  inftance  in  as  making  a 
concurring  Evidence,  and  very  near  to  two  Wit- 
nefles  to  prove  this  Part  of  the  Conlpiracy. 

Then,  Gentlemen,  Captain  Porter  goes  further, 
and  lays,  that  he  had  heard  (but  Sir  William  Per- 
kins did  not  tell  him  {o  himlelf)  that  Sir  IVtlliam 
Perkins  had  a  Commillion  to  raile  a  Regiment  of 
Horle,  and  was  preparing  ^o  to  do,  againft  the 
Time  of  the  Invafion,  to  joyn  with  the  Forces 
that  were  to  come  from  abroad.  I'o  confirm  which 
we  have  called  Mr.  S-'iSeet  to  give  you  an  Account 
that  he  had  been  acquainted  with  Sir  William  Per- 
kins for  three  Years,  and  that  he  had  often  talkt 
with  him  about  the  King,  that  is  his  prelent  Ma- 
jefty,  whom  he  called  the  Prince  of  Orange^  and 
the  little  Gentleman ;  and  about  King  'James., 
whom  he  uled  to  call  always  King ,  and  he  laid 
the  King  was  to  land  very  Ipeedily,  and  that  he 
had  a  Troop  which  confifted  of  old  Soldiers,  and 
that  there  were  leveral  Volunteers  that  were  Offi- 
cers ;  he  laid  he  was  to  take  a  Journey  into  Lei- 
cefterjhire,  and  accordingly  he  went ;  and  when 
he  returned  back  again  he  laid,  the  Weft  and  the 
North  were  very  well  inclined  to  the  King's  Inte- 
reft,  or  to  that  Purpole.  And  to  ftrengthen  his 
Evidence  we  prove,  that  he  did  go  accordingly  in- 
to LeiceJierJJjire^  and  we  prove  it  by  his  Servant  that 
went  with  him,  where  he  met  with  leveral  Per- 
ibns,  particularly  one  Tarhorotigh^  and  a  Parlbn; 
what  they  did  tranlad  the  Servant  cannot  prove, 
but  he  is  a  concun-ing  Witnels  to  prove,  that  he 
went  into  Lcicefterjloire ;  and  we  have  all  the  Rea- 
Ibn  in  the  A\'orld  to  believe  that  he  went  on  that 
Errand  that  he  Ipoke  of  before,  that  is  to  meet  the 
King's  Friends,  as  he  called  King  James.  And 
'  then  there  is  a  further  concurring  Evidence  of  his 
having  a  Regiment,  or  a  Troop,  it  is  not  mate- 
rial, whether  it  be  one  or  the  other;  and  that 
is  the  Matter  of  the  Arms,  4  Dozen  of  Swords, 
32  Carbines,  35  Cales  of  Piftols,  that  were  hid 
in  the  Garden  of  his  Houle :  And  thele  Arms 
we  have  traced  farther,  he  lent  them  from  his 
Houfe  to  Hayzvood's  Houle,  there  he  thought  they 
would  not  lie  lafe,-  and  therefore  Sir  William  Per- 
kins lends  for  them  privately ;  they  were  to  come 
away  at  Night,  and  be  brought  back  to  his  Houle, 
and  they  were  accordingly  brought  back  in  the 
Night  to  his  Houle,  and  there  they  were  buried  ; 
and  the  lame  Perfbn  law  them  taken  up  afterwards, 
which  brought  them  to  Sir  William  Perkins's  Houle, 
and  proves  they  were  the  lame  Boxes  that  were 
buried,  and  which  upon  Opening  proved  to  be 
thele  Arms,  that  were  firft  lent  to  Haywood's^  and 
afterwards  brought  back  to  his  own  Houle. 

So  that  this.  Gentlemen,  is  a  concurring  Evi- 
dence both  to  what  S-,vcet  lays,  and  to  what  Porter 
iays,  and  thofe  are  the  Two  Witnelfes  to  this  Part 
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of  the  Trealbn,  that  tliere  was  a  Provlfion  of  Arms 
and  Men  for  this  Purpole,  which  he  Ciid  he  lud  a 
Commiflion  for. 

Now,  Gentlemen,  againft  all  this  he  makes  but 
a  very  Imall  Objection.  As  to  the  Matter  of  two 
Witneffes  to  every  Overt  Ad,  that  has  been  ovtt- 
ruled  by  the  Court ;  and  as  to  the  Arms,  he  fays 
he  found  them  at  his  Houfe  when  he  firft  came  to 
it ;  and  then  they  were  old  rufty  Arms,  but  of 
this  he  gives  you  no  Manner  of  Evidence.  Put  if 
they  were  there  when  he  came  to  the  Houle,  how 
came  he  at  this  Time  of  Day  to  hide  them,  and  le- 
cret  them  ?  Why  might  they  not  be  as  publick 
now  as  they  were  before  he  came,  wliich  he  has 
had  Time  enough  to  prepare  to  prove  fince  the 
Finding  of  them  ?  And  he  does  not  give  you  {o 
much  as  any  colourable  Realbn  why  he  lo  fecreted 
them.  And  therefore  'tis  a  moft  juft  and  violent 
Sufpicion,  that  they  were  for  the  Purpofes  that  the 
Witnefles  have  given  you  an  Account  of;  and  you 
have  Realbn  to  believe  they  were  provided  for 
to  arm  that  Number  of  Men,  which  he  was  to 
raile  to  allift  the  French  when  they  came  to  land 
here.  So  that  if  you  believe  what  the  Witnefles 
have  f\vorn,  you  cannot  lay  but  that  he  is  guilty 
of  the  Trealbn  charged  upon  him  ;  and  we  doubt 
not  you'll  find  him  lb. 

Mr.  Cowper.  May  it  pleale  your  Lordlliip,  and 
you  Gentlemen  of  the  Jury ;  I  am  of  tlic  lame- 
Side  of  Council  for  the  King.  Sir  William  Per- 
kins has  given  us  a  good  Caution,  which  I  lliall 
take  care  to  oblerve:  and  that  is,  not  to  ftrain 
either  Fadt,  or  Law,  to  his  Prejudice.  But,  my 
Lord,  When  fuch  a  Matter  as  this,  a  Crime  of 
this  Nature,  is  lb  far  proved  againft  the  Prilbner 
at  the  Bar,  that  no  Body  can  in  his  private  Judg- 
ment realbnably  acquit  him;  then  I  think  it  a 
good  Piece  of  Service  to  the  Publick  to  make  the 
Matter  {o  plain,  that  it  may  be  put  beyond  all 
Manner  of  Doubt,  both  for  the  Eale  of  tlie  Ju- 
rors, and  for  the  Satis£i<^ion  of  all  others  that 
hear  this  Trial. 

My  Lord,  Sir  William  Perkins  has  truly  divided 
his  Indictment  into  two  Parts,  the  one  that  accu- 
les  him  of  being  concerned  in  the  Aflaffination, 
and  the  other  that  accules  him  of  being  concerned 
in  Inviting  the  French  into  the  Kingdom,  and  In- 
gaging  to  meet  them  with  an  armed  Force. 

My  Lord,  As  to  the  firft  Part,  I  muft  do  Sir 
William  Perkins  that  Right,  that  there  is  but  one 
pofitive  Evidence  as  to  the  Afiaffination ;  but  that 
Evidence  tells  ye  he  agreed  to  it  at  leveral  Meetings, 
nay,  that  he  was  one  who  laid  it  was  necellary 
to  be  done,  in  order  to  the  other  Defign  he  was 
ingaged  in,  the  facilitating  the  Landing  of  the 
Fren/h,  and  King  James  his  Delcent  and  Reftau- 
ration.  There  is,  I  lay  indeed,  but  one  Witnels 
of  that  Matter,  but  the  Evidence  of  that  one 
Witnels  is  confirmed  by  many  concurring  Circuin- 
ftances ;  by  his  lending  for  Horles  to  Town  the 
Day  before  the  firft  Saturday.,  when  this  execra- 
ble Trealbn  was  to  have  been  executed  ;  by  fend- 
ing them  out  of  Town  again  that  Day  upon  the 
Dilappointment ;  by  lending  for  them  again  the 
Friday  before  the  lecond  Saturday  that  the  King 
was  to  have  been  aiHiirmated  ;  by  his  having 
more  Horfes  than  were  ufual  with  him  that  Day  ; 
by  his  taking  care  then  of  three  Horles  that  were 
none  of  his  own,  and  one  of  them  brought  very 
fufpicioufly  from  Somcrfet-IIoufe ;  and  that  all  thele 
eight  Horles  Ihould  be  immediately  hurried  and 
carried  away  upon  the  Dilappointment  the  lecond 
N  n  n  n  Saturday ^ 
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Saturday,  and  nothing  ever  heard  of  them  after- 
wards. I  fay  one  of  them  was  brought  very  fuf^ 
picioiiflyj  for,  my  Lord,  you  obferve  it  came 
from  Smerfet-HoiiJ'e,  and  was  font  by  Leivis  accor- 
ding to  the  Prifoner's  Promife  to  Capt.  Porrer, 
v.'h[ch  Leivis,  it  is  apparent  by  allthe  WitnefTesof 
this  Matter,  was  privy  to  this  Defign. 

My  Lord,  There  is  another  Circumftance  be- 
fides  this,  which,  I  think,  has  not  been  obferved ; 
and  that  is,  his  fending  for  Siveet  up  to  Town  be- 
fore the  fecond  time  that  the  King  was  to  have 
been  Affaflinated  ^  he  came  up  indeed  before  both 
the  times:  The  firft  time  he  was  told  by  the 
Prifoner,  he  had  once  defigned  to  have  ufed  him 
in  a  Bufinels ;  but  upon  fecond  Thoughts  he  had 
Companion  for  his  Family.  And  when  he  came 
the  lecond  time,  he  was  firft  ask'd  what  Condi- 
tion he  had  left  his  Family  in,  whether  he  had 
provided  them  Money.  He  faid.  No  ■  and  there- 
upon he  was  chid:  And  the  Prifoner  laid,  he 
might  then  as  well  have  ftaid  at  home.  All  thefe 
Circumftances,  befides  the  one  pofitive  Evidence, 
lavour  ftrongly  of  his  having  a  great  Hand  in 
the  Defign  of  Affallinating  the  King. 

But  then,  my  Lord,  As  to  the  other  Partj 
his  Inviting  the  French^  and  preparing  to  meet 
them,  that  is  pofitively  proved  by  two  Witnel- 
fts.  Capt.  Porter  tells  you.  That  the  Prifoner  was 
at  the  two  Meetings  in  Leaden-hall-ftreet,  and  St. 
James's-jirect,  where  it  was  exprefly  refolved  by 
all  that  were  prefent,  and  the  Prifoner  among 
the  reft,  to  fond  Charnock  over  to  invite  the  French 
to  invade  this  Kingdom,  and  to  promifo  to  meet 
King  James  at  his  Landing  with  two  Thoufand 
Horfo.  He  flvears,  That  Sir  William  Perkins  did 
particularly  agree  to  what  was  fo  refolved  upon 
at  both  the  Confults.  And  Sweet  tells  you  that 
he  had  prepared  for  the  lame  Defign;  for  that 
Sir  William  Perkins  told  him,  the  King  would 
land,  he  had  his  Word  for  it  ^  and  he  himlelf 
had  a  Troop  of  old  Soldiers.  My  7'roop  does  confifi 
(he  fpoke  it  in  the  prefont  Tenle ;  for  it  being  a 
Doubt  Sir  William  Perkins  did  himfolf  that  Right 
as  to  examine  the  Witnels  again,  and  he  repeated 
it  as  his  Words,  My  Troop  confifi s  J  of  old  Soldiers, 
or  is  compofed  of  old  Soldiers.  And  he  was  to  have 
leveral  Volunteers  that  had  been  Officers. 

My  Lord,  Thefo  two  pofitive  WitnelTes  are 
Evidence  that  goes  to  the  lame  Species  of  Treafon, 
nay  to  the  lame  Defign,  the  raifing  a  Rebellion, 
and  the  Depofing  the  King,  which  is  Killing  him 
in  his  politick  Capacit)^ ;  I  fay,  thefo  Two  go 
home  to  the  lame  Defign. 

And,  my  Lord,  This  Evidence  upon  this  Branch 
of  the  Indidment,  is  corroborated  too  by  verv 
ftrong  Circumftances.  There  is  a  Journey  to 
Leicefter,  which  Siiret  Ipeaks  of,  that  Sir  Wlliam 
Perkins  told  him  he  would  undertake  :  This 
Journey  it  is  proved  by  his  Servant  that  he  did 
undertake ;  that  he  met  there  with  foveral  Per- 
fons,  and  came  back  and  made  his  Report  to 
Sziect  of  the  Succels  of  his  Journey,  and  how  well 
dilpofo'd  the  King's  Friends  were,  by  which  Name 
he  always  meant  King  James  ;  for  when  he  Ipoke 
of  our  prefont  King  he  called  him  the  Little  Qentle- 
man,  or  fometimes  King  William,  and  ibmetimes, 
as  the  Witnels  at  laft  laid  pofitively,  the  Prince 
of  Orfvge :  But  when  he  Ipoke  of  the  King,  with- 
out any  thing  clfo,  he  always  meant  King  James ; 
and  befides,  he  fpoke  of  a  King  that  was  beyond 
Sea  at  Chyifim^s  laft,  which  could  not  be  King 
William^  who  was  then,  and  had  been  in  England 
^  long  before. 


My  Lord,  the  Prifoner  in  his  Defence  fays. 
That  this  Servant  of  his  that  went  with  him  into 
Lcicefierflnre,  had  been  formerly  Cba-nwck's  Ser- 
vant, and  was  lent  by  Charnock  with  the  Mef- 
lage  to  Kenfington,  and  not  by  him.  Yet  I  muft 
oblerve,  that  the  Evidence  fwore  pofitively  he 
was  font  by  Sir  William  Perkins,  his  Mafter,  and 
brought  the  Note  in  the  Almanack  back  to  the  Per- 
fon  to  whom  he  was  direded  to  carry  it,  who 
lodged  at  the  Confedlioner's  Houfo ;  and  when 
he  had  fo  done,  that  the  Pcrfon  that  lodged  at  the 
Confedlioner's  did  not  remit  him  to  Charnock,  but 
to  his  Mafter  Sir  William  Perkins,  with  a  Mef- 
lage  that  he  would  be  at  Home,  and  ftay  there 
ready,  whenever  he  Ihould  have  Occafion  for  him  j 
and  this  was  upon  the  very  Saturday  the  King 
was  to  have  been  alfalTinated. 

My  Lord,  Sir  Wlliam  Perkins  has  complained, 
that  if  he  could  have  had  his  Evidence  here,  he 
could  have  proved  the  Arms  had  been  two  Years 
in  his  Houfo,  and  that  he  found  them  there  when 
he  came  thither  firft.  If  we  lliould  admit  that 
Matter,  we  might  confels,  and  avoid  it ;  for  it 
is  apparent,  that  thefo  Arms  were  on  this  Oc- 
cafion put  up  in  a  lulpicious  Manner  in  Boxes, 
and  font  to  Haywood's,  (who  is  a  fufpicious  Per- 
fon,  by  Reafon  of  his  Relation  to  Charnock, 
upon  whole  Letter  and  Recommendation  they 
were  received)  and  concealed  till  the  Plot  was 
dilappointed ;  and  then  they  were  carried  away 
from  that  Place,  and  buried  in  Sir  William  Per- 
kins's own  Garden.  This  was  juft  after  the  Break- 
ing out  of  the  Plot ;  and  they  were  buried  for  the 
better  focuring  them  as  choice  Goods.  And  where- 
as the  Prifoner  lays  they  were  old  and  rufty  when 
he  found  them,  it  now  appears  they  were  clean 
and  new-furbifhed  Arms,  and  the  Hilts  were  off 
the  Swords,  and  packed  together. 

My  Lord,  he  has  Recourfo  to  another  Argu- 
ment in  the  laft  Place,  the  moft  moving,  I  muft 
confels  of  all,  and  that  is  the  Argument  of  Pity  : 
He  has  Ipoke  of  his  Education  in  the  Profeflion 
of  the  Gown,  of  his  Infirmities,  his  Age,  and  his 
Family.  Arguments  of  Pity  I  am  very  unfit  to 
give  an  Anfvver  to,  and  Ihould  be  very  unwilling 
to  extinguifli  any  Motions  of  it ;  but  this  I  muft 
obferve  even  by  Way  of  Anfwer  to  that  Argu- 
ment, That  the  Time  was  when  he  fliould  have 
pitied  himfolf,  and  not  engaged  in  fuch  an  abo- 
minable and  mercilels  a  Defign  ^  That  he  Ihould 
have  had  Pity  upon  his  Country,  which  he  plot- 
ted to  bring  under  the  greateft  Confufion  and 
Defolation ;  That  he  Ihould  have  had  Pity  up- 
on the  beft  of  Kings,  and  the  beft  of  Men  ^  but 
then  there  was  no  Pity,  when  they  thought  they 
had  laid  their  Defigns  fo  that  they  had  him  in 
their  Power,  but  they  refolved  barbaroufly  to 
murder  him,  and  perfifted  in  the  Refolution  of 
AflTaffinating  him  after  they  were  once  dilappoint- 
ed j  That,  it  leems,  did  not  dilcourage  them,  but 
they  undertook  it  a  focond  Time,  and  it  does  not 
appear  that  they  ever  had  any  Remorfe  at  laft 
for  it ;  but  the  Plot  broke  out  and  io  their  whole 
Defign  was  fruftrated. 

My  Lord,  This  is  the  Sum,  I  think,  of  his  De- 
fence ;  I  have  as  well  as  I  was  able  given  an  Aji- 
fwer  to  the  Objedions  made  to  it,  and  I  muft 
now  leave  it  with  you.  Gentlemen  of  the  Jury  : 
And  tho'  thele  Confiderations  that  I  have  menti- 
oned may  not  quite  remove  all  Compafiion,  yet 
they  may  lerve  to  confirm  you  in  a  Refolution  of 
doing  the  King,  and  Kingdom,  and  your  lelves  Ju- 
ftice  j  and  that  is  all  we  ask  of  you.  L.  C  J. 
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L.  C.J.  Gentlemen  of  the  Jury,  S'w  If tlliam  Per- 
kins is  indicted  of  High-Treafon,  for  Defigning, 
Imagining,  and  Compafling  the  Death  of  the  pre- 
fent  King.  There  have  been  feveral  WitnelTes 
produced  that  have  given  Evidence  upon  this  In- 
dictment j  the  firfl  of  them  is  Mr.  Porter.^  who  has 
been  a  Witnefs  heretofore  againft  llveral  upon  the 
like  Occafion ;  and  he  gi\es  you  this  Account, 
That  about  the  latter  End  of  May,  or  the  Begin- 
ning of  June  laft,  there  was  a  Meeting  of  divers 
Perlbns  at  the  Old  King's  Head  Tavern  in  Leaden- 
hall-ftreet  in  the  City,  where  they  dined  together, 
and  there  was  Sir  IViUiam  Perkins,  Captain  Por- 
ter himfelf,  Sir  John  Fen'wick,  Sir  John  Friend,  and 
divers  others  that  he  has  mentioned  to  you.  At 
that  Meeting  they  did  confult  together,  which 
W&y  the  late  King  James  might  be  reftored,  and 
it  was  thought  very  necefTary  that  there  fhould 
be  a  French  Force  fent  over  hither  to  join  with 
others  for  his  Reftoration.  And  they  did  among 
themlelves  agree,  and  determine  what  Number 
of  Forces  might  be  convenient  for  that  Purpole, 
they  did  propole  10000,  8000  Foot,  1000  Horfe, 
and  loco  Dragoons:  And  that  a  Meffage  fhould 
be  lent  over  to  King  James,  to  perfuade  him 
to  ibllicit  the  French  King,  to  furnifh  him  with 
luch  a  Number  of  Men  to  be  lent  over  into  En- 
glaiid.  Mr.  Charnock,  that  was  then  in  the  Com- 
pany, was  the  Perfon  agreed  upon  among  them 
to  be  the  Mellcnger  to  be  lent  upon  this  Errand, 
which  Employment  he  did  undertake,  upon  their 
Promile,  that  they  would  raile  among  themlelves 
2000  Horle  for  to  meet  the  late  King  at  his  Lan- 
ding. 

This  being  at  that  Time  determined,  and  Mr. 
Charnock  having  accepted  this  Employment,  he 
did  make  Preparation  to  go  upon  this  Errand. 
In  Ibme  Time  after,  (a  Week  or  a  Fortnight,  or 
thereabouts)  there  was  another  Meeting  at  which 
were  leveral  of  the  lame  Perfons,  that  were  prelent 
at  the  former,  and  among  them  Sir  William  Per- 
kins was  one :  And  this  Meeting  was  at  one  Mrs. 
Mountjoys,  that  keeps  a  Tavern  in  St.  James' s- 
fireet,  where  they  did  dilcourle  of  what  they  had 
formerly  agreed  upon,  and  did  again  confider  whe- 
ther they  fhould  proceed  to  fend  Mr.  Charnock 
with  that  Meffage ;  to  which  they  all  agreed,  that 
Mr.  Charnock  fhould  go,  and  he  accordingly  went ; 
and  Captain  Porter  met  him  about  five  or  fix 
Weeks  after  the  Meeting  at  Mrs.  Mountjoys,  and 
Charnock  told  him  he  had  been  in  France,  and  that 
lince  his  Return  he  had  been  with  the  feveral  Per- 
lbns who  had  fent  him,  and  had  acquainted  them 
with  the  Anlwer  of  K.  James,  which  was.  That 
at  that  Jundlure  of  Time  the  French  King  had 
fuch  Occafion  for  his  Forces,  that  he  could  not 
Ipare  them,  or  furnifh  him  with  ^o  many  to  come 
over  here.  This  is  the  firft  Matter  that  Porter 
gives  you  an  Account  of. 

But  then  Captain  Porter  tells  you  farther,  how 
the  Defign  of  Affaflinating  the  King  was  let  on 
Foot  about  the  latter  End  of  January,  or  the  Be- 
ginning of  February  laft.  About  which  Time  Sir 
George  Barclay  was  fent  over  with  a  Commiflion 
from  the  late  King  James ;  which  feems  to  have 
given  great  Encouragement  to  that  Part)-  of  Men : 
For  Sir  George  Barclay,  Captain  Porter,  and  Sir 
IVilliam  Perkins,  with  divers  others,  had  leveral 
Meetings  at  the  Globe  Tavern  in  Ha.tton  Garden, 
the  Xagg's-head  Tavern  in  Co'vent  Garden,  the  Sun 
Tavern  in  the  Strand,  and  other  Places.  And  at 
thefe  Meetings  they  entred  into  Confideration, 
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what  was  the  befl:  Way  to  reflore  the  late  King 
James  to  the  Throne  ;  and  it  was  agreed  among' 
them,  that  the  beft  Means  for  the  EfFcding  that 
Reftoration,  would  be  to  kill  King  r/ill:am,  which 
they  refolved  to  undertake ;  and  at  thefe  Debates 
and  Refolutions,  Sir  JVilliam  Perkins,  the  Prifoner 
at  the  Bar  was  prelent.  Captain  Porter  being 
asked  whether  Sir  IViUiam  Perkins,  at  thefe  Con- 
fuJts,  did  confent  to  the  King's  Murther,  he  laid 
they  did  all  agree  to  the  Affailination  of  the  King, 
and  Sir  Illlliam  Perkins  faid,  he  thought  it  was 
very  neceffary  to  be  done,  to  facilitate  the  Refto- 
ration of  the  late  King. 

Gentlemen,  This  Defign  of  the  AfTaflinating  the 
King  being  thus  refolved  upon,  the  next  Thing 
confidered  among  them  was,  how  it  might  be  ef- 
fedted  j  there  were  feveral  ways  propofed :  One 
was  by  an  Ambufeade ;  for  the  King  having  a 
Houfe  in  the  Country  by  Richmond,  his  Majefty 
ufed  to  go  once  a  Week  a  Hunting  thereabout, 
and  to  return  at  Night ;  and  therefore  an  Am- 
bufeade on  that  fideof  the  Water,  near  the  Houfe, 
was  propofed.  Then  another  Propolal  was  made 
to  fall  upon  the  Guards  on  this  fide  the  Water, 
and  at  the  lame  Time  that  the  King's  Coach  was 
to  be  fet  upon.  And  thefe  two  Places  being  pro- 
pofed, there  was  Ibme  Difterence  of  Opinion 
among  them,  whereupon  it  was  agreed  that  feme 
Perfons  fhould  be  fent  to  view  the  Ground  on  both 
fides  the  Water,  which  Perfbns  were  Captain  Por- 
ter, i<L/K^  that  was  executed,  and  one  Knightley; 
and  fo  fome  Days  before  the  15th  of  February  they 
did  go  on  both  fides  the  Water ;  and  viewed  the 
Ground,  and  returned  in  the  Evening  to  the  Nag's- 
Head  Tavern,  according  to  Agreement,  where 
were  met  together  Sir  George  Barclay,  Mr.  Char- 
nock, and  the  Prifoner  at  the  Bar,  Sir  IFilliam 
Perkins.  And  there  they  made  their  Report 
of  their  View  of  the  Ground,  upon  which  both 
the  Propolals  were  debated,  and  at  laft  they 
did  all  agree  that  the  Attack  fhould  be  made  upon 
the  King  on  this  fide  of  the  Water,  in  a  Lane 
that  was  between  Brentford  and  'furnham  Green ; 
and  the  Attack  upon  the  Guards  was  likewile  to 
be  made  thereabouts. 

Sir  IVilliam  Perkins  was  to  furnifh  five  Horfes, 
whereof  three  of  them  were  to  be  mounted  by 
Men  of  his  own  providing,  the  other  two  were  to 
be  mounted  by  ]\Ien  of  Captain  Porter's  provid- 
ing ;  Mr-  Porter,  Mr.  Charnock,  and  one  Rcokwocd, 
were  to  be  principally  ingaged  in  Attacking  the 
Guards.  The  Number  of  Men  agreed  upon  for 
the  whole,  were  about  forty  or  few  more,  and 
Sir  George  Barclay  was  to  have  a  Party  out  of 
them  all,  of  about  eight,  and  as  thofe  others  went 
to  fall  upon,  and  charge  the  Guards,  Sir  George 
Barclay,  with  his  Party  of  Men,  was  to  attack  the 
King  in  his  Coach,  and  by  fhooting  into  the  Coach 
to  kill  the  King  and  all  that  were  with  him. 

The  Time  agreed  upon  for  putting  this  Defign 
in  Execution  was  on  Saturday  the  15th  o( February. 
That  Day  it  was  expefted  the  King  would  go  a 
Hunting.  And  two  Men  were  planted  at  Ken- 
fngtcn  to  give  Notice  when  the  King  went,  and  up- 
on luch  Notice,  thefe  Men  were  to  march  out  in 
finall  Parties,  and  to  lodge  in  the  Inns,  and  pub- 
lick  Houfes  about  Brentford,  and  1'urnham  Green, 
upon  Notice  of  the  King's  Return  from  the  other 
fide  of  the  Water,  and  Sir  George  Barclay  was  to 
be  in  Readinels  to  fet  upon  the  Coach  in  the  Lane ; 
and  the  other  Party  to  attack  the  Guards, 


Nnnn  z 


But 


644     i$2.The  Trial  of  Sh-\Vil\hmVeik\ns,    SWill.III. 

Perkins  anfwercd,  that  he  hkd  feen  it,  and  had 
read  it,  and  it  was  written  with  King  James's  own 
Hand  j  and  that  the  Subftance  of  it  was  to  make 


But  this  horrid  Defign  was  very  happily  difco- 
vered,  which  prevented  the  King's  going  Abroad 
on  tha't  Day  j  and  though  they  were  difappointed 
for  that  Time,  yet  the  Defign  was  not  at  an  End  : 
But  their  Refolutions  continue  to  make  the  hke  At- 
tempt when  they  could  have  an  other  Opportu- 
nity. And  for  that  Purpole  there  was  another 
Meeting,  as  Captain  Porter  tells  you,  upon  the 
Friday  following  at  the  Sun  Tavern  in  the  Sirand, 
at  which  Sir  nVliam  Perkins,  Sir  George  Barclay, 
Kook-jjood,  and  Charnock,s.x\d  Captain Porfer,  were 
prefent,  and  they  did  agree  to  attack  the  Kmg 
and  the  Guards,  the  next  Day,  in  the  fame  Place 
and  Manner  that  they  had  formerly  agreed  upon 
But  by  good  Providence  the  King  had  Notice  of 
it  fo  that  he  did  forbear  to  go  Abroad  that  Day, 
whereby  thefe  Confpirators  were  totally  difap- 
pointed of  their  barbarous  and  villainous  Defign 
which  they  had  refolved  upon,  and  had  made  fuch 
Preparations  to  compafs. 

It  is  true,  Captain  Porter  does  tell  you.  Sir 
JJllliam  Perkins  was  not  to  be  one  that  fhouldbe 
adlually  prefent  at  the  Affaflination ;  but  he  was  to 
furnifh  five  Horfes,  three  of  them  to  be  mounted 
bv  Men  of  his  own  Providing,  and  two  by  Men 
that  Captain  Porter  was  to  provide.  And  you  are 
told  pofitively  that  Captain  Porter,  at  this  laft 
Meeting,  did  complain  that  two  of  his  Horfes 
were  fallen  lame,  and  acquainted  Sir  IVilliam  Per- 
kins with  it,  and  he  promifed  to  help  him  to  two 
more  by  the  means  of  one  Lewis  that  was  Gentle- 
man of  the  Horfe  to  my  Lord  Ve'verfljatn. 

Then  you  are  told,  that  Sir  William  Perkins 
fent  to  Su-eet  to  come  to  Town  the  i  ith  oi Fehru- 
my,  and  Sisoeet  comes  to  Town  accordingly,  on 
IVednefday  the  1 2th  oi  February,  and  then  he  had 
Difcourfe  with  Sir  IVilUam  Perkins  at  his  Lodgings, 
where  Sir  IVilUam  told  him,  that  becaufe  of  his 
Family,  he  would  not  imploy  him  in  the  Bufinefs 
he  intended  for  him,  and  therefore  bid  him  go 
home  again  ;  and  withall,  directed  him  to  return 
to  Town  the  Friday  following,  and  order  his 
Groom  to  bring  his  Horfes  to  Town  ;  he  menti- 
oned three  Horfes  which  fhould  be  the  flrongefl  he 
had ;  the  Groom  brought  up  the  three  Horfes,  and 
Sisieet  came  to  Town  with  him,  and  ftaid  till  Sa- 
turday. Sir  William  Perkins  faid  he  thought  to  go 
out  of  Town  in  the  Afternoon,  but  did  not,  but 
ftayed  till  Monday,  when  he  went  out  of  Town. 

But  upon  the  Friday  following,  the  Horfes  of 
Sir  William  Perkins  were  brought  to  Town  again, 
which  now  were  Four,  and  were  fet  up  at  the 
George  Inn  in  Ilolbourn ;  and  it  appears  that  Mr. 
LeiL'is  furnifhed  one  Horfe,  for  there  were  five 
Horfes  upon  the  Account  of  Sir  William  Perkins, 
of  which  a  Roan  Horfe  was  one  which  came  from 
Somerfet-Houfe.  This  is  proved  by  the  Hoftler; 
and  that  Leivis  himfelf  came  in  on  Saturday  in  the 
Afternoon  to  inquire  for  Sir  William  Perkins,  but 
he  was  gone  and  the  Horfes  were  taken  away,  and 
he  once  came  with  Sir  William  Perkins  to  the  Inn. 
Thefe  are  Circumflances  that  do  concur  with,  and 
confirm  Captain  Porter  s  Evidence  concerning  the 
providing  Horfes  for  this  Defign. 

Then  there  is  another  Particular  of  Captain 
Porter's  Evidence  concerning  the  CommifRon  from 
King  fames,  which  is  remarkable:  It  was  told 
you,  that  he  askt  Charnock  whether  he  had  feen  the 
CommiiRon :  He  faid.  No,  but  Sir  William  Per- 
kins had :  And  Sir  William  Perkins  was  askt  by 
Porter,  as  they  were  fitting  by  the  Fire-fide,  whe- 
ther he  had  feen  the  Commiffion ;  and  Sir  William 


War  upon  the  Perfon  of  the  Prefent  King,  who 
was  called  in  the  Commiflion,  as  you  may  luppofe, 
the  Prince  oi Orange.     So  that.  Gentlemen,  as  to 
the  Defign  of  the  AflTaffinating  the  King,  and  of 
this  Commiflion  which  was  underftood  by  them  to 
be  for  thatPurpofe,  this  is  the  Sum  and  Subftance 
o(  Porter's  Evidence  fb  attended  with,   and  con- 
firmed by  thefe  Circumflances,  as  you  have  heard. 
Befides  the  other  Witnefs,  Sweet,  who  was  a 
great  Acquaintance  of  Sir  William  Perkins,  tells 
you,  That  about  Chrijimas  lafl,  he  was  informed 
by  Sir  William  Perkins,  that  the  King  would  come, 
which  he  underftood  to  be  meant  of  King  fames. 
He  asked  Sir  William  Perkins  how  he  knew  it  ?  and 
he  faid.  He  had  his  Word  for  it;    and  that  his 
Troop  confifted  of  Old  Soldiers,  and  he  had  thir- 
ty Saddles ;  and  befides,  there  would  be  fbme  Vo- 
lunteers, which  were  Old  Officers.     Then  he  faid. 
He  was  to  go  into  Leicefterjhire,  and  he  did  go  with 
one  Scudamore ;  and  this  was  in  January,  about  the 
latter  End,  as  I  remember.     They  lay  that  Night 
at  Stony-Stratford,  and  the  next  Night  at  Leicefter, 
and  Scudamore  went  with  him ;  and  afterwards 
one  Tarborougb,  and  a  Parfbn,  came  to  him  out  of 
7'orkfhire:  And  when  he  came  back  he  faid.  He 
found  all  there  to  be  very  well ;  and  the  Weft  was 
as  well  inclined  to  the  King's  Intereft,   as  the 
North ;  and  a  Lord's  Brother  was  concerned. 

Then  in  the  next  Place  you  are  told.  That  at 
Micbaehnas  laft,  Mr.  Charnock  did  write  a  Letter 
to  one  Haywood,  who  had  married  his  Sifter,  and 
lived  near  Sir  William  Perkins  in  Warwickfhire,  to 
defire  him  to  receive  fbme  Goods  into  his  Houfe 
that  were  to  come  from  Sir  William  Perkins's,  and 
lay  them  up  very  carefully ;  for  they  were  choice 
Goods,  which  Sir  William  durft  not  leave  in  his 
own  Houfe,  becaufe  he  had  left  it.  And  accord- 
ingly there  were  thefe  Boxes  and  Chefts  fent  to 
Haywood's,  and  received  by  him  into  his  Houfe, 
where  they  continued  till  the  latter  End  of  Fe- 
bruary. Haywood  about  this  Time,  when  the  De- 
fign of  the  Ajfafjination  was  on  foot,  met  with  Sir 
William  Perkins  in  Town^  and  asked  him  how  he 
would  difpofe  of  thofe  Goods?  Thereupon  Sir 
William  Perkins  fent  his  Servant  into  the  Country  ; 
and  Notice  was  given  on  Aflo-Wednefday,  the 
Wednefday  after  the  firft  Proclamation  that  iffucd 
upon  the  Difcovery  of  this  Confpiracy,  that  thefe 
Goods  fhould  be  removed :  And  a  Man,  in  the 
Evening,  went  to  Haywood's  Houfe  with  a  Care 
and  Horfes,  and  removed  thefe  Chefts ;  they  were 
three  in  Number ;  and  thofe  being  opened,  there 
were  eight  leffer  ones  taken  out,  and  carried  away 
about  Nine  or  Ten  a  Clock  at  Night,  to  Sir 
William  Perkins's  Houfe  in  WarwickJJjire,  where 
they  were  buried  in  the  Garden,  and  afterward 
were  dug  up,  which  was  at  the  Searching  Sir 
William's  Houfe  upon  the  Breaking  out  of  the 
Plot ;  and  when  they  were  opened,  it  did  appear 
what  fort  of  Goods  they  were :  They  were  Arms, 
a  confiderable  (Quantity  of  them ;  Four  Dozen  of 
Swords  without  Hilts,  Twenty-five  pair  of  Piftols, 
and  a  great  Number  of  Carbines,  Thirty-two 
as  I  remember,  and  a  Parcel  of  Hilts  pack'd  up 
in  a  Box  by  themfelves.  This,  Gentlemen,  is 
fworn  to  you  by  the  Perfbns  that  were  prefent  at 
the  Digging  them  up,  and  Opening  the  Boxes. 

Then,  Gentlemen,  you  are  told.  That  though 
Sir  William  Perkins  pretends  they  were  Arms  that 

he 


1^9^.0.5. 


for  High-TreafoiL 


64^ 


he  found  in  the  Houfe  when  he  came  thither,  yet 
they  were  not  old  rufty  Anns,  as  he  pretends, 
but  they  were  very  bright,  and  fit  for  Ufe  and 
Service. 

There  is  one  Circuinftance  more  that  feems  to 
afTecl  Sir  Il'ilUam  Perkins^  about  the  Bufincfs  of 
the  Aflaflination ;  and  that  is  proved  by  Eubank^ 
Sir  IViUiahis  own  Servant.  There  was  a  Note 
ient  upon  Saturday^  the  22d  of  February  in  the 
Morning,  to  one  Brown  at  Kenfington,  by  Sir 
IVilliam  Perkins's  Man ;  and  this  Brown  writ  in 
the  Servant's  Almanack,  that  he  would  be  in 
Town  himfelf  in  a  little  Time,  and  bid  him  carry 
it  to  a  Man  that  lodged  at  a  Confedlioner's  over- 
againft  Grays-Inn  Gate  in  Holboiirn:  Sir  IVilliam 
Perkins's  Man  accordingly  goes  to  this  Con- 
fedlioner's, and  Ipeaks  with  the  Perfon  there  that 
he  was  directed  to  go  to ;  and  he  fays  he  was  a 
Scotch  M^n^  and  talked  broad  like  a  Scotch  Man, 
and  he  bid  him  go  and  tell  his  Mafter,  That  he 
would  ftay  within  for  him  till  he  came ;  and  he 
did  accordingly. 

Gentlemen,  This  is  the  Sum  and  Subftance 
of  the  Evidence  that  is  given  againft  Sir 
William  Perkins.  Now  you  are  to  confider  what 
Sir  IVilliam  iays  for  himlelf:  He  does  admit, 
and  agree.  That  what  Porter  fays  is  very  pofitive 
and  fulli  but  that  is  but  the  Evidence  of  one 
Witnefs :  For,  fays  he,  by  the  Law  no  Perfon 
ought  to  be  convidted  of  High-Treafbn,  upon  the 
Teftimony  of  one  Witnefs.  As  to  the  Matter 
of  Law  he  is  in  the  right ;  No  Man  ought  to  be 
convidled  of  Treafbn  upon  the  Teftimony  of  a 
fingle  Witnefs.  Now  firfl  fuppofe  the  Defign  to 
alTaffinate  the  King  had  not  been  proved  ^  con- 
fider then  whether  there  be  not  Two  Witnefles 
befides.  Porter  proves.  That  Charnock  was  fent 
into  France,  by  Sir  IFilliam  Perkins,  and  others, 
upon  that  Errand ;  to  which,  if  you  add  the 
Teftimony  of  5a;.'eer,  that  fwears.  That  Sir  JVilUam 
Perkins  told  him  the  King  would  come,  and  he 
had  a  Troop,  and  had  bought  Saddles  j  and 
■what  is  faid  concerning  his  going  into  Leicefier- 
Jloire,  and  his  having  a  Quantity  of  Arms :  If  all 
which  be  underftood  in  Purfuance  of  the  Defign 
againft  his  prefent  Majefty,  then  there  are  at 
leaft  Two  Witneffes  of  feveral  Overt-Adts  of  the 
lame  Treafbn. 

For,  Gentlemen,  I  muft  tell  you,  tho'  there 
had  been  no  Evidence  of  a  Defign  to  AffafHnate 
the  King,  but  the  Defign  and  Purpofe  had  been  to 
Depofe  him,  and  fet  the  late  King  upon  the 
Throne,  or  join  with  a  Force  to  invade  the 
Realm,  that  is  High-Treafbn  within  the  Statute 
of  25  Edw.  the  Third,  as  being  a  Defigning  the 
Death  and  Deftrudtion  of  the  King.  There  hath 
been  a  full  Proof  by  Two  Witnefles,  if  what 
Sweet,  and  the  other  Witneffes  befides  Porter  fay, 
do  prove  Sir  IVilliam  Perkins  to  be  concerned  in 
that  Defign,  which  fhall  be  confidered  further  of 
by  and  by. 

But  in  the  next  Place,  fuppofe  that  the  Meet- 
ings aithc  King  s-Head  in Leaden-Hall-Sfrcet,  and 
at  Mount  joy's,  had  not  been  proved ;  but  the  De- 
fign to  AfiTafRnate  the  King  is  proved  by  one 
Witneis,  and  the  providing  Men  and  Arms  to 
fight  againft  him  is  proved  by  one  other  Wit- 
nefs ;  this  is  a  Proof  of  the  fame  Treafbn :  For 
though  the  Overt-adts  be  feveral,  yet  they  both 
tend  to  the  fame  End,  the  Deftrudtion  of  the 
King,  though  in  a  different  Manner;  and  though 
the  Law  requires  two  Witneffes  to  the  fame  Sort 


of  Treafbn,  yet  it  docs  not  require  two  Wit- 
nefles to  any  one  Ovcrt-act.  For  if  one  Witnefi 
prove  one  Overt-adt  at  one  Time,  and  another 
Witnefs  prove  another  Ovcrc-adt  at  another  Time, 
thefe  are  two  Witneffes  within  the  Meaning  of 
the  Law  ;  and  fb  it  has  been  always  pradtilcd  and 
never  denied  to  be  Law  that  I  know  of 

Befides  it  is  obfer\able  upon  this  Point,  which 
my  Brother  has  mentioned,  'Fhat  this  new  Act  of 
Parliament,  which  does  not  yet  take  Effect,  pro- 
vides, that  there  fhall  be  either  two  Witnefles  to 
one  Overt-adt,  or  one  Witnefs  to  one,  and  ano- 
ther to  another  of  the  fame  Species  of  Treafbn  ^ 
and  you  have  had  the  Opinion  of  all  of  us  now 
that  are  here,  that  thefe  are  Overt-adts  of  one  and 
the  fame  Species  of  Treafbn. 

But  then  Sir  IVilliam  Perkins  objedts,  That  Sweet 
does  not  prove  any  0\ert-adt.  Now  for  that, 
you  are  to  confider  the  Force  of  Sweet's  Evi- 
dence, who  tells  you  the  Difcourfe  of  Sir  IVilliam 
Perkins,  about  Chrijimas  lafl:,  of  the  King's  Co- 
ming, of  his  Saddles,  and  of  his  Troop  confiftino- 
of  old  Soldiers,  and  Volunteers  that  were  old  Offi- 
cers. But  fa)'S  Sir  IV.  Perkins,  this  is  only  Words, 
and  Words  are  not  Treafbn.  But  then  confider,  that 
they  are  Words  that  relate  to  Adts  and  Things. 
You  hear  he  had  a  great  Quantity  of  Arms,  be- 
yond what  he,  as  a  private  Man,  could  have  Oc- 
cafion  for,  or  would  ufe.  He  does  not  give  you 
any  Account  what  he  was  to  do  with  thoie  Arms, 
or  to  what  Purpofe  he  fhould  keep  them,  nor  why 
he  caufed  them  to  be  removed  in  the  Night,  after 
they  had  lain  privately  in  Haywood's  Houfe,  and 
caufed  them  to  be  carried  back  to  his  own  Houfe, 
and  buried  them  in  the  Ground,  and  at  f  uch  a 
Time  when  there  was  a  Plot,  and  after  the  Plot 
was  difcovered,  and  a  Proclamation  out  for  his 
own  Apprehenfion. 

Sir  IVilliam  Perkins's  Difcourfe  with  Szceet,  of 
King  James's  Coming,  and  his  Troop  confifting 
of  fuch  Men,  plainly  fliews  what  thofe  Arms  were 
for.  For,  Gentlemen,  Men's  Difcourfes  and  their 
Words  explain  their  Adtions ;  and  an  indifferent 
Adtion  in  it  felf  may  be  fo  explained  by  Words, 
that  it  will  be  unlawful.  It  is  lawful  for  a  Man 
to  buy  aPiftol;  but  if  it  can  be  plainly  proved 
from  his  Words  or  his  Speeches,  that  the  Defign 
of  Buying  it  was  to  ufe  it  againft  the  Perfbn  or 
Life  of  the  King,  that  will  be  an  Overt-adt. 
Now  when  Sir  IVilliam  Perkins  faid.  The  late 
King  would  come,  and  that  he  had  a  Troop  which 
confiftedof  fuch  Soldiers  J  then  thefe  Arms  being 
found  in  that  Manner,  I  muft  leave  to  your  Con- 
fideration  whether  it  is  not  a  Proof,  for  what 
Purpofe  he  did  provide  their,,  and  to  what  Ufe 
he  intended  to  put  them;  efpecially  fince  he 
gives  you  no  Account,  what  Ufe  or  Occafion  he 
had  for  them.  He  fays,  indeed,  he  found  them 
in  the  Houfe  two  Years  ago,  how  probable  that 
is,  you  may  confider. 

Then  there  is  another  Thing,  his  Going  into 
Leicefierjljire  with  Scudamore,  and  his  Meeting 
there  with  Tarboroiigb,  and  other  People  in  that 
private  and  hafty  Manner.  He  went  out  on  the 
I'burfday,  and  came  Home  again  upon  Monday 
Night ;  and  then  he  meets  with  Sweet,  and  tells 
him  that  all  was  v.-ell ;  and  the  Welt  was  as  well 
inclined  to  the  King's  Intercft  as  the  North.  What 
King  muft  he  mean  ?  he  had  no  Commiffion  from 
King  IVilliam  to  go  into  Leicefierjhireto  difcourfe 
with  People,  to  fee  how  they  ftood  affedted  to  his 
Intereft,    $weet  comes  and  tells  you ^  that  when  Sir 
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JFtUiatn  Perkins  fpoke  of  the  King,  he  underftood 
he  mfant  King  James.  1  muft  leave  it  to  your 
Confideration,  now  you  will  interpret  thefe 
"Words. 

It  is  true,  Gentlemen,  it  is  not  fir  there  fhould 
be  any  ftrained  or  forced  Conftruction  put  upon  a 
Irian's  Words  or  Actions,  when  he  is  tried  lor 
his  Life.  You  ought  to  have  a  full  and  fatisf  idlo- 
ry  Evidence  to  convince  you,  that  he  is  Guilty, 
before  you  pronounce  him  lb ;  but  however,  you 
are  to  confider  the  Nature  of  Things,  and  the 
Circumftances  that  attend  them.  If  you  can  fup- 
pofe  that  he  went  into  Leicefterjhire  to  King  IVil- 
liams  Friends,  and  that  he  was  of  Opinion,  the 
Weft  was  as  well  AfFedted  to  King  William^  as  the 
North ;  then  you  make  a  different  Conftrudtion 
from  Siceet^  who  tells  you,  that  always  when  he 
fpake  of  the  King,  he  underftood  it  of  King  James-., 
and  at  Chrifimas,  when  he  fpoke  of  the  King's 
Coming,  it  muft  be  meant  King  James  ;  for  King 
Jfilliam  was  here  before,  and  he  pretends  not  he 
had  any  Authority  to  raile  a  Troop  for  King 
William. 

So  that,  Gentlemen,  I  muft  leave  it  to  you  up- 
on the  whole  Matter  ^  if  you  are  latisfied,  that  Sir 
William  Perkins  is  guilty  of  the  Matters  of  which 
he  ftands  charged,  you  will  find  him  guilty  j  you 
have  heard  the  Evidence,  and  will  confider  of  it ; 
and  if,  upon  the  Whole,  you  are  not  fatisfied, 
that  he  is  guilty  of  the  Matters  charged  in  this 
Indictment,  then  you  are  to  acquit  him. 

3'ben  an  Officer  being  fivorn  to  keep  the  Jury 
according  to  Cuftom^  they  withdrew  to  con- 
fider of  their  Verdict,  and  in  lefs  than  Half 
an  Hour,  returned  into  Court. 

CI.  of  Arr.  Gentlemen  of  the  Jury,  Anfwer  to 
your  Names.    William  Northey, • 

Mr.  Northey.    Here 

(And  fo  of  the  Kejl.J 

CI.  of  Arr.  Gentlemen,  are  you  all  agreed  on 
your  Verdidt  ? 

Jury.  Yes. 

CI.  of  Arr.  Who  fhall  {ay  for  you  ? 

Jury.    Our  Foreman. 

CI.  of  Arr.  Sir  William  Perkins,  hold  up  thy 
Hand,  (which  he  did.)  Look  upon  the  Prifbner  j 
how  fay  ye,  is  he  guilty  of  the  High-Trealbn  where- 
of he  ftands  indided,  or  not  guilty  ? 

Foreman.  Guilty,  my  Lord. 

CI.  of  Ar.  What  Goods  or  Chattels,  Lands  or 
Tenements,  had  he  at  the  Time  of  the  High-Trea- 
lbn committed,  or  at  any  Time  fince? 

Foreman.  None  to  our  Knowledge. 

L.  C.  J.  Jay  lor,  look  to  him,  he  is  found  Guilty 
of  High-Treafon. 

CI.  of  Ar.  Then  hearken  to  your  Verdid;  as  the 
Court  has  recorded  it.  You  fay  that  Sir  William 
Perkins  is  guilty  of  the  High-1  realbn  whereof  he 
ftands  indidled,  but  that  he  had  no  Goods,  or 
Chattels,  Lands,  or  Tenements,  at  the  Time 
of  the  High-Trealbn  committed,  ov  at  any  Time 
fince,  to  your  Knowledge,  and  fo  you  lay  all  ? 

Jury.   Yes. 

CI.  of  Ar.  Gentlemen,  the  Court  difcharges you, 
and  tlianks  you  for  your  Service. 

While  the  Jury  was  withdrawn  to  confider  of  the 
Verdi  ff.  Sir  John  Friend  was  brought  from 
Newgate  to  the  Bar,  in  erder  to  his  heijig 
called  to  Judgment,  and  after  the  VerdiSf,  he 
addrefs'dhimjelf  to  the  Court  thus, 


Friend.    My  Lord,   I  humbly    befeech   \our 
Lordfhip  to  give  me  leave  to  read  this  Paper. 
C^o  which  the  Court  gaie  no  Anfwer.') 
Friend.  My  Lord,  will  your  Lordihip  give  me. 
Leave  to  read  it. 

L.  C.  J.  Ay,  if  you  will. 

QReads.J 
Friend.  My  Lord,  I  humbly  move  in  Arreft  of 
Judgment,  that  I  am  not  convicted  of  Treafbn 
by  Two  Witnelfes,  as  I  ought  to  have  been  with- 
in the  Statute  of  the  25th  of  Edward  the  Third : 
For  Mr.  Porter  fwears.  That  I,  with  others,  in 
May  or  June  laft,  fent  to  the  French  King  to 
invade  England  ^  he  is  the  only  Witnels  to  that 
Matter.  Mr.  Blair  fvvears,  That  I  fliewed  him  a 
Commifl^ion  in  5//rrfy-7?rf£'?,  about  two  Years  fince, 
fign'd  by  King  James,  and  counterfign'd  Mel- 
ford,  to  be  a  Colonel  of  Horle,  and  that  I  gave 
him  Ibme  Moneys  for  the  Cherjfhing  of  the  Men. 
My  Lord,  here  is  no  Levying  of  War,  f\vorn  by 
Mr.  Blair ;  and  Conlpiring  to  levy  War  not  being 
Trealbn,  I  am  convidled  by  one  Witnels,  and 
therefore  I  pray  Council  may  be  afligned  me,  to 
plead  this  Matter. 

L,  C.  J.  Sir  John  Friend,  that  which  you  move 
now,  is  not  m  Arreft  of  Judgment,  it  is  Mat- 
ter that  does  arile  upon  the  Evidence,  and  what 
you  now  lay,  arraigns  the  Verdidt,  and  the  Pro- 
ceedings upon  your  Trial.  There  were  Two 
Witnefles  againft  you,  that  is  plain.  You  were 
not  indidted  for  Levying  of  War,  but  for  Com- 
pafling  and  Imagining  the  Death  of  the  King  j 
and  we  told  you  the  Defign  of  the  Invafion,  and 
Conlpiring  to  depole  the  prelent  King,  and  reftore 
the  late  King,  was  an  Overt-adl  of  that  High- 
Trealbn.  The  Commiflion  was  not  lb  much 
flood  upon,  but  the  Advancing  Moneys  upon 
this  Account,  to  Blair  your  Lieutenant  Colonel, 
to  give  to  the  Men,  that  was  a  plain  Overt-adt, 
and  {o  there  were  certainly  Two  Witnelfes  againft 
you. 

Friend.  My  Lord,  I  hope,  I  can  clear  my  felf : 
I  thank  God,  I  am  as  Innocent  as  the  Child  un- 
born, of  the  Aflalfination  of  the  King.  I  would 
not  have  the  People  think,  that  I  am  fuch  a 
Man. 

L.  C.  J.  But  you  remember,  it  was  fworn 
you  knew  of  it,  and  we  have  told  you,  that 
the  Defign  of  Reftoring  the  late  King  by  Force, 
and  Depofing  the  King,  are  Overt-adts  of  ima- 
gining his  Death,  if  fuch  an  Intention  be  proved, 
as  it  was  in  your  Cale,  and  the  Jury  have  found 
it  lb. 

Friend.  My  Lord,  I  humbly  beleech  you,  be- 
caule  1  do  not  underftand  Matter  of  Law,  and 
am  advis'd  to  move  this  in  Arreft  of  Judgment  ^ 
I  defire  my  Council  may  be  heard  to  it. 

L.C.J.  We  cannot  hear  Council,  but  upon  a 
Matter  that  ariies  upon  the  Record  it  lel^  that  is, 
the  Indictment.  We  cannot  enter  into  any  Exami- 
nation of  this  Matter,  that  you  now  Ipeak  of,  you 
had  a  long  Trial  yefterday. 

Friend.  My  Lord,  I  am  forry  to  give  your  Lord- 
fliip  anyOccafion  of  Trouble ;  but  I  humbly  beleech 
you,  if  it  may  be,  that  I  may  be  heard  by  my  Coun- 
cil, for  the  Satisfaction  of  the  World  ^  pray,  my 
Lord,  hear  what  they  can  lay. 

L.  C.  J.  They  cannot  lay  any  Thing ;  no  Coun- 
cil in  the  World  that  underftand  thcmfelves,  can. 
argue  any  Thing  againft  what  has  been  fo  often 
lettled  and  always  pradtiled. 

Friend. 
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Friend.  My  Lord,  if  it  be  to  be  granted,  I  be- 
leech  your  Lordfhip  to  grant  it. 

L.  C.J.  It  cannot  be  granted ;  bcfides  the  Mat- 
ter you  now  move  upon,  is  improper  j  it  was  all 
confidered  upon  your  Trial.  It  was  told  you,  we 
did  all  agree,  that  a  Confpiracy  to  levy  War  to 
depole  the  King  is  Treafon,  or  to  invade  the 
Realm  is  Trealon.  All  this  was  confider'd  at 
your  Trial,  and  that  is  now  over. 

Perkins.  My  Lord,  if  your  Lordfhip  plea- 
ihs.,  I  defire  I  may  have  the  Liberty  of  Ibme 
Friends  and  Relations,  and  a  Minifter  to  come  to 
me. 

L.  C.  J.  Yes,   yes,  by  all  Means. 

Perkins.  If  your  Lordfhip  pleales,  that  they 
may  come  and  be  private  with  me,  and  pray  let 
me  have  a  Rule  of  Court  for  it,  otherwife  I  Ihall 
not  have  any  Benefit  of  it. 

L.  C.  J.  Yes,  yes,  it  is  very  fit  you  fhould  have 
It;  there  fhall  be  an  Order  of"  Court  for  it: 
See  that  the  Keeper  take  Care  it  be  done  with 
Safety. 

Friend.  My  Lord,  I  defire  the  fame  Liberty 
of  a  Minifter,  and  my  Relations  and  Friends 
to  come  to  me  ;  that  for  what  Time  I  have 
to  live,  I  may  make  the  befl  Ufe  I  can  of  it 
for  my  Soul,  which  I  hope  God  will  enable  me 
to  do. 

^hen  the  Court  was  adjourned  until  Five  a  Clock 
in  the  Afternoon^  and  about  Six  the  Jtiftices 
ratiriied,  and  the  Court  was  refumed. 

CI.  of  Arr.  Set  Sir  John  Friend  to  the  Bar  : 
(IVhich  was  done. )  Sir  John  Friend.^  hold  up  thy 
Hand;  (which  he  did. )  Thou  flandeft  convift- 
ed  of  High  Treafon,  for  traiteroufly  CompafUng 
and  Imagining  the  Death  of  our  Sovereign  Lord 
King  IVilliam  the  Third.  What  canft  thou  fay 
for  thy  felf  why  the  Court  fhould  not  give  thee 
Judgment  according  to  the  Law  ? 

(I'hen  being  made  to  hieel,  he  afterwards  flood 
up.  J 

Friend.  I  have  faid  already,  what  I  have  to  fay 
in  Arreft  of  Judgment. 

Mr.  Com.  Serjeant.  Sir,  you  have  heard  the 
Judgment  of  the  Court,  as  to  what  you  have 
laid ;  if  you  have  nothing  elfe  to  offer,  the  Court 
muft  proceed  to  Judgment. 

CI.  of  Arr.  for  Middlefex.  Sir  IVilliam  Perkins^ 
hold  up  thy  Hand ;  (which  he  did.J  Thou  fland- 
efl  convicted  of  High  Treafon  in  Compafling  and 
Imagining  the  Death  of  the  King,  and  adhering 
to  the  King's  Enemies.  What  canft  thou  fay  for 
thy  felf,  why  the  Court  fliould  not  give  thee  Judg- 
ment to  die,  according  to  the  Law  ? 

(He  was  made  to  kneel^  and  rife  up  again. J 

Perkins.   I  have  nothing  more  to  offer. 

Cl-  of  Arr.  Then  Cryer,  make  Proclamation. 

Cryer.  O  yes ;  all  Manner  of  Perfbns  are  com- 
manded to  keep  Silence,  while  Judgment  is  in  gi- 
ving, upon  Pain  of  Imprifbnment. 

IVhich  Proclamation  was  made  on  both  Sides 
the  Court ;  and  then  Mr.  Common  Serjeant 
ftting  with  the  Kejl  of  the  Court  upon  the 
Bench y  pronounced  the  Sentence. 

Mr.  Com.  Serj.  You  the  Prifbners  at  the  Bar,  Sir 
John  Friend .^  and  Sir  William  Perkins^  you  have 
been  indidled  for  High  Treafon,  in  Compafling 
the  Death  and  Deftrudion  of  the  King:    For 


your  Trial,  you  have  put  your  felves  upon  the 
Country,  which  Country  has  found  you  Guilt}-. 
The  Offence  is  the  greatcft  in  the  Judgment  of 
the  Law,  that  a  Man  can  commit ;  and  it  is 
juftly  and  rcafonably  fb  For  Robbery  and  Mur- 
der are  Injuries  to  private  Perfons,  but  Compaf^ 
fing  the  Death  of  the  King,  is  ConipafTing  the 
Dcftrudlion  of  the  Father  of  your  Country, 
and  Jetting  in  Rapine,  Death,  and  Defblati- 
on  upon  Thoufands  of  People.  And  even  this, 
the  hainoufeft  of  Offences,  is  capable  of  Aggi'a- 
vatioii ;  for  there  have  been  alwa)'s  Excufes,  and 
fbmetimes  Juftifications  for  Rebellion:  And  as 
to  Murder  and  private  Revenge,  there  may  be 
fbmewhat  faid  in  Mitigation  from  the  Violence 
of  Men's  Paflions.  But  to  fit,  and  confpire,  and 
confult,  and  debate  the  Deftrudtion  of  a  Prince; 
no  Man  yet  ever  had  the  Confidence  to  make  ati 
Excufe  for  it.  I  would  not  add  to  your  Afflicti- 
on ;  I  am  fenfible  of  the  fevere  Judgment  that 
is  to  follow,  and  which  you  have  brought  upoa 
your  felves,  and  cannot  but  pity  you  for  the 
great  Burden  of  Guilt,  that  you  have  laid  your 
felves  under.  I  only  fay  this  to  offer  it  to  your 
ferious  Confideration,  in  the  few  Moments  you 
have  to  prepare  for  another  World,  and  another 
Judgment.  All  that  remains  for  me,  is  to  pro- 
nounce the  Judgment  of  the  Law  in  thele  Cafes^ 
and  the  Court  does  Award  it. 

T'hat  you,  and  each  of  you,  go  hack  to  the 
Place  from  whence  you  came,  and  front 
thence  be  drawn  on  a  Hurdle,  to  the  Place 
of  Execution,  where  youfJoall  be  federally 
Hanged  up  by  the  Neck,  and  cut  down 
alive;  your  Bodies  fl3a.ll  be  ript  open^ 
your  Privy-Members  cut  off,  your  Bowels 
taken  out,  and  Burnt  before  your  Faces ; 
your  Heads  fJjall  be  fevered  from  your 
Bodies,  your  Bodies  refpeSfively  to  be  di- 
vided into  Four  Quarters,  and  your  Heads 
and  Quarters  are  to  be  at  the  Difpofal  of 
the  King :  And  the  Lord  have  Mercy  upon 
your  Souls. 

Then  the  Prifbners  were  carried  back  to  New^ 

gate. 

On  Friday  April  3.  1696.  Sir  John  Friend  and 
Sir  William  Perkins  were  drawn  en  Sledges  from 
Newgate  to  Tyburn,  where  they  deliver''d  the 
following  Papers  to  the  Sheriffs. 

Sir  John  Friend'j  Paper. 

KNowing  that  I  muft  immediately  give  an 
Account  to  God  of  all  my  Actions,  and 
that  I  ought  to  be  efpecially  careful  of  what  I  fay 
in  thefe  laft  Hours,  I  do  folemnly  protefs,  that 
what  I  here  deliver  is  from  my  very  Soul,  with 
all  the  Heartinefs  and  Sincerity  of  a  dying  Chri- 
ftian. 

The  Caufe  I  am  brought  hither  to  fuffer  for,  I 
do  firmly  believe  to  be  the  Caufe  of  God  and 
true  Religion,  and,  to  the  beft  and  utmoft  of  my 
Knowledge  and  Information,  agreeable  to  the 
Laws  of  the  Land,  which  I  have  evermore  heard 
do  require  a  firm  Duty  and  Allegiance  to  our  So- 
vereign; and  that  as  no  foreign,  fb  neither  any 
domeftick  Power  can  alienate  our  Allegiance.  For 
it  is  altogether  new  and  uniiitelligible  to  me,  that 
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blefled  be  God  it  doth  continually  increafe  upon 
And  I  do  now  lay  down  my  Life  with  all 


the  King's  Subjefts  can  depole  and  dethrone  him 
on  any  Account,  or  conftitute  any  that  have  not 
an  immediate  Right  in  his  Place.  We  ought,  I 
think,  not  to  do  this^  and  llirely,  when  it  is  done, 
to  aflift  him  in  the    Recovery  of  his  Right,  is 

juftifiable,  and  our  Duty.     And  however  Things     ^.^   .^ 

may  feem  at  prefent,   1  do  believe,    I  am  fure  I     Salvation  of  my  Soul 

heartily  nrav.    that  he  fhall  be  one  Day  reftored         y^nd  fo,  O  Lord!  mto  thy  Hands   I  commend  my 

Spirit;  for  thoii  hafi  redeemed  me ^  0  Lord!   thou 


Chearfulnels  and  Refignation,  in  llire  and  certain 
Hope  of  a  Reiurredtion  to  eternal  Life,  throut^h 
our  Lord  Jeliis  Chrift  ;  through  whofe  Merits  a- 
lone  I  hope   for  the  Pardon   of  my  Sins,  and  the 


heartily  pray,    that  he  fhall  be  one  Day 
to  his  rightful  Throne  and  Dominions. 

As  for  any  fudden  Defcent  of  h''s  Majefty  up- 
on thefe  his  Dominions,  in  order  to  the  Recovery 
of  them,  I  declare  I  had  no  certain  Knowledge  of 
it ;  nor  can  I  tell  what  Grounds  there  was  to  be- 
lieve it,  fo  little  Reafon  had  I  to  be  in  a  prefent 
Preparation  for  it.  I  fuppofe  it  is  not  expeded  I 
ihould  here  endeavour  to  clear  myfelf  of  the  Af- 
faffinatiov,  which  was  not  the  thing  alledg'd  a- 
gainft  me;  however,  it  was  mention'd,  through 
what  Means  I  know  not :  As  it  was  infinuated  to 
my  Disadvantage,  I  forgive  fuch  as  were  therein 
inftrumental ;  and  I  do  alio,  from  the  very  Bottom 
of  my  Soul,  freely  forgive,  and  beg  of  God  to  do 
fo  too,  fuch  as  were  any  ways  acceffary  towards 
the  taking  away  my  Life,  which  I  really  look  up- 
on to  be  their  Misfortune  more  than  mine. 

I  profels  my-ftlf,  and  I  thank  God  I  am  fb,  a 
Member  of  the  Church  of  England,  though,  God 
knows,  a  moft  unworthy  and  unprofitable  Part 
of  it ;  of  that  Church  which  IbfFers  lb  much  at 
preftnt  for  a  ftrid:  Adherence  to  Loyalty,  the 
Laws  and  Chriftian  Principles ;  For  this  I  fuffer^ 
and  for  this  I  die. 

Tho'  I  have  a  perfeft  Charity  for  People  of  all 
Profeflions,  and  do  heartily  wi(h  well,  and  would 
endeavour  to  do  lb  to  all  my  Fellow-Subjedls,  of 
what  Perfuafion  Ibever.  And  indeed  I  have  met 
with  a  great  deal  of  Uprightnefs  and  Sincerity  a- 
mong  Ibme  People  of  very  different  Opinions  in 
religious  Matters. 

And  I  hope  and  defire  it  may  not  be  taken  as 
an  uncharitable  Cenlure,  or  undue  Reflection,  that 
I  objedled  to  the  Legality  of  Popifli  Evidence, 
being  advis'd  da  to  do  for  my  better  Security,  up- 
on the  Foundation  of  a  Statute-Law. 

Having  owned  mylelf  a  Member  of  the  Church 
of  England,  I  muft  take  this  Opportunity,  and  I 
do  it  for  God's  Glory,  to  apply  myleli  to  you 
that  are  Royalifts  of  that  Church,  and  of  the 
fame  Faith  and  Principles  with  mylelf:  And  I 
beg  of  you,  for  God's  lake,  and  the  Love  of 
your  Souls,  to  be  very  conftant  and  lerious  in  all 
religious  Oflices,  and  holy  Duties,  of  divine 
Worfhip  and  Service,  which  I  have  too  much 
negledled,  as  I  own  to  my  great  Sorrow :  Let  no 
Excule,  no  Dangers,  prevent  or  hinder  you  in 
thefe  moft  neceflary  and  ferious  Matters ;  and  be, 
I  befeech  you,  very  careful  and  circumfpeft  in 
all  your  Adions,  Behaviour,  and  Converlation, 
as  I  earneftly  exhorted  all  that  came  to  me. 

1  have,  I  thank  God,  a  great  deal  of  Satis- 
faction in  my  prelent  Sufferings,  and  have  found 
it  io  ever  fince  I  have  been  under  them :  And 


God  of  ^ritth. 


John  Friend. 


Sir  William  Perkins'^  Paper. 

IT  hath  not  been  my  Cuftoni  to  ule  many 
Words,  and  I  fhall  not  be  long  upon  this  Oc- 
cafion,  having  Bufinels  of  much  greater  Conle- 
quence  to  employ  my  Thoughts  upon.  I  thank 
God  I  am  now  in  a  full  Dilpofition  to  Charity, 
and  therefore  fhall  make  no  Complaints,  either 
of  the  Hardfhips  of  my  Trial,  or  any  other  Ri- 
gours put  upon  me.  However,  one  Circumftance 
I  think  mylelf  oblig'd  to  mention.  It  was  fworn 
againft  me  by  Mr.  Porter,  That  I  had  own'd  to 
him  that  I  had  leen  and  read  a  Commiflion  from 
the  King  to  levy  War  upon  the  Perfbn  of  the 
Prince  of  Orange.  Now,  I  muft  declare,  that  the 
Tenour  of  the  King's  Commiffion,  which  I  law, 
was  general,  and  directed  to  all  his  loving  Sub- 
jects, to  raile  and  levy  War  againft  the  Prince  of 
Orange ,  and  his  Adherents  ;  and  toleizeall  Forts, 
Caftles,  ^c.  which,  I  luppole,  may  be  a  cuftoma- 
ry  Form  of  giving  Authority  to  make  War ;  but 
I  muft  confefs  I  am  not  much  acquainted  with 
Matters  of  that  Nature :  But  as  for  any  Corn- 
million  particularly  levell'd  againft  the  Perfbn  of 
the  Prince  of  Orange,  I  neither  law  nor  heard  of 
anyluch. 

It's  true,  I  was  privy  to  the  Defign  upon  the 
Prince,  but  was  not  to  adt  in  it  j  and  am  fully  la- 
tisfied  that  very  few,  or  none,  knew  of  it  but 
thole  who  undertook  to  do  it. 

I  freely  acknowledge,  and  think  it  for  my  Ho- 
nour to  lay,  that  T  was  entirely  in  the  Intereft  of 
the  King,  being  always  firmly  perluaded  of  the 
Juftice  of  his  Caule ;  and  I  look'd  upon  it  as  my 
Duty,  both  as  a  Subject,  and  an  Englifljman,  to 
alTift  him  in  the  Recovery  of  his  Throne,  whicii 
I  believe  him  to  be  depriv'd  of  contrary  to  all 
Right  and  Juftice;  taking  the  Laws  and  Confti- 
tutions  of  my  Country  for  my  Guide. 

As  for  Religion,  I  die  in  the  Communion  of  the 
Church  of  England,  in  which  I  was  educated. 

And  as  I  freely  forgive  all  the  World,  €0  who- 
ever I  may  any  ways  have  injur'd,  I  heartily  ask 
them  Pardon. 

William  Perkins. 

"Jeremy  Collier,  a  Nonjuring  Minifter,  publick- 
ly  ablblv'd  them  at  the  Gallows. 

After  which  they  were  executed  according  tq 
their  Sentence. 
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CLIII.   The  Trial  of  Ambrose   Rook  wood,  for 
High-Treafon,  the  2d  of  April,  8.  Will.  III.    1696. 


I  H  E  Court  being  fat,  at  which  were 
prefent  the  Lord  Chief  Juftice  Holt, 
the  Lord  Chief  Juftice  ^rehy,  Mr. 
Juftice  Ncvil,  Mr.  Juftice  Towell, 
and  Mr.  Juftice  Epe-,  the  Court 
proceeded  in  this  Manner. 

CI.  of  Ar.  Cryer,  make  Proclamation. 
Cryer.  Oyez,  Oyez,  Oyez:  All  Manner  of  Per- 
fbns  that  have  any  Thing  more  to  do,  at  this 
Seflions  of  Oyer  and  'terminer,  holden  for  the 
County  of  Middlefex,  draw  near  and  give  your 
Attendance.     God  faue  the  King. 

T'ben  the  Grand  Jtiry  'xere  called  ever,  and  the 
Appearances  marked,  and  IVttneJJes  being 
pworn  in  Court,  to  give  Evidence  to  them 
upon  a  Bill  of  Jndi^ment  againji  Alexander 
Knightley,  they  in  a  little  l^ime  after  'with- 
drezv  to  bear  the  Evidence, 

S'hen  the  Keeper  of  Newgate  "JDas  ordered  to 
bring  his  Prifoners  to  the  Bar ;  (which  he 
did.  J  to  wit,  Robert  Lowick,  Ambrofe 
Rookwood,  and  Charles  Cranburnej  who 
were  thus  arraigned. 

CI.  of  Arr.  Robert  Lowick,  hold  up  thy  Hand. 
(which  he  did.J 

Ambrofe  Rookzvood,  hold  up  thy  Hand,  (which 
he  did.) 

Charles  Cranitirne,  hold  up  thy  Hand,  (which 
he  did.J 

You  ftand  indidled  in  the  County  of  Middle- 
fex, by  the  Names  of  Robert  Lowick  of  the  Pa- 
rifli  of  St.  Paul  Covent-Garden,  in  the  County  of 
Middlefex,  Gentleman;  Ambrofe  Rookwood o( the 
fame  Parilh,  Gentleman,  and  Charles  Cranburne 
of  the  fame  Parifh  and  County,  Yeoman ;  for  that 
you,  together  with  one  Chriftopher  Knightley,  of 
the  fame  Parifti  and  County,  Gentleman,  not  yet 
taken ;  not  having  the  Fear  of  GOD  in  your 
Hearts,  nor  weighing  the  Duty  of  your  Allegi- 
ance, but  being  moved  and  feduced  by  the  Infti- 
gation  of  the  Devil,  as  falfe  Traytors  againft  the 
moft  fcrene,  moft  illuftrious,  moft  clement,  and 
moft  excellent  Prince,  our  Sovereign  Lord  Willi- 
am the  Third,  by  the  Grace  of  God,  King  of 
England,  Scotland,  France,  and  Ireland,  Defender 
of  the  Faith,  ^c.  your  fupreme,  true,  rightful, 
lawful,  and  undoubted  Lord,  the  cordial  Love, 
and  true  and  due  Obedience,  Fidelity  and  Al- 
legiance, which  every  Subjed:  of  our  faid  Lord 
the  King  that  now  is,  towards  him  our  faid  Lord 
the  King  fliould  bear,  and  of  right  ought  to 
bear,  withdrawing,  and  utterly  to  e.Ktinguifh  in- 
tending and  contriving,  and  with  all  your  Strength 
reibhing,  defigning,  and  confpiring  the  Govern- 
ment of  this  Kingdom  of  England,  under  him 
our  faid  Sovereign  Lord  the  King  that  now  is. 
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6f  Right,  duly,  happily,  and  well  eftablifh'd, 
altogether  to  fubvert,  change,  and  alter,  as  alfo 
our  faid  Lord  the  King  to  Death  and  final  De- 
ftrudion  to  put  and  bring,  and  his  faithful  Sub- 
jeds,  and  the  Freemen  of  this  Kingdom  of  Eng- 
land, into  intolerable  and  moft  miferable  Servi- 
tude to  Lewis  the  French  King  to  fubjugate  and 
inthral,  the  loth  Day  of  F(fZ'r«<rr;^,  in  the°feventh 
Year  of  the  Reign  of  our  faid  fovereign  Lord  the 
King  that  now  is,  and  divers  other  Days  and 
Times  as  well  before  as  after,  at  the  Parifh  of  St. 
Paul  Covent-Gardeti,  aforelaid,  in  the  County 
aforefaid,  falfely,  malicioufly,  devilifhly,  and 
traitcroufly,  did  compafs,  imagine,  and  contrive, 
refolve,  defign,  and  intend,  our  faid  Lord  the 
King  that  now  is,  to  kill,  flay,  and  murther,  and 
a  miferable  Slaughter  among  the  faithful  Subjeds 
of  our  faid  Lord  the  King,  throughout  this  whole 
Kingdom  of  England,  to  make  and  caufe,  and 
the  fame  your  moft  impious,  wicked,  and  devi- 
lifh  Treafbns,  and  traiterous  Compaflings,  Con- 
trivances, and  Purpofes  aforefaid,  to  fulfil,  per- 
fect, and  bring  to  efFed,  you  the  faid  Robert  Lo- 
wick, Ambrofe  Rookwood,  and  Charles  Cranburne^ 
together  with  the  faid  Chriftopher  Knightley,  and 
very  many  other  falfe  Traytors,  to  the  Jurors  un- 
known, afterwards,  to  wit,  the  fame  i  oth  Day  of 
February,  in  the  Year  abovefaid,  at  the  Parifti 
aforefaid,  in  the  County  aforefaid,  and  divers 
other  Days  and  Times,  as  well  before  as  after, 
there  and  elfewhere  in  the  fame  County,  Falfely, 
Malicioufly,  Advifedly,  Secretly,  Traitcroufly, 
and  with  Force  and  Arms,  did  Meet,  Propofe, 
Treat,  Confult,  Confent,  and  Agree,  him  our  faid 
Lord  the  King  that  now  is,  by  lying  in  wait,  and 
Guile,  to  AflJaflinate,  Kill  and  Murder ;  and  that 
execrable,  horrid,  and  deteftable  Aflaflination, 
and  Killing  the  fboner  to  execute,  and  perpetrate, 
afterwards  (to  wit)  the  fame  Day  and  Year,  and 
divers  other  Days  and  Times,  at  the  Parilh 
aforefaid,  in  the  County  aforefiid,  Traitcroufly 
did  Treat,  Propofe,  and  Confult,  of  the  Ways, 
Manner,  and  Means,  and  the  Time  and  Place, 
where,  when,  how,  and  in  what  Manner,  our 
faid  Lord  the  King,  fb  by  lying  in  wait,  the  more 
eafily  you  might  kill;  and  did  confent,  agree,  and 
affent,  that  forty  Horfemen,  or  thereabouts,  where- 
of the  faid  Chrifiopher  Knightley,  you  the  faid 
Robert  Lowick,  Ambrofe  Rookwood,  and  Charles 
Cranburne,  fhould  be  four ;  and  every  one  of  }-ou 
traitcroufly  took  upon  himfelf  to  be  one,  with 
Guns,  Muskets,  and  Piftols,  charged  with  Gun- 
powder and  leaden  Bullets,  and  with  Swords, 
Rapiers,  and  other  W^eapons,  being  Armed, 
fhould  lie  in  wait,  and  lie  in  Ambufh,  our  faid 
Lord  the  King  in  his  Coach  being,  when  he 
fliould  go  abroad,  to  invade,  and  that  a  cer- 
tain and  competent  Number  of  thofe  Men,  fb 
armed,  fhould  fet  upon  the  Guards  of  our  fiid 
O  o  o  o  Lord 
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Lord  the  King  then  attending  him,  and  be- 
ing with  him,  and  fliould  fight  with  them,  and 
ov'crcome  them,  whilft  others  of  the  fame 
Men  {o  armed,  our  faid  Lord  the  King  fliould 
aflli/I^nate,  flay,  kill,  and  murther  ;  and  you 
the  faid  Robert  Loimck,  Ambrofe  Koohoocd,  and 
Cbarles  Cmnbttrne^  together  with  the  faid  Cbrifto- 
fber  Knightley,  the  Treafbn,  and  all  the  traite- 
rous  Intentions,  Defigns,  and  Contrivances  afore- 
laid,  to  execute,  perform,  fulfil,  and^  bring  to 
Effect  afterwards  (to  wit)  the  aforeiaid  Tenth 
Day  of  February,  in  the  feventh  Year  abovefaid, 
at  the  Parifh  aforefiid,  in  the  County  aforefaid, 
divers  Horfes,  and  very  many  Arms,  Guns,  Pi- 
ftols.  Swords,  Rapiers,  and  other  Weapons, 
Ammunition,  and  w  arlike  Things,  and  military 
Inftruments,  falfely,  malicioufly,  fecretly,  and 
traiteroufly  did  obtain,  buy,  gather  together, 
and  procure,  and  caufe  to  be  bought,  obtained, 
gathered  together,  and  procured  with  that  In- 
tention, then  in  and  about  the  deteflable,  hor- 
rid, and  execrable  Affaflination,  Killing,  and 
Murder  of  our  faid  Lord  the  King  that  now  is, 
as  aforefaid  to  be  ufed,  employed,  and  beftow'd  ; 
and  the  fame  Premiffes  the  more  fafely  and  cer- 
tainly to  execute,  do,  and  perform,  the  aforefaid 
Chriftopher  Kyightley,  with  one  Edzv^rd  Khig,  late 
of  High-Trea.  ^n,  in  contriving  and  confpiring 
the  Death  of  oui  faid  Lord  the  King  that  now  is, 
duly  convifted  and  attainted,  by  the  Confent 
and  Agreement  of  divers  of  the  Traytors  and 
Confpirators  aforefaid,  the  faid  loth  Day  of 
February,  in  the  feventh  Year  abovefaid,  went 
and  came  to  the  Place  propofed,  where  f uch  in- 
tended Affaflination,  Killing,  and  Murder  of  our 
faid  Lord  the  King  by  lying  in  wait,  fhould  be 
done,  performed,  and  committed,  to  fee,  view, 
and  obferve  the  Convenience  and  Fitnefs  of  the 
fime  Place forfuch  lying  in  wait,  Aflaflination, and 
Killing,  there  to  be  done,  performed,  and  com- 
mitted :  And  that  Place  being  fb  viewed  and 
obferved,  afterwards,  (to  wit)  the  fame  Day 
and  Year,  their  Obfervations  thereof  to  feveral 
of  the  faid  Traytors  and  Confpirators  did  relate 
and  impart,  (to  wit)  at  the  Parifh  aforefaid,  in 
the  County  aforefaid  :  And  you  the  aforefaid 
Charles  Cranburne,  the  fame  Day  and  Year  there, 
in  order  the  faid  execrable,  horrid,  and  detefla- 
ble Aflaflination,  and  Killing  of  our  faid  Lord 
the  King,  by  the  Traytors  and  Confpirators 
aforefaid,  the  more  readily  and  boldly  to  exe- 
cute, perform,  and  commit,  advifedly,  know- 
ingly, and  traiteroufly  did  bring  and  carry  be- 
tween divers  of  thofc  Traytors  and  Confpirators, 
forward  and  backward,  from  fome  to  others  of 
them,  aLifl:  of  the  Names  of  divers  Men  of  thofc 
who  were  defigned  and  appointed  our  faid  Lord 
the  King  fb  as  aforefaid  by  lying  in  wait  to  kill 
and  murder ;  againfl  the  Duty  of  the  Allegiance 
of  the  faid  ChriJIopber  Knigbtky,  you  the  faid 
Robert  Lowick,  Ambrofe  Rookivood,  and  Cbarles 
Cranburiie,  and  againfl  the  Peace  of  our  faid  Lord 
the  King  that  now  is,  his  Crown  and  Dignity, 
and  againfl  the  Form  of  the  Statute  in  fuch  Cafe 
made  and  provided. 

How  fay'fl  thou,  Robert  Lowkk ,  Art  thou 
Guilty  of  the  High-Treafon  whereof  thou  fland- 
efl  Indicted,  or  Not  Guilty  ? 

Loivick.     Not  Guilty. 

CI.  (jfArr.  Culprit,  How  wilt  thou  be  Try'd? 

Lozvick.  By  God  and  my  Country. 

CI.  of  Arr.   Cod  fend  thee  good  Deliverance, 


Guilty  of  the  High-Treafbn  whereof  thou  flanu- 
efl  Indifted,  or  not  Guilty  ? 

Roohdxcd.  Not  Guilty. 

CI.  of  Arr.    Culprit,  How  wilt  thou  be  Try'd  ^ 

Roohjoood.  By  God  and  my  Country. 

CI.  of  Arr.  God  fend  thee  good  Deliverance. 
Charles  Cranburne,  How  fay'fl  thou  ?  Art  thou 
Guilty  of  the  High-Treafbn  whereof  thou  fland- 
efl  Indidled,  or  Not  Guilty  ? 

Cranburne.  Not  Guilty. 

CI.  of  Arr.  Culprit,  How  wilt  thou  be  Try'd  ? 

Cranburne.  By  God  and  my  Country. 

CI.  of  Arr.    God  fend  thee  good  Deliverance. 

Cranburne.  My  Lord,  I  defire  your  Lordfhip 
would  grant  me  the  Favour  for  my  Wife  to  come 
to  me  in  private,  and  that  I  may  have  Pen,  Ink, 
and  Paper. 

L.C.J.  Pen,  Ink,  and  Paper,  you     .<;■„  John 
muflhave;    but  as  to  the  other,  we     Holf. 
mufl  confider  of  it.     Keeper  of  Newgate,  What 
has  been  ufual  in  thofe  Cafes  ? 

Keeper.  My  Lord,  we  let  no  Body  come  to  theni 
in  private,  but  their  Council. 

L.  C.  J.  That's  provided  for  by  the  Aft  that 
allows  them  Council  :  But  has  it  been  ufiaal  here- 
tofore to  permit  any  Body  elfe  to  be  with  them 
in  private ;  the  Wife,  or  any  other  Relations  ? 

Keeper.  It  has  not. 

L.  C.  y.  It  is  very  dangerous  if  it  fhould  ;  there- 
fore let  him  have  his  Wife  come  to  him  in  the 
prefence  of  the  Keeper. 

Cranburne.  And  Pen,  Ink,  and  Paper,  I  hope, 
my  Lord  ? 

L.  C.  J.  Yes,  yes,  that  you  fhall  have. 

Cranburne.  You  don't  deny  me,  my  Lord,  that 
I  may  have  my  Wife  come  to  me  ? 

L.  C.  J.  No,  we  don't,  but  fhe  mufl  not  be  in 
private  with  you,  for  fear  of  an  Efcape. 

Rookwood.  1  beg  the  fame  Favour,  my  Lord,  to 
have  my  Brother  come  to  me,  and  Pen,  Ink,  and 
Paper. 

L.  C.  y.  You  fhall  have  the  fame  Rule ;  but  you. 
Keeper,  mufl  have  efpecial  Care  whom  you  do  per- 
mit to  come  to  them,  and  be  pri^'ate  with  them  ^ 
for  it  is  flill  at  your  Peril  if  any  ill  Accident 
happens  by  your  Indulgence  to  them  :  And  yet 
it  is  fit  they  fhould  have  all  that  is  reafbnable  for 
preparing  for  their  Defence  at  their  Trials. 

Loivick.  And  I  defire,  my  Lord,  I  may  have 
my  Sifler  come  to  me,  and  the  Liberty  of  her 
being  in  private  with  me. 

L.  C.  y.  Your  Friends  may  come  to  you  at  fea- 
fbnable  Times,  in  the  prefence  of  the  Keeper ; 
you  fhall  have  any  thing  that  is  reafbnable,  but 
the  Safety  of  the  Government  mufl  be  look'd 
after.  Therefore,  Keeper  of  Newgate,  take  back 
your  Prifbners,  and  bring  them  here  this  Day 
fevennight  at  feven  a  Clock  in  the  Morning,  with- 
out any  other  Order. 

^bey  faid  at  tbe  Bar  about  half  an  Hour,  the 
yudges  confulting  among  tbemfcl'ves  about  tbe 
Precept  for  tbe  Petty  yury  upon  a  late  A(rt 
of  Parliament  wbicb  has  appointed  fix  Days  . 
for  tbe  Jury  to  be  fummon  d  before  they  ap- 
pear to  try  any  Caufe,  and  upon  the  laft  A(f 
in  Regulating  'Trials  in  Cafes  of  High-1'reafon ; 
•which  requires  that  tbe  Prifoner  Jhall  hanje  a 
Copy  of  the  Pannel  of  the  yury  duly  return' d, 
at  leaft  tzvo  Days  before  his  'I'rial. 

ftbeu 
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fthen  the  Prifoners  "were  carried  rsjiay^  and  the 
Grand  Jury  withdrew  to  confider  of  the  E'vi- 
dence  againfi  Knightley,  and  in  a  ^larter 
of  an  Hour  came  back,  and  being  called  o'ver^ 
delivered  in  a  Bill  to  the  Court. 

CI.  of  Arr.  Gentlemen,  you  are  content  the 
Court  fhall  amend  Matter  of  Form,  or  falfe  Latin 
in  this  Indictment,  without  altering  any  Matter 
of  Subftance  without  your  Privity. 

Jury.  Yes. 

CI-  of  Arr.  Then,  Gentlemen,  you  may  go  for 
this  Time ;  and  you  are  to  take  Notice  if  there 
be  Occafion  at  any  Time  to  call  you  together, 
you  fhall  ha^e  fufficient  Warning  given  you  be- 
forehand. This  is  Billa  Vera  againft  Alexander 
Knightley  for  High-Treaibn. 

^ben  the  Judges  reficmed  the  Debate  among  them- 
fel'ves,  and  at  lafl  refolved  that  there  flioidd 
go  three  fe'veral  Venires  for  the  Petty  Jury, 
returnable  this  Day  fe=vennight ;  one  to  try 
hetween  the  King  and  Robert  Lowick,  the 
fecond  to  try  between  the  King  and  Ambrole 
Rookwood,  and  a  third  between  the  King 
and  Charles  Cranburne ;  becaufe,  though  the 
Indifiment  be  againji  them  jointly,  yet  it  was 
a  feveral  Offence  in  e'very  one  of  them,  and 
they  might  fe'ver  in  their  Challenges,  and 
that  would  be  troublefome,  and  therefore  it 
was  thought  beft  to  fever  them  in  their  'tri- 
als ;  and  therefore  the  Court  adjourned  for  an 
Hour  or  fomething  more,  while  the  Precepts 
for  the  Jury  were  preparing,  and  according  to 
the  Adjournment  met,  and  figned  and  fealed 
the  Precepts,  and  then  adjourned  the  Seffwns 
of  Oyer  and  Terminer  until  this  Day  fc'veii- 
nighty  at  Seven  in  the  Morning. 

Die  Martls  Vicefimoprimo  Aprilis,  Anno  Regni  Re- 
gis Willielmi  tertii  O^avo,  Annoq;  Dom.  1696. 

THE  Court  fit  about  Eight  a  Clock,  at  which 
were  prefent  a  great  Number  of  Noblemen, 
and  Perfbns  of  Quality,  who  were  in  the  Com- 
miffion,  and  Seven  of  the  Judges  j  to  wit,  the 
Lord  Chief  Juftice  Holt,  the  Lord  Chief  Juftice 
treby,  the  Lord  Chief  Baron  IVard,  Mr.  Juftice 
Nevil,  Mr.  Juftice  Powel,  Mr.  Juftice  Eyre,  and 

Mr.  Baron  Powis. 

I 

CI.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O  yes,  O  yes,  O  yes.  All  Manner  of 
Perfons  that  have  any  Thing  more  to  do  at  this 
Seflions  of  Oyer  and  'terminer,  adjourned  over  to 
this  Day,  draw  near  and  give  your  Attendance. 
And  God  fave  the  King. 

Cl.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O  yes.  Sheriffs  for  the  County  of  Mid- 
dlefex,  return  the  Precepts  to  you  diredted,  upon 
Pain  and  Peril  will  fall  thereon. 

the  Under-Sheriff  returned  the  Precepts. 

Cl.  of  Arr.  Mr.  Baker,  pray.  Whom  do  you 
intend  to  begin  with  ? 

Mr.  Baker.  With  Ambrofe  Rookwood. 

Cl.  of  Arr.  Cryer,  make  Proclamation. 

Cryer.  O  yes.  You  good  Men  of  the  County  of 
Middlefex,  fummoned  to  appear  here  this  Day, 
to  try  between  our  Sovereign  Lord  the  King, 
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and  the  Prifoners  that  are,  and  fliall  be  at  the 
Bar,  anfwer  to  your  Names,  as  you  fhall  be 
called,  every  one  at  the  firll  Call,  and  fave  your 
IfTues. 

'the  whole  Pannel  was  called  over,  and  the  Ap- 
pearances  of  thofe  that  anfwer ed  recorded ; 
and  the  Defaulters  were  again  called  over. 

Cl.  of  Arr.  Keeper  of  Newgate,  fet  Ambrofe 
Rookwood  to  the  Bar.  (Which  was  done.)  You 
the  Prifbner  at  the  Ear,  Ambrofe  Rookwood,  thofe 
Men  that  you  fhall  hear  called,  and  perfbnally 
appear,  are  to  pafs  between  our  Sovereign  Lord 
the  King  and  you,  upon  Trial  of  your  Life  and 
Death  ;  if  therefore  you  will  challenge  them,  or 
any  of  them,  your  Time  is  to  fpeak  unto  them 
as  they  come  to  the  Book  to  be  Iworn,  before 
they  be  f\vorn. 

Sir  B.  Shower.  If  Your  Lordfhip  pleafes,  We 
have  a  Doubt  or  two  to  propofe  to  Your  Lord- 
fhip, in  refpedt  of  the  Trial  this  Day  :  But  be- 
fore I  offer  it,  we  beg  Your  Favour  for  a  Word 
in  behalf  of  our  lelves. 

My  Lord,  We  are  afligned  of  Council,  in  Pur- 
fuance  of  an  Ad;  of  Parliament,  and  we  hope  that 
nothing  which  we  fhall  fay  in  Defence  of  our  Cli- 
ents, fhall  be  imputed  to  our  felves.  I  thought  it 
would  have  been  a  RefleAion  upon  the  Governinenc 
and  Your  Lordfhip's  Juftice,  if  being  afTigned  we 
fhould  have  refufed  to  appear;  'twould  have  been 
a  Publication  to  the  World,  That  we  diftrufted 
Your  Candour  towards  us  in  our  future  Practice 
upon  other  Occafions.  But,  my  Lord,  there  can 
be  no  Reafbn  for  fuch  a  Fear ;  I  am  fure  I  have 
none ;  for  we  muft  acknowledge,  we  who  have 
been  Pradifers,  at  this  Bar  efpecially,  that  there 
was  never  a  Reign  or  Government  within  the 
Memory  of  Man,  wherein  fiich  Indulgence,  fiich 
Eafineis  of  Temper,  hath  been  fhewn  from  the 
Court  to  the  Council,  as  there  always  hath  been  in 
this.  Never  was  there  fuch  Freedom  and  Liberty 
of  Debate  and  Argument  allowed  to  the  Bar,  and 
we  thank  Your  Lordfhip  for  the  lame. 

My  Lord,  We  come  not  here  to  countenance 
the  Pradices  for  which  the  Prifbner  ftands  accu- 
fed,  nor  the  Principles  upon  which  fuch  Practices 
may  be  prefumed  to  be  founded ;  for  we  know  of 
none,  either  Religious  or  Civil,  that  can  warrant 
or  excufe  them.  But  the  Acl  of  Parliament  ha- 
ving warranted  the  appearing  of  Council  for  Per- 
fons accufed  to  make  Defence  for  them,  we  hope 
Your  Lordfhip  will  give  us  Leave  to  make  what 
Objedtions  we  can  on  their  Behalf. 

L.  C.  J.  Holt.  Look  ye.  Sir  B.  Shower,  go  on 
with  your  Objedions ;  let  us  hear  what  you  have 
to  fay. 

Sir  B.  Shower.  My  Lord,  It  appears  to  be  a 
Doubt  to  us,  upon  this  Ad  of  Parliament,  whether 
this  Caufe  can  be  tried  this  Day :  And  if  it  be  a 
Doubt,  we  hope,  though  it  fhould  not  have  that 
Weight  with  the  Court,  that  we  apprehend  it  has ; 
yet  Your  Lordfhip  will  excufe  us,  and  fettle  it  ac- 
cording to  Your  Judgment.  The  Ad  requires. 
That  all  that  fhall  be  Accufed  and  Indided  for 
High-Treafon,  whereby  any  Corruption  of  Blood 
may,  or  ftiall  be  made  to  any  fuch  Offender  or  Of- 
fenders, or  to  any  the  Heir  or  Heirs  of  anr  fuch 
Offender  or  Offenders,  or  for  Mifprifion  of  fuch 
Treafon,  fhall  have  a  true  Copy  of  the  whole  In- 
didment ;  and  afterwards  fhall  have  Copies  oi  the 
Pannel  of  the  Jurors  who  are  to  tiy  them,  duly 
O  o  0  o  2  "  returned 
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returned  by  the  Sheriff  and  delivered  unto  them. 
And  cverv  of  them  fo  Acculed  and  Indidted  re- 
fpecflivcly  two  Da)s  at  the  leaft  before  he  or  they 
/hall  be  Tried  for  the  fame.  Now  if  your  Lord- 
(}iip  will  pleafe  to  caft  your  Eye  upon  this  Venire 
factas^  and  it  will  appear  to  be  returned  but  this 
Day,  and  that  is  not  according  to  the  Intent  of 
this  Law.  And  it  is  impoffible  then,  if  it  be  as 
we  apprehend  it,  and  put  it,  that  this  Trial  fhould 
oo  on  at  this  Time ;  and  that  this  Conftrudtion 
fliould  be  To  as  we  fay,  not  only  the  Words,  but 
as  we  take  it,  the  Intent  and  Meaning  of  the  Adt 
of  Parliament  too  are  for  us,  that  there  ought  to 
have  been  a  Copy  of  the  Pannel  after  the  Return 
two  Days  before  the  Trial.  For  in  the  firft  Place, 
IVIy  Lord,  the  Words  are  plain :  It  muft  be  a 
Copy  of  the  Pannel  duly  returned  by  the  Sheriff. 
Now  though  it  be  a  Copy  of  the  Array  of  the 
Pannel  which  we  have  delivered  to  us,  yet  it  is 
not  a  Copy  of  the  Pannel  of  the  Jurors  returned  ; 
for  it  is  no  Return  till  it  come  into  Court.  And 
the  King's  Council  muft  admit,  that  in  the  Cale 
of  all  Writs  returnable,  it  cannot  be  faid  that 
there  is  a  Return,  where  there  is  a  Writing  up- 
on the  back,  or  a  Label  annexed,  till  it  be 
actually  returned  into  Court.  As  in  the  Calc  of 
a  Fieri  Facias,  or  a  Maiid'^niu^,  an  Adion  for 
a  falfe  Return  cannot  lye  till  the  Writ  be  ac- 
tually returned.  For  fuch  Adion  muft  be  brought 
into  the  County  of  Middkfex,  where  the  Court 
refides,  before  whom  the  Return  is  made,  and 
not  in  the  County  where  the  Sheriff  lived  that 
made  the  Return ;  for  it  is  not  a  Return  till  filed 
in  Court.  Now  here  the  Words  of  the  Ad  are  ; 
He  JJoall  hai-c  a  Copy  of  the  Pannel  of  the  Jurors 
who  are  to  try  him,  duly  Returned  by  the  Sheriff 
two  Days  before  the  'trial.  Now  we  humbly  infift 
that  the  Words  duly  Returned  muft  be  antecedent 
to  the  having  the  Copy,  or  elfe  he  cannot  be  faid 
to  have  a  Copy  of  the  Pannel  duly  Returned. 
The  Ad  of  Parliament  does  not  lay  which  ihall 
be  duly  Returned  ;  and  therefore  there  docs  arife 
a  Doubt,  whether  your  Lordfhip  will  not  dired 
us  to  have  a  Copy  after  the  Return  made,  which 
is  but  this  Day. 

Mr.  Phipps.  If  your  Lordfliip  pleales  to  (pare 
me  a  Word  of  the  fame  fide  :  We  take  it,  that 
by  this  Ad  of  Parliament  the  Jury  muft  be  duly 
returned  before  the  Pannel  is  delivered  to  us. 
Now  the  Return  is  the  Anfwer  that  is  Indorfed 
upon  the  Writ  with  the  Pannel  annexed,  and 
dcliver'd  into  Court ;  for  the  Return  is  to  the 
Court,  and  till  it  be  delivered  into  Court,  it  can- 
not properly  be  faid  to  be  a  Return.  We  ac- 
knowledge the  Copy  of  this  Pannel  has  been  de- 
livered unto  us,  two  or  three  Days  ago.  But  the 
Venire  being  not  returned  till  to  Day,  we  think 
we  have  not  a  Copy  of  the  Pannel  within  the 
Intent  oi\  and  according  to  the  Ad  of  Parliament. 
And  I  defire  to  put  your  Lordfhip  this  Cafe  : 
This  Ad  of  Parliament  does  likewife  provide, 
that  the  Prifbner  fhould  have  a  Copy  of  his  In- 
didment  five  Days  before  his  Trial,  to  enable 
him  to  confult  with  his  Council  how  to  plead  and 
defend  himfelf ;  fuppofe  then  a  Copy  of  a  Bill 
that  is  intended  to  be  prefented  to  the  Grand 
Jury,  be  deliver'd  to  the  Perfbn  accufed  five 
Days  before  the  Grand  Jury  are  to  meet,  and 
they  afterwards  meet,  and  find  it,  and  the  Party 
is  brought  immediately,  and  arraign'd  upon  it  : 
This  is  a  true  Copy  of  the  Indidment,  yet  cer- 
tainly the  Intent  of  the  Ad  of  Parliament  is  not 


anfwered,  for  it  was  not  a  true  Copy  of  the  In- 
didment at  the  Time  it  was  deliver'd.  And  I 
take  this  Cafe  to  be  under  the  fame  Reafbn.  This 
is  not  a  Pannel  duly  returned,  till  now  ;  and 
therefore  by  Confequence  we  have  not  that  Ad- 
vantage that  this  Ad  of  Parliament  intended  to 
give  us ;  for  which  Reafbn  we  humbly  appre- 
hend we  ought  not  to  be  tryed  to  Day  ;  which 
we  fubniit  to  your  Lordfhip. 

L.  C.  J.  What  fay  you  to  it,  Mr.  Attorney. 

Mr.  Attor.  General.  My  Lord,  with  Sr  Thomas 
Submiflion,  this  Objedion  will  receive  Trevor, 
a  very  plain  Anfwer.  If  I  underftand  it  aright, 
they  lay  that  they  ought  to  have  a  Copy  of  the 
Pannel  after  it  is  returned,  and  that  it  cannot  be 
laid  to  be  duly  delivered,  according  to  the  Provi- 
fion  in  this  Ad  of  Parliament,  till  after  the  Venire 
facias  be  duly  returned  into  the  Court,  and  then 
they  are  to  have  it  two  Days  before  they  are  tried. 
They  lay  the  Venire  facias  is  returned  but  to  Day, 
and  fb  the  Copy  delivered  to  them,  is  not  purlii- 
ant  to  the  Ad  of  Parliament ;  and  lo  they  cannot 
be  tried  to  Day  :  This  T  take  to  be  the  Objedion. 
But  with  Submiflion,  My  Lord,  it  will  be  plain 
both  by  the  Words  of  the  Ad,  and  the  Realbn 
and  Intention  of  it,  that  there  is  no  Occafion  at 
all,  nor  no  Neceflity  of  having  the  Writ  returned 
before  the  Copy  of  the  Pannel  be  delivered.  The 
Words  of  the  Ad  of  Parliament  are  thefe  ;  'that 
e'very  Perfon  and  Perfons  "who  Jhall  be  accujed,  in- 
diSied,  and  tried  for  Ireafon,  or  Mijprifcn  oftrea- 
fon,  after  the  2 ^th  of  MsiXch,  (j6,JImII  ha-ve  Copies 
of  the  Pannel  of  the  Jurors  who  are  to  try  them,  du- 
ly returned  by  the  Sheriff,  and  delivered  to  them  two 
JDays  before  they  be  tried.  Now,  firft.  My  Lord, 
I  think  it  is  apparent  what  the  Meaning  and  De- 
fign  of  the  Ad  of  Parliament  was,  that  the  Pri- 
foner  fhould  know  two  Days  before  the  Trial,  who 
were  the  Jury  that  were  to  pals  upon  him,  that 
he  might  have  an  Opportunity  to  confider  how 
he  fhould  make  his  Challenges  as  he  thought  fit, 
and  Time  to  enquire  into  the  Qualifications  of 
them,  that  if  there  were  any  particular  Ground 
of  Challenge,  he  might  not  lole  that  Benefit ;  ib 
that  if  he  has  a  Copy  of  the  Pannel  array 'd  by 
the  Sherriff,  which  is  afterward  returned  by  the 
Sherriff  into  Court,  and  there  is  no  "Variation  of 
that  Pannel  afterwards ;  then  certainly  the  End 
and  Intent  of  the  Ad  is  entirely  purfued:  For  by 
that  Means^the  Prifoner  has  the  Names  of  all  the 
Jury  returned,  and  are  afterwards  called,  and  has 
a  full  Opportunity  of  making  luch  Challenges  as 
he  thinks  fit.  And  as  the  Reafbn  and  Intent  of 
the  Ad  is  anfwered  by  this  Conftrudion,  {o  the 
very  Words  of  the  Ad  are  anfvvered  :  For  it  is 
not  laid  in  the  Ad,  that  he  (hall  have  a  Copy  of 
the  Pannel  after  it  is  return'd,  but  it  is  faid  a  Copy 
of  the  Pannel  duly  returned  by  the  Sheriff  j  that 
is,  when  the  Sherriff  has  arrayed  a  Pannel,  then 
he  is  to  have  a  Copy  of  that  Pannel ;  and  if  af- 
terwards the  Sheriff  return  the  lame  Pannel  into 
Court,  is  not  this  a  Copy  of  the  Pannel  duly  re- 
turn'd ?  With  SubmifEon  it  is,  and  fufficient  to 
anlwer  both  the  Words  and  Intention  of  the  Ad 
of  Parliament.  It  is  true.  My  Lord,  if  the  Ad 
of  Parliament  had  faid  he  fhould  have  a  Copy  of 
the  Pannel  after  it  was  return'd,  then  we  cou'd 
not  have  laid  but  that  the  Objedion  wou'd  hold. 
But  when  the  Words  are  general,  and  it  is  molt 
reafbnable  to  be  interpreted  that  the  Copy  is  to 
be  delivered  when  the  Array  is  made,  becaufe 
that  anfwers  the  Intent  and  End  of  the  Ad  of 
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Parliament,  whicli  was  to  enable  the  Prifbner  to 
make  his  Ch-illcnges,  we  take  that  to  be  iuffici- 
ent;  and  if  another  Interpretation  fhou'd  be  made, 
it  wou'd  render  the  Trial  in  iiich  Cales  liable  to 
all  the  Miichiefi  in  the  World,  and  make  it  im- 
pradlicablc   that  any  Perfon  flion'd  be  tried  ;  at 
leaft  it  wou'd  introduce  a   new  Method  of  Pro- 
ceedings that   never  was  pradlifed,   nor  ought  to 
be  introduced,  unlefs   this  Adl  of  Parliament  by 
expreis  Words,  had   appointed  and  conftituted 
fuch  a  new  Method  ;  and  we  fuppofe  your  Lord- 
fliip  will  never  make  any  fuch  ConftruAion,  that 
the  KQc  intended  a  new  Method,    unlets  exprefly 
declared  ;    for  if  it  were,   as  they  would  have  it, 
that  the  Copy  of  the  Pannel  was  not  to  be  deli- 
vered till  after  the  Return  of  the  Writ,  then  the 
Prilbner  cannot  be  tried  upon  the  Return  of  the 
Writ ;  for  upon  the  Return  of  the  Writ,  the  Jury 
muft  be  brought  to  the  Bar,  the  Prifbner  niuil:  be 
brought  to  the  Bar,  and  adjourned  over  to  a  fur- 
ther Time,  that  in  the  mean  Time  a  Copy  may 
be  delivered  to  them.    I  believe  that  they  can  ne- 
ver fhow  any  Prefident  that  there  was  fuch   an 
Adjournment  of  a  Jury  of  Life  and  Death,  over 
to  another  Day,  for  a  Perlbn  to  have  a  Copy  of 
the  Pannel,  to  enable  him  to  his  Challenges ;  and 
either  that  muft  be  the  Confcquence,  or  elfe  the 
Jury  muff  not  come  upon  the  Return  of  the  Ve- 
nire facias^  but  there  muft  go  a  Habeas  Corpora, 
and  the  Prifbner  tried  upon  that  Habeas  Corpora : 
For  firft  there  muft  be  the  Return  of  the  Writ, 
then  the  Copy  of  the  Pannel  delivered,  then  the 
Habeas  Corpora  returnable  another  Day  ;  and  up- 
on that  the  Trial  muft  be  had :  But  I  believe  there 
can  be  no  Inftance  given  of  a  Trial  for  Treafbn 
upon  a  Habeas  Corpora.     Now   if  the  Parliament 
had  intended  that  they  would  not  have  the  Copy 
of  the  Pannel  deliver'd  till  after  the  Return  of 
the  Venire  facias,  they  would  certainly  have  ex- 
prefs'd  and  provided  how  the  Method  of  Trial 
fhould  have  been  j  that  is,  that  either  the  Jury 
fhould  have  been  adjourn'd  over  till  another  Day, 
or  elfe  brought  to  the  Bar  upon  a  Habeas  Corpora ; 
which  is  the  only  way  that  can  be  thought  of. 
Indeed,  My  Lord,  I  do  agree,  that  if  the  Sheriff 
fhould  give  a  Copy  of  the  Pannel,  and  afterwards 
Ihould  vary  that  Pannel,  tho'  but  in  one  Name, 
that  would  not  anf\ver  the  End  of  the  Ad  of 
Parliament,    becaufe  the  Prifbner  is  deprived  of 
the  Opportunity  of  knowing  the  Name  of  the 
Perfon  that  he  fo  altered,  in  Order  to  his  making 
his  Challenges  againfl  him :   But  if  the  Sheriff  do 
return  the  lame  Perfbns  that  are  in  that  Copy  de- 
livered to  the  Prifbner,  then  we  do,  to  all  In- 
tents and  Purpofes,  anfwer  the  End  of  the  Adt 
of  Parliament,  and  avoid  the  abfurd  Conftruition 
that  they  would  make  of  this  Adt  for  the  Chang- 
ing the  Method  of  Trials,  and  no  Body  can  well 
tell  what  Method  fhou'd  be  purfued :  But  certain- 
ly if  the  Act  of  Parliament  intended  a  new  Me- 
thod (hou'd  be  purfued,  they  wou'd  have  defcri- 
bed  and  fettled  what  it  fhou'd  be. 

Sir  John  Hawles.  Mr.  ScUicitor  General,  If  your 
Lordfliip  pleafes  to  fpare  me  a  Word  of  the  fame 
fide ;  My  Lord,  this  is  an  Objedtion  that  has  been 
forefeen,  and  I  think  has  been  prevented ;  for, 
with  Submiflion,  I  take  it,  the  Ad  has  been  fuffi- 
ciently  anfvvered  both  as  to  the  Words,  and  as  to 
the  Intent  of  it  in  the  Prifbners  having  the  Copy 
of  the  Pannel  before  the  Jury  be  returned  ;  there 
muft  be  filch  a  Thing  as  a  Pannel  array'd  before 
the  Jury  be  fummon'd,  and  therefore  it  is  luflici- 


cnt  that  the  Prifoncr  have  a  Copy  of  that  Pannel 
fo  many  Dajs  before  his  Trial  •  which  was  only 
intended  for  that  particular  Reafon,  that  he  might 
be  provided  fufficicntly  to  make  his  legal  Challen- 
ges.    Certainly  within  the  Intent  of  the  Ad  of 
Parliament  it  is  well  enough  if  he  had  but  a  Copy 
of  the  Pannel  two  Days  before  the  Return  of  the 
Writ,  provided  the  Jury  was  not  alter'd  that  was 
array'd,  nor  any  other  Names  put  in  but  thofe 
that  he   had  a  Copy  of  before  :  Now,  my  Lord, 
I  think  this  Ad  of  Parliament  muft  be  taken  ac- 
cording to  the  Intent  and  Meaning  of  it,  or  elfe  it 
will  bear  hard   upon  the  Prifbner,    and   harder 
fure  than   it  was  dcfigned  it  fliould  :  This  Ad 
fays,  he  fhall  have  a  Copy  of  his  Indidment  fo 
many  Days  before  his  Trial ;    now  I  would  fain 
know   whether  they    would   have    it  conflrued, 
that  the  Copy  does  not  need  to  be  delivered  till 
after  IfTue  joyn'd,  which  muft  be  if  their  Dodrine 
hold  true,  that  the  Ad  is  to  be  conftrued  accord- 
ing to  the  ftrid  Letter  of  it,  for  Trial  is  the 
Trial  of  the  IfTue  ;  what  if  the  Indidment  be  deli- 
vered five  Days  before  the  Trial,  tho'  after  Iffue 
joyn'd,  it  is  well  enough  according  to  flich  an  Ex- 
pofition,  for  the  arraigning  of  the  Prifbner  is  no 
Part  of  the  Trial,  and  yet  it  was  the  Intent  of 
the  Parliament  that  he  fliould  have  a  Copy  of  the 
Indidment  five  Days  before  he  was  arraigned,  and 
that  for  this  Reafon,  becaufe  he  might  have  Seve- 
ral Pleas  to  plead  and  Objedions  to  make  before 
he  pleaded  the  General  Iffue  ,  he  might  have  Pleas 
in  Abatement,  which  after  Plea  pleaded  of  Not 
guilty  he  could  not  have  the  Advantage  of,  nor 
could  he  afterwards  move  to  quafh  the  Indidment, 
which  he  might  otherwife  have  good  Reafon  for, 
if  he  had  the  Copy  before  he  was  put  to  plead  ; 
fb  that   I  take  it  the  Ad  is  to  be  interpreted 
every  where  according   to  the  Intention  of  it, 
and  the  Prifoner  at  the  Bar,  according  to   the 
Intention  of  the  Ad,  has  had  a  Copy  of  this  In- 
didment five  or  fix  L'ays  before  his  Arraignment, 
and  therefore  we  have  aded  according  to  the  Pur- 
pofe  and  Meaning  of  the  Parliament,  and  likewife 
he  has  had  a  Copy  of  the  Pannel  of  the  Jurors 
that  are  to  try  him,  which  is  duly  returned  by 
the  Sheriff,    which  is  likewife  according  to  the 
Ad  of  Parliament.     As  for  what  they  fay  that 
even  a  Copy  of  the  Indidment  before  it  be  found 
would  not  be  good  according  to  this  Ad  ;    that's 
true,  but  the  Cafe  is  not  the  fame,  nor  the  Rea- 
fon of  the  Cafe  alike  between  that  and  the  Pan- 
nel of  a  Jur}',  becaufe  it  is  fufficient  in  Law  to 
make  it  a  good  Pannel  if  it  be  array'd  by  the 
SherrifF  before  the  Jury  be  lummoned,  for  the 
Sheriff  muft  array  and  compleat  his  Pannel  to 
let  his  Bailiff  know   who    muft   be  fummoned  ; 
but  in  the  Cafe  of  an  Indidment,  tho'  a  Bill  be 
firft  form'd  by  the  Clerk,  yet  it  is  not  look'd 
upon  as  a  formal  Indidment  in  point  of  Law 
till  it  be  found  by  the  Jury  as  their  Verdid,  and 
preferred  to  the  Court ;   and  it  is  not  necefTary 
that  this  Indidment  fhould  be  formed  for  the  Jury 
before  they  find  it,  for  they  are  properly  to  make 
their  own  Prefentments  themfehes ;  and  the  an- 
cient Pradice  was,  that  they  only  prefented  the 
Fad,  and  the  Matter  was  put  into  Form  after- 
wards by  the  Court,    and  in  many  Cafes  it  is  fb 
at  this  Day,   as  we  have  had  fbme  Inftances  late- 
ly ;    but  as  to  the  arraying  of  a  Pannel  it  alwa)^s 
was  fo,  and  always  muft  be  fb  array'd  by  the 
Sheriff  before  the  Jury  fummoned,  and  there's 
the  Difference  between  the  giving  a  Copy  of  an 
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Indidincilt  and  the  Copy  of  a  Pannel,  the  one 
is  taken  Notice  of  in  Point  of  I.aw  to  be  ne- 
ccflaO')  '■^'^  other  is  not.  This  giving  a  Copy 
of  the  Pannel,  my  Lord,  we  lay  is  within  the 
Intent  of  the  Aft,  which  was  only  to  enable 
Ferfbns  accufed  to  make  their  juft  Challenges, 
and  that  they  may  as  well  do  when  a  Copy  is 
delivered  after  it  is  array 'd  by  the  Sheriff,  as, 
when  it  is  return'd  by  the  Sheriff,  and  being  fo 
done,  with  SubmifTion,  it  is  well  done  within 
the  Woids,  and  within  the  Intent  of  this  Ad 
of  Parliament. 

Mr.  Conyei-s.  My  Lord,  the  Words  of  this  Ad 
of  Parliament,  are,  that  they  fhall  have  a  Copy 
of  the  Pannel  of  the  Jurors  who  are  to  try  them, 
duly  returned  by  the  Sheriff,  and  delivered  to 
them,  and  this,  two  Days  before  the  Trial :  My 
Lord,  that  this  is  the  Pannel  of  the  Sheriff  of 
the  Jurors  that  are  to  try  them,  aflbon  as  it  is 
array 'd,  has  been  obferv'd  already ;  now  it  would 
be  a  forc'd  Conftrudion  to  conftrue  thefe  Words 
that  follow,  duly  returned  by  the  Sheriff,  to  be 
meant,  that  a  Copy  fhould  be  delivered  after 
the  Jury  is  returned,  becaufe  that  would  be  a 
Delay  of  Juftice,  and  keeping  off  the  Trial  longer 
than  was  intended  by  this  Ad  of  Parliament,  and 
more  than  will  anfwer  the  End  of  this  Law;  for 
the  End  of  it  was  to  give  the  Prifbner  all  Bene- 
fit and  Advantage  of  Exceptions  againft  any  of 
thole  that  were  to  try  him,  and  if  he  has  this 
Pannel  two  Days  before  his  Trial,  he  has  that 
Benefit  the  Law  intended  him.  Now,  my  Lord, 
as  to  what  has  been  laid  of  an  Indidment,  which 
by  this  Law  he  is  to  have  a  Copy  of  too,  that  is 
plainly  quite  another  Cale ;  for  it  is  not  an  In- 
didment till  it  be  found,  and  {o  anlwers  not  the 
Words  nor  Intention  of  the  Ad  till  found  by  the 
Grand  Jury ;  till  then  it  is  not  a  Copy  of  his 
Charge,  and  therefore  by  no  Conftrudion  can  it 
be  called  a  Copy  of  the  Indidment.  I  think  I 
need  not  trouble  Your  Lordfhip  any  further  in 
this  Matter,  becaule  this  Objedion  was  foreleen, 
and  has  been  already  confidered  of  by  the  Court 
upon  the  Prilbner's  Arraignment. 

Sir  jB.  Shower.  My  Lord,  in  Anfwer  to  what 
Mr.  Sollicitor  has  faid,  that  there  is  as  much  Rea- 
Ibn  to  exped  that  the  Copy  of  the  Indidment 
Ihould  not  be  delivered  till  after  Plea  pleaded,  as 
that  the  Pannel  fhould  not  be  delivered  till  after 
the  Jury  return'd,  becaule  in  the  Cale  of  the 
Indidment  it  is  laid  fo  many  Days  before  the 
Trial,  and  the  Trial  cannot  be  till  IlTue  joyn'd, 
there  can  be  no  Weight  in  that  Objedion  at  all  ; 
for  the  Words  of  the  Ad  are  quite  differently 
penned  in  the  Cafe  of  the  Indidment,  from  what 
they  are  in  the  Cafe  of  the  Pannel ;  for  tho'  it  be 
laid  it  Ihould  be  done  five  Days  before  the  Tri- 
al, yet  it  is  added,  in  Order  to  the  advifing  with 
Council  how  to  plead,  which  niuft  be  before 
Pica  pleaded,  and  therefore  it  mull  be  ablblutely 
neceflary  to  be  done  before  the  Arraignment.  My 
Lord,  I  have  propoled  my  Doubt,  it  may  have 
Conlequences  on  the  one  Side  and  the  other,  we 
fubmit  intirely  unto  your  Lordfhip's  Judgment ;  it 
is  a  new  Law,  and  never  has  received  any  Opi- 
nion; the  Words  of  it  are,  duly  return'' d  by  the 
Sheriff,  and  the  Queflion  is,  Whether  a  Copy  of 
tlie  Pannel  upon  the  Array  before  it  be  return'd 
be  a  Copy  of  the  Pannel  duly  return'd,  tho'  the 
fame  Pannel  be  afterwards  duly  returned. 

Mr.  Phipps.  My  Lord,  Mr.  Attorney  General 
owns,  that  the  Pannel  after  it  is  arrayed  may  be 


amended  and  altered  by  the  Sheriff,  and  it  was  ne- 
ver intended  by  this  Ad  of  Parliament,  that  any 
Copy  of  the  Pannel  Ihould  be  delivered  to  the  Pri- 
foncr  but  of  thofe  Men  that  were  really  returned  ; 
io  that  we  take  it  we  ought  to  have  it  two  Days 
after  the  Return  and  before  the  Trial ;  for  cer- 
tainly it  muft  be  a  Copy  of  the  Men  returned, 
which  if  the  Sheriff  may  alter  at  any  Time  before 
the  Return,  the  Intent  of  the  Ad  of  Parliament 
can  never  be  anf^vered  by  any  Copy  but  w  hat  is 
a  true  Copy  of  the  Return.  Mr.  Cmyers  would 
anfwer  the  Objedion  that  I  made  about  a  Copy 
of  the  Indidment  by  this,  that  it  is  not  an  In- 
didment till  it  be  found  by  the  Jury ;  but  I  think 
it  is  no  Anfwer  to  our  Objedion  at  all,  tho'  it 
be  but  a  Copy  of  the  Bill  intended  to  be  pre- 
fented  to  the  Grand  Jury,  yet  if  the  Grand  Jury 
afterwards  find  it,  it  is  as  true  a  Copy  of  the  In- 
didment, as  this  is  a  Copy  of  the  Jury  intended 
to  be  returned,  and  afterwards  returned.  As  to 
what  they  lay,  that  this  will  introduce  a  new 
Method  of  Trial,  contrary  to  all  Form  or  Pro- 
ceedings, that  can  be  no  Objedion  neither ;  for 
if  it  be  fb,  we  can't  tell  how  to  help  it,  the  Par- 
liament have  thought  fit  to  have  it  16,  and  we 
muft  fubmit  to  take  it  as  the  Law  has  made  it : 
If  there  be  a  Necellity  for  a  Habeas  Corpora  upon 
the  Provifion  made  in  this  Ad,  fb  it  muft  be,  for 
we  muft  take  the  Law  as  it  is.  We  fubmit  our 
Objedion  to  your  Lordfhip  ;  we  think  we  have 
not  had  the  Benefit  of  this  Law. 

Mr.  Cowper.  Surely,  my  Lord,  what  Mr.  Phipps 
has  now  laid  has  no  Weight  in  it ;  that  becaule 
the  Sheriff  had  it  in  his  Power  to  alter  the  Pannel 
before  it  was  returned,  that  therefore  this  is  not 
now  a  true  Copy  of  the  Pannel  of  the  Jurors 
who  are  to  try  the  Prilbner,  duly  returned  by 
the  Sheriff;  which  are  the  Words  in  the  Ad.  It 
is  true,  if  the  Sheriff  had  in  fad  altered  the  Pan- 
nel from  what  it  was,  and  return'd  it  fo  altered 
into  Court,  no  doubt  of  it  the  Prilbner  would  be 
very  well  intitled  to  make  this  Objedion,  that  he 
had  not  a  Copy  of  the  Pannel,  or  the  Names  of 
the  Jurors  that  were  lummoned  to  try  him  ;  but 
now  we  can  aver,  that  we  have  purfued  this  Ad  j 
of  Parliament  literally ;  for  in  Anlvver  to  their  J 
Objedion,  we  may  ask  this  Queftion  of  them  up- 
on the  Words  of  the  Ad,  Have  you  not  had  a 
true  Copy  of  the  Names  of  thole  that  are  to 
try  you,  and  are  duly  returned  by  the  Sheriff 
for  that  Purpofe  ;  and  was  not  that  Copy  dili- 
vered  unto  you  above  two  Days  ago  ?  They  can- 
not lay  they  have  not  had  it  lb,  and  if  they  can- 
not lay  fo.f  then  both  the  Words  and  Meaning 
of  the  Ad  of  Parliament  are  in  every  relped  an- 
fwered  ;  if  when  the  Jury  come  to  be  called  the 
Prilbner  finds  the  Pannel  to  be  altered,  he  has 
Realbn  to  objed,  and  will  have  the  Benefit  of 
the  Objedion,  that  he  has  not  that  Advantage 
which  the  Law  intended  him,  but  till  that  prove 
to  be  the  Fad,  we  think  here  is  a  full  Compli- 
ance with  this  Law. 

Mr.  Soil.  Gen.  Sir  Barth.  Shower  miftakes  my 
Objedions  about  the  Copy  of  the  Indidment ;  for 
we  lay,  if  the  Intent  of  the  Ad  of  Parliament 
be  complied  with,  it  isfufficient,  elpecially  where 
the  Words  are  any  way  doubtful ;  according  to 
the  Words  of  this  Ad  of  Parliament,  a  Copy  of 
the  Indidment  need  to  be  delivered  but  five 
Days  before  the  Trial ;  but  it  appearing  thatt 
the  Intention  of  thele  Law-makers  was,  that  he 
fhould  have  a  Copy  of  the  Indidment  to  enable 
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hiin  to  plead  to  it  if  he  had  Caufc,  therefore 
the'  tlic  Words  be  before  the  Trial,  we  have  ta- 
ken it  that  he  fhould  have  a  Copy  five  Days  be- 
fore his  Arraignment,  and  fb  \vc  ha\c  complied 
with  the  Meaning  of  the  Law  in  that  point,  as 
we  have  alio  in  this,  which  was,  we  take  it, 
only  to  enable  the  Prilbner  to  make  his  Chal- 
lenges, and  if  that  be  done  two  Days  before  his 
Trial,  with  Submiflion,  it  fully  anfwcrs  this 
Law. 

L.  C.  J-    Have  you  done  Gentlemen  ? 
Comic.    Yes,  my  Lord. 

L.  C.  J.    'I'hen  look  you,  Sir  B.  Shower,  as  to 
this  Point  that  you  now  infift  upon,  we  have  had 
it  under  Confideration  heretofore  ;    we  were  here 
this  Day  feven-night,    and   then  we   did  confider 
in  what  Method  we  fhould  proceed,    fb  that  the 
Prifbner  might  have  the  Benefit  intended  him  by 
this  Ad:  of  Parliament:     The  Adl  of  Parliament 
does  defign  in  the  firft  place,    that  every  Prifbner 
that  is  to  be  tryed  for  High-Trealbn  fhould  have 
a  Copy  of  his  Indictment,    at  leaft  five  Days  be- 
fore  the  Trial,   that   I  think   was   all   that   the 
Makers  of  this  Adl   of  Parliament   intended  at 
the  firfl ;  but  then  there  being  fubfequent  Words, 
which  fhew  the  Reafbn  why  they  gave  him  the 
Copy  fb  long  before  the  Trial  ,    which  is,  that 
he  might  advife  with  his  Council  what  to  plead  ; 
there  Words  we  conceive  have  given  the  Prifbner  a 
further   Time  than  what  was  originally  intended, 
therefore  we  have  thought  it  necefTary  that   the 
Prifbner  fhould  have  a  Copy  of  his   Indidment 
five  Days  before  he  be  arraigned,  which  is  five 
Days  before  he  was  put  to  plead  ;  and  your  Cli- 
ent,   the  Prifbner  at  the  Bar,   has  had  the  Bene- 
fit of  this  Adt  in  that  refpedl  before  we  arraigned 
him  i    then  after  he  has  pleaded,    the  Queflion 
vv^as,    when  he  was  to  have  a  Copy  of  the  Pan- 
nel :    Now  the  Defign  of  this  AA  of  Parliament 
was.    That  the  Prilbner  fhould  have   a  Copy  of 
the  Pannel  two  Days  before  his  Trial,    in  Order 
that  he  might  confider  of  the  Perfons  that  were 
to  try  him ;    that   he  might   inform   himfelf  of 
their   Qualities,  Tempers,  and  Dilpofitions  ;  that 
ib  he  might  make  ufe  of  the  Benefit  the  Law  gives 
him   of  Challenging   Five   and   Thirty,    without 
fhewing  any  Caufe,  if  he  did  not  like  the  Men, 
and  as  many   more  as  he  fhould  think  he  had 
good  caufe  to  challenge :    Now  in  this  Cafe,  the 
whole  Defign  of  this  Adl  of  Parliament   is  an- 
fwered,  for  he  has  had  a  Copy  of  the  Pannel,  as 
you  your  felves  acknowledge,  two  Days  before 
the  Day  of  his  Trial,  fb  that  he  has  the  full  Be- 
nefit that  the  Ad:  of  Parliament  intended ;  he  is 
by  this  Copy  as  well  enabled  to  make  his  Chal- 
lenges as  the  Law  defign'd  he  fhould  be,  and  has 
had  the  fame  Time  allowed  him  that  the  A61  of 
Parliament  meant  he  fhould  have  5    then  fuppo- 
fing  the   Defign   of  this  Act   of  Parliament  be 
fully  anfwered  and  complied  with  in  the  Cafe, 
The  next  Queftion  is,    whether  the  Words  of 
the  Act  are  latisfied,  for  we  would  be  very  loth, 
in  a  Cafe  of  this  Nature,    where  an  Ad  of  Par- 
liament intends  a  Favour  to  a  Prifbner  that  ftands 
at  the  Bar  for  his  Life,    to  abridge  him  of  any 
Part  of  that  Favour  which  the  very  Words  of 
the  Ad  would  allow  him,   tho'  the  Intent  of  the 
Ad  of  Parliament  were  anfwered  otherwife:  Now 
in  the  firft  place  it  is   obfervable,   that  the  Ad 
of  Parliament   does  not  fay,    that  the  Prifbner 
fhall  have  a  Copy  of  the  Return,     nor  does  it 
fay,  he  fhall  have  a  Copy  from  the  Court,   but 
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he  fhall  have  a  Copy  of  the  Pannel  of  the  Jurors 
duely  returned  that  are  to  try  him ;  now  if  the 
Sheriff  array  his  Pannel  feveral  Days  before  the 
Trial  upon  the  Venire  facias,  and  does  give  him  a 
Copy  of  that  very  Pannel,  which  Pannel  is  after- 
wards returned  in  Court,  has  not  he  then  a 
Copy  of  the  Pannel  duely  returned  ?  Does  not 
this  anfwer  all  the  Words  of  the  Ad  ?  For  you 
your  felves  fay  that  it  is  not  faid  in  the  Words 
of  the  Ad,  that  the  Copy  fhall  be  delivered  after 
the  Pannel  returned,  nor  does  there  need  a  Copy 
of  the  very  Return.  Surely  we  muft  not  carry  it 
farther  than  the  Words,  if  the  Meaning  be  complied 
with,  and  we  think  this  anf\vers  both  Words  and 
Meaning  :  It  is  a  Copy  of  the  Pannel,  and  a 
Copy  of  that  Pannel  that's  duely  returned.  Now 
to  make  another  Conftrudion  would  indeed  not 
only  alter  the  ufiial  Courfe  of  Trials,  but  be  con- 
tradidory  to  the  very  Procefs  it  felf.  We  are  by 
the  Courfe  of  Law  to  award  Procefs  to  fummon  a 
Jury  to  appear  at  a  certain  Time,  to  try  the  IfTue 
joined  between  the  King  and  the  Prifoner ;  and 
yet  when  we  have  done  this,  and  the  Jury  there- 
upon are  fummoned  and  do  appear,  they  may 
go  as  they  came ;  for  the  Iffuc  cannot  be  try'd, 
becaufe  after  the  Return,  the  Prifbner  muft  have 
a  Copy  of  the  Pannel  two  Days  before  he  can  be 
tried.  I  do  think  the  Defign  of  the  Ad  of  Par- 
liament, and  the  very  Words  of  the  Ad  are  fully 
fatisfied  in  giving  a  Copy  of  the  Pannel  two  Days 
before  the  Return.  We  had  this  Matter  under 
our  Confideration  before,  and  upon  Debate  among 
our  felves,  we  did  think  fit  to  award  the  Precept 
returnable  this  Day,  and  refblved  to  try  the  Pri- 
lbner this  Day,  unlefs  better  Reafbns  were  offered 
us  to  alter  our  Opinion,  and  we  are  not  fatisfied, 
that  any  fuch  better  Reafbn  has  been  given,  but  that 
this  Trial  ought  to  go  on,  the  Prifbner  having 
the  full  Benefit  that  was  defigned  him  by  this  Ad 
of  Parliament.  And  the  Giving  a  Copy  of  the  Pan- 
nel that  is  return'd,  tho'  before  the  Return,  fuffici- 
ently  fatisfies  the  Words  of  the  Ad :  No  other  Con- 
ftrudion  can  be  made  without  great  Abfurdities  : 
This  is  my  Opinion. 

Sir  B.  Shower.  My  Lord,  I  hope  we  fhall  be  ex- 
cufed  for  our  Client,  we  have  another  Doubt  to 
propofe  to  the  Court. 

L.  C.  J.  You  have  had  my  Opinion  upon  this 
Point,  if  my  Lords  and  Brothers  are  of  another 
Opinion,  they  will  tell  you. 

Judges.  No  my  Lord,  we  are  all  of  the  fame 
Opinion. 

L.  C.  J.  My  Lord  Chief  Jufirice  of  the  Common 
Pleas,  and  my  Brothers  are  all  of  the  fame  Opi- 
nion. 

Sir  B.  Shower.  My  Lord,  we  fay  we  have  ano- 
ther Doubt  to  propofe  upon  this  Ad  of  Parlia- 
ment :  It  is  a  new  one,  and  never  put  in  Pradice 
till  now,  and  therefore  we  hope  your  Lordfhip  will 
pleafe  to  excufe  us,  if  we  offer  our  Objedions, 
becaufe  there  has  yet  never  been  a  Determination 
about  it,  and  we  are  alTigned  of  Council  by  your 
Lordfhip. 

L.  C.  J.  Never  make  Apologies,  Sir  Bartbolo' 
mew,  for  it  is  as  lawful  for  you  to  be  of  Councit 
in  this  Cafe,  as  it  is  in  any  other  Cafe  where  the 
Law  allows  Council.  It  is  expeded  you  ftiould  do 
your  befl  for  thofe  you  are  affigned  for,  as  it  is  ex- 
peded in  any  other  Cafe  that  you  do  your  Duty 
for  your  Client. 

Sir  B.  Shower.  My  Lord,  our  Exception  is  this, 
we  Cay  that  this  Trial  cannot  go  on  at  this  Time, 
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upon  this  K&.  of  Parliament,  becaufe  wc  have  no 
true  Copy  of  the  whole  Indidnient;  it  does  not 
appear,  in  the  Copy  we  ha\e  delivered  to  us,  be- 
fore whom  it  was  taken,  or  whether  it  was  taken 
at  aJ],  or  in  what  Place  it  was  taken ;  it  lays  only 
Middlefex  in  the  Margent,  and  then  Jnratores  fro 
Domino  Rege  pre  fait  ant :  '1  hat  might  be  before  the 
Juftices  of  the  Peace  at  the  Quarter-Seflions,  or  it 
might  be  at  the  Monthly-Seflions  at  Hicks's-Hall^ 
or  it  might  be  at  the  Scifions  at  the  Old-Baily,  or 
it  might  be  before  CommifTioners  of  Oyer  and  ^er- 
miner,  as  perhaps  it  really  was;  but  mn  confiat 
where  it  was  taken,  nor  how  it  comes  hither :  It 
mi<^ht  be  before  Your  Lordlhip  here,  as  we  believe 
it  was,  but  this  Copy  not  letting  us  know  where 
and  how  it  was  taken,  we  think  we  have  not  the 
Benefit  of  this  Law  ;  for  the  Party  accufed  is  by 
this  Act  of  Parliament  to  have  a  Copy  to  advife 
with  Council,   that  he  may  be  enabled  to  plead. 
And  that  is  the  Reafon  why  the  Words  of  this 
Act  are  lb  penned,  that  he  fliall  have  a  Copy  of 
the  whole  Indidment,  which  we  cannot  plead  to, 
unlels  we  know  where  it  was  taken,  if  we  fhould 
have  Occafion  to  plead  any  fpecial  Matter.     And 
befides.  My  Lord,  there  is  another  Reafon  why 
we  fhould  have  the  whole  Indidment  to  enable 
us  to  plead,   becaule  if  we  had  the  Caption,   it 
might  perhaps  appear,  that  the  Indictment  was 
taken  before  the  Time  of  the  Fact  alledged  in 
the  Indidment,  and  then  that  would  make  it  vi- 
cious; it  might  be  before  the  9th  of  February, 
when  this  Treafon  is  faid  to  be  committed,  and 
then  we  ought  not  to  be  brought  to  Trial.     Now 
the  Defign  of  this  Adt  of  Parliament,  in  giving 
the  Prifoncr  a  Copy  of  the  Indictment  ib  long 
before  the  Trial,  was  not  only  to  enable  him  to 
make  his  Defence  upon  the  Trial,  but  alio  to  ad- 
vile  with  Council  to  plead ;  for  fo  the  Words  are, 
the  better  to  enable  him  to  plead.    Now  we  lay 
to  anlwer  this  End,  it  is  neceflary  we  Ihould  have 
a  Copy  of  the  whole  Indidment,  as  it  Hands  be- 
fore Your  Lordfliip  in  Court.     And  another  Rea- 
Ibn  is  this,  it  is  no  Indictment,  unlefs  it  be  pre- 
fented  by  the  Jury,  as  their  Inquifition  upon  Oath, 
unto  fome  Court  that  has  Jurifdidion  of  the  Mat- 
ter :  What  we  have  delivered  to  us  is  only  a  Co- 
py of  a  Bill,  as  to  be  delivered  to  a  Grand  Jury, 
to  be  found  ;  mn  confiat,  that  it  is  found.     Now 
the  Intent  of  the  Adt  of  Parliament  being  to  give 
the  Prifoner  this  Advantage  to  enable  him  to 
plead,  he  may  have  feveral  Pleas,  of  which  he 
might  take  a  legal  Advantage  if  he  had  a  Copy 
of  the  whole,  which  he  knows  not  how  to  come 
at  now  ;  and  in  truth  it  is  very  neceflary,  becaule 
if  he  be  tried  upon  an  Indidtment  found  in  ano- 
ther Country,  then  thefe  Commiflioners  have  not 
a  legal  Authority  to  try  him  ;  and  if  the  Tryal 
Ihould  go  on,  and  he  be  acquitted,  he  is  fubjeCt  to 
be  indicted  and  tried  again,  and  never  can  relieve 
himfelf  by  the  Acquittal  upon  fuch  an  Indidtment 
before  Perlbns  that  had  no  Authority  to   try  him. 
1  doubt  he  can  never  plead  the  Acquittal,  be- 
caufe he  cannot  make  out  that  he  was  duely  tried 
and  acquitted  :  And  for  thefe  Realbns  we  humbly 
fiibmit  it  to  your  Lordfhip,  whether  we  have  had 
the  Benefit  of  this   Law,  in  having  a  Copy  of 
the  whole  IndiCtment  to  enable  us  to  plead  ;  and 
if  we  have   not,  till  we  have  that   Benefit,  we 
humbly  conceive  this  Trial  ought  not  to  go  on. 

Mr.  Pbipps.  My  Lord,  the  Qiieftion  is  w  hether 
the  Stjle  of  the  Court,  the  Perlons  before  whom 
it  was  taken,  and  to  whom  the  Prefentment  is 


made,  the  Time  when  it  was  taken,  and  the 
Place  where,  ought  not  to  appear  in  the  Indict- 
ment. This  Law  requiring  that  the  Fiifbner 
fhould  have  a  Copy  ol^  the  whole  IndiCtment  to 
enable  him  to  plead ;  for  if  it  fhould  happen, 
that  the  IndiCtment  w'as  taken  before  Peiibns  tliat 
had  no  JurifdiCtion,  then  I  believe  it  will  not  be 
denied  but  that  the  Prifoner  might  plead  to  the 
JurildiCtion,  and  there  might  be  leveral  other 
Pleas  that  he  might  take  Advantage  of.  I  would 
defire  to  know  of  the  King's  Council,  whether 
ever  they  law  a  Copy  of  an  IndiCtment  given  in 
Evidence,  or  pleaded  without  the  Caption.  It  is 
not  a  true  Copy  without  it ;  there  ought  to  be  the 
Time,  the  Place,  and  the  Style  of  the  Court  be- 
fore whom  it  is  taken. 

Mr.  At.  Gen.  Truly,  my  Lord,  I  think  I  need 
fay  no  more  to  this  Objection,  than  that  it  does 
not  come  at  a  proper  Time  ;  for  with  Submiflion, 
if  the  Prifoner  will  upon  this  ACt  lay  he  has  not 
had  a  Copy  of  his  IndiCtment  to  enable  him  to 
plead,  he  ought  to  have  taken  the  Advantage  of 
it  before  he  did  plead,  that  is  the  proper  Time 
for  him  to  objeCt  this  Matter  to  the  Court ;  for 
if,  after  he  has  had  fuch  a  Copy  as  this  Prifoner 
has  had,  he  does  fubmit  to  plead,  with  Submiflion 
it  is  too  late  to  come  at  his  Trial  and  make 
this  Objection,  he  cannot  be  received  to  make  it 
after. 

L.  C.  J.  That  is  a  full  Anfwer,  Mr.  Attor- 
ney. 

Mr,  y^t.  Gen.  I  think  it  is,  my  Lord,  with  Sub- 
miflion, not  that  we  would  wave  giving  other  An- 
Iwers  to  it,  if  it  were  in  a  proper  Time ;  but 
the  Method  of  proceeding  mull  be,  and  we  think 
we  have  no  Occafion  at  this  Time  to  fay  any 
Thing  more  to  this  Objection. 

L.  C.  J.  No,  no,  that  is  a  full  Anfwer  in  this 
Point ;  for  look  ye,  you  that  are  of  Council  for 
the  Prifoner,  when  once  you  have  pleaded,  you 
admit  you  have  had  a  Copy  ;  for  the  Copy  was 
given  you  to  enable  you  to  plead,  and  when  you 
have  pleaded,  you  have  pafs'd  by  all  Advantage 
that  you  could  have  from  the  Copy,  as  to  any 
Plea  that  you  can  make  :  For  it's  taken  for  grant- 
ed ye  had  a  Copy  to  enable  you  to  plead,  and  to 
advile  with  your  Council  about  it;  fince  you 
did  plead,  and  did  not  infift  upon  it  at  the  Time 
of  your  Arraignment  that  you  had  not  fuch  Copy. 
Sir  B.  Shower.  My  Lord,  we  have  propofed 
one  Doubt,  and  we  humbly  fubmit  it  to  the 
Court. 

Mr.  Sol.  Gen.  It  was  their  own  Fault  that  this 
Objection  was  not  made  in  Time. 

L.C.J.  That  Doubt  of  yours  may  ferve  at 
another  Time,  but  now  certainly  it  is  quite  out 
of  Time. 

Mr.  Sol.  Gen.  Nay,  my  Lord,  even  upon  the 
Arraignment  that  would  not  ferve  their  Turn  nei- 
ther. 

L.  C.  J.  We  will  not  enter  upon  that  now, 
pray  go  on  to  Iwear  the  Jury. 

CI.  of  Ar.  You  the  Prifoner,  look  to  your  Chal- 
lenges, as  I  told  you  before.  Cryer,  call  Sir  'Je- 
remy Samhrook. 

Cryer.  VoiiZ  a'veZ. 

Sir  B.  Shozvcr.  Mr.  Kookivood,  you  are  to  make 
your  own  Challenges. 

Rookwood.  I  do  not  challenge  him. 
CI.  of  Ar.  Then  hold  Sir  Jeremy  the  Book. 
Sir  Jer.  Sambrook.  My  Lord,  I  am  uncapabJe 
of  ferving  upon  this  Jury,  for  I  have  been  deaf 

this 


\6()6, 


for  High-Treafon. 


657 


thefe  ftveral  Years,  thefe  Dozen  Years  j  I  cannot 
hear  what  is  faid  in  Court,  though  I  am  now  fb 
near  the  Court,  I  could  not  hear  what  your  Lord- 
fhip  faid  ;  nor  what  was  laid  at  the  Ear.  I  have  a 
Certificate  here,  if  your  Lordfhip  pleale  to  have  it 
read  j  and  moft  of  the  Perfbns  of  Quality  here 
about  the  Court  know  it  to  be  true. 

Mr.  At.  Gen.     My  Lord,  I  am  afraid  it  is  fb. 

L.  C.  J.  Nay,  if  it  be  'io^  it  is  not  fitting  that 
he  fhould  be  upon  the  Jury,  when  he  can't  hear 
•what's faid:  You  mufl  e.vcufe  S\r  Jeremy Sambrook. 
Go  on  to  the  next. 

CI.  of  Ar.     George  Ford. 

Cryer.  Vous  aiiez. 

CI.  of  Ar.    Look  upon  the  Prifbner. 

Rook"£cod.    I  challenge  him. 

L.  C.  J.  Mr.  Ford,  you  niuft  not  go  away,  for 
you  are  upon  another  Pannel,  wherein  you  may  be 
employed,  tho'  you  are  now  challenged. 

CI.  of  Ar.    U  'lUiani  Underbill. 

Kookiv.  I  challenge  him. 

CI.  of  Ar.    IViUiam  Withers. 

K^ookiv.    I  challenge  him. 

CI.   of  At.  Samuel  Powell. 

Kook-w.   I  do  not  except  againft  him. 

CI.  of  Ar.    Then  fwear  Mr.  Powell. 

Cryer.  Look  upon  the  Prifoner.  You  fhall  well 
and  truly  try,  and  true  Deliverance  make  be- 
tween our  Sovereign  Lord  the  King,  and  the 
Prifbner  at  the  Bar,  whom  you  fhall  have  in 
Charge,  and  a  true  Verdid  give  according  to 
your  Evidence.     So  help  you  God. 

CI.  of  Ar.    'Thomas  French. 

Kookzv.    I  challenge  him. 

CI.  of  Ar.    John  IVolfe. 

Rookw.    I:  challenge  him. 

CI.  of  Ar.    James  Bodingtou, 

Rcok'x.    I  challenge  him. 

CI.  of  Ar.    John  Raymond. 

Rookrjo.    I  cnallenge  him. 

CI.  of  Ar.  Richard  MarJ/j.  (He  did  not  appear.) 

CI.  of  Ar.    George  Haws. 

Rookw.  I  challenge  him. 

CI.  of  Ar.  Francis  Barry. 

Rookw.    I  challenge  him. 

CI.  of  Ar.    Arthur  Baily. 

Rookwcod.  I  except  not  againfl  him.  ("He  was 
fwom.J 

CI.  of  Ar.   John  IVehber. 

Rookw.  I  do  not  except  againfl  him.  ("He  was 
fwom.J 

Cl.  of  Ar.    Thomas  Glover. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    Dormer  Sheppard. 

Rookw.   I  challenge  him. 

Cl.  of  Ar.    George  Tredway. 

Rookw.  I  do  not  except  againfl  him.  CHe  was 
fwom.J 

Cl.  of  Ar.   Matthew  Bateman. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.  Timothy  Thornbury. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    James  Parthericb. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.    Thomas  Freeman. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    Jofepb  Blithit. 

Rookw.  1  challenge  him. 

Cl.  cf  Ar.   Timothy  Lennoy. 

Rcckw.  I  have  nothing  to  fay  againfl  him.  (He 
"■ji'as  fwom.J 

Cl.  of  Ar.  Jchn  Harris. 
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Rookw.    I  do  not  except  againft  him.    ^//?  was 
fwom.J 

Cl.  of  Ar.  John  Btllers. 
Rookzv.    I  challenge  him. 

Cl.  of  Ar.    Richard  Bourne. 

Rookw.   I  challenge  him. 

Cl.  of  Ar.  George  Carter. 

Rookw.  I  do  not  except  againfl  him.  ^//i?  i^as 
fwom.J 

Cl.  of  Ar.    Francis  Chapman. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.   Alexander  Forth. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.    Thomas  Playfled. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    William  Etley. 

Rookw.  I  do  not  except  againfl  him.  (He  was 
fwom.J 

Cl.  of  Ar.  John  Marflj. 

Rookw.  I  have  nothing  to  fay  againfl  him.  (He 
was  fwom.J 

Cl.  of  Ar.  Samuel  Hooper.  (He  did  not  an- 
fwer.) 

L.  C.  J.   Did  Mr.  Hooper  appear  ? 

Cl.  of  Ar.  Yes,  my  Lord,  he  is  mark'd  as  appear- 
ing. 

L.  C.  J.  Then  you  ought  to  call  him  again,  and 
fet  a  Fine  upon  his  Head. 

Cl.  of  Ar.  Ciyer,  caW  Samuel  Hooper. 

Cryer.  Samuel  Hooper,  come  into  Court  and  give 
your  Attendance  upon  Pain  of  ten  Pbund,  for  the 
Court  has  recorded  your  Appearance. 

Cl.  of  Ar.    John  Hall. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.    Nicholas  Roberts. 

Rookw.   I  challenge  him. 

Cl.  of  At.   William  Partridge. 

Rookw.  I  challenge  him. 

Sir  B.  Shower.  How  many  has  he  challenged  Mr. 
Hardejly  ? 

Cl.  of  Ar.  I  will  tell  you  Sir  Bartholomew, — he 
has  challenged  24. 

Sir  B.  Shower.    Well  then,  go  on,  Sir. 

Cl.  of  Ar.    Peter  Lateane. 

Rookw.   I  challenge  him. 

Cl.  of  Ar.    Thomas  Moody. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.  Richard  Beating. 

Rookw.   I  challenge  him. 

Cl.  of  Ar.   Thomas  E'vans. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.   Thomas  Rammage, 

Rookw.    I  challenge  him. 

Cl.  of  Ar.  Edward  Townfhend. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.   Wilham  Gunfon. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    Samuel  Freebody. 

Rookw.  I  do  not  except  againfl  him.  (He  was 
fwom.J 

Cl.  of  Ar. .  Philip  Wightman. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.  There  are  now  Thirt)'-two  chaUenged. 
John  Wyberd. 

Rookw.  I  challenge  him. 

Cl.  of  Ar.    William  Strowd. 

Rookw.    I  challenge  him. 

Cl.  of  Ar.    Daniel  Byfeild. 

Rookw.  I  do  not  except  againfl  him.  (He  was 
fwom.J 

Cl.  of  Ar.    Benjamin  Noble, 


PPPP 


Kookw. 


658     153-  T^^^^  Trial  of  Amhiok  Pvookwood,     8  V/ill.IlI. 


Rootj}.  I  have  nothing  to  fay  againft  him.  C^e 

v;as  fisoru.J  ^         ,  tv 

CI.  of  Ar.    Cryer,  count  them.     6nmuel  Pow 

e'h 

Cryer.  One,  wc. 

CI.  of  Ar.   Benjamin  Noble. 
Cryer.  Twelve  good  Men  and  true,  ftand  toge- 
ther, and  hear  your  Evidence. 

The  Names  of  the  Twelve  fworn  were  thefe. 


Samuel  Po-ji^ell, 
Arthur  Bailey, 
John  H'ebl/er, 
George  T'redway, 
timothy  Lennoy, 
John  Harris, 


George  Carter, 
irdliam  At  ley, 
John  Marfh, 
Samtiel  Freebody, 
Jjaiiiel  Byfeild,  and 
Benjamin  Noble. 


L.  C.  J.  Look  ye,  Mr.  Pbipps,  your  Objeftion 
upon  the  Indidment  dipt  me,  and  therefore  I 
would  fpeak  to  it  now :  You  faid  it  might  be  as 
well  a  Copy  of  the  Indidment  before  it  be  found, 
as  well  as  this  a  Copy  of  the  Pannel  before  it  be 
returned.  Now  that  can't  be,  for  an  Indidment 
is  not  an  Indictment  till  it  be  found,  it  is  only 
a  Writing  prepared  for  the  Eafe  of  the  Jury,  and 
for  Expedition  -,  it  is  nothing  till  it  is  found,  for 
the  Jury  make  it  an  Indiftment  by  finding  it,  they 
may  alter  what  they  pleaie,  or  refufe  it  abfolute- 
]y.  And  if  the  Jury,  upon  examining  the  Wit- 
iiefles,  would  only  prelent  a  Matter  of  Fa6l,  with 
Time  and  Place,  the  Court  might  caufe  it  to  be 
drawn  up  into  Form,  without  carrying  it  to  the 
Jury  :  Again,  There  needs  no  Billa  vera ;  for 
that  is  only  the  Jury's  Owning  that  which  the 
Court  has  prepared  and  drawn  up  for  them  :  But 
a  Pannel  is  a  Pannel  when  it  is  arrayed,  before  it 
be  returned,  and  a  Copy  of  the  Pannel  given  be- 
fore it  be  returned,  is  a  Copy  of  the  Pannel 
returned,  if  it  be  afterwards  returned,  as  it 
muft. 

Sir  Earth.  Shoivcr.  But,  my  Lord,  that  Notion 
ftrengthens  our  Objedtion  that  we  laft  made,  that 
makes  it  necefTary  that  we  Ihould  have  a  Copy  of 
the  Caption,  as  well  as  the  other  Part,  to  make  it  a 
true  Copy  of  the  whole  Indidment. 

jL.  C.  J.  That's  another  Thing,  we  will  talk  of 
that  another  Time ;  but  I  fpeak  of  this  only  as 
to  his  Objefbion  which  llipt  my  Memory,  bccaule 
I  would  have  nothing  remain  unanfwered. 

Mr.  Pl'ipps.  My  Lord,  when  the  Bill  is  found,  the 
Copy  that  we  delivered  before  is  as  much  a  true 
Copy  of  the  Indiftment  as  our  Copy  of  the  Pannel 
is  a  Copy  of  the  Jury  returned. 

L.  C.  J.  A  Pannel  is  a  Pannel  when  it  is  array- 
ed, but  a  BillisnotanlndiAmenttill  it  be  found  ; 
one  cannot  fay  a  Man  indi£latus  exijiit,  till  it  be 
found  j  all  that  we  fay  of  it  before  it  be  found, 
is  that  there  was  qtixdam  Billa  preferred  to  the 
Grand  Jury,  and  if  the  Jury  bring  it  in  Ignora- 
mus,  whereby  they  difown  the  Prelentment,  it  is 
cancelled,  and  there  is  no  Record  of  it,  nor  no- 
thing, only  a  Memorandum  in  the  Clerk's  Book  per- 
haps, thatfuch  a  Thing  was.  Well,  go  on. 
CI.  of  Ar.  Cr)'er  make  Proclamation. 
Cryer.  O  }es,  if  anv  one  can  inform  my  Lords 
the  King's  Juftices  of  Oyer  and  Terminer,  the 
King's  Serjeant,  the  King's  Attorney  General, 
before  this  Inquefl  be  taken,  of  the  High-Trea- 
fon  whereof  Ambrofe  Koohwood,  the  Prilbner  at 
the  Bar  (lands  indided,  let  them  come  forth, 
and  they  (hall  be  heard  ;   for  now  the  Prilbner 


Hands  at  the  Bar  upon  hfs  Deliverance,  and  all 
others  that  are  bound  by  Recognizance  to  give 
Evidence  againft  the  Prifoner  at  the  Bar,  let 
them  come  forth,  and  give  their  Evidence,  or 
clft  they  forfeit  their  Recognizance. 

C/.  of  Arr.  Ambrofe  Rcokiivod,  hold  up  thy  Hand. 
ClVbich  he  did.)  You  that  are  fworn  look  upon 
rlie  Prifoner,  and  hearken  to  his  <.'\ule.  He 
ffands  indidted  by  the  Name  of  Awhrofe  Rook- 
wood,  of  the  Parifh  of  St.  Paul  Co'vent-Garden, 
in  the  County  of  Middlefex,  Gent,  for  that  he, 
together  with  Cbrijlopher  Knightley,  not  yet  ta- 
ken, Robert  Lozvick,  and  Charles  Cranbume,  and 
divers  others,   falfe  Traytors,  iSc. — proitt  in  the 

Indidment,  mutatis  mutandis and  againft  the 

Form  of  the  Satute  in  that  Cafe  made  and  provi- 
ded. Upon  this  Indidment  he  hath  been  arraign'd, 
and  upon  his  Arraignment  hath  pleaded  not  guilty, 
and  for  his  Trial  hath  put  himlelf  upon  God  and  his 
Country,  which  Country  you  are ;  your  Charge 
is  to  enquire,  whether  he  be  guilty  of  the  High- 
Trealbn  whereof  he  ftands  indided,  or  not 
Guilty  ;  if  you  find  him  Guilty,  you  are 
to  inquire  what  Goods  or  Chattels,  Lands  or 
Tenements,  he  had  at  the  Time  of  the  High- 
Treafbn  committed,  or  at  any  Time  fince  :  If 
you  find  him  not  Guilty,  ye  are  to  inquire  whe- 
ther he  fled  for  it ;  if  you  find  that  he  fled 
for  it,  you  are  to  inquire  of  his  Goods  and  Chat- 
tels, as  if  you  had  found  him  Guilty;  if  you  find 
him  not  Guilty,  nor  that  he  did  fly  for  it,  you 
are  to  lay  io  and  no  more  :  And  hear  your  Evi- 
dence. 

Mr.  Moimtague.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  of  this  Jury,  this  Indid- 
ment that  has  been  read  to  you,  does  charge 
the  Prifoner  with  High-Treafon  for  Compafllng 
and  Imagining  the  Death  of  the  King,  for  endea- 
vouring to  fiibvert  the  Government,  and  to  fub- 
jed  the  People  of  England  to  the  Slavery  of  Le\ju- 
is  the  French  King  j  and  for  this  End  the  Indid- 
ment lets  forth,  that  the  Prilbner  at  the  Bar  did 
privately  meet  with  leveral  falle  Traytors,  to 
conlult  how  they  might  compals  the  Death  of 
the  King,  and  commit  thole  other  Trealbns  ; 
and  that  the  loth  of  Fi?/;;-//;?;-/,  at  Covent-Garden, 
in  this  County,  it  was  agreed  among  them,  that 
they  fhould  get  together  Forty  Horlemen  where- 
of the  Prifoner  at  the  Bar  was  to  be  one,  and 
they  were  to  lie  in  Ambufh,  and  let  upon  the 
King  in  his  Coach  upon  his  Return  from  going 
abroad  ^  fomc  were  to  attack  the  Coach,  others  to 
attack  the  Guards,  and  there  wcrelbme  to  kill  the 
King  in  the  Coach ;  And  the  Indidment  does  like- 
wile  charge  the  Prifoner  with  gathering  together 
Horles,  and  providing  Arms  for  this  Purpole. 
To  this  Indidment,  Gentlemen,  he  hath  pleaded 
not  Guilty  i  we  fliall  call  our  W'itneffes,  and  prove 
the  Fad,  and  when  we  have  fo  done,  we  do  not 
at  all  doubt  but  you'll  do  your  Duty. 

Sir  B.  Shoivcr.  My  Lord,  before  the  WitneflTes 
are  called  we  have  a  Doubt  to  propole  to  your 
Lordftiip  upon  this  Ad  of  Parliament,  and  that 
is,  whether  we  arc  to  take  our  Exceptions  to  this 
Indidment  before  the  Evidence  be  opened  or  gi- 
ven ? 

L.  C.  J.  It  flioulJ  properly  be  before  the  Jury  is 
fworn. 

Sir  B.  Shvii-er.  The  Words  of  the  Ad,  my  Lord, 
is  before  the  Evidence  given. 

L.  C.  J.  That  Ad  provides.  That  if  you  do  not 
take  the  Advantage  of  it,    before   the  Evidence 

given. 
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given,  you  fhall  not  ino\  c  tliat  in  Arreft  of  Judg- 
ment. 

Sir  B.  Shoiccr.  It  onl)-  fiys  before  Evidence  given, 
and  no  Evidence  has  yet  been  given. 

L.  C.  y.  But  you  are  certainly  very  in'cgular 
in  point  of  Practice,  no  Body  ever  took  Ex- 
ceptions to  an  Indidtmcnt  after  the  Jury  was 
Iworn. 

Sir  B.  Shoiver.  if  your  Lord/hips  plcafes  to  let 
the  Words  be  read  of  the  Act  of  Parliament,  they 
are  thele  :  That  no  Indidlment  fliall  be  quafh'd, 
unlets  Exxeption  be  taken-  in  the  Court  where 
the  Trial  fhall  be,  before  any  Evidence  given  in 
Court  upon  that  Indidlment.  Which,  we  fay, 
ilrongly  implies  that  the  Law-makers  thought  it 
might  be  done  at  any  Time  before  the  Evidence 
was  given  in  open  Court,  befides  that  the  Law 
takes  Notice  that  after  Conviction  it  fhould  be  of 
no  Avail ;  it  would  have  been  a  very  improper 
Expreflion  before  Evidence  given  in  open  Court, 
if  it  had  meant  before  the  Jury  were  fworn  and 
charged ;  for  the  Word  Evidence  fuppofes  the 
Trial  commenced  :  If  they  had  intended  it  other- 
wile,  that  is,  that  it  fhould  be  before  the  Jury 
is  f\vorn,  they  would  have  exprels'd  it  to  be  done 
at  the  Arraignment ;  but  mentioning  it  to  be  done 
in  the  Court  where  the  Trial  is  to  be,  before  Evi- 
dence given,  that  fuppoles  the  Indiitment  to  be 
at  Ifllie  before  the  Party  needs  to  make  his  Ex- 
ceptions. Therefore,  my  Lord,  we  hope  we  are 
regular  in  offering  our  Exceptions  now. 

L.  C  J.  Pray,  what  fay  you  to  it,  Mr.  Attor- 
ney ? 

Mr.  Att.  Gen.  Truly,  my  Lord,  I  think  they 
are  no  Way  regular ;  for,  with  Submiflion,  I  take 
it,  that  though  this  Act  of  Parliament  has  indul- 
ged them  in  leveral  Things  which  were  not  al- 
lowable by  Law  before,  yet  as  to  this  Part  they 
are  not  allowed  to  take  Exceptions  to  the  In- 
didlment, otherwife  than  they  could  before  this 
Adl  was  pals'd :  Nay,  lb  far  from  that,  that  if 
your  LordOiip  looks  into  the  Adl,  you  find  they 
are  reftrain'd  in  this  Point  from  an  Advantage 
that  they  had  before,  that  is,  they  Ihall  not  move 
any  fuch  Things  as  are  there  mention'd,  after 
Verdicl,  in  Arreft  of  Judgment :  So  that  this 
Part  is  reftridlive  to  the  Prilbner,  and  takes  away 
Ibme  Advantage  that  he  had  before ;  which 
was,  moving  in  Arreft  of  Judgment  after  Ver- 
didl ;  but  it  leaves  the  making  Exceptions  as  to 
any  Time  before  the  Verdidl,  as  it  was  before, 
which  was  before  Plea  pleaded,  but  not  after  the 
Juiy  fworn :  For  it  cannot  be  denied  that  in 
point  of  Pradlice,  luch  a  Thing  as  this  that  is 
now  offered  could  not  have  been  done  before  the 
Adl.  I  would  be  glad  to  know  whether  they  can 
fhew  any  Precedent  of  any  fuch  Thing  as  they 
now  contend  for.  They  lay,  the  Words  of  the 
A£l  arc.  Exception  muft  be  taken  before  Evi- 
dence given  ;  but  that  muft  be  taken  at  fuch  a 
Time  as  they  might  by  the  Courfe  of  Law  do  it 
before  :  For  when  the  Jury  is  Iworn,  they  muft 
give  a  Verdidl,  and  I  do  not  know  how  they  can 
be  dilcharged  without  giving  a  Verdicl ;  there- 
fore unlels  the  Act  had  given  Diredlions  for  a  par- 
ticular Manner  of  Proceeding  in  this  Matter,  which 
it  has  not  done,  your  Lordfhip  will  not,  I  pfe- 
Ilime,  do  it  in  any  other  Manner  than  as  it  was 
before  the  Adl  made ;  and  if  there  be  no  Precedent 
to  be  fhownof  any  fuch  Thing  as  this,  of  taking 
Exception  to  an  Indidlment  after  the  Jury  fworn 
and  charged  with  the  Prilbner  ^   then  there  is  no 
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Power  in  this  Acl  of  Parliament,  given  to  them  to 
take  Exceptions  to  this  Indiclnientat  this  Time  ; 
we  take  it  the  Motion  is  very  irregular  upon  all 
Accounts. 

Mr.  Sol.  Gen.  My  Lord,  we  firft  fay,  that  it  is 
not  proper  for  them  to  make  any  fucli  Motion  as 
this  upon  this  Act  of  Parliament,  till  they  tell  us 
what  their  Exception  is,  that  we  may  lee  whe- 
ther it  be  within  the  Words  and  Meaning  of  this 
Adl  of  Parliament.  'I'he  only  'Jhing  now  that  is 
proper  for  us  to  confidcr,  is  the  Ilfue  joined,  and 
the  Inquiry  whether  the  Prilbner  at  the  Bar  is 
Guilty  of  the  High-Trealbn  of  which  he  is  Indict- 
ed, to  which  Indidlment  he  has  pleaded  not  Guil- 
ty :  That's  the  Thing  that  is  now  before  your 
Lordfhip  to  be  tried,  they  have  Room  for  E.v- 
ceptions  to  the  Indidlment  afterwards,  for  fome 
Exceptions  I  mean,  (I  do  not  know  what  their 
Exceptions  are)  but  if  they  be  fuch  as  may  be 
taken  after  the  Verdidl,  then  I  am  fure  they  are 
irregular  now  in  their  Motion,  and  they  can 
Ihew  no  Pi-eccdent,  when  it  was  done'  after 
Plea  pleaded  and  Ilfuc  joined,  as  it  is  in  this 
Cafe. 

Mr.  Conyers.  The  Advantage  that  the  Act  gives 
the  Prifoner,  of  having  a  Copy  of  his  Indicf  ment 
fo  long  before  Trial,  is  to  enable  him  to  plead, 
or  to  take  Exceptions  to  quafh  it  ;  but  I  neveir 
heard  a  Motion  to  qualh  an  Indidlment  after  a 
Jury  is  charged  to  hear  the  Evidence.  Certainly 
they  ought  to  do  it  before  Plea  pleaded,  and  not 
now  to  come  to  make  a  Motion  to  quafh  the  In- 
didlment, after  they  have  pleaded,  and  the  Jury 
fworn :  Therefore  we  fubmit  it,  upon  the  con- 
ftant  Pradlice  in  like  Cales,  to  the  Judgment  of 
the  Court. 

Sir  B.  Shoiver.  In  Anl\ver  to  that  whIchMr.  At- 
torney has  laid.  That  it  is  an  improper  Time^ 
I  thought  truly  I  had  moved  it  for  the  Advantage 
and  Eafe  of  the  King's  Council,  that  they  might 
not  proceed  upon  this  Trial,  when  perhaps  after 
all  their  Trouble,  the  Foundation,  which  is  the 
Indidlment,  may  fail.  I  have  a  great  many  Ex- 
ceptions to  the  Indidlment ;  they  lay  we  Ihould 
name  what  our  Exceptions  are  :  I  will  acquaint 
them  with  them,  as  faft  as  I  can,  if  your  Lord- 
fhip pleale,  the  Indidlment  is  very  loole  and  un- 
certain. 

L.  C.  J.  Certainly  the  Motion  is  irregular  in 
point  of  Pradlice. 

Sir  B.  Sbo-iver.  My  Lord,  we  were  afraid  we  fhould 
be  excluded  from  taking  thele  Exceptions  after  the 
Evidence  given. 

L.  C.  J.  So  you  are  by  the  exprels  Words  of  the 
Adl. 

Sir  B.  Sl'ozvei'.  Then  certainly  we  may  do  it  be- 
fore the  Evidence  given. 

L.  C.  J.  But  the  Adl  does  not  lay.  Ye  fhall  do 
it  any  Time  before  the  Evidence  given,  elpeci- 
ally  in  fuch  an  irregular  Manner,  after  Iflhe  joined, 
and  the  Jury  Ivvorn.  Suppofe  Mr.  Attorney  had 
given  Ibme  Evidence. 

Sir  B.  Sbozcey.  Then,  my  Lord,  I  agree  we  had 
been  without  the  Words ;  therefore  I  now  move  it 
before  the  Evidence,  becaule  the  Adl  of  Parlia- 
ment has  gi\en  me  a  Liberty  to  do  it  before  the 
Evidence  given  :  For  the  Law  having  given  this 
Liberty  to  the  Prilbner,  to  make  fuch  Excep- 
tions within  Hich  a  Time,  your  Lordfhip  will  not 
reftrain  us  from  making  Ule  of  that  Liberty  fur- 
ther than  the  Law  has  reftrained,  but  we  may  make 
Ule  of  our  Exceptions  before  the  Evidence  given, 
P  p  p  p  a  either 
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either  to  induce  youi*  Lofdfhip  toquafh  the  Indid- 
ment  or  the  Jury  to  find  us  not  Guilty,  as  we 
hope'your  Lordlhip  will  direft  them  to  do :  For 
what  is  more  common  upon  Tndidlments  after  the 
Jury  are  fworn,  than  if  Fads  appear  upon  the 
Record  not  to  be  fufficientiy  alledged,  the  Court 
will  diredt  the  Jury  to  find  the  Party  not  Guilty. 
We  think  this  Adt  docs  give  us  this  Liberty,  other- 
wife  I  know  not  to  what  Purpofe  it  was  made,  the 
very  Meaning  feems  to  be,  that  the  Exceptions  of 
the  Council  for  the  Prifoner  might  be  of  Prejudice 
to  the  King  j  and  therefore  it  lays.  After  the 
King's  Evidence  given,  and  the  Fad  difcovered, 
no  fuch  Exception  fhall  be  made  :  Therefore  we 
muft  make  it  before  the  Evidence  given,  other- 
wife  this  Aft  of  Parliament  that  was  defigned 
in  Favour  of  the  Prifoner,  will  prove  a  very 
great  Hardihip  upon  him,  elpecially  in  Cafe  of  an 
imperfeft  IndiAment,  as  we  apprehend  this  is, 
and  he  will  be  in  a  worfe  Condition  than  ever  he 
was ;  he  muft  take  his  Exceptions  now  or  not 
at  all.  The  Ad  fays,  He  is  not  to  take  it  after 
Evidence  given  ;  and  by  Conftrudion  the  King's 
Council  would  have  it,  That  he  fliould  not  give  it 
before  :  And  confequently  he  has  no  Time  at  all 
to  give  it. 

L.  C.  J.  Have  not  you  had  Time  to  do  it  before 
now,  Sir  Barthckmew  Sho-wer^  certainly  you  had  ? 
You  had  Time  this  Day  Seven-night,  when  you 
were  arraign'd  ;  you  have  had  your  Opportunity 
if  you  would  have  taken  it;  the  Jury  are  now 
charg'd,  the  Indidment  is  opened,  they  have  been 
told  what  they  are  to  enquire  of,  and  now  you 
would  break  in  and  take  Exceptions  to  the  In- 
didment. 

Sir  B.  Shower.  My  Lord,  This  is  a  new  Ad  of 
Parliament,  it  fays  we  fhall  take  our  Exceptions  be- 
fore the  Evidence  given  ;  which  we  take  it,  is  any 
Time  before  the  Evidence  given ;  and  if  your  Lord- 
ihip  will  not  allow  us  to  do  it  now,  it  may  be  we 
may  lofe  the  Benefit  of  it  abfblutely. 

L.  C.  J.  It  is  one  Queftion  whether  we  Ihall  al- 
low it  or  no,  and  another  Queftion  whether  you 
can  claim  it  or  no :  Certainly  it  is  an  irregular 
Motion,  and  the  like  of  it  was  never  offered  in 
any  Cale  before,  be  it  Criminal  or  Civil :  For  if 
it  be  a  Criminal  Cafe  that  is  not  Felony  or  Trea- 
Ibn,  when  the  IflTue  comes  to  Trial  upon  an  In- 
didment, Did  you  ever  know  any  Exception  ta- 
ken to  the  Indidment  after  the  Jury  were  charg- 
ed ?  Certainly  it  is  contrary  to  all  Pradice  ;  and 
it  is  not  fair,  the  Court  is  not  well  dealt  with, 
you  have  had  anOpportunity  before,  and  will  you 
now  put  the  Court  and  the  Jury  to  fo  great  deal 
of  Trouble,  to  ftay  till  the  Jury  be  called  over, 
the  Prifoner  called  to  his  'Challenges,  he  has 
challenged  Thirty-four,  the  Jury  is  fworn,  the 
todidment  is  read  to  them,  the  Charge  given 
them,  the  Council  have  opened  the  Indidment, 
and  now  when  the  Bufinefs  is  only  to  try  the  If- 
fue  with  which  the  Jury  are  charg'd,  you  come 
to  turn  us  quite  round,  by  taking  Exceptions  to 
the  Indidment. 

Mr.  Pbipps.  My  Lord,  We  take  it  the  Ad  gives 
us  this  Time  to  do  it  in. 

L.  C.  y.  You  know  you  had  anotlicr  Time  more 
proper  to  do  it  in. 

Mr.  Phipps.  My  Lord,  If  we  have  not  Time 
now,  then  this  Claule,  with  humble  Submiflion, 
-fignifies  nothing  at  all. 

-L.  C  J.  The  Claufe  was  made  in  this  llefped, 
to  your  Difadvantage,  becaufe  you  (hould  have  a 


Copy  of  the  Indidment,  whereby  you  might 
have  an  Opportunity  to  advife  with  Council, 
that  they  might  inftrud  you  how  to  plead,  and 
to  take  any  manner  of  Exception  before  Plea 
pleaded,  it  ought  to  be  before  the  Trial,  and 
now  becaufe  of  this  Advantage,  it  provides  that 
you  fhall  take  your  Exceptions  before  the  Trial, 
and  not  move  them  in  Arreft  of  Judgment  j 
that  is  the  Meaning  of  the  Ad. 

Mr.  Phipps.  Then,  my  Lord,  there  needed  no 
Time  at  all  to  be  mentioned  in  the  Ad,  but  have 
left  it  as  it  was  at  Common-Law. 

L.  C.  y.  Yes,  Yes,  there  did  need  a  Time  to 
be  limited,  for  this  Claufe  was  made  I  fay  in 
your  Difadvantage,  in  depriving  the  Prifoner  of 
the  Benefit  of  fuch  kind  of  Exceptions  in  Arreft 
of  Judgment,  becaufe  of  the  Advantage  that  was 
given  in  the  former  Part  of  the  Ad,  where  you 
had  Time  given  you  to  make  your  Exceptions, 
for  which  End  you  are  to  have  a  Copy  of  the 
Indidment  five  Days  before  )'ou  are  called  to 
plead. 

Sir  B.  Sho"xer.  We  could  not  come  before,  my 
Lord,  as  we  apprehend,  becaufe  the  Words  of 
the  Ad  are  before  Evidence  given. 

L.  C.  y.  But  I  tell  you,  this  Claufe  was  not 
for  your  Benefit,  but  for  your  Difadvantage. 

Sir  B.  Shower.  My  Lord,  What  we  prefs,  arifes 
from  the  very  Words  of  the  Ad  of  Parliament, 
if  the  Meaning  of  the  Law-makers  was  as  the 
King's  Council  now  contend  to  have  it  ;  they 
would  never  have  ufed  thofe  Words  before  Evi- 
dence given  in  open  Court,  but  have  faid  they 
fhould  have  had  no  Advantage  of  the  Exception, 
unlefs  it  were  before  Plea  pleaded  ;  it  does  not  fay 
it  fhall  be  after  the  Verdid,  or  before  the  Ver- 
did,  but  before  the  Evidence  given:  Now  if  they 
had  meant  what  thefe  Gentlemen  fay,  they  would 
have  appointed  it  to  be  before  the  Verdid, 
which  would  have  included  the  Trial ;  becaufe 
then  it  had  been  like  the  Penning  of  other  Ads 
of  Parliament,  the  Statutes  of  yecfailes  and  the 
like,  which  fay.  That  after  a  Verdid,  fuch  and 
fuch  Exceptions  fhall  not  Arreft  a  Judgment : 
But  if  they  can  fhew  me  any  Statute  that  is  penn'd 
like  this,  they  give  me  an  Anfwer  :  All  thofe 
Statutes  are.  That  no  Judgment  fhall  be  arrefted 
or  delay 'd  upon  fuch  or  fuch  Exceptions  after  a 
Verdid  :  But  here  it  fays.  They  fhall  not  arreft 
Judgment,  unlefs  the  Exception  be  taken  before 
Evidence  given  in  open  Court.  My  Lord,  We 
fubmit  it  to  you,  we  think  the  Law-makers  did 
intend  fomewhat  by  that  particular  Way  of 
Expreflion,  different  from  all  other  Ads  of  Par- 
liament ;  and  truly  if  it  be  not  as  we  offer  to 
your  Lordfhip,  we  think  it  can  have  no  Meaning 
at  all. 

Mr.  Att.  Gen.  Truly,  my  Lord,  we  think  it  is 
very  plain  what  the  Parliament  meant,  by  this 
Claufe  in  this  Ad  ;  the  Defign  was,  to  reftrain 
the  Prifoner  from  moving  in  Arreft  of  Judgment, 
for  Mif^fpelling,  or  falfe  Latin,  or  little  Matters 
of  Form,  if  he  did  not  move  it  in  a  proper  Time, 
having  fuch  a  Liberty  allow'd  him,  as  to  have  a 
Copy  of  the  Indidment  fo  many  Days  before  he 
was  compelled  to  plead  :  They  infift  upon  it, 
that  the  Words  are.  Before  Evidence  given  ;  It 
is  fo :  But  what  can  be  the  Meaning  of  that  ?  It 
muft  be  at  fuch  Time  as  the  Law  allows ;  it  is 
not  making  a  new  Method  of  Trial  ;  you  fhall 
take  Exception  before  the  Evidence,  that  is,  be- 
fore the  Trialj  for  it  can  never  be  intended,  that 
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rhcy  meant  to  alter  tlic  Courfe,  and  Jet  the  Coun- 
cj]  break  in  between  the  Time  of  the  Jury's  be- 
ing fvvorn,  and  the  Evidence  given,  that  by  no 
Law  could  ever  have  been  done  before. 

Sir  B.  Shower.  Pray,  Mr.  Attorney,  when  would 
you  have  us  do  it  ? 

Mr.  An.  Gen.  Regularly  before  Plea  pleaded, 
at  leaft-wile  before  the  Jury  be  fsvorn. 

L.  C.  J  Undoubtedly  this  is  not  regular,  it  is 
contrary  to  all  the  Courle  of  Pradtice,  it  is  not 
fair  Dealing  with  the  Court.  But  then  there  is 
another  Confideration  in  the  Cafe,  that  I  would 
have  you  think  upon  :  If  fb  be  this  had  been  at 
a  Trial  by  Nifi  Ptiiis,  then  the  Judge  of  Niji 
Prttis  is  only  to  try  the  IfTue  ;  but  now  here  the 
very  Record  is  before  us,  and  we  are  Judges  of 
the  Record,  as  well  as  we  are  to  aflift  the  Jury 
in  Trying  the  Iffue.  Now  take  it  in  any  other 
Cafe  of  the  like  Nature,  Suppofe  a  Trial  at  the 
Bar  in  any  Civil  Caufe,  though  this  be  contrary 
to  Pradticc,  and  the  Court  not  fairly  dealt  with, 
yet  when  we  have  the  Record  before  us,  and  find 
an  Error  in  the  Record,  cannot  we  quafh  the 
Indidlment  and  difeharge  the  Jury.  That  is  the 
Queftion,  Mr.  Attorney,  though  I  muft  confefs, 
I  do  not  know  that  it  has  been  pradlicable. 

Mr.  Att.  Gen.  No,  my  Lord,  in  a  Cafe  of 
Treafon,  where  the  Jury  are  once  charg'd,  they 
are  to  give  a  Verdift,  they  muft  either  Acquit 
or  Convid:. 

Sir  B.  Shower.  It  was  done  in  IfhitehYead's  Cafe. 

Mr.  Att.  Gen.  But  I  know  what  has  been  ufually 
thought  in  that  Cafe,  and  I  believe  they  cannot 
Ihew  me  another. 

L.  C.  y.  Nay,  that  this  is  a  very  irregular  Mo- 
tion, is  very  plain. 

Mr.  Sol.  Gen.  Certainly,  my  Lord,  you  muft 
take  it  as  the  Law  was  before  this  Aft,  for  this 
Claufe  does  nothing  for  the  Prilbner,  but  is 
againft  him. 

L.  C.  J.  I  know  it  is  not  for  the  Advantage  of 
the  Prife)ner,  therefore  I  put  it  as  a  Cafe  in  an 
Ad:ion,  or  an  Indiftment,  as  the  Law  was  be- 
fore, whether  this  being  a  Trial  in  the  lame 
Court  where  the  Indidlment  was  found,  and  we 
find  an  Infufficiency  in  the  Record  before  us,  whe- 
ther we  cannot  quafti  the  Indidtment. 

Mr.  Sol.  Gen.  Your  Lordlhip  mentions  Civil 
Aftions,  with  Submiflion,  nothing  of  that  kind 
could  be  done  after  once  the  Caule  came  to  Trial, 
but  in  Criminal  Caufes  according  to  the  Courfe 
of  Practice,  which  will  always  be  the  Law  till 
particularly  altered  :  I  believe  no  Body  can  pre- 
tend, that  after  Iflue  joyn'd,  and  a  Jury  charg'd, 
any  one  can  move  to  quaih  the  Indid:ment.  I 
think  I  have  heard  it  often  laid  in  this  Court,  that 
in  Capital  Cafes,  as  High-Trealbn,  you  may  put 
in  a  Plea  in  Abatement  of,  but  not  a  Motion  to 
quafh  an  Indiftment  ;  I  am  fure  it  was  dilal- 
lowed  where  I  moved  to  quafh  an  Indidtment  of 
Murder,  let  them  but  Ihow  any  Prefident  of  this 
Nature. 

Sir  B.  Shoixer.  We  will  fhow  you,  tho'  this  is 
the  firft  Cafe  upon  this  Adt  of  Parliament,  there- 
fore to  fhow  any  prad:ice  upon  it  would  be  very 
hard  to  require  of  us. 

L.  C.  y.  But  can  you  fhow  it  before  this  Claufe 
in  this  A6t  of  Parliament,  which,  as  I  told  you, 
is  not  for  your  Advantage,  it  does  not  give  that 
Liberty  that  you  defire. 

Sir  5.  Sbozver.  All  the  Claufcs  in  this  A&  of 
Parliament  fhow'd  tbeir  Intention  was  this,    that 
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the  Senfe  of  the  Law-makers  wjs,  that  we  fliould 
have  this  Liberty  at  any  Time  before  Evidence 
given,  for  if  there  be  fuch  Words  as  fhow'd  they 
thought  it  might  be  quafh'd  at  any  Time,  tho'  they 
were  miftaken  in  the  Practice,  )c-t  mc  fhall  have 
the  Liberty  that  they  intended  us,  and  the  Word- 
ing of  this  Adl  fliows,  that  the  Parliament  thought 
it  might  be  done  after  the  Trial  begun  before 
Evidence  given,  becaule  they  reftrain  us  from 
taking  thofe  Exceptions  after  the  Evidence  gi- 
ven j  and  it  is  no  Prejudice  to  the  King  at  all  re- 
ally, it  is  rather  for  the  Advantage  of  the  Pro- 
fecution,  becaiife  there  is  none  of  the  Evidence 
difelofed,  and  therefore  if  the  Indidment  fhould 
be  found  faulty,  ftill  the  Evidence  remains  un- 
difeovered  upon  another  Indiftment  ^  and  I  have 
often  heard  it  laid  at  this  Bar  in  Cafes  of  In- 
dictments for  Felony  or  Treafe)n,  as  Murder,  or 
the  like  J  if  any  one  did  come  as  aDiicus  curiae.,  and 
acquainted  the  Court,  that  they  were  going  to 
proceed  upon  an  erroneous  Record,  or  give  an 
erroneous  Judgment,  or  do  any  other  erroneous 
Adt,  he  ought  to  be  received  with  Kindncfs,  be- 
caufe  he  would  prevent  a  Wrong  doing. 

L.  C.  y.  That  is  in  the  proper  Time,  not  to 
interrupt  the  Trial  when  the  Jury  is  once 
Iworn. 

Sir  B.  Shozvcr.  We  are  ready  to  offer  our  Ex- 
ceptions, and  we  hope  it  is  no  prejudice  at  all  to 
the  King  before  the  Evidence  or  the  Fact  is  given. 

Mr.  Phipps.  My  Lord,  I  perceive  that  this  Claufe, 
as  they  would  have  it,  is  intended  to  prevent  us 
from  moving  that  in  Arreft  of  Judgment,  which 
we  could  have  moved  before,  and  ties  us  up  to 
do  it  before  Evidence  given  ^  now  I  would  fain 
know,  if  we  could  not  before  this  Adt  move  in 
Arreft  of  Judgment,  for  mif-lpelling,  or  falfe 
Latin,  or  improper  Latin. 

Mr.  Att.  Gen.  You  might,  no  Doubt  of  it. 

Mr. Phipps.  They  lay  we  might  j  why  then,  if 
we  could  have  a  Time  to  move  it  after  the  Ver-* 
didt,  and  that  Time  is  abridg'd  by  the  Adt  of 
Parliament,  which  diredts  that  it  fhall  be  before 
Evidence  given  in  open  Court,  fure  we  may  take 
any  Time  before  the  Evidence  given,  and  fhall 
not  be  reftrain'd  further  than  the  Letter  of  the 
Law  has  reftrain'd  us ;  for  this  Adt  was  intended 
for  the  Benefit  of  the  Subjedt,  and  ought  to  be 
conftrued  as  much  in  theif  Favour  as  the  Letter 
of  it  will  permit. 

Mr.  Att.  Gen.  No  doubt  of  it,  it  is  to  be  done 
before  Evidence  given  ;  but  the  Queftion  is,  at 
what  Time  it  muft  be  before  the  Evidence  given, 
whether  it  muft  not  be  at  luch  Time  as  by  the 
Courfe  of  Practice  and  Ufage  of  the  Law  it 
fhould  have  been  done  before  ;  if  you  will  fa- 
tisfie  my  Lord  and  the  Court  that  ever  fuch  an 
Exception  was  taken,  or  an  Indidtment  quafh'd 
between  the  Swearing  of  the  Jury  and  the  gi- 
ving the  Evidence,  yefay  Ibmethingj  but  I  be- 
lieve not  one  Inftance  of  that  Nature  can  be  gi- 
ven, and  therefore  it  is  very  irregular  for  them  to 
doit. 

L.  C.  y.  They  don't  pretend  to  it,  for  ought  I 
hear,  for  I  would  put  them  upon  it,  to  fhow  me 
whether  they  could  do  it  before. 

Sir  B.  Sbozver.  I  don't  queftion,  my  Lord,  but 
it  might  be,  with  SubmifTion. 

Mr.  Ccnyers.  Did  you  ever  know  it  before  that 
any  one  undertook  to  inform  the  Court  as  amicus 
curiae,  but  it  was  to  prevent  a  wrong  Judgment, 
and  for  that  you  have  your  proper  Time  either 
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before  Pica  pleaded  by  Motion  to  quafh  the  In-^ 
didmenr,  or  after  Verdift  to  arrefl  a  Judgment ; 
this  Ad  of  Parliament  has  reftrain'd  you  in 
parcicnlar  Inftances  that  are  mention'd  from  do- 
ing it  after  Verdid  in  Arreft  of  Judgment ;  bi;t 
having  given  )  ou  a  Copy  of  the  Indidment  be- 
fore you  pleaded,  you  have  had  a  proper  Time  to 
make  thefe  Exceptions,  and  if  you  have  laps'd 
your  Time  you  come  too  late  to  do  it  now,  for 
lure  no  Body  ever  made  a  Motion  to  quafh  an 
Indidmcnt  after  IfTue  joyn'd  and  the  Jury 
l\vorn. 

Mr.  Sol.  Gen.  My  Lord,  I  would  only  mention 
one  Cafe,  and  that  was  of  Sir  Richard  Mavfe/l, 
upon  an  Indidment  of  Murder,  for  Killing  the 
Apothecary  in  Holboimi ;  I  did  my  felf  move  to 
quafh  the  Indidment,  becaufe  it  was  not  ex- 
prefs'd  in  what  Year  of  the  King  the  Fad  v/as 
done  ;  but  the  Court  was  of  Opinion  we  could 
not  move  to  quafh  an  Indidment  for  that,  or 
any  fuch  notorious  Crime,  till  after  the  Fad 
determined. 

L.  C.  J.  No,  we  were  always  of  that  Opinion, 
never  to  allow  Motions  to  quafh  Indidments  for 
Perjury,  Murder,  or  any  great  Offence,  but  it 
mufl  be  moved  in  Arrefl  of  Judgment  after- 
wards. 

Mr.  Cozifer.  My  Lord,  thefe  Gentlemen  feem 
to  beg  the  Queftion  upon  this  Ad  of  Parlia- 
ment, as  if  it  had  appointed  this  to  be  the 
Time  of  making  Exceptions  to  the  Indidment  ; 
the  Ad  of  Parliament  does  not  fay  you  fhall 
make  your  Exception  immediately  before  the  Evi- 
dence given  in  open  Court,  as  if  it  had  pointed 
out  and  direded  to  them  that  particular  Time, 
that  then  they  fhould  take  their  Exception  and 
no  other  Time  :  The  Ad  has  only  let  a  Bound, 
that  they  fhall  not  do  it  afterwards,  but  as  to 
the  particular  Time,  it  is  left  as  it  was  before, 
to  the  regular  Courle  and  Method  of  Proceedings, 
which  is  before  Plea  pleaded. 

Mr.  Phipps.  My  Lord,  they  do  notan(\ver  my 
Objedion  ;  it  is,  it  leems,  a  Reftridion  of  a 
Liberty  that  we  had  before  of  moving  in  Arreft 
of  Judgment;  if  lb,  we  ought  not  to  be  reftrained 
further  than  we  arc  by  the  Words  of  the  Ad 
of  Parliament,  which  lay,  before  Evidence  given, 
that  is  at  any  Time  before  Evidence  given,  as 
well  after  as  before  Plea  pleaded. 

Sir  B.  Shozver.  I  would  ask  thefe  Gentlemen, 
whether  the  Law-makers  intended  that  we  fhould 
have  no  Advantage  of  excepting  againfl  falfe 
Spelling  and  improper  Latin. 

Mr.  Conyers.  Yes,  they  did,  but  that  you  fhould 
do  in  your  proper  Time. 

Sir  B.  Shoiver.  Then  the  Time  for  doing  it  mufl 
be  that  which  the  Words  of  the  Law  fay,  before 
the  Evidence  given  in  open  Court,  and  that's 
now. 

Mr.  Ccnyers.  No,  you  might  have  come  at  the 
Day  of  Arraignment,  and  have  taken  the  Ad- 
vantage of  it  then  before  you  had  pleaded. 

L.  C.  J.  Ye  have  had  my  Opinion  what  I 
think  of  it,  my  Lords  and  Brothers,  I  fuppofe 
will  tell  you  theirs. 

L.  C.  J.  I'reby,  My  Lord  Chief  Juflice  has  deli- 
vered his  Opinion  in  this  Matter,  and  he  thinks 
fit  that  we  fhould  deliver  ours.  I  think  this  Mo- 
tion of  the^  Prifoner's  Council  to  quafh  this  In- 
didment after  the  Jury  fworn,  is  irregular  and 
quite  out  of  Scafon ;  the  Intent  of  this'^Claufe  in 
this  Ad    of  Parliament,    certainly   wa5  not   in 


Favour  of  the   Prifbner  -,  it  abridgeth    him  of  a 
Liberty  he  had  before,    but  gives  him  nothing  : 
For  the  Law-makers  did  think   they  had   given 
the  Prifbner  an   extraordinary  Favour  in  the  fore- 
going Part  of  the  Ad,    in  gi%ing  him  a  Copy  of 
the  Indidment  five  Days  before  he  fhould  plead, 
and  a  Copy  of  the  Pannel  two  Days  before   he 
fhould  be  tryed,   and  allowing  him  Council ;  and 
all  thefe  Advantages  were  to  enable  him  to  quafh 
the  Indidment,    or  the  Procefs  returned,  for  the 
Claufe  extends  to  both ;  the  Words  are,    I'bat  no 
Iiidiifriient  nor  Procefs  or  Return  tbereapcn^/Jjall be 
qimjlfd  on  the  Motion  of  the  Prifcner  or  his  Council 
for  Mif-writing,  Mif-fpellivg^falfeor  improper  La~ 
tin,  v.nlefs  Exception  concerning  the  fame  be  taken  and 
made  in  the  refpe^iiw  Court  where  fitch  T^rialJJjall 
he  by  the  Prifoncr  or  his  Council  ajfignd  before  any 
Enjidence  given  in  open  Court  upon  Jnch  Indtclvient^ 
norjljall  anyfnchMif-writing^&cc.  after  O.n-viul ion 
be  any  Catife  to  flay  Judgment  :    Therefore   they 
made  this  extraordinary  ProvifiOn  to  reftrain  the 
Prifbner,   in  Part,    by   this  Claufe ;    as   much  as 
to  fay   you  have  an  Advantage  of  the  Copy  of 
the  Indidment,    and  you  may  make  ufe  of  that 
to  quafh  it  by  Motion,    if  you  think  fit,    as  you 
may  alfb  the  Procefs,    but  it  fhall  be  before  Evi- 
dence given.     'Tis  true,   thole  are  the  W^ords,  but 
the  ufmg  that  Term,  viZ.quaJJjing  fiich  Indidment 
or  Procefs,  fhows  it  mufl  be  done  in  fuch  a  Way 
and  Time  as  is  proper  for  quafliing ;    and  the  ve- 
ry Words  are,  that  it  fhall  be  upon  Motion.    Now 
we  are  to  expound  thole  Words.      And  I  fay,  a 
Motion   to  qiiajl:!  an  Indidment,    mufl  be  under- 
ftood  a  Motion   In  the  proper  Sealbn,    which  I 
think  is  before  Plea  pleaded  ,   but  at  leaft  before 
the  Jury  is  fworn.      There  were    three   Times 
when  the  Prifbner  might  have  had  the  Advantage 
of  a  Fault  in  the  Indidment  before  this  Ad  : 

1.  By  Motion  to  quafh  it  before  Plea  pleaded. 

2.  Then  afterwards  in  Arrefl  of  Judgment :  Ajid 

3.  After  that  by  Writ  of  Error.  Now  this 
Claufe  of  this  Ad  takes  away  the  Privilege  of 
moving  in  Arrefl  of  Judgment  for  Mif-writing, 
i3c.  but  laves  the  Advantage  upon  a  Writ  of 
Error,  and  upon  a  Motion  to  quafh  the  Indid- 
ment. We  are  to  confider  what  is  a  proper 
Time  for  a  Motion  to  quafh  an  Indidment,  the 
Motion  is  to  be  made  to  the  Court,  and  to  them 
alone.  It  is  not  to  be  made  to  the  Court  and 
the  Jury.  When  the  Jury  is  f\vorn,  all  Applica- 
tion is  to  be  made  to  the  Court,  as  having  a 
Jury  prefent  which  they  are  to  afTifl  in  the  Trial 
and  Determination  of  the  Kr^/ only.  What  Ufe 
then  is  there  of  the  Jury,  when  you  make  this 
Motion,  which  confifls  only  in  Points  of  Law  ? 
They  muft  fland  by  and  be  out  of  Office  all 
the  while  this  Motion  is  making  :  And  it  is  not 
reafbnable,  nor  certainly  ever  was  intended  that 
after  a  Jury  is  l\vorn  to  try  a  Matter  of  Fad, 
they  fliould  fland  idle,  while  you  move  a  Thing 
which  you  fhould  have  moved  before  they  came 
to  the  Bar  :  Suppofe  you  fhould  now  move  fbme 
Exception  to  the  Venire,  and  the  Return  there- 
upon, fhould  we,  when  we  and  you  alfb  have 
admitted  the  Jury  to  be  fworn,  quafh  the  Pro- 
cefs whereby  they  are  return'd  ?  And  yet  we 
may  as  well  do  that  as  this.  For,  the  Ad 
provides  in  the  veiy  lame  Words  concerning 
Quafhing  Procefs  znd  IndiSlments.  But,  when  the 
Jury  is  fworn,  and  ready  to  receive  their  Evi- 
dence, Hire,  then  it  is  out  of  all  Sealbn  to  make 
fuch  a  Motion  i  therefore  I  do  not  think  the  Par- 
liament 
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liament  intended  by  this  Ckufe  (which  was  a 
kind  of  Exxeption  to  the  Favour  the  Prifbner  re- 
ceiv'd  by  having  the  Copy  of  the  Indictment) 
to  inftitute  a  new  Method  of  Proceedings  for  Mo- 
tions to  quafli  Indiftments,  even  when  a  Jury  is 
at  the  Bar  and  fworn  to  try  the  Iffuc,  and  there 
is  nothing  proper  to  be  proceeded  upon,  but  only 
to  hear  the  Evidence  produc'd  for  the  Proof  of 
that  Iflue,  till  the  Jury  is  diicharged.  Butftill  this 
I  would  layi  this  is  a  new  Calc,  and  upon  a  new 
Statute.  I  am  truly  of  Opinion,  that  the  Motion  is 
altogether  unleafonable  and  irregular,  and  itfliould 
have  been  made  before,  and  you  had  a  full  Oppor- 
tunity to  make  it  this  Day  Seven-night  before  Plea 
pleaded,  and  you  might  likewile  to  Day  before 
the  Jury  was  fworn ;  therefore  when  the  Jury  are 
now  at  the  Bar  actually  enter'd  into,  and  miploy'd 
upon  the  Service,  the  Court  ought  not  to  be  inter- 
rupted by  fuch  a  Motion.  Yet  neverthelefs  I 
would  propound  this,  that,  feeing  it  is  a  new  Cafe 
and  upon  a  new  Statute,  the  Court  would  forgive 
the  Irregularity,  (for  I  think  it  does  need  For- 
givenefs)  and  if  the  King's  Council  will  confent 
to  it  (to  prevent  any  Error  or  any  Pretence  of 
Hardfhip  upon  a  new  Law)  that  we  fhould  hear 
their  Exceptions. 

Sir  Edward  Ward.  L.  C.  Bamt.  This  Ad  of 
Parliament,  as  it  has  given  a  Benefit  to  the  Prifo- 
ner  that  he  had  not  before,  in  allowing  him  a 
Copy  of  his  Indidtnient,  in  Order  to  his  making 
Exceptions ;  lb  it  has  reftrained  him  as  to  the  Time 
of  making  thofe  Exceptions :  That  he  fhould  have 
Time,  there  is  no  Doubt ;  the  Time  limited  for 
it,  as  this  Adt  fays,  muft  be  before  Evidence 
given,  becaufe  they  thought  it  unreafbnable  that 
there  fhould  be  any  Quafhing  of  the  Indictment 
after  fuch  Time  as  the  King  had  given  any  Evi- 
dence whatfbever  in  the  Cafe ;  for  that  would  be  a 
Difcovery  of  the  King's  Evidence,  and  great  In- 
conveniencies  would  enfue  thereupon  j  but  the 
Queftion  is  at  what  Time  this  is  to  be  done ; 
Whether  it  may  be  at  any  Time  before  Evidence 
given  or  no ;  it  did  intend  furely  that  the  Mo- 
tion to  quafli  the  Indictment  and  the  Exceptions 
to  it  might  have  their  proper  EfFedt,  and  that 
muft  be  before  the  Trial ;  for  it  was  not  the 
Intent  of  the  ACt  to  alter  the  Method  of  Pro- 
ceedings, and  it  is  to  no  Purpofe  after  the  Jury 
is  fworn,  for  then  their  proper  Office  is  to  de- 
termine the  FaCt;  now  if  before  this  ACt  of  Par- 
liament it  never  was  allow'd  to  take  any  fuch 
Exception  as  this  after  the  Jury  fworn,  it  will  be 
confiftent  with  the  Words  of  the  Act  of  Parlia- 
ment, which  are,  'ithat  it  JJjall  be  done  before  Evi- 
dence given :  If  then  it  be  in  the  regular  Time 
for  Motions,  which  is  before  Plea  pleaded  or  Ju- 
ry fworn,  that  is,  before  Evidence  given  j  for 
it  is  not  faid,  as  Mr.  Cowper  obferved,  that  it 
fhould  be  immediately  before  the  Evidence  gi- 
ven, I  think  fure  fuch  an  Expofition  as  was  for- 
merly made  ought  to  be  made  in  this  Cafe,  the 
Time  not  being  precif ely  fix'd  by  this  Adt ;  if  there 
were  a  certain  Time  determin'd  when  Men  fhould 
take  their  Exceptions,  as  we  know  it  has  been 
in  Practice  before  IfTue  joyn'd,  then  after  the  Ju- 
ry is  fworn  it  is  an  improper  Time  then,  I  think, 
to  make  fuch  Exceptions ;  I  do  not  fuppofe  this 
ACt,  as  to  the  Method  of  Proceedings  ■ — ,  than 
it  was  before,  but  this  Exception  ought  to  be  ta- 
ken before  Plea  pleaded  :  Truly  it  is  a  new  ACt 
of  Parliament,  and  this  is  i'o  far  within  the 
Words  of  the   ACl  that  it  is  before  Evidence  ?i- 


66  3 

vcn,  as  the  Council  for  the  Prifoner  fay.  U  thi, 
can  be  governed  and  ruled  by  Proceedings  and 
Practice  in  former  Times  in  Cafes  not  of  Felony 
or  Treafbu  but  only  in  Criminal  Cafes :  If  no 
Body  fliould  liilftr  by  any  Inttrpretaticn,  1  fhould 
think  it  ouglit  to  bear  a  conformable  Con- 
ftruCtion  to  what  the  Practice  was  b;.fore,  I 
take  it  you  have  loft  the  regular  Time  for  ma- 
king your  Exception,  and  you  invert  the  whole 
Method  of  Proceedings  upon  Trials:  For  to 
what  Purpofe  is  it  to  take  Exceptions  to  quafh 
the  Indictment  when  the  Jury  arc  once  charged 
with  it:  If  it  be  an  Indictment  that  ought  to  be 
quafh'd,  the  Jury  ought  not  to  be  charged,  you 
have  had  two  Times,  and  they  are  both  of  them 
elaps'd,  for  this  Matter,  that  is,  at  the  Arraign- 
ment, and  before  the  Jury  fworn ;  yet  I  would 
propofe  it  to  the  King's  Council  as  my  Lord 
Chief  Juftice  of  the  Common  Pleas  has  done,  it 
being  a  new  Cafe,  that  it  fhould  be  better  con- 
fider'd  of  ajid  agreed  upon,  that  in  thefe  Cafes 
we  may  go  on  upon  a  certain  Rule  that  it  may 
be  eftablifli'd  for  all  Time  to  come. 

Mr.  J.  Ne-vi/e.  I  would  begin  with  the  Propofal, 
becaufe,  I  believe,  I  may  not  be  fo  clear  in  my 
Opinion,  otherwife  I  muft  de]i\'er  my  Thoughts 
according  to  my  Judgment,  but  I  would  have 
the  King's  Council  conlider  of  the  Propofal. 

Mv.Att.Cien.  My  Lord,  for  us  to  confent  to 
that  in  fuch  a  Cafe  as  this,  where  the  Court 
thinks  it  not  regular,  w^ould  be  pretty  hard  to 
defire  of  us  ^  if  any  Thing  of  Advantage  fliould 
happen  on  the  other  Side,  I  verily  think  the 
Council  for  the  Prifbner  will  not  be  fb  ready 
to  confent  to  wave  any  fiach  Advantage,  nor  am 
I  for  asking  them  to  do  it ;  this  Claufe  goes  on- 
ly to  fbme  Faults  in  the  Indictment ;  Mif-fpel- 
ling,  Mif-writing,  falfe  and  improper  Latin, 
that  is  all  that  they  are  reftrain'd  from  moving 
in  Arreft  of  Judgment  ^  any  Thing  elfe,  any- 
Uncertainty  or  other  Matter,  that  is  not  com- 
prehended under  thefe  Particulars,  they  may  take 
Advantage  of  to  move  in  Stay  of  Judgment  after 
a  VerdiCt  ;  this  Claufe  does  only  abridge  them 
from  moving  in  Arreft  of  Judgment  for  Mif^ 
writing,  Mif-fpelling,  falfe  or  improper  Latin  : 
therefore  if  your  Lordfhip  fhould  think  it  rea- 
fbnable  we  fhould  confent  to  let  them  in  to  make 
any  Exception  now,  it  muft  be  confin'd  to  thofe 
particular  Objections  of  falfe  and  improper  La- 
tin, there  can  be  no  Colour  to  make  the  Liber- 
ty larger,  becaufe  for  any  Thing  elfe  they  are 
not  reitrain'd  from  moving  it  in  Arreft  of  Judg- 
ment, for  there  can  be  no  Hardfhip  in  that  Cafe, 
as  I  think,  they  have  no  Reafbn  to  complain 
that  there  has  been  in  any  other  Part  of  the 
Cafe ;  but  for  thofe  Particulars  that  there  may 
be  no  Complaint  of  Hardfhip,  if  your  Lordfhip 
thinks  it  reafbnable  we  fhould  confent,  it  may 
be  we  may  be  prevail'd  upon  to  do  it,  though 
whatever  Hardfhip  does  happen  it  is  their  own 
Fault,  and  the  Prifbner  may  thank  his  own  Coun- 
cil for  that  HardOiip  :  If  we  aflift  them  now  to 
let  them  in,  it  ought  to  be  taken  as  a  great 
Kindnefs  ;  and  trulv,  my  Lord,  I  am  unwilling 
to  do  any  Thing  that  your  Lordfhip  and  the 
Court  fliould  think  havd  upon  the  Prifbner.  Cer- 
tainly it  is  the  Fault  of  their  own  Council,  now 
the  Law  has  allow'd  the  Prifoner  Council,  not 
to  take  the  proper  Time,  and  purfue  the  ufual 
Methods ;  and  it  is  a  Strain  beyond  what  is  ufual, 
that  we  muft  help  their  Faults  by  our  Confent ; 

how« 
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however  if  the  Court  think  it  realbnable^  1  fliall 
not  be  againft  it,  but  then  I  am  fure  the  Court 
will  take  Care  they  (hall  be  confin'd  to  thofe  Par- 
ticulars that  are  mentioned  in  the  A  ft. 

L.  C.  J.  No  Doubt  of  it :  Therefore  Sir  Bar- 
d'olomeiv  Shozver,  are  your  Exceptions  for  Mif- 
ipelling,  Mif-writing,  or  falle  or  improper  La- 
tin? for  if  they  be  fuch  Things  as  you  may  move 
in  Arreft  of  Judgment,  and  have  that  Advantage, 
then  there  is  no  Colour  that  we  fliould  break 
through  all  the  Rules  of  Proceedings  to  admit 
fuch  an  irregular  Motion  as  this. 

Sir  B.  Sbozver.  My  Lord,  in  the  Cafe  of  the 
Life  of  a  Man  I  will  not  take  upon  me  to  fay  what 
is  Mif-fpelling,  Mif-writing,  or  falfe  or  improper 
Latin,  or  what  is  fubftantial ;  but  all  that  I  fay  is, 
I  have  Five  Exxeptions,  every  one  of  them  im- 
ports a  Doubt,  as  I  take  it,  worthy  the  Confide- 
ration  of  the  Court,  and  Ibme  of  them  effeftual 
enough  to  quafh  the  Indidment ;  but  for  me, 
when  a  Man's  Life  is  at  flake,  and  it  partly  de- 
pends upon  me  as  his  Council,  to  fay  what  is 
proper  or  improper  Latin,  or  to  admit  it  to  be 
Matter  of  Subflance,  and  then  to  Morrow  to  have 
it  come  and  told  me,  you  fhould  have  mov'd  this 
to  Day,  then  I  am  fure  they  would  have  Reafbn 
to  fay,  it  was  the  Fault  of  the  Prifbner's  Council; 
for  he  would  have  chofen  very  ill  Council,  in  me, 
I  confefs,  if  I  fhould  confent  to  put  any  fuch 
Difadvantage  upon  him.  I  beg  the  Favour  that 
I  may  have  the  Liberty  to  propofe  my  Objections, 
which  I  think  are  worth  Confidering  of;  it  is  for 
the  Advantage  of  the  King  for  us  to  take  our 
Exceptions  all  together,  becaufe,  elfe  if  any  of 
them  prove  material,  the  Trouble  of  the  Trial 
•will  be  but  Mifpence  of  Time. 

L.  C.  J.  No,  we  cannot  hear  all  your  Objedlions, 
but  thole  that  are  mention'd  particularly  in  the 
Adl  of  Parliament ;  for  fuch  as  are  not  mentioned 
in  the  Claule,  you  have  a  proper  Time  to  move 
them  in  Arreft  of  Judgment. 

Sir  B.  Shoiver.  1  hen  wc  will  put  thofe  that  are 
within  the  A6i:. 

Mr.  An.  Qen.  If  we  do  any  Thing  by  Way  of 
Confent  in  this  Matter,  we  mufl  infift  upon  it, 
that  they  be  confin'd  to  the  Particulars  in  the 
Aft ;  we  defire  they  may  open  their  Objeftions 
to  the  Court,  and  if  the  Court  fhall  think  they 
are  properly  under  thole  Heads,  then  they  will 
confidcr  of  them,  if  the  Court  be  of  another 
Mind,  then  they  mufl:  be  referv'd  till  the  proper 
Time. 

L.  C.  J.  Do  you  confent  then,  Mr.  Attorney, 
that  they  Ihall  now  take  thofe  Exceptions  that 
are  mentioned  in  the  Aft  of  Parliament  ? 

Mr.  Att.  Gen.  If  the  Court  think  it  reafonable 
upon  thofe  Terms,  I  do. 

IMr.  y.Pozvys.  Let  them  open  them  if  your  Lord- 
fhip  pleafe,  and  let  us  keep  the  Power  in  our  own 
Hands  to  do  as  our  Difcretions  fhall  direft. 

L.  C.  J.  Truly  I  do  not  know  whether  we  can 
do  any  Thing  in  this  Matter,  I  queflion  much 
whether  it  be  Difcretionary  in  us  to  break  through 
all  the  common  Method  of  Proceeding,  and  ad- 
mit of  fuch  Irregularities. 

L.  C  y.  I'reby.  I  have  a  great  Inclination  to 
hear  them,  that  we  may  get  rid  of  thefe  pre- 
tended Exceptions,  which  I  am  apt  to  think  will, 
when  opened,  dilappoint  the  Expeftations  that 
may  be  railed  by  this  mentioning  them  in  gene- 
ral ;  for,  I  have  that  Opinion  of  the  Ability  and 
C!rciimlpct;l;ion  of  the  Council,  that  I  believe  if 


they  had  had  Exceptions  fufficient  to  quafh  the 
Indiftment,  we  Ihould  have  heard  of  them  at  a 
Time  more  proper  than  this  now  between  the 
Swearing  the  Jury  and  giving  Evidence  to  them. 
But,  polTibly,  the  Council  may  think  fit  to  make 
in  Eflay,  and  try  what  can  be  got  out  of  this 
unufual  Expreflion  in  this  new  Aft. 

L.  C  J.  No,  no,  I  know  this  is  a  Piece  of  i\rt, 
and  the  Court  is  not  well  dealt  with  in  it. 

L.  C.  J.  'Trehy.  Indeed  I  am  very  willing  to  hear 
them  for  that  Reafbn. 

L.  C.  J.  1  look  upon  it  only  as  meer  Trick, 
and  a  Piece  of  Art  to  tafte  the  Opinion  of  the 
Court. 

Sir  ^.  Shower.  My  Lord,  it  was  my  Miflake 
then ;  for  I  take  it,  if  the  Acl:  of  Parliament  had 
intended  otherwife  they  would  have  expreft  it 
otherwife. 

L.  C.  J.  Does  the  Aft  of  Parliament  give  you 
another  Liberty,  and  a  greater  than  you  had  be- 
fore? Does  it  not  defign  to  abridge  you  of  a  Li- 
berty that  you  had  before  ?  Certainly  it  never  in- 
tended that  the  Court  Ihould  admit  of  any  irre- 
gular Proceedings. 

Mr.  J.  Powell.  You  fhould  have  tim'd  your  Mo- 
tion better,  for  certainly  now  the  Jury  is  charg'd 
they  mufl  give  a  Verdift  either  of  Acquittal  or 
Conviftion ;  and  if  you  move  to  qualh  the  In- 
diftment, and  your  Exceptions  are  material,  the 
Jury  cannot  proceed  ;  you  fee  what  a  Pais  your 
Motion  has  brought  it  to,  'tis  certainly  a  mighty- 
irregular  Motion. 

L.  C  J.  'I'reby.  What  Judgment  would  you 
have  us  give  ?  I  would  ask  you  that :  If  any 
Exception  were  moved  before  the  Jury  were 
fworn,  and  it  proved  material,  the  proper  Judg- 
ment were,  that  the  Indiftment  be  qua/h'd  ;  but 
now  they  are  fvvorn,  what  Judgment  muft  we 
give  ?  Mufl  we  not  expeft  the  Verdift  of  the 
Jury  firfl  upon  the  Faft  ?  And  mufl  we  then 
give  Judgment  upon  your  Exception  ? 

Sir  B.  Shower.  I  know  not  whether  your  Lord- 
fhip  may  not  give  Judgment  firfl  to  quafh  the 
Indiftment,  and  then  difcharge  the  Jury. 

L.  C-  J.  I'reby.  And  what  if  we  do  not  find 
Caule  to  quafh  it,  then  you'll  fay,  we  mud  go 
on  with  the  Evidence,  as  we  were  going  before 
this  Interfering  ?  Are  we  to  be  doing  two  Things 
at  once.  I  am  pretty  certain  you  can  fhow  me 
no  Prefident  for  any  like  Proceedings  in  any 
Cafe  :  It  is  confounding  the  Offices  of  the  Judge 
and  Jury. 

Mr.  Phipps.  If  your  Lordlhips  try'd  thcValidity 
of  our  Exceptions,  and  find  Occafion  to  quafh  the 
Indiftment,  there  will  be  no  need  of  a  Jury. 

L.  C.  y.  Upon  the  Statute  of  yeofailes  in  a  ci- 
vil Caufe,  fuppofe  at  a  Trial  at  Bar,  it  appears 
upon  the  Face  of  the  Declaration,  that  there  is 
fuch  a  Miftake  as  will  be  cured  by  the  Verdift  ; 
but  if  the  Party  had  demurred,  and  fhown  it 
for  Caufe,  it  would  have  been  fatal.  Do  you 
think  when  he  has  wav'd  the  Benefit  of  Demurrer 
and  pleaded  to  Ifluc,  that  you  fhall  move  this 
and  help  your  felf  by  fuch  a  Motion,  becaufe  it 
will  be  helpt  after  a  Verdift  ? 

Sir  B.  Shower.  If  this  Aft  had  been  worded  as 
that  Statute  of  yeofailes  is,  it  may  be  we  might 
not. 

L.  C.  y.  Why,  it  is  not  faid,  in  the  Statute  of 
yeofai/es,  that  it  fhall  be  good  after  IfTue  joined, 
before  the  Jury  is  charg'd  or  fworn,  but  that  it 
fhan't  be  good  after  the  Verdift. 

Sir 
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Sir  B.  Shower.  It  is  before  the  Evidence  given. 
L.CJ.  Could    he  do  lo    in  any  Cale   before 
thisAcl,  and  does  the  Acl   enlarge  your  Liberty 
or  abridge  it? 

L.C.  y.  I'reby.  Sir  Bartholomeiv  Sborvcr,  you  in- 
fift  upon  Part  of  the  Words  of  the  Ad  of  Parlia- 
ment ;  it  fays,  no  Indictment  or  Procefs  fhall  be 
quafh'd  upon  the  Motion  of  the  Prifoncr  or  his 
Council,  unlefs  it  be  made  before  any  Evidence, 
&c.     Now,  I   fuppofe,  the  Parliament  ufe   that 
Expreflion,  tipon  the  Motion,  in  the  flime  Senfe  as 
it  is  ufed  in  Law,  tiz.  for  fuch  a  one  as  fhould  be 
in  the  Time  when  Motions  for  quafhing   the  In- 
didbnents  are  properly  to  be  made ;  now,  when 
is  that?  It  is  plain,  it  was  always  before  the  Jury 
come  to  the  Bar,  nay  before  the  Plea  of  the  Par- 
ty.    If  that  be  the  proper  Time   to  make  fuch 
a  Motion,  then  that  ExprefTion  in  this  Ai5t  of  a 
Motion  to  qiiafi  the  IndiSlment  will  very  well  help 
to  conftrue  the  other  Part  of  the  Claufe  that  you 
infift   upon :  For  if  the  Motion  be  made  before 
Plea  pleaded,  it   is  certainly  before  the  Evidence 
gi'ven  in  your  Senfe.     And  I  conceive,  that  under 
that  Expreflion  l^Eindence  gi'ven']    which  fignifies 
the  main  Part,  the  Parliament  intended  to  com- 
prehend the  whole  Proceeding  to  Trial,  begin- 
ning, if  not  from  the   Pleading  Not  Guilty,    at 
Jeaft,  from  the  Swearing  the  Jury.  Before  Evidence 
gi-ven  in  Court,  may  reafbnably  be  expounded.  Be- 
fore the  Pri finer  bath  fully  entred  into  that  Contejia- 
tion  of  the  Fa^,  which  is  to  be  determined  only  by 
Evidence  in   Court.       I  attended   the  Court  of 
Kings-Bench  a  long  Time,  and  I  believe  that  I 
have  heard  it  laid  a  hundred  Times,  upon  Mo- 
tions to  quafh  Indictments  of  great  or  odious  Of- 
fences ;  No,  try  it,  fays  the  Court,  we  will  not 
quafli  it,  plead  to  it,  let  the  Fad:  be  tried,  you 
may  then  move  it  in  Arrefb  of  Judgment.    Thofe 
Expreffions  fhew'd   that  the  proper  Time  for  a 
Motion  to  quafh  an   Indidment  was  before  Plea, 
tho'  they,  in  their  Difcretion,  would  not  grant  a 
Motion  to  quafh,  in  Cafes   of  fuch  great  Offen- 
ces.    But  fure  they  did  not  think   that  when  a 
Jury  came  to  the  Bar,  it  was  a  tolerable  Time  to 
move  to  quafh  an  Indidment,  there  was  no  Ex- 
pedation  of   hearing  of  fuch   a   Motion  then. 
And   certainly  this  Claufe  which  is  made  wholly 
againfl  the  Prifbner,  fhould  not  be  conftrued  to 
help  him  to  fiich  a  new  extraordinary  and  abfiird 
Liberty. 

Sir  B.  Sho'Wer.  My  Lord,  with  Submiflion,  that 
Pradice  goes  upon  another  Reafbn,  the  Court 
would  not  quafh  it  at  all  upon  a  Motion ;  this 
Ad  of  Parliament  fuppoies  that  you  will  quafh 
upon  a  Motion  at  any  Time  before  Evidence  gi- 
ven ;  We  never  heard  of  a  Motion  to  quafh  an 
Indictment  for  Felony  or  Treafbn,  but  flill  the 
Court  would  always  fay.  Demur,  or  Plead,  or 
move  in  Arreft  of  Judgment,  but  by  this  Law 
itfeems  the  Senfe  of  the  Parliament  was,  that 
it  might  be  qualTit  upon  a  Motion. 

Mr. Sol.  Gen.  S\r  B.Shoiver  is  come  to  what  I 
faid,  that  in  Truth  there  is  no  fuch  Thing  as 
quafhing  an  Indidment  for  Treafon  or  Felony, 
as  I  mentioned  in  Sir  Rich.  Manfel's  Cafe,  and  I 
think  the  Rule  that  was  given  in  that  Cafe  will 
f erve  now  in  this  Cafe ;  I  am  for  confenting  if 
they  be  kept  within  the  Limits  of  the  Ad  of 
Parliament,  but  I  muft  dcfire  the  Opinion  of  the 
Court  before  we  do  confent. 

L.  C.  y.  Holt.    Aye,    aye,    Gn    on    Brother 
A^cnle. 
Vol.  IV, 


Mr.  y.  NeiHle.  I  muft  confefs  1  catinotbut  doubt, 
as  this  Ad  is,  there  were  two  Times  that  they 
had  Liberty  of  taking  thelc  Exceptions  to  Indid- 
mentsi^  but  indeed,  in  Murder  and  Treafon  they 
were  feldom  admitted,  till  they  came  to  move 
in  Arreft  of  Judgment ;  but  ftiil  there  was  al- 
ways a  Priviledge,  and  a  Time  gi\cn  to  the  Pri- 
foner,  be  the  Crime  what  it  would,  to  take  that 
Advantage  which  the  Law  gave  him,  to  prevent 
Judgment  againft  him.  Now  I  agree,  it  is  irre- 
gular and  unfeafbnable  to  offer  it  now,  and  quite 
different  from  all  former  Fradice ;  you  migh.t 
have  done  it  before  now,  the  Ad  fays  expreflv 
It  muft  be  done  before  Evidence;  but  you  might 
have  taken  Advantage  before  the  Jury  was  f\vorn, 
nay  before  you  had  pleaded,  but  you  ha\'e  lapfed 
your  Time.  Yet  truly,  notwithftanding  you  ha\-c 
lapfed  your  Time,  I  cannot  fatisfie  my  felf  to 
take  away  the  Liberty  that  the  Law  has  given 
the  Prifbner  fbmetimc  or  other,  to  except  agaiuft 
the  Indidment.  It  is  plain  that  before  this  Ad 
after  Verdid  he  might  have  moved  in  Arreft  of 
Judgment,  now  he  cannot  do  {b,  whether  the 
Fault  be  in  the  Council  I  cannot  tell,  but  the 
great  Prejudice  is  to  the  Perfbn  that  is  to  be 
try'd,  who  will  not  be  wholly  precluded  fi-om 
making  any  Advantage  of  the  Exceptions  he  has 
to  the  Indidment,  becaufe  by  the  Ad  he  can- 
not move  in  Arreft  of  Judgment.  This  feems 
a  ftrong  Implication  that  the  Parliament  intend- 
ed he  muft  have  fbme  Time  or  other,  but  before 
Evidence  given,  to  offer  his  Exceptions.  I  fay 
this  only  to  thofe  particular  Things  that  are 
mentioned  in  the  Ad,  Mif-writing,  Mif-fpelling, 
Falfe  or  Improper  Latin ;  as  to  thefe  four  par- 
ticular Things  which  the  Party  is  barr'd  from 
moving  in  Arreft  of  Judgment,  I  cannot  fatisfie 
my  felf  but  that  he  fhould  have  one  Time  or  ano- 
ther to  take  this  Advantage  before  the  Evidence 
given,  and  therefore  I  think  he  fhould  have  it 
now :  It  is  true,  it  is  altogether  irregular,  the 
Jury  being  flvorn,  and  it  ought  to  have  been  done 
before  ;  but  I  hope  if  it  be  admitted  now,  it  will 
be  with  fuch  Obfervation,  that  no  Bod)-  will  ever 
offer  at  it  for  Time  to  come.  As  this  Cafe  is 
before  us,  and  the  Ad  of  Parliament,  which  per- 
haps may  have  led  the  Council  into  that  Miftake, 
that  it  might  be  any  Time  before  Evidence  gi- 
ven, tho'  they  know  the  proper  Time,  and  the 
regular  Method  in  other  Cafes ;  yet  I  doubt  it  is 
hard  to  put  fuch  a  Conftrudion  upon  this  Act 
on  the  fudden,  quite  to  debar  the  Prifbner  of  the 
Benefit  of  his  Exceptions  to  the  Indidment. 

Mr.  y.  To^sjell.  I  have  already  declar'd  my  Opi- 
nion, that  the  Prifbner  has  had  his  proper  Time 
for  making  his  Exceptions,  but  he  has  lapfed 
that  Time  j  but  I  am  not  againft  that  Motion 
in  a  Cafe  of  Life,  upon  an  Indidment  for  fb 
great  a  Crime  as  Treafbn  is,  and  where  the  Con- 
lequence  is  fb  great,  if  it  may  confift  with  the 
Rules  of  Law,  and  it  be  the  Senfe  of  the  Court, 
and  the  King's  Council  confent  to  let  them  be 
heard,  Ifubmit  to  it,  nay  I  would  Second  or 
Third  that  Motion  that  they  niay  be  heard. 

Mr.  y.  Eyres .  Truly  I  am  of  the  fam.e  Opinion, 
I  think  we  ought  not  to  alter  the  ancient  Courfe 
of  Law  by  Words  of  Implication,  nor  go  any 
further  than  the  Ad  of  Parliament  does  exprefs. 
The  Ad  appoints  that  a  Copy  of  the  Indidment 
fhould  be  delivered  to  the  Prifbner  fb  many  Days 
before,  to  enable  him  to  make  his  Exceptions,  and 
therefore  deprives  him  of  the  Benefit  of  tholb  Ex- 
(^  q  q  q  ceptions 
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ceptions  after  Conviftion  in  Arreft  of  Judgment. 
I  lee  no  Words  in  the  Adt  of  Parliament  that  do 
alter  the  Courle  of  Proceedings,  as  to  this  Mat- 
ter, from  what  it  was  in  all  Ci^•il  and  Criminal 
Caules  before  ;  Pcrlbns  mufi:  take  their  Ad\  antage 
of  Excepting  in  their  proper  Time,  but  when  it 
comes  to  IlTue,  the  next  'J  hing  to  be  done  is  ttie 
Trial;  and  truly  I  mufl  needs  lay  the  Council  are 
to  blame,  that  knew  this  lo  very  well,  that  if 
they  have  any  Advantage  of  Excepting,  they  did 
not  take  that  Advantage  Iboner,  it  is  their  Fauk; 
but  feeing  it  is  {o^  1  am  of  Opinion  not  to  tore- 
clole  the  Frilbner,  as  the  Caie  ftands.  I  would 
be  lender  of  Life,  but  at  the  lame  Time  I  de- 
clare my  Opinion  upon  this  Adl  of  Parliament 
as  the  reft  of  my  Brothers  have  done,  to  pre\ent 
the  Objection  for  the  'J'imc  to  come  ;  yet  leeing 
there  is  this  Misfortune,  and  there  would  bt  a 
Hardfhip  upon  the  Prilbner  by  the  Default  and 
Negled;  ot  his  Council  in  the  Cafe  of  a  J\Ian's 
Life,  I  would  be  16  tender  as  to  indulge  them  to 
make  their  Objcftions  now. 

Mr.  B.  Poays.  I  am  of  the  f;\me  Opinion  the  Pri- 
lbner has  lapft  his  Time,  for  I  take  it  this  Claule 
of  this  A6t  of  Parliament  has  not  altered  the 
common  Courle  of  Proceedings  j  nay,  I  take  it, 
it  fignifies  very  little  in  this  Cale  ;  for  certainly  it 
was  intended  to  dilable  the  Prilbner,  and  not 
enable  him  at  all ;  and  therefore,  as  the  Cafe  is, 
I  think  it  very  Irregular  and  Imprad:icable  to  in- 
troduce lb  great  a  Novelty,  as  to  admit  the  Mo- 
tion for  qualhing  the  Indictment,  when  the  Jury 
is  fworn,  and  when  the  Fad;  is  the  only  fingle 
Point  to  be  determin'd  and  every  Thing  elle 
ought  in  legal  Courle  to  come  before  or  after ; 
but  for  us  to  confound  Time,  one  Time  for  Plead- 
ing, another  Time  for  Trial,  and  another  for 
Arreft  of  Judgment,  all  at  once,  and  to  have  a 
Jury  attending  meerly  to  hear  Council  at  the 
Bar  moot  Points  of  Law,  which  might  be  de- 
termin'd either  before  or  after  the  'I'rial,  is  fo 
very  irregular,  that  it  really  introduces  nothing 


L.  C.  J.  ^^'ell,  do  you  confent  to  let  them 
make  their  Objedlions,  as  to  thole  four  Heads  in 
the  Ad  of  Parliament. 

Mr.  Jr.  Gen.  Yes,  my  Lord ;  if  it  be  any  Mat- 
ter of  Subftancc,  tliat  is  out  of  the  Cale  at  pre- 
Icnt,  ior  the  Frovifion  of  the  AQc  of  Parliament 
is  only  for  meer  Marter  of  Form,  and  I  Ihould 
be  very  unwilling  in  any  Point  that  is  material, 
to  make  a  Prefident  in  luch  a  Cale  as  this. 

L.  C  'f-  I  confeis  if  )ou  had  conlented  farther, 
I  do  not  know  how  we  fhould  ha\e  admitted  of  it. 

L.  C.  J.  T'reby.  I  tell  you  how  I  thought  it 
might  be  done,  you  might  ha\e  committed  an 
Irregularity,  for  which  in  a  Cale  of  Life,  and  up- 
on a  new  Law,  I  believe  and  hope  we  lliould  have 
been  forgiven. 

L.  C.  J.  Well,  for  my  Part  I  will  not  commit 
any  Irregularity  upon  any  Account  whatlbever; 
I  cannot  lee  how  by  Law  they  can  take  any  Ex- 
ceptions to  the  Indidlment  ;  Mr.  Attorney  can- 
not confent,  and  if  he  did,  I  think  it  could  not 
be,  unlels  he  did  alio  conlent  to  dilcharge  the 
Jury  ;  but  1  lee  they  will  not  offer  any  Objedtions 
according  to  )  our  Conlent,  Mr.  Attorney,  and 
therefore  pray  go  on  to  open  the  Evidence. 

'Mr.  yit.  Gen.  May  it  pleafe  your  Lordfliip,  and 
you  Gentlemen  of  the  Jury,  the  Prilbner  at  the 
Bar,  Amhroje  Rookwood,  ftands  Indided  forHigh- 
Trealbn,  in  Compaffing  and  Imagining  the  Death 
of  his  Majefty.  Gentlemen,  the  Overt  Ads  that 
are  laid  in  the  Indidment  to  prove  this  Trea- 
fbn,  are ;  that  He,  together  with  divers  Others, 
had  frequent  Meetings  and  Conlultations,  in  or- 
der to  AlTaflinating  His  Majefty 's  Royal  Perfbn, 
and  did  provide  Horfes  and  Arms  for  that  pur- 
pofe. 

Gentlemen^  the  Evidence  that  you  will  hear, 
to  prove  thele  Fads  that  are  thus  laid,  will  be 
of  this  Nature  j  you  will  hear  by  the  Witnefs, 
That  there  has  been  for  Ibme  Years  a  Defign 
carried  on  to  Murder  the  King's  Perfbn  ;  that 
this  was  diicourled  of,  and  leveral  Debates  and 


but  Contufion,  which  Courts  of  Juftice  ought  to     Confultations  were  had  about  it  the  laft  Year, 

Ibme  Time  before  the  King  went  to  Flanders  ^ 
there  was  le\'cral  Meetings,  where  were  Sir  /^77- 
hi'!//  Perkins,  Captain  Porter,  and  Cbarnock  that 
was  Executed,  and  leveral  others,  and  there  they 
did  confider  in  what  way  to  take  off  the  King 
at  that  Tiiue  ^  and  you  will  hear  they  did  exped 
a  CommiiTion  to  authorize  it  from  the  late  King 
Jiviies  j  but  then  the  Commiflion  did  not  come, 
thev  had  not  any  liich  at  that  Time  ;  but  they 
did  think  fit  to  put  it  in  Execution  without  any 
liich  Order  and  Authority,  and  therefore  they 
endeavour'd  to  have  got  a  Velfel  to  have  carry 'd 
them  off  after  they  had  Executed  this  bloody  Con- 
Ipiracy  ;  but  it  happen 'd  His  Majefty  went  to 
FL'.ndcr.';  Iboner  then  they  Thought,  and  the)' 
could  not  provide  Themlelves  of  a  Security  for  a 
Retreat,  and  io  at  that  'l"imc  the  Defign  was  laid 
a  fide. 

But  Gentlemen,  you  will  hear  this  Confpira- 
cy  was  renewed,  and  let  on  Foot  this  Winter  ; 
and  in  Order  to  the  Accomplifhmcnt  of  it  you 
w  ill  hear,  that  about  Cbrijimas  laft  there  were 
leveral  Perlbns  lent  from  France  by  the  late  King 
James,  on  purpole  to  put  this  horrible  Defign  in 
Execution.  Sir  George  Barclay  was  to  be  at  the 
Head   of  it,    he  was  a  Lieutenant  in  one  of  the 


avoid  abo^•e  all  Things,  and  ought  to  keep  to 
the  proper  Scalbns  that  the  Law  allow.---.  1  here- 
fore,  truly  I  think  in  Stridneis  o?  Law  we  ought 
not  to  allow  it ;  but  it  being  in  a  Caie  of  Life, 
and  it  being  a  new  Cale  upon  a  new  A&.  of  Par- 
liament, if  the  King's  Council  think's  fit:  to  Con- 
fent, I  (hall  be  for  it,  if  not,  I  think  in  Strid- 
nefs  of  Law  we  cannot  allow  it. 

Mr.  At.  Gen.  My  Lord  I  am  very  unwilling  to 
deny  the  Prilbner  any  Ad\antage,  that  he  ni^ight 
have  had  by  this  Ad  of  Parlia'ment,  though  his 
Council  ha\  e  fiipt  the  proper  Time  ;  if  Sir  Bar- 
tholomc-iv  Sloiver  will  lay  his  Jixceptions  are  to 
any  of  the  four  particular  Heads  mentioned  in 
this  CLuiie  of  the  Ad  of  Parliament,  for  we  muft 
confine  them  to  that,  then  wc  do  conlent  that 
he  fhould  make  them  now. 

L.  C.  J.  Truly  Ah".  Attorney,  if  you  do  con- 
fent that  the}-  take  their  Exceptions  now,  we 
may  confider  of  it  whether  it  can  be ;  but  I  know 
not  how  wc  could  admit  them  to  that  Liberty 
othcrwife,  for  if  there  be  any  Thing  material, 
they  may  move  it  in  Arreft  of  Judgment. 

Mr.  At.  Gen.  And  1  believe  the\-  won't  fay  their 
Objedions  are  lb  flight,  as  to  be  only  IViatter  of 
Form,  they  lay  they  are  Subftantialj  and  then 
your  Lordfhip  will  hear  them  in  a  proper  Time. 

Sir  B.  Shower.  I  don't  know  whether  I  am  mif- 
taken  in  the  Law,  I  am  lure  you  are  miftaken 
in  the  Indidment. 


late  King  James's  Troops  of  Guards  in  France, 
he  was  lent  over  with  a  Commiflion,    and  Mr. 
Rookn-ood,  the  Prilbner  at  the  Bar,    was  a  Bri- 
gadier 
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gadicr  in  the  Guards  there  ;  thefecame  over,  and 
levcral  other  I'roopers  of  the  late  King  Jcwics\ 
Guards,  by  two  or  three  at  a  Time,  that  they 
might  not  be  obferv'd ;  particularly  you  will 
hear,  that  when  Sir  George  Bar'clay  was  come 
over,  Teveral  Troopers  were  lent  to  by  King 
James  himlelf  to  come  to  him  at  St.  Gerni.T'ms, 
and  there  he  told  them  he  had  a  Piece  of  Ser- 
vice ior  them  to  do  in  England^  and  that  they 
fhould  obferve  Sir  George  Barclays  Orders  and  Di- 
rections. More  particularly  there  was  one  Har- 
ris and  Hare,  two  Troopers  in  the  Guards,  were 
ient  for  by  the  Late  King  James  into  the  late 
Qiieen's  Bed-Chamber  at  St.  Germains,  where 
Colonel  Parker  was  prelent ;  they  were  told  by 
the  late  King,  He  was  ienfible  they  had  lerved 
him  faithfully,  and  He  would  advance  them, 
and  he  had  now  a  Piece  of  Service  for  them  to 
do,  which  would  enable  him  to  do  it ;  He  told 
them  they  muft  go  over  into  England^  and  be 
fure  to  obey  Sir  George  Barclay^  Diredtions,  and 
they  were  order 'd  to  endeavour  to  find  out  Sir 
George  Barclay  when  they  came  into  England ; 
and  were  told  by  him,  that  they  would  meet  Sir 
George  Barclay  twice  a  Week  in  Co-vent-Garden 
Square,  in  the  Evening,  and  the  Token  by  which 
they  fhou'd  know  him,  was,  he  would  wear  a 
white  Handkerchief  out  of  his  Pocket ;  this  they 
were  told  by  the  late  King,  when  he  fent  them 
upon  this  Errand.  Colonel  Parker  was  by  at  the 
lame  Time,  and  being  there  he  was  ordered  to 
go  to  Mr.  Carol  Secretary  to  the  late  Queen,  who 
had  order  to  furnilh  them  with  Money,  to  bear 
the  Charges  of  their  Journey  into  England,  and 
if  they  were  detained  by  contrary  Winds,  they 
had  Letters  of  Recommendation  to  Monfieur 
Latoitr  the  French  King's  Prefident  at  Callis,  to 
furnifli  them  with  Money,  to  bear  their  Charges 
over  into  England,  and  accordingly  they  went ; 
but  being  detained  at  Callis  for  want  of  Wind, 
they  were  furnifhed  by  the  French  Prefident ;  and 
by  the  Beginning  of  February,  they  came  over. 

But  I  omitted  one  Thing,  Gentlemen :  Before 
they  came  over,  the  late  King  when  they  were 
with  him  took  a  Lift  out  of  his  Pocket  of  Names, 
and  told  thefe  two,  Harris  and  Hare,  what  Names 
they  Ihould  go  by  in  England  j  Harris  was  to  go 
by  the  Name  of  Jenkins,  and  Hare  by  the  Name 
of  Gitiny,  and  accordingly  they  came  over  in  a 
Boat,  and  landed  in  Kent,  and  when  they  came 
to  Town  they  endeavour'd  to  find  out  Sir  George 
Barclay  :  The  firft  Time  I  think  they  did  not  find 
him  ;  but  the  lecond  Time  they  did  find  him ; 
and  he  laluted  them,  and  told  them  he  was  glad 
to  lee  them  come  over,  and  he  would  furnifh  them 
with  Money,  and  he  lent  Major  Holmes  to  tliem, 
and  accordingly  he  did  come,  and  give  them 
Subfiftence  Money. 

Now  Gentlemen,  you  will  hear  that  Sir  Gecrge 
Barclay  being  come  over  with  theie  Troopers 
and  many  others,  to  the  Number  of  Sixteen,  that 
at  leveral  Times  were  lent  upon  this  Confpiracy, 
I  lay,  after  they  were  come.  Sir  George  Barclay 
had  frequent  Meetings  and  Confultations  with 
leveral  other  Perfons  that  were  to  be  engaged 
in  the  fame  Defign  ^  and  they  met  at  leveral 
Places,  Ibmetimes  at  Captain  Porter's,  fometimes 
at  the  N'!g's-Head  in  Covent-Garden,  at  another 
Time  at  the  Sim  Tavern  in  the  Strand  ^  and  you 
will  find  by  the  Evidence,  that  the  Prilbner  at 
the  Bar,  Mr.  Kootxood,  was  prelent  at  moft  of 
thole  Meetings,  and  there  they  did  confult  of 
Vol.  IV. 


the  beft  Ways  and  Methods  for  putting  this 
Confpiracy  in  Execution  ;  Ibmetiines  thev  thought 
of  doing  it  by  an  Ambufh,  laid  on  the  other  Side 
of  the  Water,  by  Perfons  on  Foot,  in  a  little 
Wood  there  near  Richmond,  where  the  King  was 
to  pals  by,  whilft  others  on  Horle-back  were  to 
take  Notice  of  their  Firing,  and  then  to  At- 
tack the  Guards.  'Ihis  was  propoled,  but  there 
was  another  Propofal  to  do  it  on  this  fide  the 
Water ;  and  therefore  to  lettle  the  Matter,  one 
of  the  Conlpirators,  King,  was  lent  to  view  the 
Ground  on  the  other  Side  of  the  Water,  and 
he  did  glory  that  he  had  found  a  very  proper 
Place,  and  thought  it  a  very  convenient  Method, 
but  yet  they  were  not  all  l;itisfied,  and  at  the 
Nags-head  Tavern  in  Consent -Gar  den  they  did  de- 
bate the  Matter  again,  and  it  was  relblved  to 
ha\'e  the  Ground  viewed  again,  and  Porter,  and 
Knightley,  and  King  that  was  executed  went  to 
view  the  Ground  on  both  fides  the  Water,  to 
lee  which  was  the  moft  convenient  Place  ;  this 
was  about  the  1 2th  of  February,  they  did  take 
an  Account  of  the  moft  convenient  Places  on 
either  Side,  and  when  they  had  done  it,  they 
came  back  in  the  Evening  to  give  an  A.ccount 
what  they  had  done,  to  leveral  others  of  the 
Conlpirators,  who  met  for  that  purpole,  and  I 
think  the  Prilbner  at  the  Bar,  Mr.  Kook-jccod,  was 
prelent  there  at  this  Meeting  ;  and  you  will 
hear,  the  Place  agreed  upon  was  the  Lane  that 
leads  from  furnham-Green  to  Brentford,  that  they 
thought  the  moft  convenient  Place  becauie  there 
were  leveral  Inus  in  and  about  'H'ltrnham-Green 
and  Brentford,  where  they  might  place  their 
Men  by  two  or  three  in  an  Inn,  that  they  might 
not  be  liable  to  Oblervation  :  'i  his  was  the  Place 
that  was  approved  of. 

Then  next,  the  Manner  of  doing  it  was  to 
be  confidered  and  adjuftcd,  and  that  was  thus: 
That  the  whole  Number,  lliould  be  divided  in- 
to three  Parties,  one  Party  to  be  commanded 
by  Sir  George  Barclay  to  attack  the  Coach,  and 
kill  the  King,  and  all  that  were  in  it,  while  at 
the  fame  Time  the  two  other  Parties  to  be  com- 
manded by  Captain  Porter,  and  Mr.  il(.'0,4a"5orf  the 
Prilbner  at  the  Bar,  were  to  fet  upon  the  Guards ; 
and  the  Time  agreed  upon  to  put  it  in  Executi- 
on was  the  Fifteenth  of  February  on  Saturday, 
that  being  the  uliial  Day  the  King  went  to  Rich^ 
vicnd  a.  Hunting,  and  you'll  find  that  on  Saturday 
Morning  they  met  in  leveral  Parties,  not  all  to- 
gether, but  under  the  leveral  Heads  of  the  Par- 
ties in  order  to  be  ready,  if  the  King  had  gone 
out  that  Morning,  to  have  AlTaflinated  him. 

Gentlemen,  1  lay,  you  will  hear  of  leveral 
Meetings  that  Day  ;  there  was  one  Meeting  at 
Mr.  Cbarnock's,  where  were  prelent  Mr.  Porter, 
Sir  IfiUiam  Perkins,  and fevcral  others ;  and  ano- 
ther Meeting  you  will  hear  of  where  the  Prilbner 
at  the  Bar  was  prelent,  at  the  Lodgings  of  one 
Counter,  another  of  King  James's  Friends,  that 
came  over  for  this  purpole,  and  there  was  Sir 
George  Barclay,  and  there  was  the  Prilbner  at  the 
Bar  ;  and  thole  that  were  to  be  under  Sir  George's 
Command  met  that  Saturday  Morning  in  order  to 
make  ready,  in  Cafe  the  King  had  gone  abroad, 
to  have  Attackt  him  :  You  will  find  by  the  Evi- 
dence that  the  Prifoner  was  there,  and  Harris, 
that  was  one  of  the  Troopers  lent  over  from 
France,  was  lent  for,  and  came  in  and  found  them 
in  a  great  Hurry,  for  Harris  was  not  acquainted 
at  St.  Germains  with  the  immediate  Defign  of 
Q^  q  q  q  2  Aflailmating 
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Aflaninating  the  King,  but  finding  them  in  a 
great  Hurry,  he  ask'd  them  what  was  the  Mat- 
ter ?  And  they  told  him  they  were  to  make  rea- 
dy immediately  upon  the  Defign.  He  wonder'd 
at  it,  and  ask'd  what  it  was,  and  then  they  lold^ 
him  they  were  to  go  to  attack  the  Prince  ot 
Orange  to  aflaflinate  him  ;  and  Rovkzvood  the  Pri- 
foner  at  the  Bar  told  him,  if  he  would  go  to 
Counter,  he  fhould  have  particular  Orders  and  In- 
ftrudkions  from  him  what  to  do.  Accordingly 
Harris  went  to  Counter,  he  told  him  where  his 
Horfe,  and  Hare's  Horfe,  and  Hungates  Horfe 
were ;  and  there  Horfes  happen'd  to  be  placed  in 
Somerfet-Houfe,  by  Mr.  Lewis,  in  a  Stable  there 
recommended  by  him,  to  the  Care  of  my  Lord 
Feverjham's  Servants,  who  were  to  take  Care  of 
them,  and  of  two  or  three  more  that  were  placed 
there,  in  all,  fi.v  of  thefe  Confpirators  Horles  by 
the  Recommendation  of  Mr.  Leivis  were  lodged 
in  that  Stable  in  Somerfet-Houfe,  and  look'd  after 
by  my  Lord  Fe'verjloam's  Men ;  and  thither  Harris, 
Hare,  and  Hungate,  were  direded  by  Counter  to 
go  for  their  Hoiles. 

But  it  happen'd  by  very  good  Providence,  that 
his  Majefty  did  not  go  abroad  that  Day  ;  and 
Durance,  one  of  the  Orderly  Men  that  lodged 
at  Kenftngton  to  give  Intelligence,  came  from 
thence  and  acquainted  them,  that  the  King  did 
not  go  out  that  Morning,  fo  there  was  nothing 
more  done  ;  but  Harris  was  told  that  he  fliould 
have  his  Horfe  at  that  Time,  and  take  it  away, 
and  in  the  mean  Time  till  they  were  to  go  upon 
their  Defign,  they  were  to  ride  out  upon  their 
Horfes,  as  they  had  Opportunity,  to  make  them 
fit  for  Service,  or  elfe  it  would  be  thought  the 
Rider's  Fault,  if,  at  the  Time  of  the  Attack, 
they  did  not  come  up  in  good  Time  and  Order 
to  join  with  the  reft,  and  it  would  be  thought 
Want  of  Courage  in  the  Rider ;  and  accord- 
ingly Major  Holmes,  another  of  thoie  Confpira- 
tors, went  with  Harris  and  Hare  to  Somerfet- 
Houfe  to  take  away  their  Horfes,  and  they  car- 
ried them  to  a  Stable  in  Soho ;  but  for  feveral 
Nights  they  liad  been  kept  at  Somerfet-Houfe. 

You  will  find.  Gentlemen,  that  Mr.  Rookwood, 
the  Prifbner  at  the  Bar,  was  concern'd  in  all  thefe 
Confultatlons  and  Meetings,  in  making  Prepara- 
tions for  the  Affaflination ;  they  intended,  as  I  faid, 
to  do  it  on  the  15th  of  February ;  but  that  not 
taking  EfFed;  at  that  Day,  between  that  and  the 
Saturday  following,  Mr.  Harris  was  frequently  in 
the  Company  of  Mr.  Koohjcood,  and  Mr.  Lowick, 
and  others,  where  they  did  dilcourfe  of  this  Af- 
faflination, and  they  did  think  it  a  very  barbarous 
Thing ;  but  however  they  refblved  they  would  do 
it,  for  they  had  Orders  to  obey  Sir  George  Bar- 
clay :  And  this  was  exprefly  declared  by  Lozvick 
and  the  Prifbner,  that  they  had  Diredlions  to  obey 
Sir  George,  and  what  he  would  have  them  to  do 
they  would  do :  They  muft  and  would  obey  Or- 
ders ;  that  was  their  Refblution  even  upon  dif- 
courfing  of  the  Heinoufiiefs  of  fb  bloody  and  bar- 
barous a  Defign. 

You  will  likewife  hear.  Gentlemen,  by  the  Evi- 
dence, that  the  ne.\t  Saturday  being  the  Two  and 
Twentieth  of  February,  they  refblved  to  put  it 
in  Execution  again  ;  and  accordingly  there  was  a 
Meeting  on  the  Friday  before  at  the  Sun  Tavern, 
where  were  prefent  Sir  G.  Barclay,  Mr.  Porter,  and 
others ;  and  there  they  did  refblve  upon  it,  tho' 
they  had  at  firfl  fome  Apprehenfion  the  Thing 
•was  diicovered^  but  thev  were  fbon  fatisfied  there 


was  no  fuch  Thing,  becaufe  they  faid  among  them- 
felves,  that  if  it  had  been  fo  they  fhould  have 
been  taken  up,  and  not  have  been  permitted  to 
meet  there  :  Therefore  they  refolved  the  r.t;;r  Day 
to  put  it  in  Execution,  and  accordingly  they  met 
at  feveral  Places,  and  got  ready  in  the  Morning  in 
Cafe  the  King  had  gone  abrord  ;  the  Prifbner  met 
that  Morning  at  Porter's  Lodging,  with  feveral 
other  Troopers,  to  make  ready  for  the  Enterprize, 
and  there  the  Prifoner  at  the  Bar  did,  at  that 
Time,  give  a  Lift  of  the  Names  that  he  was 
to  command,  for  he  was  to  have  one  Party  of  thofe 
that  were  to  attack  the  Guards,  of  whom  Harris 
was  one,  and  Hare  was  another,  and  Ricbardfcn 
was  another,  and  Blackburne  was  another,  and  his 
own  Name  was  Chief,  and  he  ordered  Harris  to 
go  and  fee  to  get  them  ready,  for  they  muft  go 
out  that  Morning:  Accordingly  Harris  did  go, 
and  got  them  ready,  and  came  back  and  gave  an 
Account  of  it.  His  Majefty  did  not  go  abroad 
that  Day,  as  it  happened  very  fortunately  by  Rea- 
fon  of  the  happy  Difcovery  ;  fb  that  News  being 
brought  back  again,  though  they  had  made  all 
Things  ready,  thofe  Preparations  were  put  oflF, 
and  they  did  nothing  that  Day,  and  quickly  after 
the  Difcovery  was  fully  made,  and  made  publick 
by  the  Apprehenfion  of  the  Confpirators. 

Gentlemen,  you  will  have  this  Matter  fully 
proved  to  you  by  feveral  WitnefTes,  that  I  think 
there  can  be  no  Room  to  doubt  the  Truth  of  it, 
that  there  was  fuch  a  Confpiracy,  and  that  the 
Prifbner  was  as  highly  concerned  in  it,  as  thofe 
who  have  fuffer'd  the  juft  Punifhment  of  the  Law. 
We  will  call  our  Witnelles  to  prove  this,  and  I 
believe  they  will  be  able  to  give  you  an  Account 
of  the  whole  Affair,  better  and  -more  fully  than  I 
can  do,  or  can  pretend  to  open  it. 

Mr.  Sol.  Gen.  Call  Mr.  Harris  and  Mr.  Porter. 

Sir  B.  Shower.  We  oppofe  the  Swearing  Mr, 
Porter :  I  muft  beg  the  Favour  of  the  Court  to 
hear  us  in  it ;  if  my  Inftructions  be  true,  we  in- 
fift  upon  it,  that  he  is  not  capable  of  being  a 
Witnefs,  he  ftands  convided  of  Felony  :  Here 
we  have  the  Record,  and  we  defire  it  may  be 
read. 

Capt.  Porter.  I  know  nothing  of  the  Matter, 
that  there  is  any  fuch  Thing  ftanding  out  againft 
me. 

Sir  B.  Shower.  Then  flire  we  are  miftaken  in 
the  Man.     Pray  let  us  hear  it  read. 

CI.  of  Arr.  (Reads  the  Record.)  This  is  an 
Indictment  of  Murther  againft  George  Porter,  for 
the  Killing  of  Sir  'James  Hacket,  Knight. 

Mr.  Att.  Gen.  Do  you  know  any  Thing  of  this, 
Mr.  Porter  ? 

Capt.  Porter.  I  came  off  with  Manfiaughter,  and 
pleaded  the  King's  Pardon  in  Court. 

Mr.  Att.  Gen.  Pray,  read  what  was  done  up- 
on it. 

CI.  of  the  Crown.  Here's  the  Jury's  Verdid.  ^od 
prcedi flu's  Georgius  Porter  eft  culpabilis  de  felonica 
Interfetlione  prxdiSli  Jacobi  Hacket,  i3  non  culp. 
as  to  the  Murder.  Here  is  a  Curia  adinfarc  'vult, 
and  I  fuppofe  there  was  a  Pardon  afterwards. 

Mr.  Juftice  Powell.  Was  he  not  burnt  in  the 
Hand  ? 

Capt.  Porter.  No,  I  pleaded  the  King's  Par- 
don. 

L.  C  J.  And  there  are  feveral  Ads  of  Pardon 
fince. 

Mr.  Cowper.  See  the  Tim&  when  the  Indid- 
ment  was. 

C/. 
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Cl.  of  Arr.  It  is  the  Eighth  of  December  in  the 
Thirty  Sixth  Year  of  King  Charles  the  Seconii. 

Sir  B.  Shozver.  We  agree  that  he  did  plead  the 
King's  Pardon,  and  then  the  Cafe  is  no  more  than 
this,  a  Man  is  convidcd  of  Manilaughter,  and  the 
King  pardons  him,  he  ftill  remains  unqualified  to 
be  a  Witnels ;  we  lay,  this  has  been  the  Cafe 
that  has  been  much  debated  in  IVcfiininfier-Hall^ 
and  upon  Debate  it  has  been  refolved. 

Mr.  J.  Powell.  It  has  been  ijo.^  but  always  againft 
you. 

Sir  B.  Shower.  It  was  in  the  Cafe  of  my  Lord 
Cafilemaine  at  this  Bar ;  one  of  my  Lords  the 
Judges  went  to  the  Court  of  Common-Pleas  to  ask 
their  Opinion,  and  thefe  Cafes  were  put :  In  Cafe 
a  Man  be  out-law'd  of  Felony  and  pardon'd  ;  in 
Cafe  a  Man  be  convidled  of  Felony  and  had  the 
Benefit  of  his  Clergy ;  and  in  Cafe  a  Man  was  con- 
vidted  and  not  attainted,  but  pardoned  upon  the 
fecond  Cafe  j  they  were  of  Opinion,  that  the  Re- 
ceiving the  Punifliment  of  Burning  in  the  Hand, 
had  purged  the  very  Guilt,  and  did  fet  him  up- 
right by  the  Statute  of  the  15th  of  Queen  Eliza- 
leth,  they  thought  it  did  operate  to  that  Purpofe ; 
but  in  the  Cafe  of  a  Pardon  of  a  Man  attainted 
or  conviAed,  it  was  agreed  he  was  not  qualified 
to  be  a  Witnefs ;  and  Dangerfield,  againfl  whom 
the  Objection  was  made,  being  burnt  in  the  Hand, 
was  received  to  be  a  Witnefs ;  and  it  was  only 
made  ufe  of  againft  him  to  take  off  his  Credit. 
The  Record  of  that  Cafe  is  in  this  Court,  and  I 
looked  upon  the  Print  of  the  Trial  this  Day.  We 
lay,  that  there  is  a  Cafe  in  i  Browmloiv  47.  a 
Man  attainted  of  Felony  cannot  be  of  an  Inqueft, 
though  pardon'd  ^  and  we  think,  he  that  cannot 
be  a  Juryman,  fure  cannot  be  a  Witnefs ;  there 
is  the  fame  Exception  to  his  being  a  Witnefs  as 
there  is  in  the  Cafe  of  a  Juryman ;  for  the  one 
ought  to  appear  as  free,  and  ftand  as  clear  and 
unfufpedted,  in  Refpeft  of  his  Probity  and  Veri- 
ty as  the  other,  as  the  one  is  fworn  to  try  and  de- 
termine upon  Oath,  fb  the  other  is  fworn,  and  his 
Oath  is  to  f\vay  and  determine  the  Jury,  and  in 
Confequence  it  is  all  one,  and  upon  thefe  Reafbns 
we  hope  he  is  not  a  good  Witnefs. 

L.C.J.  Where  is  that  Cafe  in  Brownlow  ? 
Sir  B.  Shower.  It  is  i  Brownlow  47.  and  then 
there  is  1 1  if.  IV.  41.  2  Biilfi.  154.  there  my  Lord 
Cook  fays,  if  a  Man  be  convidled  of  Felony,  and 
pardoned,  he  cannot  be  a  Juryman  ;  for  though 
the  Punifhment  is  pardoned,  the  Guilt  remains,  fb 
that  he  is  not  probus  &  legalis  HomOy  and  every 
particular  Perfbn  has  an  Intereft  in  it,  that  they 
have  free  and  clear  Perfbns  to  be  Jurymen  and 
Witneffes. 

Mr.  Phipps.  My  Lord,  that  is  the  Diflindtion 
we  go  upon,  which  was  taken  in  Dangerfield's 
Cafe,  upon  the  Trial  of  my  Lord  Cajilemaine., 
where  the  whole  Court  were  of  Opinion,  that  a 
Pardon  from  the  King  only,  would  not  make  him 
a  good  Witnefs ;  but  if  he  were  burnt  in  the  Hand, 
that  by  the  Statute  of  dccimo  o{fm-o  Elizabeths, 
amounted  to  a  Statute  Pardon,  and  fet  him  right 
to  all  Intents  and  Purpofes :  And  there  they  did  take 
Notice  of  that  Book  that  Sir  Bartholomew  Shower 
cited  of  1 1  of  Hen.  IV.  that  a  Man  attainted  could 
not  be  a  Jury-man,  though  pardoned  by  the  King  : 
It  was  objedted  he  might  be  a  Witnels  ;  but  Mr. 
Juftice  j'w/cjlaid,  it  was  the  lame  Realbn  if  he  be 
not  fit  lor  a  Jury-man,  he  is  not  fit  for  a  Witnefs ; 
they  ouglit  to  be  both  prohi  i3  legales  Homines., 
thus  the  Cafe  ftooi  there.     And  that  other  Book 


of  Buljlrode  is  the  fame,  it  was  in  the  Cafe  of  a 
Prohibition  for  a  Modus  Decimandt,  where  the  Sug- 
geftion  is  to  be  prov'd  by  two  Witneffes,  it  was  ob- 
jedled  he  had  not  prov'd  it  by  t\voWitncffes,becauft: 
they  were  both  attainted  of  Felony,  and  though 
they  were  Pardoned,  yet  that  did  not  make  them 
good  Witneffes  in  tlic  Opinion  of  the  Court. 

L.  C.  J.  This  is  quite  another  Cafe,  it  does  not 
come  up  to  your  Point,  here  is  no  Attainder,  and 
here  is  Pardon  upon  Pardon,  by  Act  of  Parlia- 
ment. 

Mr.  Phipps.  As  to  that  we  think  the  Parliament 
Pardon  is  out  of  the  Cafe ;  for  if  the  Pardon  from 
the  King  be  a  good  Pardon,  there  is  no  Guilt  for 
the  Adt  of  Pardon  to  work  upon. 

Sir  B.  Shozver.  My  Lord,  this  we  think  to  be  a 
good  Diftindtion  as  to  that  Matter,  a  iNian  that  is 
adtually  pardon'd  the  Punifhment  by  the  King's 
Pardon,  and  afterwards  an  Adl  of  Pardon  comes 
and  pardons  all  Offences,  that  we  fay  does  nothing, 
for  he  is  not  a  Subjedt  of  Pardon,  for  he  was  dil- 
charged  of  his  Punifhment  before. 

Mr.  Att.  Gen.  Sure  thefe  Gentlemen  are  not  in 
earncfl  when  they  make  this  Objedtion. 

Sir  B.  Shower.  When  the  King  has  once  pardon'd 
him  he  is  not  an  Offender  within  the  Meaning  of 
the  Adl  of  Parliament,  and  therefore  the  .•\cl 
works  nothing  as  to  him,  and  fb  he  ftands  as 
much  difabled  from  being  a  Witnefi,  as  he  was 
before. 

Mr.  J.  Powell.  In  the  Cafe  o^ Cv.tingtonm  Hob- 
lard,  there  it  is  faid  the  Pardon  takes  away  tarn 
Keatum  quam  Poenam,  &c.  an  Action  being  brought 
for  calling  a  Man  Thief,  who  had  been  indidled 
for  Felony,  and  convidled,  and  pardon'd,  the 
Court  adjudged,  that  he  ought  not  to  be  called 
fb  ;  for  he  was  no  Thief,  for  the  Pardon  had 
wafhed  him  entirely  clean,  and  he  was  difcharged 
both  of  the  Guilt  and  the  Punifhment,  and  all 
the  Conlequences  of  it. 

L.  C.  J.  Thofe  Cafes  that  have  been  put  are  no 
Authorities  at  all  in  this  Matter;  for  where  there 
is  a  Convidlion  of  Manflaughter,  and  the  Party  is 
pardon'd,  we  think  that  Pardon  of  the  King  works 
in  a  Way  of  Difcharge  as  much  as  the  Burning  in 
the  Hand.  I  take  it,  it  is  the  fame  Thing :  They  ad- 
mit, that  will  difcharge  him  to  all  Intents  and  Pur- 
pofes, and  fb  we  th  nk  does  this  as  effedlually  ; 
for  having  his  Clergy,  and  being  burnt  in  the 
Hand,  works  by  Way  of  Statute  Pardon:  For  the 
Cafe  of  a  Jury -man,  I  take  it  not  to  be  the  lame 
with  this  Cale ;  but  even  in  that  Cafe,  I  do  not 
think  that  the  Party  convidled,  after  the  King  hath 
pardoned  him,  is  difabled  from  being  of  a  Jury  •, 
but  fuppofing  that  to  be  fb,  yet  there  are  many 
Cafes  wherein  a  Man  may  be  a  Witnefs,  that  can- 
not be  a  Jury-man.  It  is  true,  the  Credit  of  fuch 
a  Witnefs  is  left  to  the  Jury,  but  it  is  no  Ob- 
jedtion  againft  his  being  a  legal  Witnefs ;  and  it 
is  a  very  ftrange  Argument  to  me,  that  becaufe  he 
was  pardoned  by  the  King,  if  that  fliould  be  defi- 
cient, that  therefore,  the  Acl:  of  Pardon  fhould 
have  no  EfTedt.  Truly,  that  is  to  fay,  that  the 
King's  Pardon  works  fb,  as  to  have  nothing  left 
for  the  Parliament  Pardon  to  work  upon,  and  cer- 
tainly it  fets  him  fb  right,  that  to  all  Intents  and 
Purpofes  he  is  as  good  a  Witnefs  as  ever  he  was  ;^ 
and  if  any  Thing  remained  to  be  done,  the  Adl  of 
Parliament  has  done  it,  and  fupplied  the  De- 
fedl ;  but  I  think  the  King's  Pardon  is  fufficient. 

Mr.  Alt.  Gen.   My  Lord,  I  fuppofe  they  do  not 
jmfiftupon  it,  as  thinking  there  is  any  great  Weight 
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in  it  but  only  for  Objedion  fake  ;  but  we  hope 
that'notwithftauding  this  Objedion  "Mv.  Porter 
fhall  be  fworn. 

Mr.  SgU.  Gen.  My  Lord,  they  take  this  Excep- 
tion at  an  improper  Time,  for  they  ipeak  to  his 
Credibility. 

L.  C.  J.  No,  they  except  to  his  being  a  Wit- 
nefs. 

Mr.  Soil.  Qcn.  Tf  fo,your  LorddiiprtMiiembersa 
Cafe  that  was  before  your  Lordfliip  not  long  fmcc, 
but  in  Eafier  Term  laft,  when  one  was  try'd  at 
this  Bar  for  Trealbn,  and  Aaron  Shuth  was  pro- 
duced as  a  Witnefs,  and  the  Prifoner  took  Excep- 
tion againft  him  as  no  good  Witnefs,  becaufe  he 
had  ftood  in  the  Pillory,  and  your  Lordfhip  and 
the  Court  did  lay,  that  the  Aft  of  Pardon  did 
reftore  him  to  all  Intents  and  Purpofes  ad  liberam 
Legem. 

Mr.  Conyers.  In  the  Cafe  of  the  Earl  of  Cafile- 
maiue,  both  the  Courts  of  King's-Bcnch  and  Coin- 
vion-Pleas,  held  Daugerfield  a  legal  Witnefs,  tho' 
burnt  in  the  Hand  foV  Felony,  and  fo  was  the  Opi- 
nion of  Ro//^  :  In  5r//f  J  Reports  388,  one  that  hath 
teen  burnt  in  the  Hand  for  Felony,  may  notwith- 
ftanding  be  a  Witnels. 

Sir.  B.  Shozver.  My  Lord,  in  anfwer  to  that  Cafe 
that  was  pur,  that  after  the  King's  Pardon  for  one 
convifted  of  Felon)-,  another  Man  has  not  the  Li- 
berty to  call  him  Thief,  that  was  an  Objedlion  in 
my  Lord  Cajlleniaine's  Cale,  that  may  ftand  as 
good,  and  our  Notion  that  we  contend  for,  be 
good  too ;  he  cannot  be  impeach'd,  or  have  Guilt 
imputed  to  him,  when  once  the  King  has  forgi- 
ven him,  and  yet  that  may  not  reftore  him  to  his 
entire  Credit,  as  was  my  Lord  Chief  Juftice 
Scroggs's  Diftindion  in  the  Cafe  ofDangerfield ;  and 
as  to  the  Cale  of  Aaron  Smith,  that  was  very  dif- 
ferent :  The  Reafon  in  that  Cafe  was,  becaufe  the 
Crime  for  which  Mr.  Smith  was  indided,  did  not 
import  any  fuch  Icandalous  Offence  for  which  his 
Credit  could  be  impeached. 

L.  C.  J.  No,  no,  we  did  not  meddle  with  that, 
we  went  upon  the  Pardon. 

Sir  B.  Shoit'cr.  But  in  that  Cafe,  they  did  not 
infift  upon  it  that  he  had  a  Pardon  antecedent  to 
the  Act  of  Pardon,  fb  that  he  was  StthjeSium  ca- 
j>ax,  for  the  Ad:  to  work  upon,  he  was  an  Of- 
fender that  needed  a  Pardon,  whereas  Mr.  Porter 
being  pardon'd  before,  could  not  be  an  Offender 
needing  a  Pardon,  and  confequently  not  within 
the  firft  Words  of  the  Aft  of  Indempnity,  be- 
caufe he  was  pardon'd  by  the  King  before,  but  he 
was  not  by  that  Pardon,  fay  we,  reftor'd  to  his 
Credit  to  make  him  a  good  Witnefs,  and  the  A<51 
of  Parliament  did  not  affed:  him,  he  being  not 
juhjeuurd  Matericc,  as  not  being  an  Offender. 

Mr.  Phipps.  As  to  Mr.  SoUicitor's  Cafe  of  ^^rrow 
Smith,  we  agree  the  Ad  of  Parliament  did  reftore 
him,  becaufe  he  never  was  pardon'd  before  by  the 
King,  fo  there  remained  an  Offence  for  the  Parlia- 
ment Pardon  to  work  upon. 

L.  C.  y.  Do  you  agree  that,  then  you  may  agree 
the  other ;  for  the  Ad  of  Parliament  pardons 
none  but  thole  that  the  King  can  pardon  ge- 
nerally. 

Mr.  Phipps.  It  is  true,  my  Lord  ;  but  we  fay 
that  an  Ad  of  Parliament  Pardon,  removes  thole 
Difabilities  which  the  King's  Pardon  does  not, 
for  every  one  is  in  Law  a  Party  to  an  Ad;  of  Parlia- 
ment, and  therefore  no  Perlbn  fhall  be  permitted 
to  alledge  in  Dilability  of  another,  any  Crime 
vhich  he  himfclf  hatii  pardon'd,    for   that  is  to 


aver  againft  his  own    Ad,    but  'tis  otherwife  in 
the  Caie  of  the  King's  Pardon. 

L.  C  J.   \\  h)',     the  very   Parliament  Pardon 
comes  from  the  King;  the  King  has  a  full  Power 
of  Pardoning,    and  where   he  does  pardon  under 
the  Great  Seal,    it  has  the  full  Effed  of  the  Par- 
liament  Pardon.      A  Pardon   before  Attainder, 
prevents    all  Corruption   of  Blood,    fb  that  tho' 
a  Man  forfeits  his  Goods  by  Convidion,    yet  af- 
ter a  Pardon  he  is  capable  of  having  new  Goods, 
and  fhall  hold  them  without  any  Forfeiture  v,hat- 
fbever,   for  the  Pardon  reftores  him  to  his  former 
Capacity,    and  prevents  any   further   Forfeiture. 
Indeed    if  he    had    been  attainted    whereby  his 
Blood   was    corrupted,    no    Pardon,    whether  it 
were  by  the  King  or  by  the  Parliament,    could 
purge  his  Blood  without  Reverfal   of   the   At- 
tainder,   by  Writ  of  Error,    or  Ad:  of  Parlia- 
ment,   or   exprefs  Words  in  the  Ad:  to  reftore 
Blood ;    but  either  Pardon    makes   him  a    new 
Creature,  gives  him  new  Capacity,    and  makes 
him  to  all  Intents  and  Purpofes,    from  the  Time 
of  the  Pardon,  to  heprobus  &  legalis  Homo,  and 
a  good  Witnefs.      Indeed  this  Crime  might  be 
objed:ed  againft  his  Credit,    but  it  is  not  to  be 
urged    againft  the  Sufficiency   of  his  Evidence, 
that  is,  his  being  a  Witnefs. 

Mr.  Att.  Gen.  My  Lord,  we  defire  he  may  be 
fworn.  (Hljich  zvas  done. J 

Mr.  Soil.  Gen.  Now,  Mr.  Porter,  do  you  give  m.y 
Lord  and  the  Jury  an  Account,  what  you  know 
of  this  intended  Affaflination,  how  it  came  to 
your  Knowledge,  and  what  Share  the  Prifbner 
at  the  Bar  had  in  it. 

Capt.  Porter.  My  Lord,    the  firft  Account  that 
I  had  of  this  Affaflination,   was  from  Mr.  Char- 
nock,   v/ho  brought  to  me  Sir  George  Barclay  and 
Major  Holmes   to  my  Lodging  in   Norfolk-Jireet, 
where  I   was  fick  of  the  Gout.     Sir  George  Bar- 
clay did  not  then  particularly  acquaint  me  with 
the  Euflnefs,  but  faid,    he  would  leave  it  to  Mr. 
Chamock  to  tell  me  what  it  was. 
L.  C.  J.     Who  told  you  fo  ? 
Capt.  Porter.  Sir  George  Barclay ;  and  after  that 
we  had  feveral  Meetings,    at  which   the  Prifbner 
at  the  Bar  was  prefent,    particularly  at  the  Globe- 
'ta'vern  in  Hattcn-Garden,   where  it  was  confulted 
of  the    beft  Ways  and  fvleans  to  affaflinate   the 
King  as  he  came  from  Ricbjnond:  Some  were  of 
Opinion  that  it  was  beft  to  be  done  on  the  other 
Side  of   the  Water  ;    others  were    of    Opinion 
that  it  fhould    be  done  on  this  Side,   by  a  Party 
of  Men   on   Horfeback  :      Upon  this  Difference 
of  Opinion,    there  were  Perfons  appointed     to 
go  and   view  both  Places  ;    I  was  appointed  for 
one  to  go  with  Captain  Knightley,  and  Mr.  King 
went  along   with   me,    and    we  did     view    the 
Ground  on  both  Sides,  and  when  we  came  back, 
we  gave  an  Account   to  Sir  George  Barclay,   and 
thofe    that  lent  us,    and    upon  our  Report,    Sir 
George  Barclay  s  Mind  was  chang'd,  who  was  for 
the  other  Side  of  the  Water   before.      And  he 
agreed   to    do   it  in   the  Lane  that    leads  from 
1'nrnham-Grecn  to  Brentford.     Afterwards  there 
was  a  Meeting  at   the  GloU-l'aycrn    in  Hattcn- 
Garden,  and  there  it  was  agreed   that  the    King 
fliould  be  attack 'd  on  Saturday  the  15th  of  Febru- 
ary, by  Sir  George  Barclay  and    liis  Party  ;  and 
Mr.  Rooht'ood,  the  Prifbner  at  the  Bar,    was  to 
command  a  Party  of  Men  that   came  over  from 
France,  who  were  to  affault  the   Guards  on  one 
Side,  and  I  and  Mr.  Cbarvock  were   to  fet  upon 
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the  Guards  on  the  other  Side.  Sir  George  Bar- 
clay^ with  four  Men  out  of  each  Party,  was  to 
arrack  the  King  in  his  Coach,  and  to  kill  him 
and  all  that  were  there  in  it. 

L.  C.  y.  Who  were  at  that  Meeting  ? 
Capt.  Porter.  There  were  Sir  (ic<irgc  Barchiy^ 
Captain  Cbariwck,  Sir  U'lUiinii  Perkins^  My  ielf, 
Major  lliiiiiies.  Captain  Kookii'joJ.,   and  Captain 
King. 

L.  C.  J.  Where  was  this  ? 
Capt.  Porter.  At  the  Globe-'j'iTvern  in  Ilitton- 
Cardaiy  upon  ^i?/«jYA?y  Morning  the  15th,  we  ha- 
ving two  orderly  Men  that  lay  at  Kciifaigton  to 
give  Intelligence,  had  Notice  brought  us  firft 
that  the  Iving  would  go  out ;  Durance^  who  was 
one  of  them,  uled  to  go  every  Morning  to  Court 
to  get  us  what  Intelligence  he  could,  and  Sir 
George  Barcldy  told  me  upon  the  Friday,  that  he 
fhould  give  mc  an  Account  as  loon  as  ever  he 
could  the  next  Morning ;  and  the  next  Morning 
at  my  Lodging  in  Littla  Rider-ftreet  in  St.  Jdi//es's, 
he  came  to  me,  and  told  me,  the  Advance  Guards 
were  gone  out,  and  the  King's  Kitchen  was  gone, 
and  all  was  preparing  for  the  King's  going  abroad, 
and  there  went  a  great  many  Noblemen  and 
Gentlemen  a  Horfe-back  with  him,  and  there- 
fore he  thought  there  would  be  no  Opportunity 
of  effedVing  the  Thing  ;  laid  I,  that's  no  Objedtion 
at  all,  nor  any  Reafbn  for  putting  it  off,  becaufe 
when  the  Sport  is  over,  all  the  Company  goes 
away,  and  the  King  comes  only  in  his  Coach 
with  the  Guards ;  he  laid,  he  would  give  Sir 
George  Barclay  an  Account  of  it,  and  he  came 
back  with  Sir  George  Barclay  and  Mr.  Kookwood  to 
my  Lodging,  and  upon  repeating  that  Objedlion, 
and  my  giving  the  lame  Anfvver,  it  was  agreed  if 
the  King  had  gone  out  that  Day  to  have  put  the 
Dcfign  in  Execution. 

Mr.  y4tt.  Gen.    Was  the  Prilbner  at  the  Bar 
there  at  that  Time  when  that  was  agreed  upon  ? 
Capt.  Porter.  Yes,  he  was. 
L.  C  J.  Where  do  you  lay  was  that  Meeting  ? 
Capt.  Porter.  At  my  Lodging  in  Little  Kider- 
fireet. 

L.  C.  J.  Had  you  that  Difcourle  with  Sir  George 
Barclay,  in  the  Prelence  of  the  Prilbner  ? 

Capt.  Porter.  Yes,  Sir  George  laid,  he  doubted 
we  could  not  do  it,  becaufe  there  would  go  ib 
many  with  the  King ;  but  I  objeded  againft  that, 
that  after  the  Sport  was  over,  all  the  Company 
went  away,  and  the  King  came  back  in  his 
Coach  i  then  it  was  agreed  ro  go  on,  there  was 
Sir  George  Barclay,  Durance,  and  the  Prilbner  at 
the  Bar  and  my  Iclf,  in  the  Room. 

L.  C.  J.  This  )ou  fay  was  Saturday  the  15th, 
in  the  Morning. 

Capt.  Porter.  Yes,  my  Lord,  but  I  cannot  lay  I 
faw  the  Prilbner  at  the  Bar  at  any  Meeting  after 
that. 

Mr.  yitt.  Gen.  Pray,  tell  my  Lord  and  the  Jury, 
what  Method  }ou  were  to  take  in  putting  this 
Defign  in  Execution. 

Capt.  Porter.  There  were  to  be  Co  many  Horle- 
mcn  armed  and  prepared  for  the  Purpole.  Sir 
George  Barclay  told  me,  we  Ihould  be  about  40 
or  45  PJorle-men,  and  rhey  were  to  be  divided 
into  two  Parties,  and  Sir  George  Barclay  was  to 
ha\e  four  Men  out  of  each  Part)',  and  his  Bufi- 
nels  was  to  attack  the  King,  and  all  that  were 
with  him  in  the  Coach.  Captain  Kookwood  was  to 
command  thole  that  were  come  out  oi  France  to 
ler\  e  under  Sir  George  Barclay,  and  Captain  Char' 


nock  and  I  were  to  command  the  other  Party, 
and  both  Parties  were  to  let  upon  the  Guards  at 
the  lame  Time  that  Sir  George  Barclay  attacked 
the  King's  Coach. 

Mr.  Att.  Gen.  If  the  Prifoucr  will  a^k  him  any 
Qijeftions,  let  him. 

Sir  B.  Sb'j'xer.  Pra\-,  Captain  Porter,  when  wa? 
that  firft  .Meeting  at  the  GloLc-T'avern  ? 

Capt.  Porter.  It  was  one  Day  in  the  Week  be- 
fore the  15th. 

Sir  B.  Sbo-icer.  Was  Mr.  Rookwoody  the  Prilbner 
at  the  Bar,  there  that  Day  ? 

Capt.  Porter.  Yes,  he  was. 

Sir  B.  SLnnver.  How  long  before  the  15th  > 

Capr.  Porter.  One  Day  that  Week,  but  I  cannot 
tell  what  Day. 

Sir  li.  ,w:o:c-(?i-.  He  lays  it  was  agreed  fb,  and 
i^o  I  delirc  to  know  what  Words  Air.  Koohii;ood 
uttered  at  that  'iime. 

Capt.  Porter.  It  was  dilcourled  by  every  one 
round,  which  was  the  btft  Way  and  Method. 
I  heard  Mr.  Rookzi-ond  lay,  indeed,  he  believed  it 
a  very  delperate  '1  hing,  and  he  was  not  very 
willing  to  engage  in  it  j  but  when  Sir  George 
Barclay  told  him  he  Ihould  command  his  Party, 
he  replied  in  French 

Mr.  Soil.  Gen.  What's  the  Meaning  of  that.  > 

Capt.  Porter.  There's  an  End  of  it. 

Mr.  Att.  Gen.  You  lay  the  Prilbner  was  at  your 
Lodging  Saturday  the  15th,  in  the  Morning, 
What  Dilcourlc  had  you  there  ? 

Capt.  Porter.  He  was  there  upon  Saturday  in 
the  Morning,  the  15th  of  February,  and  Durance 
brought  an  Account  that  the  King's  firft  Guards 
were  gone,  and  the  King's  Kitchen  was  gone  be- 
fore, and  it  was  expefted  that  the  King  would 
go  about  eleven  a  Clock,  but  it  was  laid,  that 
there  were  a  great  many  were  preparing  to  go 
with  him,  and  therefore  it  would  not  be  conveni- 
ent to  do  it  that  Day  ;  laid  T,  that  is  no  Objec- 
tion at  all,  for  the  Nobility  and  Gentry  go  out 
of  the  Field  as  Ibon  as  the  Sport  is  over,  and  the 

King  ufed  to  go  with  a  few  People  to  Mr. ■ 

Houle  at  Richmond,  and  therefore  it  might  be  as 
well  done  at  that  Time,  as  any  Time :  Durance 
made  that  Objedion  at  firft  himlelf,  and  when  I 
made  him  that  Anfwcr,  he  went  to  Sir  George 
Barclay,  and  he  came  back  with  Sir  George  Bar- 
clay, and  the  Prilbner  was  there  by  at  the  lame 
Time,  and  Sir  George  Barclay  made  the  lame  Ob- 
jeftion  ;  it  was  at  mv  Lodging  m  Little  Rider- 
jireet,  and  when  I  told  ihem  my  Realbn  againft 
the  Objection,  as  I  had  done  before,  they  all  a- 
greed  to  do  it  that  Day. 

Mr.  Ph/pps.  At  that  lecond  Meeting,  did  Mr. 
RuukiVGod  make  any  Propolal  there  ? 

Capt.  Porter.  I  only  lay  he  came  with  Sir  George 
Barclay,  and  what  I  heard,  1  tell  you  Sir  George 
Barclay  made  tliat  Objcdion,  and  I  gave  it  that 
Anfwer. 

Mr.  Phipps.  But  what  did  he  fiy  ? 

Capt.  Porter.  I  cannot  la)-  that  I  heard  Mr. 
Rnokiiood  lay  any  Thing  in  particular,  but  they 
all  agreed  to  do  the  Thing  that  Day. 

Sir  B.  Shoiver.  You  remember  nothing  that  he 
faid? 

Capt.  Porter.  Sir  George  Barclay  faid,  we  will 
go  and  prepare,  and  he  went  away  with  him. 

Sir  B.  Shozver.  Pray,  when  did  Sir  George  Bar- 
clay  come  into  England  ^ 

Capt.  Porter.  Truly,  Sir,  I  don't  know  that  j 
the  firft  Time  that  1  law  him  after  he  came, 

Mr. 
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Mr.  Charnock  brought  him  to  my  Lodging  in 
J<Jo'rfolk-Jheet,  but  before  that,  Mr.  Cbarnock  told 
me,  he  was  come  into  Lngl'.ind- 

L.  a  J.  Hark  you,  Mr.  Porter,  when  you  came 
back  from  "Viewing  the  Ground  before  the  firft 
Saturday,  and  you  faid  you  made  your  Report,  and 
then  it  was  agreed  iliat  it  fhould  be  done  at  luch 
a  Place  ;  Do  you  fay  the  Prilbner  was  there  ? 

Mr.  Att.Gen.  No,  my  Lord,  he  does  not  fay  fo. 
Do  you  lay  Mr.  Rookwood  was  there  at  that  Time  ? 

Capt.  Porter.  No,  my  Lord,  I  don't  fay  io. 

Sir  B.  Sbo'-joer.  I  am  fure  he  did  not  fay  fo  be- 
fore ;  and  befides,  your  Lordfliip  will  obferve 
there  is  no  fuch  Overt-Adt  as  that  laid  in  the 
Indiftment  againft  the  Prifoner,  that  Mr.  Porter 
made  his  Report  upon  the  View,  that  only  con- 
cerns Mr.  Knightley. 

L.  C.  J.  No,  that  is  not  an  Overt-Ad,  I  agree 
it ;  but  I  only  a^:k  the  Qiieftion,  whether  the  Pri- 
lbner was  there. 

L.  C.J.  Ireby.  If  it  were  an  Overt-Ad:  laid  in 
the  Indidment,  it  would  not  affedt  the  Prifoner, 
becaule  the  Viewing  of  the  Ground,  and  making 
the  Report,  is  Captain  Porter's  Acl,  and  it  muft 
be  the  Confulting  and  Debating  afterwards  that 
muft  affed  the  Prilbner,  if  he  be  concern'd. 

Mr.  Conyers.  The  Meetings  and  Confultations 
that  are  laid  in  the  Indictment  are  the  Overt-Ads. 

Mr.  Soil.  Gen.  Well,  if  they  have  done  with 
Captain  Porter,  we  defire  Mr.  George  Harris  may 
be  fworn. 

Sir  B.  Sbower.  My  Lord,  we  beg  Leave  to  op- 
pofe  Mr.  Harris's  being  Iworn  ;  here  was  a  Pro- 
clamation that  did  take  Notice  of  this  barbarous 
Conlpiracy  to  allallinate  the  King,  and  the  Pro- 
clamation did  fignifie,  That  the  King  had  received 
Information  of  leveral  Perfons  concerned  in  that 
Confpiracy  ;  and  for  the  Encouragement  of  taking 
thofefo  acculed,  he  did  promile  a  Thoufand  Pounds 
Reward  for  the  taking  of  any  of  the  Confpirators ; 
and  in  the  Conclufion  of  the  Proclamation  there 
is  a  Claule,  "itbat  if  any  of  tbe  Confpirators  Jljotild 
difcoier  or  apprehend  any  of  tbe  other  Perfons  that 
were  therein  named,  fo  as  that  they  fhould  be 
brought  to  condign  PunifJoment,  fucb  Cojifpirator  fo 
difco'vering  fhould  recei've  a  'j'houfmd  Pounds  Re- 
ward for  any  of  the  other  Perfons  apprehended,  and 
his  oiai  Pardon.  My  Lord,  we  have  a  Witnels 
here  ready  to  prove  that  this  was  Mr.  Harris's 
Cafe ;  he  was  himfelf  in  the  Proclamation,  he 
did  adually  dilcover  Mr.  Rcokzi-cod,  the  Prilbner 
at  the  Bar,  and  was  inftrumental  in  the  taking  of 
him  ;  and  conlequently  upon  this  Claufe  of  the 
Proclamation,  if  he  be  brought  to  Juftice,  then 
is  Mr.  Harris  intitlcd  to  this  Reward  and  his  Par- 
don ;  and  conlequently  he  has  fuch  an  Intereft 
and  Advantage  to  himlclf  as  will  prevent  his  being 
a  Witnels.  It  is  true,  indeed,  where  it  is  at  the 
King's  Suit,  in  a  capital  Cale,  it  is  pretty  hard  to 
fay  that  a  Man  has  an  Intereft  ;,  but  we  think,  as 
this  Cale  is  circumftantiated  upon  this  Proclama- 
tion, that  the  lame  Objedtion  lies  againft  him  as 
would  do  if  this  were  a  civil  Caufe  ;  if  we  Ihew 
how  he  is  to  have  an  Advantage  by  the  Event  of 
this  Caufe,  then  he  is  not  to  be  admitted  a  Witnels. 
L.  C.  J.  Did  he  apprehend  any  Body  upon  the 
Proclamation  ? 

Sir  B.  Sho-jcer.  Yes,  he  apprehended  Mr.  Kook- 
ivood  himlelf,  or  was  the  Caule  of  it,  and  thereby 
is  intitled  to  the  Reward  and  his  Pardon. 

Mr.  Phipps.  That  upon  which  we  ground  our 
Objedion  is  the  different  Penning  of  the  Procla- 


mation ■  for  if  any  one  that  is  not  a  Confnirator 
do  but  difcover  and  apprehend  any  of  the  Perlbns 
named  in  the  Proclamation,  he  is  entitled  to  the 
Thouiand  Pounds ;  but  the  Confpirators  them- 
fclves  muft  go  further  ;  for  a  bare  Difcovery  and 
Apprehending  any  of  their  Accomplices  will  not 
entitle  them  to  the  Reward  mentioned  in  tlie  Pro- 
clamation, but  they  muft  dilcover  and  apprehend 
their  Accomplices  lb  as  they  be  brought  to  Juftice 
before  they  can  be  entitled  to  the  Reward :  And 
to  be  brought  to  Juftice  for  any  Crime,  is  in  com- 
mon Underftanding  to  be  brought  to  fuch  Punifh- 
ment  as  the  Law  inflids  for  the  Offence.  Now 
Mr.  Harris's  Cafe  is  this,  he  dilcovered  Mr.  Rook- 
ivood,  and  went  with  the  Guards  to  the  Compter 
and  leiz'd  him :  And  if  Mr.  Rcok--ji'ood  bcn't  con- 
vided,  Mr.  Harris  is  not  to  have  any  Thing  for 
his  Pains  ;  but  if  he  be  convided,  Mr.  Harris  is 
entitled  to  the  Thouiand  Pounds  and  his  Pardon. 
And  therefore  furely  Mr.  Harris  cannot  be  adjnit- 
ted  an  Evidence  againft  Mr.  Rcohvood,  fmce  he 
is  to  receive  fo  great  a  Benefit  by  his  Convidion. 
Upon  an  Indidment  for  an  ufurious  Contrad,  the 
Perlbn  whole  Deed  it  is  cannot  be  a  Witnefs,  be- 
caule 'tis  to  avoid  his  own  Ad  :  So  in  an  Indid- 
ment for  Perjury,  on  the  Stat.  5.  EliZ.  the  Party 
injured  by  the  Perjury  cannot  be  a  Witnels,  be- 
caule he  is  to  have  half  the  Forfeitures. 

Mr.  y^tt.  Gen.  I  fuppole  they  will  make  out  their 
Objedion  before  they  exped  an  Anfwer  from  us. 

Sir  B.  Shoiver.  I  hope  your  Lordfhip  will  not 
put  us  to  prove  a  Copy  of  the  Proclamation  from 
the  Inrolment,  but  that  we  may  have  the  fame  Fa- 
vour as  in  the  Cale  of  the  Statute-Book,  that  the 
Print  of  it  may  be  allow'd  for  Evidence. 

Mr.  Att.  Gen.  My  Lord,  we  will  not  ftand  with 
them  for  that,  we  know  they  are  miftaken  through- 
out, we  confent  the  Proclamation  fhould  be  read. 

Cl.of  Arr.  Reads, 

By  the  King  a  Proclamation. 

William  R. 

W  Here  as  His  Alajefly  has  received  Informatioii 
upon  Oath,  that  the  Perfons  herein  after 
na?i!ed,  have  with  divers  other  wicked  and  traite- 
rous  Perfons  entered  into  a  horrid  and  deteflahle  Con- 
fpiracy to  ajfjffinate  and  murder  His  Majefly's  fa- 
cred  Per  fen,  for  which  Caufe  fevcral  Warrants  for 
High  i'reafon  have  been  iffued  out  againft  theuty 
but  they  have  withdrawn  themfclves  from  their 
tifual  Places  of  Abode,  and  are  fled  from  Juftice  : 
His  Majefty  has  therefore  thought  fit  by  the  Advice 
of  his  Pivy  Council  to  iffue  his  Roy al  Proclamation, 
and  His  Majefty  does  hereby  command  and  require 
all  His  loving  Siihje^s  to  difcover,  take,  and  ap- 
prehend James  Duke  of  Berwick,  Sir  George  Bar- 
clay, Major  Lowick,  George  Porter,  C:'pt.  Stow, 
Capt.  Walbank,  Capt.  James  Courtne)-,  Lieutenant 

Sherborne,  Brice,  Blair,  Dinant, 

Chambers, Boile,  George  Higgins,  and  his 

two  Brothers,  Sons  to  Sir  Thomas  Higgins,  ■ 

Davis   Cardcll,  Goodman,  • Cram- 

burne,  Keyes,   Pendergrols,   alias  Pren- 

dergrafs,    Bryerly,    Trevor,    Sir 

George   Maxwell,  Durance,    a   Fleming, 

Chriftopher  Knightley,  Lieutenant  King,  ■ 

Holmes,   Sir  William  Perkins, Rookwood, 

wherever  they  may  be  found,  and  to  carry  them  be- 
fore the  next  Juftice  of  Peace  or  chief  Magiftrate, 
who  is  hereby  required  to  commit  them  to  the  next 
Goal,  there  tu  remain  untill  they  be  thence  delivered 
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hy  due  Cotirfe  of  ta'-.jU.  Add  His  Majejiy  doth  here- 
by require  the  [aid  'Juftice^  or  other  Magiftrate^ 
vnmediately  to  give  Notice  thereof  to  Him  or  His 
Prroy  Council.  And  for  the  Prevention  of  the  go- 
ing of  the  faid  Perfcns,  or  of  any  other,  into  Ire- 
land, or  other  Parts  beyond  the  Seas,  His  Majefiy 
does  require  and  command  all  His  Officers  of  the 
Cujloms,  and  other  His  Officers  and  Subjects  of 
and  in  the  refpeflive  Courts  and  Maritime  I'o-jcns 
and  Places  ivithin  His  Kingdom  of  England,  Do- 
minion of  Wales,  ajid  Tbzvn  of  Berwick  upon 
Tweed,  that  they  and  every  of  them  in  their  re- 
fpe^ive  Stations  and  Places,  be  careful  and  dili- 
(rent  in  the  Examination  of  all  Perfcns  "mho  fljall 
pafs  or  endeavour  to  pafs  beyond  the  Seas,  and  that 
they  do  not  permit  any  Per  [on  whatfoever  to  go  into 
Ireland,  or  other  Places  beyond  the  Seas,  without  a 
Pafs  under  His  Majeftys  Royal  Sign  Manual  until 
further  Order.  And  iftheyfJmll  difcover  the  faid 
Perfons  above-named  or  any  of  them,  then  to  caufe 
them  to  be  apprehended  and  fecured,  and  to  give 
Notice  as  aforefaid.  And  His  Majejiy  does  hereby 
PublifJj  and  Declare  to  all  Perfons  who  fljall  conceal 
the  Perfons  above-named,  or  any  of  them,  or  be 
aiding  and  affifling  in  the  Concealing  of  them,  or 
furthering  their  Efcape,  'itbat  they  f  jail  be  proceed- 
ed againft,  for  fuch  their  Offence,  with  the  utmoji 
Severity,  according  to  Law.  And  for  the  Encou- 
ragement of  all  Perfons  to  be  Diligent  and  Careful 
in  endeavouring  to  Difcover  and  Apprehend  the  faid 
perfons,  IVe  do  hereby  further  Declare,  ^h at  who- 
mever floall  difcover  and  Apprehend  the  Perfons 
above-named,  or  any  of  them,  and  fljall  bring  them 
lefore  fome  Juftice  of  Peace,  or  chief  Magifirate, 
as  aforefaid,  fJjall  have  and  receive  as  a  Reward, 
the  Sum  of  One  ^houfand  Pound ;  which  faid  Sum 
of  One  T'houfand  Pounds,  the  Lords  Commiffioners 
of  His  Majejiy'' s  ^reaftiry  are  hereby  Required  and 
Dire£led  to  pay  accordingly.  And  if  any  of  the 
Perfons  above-named  fhall  Difcover  and  Apprehend 
any  of  their  Accomplices,  fo  as  they  may  be  brought 
to  Jujlice,  His  Majejiy  does  hereby  Declare,  ^hat 
every  Perfon  making  fuch  Difcovery,  fhall  have 
His  Majefty's  Gracious  Pardon  for  his  Offence,  and 
fhall  receive  the  Reward  of  One  Thou f and  Pound, 
to  be  pay'd  in  fuch  manner  as  aforefaid. 

Given  at  our  Court  at  Kenfmgton,  the  23d  Day 
of  February,  1695-6,  in  the  Eight  Year  of 
our  Reign. 

GOD   SAVE   THE  KING. 

Mr.  Phipps.  My  Lord,  The  different  Penning  of 
the  Claufes  is  not  only  in  that  Proclamation,  but  it 
is  the  Language  of  every  Proclamation  that  has  gone 
out  for  the  Apprehending  any  of  the  Confpirators. 

Mr.  Att.  Gen.  My  Lord,  All  that  we  fay  in  An- 
fwer  to  this  Objedtion,  is.  That  Mr.  Harris  is  not 
nam'd  in  that  Proclamation. 

L.  C.  y.  what  lay  you  to  that  Sir  Bartholomew 
Shower^  He  is  not  named  in  the  Proclamation: 
And  lb  if  he  hath  dilcovered  and  apprehended 
the  Prilbner,  he  has  earn'd  his  Money,  whether 
he  be  Convided  or  not,  becaufe  Rookwood^s,  Name 
is  in  the  Proclamation,  tho'  his  is  not. 

Mr.  Phipps.  Then,  my  Lord,  with  humble  Sub- 
mifTion,  here  is  another  Proclamation  wherein  he 
is  nairi'd,  we  defire  that  may  be  read. 

Mr.  Sell.  Gen.  And  when  it  is  read,  it  will  be  as 
little  to  your  Purpole  as  the  other. 

Mr.  Att.  Gen.  Let  them  read  what  they  pleale, 
we  need  fay  nothing  at  all  to  ic. 
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L.C.  J.  Certainly  upon  this  Proclamation, 
there's  no  Objcdion  ;  for  he  is  in:itlcd  to  his  One 
Thoufand  Pound  already,  tho'  Rookv:ood  be  never 
coiividled. 

Mr.  Phipps.  But  is  he  not  by  this  Proclamation 
which  mentions  his  Accomplices,  intitltd  to  his 
Pardon  ?  If  io,  he  fwcars  to  fecure  himfclf 

L.  C.  J.  By  the  Apprehending  and  Dilcovcring, 
he's  intitled  to  his  Pardon. 

Mr.  Phipps.  But  not  without  he  be  brought  to 
Juftice  ;  that  is  to  la}',  till  he  be  convicted ;  there-' 
fore  he  cannot  be  an  Evidence  to  convidl  him. 

L.  C.  J.  That  is,  as  to  any  that  are  there  named, 
if  any  of  them  difcover  and  apprehend  one  ano- 
ther, it  muft  be  fb  as  that  they  be  brought  to  Juftice  j 
But  if  any  I'eribn  that  is  not  nained  there  does 
apprehend  any  that  is,  he  is  intitled  to  the  One 
1  houfand  Pound,  barely  by  the  Apprchenuon. 

Mr.  Phipps.  Then  there  is  another  Proclamation 
where  they  are  both  named,  as  Mr.  Rookwood  tells 
me. 

Sir  B.  Shower.  My  Lord,  We  will  fet  this  Mat- 
ter right  i  wc  will  fhovv  the  other  Proclamation, 
in  which,  if  I  am  rightly  inform'd,  for  I  have  not 
read  it,  Mr.  Harris  is  nam'd. 

Mr.  Att.  Gen.  If  you  have  not  read  it,  I  would 
advile  you  not  to  trouble  the  Court  with  it ;  for 
you  will  find  the  latter  Part  is  reftram'd  to  three 
or  four  particular  Perfons,  of  which  he  is  none. 

Rookwood.  I  am  named  in  the  Proclamation. 

Mr.  Att.  Gen.  Ay,  but  read  the  latter  Part  of  it, 
and  you  will  find  )  ou  are  not  nam'd  in  the  Claufe 
that  they  referr'd  to  :  You  need  not  read  the  for- 
mer Part  of  the  Proclamation,  we  agree  the  pri- 
fbner  is  named  there  ;  but  only  look  towards  the 
bottom,  which  is  the  Claufe  that  they  refer  to. 

CI.  of  Ar.  (Reads)  Atid  we  do  hereby  further 
declare,  &c. 

Mr.  Att.  Gen.  They  have  not  confidered  the  Pro- 
clamation, and  therefore  make  an  Objed:ion  of 
they  don't  know  wh^t. 

Sir  B.  Shower.  We  are  in  your  Lordfhip's  Judg- 
ment. 

L.C.J.  For  what  ?  See  if  you  can  make  or 
ftate  a  Cafe  for  our  Judgment. 

Sir  B.  Shower.  Mr.  Rookwood  is  mention 'd  in  the 
firft  Proclamation,  and  Harris  is  not,  but  there 
are  the  Word  Accomplices :  He  is  likewife  men- 
tioned in  the  laft  Proclamation,  but  not  in  the 
laft  Claufe  of  it.  I  confeis,  if  he  had,  it  had  been 
plain  it  would  have  taken  off  his  Teftimony  3  but 
now  we  muft  fubmit  it  to  )  ou,  whether  he  is  not 
an  interefted  Perlbn,  and  confequently  no  good 
Witnefs. 

L.  C.  J.  Truly  I  do  not  fee  any  Colour  for  the 
Objection.  Is  he  not  as  well  intituled  to  his  One 
Thoufand  Pound,  tho'  Mr.  Rookwood  hdid  never 
been  trj-'d,  by  the  bare  Apprehending  of  Mr. 
Rookwood,  as  if  he  was  convicted  ? 

Sir  B.  Shower.  No,  my  Lord ;  becaufe  the  AVords 
are  fb  as  he  may  be  brought  to  Juftice. 

L.  C.  J.  That  is  not  fb,  as  to  any  Perfon  that 
apprehends  one  mentioned  in  the  Proclamation, 
if  the  Perfon  that  apprehends  be  not  mention'd  in 
it,  and  named  himfelf  i  if  any  one  that  is  not 
mention'd  apprehend  one  that  is  mention'd,  he 
is  intituled,  by  the  Apprehenfion,  to  the  One 
thoufand  Pound.  If  any  one  that  is  mention'd 
apprehend  another,  then  he  is  to  bring  him  to  Ju= 
ftice  i  now  Mr.  Harris  is  not  named  in  this  Pro- 
clamation, and  fo  as  to  the  One  thoufand  Pound, 
he  flands  in  the  fame  Condition  as  aity  other  Per- 
R  r  r  r  fcn 
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foil  th^it  difcovered  or  apprehended  one  of  the 
Perfons  there  nam'd.       ^         ,  .   , 

Sir  B.  Shaver.  But  it  fcems  he  was  one  ot  tlie 
becaufe  he  is  himfelf  deicribed  in 


Conlpjrators 
another  Proclamation. 

Mr.  An.  Gen.  If  it  were  fo,  it  would  not  be 
material,  nor  any  Manner  of  Objedion ;  but  as 
they  have  made  their  Objedlion  upon  thefe  Pro- 
clamations, we  think  there  is  nothing  for  us  to 
give  an  Anfwer  to. 

Mr.  Coivper.  Nay,  my  Lord,  if  it  were  fo,  will 
Sir  Bartholomew  Shoiver  fay  his  Client  is  not 
brought  to  Juftice,  unlefs  he  be  convided  ?  I  am 
fure  the  Words  Coii-vi^ed  or  At  taunted,  are  not 
in  the  Proclamation. 

L.  C.  J.  There  is  nothing  in  it;  you  muft  fwear 
Mr.  Harris.    Orbich  was  done  accordingly). 

Mr.  Sol.  Gen.  Will  you  give  an  Account  to  my 
Lord  and  the  Jury,  what  you  know  of  this  Con- 
Ipiracy  againft  the  King's  Life,  from  the  firft 
Time  you  were  acquainted  with  it,  and  what 
Hand  the  Prifoner  at  the  Bar  had  in  it. 

Mr.  Att.  Gen.  Pray  give  an  Account  of  the 
■whole  Thing,  your  Coming  over,  and  who  fent 
you,  and  upon  what  Errand,  and  the  whole  that 
you  know  of  this  Conlpiracy. 

Capt.  Harris.  Upon  the  14th  of  January  laft, 
the  French  Stile,  New  Stile,  I  was  at  St.  Ger mains ^ 
where  I  was  lent  for  by  King  James,  and  was  or- 
dered to  wait  his  Dinner  till  it  was  over,  and  ac- 
cordingly I  did  wait  till  his  Dinner  was  over,  and 
then  1  came  in,  and  Col.  Parker  was  with  him, 
and  one  Mr.  Hare,  who  is  alfo  mention'd  in  the 
Proclamation,  was  there  alio  :  The  King  told  me 
he  was  feiifible  I  had  ferved  him  well,  and  now 
he  had  an  Opportunity  of  doing  Ibmething  for 
me  ;  he  told  me  he  would  fend  me  into  England, 
where  I  fhould  be  fubfifted,  and  I  was  to  follow 
the  Orders  of  Sir  George  Barclay,  and  according- 
Jy  he  order'd  me  ten  Lewidores  to  be  paid  by 
Mr.  Caroll,  who  is  Secretary  to  the  late  Queen, 
and  Col.  Parker  went  along  with  me,  and  Mr. 
Hare,  to  Caroll,  and  told  him  he  came  from  the 
King,  and  we  had  the  Lewidores,  and  wc  went 
to  Calais,  in  Order  to  our  coming  over  hither : 
But  we  were  told  if  we  were  wind-bound,  that 
the  Money  we  received  would  not  bear  our  Char- 
ges ;  there  was  Orders  given  for  our  further  Sub- 
fiftance  at  Calice,  to  the  Prefident  there.     Accor- 
dingly we  came  to  Calice,  and  the  Wind  did  not 
lerve  us  for  eight  or  nine  Days ;    and  while  I 
ftay'd  there,   the  Money  that  I  Ipent  at  Calice 
was  paid  by  the  Prefident  of  Calice,  Monfieur  La- 
tour.    Afterwards  I  landed  in  England,  near  Kom- 
vey  Marlh,  as  I  was  told,  and  I  came  to  the  Houle 
of  one  Hunt,  and  he  provided  me  and  my  Com- 
rade with  a  couple  of  Horfes ;  and  coming  from 
thence,  I  came  in  the  firft  Place  to  one  Tuckeis 
an  Apothecary  in  Sandway,  and  next  from  thence 
we  came  to  Rochejrer,   to  Charles  Crofts's,  and 
from  thence  in  a  Coach  to  Granjefend,  and  from 
thence  by  W^atcr  to  London  :  That  Night  we  lay 
in  Grace-Cburch-Jirect  at  an  Inn,  it  being  Night, 
the  Night-Tide,  and  Ibmething  late.     Ihe  next 
Day  I  came  to  a  Lodging  at  an  Acquaintance's  of 
my  Comrade's,  Mr.  Hare,  at  the  Unicorn  in  Brown- 
low-jircct,  one  Mr.  IFateman's.     The  next  Night 
I  went  to  look  for  Sir  George  Barclay,  whom  the 
King  told  me  I  Ihould  certainly  find  by  fuch  a 
Sign  of  a  white  Handkerchief  hanging  out  of  his 
Pocket,   on  Mondays  and  I'hurfdays,   in  Covent- 
Garden,  where  his  Walk  was  to  be  in  the  Even- 


ing, bccaufe  he  was  not  to  appear  in  the  Day- 
Time  openly.  It  happen'd  that  upon  Monday 
Night  after  I  came  to  Town,  I  went  there,  and 
did  not  find  Sir  George  Barclay  according  :o  the 
King's  Diredion,  which  I  admired  at ;  but  there 
was  one  Mr.  Berkenbead,  who  told  my  Comrade, 
a  Day  or  two  after.  That  Sir  George  Barclay  would 
needs  Ipeak  with  me,  and  accordingly  I  met  with 
him  ;  and  he  asked  me  how  the  King,  Queen, 
Prince,  and  Princefs  did,  and  I  told  him  they 
were  very  well ;  I  told  him  I  was  appointed  to 
attend  him,  and  obey  his  Orders.  He  told  me  he 
had  no  Money  at  prelent,  but  in  two  or  three 
Days  he  would  lend  fome  ;  and  io  he  did,  by 
Major  Holmes.  I  had  five  Shillings  a  Day  for 
Subfiftance,  and  I  had  no  Horle ;  and  \\  hen  I 
had  a  Horfe,  it  was  fix  Shillings  a  Day  ;  after 
which  rate  I  had  Subfiftance  for  a  Month  at  five 
Shillings  a  Day,  Guineas  going  then  at  Thirty 
Shillings.  Major  Holmes  paid  me  the  Money  by 
Sir  George  Barclays  Order,  as  he  told  me,  and  he 
afterwards  gave  me  a  Guinea,  and  that  was  the 
firft  Saturday  when  the  AflalTination  was  defign'd ; 
for  that  we  told  him  we  wanted  Money,  and  it 
was  not  realbnable  we  fliould  take  our  Horles  out 
of  the  Stable  before  we  paid  for  them :  And  I 
met  Sir  George  Barclay  leveral  Times  at  Covent- 
Garden,  and  he  told  me  it  was  a  lulpicious  Place, 
and  defired  me  not  to  come  any  more  there ;  but 
when  he  had  any  particular  Orders  to  give  me,  he 
would  give  me  Notice  of  it  where  I  fhou'd  meet 
him  i  and  accordingly  I  did  meet  him  leveral 
Times. 

Mr.  Att.  Gen.  Now,  Sir,  will  you  tell  what  you 
know  as  to  the  Prilbner  at  the  Bar. 

Capt.  Harris.  As  to  Mr.  Kookwood,  the  Saturday 
that  the  AlTaflination  was  defign'd  to  be,  the  firft 
Time  that  I  knew  of  it,  I  met  Mr.  Rookzvood,  at 
one  Mr.  Burck's  Lodging,  where  he  was  up,  and  I 
law  him  in  a  great  Hurry  and  Ibme  Confterna- 
tion,  and  in  came  M.  Bernarde  ;  I  ask'd  him  the 
Meaning  of  it,  and  what  they  were  going  about  ; 
and  Mr.  Kookwood  told  me,  If  I  wou'd  go  down  to 
Captain  Counter  I  Ihou'd  know  ;  accordingly  I 
went,  and  to  the  beft  of  my  Remembrance,  he 
gave  me  a  little  Note  to  Captain  Counter,  but  that 
I  am  not  pofitive  in.  I  went  to  Captain  Counter, 
and  as  foon  as  ever  I  came,  he  told  us.  We  muft  be 
immediately  ready  to  go  to  'T'urnham-Greett. 
Mr.  Ait.  Gen.  Where  was  that  ? 
Capt.  Harris.  At  the  JVoolpack,  that  was  the 

Sign as  near  as  I  remember.     Mr.  Hare 

and  I  were  ordered  together  to  come  there,  and 
there  was  Mr.  Hiingate,  who  had  been  there  Ibme 
Time,  and  when  I  came  in.  Sir  George  Barclay  did 
declare  Laughing,  I'hefe  are  my  Janifaries  :  And 
he  talk'd  Ibmething  of  bringing  the  Garter,  and 
of  attacking  the  Coach  ;  but  he  went  out  of  the 
Room,  and  afterwards  he  came  in  and  declared, 
IVe  were  all  Men  of  Honour,  and  that  the  Bufinefs 
we  were  going  about,  was  to  attack  the  Prince  of 
Orange  ;  but  Diirant  came  in  after  that,  and  laid, 
^be  Prince  of  Orange  did  not  go  out  that  Day. 
When  he  talk'd  of  attacking  the  Prince  of  Orange, 
I  was  very  much  ftartled,  not  knowing  any  Thing 
of  it  before ;  and  I  came  the  next  Morning  to 
Mr.  Kookwood,  and  ask'd  him  if  we  were  to  be 
the  Murderers  of  the  Prince  of  Orange,  lays  Mr. 
Rookwood  to  me,  /  am  afraid  we  are  drawn  into 
fome  fuch  Bufinefs  ;  but  if  I  had  known  it  before  I 
came  over,  I  fliould  have  begg'd  the  King's  Par- 
don at  St.  Gcrmains,  and  not  ba-vc  come  over  hi- 
ther-y 
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the^  ;  and  faid  I,  'fhis  is  'Viryfine^  we  have  fervid 
to  a  very  good  Ptirpofc^  to  be  fent  over  upon  fuch  an 
Errand  and  ykcount.  After  this  Mr.  Kookimod, 
and  Mr.  Lowick^  and  I,  had  a  Meeting  at  Red- 
Lyon-Fields,  where  we  did  dilcourl'e  about  the 
Matter.  I  did  often  declare  againft  it,  That  it 
was  {o  barbarous  a  Thing,  that  no  Man  of  Honour 
almoft  wou'd  be  guilty  of  it  ;  but  Major  Lowick 
aniwered,  That  we  were  to  obey  Orders,  for  fure 
&r  George  Barclay  wou'd  not  undertake  a  Thing 
of  that  Nature  without  Orders. 

Mr.  At.  Gen.  Pray  what  laid  Mr.  Rookzvood  ? 

Capt.  Harris.  He  own'd  it  was  a  barbarous 
Thing  ;  but  he  was  lent  over  to  obey  Sir  George 
Barclays  Orders,  which  he  had  feveral  Times  de- 
clared he  was  reiblved  to  do  ;  upon  that  we  part- 
ed :  fb  afterwards  I  came  to  Mr.  Rookzvood's  Lodg- 
ing ;  it  was  the  Saturday  Morning  I  came  to  him, 
and  fb  went  to  Sir  George  Barclay's  ^  while  he  was 
there,  Mr.  Rookivood  gave  me  a  Note,  naming  fo 
many  Names,  particularly  Mr.  Hnngate.,  Mr. 
Hanford,  Mr.  Hare,  and  his  own  Name  at  Top, 
not  the  Name  that  he  is  arraigned  by  here  ;  but 
a  fham  Name  that  he  had,  as  the  reft  of  us  all 
had  fliam  Names,  which  at  that  Time  we  went 
by. 

L.  C.  J.  What  was  your  Name  ? 

Capt.  Harris.  My  Name  is  Jenkins. 

L.  C.  y.  who  gave  you  that  Name  ? 

Capt.  Harris.  King  "James  at  St.  Germains,  and 
he  gave  Mr.  Hare  the  Name  of  Guiney,  and  Mr. 
Rookwood's  Name  was  Roberts.  King  James  told 
us  in  his  Bed-chamber,  We  were  to  go  by  thofe 
Names. 

Mr.  At.  Gen.  Pray  Sir,  what  did  Rookwood  fay  to 
you,  when  he  gave  you  that  Lift  ? 

Capt.  Harris.  He  told  me,  he  was  to  go  to  Tiirn- 
Ijam-Green,  and  I  was  to  go  along  with  him,  and 
lays  he  to  me  finiling,  7bti  fiall  be  my  Aid  de 
Camp ;  and  get  the  Reft  of  the  Gentlemen  ready, 
and  accordingly  I  went  to  look  for  leveral  of  the 

Perfbns particularly  for  Mr.  Blackbume  : 

When  I  came  back  again,  I  found  him  lying  on 
his  Bed,  and  that  Sir  George  Barclay  had  told  him 
the  Prince  of  Orange  did  not  go  out  that  Day, 
and  from  thence  we  went  to  Dinner,  where  Ma- 
jor Lowick  din'd  with  us,  and  Mr.  Bernarde  and 
Major  Loivick  feeing  me  in  a  Heat,  ask'd  me. 
Why  I  was  in  fuch  a  Sweat  ?  I  told  him  I  were 
getting  thofe  Men  ready  for  Mr.  Rootjvood,  who 
had  made  me  his  Aid  de  Camp  :  Says  Major 
Lowick  to  me.  You  may  very  well  do  it,  for  you 
have  Six  Shillings  a  Day  allow'd  you,  and  I  have 
nothing  ;  I  bring  two  Men  at  my  own  Charge. 
Said  I,  Major  Lowick,  I  wonder  you  don't  apply 
your  felf  to  Sir  George  Barclay,  and  then  I  believe, 
you  may  he  fubfifted  too.  He  anlwer'd  me.  He 
did  not  think  it  worth  the  while  to  trouble  him 
lince  he  had  never  fpoke  to  him  of  it  before  : 
and  Rookzvood,  and  Bernarde,  and  Lozvick,  and  my 
felf,  leveral  Times  met  in  Red-Lyon- Fields,  and 
talk'd  of  attacking  the  Prince  of  Orange. 

Mr.  At.  Gen.  Who  did  ? 

Capt.  Harris.  Rookzvood,  Bernarde,  Lowick,  and 
my  felf. 

Mr.  At.  Gen.  Pray  Sir,  let  me  ask  you  one  Que- 
ftion.  Where  was  your  Horfe  at  firft  ? 

Capt.  Harris.  At  firft  it  was  at  my  Loi'd  Fe- 
vcrjljam's  Stables,  as  they  told  me,  in  Somerfet- 
Hoiife. 

Mr.  Att.  Gen.  Where  were  the  other  Perfbns 
Horfes  ? 
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Capt.  Harris.  There  was  Mr.  Hungate*s  and  Mr. 
Hare's  Horfes  in  the  fame  Place,  at  the  fame  Time, 
as  they  told  me. 

Mr.  Att.  Gen.  How  came  you  by  your  Horle 
tlicre  ?  ■         J  J 

Capt.  Harris.  Maj.  Holmes  did  deliver  my  Horfe, 
and  committed  it  to  my  Care,  and  I  carry 'd  iC 
thence  to  another  Place. 

Mr.  Att.  Gen.  Did  you  obferve  there  was  any 
more  Horfes  there  ? 

Capt.  Harris.  I  believe  there  was  Tive  or  Six, 
as  near  as  I  can  guefs. 

Mr.  At.  Gen.  Do  you  know  where  Rcokwood  was 
to  have  his  Horfe  ? 

Capt  Harris.  He  had  a  Horfe  i  but  whence  he 
had  it  I  don't  know. 

Mr.  Att.  Gen.  Had  you  any  Arms  delivered 
you  ? 

Capt.  Harris.  Yes,  I  had  by  Capt.  Coimter. 

Mr.  Conyers.  Were  you  at  no  other  Place  toge- 
ther that  Saturday  Night,  the  2.2d  of  February, 
becaufe  you  fay  you  din'd  together  ? 

Capt.  Harris.  Yes,  we  were  at  the  Bear  Ta- 
vern. 

Mr.  Conyers.  What  Difcourfc  pafs'd  between  you 
there  ? 

Capt.  Harrif.  They  were  talking  about  the  Af^ 
faflination  ;  but  what  any  particular  Perfbn  faid, 
I  cannot  tell. 

Mr.  Conyers.  Pray  who  were  there  ? 

Capt.  Harris.  There  was  AJr.  Knightley,  Cap- 
tain Rcokwood,  and  Mr.  King  ;  and  Knigbtley  went 
out,  and  came  in  again,  and  declared,  we  muft 
have  a  great  deal  of  Care  of  our  felves,  or  we 
fhould  be  taken  up  :  and  he  whiiper'd  at  firft,  and 
afterwards  I  asked  him  what  it  was  j  and  he  told 
me,  and  faid,  We  muft  have  a  Care  of  our  felves. 
Says  Mr.  King,  ftaring  this  Way  with  his  Eyes, 
Surely  God  Almighty  is  en  our  Side  ;  and  fb  we 
parted. 

L.  C.  J.  When  was  this  ? 

Capt.  Harris.  This  was  the  Night  of  Saturday 
the  22d,  when  it  was  difcover'd  ^  for  fbme  of 
them  were  taken  up  the  next  Day. 

Mr.  At.  Gen.  Was  Rookzvood  there  at  that  Time 
at  the  Bear  Tavern  ? 

Capt.  Harris.  1  cannot  pofitively  fay  whether  hs 
was  or  not, 

Mr.  At.  Gen.  What  Diicourfe  had  you  there  ? 

Capt.  Harris.  We  talk'd  of  Affaffinating  the 
King  j  but  what  it  was  in  particular,  I  cannot 
tell. 

L.  C.  J.  Was  Rookzvood  there  .' 

Capt.  Hirris.  Yes,  I  believe  he  was ,  but  I  can- 
not pofitively  fay. 

L.  C.  J.  You  fay  it  was  the  laft  Saturday  that 
the  King  was  to  go  abroad,  that  nou  apprehend- 
ed you  were  difcovered  ? 

Capt.  Harris.  Yes,  we  apprehended  we  were 
difcover'd  before  that  ;  for  Mr.  Lozvick  told  me, 
that  three  or  four  Days  before,  in  that  Week,  that 
his  Name,  and  one  Harrifon's,  were  given  into 
the  Council,  and  another,  and  another,  Two  or 
Three  of  them,  as  he  told  me  ;  I  think  Three  or 
Four ;  and  upon  that  Account  Major  Lowick,  went 
from  his  Lodging,  and  did  not  lie  at  his  Lodging 
the  Night  before  ;  and  I  came  to  Major  Lowick, 
and  he  told  me  the  fame  Thing  at  the  Kings- Arms 
Tavern. 

Mr.  At.  Gen.  Can  you  remember  what  Diicourfe 
you  had  that  Saturday  Night  ? 
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Ml".  Coviper.  You  lay  that  on  Saturdny  the  2  2d, 
]Mr.  Roohvood  gave  you  the  Lift. 

Capt.  Harris.  I  do  not  iay  it  was  the  2  2d,  foi' 
I  cannot  fwear  to  the  Day  of  the  Month  ;  but  it 
was  the  iecond  Saturday  that  we  were  to  have 
gone  about  this  Bufinefs. 

Mr.  Cozvper.  You  fay  he  gave  you  a  Lift  of 
Names :  Pray,  when  he  gave  you  that  Lift,  what 
Dilcourfe  happened  in  the  Room,  juft  before,  or 
after  the  giving  of  the  Lift  ? 

Capt.  Harris.  Sir,  1  think  I  told  the  Court  that 
before. 

Mr.  Cowper.  Sir,  I  defire  you  would  repeat  it. 

Capt.  Harris.  My  Lord,  I  humbly  defire  to 
know  whether  I  am  to  anlwer  that  Gentleman  that 
Queftion  ? 

L.C.J. Yes,  you  aretoanfwer,  being  upon  your 
Oath,  and  to  tell  the  whole  Truth. 

Mr.  Cozvper.  I  asked  him  the  Queftion  fo  fairly, 
what  Difcourfe  introduced  the  giving  of  the  Lift, 
and  what  followed  upon  it,  that  I  perceive  this 
Gentleman  does  not  know  which  Side  I  am  of. 

Capt.  Harris.  Mr.  Rcokziwod  faid  we  were  to  go 
to  'furnbam-Green  ;  and  he  told  me,  that  I  was  to 
be  one  of  his  Party,  that  we  were  to  attack  the 
Prince  of  Orange. 

L.  C.  J.  You  lay  you  were  to  be  one  of  his  Par- 
ty ;  pray  was  it  there  that  he  told  you,  you  ftiould 
be  his  J^td  de  Camp  ? 

Capt.  Harris.  Yes,  he  did  tell  me  I  was  to  be 
his  Aid  de  Camp. 

Mr.  Phipps.  Whole  Hand-writing  was  that  Lift? 

Capt.  Harris.  I  cannot  tell,  I  had  it  from  that 
Gentleman. 

Mr.  Phipps.  But  whofe  Writing  was  it  ■» 

Capt.  Harris.  Indeed  I  know  not  his  Hand- 
writing, and  therefore  cannot  tell  whole  it  was  : 
He  is  for  his  Life,  but  I  believe  he  cannot  deny 
any  Thing  that  I  have  laid,  I  fuppole  not  ;  I 
Ihould  be  very  lorry  to  accule  Mr.  Roohvood  of 
any  Thing  that  was  not  true. 

Mr.  Phipps.  Pray  whofe  Names  were  in  that 
Lift? 

Capt.  Harris.  I  have  mentioned  Mr.  Hare,  Mr. 
Hanford,  Mr.  Blackbnrne,  my  lelf,  and  you  Mr. 
Kook-hcood,  had  your  own  Name  at  Top. 

Rookzvood,  What  is  that  Blackbtmie  ? 

Capt.  Harris.  He  is  a  Lancajlnre  Man. 

Rookzvood.  It's  a  very  ftrange  Thing  I  fhould  give 
you  a  Lift  with  a  Man's  Name  that  I  don't  know, 
I  declare  it,  I  know  no  luch  Perlbn. 

Capt.  Harris.  Mr.  Rookzvood,  I  believe  you  are 
very  fenfible  I  do  not  accufe  you  of  any  Thing 
that  is  not  true. 

Mr.  Phipps..  When  did  you  fee  that  Lift  laft  ? 

Capt.  Harris  He  gave  it  into  my  Hands,  and 
had  it  from  me  again,  or  I  threw  it  away  after- 
wards. 

Rookzvood.  But  you  that  were  to  be  an  Evi- 
dence ought  to  have  kept  it  to  juftify  your  Evi- 
dence. 

Capt.  Harris.  Truly  I  did  not  intend  to  have 
been  an  Evidence  at  that  Time. 

Mr  Art.  Gen.  If  they  will  ask  him  any  Queftions, 
let  them. 

Sir  B.  Shoziuer.  No,  indeed,  I  will  ask  him  no 
Qtieftions. 

Mr.  An.  Gen.  Then,  my  Lord,  we  have  ano- 
ther Piece  of  Evidence  which  we  would  offer  to 
your  Lordfhip,  which  is  not  dired  Evidence  a- 
gainft  the  Prifbner,  but  only  to  prove  a  Circum- 
ftance  or  two  of  what  has  already  been  fworn  : 


We  do  acknowledge,  my  Lord,  it  does  not  afFed: 
Mr.  Rookzjcood,  but  only  to  ftrengthen  and  confirm 
what  they  have  fworn. 

Sir  B.  Sho'xer.  With  SubmilTion  we  hope  it  will 
not  be  Evidence  fit  to  be  given  as  to  the  Prifoner 
at  all  ;  for  becaule  a  Man  may  Iwear  true  in  the 
particular  Circumftance  of  a  Thing,  that  there- 
fore he  fwears  true  what  he  i\vears  againft  the  Pri- 
Ibner,  I  think  is  no  Conlequence  in  the  World. 

L.  C.  J.  It  is  a  Thing  diftinct  and  foreign  to  the 
Matter,  as  to  Mr.  Rookzvood. 

Mr.  An.  Gen.  My  Lord,  we  do  not  lay  it  dired- 
!y  affedts  Mr.  Rookzvood ;  but  when  your  Lordfhip 
has  heard  it,  we  Ihall  lubmit  it  to  you,  how  far 
it  confirms  even  the  Evidence  given  againft  him. 

Mr.  Conyers.  My  Lord,  we  lay  the  Prilbner  was 
to  have  his  Horle  from  Soiiirrlet-Hotife  ;  and  that 
there  were  Horles  plac'd  there  for  that  Purpofe 
we  are  going  to  prove. 

Mr.  An.  Gen.  My  Lord,  it  is  one  entire  Con- 
Ipiracy,  in  which  every  one  had  his  Part  ;  one 
was  to  have  his  Horles  and  his  Party  in  one  Place, 
and  another  in  another  :  Now  that  there  were  at 
fuch  Time  llich  Horles  at  Somerfet-Houje,  and  thole 
Horles  were  delivered  out  from  Somerfet-Houfey 
is  certainly  a  Confirmation  of  the  Truth  of  what 
the  WitnelTes  have  laid. 

L.  C  J.  It  is  {o.  If  that  be  it  you  offer,  it  is 
very  material. 

Mr.  Conyers.  We  fliall  prove.  That  upon  the 
Dilappointment  on  the  firft  Saturday,  the  15th  of 
February,  they  were  to  be  ready  againft  the  22d  ; 
and  you  will  hear  how  the  Horles  were  difpos'd 
of  in  the  mean  Time.  Call  Chamberlain,  Maskel, 
and  Allen. 

Mr.  Att.  Gen.  Call  any  one  of  them,  I  believe  it 
is  enough. 

Mr.  Chamberlain  appeared,  andzjvas  fzjuorn. 

Mr.  At.  Gen.  Pray  will  you  give  my  Lord,  and 
the  Jury  an  Account  what  you  know  of  any  Hor- 
les that  were  brought  to  Somerfet-houfe  about  Fe- 
bruary laft,  and  how  long  they  ftay'd  there  ? 

Chamberlain.  There  was  fix  Horles. 

Mr.  At.  Gen.  Who  brought  them  in. 

Chamberlain.  They  were  lent  in  by  Ibme  Per- 
Ibns  in  Mr.  Lezjvis's  Name. 

Mr.  At.  Gen.  Had  you  any  Dire<5lion  to  take 
Care  of  them  ? 

Chamb.  Mr.  Lezvis  lent  in  a  Note  to  take  Care 
of  them  for  a  Night  or  two. 

Mr.  Att.  Gen.  Who  carried  them  away  ? 

Chamb.  I  cannot  tell :  Som.e  People  came  to  lee 
'cm  that  I  never  law  before,  and  they  took  care 
of  them  ;  I  know  not  who  they  were,  and  I  ne- 
ver law  them  fince. 

Mr.  Att.  Gen.  What  Time  was  it  that  they  came 
for  them  ? 

Chamb.  It  was  about  the  middle  of  the  Day. 

Mr.  Att.  Gen.  What  Month  was  it  in  ? 

Chamb.  I  think  it  was  much  about  the  latter 
End  of  February,  to  the  beft  of  my  Remem- 
brance. 

Mr.  At.  Gen.  How  long  was  it  before  the  Plot 
was  dilcover'd. 

Chamb.  It  was  about  a  Week,  or  a  Irnall  Mat- 
ter, before  the  Plot  was  dilcover'd,  to  the  beft  of 
my  Knowledge. 

Mr.  At.  Gen.  How  long  ftaid  the  Horfes  there 
at  Somerfet-houfe  ? 

Chamb.  Three  of  them  ftaid  a  Night  or  two  ; 
but  the  other  three  of  them  about  a  Matter  of  a 
Week  or  ten  Days. 

Mr. 


i6g6. 


for  High-TreafoiL 


677 


Mr.  At.  Gen.  Who  own'd  thofe  Horfes  ? 

Chamherlain.  They  were  fent  in,  in  Mr.  Lewis's 
Name  ;  but  who  own'd  them  I  cannot  tell  in- 
deed. 

Mr.  Cofiyers.  Then  fwear  JoLn  Allen.  ( Who 
ivas  fivorn.) 

Fray  tell  my  Lords  and  the  Jury,  what  you 
know  concerning  any  Horles  about  the  Time  of 
the  Breaking  out  of  the  Plot. 

Mr.  Att.  Gen.  We  mean  in  Somerfet-IIoufe  Sta- 
ble. 

Allen.  There  was  fevcn  Horfo  came  in. 

Mr.  Conyers.  Who  brought  them  ? 

Allen.  There  was  Six  in  the  firft  Place  ;  one 
came  in  afterwards  in  the  Evening. 

Mr.  Conyers.  By  whole  Order  were  they  brought 
there  ? 

Allen.  By  Mr.  Lewis's  Order. 

Mr.  At.  Gen.  How  long  did  they  ftay  there  ? 

Allen.  Some  of  them  ftaid  there  leveral  Days  ; 
Three  of  them  went  away  the  next  Day  ;  as  I 
think. 

Mr.  Conyers.  Do  you  remember  about  what  time 
thole  Horles  were  brought  thither  ? 

Allen.  They  were  brought  there,  I  believe, 
about  leven  or  eight  Days  before  the  Plot  broke 
out. 

Mr.  At.  Gen.  My  Lord,  We  only  call  thefe  Wit- 
nefles  to  confirm  the  Teftimony  of  the  others, 
that  there  were  fuch  Horfes  there  at  that  time, 
and  for  the  prelent  we  reft  it  here. 

L.  C  y.  Then,  Gentlemen,  what  fay  you  to  it 
for  the  Prifbner  ? 

Sir  B.  Shower,  if  your  Lordfhip  pleafe,  we  are 
of  Council  for  the  Prifbner  j  and  that  which  we 
are  to  infift  upon  is  this,  which  we  fubmit  to  your 
Lordfliip's  Judgment.  In  the  firft  place,  whether 
here  be  two  WitnefTes  againft  the  Prifbner  to  prove 
this  Treafbn  according  to  the  Statute  of  Edw.  6. 
which  requires  two  Witnefles  in  High-Treafbn, 
and  law  ful  Ones  j  but  that  in  the  firft  Place  we 
fay  there  are  not  two  WitnefTes  at  all,  at  leaft  not 
to  any  Overt-Ad;  that  is  laid  in  this  Indidtment. 
As  to  what  Captain  Porter  fays  of  what  pafs'd 
between  him  and  Dtirance.,  the  Dialogue  between 
them  where  Kockwood  was  prefent,  we  are  in  your 
Lordfhip's  Direction  ;  and  we  doubt  not  but  the 
Jury  will  take  it  into  their  Confideration,  how  far 
that  affeds  the  Prifoner ;  that  he  fhall  not  be  con- 
cern'd  in  any  Tranfadtion  between  Mr.  Porter 
and  any  other  Perfbns ;  none  of  their  Declara- 
tions, none  of  their  treafbnable  Pradtices,  can  be 
imputed  to  or  afFedl  him  in  any  way  whatfbever. 
Now  all  that  Captain  Porter  fays  of  Mr.  Rook- 
wood,  is,  that  he  was  once  at  the  Globe  Tavern, 
and  there  was  a  Difcourfe  about  this  Matter ;  and 
then  he  tells  your  Lordfhip  of  a  Dialogue  be- 
tween hini  and  Durance,  and  an  Account  of  what 
pafs'd  between  them  ;  but  he  does  not  fay  any 
Thing  of  Mr.  Rookwood  being  any  Ways  con- 
ccrn'd  in  the  Matter,  but  only  that  he  dropped 
this  Expreffion,  It  was  a  defperate  Adventure,  a 
dangerous  Enterprize,  and  he  feemed  againft  it, 
but  in  the  End  he  concluded  with  Ibmething  in 
French,  which  what  they  are,  and  what  they 
mean,  we  muft  fubmit  to  your  Lordfhip  and  the 
Jury  ;  he  interprets  it,  when  Sir  George  Barclay 
faid  he  muft  have  a  Share  in  it,  then  Rookwood 
replied.  There's  an  End  of  it.  But  there  is  not 
one  Word  of  Agreement  fworn  to,  that  Mr.  Rook- 
wood fpoke  to  fhew  his  Confent.  There  is  but 
one  Time  more  that  Mr.  Porter  fwears  to,  about 


the  Prifoner  at  the  Bar,  and  that  is,  at  his  Lodg- 
ings in  Little  Rider-flrept ;  for  as  to  the  other 
Confults,  Mr.  Rookwood  was  not  prclcnr  there :  It 
feems  there  was  a  Difcourfe  about  the  Affair,  but 
that  Rookwood  faid  nothing,  but  went  away  j 
there  was  not  fb  much  as  the  leaft  Intimation  oi 
an  Agreement  to  any  fuch  Defign,  or  Approbation 
of  what  was  agitated  in  the  Company,  and  we 
infift  upon  it  as  to  this  in  Point  of  Law,  that  it 
amounts  to  no  more  than  Mifprifion  of  Treafon  ac 
moft.  My  Lord,  I  will  not  now  contend  about 
Notions,  nor  will  I  argue  whether  Confulting  and 
Agreeing  be  Evidence  of  an  Overt-Adt  ;  I  fub- 
mit to  your  Lordfhip's  Diredbions,  notwithftand- 
ing  the  Variety  and  Difference  of  Opinions  that 
have  been. 

L.  C.  J.  Sir  Biv,-:holomew  Shower.,  I  know  not 
what  Variety  of  Opinions  you  mean  ;  there  have 
been  fbme  Difcourles  in  Pamphlets  I  agree,  but  it 
was  always  taken  and  held  for  Law,  that  Confult- 
ing and  Agreeing  was  an  Overt-Adl. 

Sir  B.  Shower.  Here  is  no  Evidence  of  any  A- 
greement. 

L.  C.  J.  Pray  let  us  hear  wliat  you  fay  to  that. 

Sir  B.  Shower.  It  is  not  the  being  prefent  where 
Traytors  do  confult  and  confpire  the  Death  of 
the  King,  unlefs  they  actually  agree  ^  nor  is  it 
Evidence  fiifficient  to  guide  or  prevail  upon  a  Ju- 
ry's Confcience,  to  affirm  upon  their  Oaths,  that 
fuch  a  one  is  guilty  of  High  Treafbn,  becaufe  fuch 
a  one  was  there  and  faid  nothing  at  all ;  for  the 
not  difcovering  afterwards,  nor  accufing  is  no  Evi- 
dence at  all  againft  Mr.  Rockwccd.  As  to  Mr. 
Harris,  he  gives  you  an  Account  of  a  great  deal 
that  does  not  affeft  Mr.  Rookwood,  neither  all  that 
paft  at  St.  Germatns,  nor  in  their  Journey  into 
England,  for  all  that  may  be  true,  and  yet  the 
Prifbner  no  way  concern'd  in  it.  As  to  what  he 
affirms  of  the  Prifbner,  we  fhall  fubmit  it  to  your 
Confideration  :  What  it  amounts  to,  and  all  that 
his  Depofition  comes  up  to,  is.  That  Mr.  Rook- 
wood complain'd  that  he  was  to  obey  implicitly 
Sir  George  Barclay  s  Orders ;  and  Harris  gives  an 
Account  but  of  one  particular  Time  that  Mr. 
B^ookwood  undertook  or  did  agree  to  be  concern'd 
in  this  Matter  ;  it  was  but  once,  and  that  was, 
when  he  gave  him  the  Note  of  thofe  that  were 
to  go  to  Tiirnham-Green,  and  that  he  was  to  be 
his  Aid  de  Ca?»p  :  And  as  to  that,  we  fhall  give 
you  an  Account  by  Witneffes  whom  we  fhall  call, 
that  thefe  two  Witneffes  ought  not  to  be  believed 
as  to  what  they  have  fworn,  tho'  they  do  not 
come  up  to  make  two  Witneffes  according  to  Law 
upon  this  Indidment :  W  hat  they  have  faid  as  to 
this  Man  is  not  credible,  tho'  they  mayfpeak  true 
as  to  others  ;  and  no  Doubt  there  was  a  barba- 
rous Confpiracy  ;  it  appears  there  aas  fuch,  be- 
yond all  Exception  and  Contradidlion  j  and  the 
Perfbns  that  have  been  condemn'd  as  Confpirators 
have  acknowledg'd  it :  But,  my  Lord,  that  which 
is  now  before  your  Lordfhip  and  the  Jury,  is,  to 
enquire  whether  the  Prifbner  is  concern'd  in  this 
Affair  at  all,  and  how  far  ;  and  we  hope  the  Jury 
will  be  of  Opinion  he  is  not  concern'd.  The 
Heinoufnefs  of  the  Crime,  and  the  Aggravations 
of  it,  being  to  be  abhorred  by  all  Mankind,  we 
think  ought  not  to  fway  with  the  Jur}-,  nor  Influ- 
ence their  Judgments  to  believe  a  Witnefs  ever 
the  fboner  in  accufing  any  other  Perfbn  ;  it  ought 
rather  to  have  a  contrary  Allay  ;  for  the  greater 
the  Crime  is,  and  the  farther  off"  from  having  any 
tolerable  Opinion  in  the  World,  they  ought  to 
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expeft  the  greater  Proof ;  and  no  one  is  to  be 
prelbm'd  guilty  of  fuch  an  Ad:,  without  very  fuf- 
6cicnt  Evidence  of  it  ^  and  the  greater  the  Crime, 
the  Proof  ought  to  be  the  more  pofitive  and  un- 
deniable :  It  is  not  their  beii'.g  plainly  pofitive  that 
is  fufficient,  but  whether  it  is  fuch  that  is  good  in 
Law,  and  about  that  we  are  fure  your  Lordfhip 
vill  give  true  Diredions  in  point  of  Law  :  and 
whether  the  Witnefles  be  credible  or  no,  muft  be 
iubmitted  and  left  to  the  Jury,  after  we  have 
call'd  fome  Witnefles,  who  will  give  you  an  Ac- 
count of  their  Reputation. 

Mi.  Phipps.  My  Lord,  we  humbly  infill  there 
are  not  two  Witnefles,  fuch  as  the  Law  requires, 
to  prove  the  Charge  upon  this  Indictment  againfl: 
the  Prifoner  :  The  two  Overt-Ads  that  touch  Mr. 
Roohvood,  are  firfl:  Confulting  and  Agreeing  how 
to  kill  the  King  ;  the  other  is  the  finding  Arms 
and  Horfes  for  that  puvpofe  :  But  as  to  this  lat- 
ter, the  finding  Arms  and  Horfes,  there  is  not 
one  Evidence  that  comes  up  to  it :  And  as  to  the 
former,  the  Confultations,  whether  there  be  fuffi- 
cient Evidence  that  comes  up  to  that,  is  very  much 
a  Queftion  with  us :  But  we  fay,  with  Submiflion, 
there  are  not  two  Witnefles  in  that  Cafe  ;  for  Mr. 
Porter  fays  only  what  he  was  told  by  Sir  George 
Barclay,  that  Sir  George  propofed  this  Matter  ^ 
but  withal  he  tells  you,  that  when  Sir  Gecrge 
Barclay  propofed  it,  and  Mr.  Kookijcoud  was  in- 
form'd  what  the  Defign  was,  he  was  fb  far  from 
Confpiring,  Confulting,  or  Agreeing  to  do  it,  that 
he  faid  it  was  a  barbarous  Ad,  and  he  recoil'd  at  it. 
Then  at  laft  fays  Sir  George  Barclay,  Ton  nmjl  com- 
mand a  Party. 

L.C.J.  Well,  and  what  faid  Kookw  cod  then  ? 

Mr.  Phipps.  Porter  fays,  he  then  faid,  There's 
an  End  of  it.  Now,  my  Lord,  what  Evidence  is 
this  of  a  Confultation  and  Agreement  ?  And  this 
is  all  that  Porter  fays.  As  to  what  Mr.  Harris 
fays,  we  are  to  confider  whether  the  Lift  given  to 
him  be  an  Overt-Ad  ;  and  there  the  Point  in 
Queftion  is.  Whether  that  Lift  can  be  given  in 
Evidence  againft  Mr.  Roohvood,  upon  this  late  Ad: 
of  Parliament,  as  an  Overt- Ad,  it  not  being  laid 
in  the  Indidment  ?  There  is  indeed  an  Overt-Ad 
of  a  Lift  laid  in  the  Indidment,  as  given  to  Cran- 
himie,  but  none  as  given  to  Mr.  Rookivood. 

L.  C.  J.  Pray  take  the  Evidence  right :  Firft, 
What  will  you  make  an  Overt- Ad  ?  What  do 
you  think  when  there  is  a  Debate  among  divers 
Perfbns  about  killing  the  King  ? 

Sir  B.  Shower.  With  Submiflion  that  will  be  no 
Overt-Ad,  if  there  be  a  Debate  of  fuch  a  Mat- 
ter, tho'  he  be  preient. 

L.  C.  y.  Aye  ;  but  when  there  is  a  Confult,  and 
upon  Debate  a  Refblution  is  formed,  and  tho'  he 
does  at  firfl  diflike  it,  yet  when  he  is  told  he  muft 
command  a  Party,  he  fays  he  is  content,  or  there's 
an  End  of  it ;  What  do  you  make  of  that  ? 

Sir  B.  Shower.  He  faid  he  did  not  like  it,  it 
was  a  barbarous  defperate  Defign. 

L.  C.  y.  It's  true,  but  when  Sir  George  Barclay 
laid  he  fliou'd  command  a  Party,  he  acquiefced, 
and  iaid  there  was  an  End  of  it :  There  was  a 
Difcourfe  about  Cutting  off  the  King,  and  that 
■was  agreed  upon  in  the  Company  at  that  Time  ; 
and  tho'  at  firfl  he  did  not  like  it,  yet  he  might 
afterwards  agree  to  it. 

Sir  B.  Shower.  My  Lord,  that  is  it  which  we 
deny ;  we  fay  there  is  no  Proof  of  his  Agreement 
to  it. 

L.  C.  J.  Capt.  Porter  fays,  he  did  declare  that 
he  laid  he  look'd  upon  it  as  a  defperate  Defign, 


and  was  aveffe  from  being  engag'd  in  it,  but  af- 
terwards did  agree  to  it ;  Whether  is  not  that  fuch 
an  Overt-Ad,  as  is  laid  in  the  Indidment  ? 

Sir  B.  Shower.  My  Lord,  We  mufl:  beg  Leave 
for  the  Prifoner  in  a  Cafe  of  this  Nature,  that  it 
may  be  recolleded  what  the  Evidence  did  fay. 
Mr.  Porter  did  not  take  upon  him  to  affirm  that 
Mr.  Rookwood  confented  to  it,  but  only  faid,  'fhere 
•was  an  End  of  it.  Now  we  mufl  leave  that  to 
the  Jury,  what  they  can  make  of  fuch  a  doubtfuf 
Evpreffion. 

L.  C.  y.  Call  Mr.  Porter  in  again. 

Mr.  Co?iyers.  My  Lord,  the  firfl  Meeting  Mr; 
Porter  fpeaks  of,  where  the  Prifoner  Mr.  Root- 
wood  was,  is  at  the  Glohe  T'ai-crn,  where  this  Dif^ 
courfe  was  ;  the  next  Meeting  that  he  fjteaks  of^ 
was  on  the  Friday  Night,  bei-ore  the  firfl  Sa- 
turday when  the  Bufinefs  was  to  be  done,  and  af- 
terwards he  met  at  Porter's  Lodgings,  on  Satur- 
day Morning,  in  Rider-fireet. 

'it hen  Capt.  Porter  cavie  in  again. 

L.  C.  y.  Hark  ye,  Mr.  Porter,  the  firfl  Time 
that  this  Matter  was  propofed,  when  Mx.  Rookwood 
was  prefent,  you  fay  was  at  the  Ghbe-'Ta'vern. 

Capt.  Porter.  Yes,  my  Lord,  it  was. 

L.  C.  y.  And  you  fay  he  diflik'd  it,  and  did  npt 
care  to  be  concern'd  in  it. 

Capt.  Porter.  Yes,  my  Lord,  he  did  fb. 

L.  C.  y.  Well,  What  faid  Sir  George  Barclay  ? 

Capt. Poif er.  Sir  George  Barclay  faid  he  ought 
to  obey  his  Orders,  for  he  had  fuch  a  Commiflion 
for  fuch  a  Thing,  and  he  drew  out  a  Scheme  how 
it  was  to  be  done  ;  and  when  Sir  George  Barclay 
told  Mr.  Rookwood  he  fhou'd  command  his  Party, 
he  replied  in  French^ 

there's  an  End  of  it. 

L.  C.  y.  This  was  at  the  Globe-'tavern,  Was  it 
not  ? 

Capt.  Porter.  Yes,  my  Lord,  it  was. 

Mr.  Att.  Gen.  Pray  then,  Capt.  Porter,  let  me 
ask  you  another  Queftion,  Was  he  afterwards 
with  you  at  any  other  Meeting,  and  when  and 
where  ? 

Capt.  Porter.  He  was  with  me  upon  Saturday 
the  15th,  at  my  Lodging  in  Little  Rtdsr-ftreet, 
where  was  Sir  George  Barclay  and  ethers. 

Mr.  Att.  Gen.  What  Difcourfe  happen'd  then, 
I  pray  ? 

Capt.  Porter.  They  did  there  difcourfe  the 
whole  Matter,  and  Sir  George  Barclay  was  not  for 
going  at  that  Time,  becaufe  there  was  fb  many 
People  that  went  with  the  King ;  that  there  wou'd 
not  be  a  good  Opportunity  to  effed  the  Defign  : 
But  I  told  him  they  wou'd  go  off  after  the  Hunt- 
ing was  over,  and  fb  it  was  agreed  upon  to  go  on 
with  the  Undertaking. 

Mr.  At.  Gen.  Pray,  at  that  Time  did  Mr.  Rook- 
wood pretend  to  diflike  the  Affair,  or  refufe  to  be 
any  Way  at  all  concern'd  it  ? 

Capt.  Porter.  No,  my  Lord,  I  can't  remember 
that  he  fpoke  one  Word. 

L.  C.  y.  Was  Mr.  Rookwood  there  ? 

Capt.  Porter.  Yes,  there  was  Mr.  Rookwood,  Sir 
George  Barclay,  and  Mr.  Durance. 

Mr.  Att.  Gen.  And  had  you  Difcourfe  at  that 
Time  about  this  Bufinefs  ? 

Capt.  Porter.  Yes,  my  Lord,  there  was  that 
Objedion  made  of  fb  many  People  going  with 
the  King,  and  I  made  that  Anfwer  that  I  tell 
you. 

L.  C  J. 
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L.  C.  J.  Why  then,  fuppofe  at  the  Globe-l'a'vern^ 
fuch  an  Kxpreifion  had  not  dropt  from  the  Prifb- 
ner,  but  a  Man  is  prelent  at  two  Confults  that 
are  held  about  the  Death  of  the  Kin?^,  but  (ays 
nothing  either  at  the  firft  or  fecond,  What  wou'd 
you  make  of  that  Calc  ? 

Sir  B.  Shower.  My  Lord,  I  confefs  this  Is  a  Calc 
bf  a  very  barbarous  Nature,  of  which  I  hope  my 
Client  will  acquit  himfelf:  But  I  think  we  have 
the  Authority  of  Parliament  on  our  Side,  that 
this  does  not  amount  to  a  Proof  of  Trealbn.  It 
ieems  they  lay  a  Streis  upon  this,  that  Mr.  Kook- 
ivGod  came  to  Captain  Porter's  Lodgings  on  the 
Saturday  Morning  the  T5th:  But  then  take  the 
Cale  as  it  is ;  for  ought  tliat  does  appear  upon 
the  Proof,  he  knows  not,  upon  what  Account  the 
Meeting  is,  beforehand.  I  think  that  is  the  Cafe 
of  my  Lord  Rtijfel,  upon  which  the  Reverfal  of 
his  Attainder  went,  that  the  Evidence  came 
fhort,  and  that  it  was  but  Mifprifion  j  for  the 
Evidence  was,  That  he  was  prefcnt  at  the  fup- 
pofed  Declaration's  reading,  but  faid  nothing  at 
all  to  it. 

L.  C.  y.  But  I  {peak  of  two  Meetings  j  there 
was  but  one. 

Sir  B.  Shower.  My  Lord,  I  do  not  know  whether 
there  were  two  Meetings  or  one  then :  But  this  is 
the  Ground  we  go  upon,  there  ought  to  be  two 
Witnefles ;  And  if  there  be  two  Meetings  upon 
luch  a  Defign,  the  fecond  may  be  is  accidental, 
and  it  does  not  appear  to  be  a  defign'd  Meet- 
ing i  and  there  was  no  Appointment  of  Mr.  Rook- 


no  Evidence  (hall  be  given  of  any  Ofcrt-Act  that 
is  not  exprefsly  laid  in  the  Indidment.  Now 
cannot  1  fhew  upon  this  Indidment,  that  there  is 
no  Overt-AAin  fuch  a  pofitive  dircdt  Manner  as 
they  now  urge  about  this  Lift  ?  Will  not  that  fa- 
tisfy  your  Lordfiiip's  Judgment  to  fct  afide  all  this 
Evidence?  'I'o  make  the  Indictment  good  for 
'J'rcafbn,  there  ought  to  be  a  CompafTing  of  the 
Death  of  the  King  laid,  and  an  Overt-Adi:  laid 
declaring  that  Compaffing;  but  no  Evidence  i?  to 
be  given  of  any  Overt-Ad:  that  is  not  laid  in  the 
Indidment. 

L.  C.  J.  You  are  not  to  take  Exceptions  to  the 
Indidlment  now,  but  only  to  the  Evidence. 

Sir  B.  Sho-iver.  I  have  this  one  Exception  more  j 
there  is  never  a  ^nJque^  nor  a  Juratores  ulterhis 
fre fait  ant. 

L.  C.  J.  There  does  not  need ;  but  that  is  a 
Fault,  if  any,  in  the  Indidment,  and  is  not  to  be 
flirr'd  now. 

Sir  B.  Shower.  If  there  be  not  a  Prefentmenc 
by  the  Jury,  then  there  is  no  Overr-Aft  alledg- 
ed  :  And  if  there  be  no  Overt-Ad  alledged,  or 
no  fuch  Overt-Ad,  then  we  are  within  the  Words 
of  the  Ad,  That  no  Evidence  fhall  be  given  of 
any  fuch  Overt-Ad  but  what  is  alledg'd ;  and 
it  is,  if  not  exprefsly  alledg'd,  as  if  it  were  not 
alledg'd  at  all:  Now  here  it  is  very  loofe,  &c. 
iidem  Chrillophorns  Knightley.,  and  fb  it  goes  on  w:th 
the  refl,  did  fo  and  fo.  There  is  a  Prefentment 
at  firfl,  that  they  did  compafs  and  imagine  the 
Death  of  the  King^  and  then  the  Indidment  comes 


wood  to  be  there,  nor  any  Negotiation  by  way  of    farther,  and  fays,  that  Forty  Men  fhould  do  thi 


Meffage  or  otherwife,  to  that  Purpofe.  Is  th 
my  Lord,  an  Overt-Ad?  Suppofe  a  Man  be  pre- 
ftnt  at  a  Confiilt  about  treafbnable  Pradices,  and 
he  ufes  Words  that  are  indifferent ;  it  is  true,  in 
the  Cafe  of  a  Wager  it  amounts  to  an  Aflent,  but 
it  hardly  will  come  to  that  when  People  meet  by 
Accident,  or  for  they  don't  know  what. 

L.  C.  J.  How  is  this  by  Accident  ? 

Sir  B.  Shower.  It  does  not  appear  that  it  was 
by  Defign  or  Appointment. 

L.  C.  y.  They  were  Acquaintance. 

Sir  B.  Shower.  He  had  no  Acquaintance  with 
him  but  in  Sir  George  Barclay's  Company. 

L.C.  y.  But  befides,  there  was  an  exprefs  Con- 
fent  at  the  Globe  Tandem,  when  Rookwood  faid, 
^here  is  an  End  of  it. 

Sir  B.  Shower.  That  is  as  much  as  to  fay,  I  will 
not  do  it,  I  will  not  go  with  you 

Mr.  Sol.  Gen.  Sir  G.  Barclay  was  the  Perfbn 
whom  they  were  to  obey ;  and  Harris  tells  you  he 


told  them  what  they  were  to  do,  and  fix  Horfes 
were  firfl  plac'd,  and  three  of  them  afterwards 
remov'd. 

Sir  B.  Shower.  That  won't  afFed  him  what  Sir 
George  Barclay  faid,  any  more  than  Lewis's  ap- 
pointing of  the  Hories. 

L.  C.  y.  Then  here  is  another  Thing,  Why 
did  he  give  a  Lifi:  to  Mr.  Harris .«'  the  Lift  that 
was  given  had  Mr.  Rookwood's  Name  at  Top,  as 
he  was  to  command  the  Party,  and  there  was 
Harris's  Name  and  Hare's  Name  as  of  his  Party  ;  fbns,  and  there  is 
that  is,  their feign'd  Names:  M.  Rookwood's  ieign-  lins;  the  King,  ai 
ed  Name  was  Roberts  that  was  at  Top,  and  they 
were  to  go  to  Tiirnbai/i-Green,  and  Rookwood  told 
Harris,  he  fliould  be  his  J/d  de  Camp. 

Sir  B.  Shower.  My  Lord,  for  that  I  think  we 
have  a  Point  of  Law,  that  we  apprehend  will  turn 
off  ail  that  Evidence,  and  fure  we  may  take  that 
Exception  now :  The  Words  of  the  Ad  are.  That 


Bufinefs,  and  of  thofe  Forty  thele  four  fhould  be 
fbme;  and  then  the  iidem  bought  Horfes  and 
Arms,  and  fb  it  muft  go  to  the  laft  Antecedent 
and  then  there  isnoexprefs  alledging  of  any  Overt- 
Ad,  and  then  it  is  as  if  no  Ovcrt-Ad  at  all  was 
alledg'd. 

L.  C.  y.  This  Exception  is  not  to  the  Evi- 
dence, but  to  the  Indidment:  It  begins,  y^ra- 
tores  prefentant  quod;  Does  not  that  relate  to  all  ? 

Sir  B.  Shower.  No,  my  Lord ;  and  I  can  tell  you 
a  Reafbn  why  not:  If  it  be  not  fb  well  alledg'd 
as  it  fhould  be,  it  is  in  an  Indictment  as  if  it 
were  never  alledg'd  at  all;  and  fb  within  the 
Words  of  the  Ad  of  Parliament  this  is  not  an 
Overt-Ad  alledg'd,  and  therefore  they  cannot  give 
Evidence  upon  it. 

Mr.  Sol.  Gen.  Truly,  my  Lord,  I  can't  imagine 
what  they  are  doing,  they  are  moving  in  Arreft 
of  Judgment  before  a  Verdid  given  :  They  lay 
the  Ovcrt-Ad  is  not  exprefsly  laid;  Is  that  an 
Exception  to  the  Evidence,  or  to  the  Indidment.? 

Sir  B.  Shower.  If  my  Lord  will  pleafe  to  give  us 
the  Liberty,  we  would  fhew  there  can  be  no  Ver- 
did given  upon  this  Indidment. 

L.  C.  y.  Certainly  this  is  an  irregular  Proceed- 
ing ;  this  is  not  a  Time  of  Exception  to  the  Judg- 
ment. 

Mr.  Phipps.  Then,  my  Lord,  we  are  in  your 
Judgment,  as  to  the  Proof  that  has  been  given : 
If  a  Man  be  prefent  at  a  Meeting  of  feveral  Per- 
a  treafbnable  Debate  about  kil- 
i.ing,  and  this  Man  is  only  prefent,  but 
neither  affents,  nor  makes  the  Propofil  how  it  (hall 
be  done,  whether  the  bare  being  filent,  and  faying 
nothing,  is  fuch  an  Overt-Ad  as  fhall  convid  a 
Man  of  Treafbn. 


L.  C.  y.  I  tell  you,  Confenting  to  a  traiterous 
Defign  is  an  Overt-Ad  of  High  Treafbn,  if  that 
Confent  be  made  to  appear  by  good  Proof:  Now 
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the  Queftion  is,  What  is  a  good  Proof  and  Evi- 
dence of  this  Conlent?  A  Man  is  two  or  three 
Times  at  a  trealbnablc  Confult  for  killing  the 
King,  and  though  perhaps  at  the  firft  he  did  not, 
yet  at  the  lecond  he  did  know  that  the  Meeting 
was  for  fuch  a  Defign,  (fuppole  for  the  Purpoie 
there  was  but  two  Meetings)  and  at  the  iecond  it 
is  determined  to  go  on  with  the  Defign ;  Is  not 
that  an  0\ert-Act,  tho'  it  cannot  be  proved  that 
the  Prifoner  faid  any  Thing  ? 

Mr.  P/jipps.  Tf  the  firft  Meeting  is  not  a  Confent, 
or  an  Overt-Ad,  neither  will  a  kcond  or  a  third 
be,  if  there  was  no  more  done  than  at  the  firft,  but 
they  are  like  lb  many  Cyphers  without  a  Figure. 

L.  C.  J.  The  firft  Meeting  poflibly  might  be  ac- 
cidental, he  might  not  know  what  it  was  for, 
though  that  will  go  a  great  ^Vay  if  he  does  not 
diffent  or  difcover  ;  but  then  he  meets  again  with 
the  fame  Company,  knowing  what  they  had  in 
Defign  ;  Does  not  that  prove  a  Confent  ?  That 
was  the  Cafe  of  Sir  E'verani  Bt^jy  in  the  Powder 
Plot. 

Mr.  Pbipps.  But  where  it  may  be  uncertain,  my 
Lord,  whether  it  were  with  a  good  Defign,  or 
a  bad  Defign,  that  he  met  with  that  Company, 
it  ought  to  be  taken  moft  favourably  for  the  Pri- 
foner :  This  Man  might  be  prefent  in  Order  to  a 
Dilcovery. 

■  L.  C.  J.  But  befides,  that  is  not  this  Cafe  -,  you 
are  mooting  upon  Points  that  are  not  in  the  Cale. 
When  Mr.  Han-is  came  to  Mr.  Roo/iwfW,  and  find- 
ing them  in  fome  Diibrder,  and  being  inquifitive 
what  was  the  Occafion,  he  was  fent  to  Counter ;  and 
when  he  difcovered  what  they  were  to  go  about, 
he  afterwards  meeting  Mr.  Rookzfcod,  fays  to  him. 
Are  we  fent  over  to  murder  the  Prince  of  Orange  ? 
lays  Roohvood^  if  I  had  known  of  this  Defign  be- 
fore I  came  from  France,  I  would  have  begg'dthe 
King's,  that  is.  King  James's  Pardon,  and  defir'd 
to  have  been  excufed.  Hereby  he  expreflfes  his 
Knowledge  of  the  Defign,  and  what  he  was  to 
do  ;  and  though  he  difliked,  yet  would  obey 
Orders. 

Mr.  Pbipps.  There  is  no  Doubt,  my  Lord,  but 
he  knew  of  it  ;  but  whether  your  Lordfiiip  will 
conftrue  his  Silence  as  a  Conlent,  in  Trealbn,  is 
the  Queftion. 

L.  C.  J.  A  Man  is  at  frequent  Confults  about 
Killing  the  King,  and  does  not  reveal  it,  it  is  a 
great  Evidence  of  his  Confent. 

Mr.  Pbipps.  But  it  is  not  prov'd  that  he  did  actu- 
ally conlent  to  it. 

Mr.  Soil.  Gen.  My  Lord,  we  muft  fubmit  it  to 
your  Lordiliip,  whether  this  is  not  totally  impro- 
per and  irregular  at  this  Time  ;  they  are  arguing 
how  far  the  Evidence  is  to  be  believ'd,  before  the 
Time  proper  for  fuch  an  Argument  comes. 

Mr.  ^^tt.  Gen.  If  they  will  call  their  Witneftes, 
let  them  ;  or  if  they  lay  they  have  none,  then 
thev  may  make  their  Oblervations  upon  the  Evi- 
dence i  but  elfe  we  dcfire  we  may  be  kept  to  the 
uiual  Method  of  Proceedings. 

Mr.  Pbipps.  With  Submiflion,  we  thought  it  fit 
to  know  the  Opinion  of  the  Court  firft,  if  there 
be  two  Witnelfes  againft  the  Prifoner  ;  for  if 
there  be  not  two  Witneffes,  as  the  Law  requires, 
we  need  not  trouble  the  Court  with  our  Evi- 
dence. 

Sir  B.  Shnzver.  Then,  my  Lord,  we  muft  defire 
that  the  Record  may  be  read  of  Captain  Porter's 
Convidion  of  Manfiaughter ;  a  Man  that  has  been 
guilty  of  doing  fuch  an  Aft,  felonioufly,  malici- 


oufly,    and  voluntarily,  aS  that  is,   fure  is  not  a 
competent  Witnels. 

CI.  of  Ar.     It  has  been  read  already. 
Mr.  Att  Gen.  I  thought  wc  had  been  over  that 
Objection  before. 

Sir  B.  Sbo-^er.  We  think  it  is  proper  for  us  to 
move  it  now  again  ^  for  though  it  is  no  Objedlion 
to  his  being  a  legal  Witnels,  yet  we  hope  it  will 
influence  his  Reputation  as  to  liis  Credit ;  for 
he  that  has  been  guilty  of  killing  a  Man  in  fuch 
a  Manner  as  the  Indidlment  lays  it,  will  find  but 
little  Credit,  we  hope,  with  a  Jury  of  Country- 
men. But  fince  it  has  been  read,  and  your  Lord- 
fhip  and  the  Jury  have  taken  notice  of  it,  we  will 
call  fome  other  Witneffes  as  to  Mr.  Porter's  Re- 
putation and  Behaviour,  we  think  they  will  prove 
Things  as  bad  as  an  Attainder.  I  Ihall  not  open 
them  to  your  Lordfhip,  but  beg  Leave  to  call  our 
Witneffes,  who  will  acquaint  you  what  they  have 
to  lay. 

Mr.  At.  Gen.  Certainly,  my  Lord,  you  will  not 
think  fit  to  let  them  do  fo.  1  defire  they  would 
not  u (her  in  any  Thing  of  Evidence  without  ac- 
quainting the  Court  what  they  call  thera  for: 
For  that  were  the  Way  to  let  them  in  to  call  Wit- 
neffes to  'I'hings  that  are  not  proper. 

L.  C.  J.  Nay,  without  doubt  it  is  not  regu- 
lar to  produce  any  Evidence,  without  opening 
it. 

Mr.  At.  Gen.  For  if  it  be  for  any  Crime  that 
a  Man  may  be  preicnted  for,  and  there  is  no  Con- 
vidion  ;  I  think  that  ought  not  to  be  given  in 
Evidence  to  take  away  a  Witnefs's  Credit:  If 
it  be  only  to  his  general  Reputation  and  Beha- 
viour, io  far  they  may  go,  and  we  can't  oppofe 
it.  Therefore  I  defire  Sir  Bartholomew  Shower  will 
open  to  the  Court  of  what  Nature  his  Evi- 
dence is. 

Sir  B.  Shower.  Well,  I  will  tell  you  then  what  I 
call  them  to. 

L.  C.  J.  You  muft  tell  us  what  you  call  them 
to. 

Sir  B.  Shower.  Why  then,  my  Lord,  if  Robbing 
upon  the  High-way,  if  Clipping,  if  Converfing 
with  Clippers,  if  Fornication,  if  Buggery,  if  any 
of  thefe  Irregularities,  will  take  off  the  Credit  of 
a  Man,  I  have  Inftrudlions  in  my  Brief,  of  Evi- 
dence of  Crimes  of  this  Nature,  and  to  this 
Purpofe  againft  Mr.  Poite;-;  and  we  hope  that  by 
Law,  a  Prifoner  ftanding  for  his  Life  is  at  Liber- 
ty to  give  an  Account  of  the  Adlions  and  Beha- 
viour of  the  Witneffes  againft  him.  I  know  the 
Objection  that  Mr.  Attorney  makes,  a  Witnels 
does  not  come  prepar'd  to  vindicate  and  give  an 
Account  of  every  Adion  of  his  Life,  and  it  is  not 
commonly  allowed  to  give  Evidence  of  particular 
Adlions ;  but  if  thofe  Adlions  be  repeated,  and  a 
Man  lives  in  the  Pradice  of  them,  and  this  Pra- 
ctice is  continued  for  feveral  Years,  and  this  be 
made  out  by  Evidence;  we  hope  no  Jury  that 
have  any  Confcience,  will  upon  their  Oaths  give 
any  Credit  to  the  Evidence  of  a  Perfon  againft 
whom  fuch  a  Teftimony  is  given. 

Mr.  Pbipps.  We  are  Ipeaking  only,  my  Lord, 
to  the  Credit  of  Mr.  Porter,  and  if  we  can  fliew  by- 
Evidence  that  he  is  fo  ill  a  Man  as  to  be  guilty 
of  thofe  Crimes  that  we  have  open'd,  according 
to  the  Inftrudlions  in  our  Brief;  we  hope  the  Jury 
will  not  think  him  fit  to  be  a  good  Evidence  againft 
us  in  this  Matter. 

L.  C.  J.  What  fay  you  to  this,  Mr.  Attorney? 
Mx.  Att.  Gen.  My  Lord,  they  themfelves  know, 
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that  this  Sort  of  Evidence  never  was  admitted  in 
any  Cafe,  nor  can  be,  for  it  muft  tend  to  the 
Overthrow  of  all  Juftice  and  legal  Proceedings  ; 
for  inftead  of  trying  the  Prifbncr  at  the  Bar,  they 
would  try  Mr.  Porter.  It  has  been  always  deny'd 
where  it  comes  to  a  particular  Crime  that  a  Man 
may  be  profecuted  for,  and  this  it  leems  is  not 
one  Crime  or  two,  but  lb  many  and  fb  long  conti- 
nued, as  they  fay,  and  {o  often  pradlis'd,  that  here 
are  the  whole  Adtions  of  a  Man's  Life  to  be  ript 
up,  which  they  can  never  flicw  any  Precedent 
when  it  was  permitted,  becaufea  Man  has  no  Op- 
portunity to  defend  himlelf  Any  Man  in  the 
\\'orld  may  by  this  Means  be  wounded  in  his  Re- 
putation, and  Crimes  laid  to  his  Charge  that  he 
never  thought  of,  and  he  can  have  no  Opportu- 
nity of  giving  an  Anfwer  to  it,  becaufe  he  never 
imagined  there  would  be  any  fuch  Objeftion :  It 
is  killing  a  Man  in  his  good  Name  by  a  Side-wound, 
againft  which  he  has  no  Protedtion  or  Defence. 
My  Lord,  this  muft  tend  to  the  preventing  all 
Manner  of  Juftice  j  it  is  againft  all  common  Senle 
orRealbn,and  it  never  was  oifer'd  at  by  any  Law- 
yer before,  as  I  believe,  at  leaftwife  never  lb  open- 
ly i  and  therefore  I  wonder  that  theie  Gentlemen 
ftiould  do  it,  v/ho  acknowledge,  at  leaft  one  of 
them  did,  that  as  often  as  it  has  been  offer'd  it 
has  been  over-rul'd ;  and  I  know  not  for  what  End 
it  is  now  offer'd,  but  to  m.ake  a  Noife  in  the  Court: 
They  know  that  it  is  irregular  as  much  as  any 
thing  that  could  be  offer'd. 

A'!  r.  Sol.  Gen.  Indeed,  my  Lord,  if  the  Prifbner 
at  the  Bar  had  offer'd  this  Matter,  it  had  been 
exculable ;  but,  that  Gentlemen  of  the  long  Robe, 
and  who  are  fb  well  acquainted  with  the  Pradtice 
of  the  Courts  of  Law,  Ihould  pretend  to  do  luch 
a  Thing,  is  unaccountable.  There  was  fbmewhat 
like  this  that  was  offer'd  at  Manchefier,  but  that 
was  by  the  Prifbner,  to  prove  that  one  Lunt  who 
was  a  Witnefs  had  two  Wives,  and  they  brought 
a  Copy  of  an  Indiftment  upon  which  there  was 
no  Procefs ;  after  that  they  endeavour'd  to  prove 
him  guilty  of  feveral  Robberies  ;  but  all  that  Sort 
of  Evidence  was  T-efus'd.  I  only  give  them  this 
Iiiftance  to  fhew,  that  where  the  Prifbner  has  at- 
tempted it,  it  has  been  always  rejected  ^  and  I 
am  fure  they  cannot  fhew  me  that  ever  it  was 
allowed,  even  to  the  Prifbner  himfelf,  to  give  any 
Thing  of  this  Kind  in  Evidence ;  and  this  I  muft 
fay,  they  can  never  fhew  me  any  one  particular 
Inftance,  when  Council  ever  endeavoured  to  do 
it,  before  this  Time. 

Sir  B.  Shniuer.  My  Lord,  I  mentioned  the  par- 
ticular Crimes,  the  Faults  which  I  had  in  my  In- 
flrudtions  to  objedt  againft  the  Credit  of  the  Tefti- 
mony  of  Capt.  Po;-(V",  in  Anlwer  to  Mr.  Artonicy's 
Defire,  that  I  would  open  the  Particulars  of  the 
Evidence,  that  I  would  call  my  W'itneffes  to  the 
Truth  of  it  ;  I  was  loth  to  repeat  the  Words,  I 
think  the  Things  themlclves  fb  abominable  ;  but 
we  conceive  with  Submiffion,  we  may  be  admitted 
in  this  Cafe  to  offer  what  we  have  offered.  Sup- 
pole  a  Man  be  a  common,  lewd,  difbrderly  Fel- 
low, one  that  frequently  Iwears  to  Falfhood  for 
his  Life :  We  know  it  is  a  common  Rule  in  Point 
of  Evidence,  that  againft  a  Witnefs  you  fhall  on- 
ly give  an  Account  of  his  Character  at  large,  of 
his  general  Converfation  ^  but  that  general  Con- 
verfation  arifes  from  particular  Actions,  and  if 
the  Witnefles  give  you  an  Account  of  fuch  difbr- 
derly Aftions  repeated,  we  hope  that  will  go  to 
his  Difcredit,  which  is  that  we  now  are  labouring 
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for,  arid  fubmit  it  to   your   Lordfliip's  Opinion 
whether  we  may  not  do  it. 

L.  C.  J.  Look  ye,  you  may  bring  Witneflfes  to 
give  an  Account  of  the  general  'I  enour  of  his 
Converfation,  but  you  don't  think  fure  that  we 
will  try  now  at  this  Time,  whether  he  be  guilty  of 
Robbery  or  Buggery. 

Sir  B.  SboiiJer.  My  Lord,  we  will  give  you  an 
Account  that  he  ufecl  to  h;ue  a  private  Lodging- 
and  come  in  with  his  Horfe  tir'd,  and  feveral  other 
fuch  Things,  as  that  he  us'd  to  go  out  in  Dif^uifes 
and  the  like. 

Mr.  Phipps.  My  Lord,  I  cannot  imagine  why  a 
Man  that  has  been  guilty  of  any  fuch  Crimes,  and 
is  not  taken,  fhould  be  of  greater  Credit  than  a 
Man  that  has  been  taken  and  punifh'd. 

L  C.  J.  What  is  that  you  fay  Mr. Ph-ppsi' 

Mr.  Phipps.  My  Lord,  I  fay  'tis  the  Crime  that 
renders  a  Man  infamous,  and  I  do  not  know  why 
a  Man  that  has  had  the  good  Fortune  not  to  be 
taken  and  punifhed  for  great  Crimes  by  him  com- 
mitted, fhould  be  in  a  better  Condition  as  to  the 
Credit  of  his  Teftimony,  than  one  that  is  taken 
and  undergoes  the  Punifhment  of  the  Law. 

Mr.  Soil.  Gen.  Mr.  Charnock  urg'd  that  as  far  as  it 
would  go,  but  we  are  oblig'd,  it  feems,  to  hear 
Things  that  have  been  over-ruled  over  and  over  ; 
but  I  defire  to  know  of  them,  whether  thev  can 
fhew  he  has  been  guilty  of  a  greater  Crime  than 
he  has  confeft  himfelf  guilty  of  in  Court,  I  mean 
of  the  intended  AfTafTination. 

Mr.  Phipps.  No,  we  agree  we  can't ;  but  pray 
let  us  prove  him  guilty  of  as  many  Crimes  as  we  can. 

Mr.  Sol.  Gen.  But,  my  Lord,  I  hope  you'll  keep 
them  to  the  general  Queftion  of  the  common  or- 
dinary Tenour  of  his  Converfation. 

Sir  B.  Sho-^-er.  Call  Mr.  Oldfield^  Mr.  Nichol.u. 
Mr.  Milford,  Black  mil. 

(Mr.  Milford  appeared.) 

Cryer.  Lay  your  Hand  on  the  Book.  The  Evi- 
dence that  you  fhall  give  on  behalf  of  the  Prifb- 
ner at  the  Bar,  fhall  be  the  Truth,  the  whole 
Truth,  and  nothing  but  the  Truth.  So  help  vou 
God. 

Sir  B.  Sho-iver.  Pray  will  you  give  my  Lord  and 
the  Jury  an  Account  whether  you  know  Captain 
Porter^  and  how  long  you  have  known  him. 

Milford.  I  have  known  him  about  Four  Years. 

Sir  B.Shoarr.  What  Reputation  is  he  of? 

Milford.  I  never  knew  any  Hurt  by-  him  in  my 
Life. 

Sir  5.  Sboiver.  Pray  what  is  your  Name? 

Milford.  Frederick  Milford. 

Sir  B.  Shojver.  But  the  Name  in  my  Brief  is 
John  Milford,  that  is  my  Man. 

L.  C.  J.  But  you  fee  this  Man  knows  him. 

Sir  B.  Shower.  Call  Mr.  Oldfield.^ 

(IVhich  lioas  dene,  and  he  appeared  accordingly.) 

Mr.  Phipps.  Do  you  know  Captain  Porter? 

Oldf.eld.  Yes  I  do. 

Mr.  Phipps.  How  long  have  you  known  him  ? 

Old.  I  believe  about  Twent\-  Ye  irs. 

Mr,  Phipps.  Pray  will  you  give  my  Lord  and 
the  Jury  an  Account  of  his  Life  and  Converfa- 
tion. 

Oldfield.  I  can  fay  nothing,  he  was  always  civil 
in  my  Company,  but  he  was  lewd  in  his  Dif^ 
courfe. 

Sir  B.  Shower.  What  do  you  mean  by  .being 
lev/d  in  his  Difcourfe  ? 

S  ff f  Oldfield, 
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Oldfield.    Why  he  would  be  talking  ^'er>'  ex- 
travagantly. _  _ 

Mt-Pb'pps-  What  do  you  mean  in  talking,  was 
it  of  what  he  had  done  himfelf.  Sir  ? 

Oldfield.  Nootherwifethan  that  he  hadwhor'd, 
and  thofe  Kind  of  Things. 

Sir  B.  Sho-jjer.  What  other  Thmgsbefide  Who- 
ring ? 

Oldfield.  I  know  no  other  Part  of  it. 

Sir  B.  Shower.  Where  is  Ed-ward  Bowchey  f 

(He  did  not  appear.) 
Mr.  Phifps.  Call  Wtlliam  O  Bryan. 
(He  did  not  appear.) 

Where  is  Mr.  Page,   and  Mr. 


Sir  B.  SI.W 
Hardiman  ^ 


Cryer. 


(None  of  them  appeared.) 
There  is  not  a   Man  of  them 


here. 


Sir  B.  Shower.  Mr.  JVehber,  Do  you  know  where 
they  are,  for  the  Court  ftays  for  them. 

Mr.  iVebber.  Indeed  I  do  not,  they  were  fum- 
iiion'd  to  be  here. 

Sir  B.  Shower.  Where  is  black  IVill  ? 
Cryer.  Black  IFiU. 

(He  appeared.,  and  vas  a  Moor.) 
L.  C.  J.  Ask  him  if  he  be  a  Chriftian. 
Cryer.    I  have  ask'd  him,    and  he  fays  he  is  a 
Chriftian. 

(^hen  he  was  /worn.) 
L.  C.  J.  Well,  What  do  you  ask  him  ? 
Rookwood.  IVilI,  Pray  give  an  Account  of  your 
Mafter,  and  of  his  Life  and  Converfation. 

Mr.  Phipps.  You  are  fworn  to  tell  the  Truth, 
Sweet-heart. 

mil.  I  lerved  him  almoft  Eight  Years,  and 
he  has  been  a  very  good  Mafter  to  me,  my 
Lord. 

Sir  B.  Shower.  What  do  you  know  him  to  be 
guilty  of? 

JVill.  Nothing  at  all. 

Sir  B.  Shower.  I  believe  they  have  put  in  thefe 
Men  to  confirm  his  Reputation. 

L.  C.  J.  Indeed,  1  think  the  King's  Council 
ftiould  have  called  thefe  Witneffes,  if  there  had 
been  Occafion. 

'  Sir  B.  Shower.  We  fubmit  it  to  your  Diredion, 
how  far  this  Evidence  will  affed  him  ;  there  is  no- 
thing faid,  as  we  apprehend  that  will  amount  to 
Treafon  :  If  the  Prifoner  has  a  Mind  to  fay  any 
Thing  himfelf,  we  hope  your  Lordfhip  will  pleale 
to  hear  him. 

L.  C.  J.  Ay,   if  he  will,   let  him. 
Rookwood.  IVIy  Lord,    Mr.  Porter  does  not  fay, 
that  I  confented  to  command  a  Party. 

L.  C  J.  Is  that  all  you  have  to  fay  ?  Then, 
Gentlemen,  will  you  fum  up  ? 

Mr.  Conycrs.  My  Lord,  we  are  agreed,  we  fub- 
mit to  the  Court  on  both  Sides. 

L.  C.  J.  Then  Gentlemen  of  the  Jury,  the  Pri- 
foner at  the  Bar,  Mr.  Rookwood  is  Indidted  for 
High-Treafbn,  in  Compafllng,  Imagining,  and 
Intending  the  Death  and  Deftrudlion  of  the  King, 
by  a  moft  barbarous  and  wicked  Affaflination  j 
you  have  had  an  Account  of  this  Dcfign  from 
Two  Witneffes  that  have  been  produced,  tiie 
One  is  Captain  Porter,  and  the  Other  is  Mr.  Har-. 
ris,  who  fvvear  they  were  both  concerned  as 
A&.OYS  in  it. 

Captain  Porter  tells  you,  about  the  latter  End 
of  January,  or  the  Beginning  of  Fcbruiiry  laft. 
Sir  George  Barclay  came  over  into  England  from 
France  -,    and  there  was  a  formed  Dcfis^n  to  mur- 


der the  King ;  and  after  fevcral  Meetings  and 
Conferences  among  the  Confpirators,  they  came 
to  a  Refolution  that  he  Ihould  be  affaflinated  ; 
but  which  way  to  effect  if,  admitted  of  a  Dif- 
pute  among  them  ;  for  the  King,  as  you  have 
heard,  going  frequently,  about  once  a  Week  a 
Hunting,  on  the  other  fide  the  Water  near 
Richmond,  the  Defign  was  firft  to  alTaflinate 
him  at  Richmond  Park,  or  thereabouts,  as  he 
returned  from  Hunting,  and  Preparation  was 
made  accordingly  j  but  that  not  being  ^o  fully 
agreed  upon,  the  Conveniency  oi  the  Place 
held  ftill  fbme  Debate ;  for  fome  were  of  Opini- 
on, that  it  was  better  to  make  the  Attempt  on 
this  fide  the  Water,  than  on  the  other  -,  there- 
fore as  Mr.  Porter  tells  you,  to  determine  that 
Difficulty,  there  were  feveral  Men  fent,  whereof 
he  was  one.  Knight  ley  another,  and  King  a  Third, 
to  view  the  Ground  on  both  fides  the  Water, 
and  to  make  their  Report ;  the  Ground  being 
view'd  and  the  Report  made  to  fbme  of  their 
Accomplices,  who  to  receive  it  met  at  the 
Naggs-Head  in  Co'vent-Garden,  which  was  about 
the  Tenth  or  Twelfth  of  February  laft  ;  it  was 
then  agreed,  that  the  King  and  his  Guards  (hould 
be  attack'd  on  this  fide  the  Water  about  ^timham- 
Green. 

Mr.  Porter  has  told  you,  that  at  feveral  Meet- 
ings for  the  carrying  on  this  Defign,  the  Prifo- 
ner Mr.  Rookwood  was  prefent,  more  particularly 
at  the  Globe-^a'vern  in  Hatton-Garden,  where 
were  alfb  Sir  George  Barclay,  Mr.  Cbarnock,  Sir 
Wtlliam  Perkins,  himfelf,  and  others,  and  there 
they  did  enter  into  a  Confult  how  they  might 
affaflinatc  the  King ;  and  it  being  propofed, 
Mr.  Rookwood  did  not  like  it,  as  Mr.  Porter  fays, 
but  faid  it  was  a  defperate  Attempt,  and  there- 
upon Sir  George  Barclay  pulled  out  a  Scheme  that 
he  had,  and  fhew'd  it  at  that  Time  to  Mr.  Rook- 
wood, and  faid  )'ou  are  fent  over  from  France,  and 
are  to  obey  my  Orders,  and  you  are  to  com- 
mand a  Party ;  and  then  Mr.  Rookwood  made  an 
Anfwer  in  French,  there's  an  End  of  it,  which, 
as  he  fays,  imports  a  Confent. 

Then  at  another  Time^  which  was  the  Satur- 
day Morning  the  15th  of^  February,  they  met  at 
Captain  Porters  Lodging,  and  there  was  a  Dif^ 
courfe  about  going  on  to  put  the  Defign  in  Ex- 
ecution ;  and  one  Ditrant,  one  of  the  Men  that 
was  to  watch  the  King  and  the  Guards  going 
out  at  Kenfington,  came  in,  and  the  Queftion  was, 
whether  they  (hould  go  that  Day  upon  the  De- 
fign ;  they  had  Difcourfe  about  it,  and  Mr.  Rook- 
wood the  Prifoner  was  there  prefent,  and  there 
did  not  appear  any  Diffent  in  him  to  the  Pro- 
fecution  of  the  Defign,  but  it  feems  it  was  rea- 
dily agreed  among  them,  to  purfue  it  according 
to  the  former  Determination. 

Then  the  next  Witnefs  that  is  produc'd  is 
Mr.  Harris,  who  gives  you  a  large  Account  of 
the  Beginning  of  his  Knowledge,  and  of  his  be- 
ing concern'd  in  this  Matter ;  he  tells  you  he  was 
in  France,  and  at  theCourt  of  St.  Gcrmains,  where 
the  late  King  then  was,  and  that  he  fpoke  with 
him,  and  where  was  alio  Colonel  Parker,  and 
King  James  took  Notice  of  him  and  of  his  faith- 
ful Service,  and  told  him,  he  always  defigned 
him  a  Kindnefs,  and  then  had  Opportunity  of 
doing  it,  and  faid  he  would  fend  him  over  into 
England,  where  he  fliould  be  fubfifted,  and  di- 
rected him  to  obey  the  Orders  of  Sir  George  Bar- 
clay i  and  there  being  one  Hare  b}-,  w  ho   was  to 
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come  over  with  him,  King  Je.mes  gave  them  both 
Names  of  Difguife,  which  they  were  to  go  by  in 
Ewrland^  and,  as  it  feems,  others  that  came  over 
did  alio  afTume  ;  for  Mr.  Ruokwood  went  by  the 
Name  of  Roberts^  Ilarns  was  to  go  by  tlie  Name 
of  Jenkins,  and  Hare  by  the  Name  of  Giimcy  ; 
they  were  directed  to  apply  themfelves  to  Sir 
George  Bcvrclny^  and  had  Directions  how  they 
fliould  find  him,  which  were  to  go  into  Covenf- 
G^':rden  in  the  Evening,  upon  a  Monday  or  a  I'biirf- 
day ;  and  if  they  fliw  a  Perlbn  that  had  a  white 
Handkerchief  lianging  out  of  his  Pocket,  they 
were  to  take  Notice  of  him  to  be  Sir  George  Bar- 
clay^ and  they  had  Ten  Lezvis  d'Ores  a-piece  for 
their  Journey's  to  carry  them  off;  and  you  have 
heard  from  whom  they  had  them  ;  and  they  were 
told,  that  if  at  Calais  they  were  kept  longer  than 
they  expected,  whereby  their  Money  was  Ipent, 
Care  was  taken  that  they  fhould  be  fuppjied  from 
the  Governor  of  Calais,  the  Prefident  there  ;  and 
it  feems  Mr.  Harris  and  Mr.  Hare  went  together 
to  Calais,  and  lay  a  confiderable  Time  for  want 
of  a  Wind,  whereby  their  Money  fell  fhort  of  de- 
fraying their  Expences ;  but  they  were  afterwards 
lupplied  by  the  Governor  of  Calais,  according  as 
was  promiled  at  St.  Germains. 

Gentlemen,  he  tells  you,  that  after  they  came 
into  England,  the  firft  Time  they  went  to  leek 
Sir  George  Barclay,  was  upon  the  Monday  Night, 
but  they  did  not  find  him  at  that  Time,  but  af- 
terwards they  met  with  him,  and  Mr.  Harris  had 
Subfiftence-Money  from  him,  according  to  King 
James's  Promife,  which  was  at  the  Rate  of  5  s. 
a  Day  when  he  had  no  Horle,  and  afterwards 
when  he  had  a  Horfe  at  6  s.  a  Day  ;  this  is  the 
Account  he  gives  you  how  he  came  over,  and  of 
his  Journey  and  meeting  with  Sir  George  Barclay. 

And  now  he  comes  to  Ipeak  particularly  con- 
cerning the  Prilbner  at  the  Bar,  Mr.  Rook-wood  : 
He  tells  you  that  on  Saturday  Morning  the  15th 
of  February,  the  firft  Day  when  this  Aflaflination 
was  defigned  to  be  committed,  he  went  to  the 
Lodging  of  one  Biirk,  where  Mr.  Rookzvood  was, 
with  others,  and  he  found  them  all  in  a  great  Dil- 
order  ;  and  thereupon  he  ask'd  them.  What  was 
the  Matter,  and  what  they  were  going  to  do  ? 
And  Rook-ivood  bid  him  go  to  one  Counter,  and 
he  fhould  know  of  him  what  was  the  Matter  : 
Accordingly  he  went  to  his  Lodging,  and  Counter 
told  him  and  thofe  who  were  with  him.  That  they 
muft  get  ready  to  go  to  I'lirnbani-Green  ;  and  at 
the  lame  Time  and  Place  he  met  with  Sir  George 
Barclay,  and  after  fbme  Dilcourfe  of  attacking 
the  Coach,  Sir  George  Barclay  at  the  firft  faid. 
They  were  his  Janizaries  ;  and  afterwards  going 
out,  he  came  in  again  and  faid.  They  were  Men 
of  Honour,  and  that  they  were  to  go  abroad  to 
attack  the  Prince  of  Orange. 

The  next  Day,  or  a  little  Time  after,  Mr.  Har- 
ris met  with  Mr  Rookzvood,  and  enters  into  Dil- 
courfe with  him  to  this  Eifed :  What  !  are  we 
lent  over  to  murder  the  Prince  of  Orange  ?  It  is  a 
ftrange  Sort  of  Employment  :  (for  it  feems  they 
were  not  informed  in  France  what  they  were  to 
do  here,  but  they  were  to  put  themlelves  under 
the  Condud:  of  Sir  George  Barclay,  and  obey  his 
Orders.)  Mr.  Rookzvood  laid.  He  was  afraid  the 
Thing  was  ib,  and  that  they  were  drawn  in  ;  but 
faid.  If  he  had  known  of  the  Defign  before-hand, 
he  would  not  have  come  over  but  have  begg'd  the 
King's  Pardon.  Which  fhews  not  only  his  Know- 
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ledge  of  the  Defign,  but  his  being  engaged  in  the 
Prolecution  of  it. 

And  then,  Gentlemen,  you  are  told  further. 
That  upon  the  Going  out  upon  Saturday  the  22dj 
which  was  the  Iccond  Time  it  was  to  have  bt-en 
put  in  Execution,  there  was  a  Lift  of  Men  that 
Mr.  Rookwood  gave  to  Mr.  Harris  of  fevcra!  NameJ 
that  he  has  mentioned  to )  ou  ;  he  fays.  Air.  Rook- 
wood's  Name  was  at  the  Top,  as  one  that  was  td 
command  the  Party,  and  the  Name  he  went  by 
was  Rol'crts  ;  and  there  was  Harris's  counterfeit 
Name,  which  was  Jenkins  ;  and  Hare's  counter- 
feit Name,  which  was  Guiney  ;  and  they  were  to 
make  ready  to  go  to  I'v.rnbam-Green.  He  told  him, 
There  was  a  Lift,  and  that  he  and  Harris  was  to 
be  of  his  Party,  that  he  was  to  attack  the  Prince 
of  Orange,  and  that  Mr.  Hams  Ihould  be  his  Aid 
du  Camp. 

Gentlemen,  I  forgot  to  tell  you.  That  between 
the  firft  Saturday  and  the  fecond,  Mr.  Harris,  Mr. 
Rookwood,  and  Mr.  Lozvick,  walking  in  Red-Lyon- 
Fields,  and  there  in  Dilcourfe  among  themlelves, 
Mr.  Harris  and  Mr.  Rookzvood  did  exprefs  them- 
lelves to  be  much  concerned  that  they  were  to 
be  employed  upon  fuch  a  Defign  as  this  was, 
which  they  owned  to  be  very  barbarous ;  but 
Mr.  Rookwood  and  Lowick  laid.  They  were  under 
Command,  and  muft  obey  Orders,  tho'  Mr.  Rook- 
zvood did  not  like  the  Defign  they  were  engaged 
in. 

Gentlemen,  they  have  told  you  of  Horfes  that 
were  placed  at  Somerfet-Houfe  in  a  Stable  there, 
under  the  Care  of  Mr.  Lezvis,  my  1-ord  FeverJJjam's 
Gentleman  of  the  Horfe,  about  fix  or  feven  Hor- 
fes, and  thole  fix  Horfes  that  were  there  at  that 
Time  were  afterwards  taken  away  ^  but  that  is 
only  a  Circumftance. 

So  that.  Gentlemen,  this  is  now  the  Sum  and 
Subftance  of  this  Evidence  that  has  been  given 
you,  as  fir  as  it  relates  to  the  Prifbner  j  his  Coun- 
cil in  his  Defence  have  infifted  upon  feveral  Things; 
in  the  firft  Place,  tho'  it  was  laft  mentioned  in 
Time,  }et  it  ought  to  have  the  firft  Confidera- 
tion  ;  The  Council  for  the  Prifbner  have  endea- 
voured to  take  off  the  Credit  of  Mr.  Porter,  and 
have  opened  indeed  very  great  Crimes  that  he 
fhould  be  guilt\-  of,  which  muft  render  him  a  Per- 
fon  not  to  be  believed,  but  they  have  not  proved 
any  Thing  ;  no  Witnefs  that  they  have  called 
againft  Mr.  Porter  fays  the  leaft  againft  him  to 
invalidate  his  Teftimony,  or  to  induce  you  to  dif- 
believe  what  he  has  laid. 

Then  they  lay  in  Point  of  Law,  There  is  no 
Overt-Ad:  proved  of  any  Defign  againft  the 
King's  Life  that  affcds  Mr.  Rookzcood  ;  now  that 
Matter  you  are  to  confider  of.  Whether  or  no 
it  does  appear  by  the  Teftimony  of  two  Wit- 
neffes,  that  Mr.  Rookzcood  was  concerned  in  this 
Defign  of  Aflalfinating  the  King  ;  Capt.  Porter 
is  pofitive  that  he  was  at  the  Confult  at  the 
Glol-'e  Tavern,  where  it  was  propoled,  debated, 
and  refblved  upon  ;  but  Mr.  Rookzvood  fays,  he 
did  diflike  it  ;  fb  lays  Captain  Porter,  he  did  not 
approve  of  it  at  the  firft  upon  his  being  acquaint- 
ed with  it  ;  but  being  lent  over  to  obey  the  Or- 
ders of  Sir  George  Barclay,  and  Sir  George  Barclay 
producing  a  Scheme  ready  drawn,  wherein  he 
was  to  command  the  Part)-,  telling  him,  That 
he  muft  obey  Orders.  You  hear  what  he  laid, 
and  the  Anl'wer  he  return'd  in  French,  There's 
an  End  of  it  j  Whether  that  does  not  amount  to 

S  m  2  a  Con- 
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a  Confent  and  Agreement  to  be  engaged  in  this 
Defign,  is  left  to  your  Confideration,  tor  If  it  do, 
it  is  plainly  an  Overt-A6l. 

Then,  Gentlemen,  you  hear  further  that  Harris 
was  told  by  Mr.  Rookwood,  that  he  fhould  be  of 
his  Party,  and  be  his  ^id  du  Camp,  and  go  to 
^urnbam-Greeu,  to  attack  the  Prince  of  Orange, 
and  he  had  a  Lift  of  Men  given  him  by  Rookwood, 
and  was  direfted  to  get  the  reft  ready. 

Rook'uiood.  That  was  not  in  the  Indidment. 

L.  a  J.  But  you  were  at  that  Meeting,  which 
is  laid  in  the  Indidtment. 

Rootju.  My  Lord,  that  Lift  is  not  in  the  Indidt- 
ment ;  the  Lift  in  the  Indidment  refers  to  Mr. 
Cranbiirne. 

L.  C.  J.  No,  but  that  is  an  Evidence  ot  your 
being  in  the  Defign  ;  I  hope  that  Lift  of  Men 
will  be  fome  Evidence  of  the  Confent  and  Agree- 
ment that  Mr.  Rookwood  was  to  command  a  Party. 

Sir  B.  Shozver.  With  Submiflion,  my  Lord,  the 
Words  of  the  KGt  feems  othervvile,  and  that  no 
Overt-Aa:  (hould  be  given  in  Evidence,  that  is 
not  ex'prefsly  alledged. 

L.  C.  J.  But  cannot  there  be  one  Ad,  that  may 
be  Proof  of  another  Ad  which  is  alledged. 

Sir  B.  Sbozver.  Then  there  is  no  Advantage  of 
this  Law  ;  for  my  Lord,  the  End  of  the  Ad  was. 
That  they  fhould  know  the  particular  Crimes  that 
they  were  to  anfwer  to. 

L.  C.  J.  That  could  never  be  the  End  of  the 
Law,  that  all  particular  Fads  that  are  but  Evi- 
dence of  the  Fads  alledged  ftiould  be  fet  forth  in 
the  Indidment ;  it  was  iiifficient  before  the  Ad, 
to  alledge  any  Overt-Ad,  and  any  other  Overt- 
Ad,  though  not  alledged,  and  had  no  Rela- 
tion to  the  Overt-Ad  that  was  alledged,  yet  if 
it  were  to  the  fame  Sort  of  Trcafon,  might  be  gi- 
ven in  Evidence. 

Sir  B.  Shoiver.  The  Law  lays,  ye  ftialj  not  give 
Evidence  of  any  Overt-Ad  that  is  not  exprelsly 
mentioned. 

L.  C.  J.  It  is  not  urged  as  an  Overt-Ad,  but  as 
Evidence  of  an  Overt-Ad  that  is  alledged  ;  for 
Inftance,  the  Overt-Ad  alledged,  is.  That  they  did 
meet  and  confult,  fhall  not  they  give  in  Evidence 
what  was  faid  and  done  at  thofe  Meetings,  tho' 
not  alledged  ?  Sir  George  Barclay  produced  a 
Scheme  at  the  Globe  Tavern,  fhall  not  the  pro- 
ducing of  that  Scheme  be  given  in  Evidence  ?  if 
it  may,   why  not  the  giving  the  Lift  to  Harris  ? 

Mr.  Phipps.  My  Lord,  it  is  plain  it  was  Mr.  /fif- 
torneys  Opinion,  it  could  not  be  given  in  Evidence, 
unlels  it  was  alledged  in  the  Indidment  ^  becaule 
he  has  particularly  alledged  the  Lift  in  Cranbiirne's 
Cale,   in  this  very  Indidment 

Mr.  Sol.  Gen.  I  know  not  what  thofe  Gentlemen 
mean  by  this  Sort  of  Pradice ;  certainly  there 
never  were  fb  many  Irregularities  committed  in 
any  Trial  as  in  this,  and  now  particularly  to  break 
in  upon  the  Court  in  the  midft  of  the  Charge. 

L.  C.  J.  Nay,  nay,  if  there  be  any  Miftake,  let 
us  hear  them,   that  it  may  be  redified. 

L.  C.  J.  Ti-eby.  I  think  we  fhould  receive  them, 
to  try  if  they  can  make  it  out.  But  the  Objedion 
I  do  not  very  well  underftand  yet;  for,  as  I  take 
the  Matter  to  ftand,  it  is  alledged  in  the  Indidt- 
ment,  1  hat  they  had  prepared  Men,  and  Arms, 
and  Horfes,  for  the  Execution  of  this  Defign. 
Now  is  it  not  reaibnablc,  or  can  there  beany  Thing 
more  proper,  than  to  give  in  Evidence,  and  prove 
that  the  Prifoner  had,  and  delivered  to  fbme  of 
the  Complices,  a  Lift  of  thoie  Men  that  were  to 


do  it.  Why,  it  proves  the  very  Thing  alledged  j 
but  let  us  fee  whether  it  be  fo  ? 

Sir  B.  Shower.  My  Lord,  there  is  no  fuch  Thing 
alledged. 

L.  C.  y.  That  is  ftrange,  Pray  fee  if  it  be  not 
in  the  Indidment. 

Clerk  of  Arraignment.  (Reads.)  Cowveniebant, 
propojueriint,  tratfatemnt,  confult a=vertint,  con- 
ferifcrimt,  &  agreu'verunt,  ad  ipfum  Bommuni  Re- 
gem  nunc  ex  Injidiis  &  Dolo  perciitienduui,  Anglice, 
to  afTalfinate,  mterficicndinus  &  vnirdrandmn  ;  S 
ad  execrabilem,  horreudam,  &  detejiabilem  Affaf- 
fcuationem,  Anglice,  Aflaflination,  i3  Inte'ffeSiio- 
nem  illara  cithts  exequendum  Sperpetrandum,  pojiea, 
fcilicet  eifdem  Die  i^  Anno,  ac  diverfis  aliis  Die- 
bus  &  Viabus,  apud  Parocbiain  prdeditJani  in  Co- 
mitatu  prcediiio,  proditorie  traSfa^verunt,  prcpofite- 
nmt,  S  con  full  anjerunt  de  Viis,  Modis  S  Mediis, 
ac  Tempore  &  Loco,  ubi,  quando,  qualiter  i3  quo- 
modo  diSiian  Dommuni  Regcmjic  ex  Injidiis  facilius 
interficerent ;  &  conjcnfcnait,  agyeai-eruiit  &  ajffen- 
Jerunt,  quod  quadraginta  Hovunes  equefires  au't  eo 
circiter,  quorum  iidem  Chriftophorus  I^nightley, 
Robertus  Lowick,  Ambrofius  Rookwood  S  Caro- 
lus  Cranburne /or«;f  quatuor,  &  qui  li bet  hortim  pro- 
ditorie juper  fe  fufcepit  ejfe  unum.j  cum  Bombardis, 
Sclopis  S  Sclopetis,  Pul'vere  bovibardico  S  Globulis 
plumbeis  oneratis,  S  cum  Gladiis,  Enjibus  &  aliis 
Armis  armati  infidiati  forent,  &  ejjent  in  Subfejfii^ 
Anglice,  in  Ambufh,  ad  eundem  Do-minum  Regem  in 
Rheda  fua,  Anglice  his  Coach,  exijientem,  quando 
foris  tret  innjadendiim  ;  quodque  quidam  (3  compe- 
tens  Numerus  de  Hominibus  illis  fie  armatis  in  Sa- 
tellites, Anglice  the  Guards,  ipfius  Domini  Regis 
eum  tunc  attendentes  &  fecum  exiflentes  aggrejfi  fo- 
rent, i3  eos  expugnarent  &  de-vincerent,  dum  alii 
eorundem  Hominum  fie  armatorum  ipfum  Dominum 
Regem  percuterent,  interficerent,  occiderent  &  mur- 
drarent. 

Mr.  Conyers.  And  my  Lord,  there  is  Evidence 
of  fbme  of  thefe  Forty  Men,  w  hole  Names  were 
given  in  a  Liil:  by  Roohjoood  to  Harris. 

Mr.  Pbipps.  But  now  in  Cranburne's  Part,  the 
Lift  is  exprelsly  alledged  as  an  Overt-Ad. 

L.  C  J.  Never  talk  of  Cranburne,  we  have  not 
him  before  us  now,  but  what  do  you  fay  to  this  of 
the  Lift  given  by  Rookzvood  to  Harris. 

Sir  B.  Sbower.  My  Lord,  we  fay  this  is  not  Evi- 
dence of  an  Overt- Ad,  according  to  this  Ad  of 
Parliament ;  which  fays.  No  Evidence  fhall  be 
given  of  any  Overt- Ad,  that  is  not  exprefsly  al- 
ledged in  the  Indidment ;  now  the  Indidment 
fays,  they  did  agree  that  Forty  Horfemen  armed, 
ot  which  the  Four  named  were  to  be  Four,  and 
every  one  undertook  to  be  one,  who  fhould  lie 
in  wait  to  fet  upon  the  King  in  his  Coach,  and  a 
competent  Number  fhould  let  upon  the  Guards  ; 
and  then  it  lays,  in  order  to  fulfil  this,  they  did 
prepare  Horfes  and  Arms,  and  one  of  them  by  the 
Confent  of  all  the  reft,  did  carry  forward  and 
backward  a  Lift,  that  is,  Cranburne  ;  and  that  par- 
ticular Lift  is  a  particular  Overt-Ad  alledged  in 
the  Indidment,  which  makes  it  plain,  they  thought 
it  necelTary  to  be  particularly  alledged  by  this  Ad 
of  Parliament,  or  they  could  not  give  any  Evi- 
dence of  it ;  now  the  Lift  that  Evidence  is  given 
of,  is  flippofed  to  be  delivered  by  the  Pnlbner 
to  Harris.  Now  firft  we  fay,  it  is  not  Evidence 
tliat  Forty  fhould  do  it,  for  they  may  do  it  with- 
out a  Lift  3  and  next  it  is  not  Evidence  of  the  Lift 
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^hat  they  have  mentioned,  for  that  Is  alledged  to 
be  carried  about  by  Cranbiirne^  and  as  the  Prifbner 
hiinfelf  has  obierved,  tliis  Lift  given  to  Harris  is 
not  in  the  Indiftment,  and  therefore  no  Evidence 
can  be  given  of  it. 

Mr.  Conyers.  It  is  an  Evidence  of  that  Overt- 
Ad:  which  is  e.xprefily  alledged  in  the  Indidment, 
that  they  met  together  to  confult  how  to  effect 
this  Treafon. 

Mr.  Coivper.  My  Lord,  we  are  in  a  very  ftrange 
Cale  here,  if  we  be  not  very  proper  in  this  Part 
of  our  Evidence  ;  the  Overt-Adt  laid,  is.  That 
the  Prifbner  met  together  with  others  to  confult 
how  to  aflaffinate  the  King,  and  there  the  Prifbner 
among  the  reft  did  agree  it  fhould  be  done  fb  and 
lb.  'Tis  admitted  the  Prifbner  was  there  ;  bur, 
fay  they,  if  you  only  prove  that  he  fate  by,  while 
there  was  a  general  Dilcourfe  of  fuch  a  Matter, 
but  do  not  prove  that  he  faid  or  did  any  T  hing, 
cxprefling  his  Affent,  that  will  not  amount  to  a 
Proof  of  the  Overt-Ad:  laid  j  and  yet,  if  we  go 
about  to  prove  further,  any  Act  done  that  mani- 
feflshis  AlTent,  then  they  fay  you  go  too  far,  and 
prove  an  Overt-Ad:  that  is  not  mentioned  in  the 
Indidment :  Thus  they  grant,  the  Agreement  is 
a  fufficient  Overt-Ad,  but  objed:,  that  being  pre- 
fent  barely  is  not  a  fufficient  Proof  of  his  Agree- 
ment 3  then  when  we  go  to  make  Proof  of  any 
Thing  that  is  a  fufficient  Proof  of  his  Agreement, 
they  tell  us  it  is  not  proper  upon  this  Ad:  of  Par- 
liament, becaule  not  laid  in  the  Indid:ment,  though 
his  Agreement  be  laid  in  the  Indidment :  And  fb 
they  v/ould  amufe  us,  rather  than  make  any  fblid 
Objed:ion  to  our  Evidence.  This  Dodrine  is  cer- 
tainly very  odd,  my  Lord,  and  we  doubt  not 
will  have  little  Weight  with  the  Court  or  the 
jury. 

Mr.  Att.  Gen.  According  to  this  Dod:rinc  all  the 
Evidence  muft  be  put  in  the  Indid:ment. 

L.  C.  y.  They  ask  you  what  this  giving  this  Lift 
does  prove  ? 

Mr.  Att.  Gen.  His  Agreeing  at  that  Meeting  to 
the  Confpiracy,  and  the  Execution  of  it,  by  gi- 
ving that  Lift  of  the  Names  of  them  that  were  to 
be  of  his  Party,  and  his  own  Name  as  Command- 
er of  that  Party,  this  he  gives  to  one  that  was  to 
be  of  the  Party,  and  particularly  was  to  be  his 
Aid  dii  Camp.^  in  order  to  get  them  ready  for  the 
Execution  ;  is  not  this  an  Evidence  of  the  Agree- 
ment, which  is  the  Overt-Ad:  ?  No  Man  in  the 
World  can  be  convicted  of  Treafbn,  if  this  Dodrine 
be  true. 

Mr.  Sol.  Gen.  My  Lord,  they  have  not  exprefs'd 
fbmething  in  the  Indidment  that  has  been  read, 
which  will  make  it  plain  that  this  is  the  mofl 
proper  Evidence  of  the  Overt-Ad:  laid  in  the  In- 
didment. The  Indid:ment  fays,  they  agreed  there 
fhould  be  forty  Men  or  thereabouts  armed,  of  which 
a  certain  Number  fhould  make  an  AlTault  upon 
the  King's  Coach,  while  another  Part  fhould  fet 
upon  the  Guards  :  Now  the  Proof  we  make  is, 
that  Mr.  Kookwocd  the  Prifbner,  was  to  command  a 
Party  that  was  to  fet  upon  the  Guards,  and  in  or- 
der to  it,  he  gives  a  Lift  of  his  Men  to  Harris  who 
was  to  be  his  Aid  du  C^mp,  and  bids  him  get 
thole  Men  ready  ;  and  this  was  upon  the  Day  that 
this  Matter  was  to  be  aded  :  So  that  it  proves 
very  plainly  that  Overt- Adl  that  we  fuggeft  in  the 
Indidment,  that  a  certain  Number  of  thofe  Men 
were  to  aflault  the  King's  Perfbn,  and  another 
Part  the  Guards.  And  therefore  they  needed  not 
to  have  interrupted  your  Lordfhip  j   for  this  Lift 


that  Harris  fpeaks  of,  is  a  very  good  Proof  of  the 
Overt-Ad:  that  is  laid  in  the  Indidment. 

L.  C.  J.  Then,  Gentlemen,  as  to  tliis  Matter 
which  they  have  objedcd,  that  this  Lift  given  on 
the  Day  of  the  intended  AfTafllnation,  ought  not 
ro  be  allowed  as  Evidence  to  prove  the  Treafbiij 
becaufe  it  is  not  fpecially  laid  in  the  Indidment 
but  is  by  the  late  Ad:  of  Parliament  excluded  from 
being  proved  to  convid  the  Prifoner  ;  now  tho'  the 
Ad  doth  exclude  the  giving  In  Evidence  of  any 
Overt-Ad:  that  is  not  laid  in  the  Indidment,  yet 
it  doth  not  exclude  fuch  Evidence  as  is  proper 
and  fit  to  prove  that  Ovcrt-Ad:  that  is  laid  in  the 
Indidment.  Therefore,  the  Queftion  is,  whether 
this  giving  of  the  Lift  does  not  prove  fbme  Overt- 
Ad:  that  is  alledged  in  the  Indidment  ?  There  is 
in  the  Indidment  an  Agreement  laid  to  kill  the 
King,  and  if  that  be  proved,  that's  an  Overt- 
Ad:  of  this  I'reafbn  j  now  when  the  Conft'nc  and 
Agreement  of  Mr.  Rooktvood  to  that  Defign  is  pro- 
ved, furely  the  Proof  of  his  giving  a  Lift  of  Men 
is  a  further  Proof  that  he  did  agree  to  it,  and  then 
it  is  very  proper  to  be  given  in  Evidence  ^  for  if 
by  the  new  Statute  no  one  Ad  can  be  given  in 
Evidence  to  prove  another,  then  muft  not  only 
the  Overt- Ad,  but  alfb  the  Evidence  of  that  Ad 
be  expreffed  in  the  Indidment. 

Gentlemen,  you  have  heard  the  Witneflfes  what 
they  fay  concerning  this  Matter.  In  the  firft  Place, 
if  you  do  believe  that  there  was  fuch  Confults  and 
Meetings,  where  this  intended  Affaffination  of  the 
King  was  debated  and  refblved  upon,  and  that 
Mr.  Kookwood  was  prefent  and  did  agree  to  it, 
that  is  an  Overt-Ad ;  and  again,  if  )'ou  are  fatisfied 
that  there  was  an  Agreement  to  pre-pare  and  pro- 
vide a  Number  of  Men  to  fet  upon  the  King  and 
his  Guards,  in  the  Manner  you  have  heard,  and 
he  was  concerned  in  making  this  Provifion,  and 
was  to  have  a  Poft,  and  command  a  Party  in  that 
Attack,  that  is  a  further  Proof  of  that  Confent 
and  Agreement,  that  is  laid  in  the  Indidment. 

Gentlemen,  I  muft  leave  it  to  you,  upon  the 
Evidence  that  you  have  heard ;  if  you  are  fatis- 
fied, upon  the  Teftimony  of  thefe  two  V  itneffes 
that  have  been  produc'd.  That  Mr.  Kookzvcod  is 
guilty  of  this  Treafbn  of  which  he  is  Indided, 
in  Compafling  and  Imagining  the  Death  of  the 
King,  then  you  will  find  him  Guilty :  If  you 
are  not  fatisfied  that  he  is  Guilty,  you  will  ac- 
quit him. 

CI.  of  An.  Cryer,  f\vear  an  Oificer  to  keep  the 
Jury. 

(Which  --xas  done.) 

L.  C.  J.  Now  if  you  have  any  Thing  to  move 
on  Behalf  of  your  other  Clients  pray  do  it. 

Sir  B.  Sbotver.  Yes,  we  have  an  Exception,  but 
never  a  one  of  falfe  Spelling. 

L.  C.  J.  If  fb  be  it  be  any  fuch  Matter  as  you 
can  move  in  Arreft  of  Judgment,  it  had  beft  be 
referv'd  till  after  the  Verdid. 

Sir  B.  Sho'wer.  Our  Exceptions  will  ferve  if  Oc- 
cafion  be  for  Mr.  Rootji-ood  in  Arreft  of  Judgment, 
and  they  will  ferve  for  the  others  alfb  to  prevent 
the  Trouble  of  the  Trial,  if  we  have  your  Lord- 
fhip's  Opinion  that  they  are  good  Exceptions. 

S'hen  the  Jury  luitbdre^-jo  to  ccnfider  of  their  Ver- 
diSi.,  and  after  a^iarter  of  an  Hour's  Jiaying 
out  returned,  and  gave  in  their  Verdid. 

CI.  of  Arr.  Gentlemen  of  the  Jury,  Anfwer  to 
}-our  Names,    Samuel  Poisjel. 

Ms. 
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Mr.  Po'Uiell.    Here. 

Oyer.  Vous  avez.  (AndfooftbcKeft.) 

0.  of  Ar.  Gentlemen,  are  you  all  agreed  of 
your  Verdid  ? 

Jury.  Yes. 

CI.  of  Ar.  Who  (hall  fay  for  you  ? 

"Jury .  Our  Foreman. 

CI.  of  Ar.  Ambrofe  Rookwood,  hold  up  thy  Hand, 
(which  he  did.)  Look  upon  the  Prifoner  ^  how  fay 
you,  is  he  guilty  of  the  High-Treafbn  whereof  he 
ftands  Indided,'  or  not  guilty  ? 

Foreman.  Guilty. 

Cl.ofAr.  What  Goods  or  Chattels,  Lands  or 
Tenements,  had  he  at  the  Time  of  the  Treaibn 
committed  ? 

Foreman.  None  to  our  Knowledge. 

CI.  of  Ar.  Then  hearken  to  your  Verdict  as  the 
Court  has  recorded  it.  You  fay  that  Ambrofe^ 
Rookwood  is  guilty  of  the  High-Trealbn  whereof 
he  ftands  indided,  but  that  he  had  no  Goods, 


or  Chattels,  Lands,  or  Tenements,  at  the  Time 
of    the    High-Trea(brt    committed,    or   at  any 
Timefince,  to  your  Knowledge,  and  fo  you  fay  all. 
ytiry.     Yes. 

Mr.  Pozt'ell.  We  defire  we  may  be  difcharaed. 
L.  C.  y.  We  cannot  do  that,  till  we  fee  whe- 
ther there  be  enough  upon  the  other  Pannel  we 
will  give  you  as  muchEafe  as  we  can,  we  fhalinoc 
I  fuppofe  try  the  other  till  the  Afternoon,  there- 
fore you  may  take  your  Eafe  for  the  prefent,  but 
you  muft  be  about  the  Court  when  the  other  Trials 
come  on. 

/^hi/e  the  Jury  laas  laithdra'wn^  the  Court  offered 
to  the  Council  for  the  Prifoners.^  that  they  might 
■mo've  what  Exceptions  they  had  before  the  Jury 
•was  fii-orn  as  to  any  of  the  other  ;  -which  ac- 
cordingly they  did ;  but  that  relating  to  the 
Cafe  of  Mr.  Charles  Cranburne,  in  whofe  Pre- 
fence.,  being  then  at  the  Bar,  the  ObjeSiions 
•were  made,  that  Part  is  left  to  his  Irial. 
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At  the   Sejpon  of  Oyer  and  Terminer  for  the  County    of  Middlefex^  fitting  in 
the  Court  of  KingV-Bcnch  at  Weftminfter. 


F  T  E  R  the  Trial  of  Ambrofe  Rook- 
wood -was  over,  while  the  Jury  were 
withdrawn  to  confider  of  their  Ver- 
did:, the  Court  proceeded  in  this 
Manner. 


r-   T  u    Ti  I.      L.C.J-  Mr. //^tov^ey.  Whom  will 
ii;>"  John  Holt.  '  ,        ^^  ,,    ^'  , 

•J  you  nave  try  d  next  ? 

o-   fru         ^T'  Mr.  Att.  Gen.  Cranburne,  if 

(5; J*  Thomas  Trevor,  ,-      ,„.      ,    ^  * 

'        your  Lordinip  pleales. 

CI.  of  Arr.  Then,  Keeper  of  Newgate  fet  Charles 
Cranburne  to  the  Bar. 

L.  C.  J.  You,  Gentlemen,  that  are  of  Council 
for  the  Prilbner,  if  you  have  any  Thing  to  move 
for  your  Client,  you  may  move  it ;  but  firft  let  the 
Prifbner  be  here. 

^hen  Charles  Cranburne  was  brought  to  the  Bar 
in  Irons. 

L-  C.J.  Look  you,  Keeper,  you  Ihould  take  off 
the  Priloners  Irons  when  they  are  at  the  Bar, 
for  they  (hould  ftand  at  their  Eafe  when  they  are 
try'd. 

Keeper.  My  Lord,  we  have  no  Inftruments  here 
to  do  itjuft  now. 

CI.  of  Arr.  You  niay  fend  to  the  Gate-houfe, 
and  borrow  Inftruments. 

Mr.  J.  Powell.  It  fhould  be  done  indeed  3  they 
ought  to  plead  at  Eale. 

L.  C.  J.  Well  go  on  Sir  Bartholomew  Shower. 

Mr.  Att.  Gen.  My  Lord,  before  Sir  Bartholomew 
Shower  enter  upon  his  Exceptions,  unlcls  thole 
Exceptions  of  hrs  are  fbme  of  the  Particulars  men- 
tion'd  in  this  Ad  he  muft  not  do  it  now,  after 
Plea  pleaded,  before  the  Trial  ^  but  he  muft  do 
it  in  Arrcft  of  Judgment. 


L.C.J.'itreby.  It  is  true,  regularly;  but  let  him 
ufe  his  own  Judgment. 

L.  C.J.  It  is  very  true ;  the  Courle  has  not 
been  to  allow  them  to  move  to  quafh  an  Indidment 
for  Treafbn,  or  Felony ;  but  it  may  be  done. 

Mr.  Att.  Gen.  Sure  it  muft  be  only  for  fuch 
Things  as  they  cannot  take  Advantage  of  in  Ar- 
reft  of  Judgment  after  the  Verdid. 

L.C.  J.  It  has  not  been  the  Courfe,  but  it  may 
be  done. 

Mr.  Ait.  Gen.  Not  where  there  is  an  Iffue  join'd, 
and  a  Jury  return'd  to  try  that  Ifliie ;  I  believe 
that  never  was  done,  nor  attempted. 

L.  C.  J.  'I'reby.  if  there  were  any  Prejudice  to 
the  King  by  it,  it  were  not  fit  for  us  to  alter  the 
Courfe  i  but  let  us  hear  what  his  E.xceptions 
are. 

Sir  B.  Shower.  I  have  feveral  Exceptions ;  five 
at  leaft ;  one  of  them  is  within  the  very  Words 
of  the  Ad,  that  is,  improper  Latin ;  I  am  fure 
fbme  of  it  is  fb. 

L.  C.  J.  Well,  let's  hear  what  that  is. 

Sir  B.  S/jower.  It  fays,  AmioRegni  di^fi  Domini 
Regis  7iunc  Septimo,  and  Lewis  is  the  laft  King 
mentioned  before ;  and  fb  here  is  no  Year  of  the 
King  of  England  mention'd.  It  is  a  certain  Rule, 
that  Relatives  muft  refer  to  the  laft  Antecedent, 
and  that  Rule  holds  always,  unlefs  there  be  Words 
that  accompany  the  Relative,  which  undeniably 
fhew  to  what  it  refers. 

L.  C.  J.  Ay ;  but  do  we  call  the  French  King 
Dominus  Rex? 

L.  C.  J.  I'reby.  He  would  have  been  fb,  if  he 
had  fucceeded  in  his  Invafion,  and  this  AfT&flina- 
tion. 

Sir  B.  Shower.  In  every  Indidment,  if  there  be 
Occafion  to  mention  a  former  King,  it  is  always 
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mper  Rex,  and  fuch  a  one,  naming  the  Name  of 
the  King,  where  the  prefent  King's  Name  does 
intervene,  to  prevent  Confufioni  and  Co  in  civil 
Adlions  it  is  the  lame  ^  and  lb  it  (liould  have  been 
here. 

L.  C.  J.  Ay ;  but  I  tell  you,  it  is  Dominus  Kex 
nunc,  which  is  our  King. 

Mr.  Pbipps.  It  is  not  (aid  Anglix. 

L.  C.  J.  But  wherever  it  is  Dominus  Rex,  we 
underftand  it  of  the  King  of  England,  and  no  Bo- 
dy elle.     Read  the  Indidlment. 

CI.  of  Arr.  Neaion  eundeni  Duviimun  Rcgem  ad 
Mortem  i3  finalem  DefiruSfionem ponere  ^  addiicere, 
ac  fubditos  fitos  fideles,  &  Liberos  Homines  Hujtis 
Regni  Anglia  in  fervittitetn  intolerabilem,  &  viifer- 
riiinvu  Litdo'vico  Regi  Gallicofiibjugare,  &  manci- 
pare,  Decimo  Die  Februarii,  Anno  Regni  diSii 
Domini  nunc  Regis,  feptimo,  i3  di'verjis  aliis  Die- 
bus,  &c. 

L.  C.  J.  Can  any  Man  imagine  this  to  be  the 
French  King? 

Sir  B.  Shower.  My  Lord,  your  Lordfliip  is  not 
to  imagine  one  Way  or  other. 

Mr.  Co-joper.  In  the  ftricleft  Senfe  and  Gram- 
mar in  the  World,  it  muft  mean  King  William, 
and  no  other.  We  do  not  need  any  Imagination, 
when  in  the  ftridteft  Conftrudtion,  it  is  plain  who 
it  refers  to. 

Sir  B.  Shower.  I  am  fure  no  Grammar  can  make 
it  good  ;  nothing  but  a  Suppofition  can  help  it. 

iVIr.  Coivper.  When  it  is  (aid  Di£ius  Dominus  Rex, 
if  Sir  Bartholomew  Shower  can  find  out  another 
Dominus  Rex  in  the  Indidtment,  than  he  may 
make  fbmething  of  his  Objediion ;  but  the  Domi- 
nus is  only  apply 'd  to  our  own  King  throughout. 

L.  C.  J.  kreby.  Befides,  as  to  the  Rule  that  Sir 
Bartholomew  Shower  mentions,  it  is  that  ad  proxi- 
mum  Antecedens  fiat  Relatio  nifiimpediat  Sententia. 
That's  the  Reftridtion  of  the  Rule,  it  muft  relate 
to  the  next  Antecedent,  unlefs  the  Senfe  would 
be  prejudiced  ;  but  here  if  this  Conftruftion  fhould 
be,  it  would  make  this  Claufe  to  be  no  better  than 
Nonftnle,  'viZ.  That  the  Subjects  and  Freemen  of 
this  Realm  were  to  be  brought  into  intolerable 
Slavery  vo  Le'uis  the  French  King,  fuch  a  Day  in 
the  Seventh  Year  of  the  Reign  of  our  Lord  the 
French  King. 

Sir  B.  Shower.  We  fay  it  is  little  better  than 
Nonfenfe,  I  am  fure  it  is  loofe,  and  uncertain,  and 
not  Gramm.ar,  but  carries  a  new  Form  with  it. 

L.  C.  y.  No,  it  is  as  well  as  it  can  be. 

Sir  B.  Shower.  Then,  my  Lord,  there  is  another 
Exception  ;  it  is  laid.  Diver/is  Diebus  &  Victbus 
tarn  antea  quam  pofiea ;  and  then  afterwards  it 
fays,  poftea  [cilicet  eodem  Decimo  Die  Februarii ; 
that  is  repugnant ;  it  is  as  much  as  to  fay.  That 
upon  the  Tenth  of  February,  and  two  Days  after- 
wards (to  wit)  the  faid  Tenth  Day  of  February ; 
that  is,  after  two  Days  after  the  Tenth  of  February, 
'viz.  upon  the  fame  Tenth  Day. 

Mr.  Att.  Gen.  That  Pofiea  is  another  Sentence, 
and  relates  to  other  Matters. 

Sir  B.  Shower.  It  can't  in  Propriety  of  Speech 
be  laid  to  be  afterwards  the  fame  Day. 

Sir  3-'..'«  Haiviey.  ]vir.  Sell.  Gen.  If  Sir  Bartholomew 
Shower  remembers  the  Evidence  that  we  have 
given  this  Day,  he  will  find  it  was  in  Fadl  fb  ; 
they  niet  on  the  Saturday  Morning,  and  after- 
wards met  again  the  Night  of  the  fame  Day. 

L.  C.  J.  There   is  nothing   in  that  Objedion 


fure,  it  is  a  common  Form,  when  they  tell  of  dif- 
ferent Matters. 

Sir  B.  Shower.  Well  then,  if  you  will  hear  th& 
reft  which  are  not  of  the  fame  Nature,  we  (hall, 
come  to  what  we  think  a  fatal  Exception ;  we 
fay  this  Indictment  of  High-Trealbn  being  againft 
a  Subjedl;  born,  ought  to  have  had  the  VV^ords  in 
it,  Contra  fuprcmum  naturalem  Ligeum  Dot/iinum 
fuum ;  according  to  Cal'viti's  Cafe  in  the  7th  Re- 
port, Fol.  Septniio. 

L.  C.  y.  It  is  Centra  Ligcantia  [ux  Dehitum,  is 
it  not  ? 

Sir  B.  Shower.  That  won't  help  it,  my  T^rd,  for 
all  that  is  applicable  to  an  Alien  born;  And  fb 
is  the  Cafe  in  my  Lord  Dyer,  144.  v.here  it  is 
faid.  That  if  an  Indidmentof  Trealbn  be  againft 
an  Alien,  }  ou  muft  not  put  in  the  Word  natu- 
ralem,  if  you  do,  it  will  be  faulty,  becaufe  he 
owes  but  a  local  Allegiance  to  the  King  of  Eng- 
land ;  and  not  a  natural  one.  Now  we  fay,  there 
are  none  of  thefe  Prifbners  but  are  Subjeds  born, 
and  the  conftant  Form  in  Queen  Elizabeth's  Time, 
and  Queen  Marys,  was  to  put  in  the  Words  Na- 
turalem  Dominiim,  and  they  cannot  fhew  me  any 
of  thofe  Precedents  without  it.  There  was  Occa- 
fion  in  Mucker's  Cafe  to  look  into  this  Matter,  and 
fearch  all  the  Precedents.  I  have  look'd  into  my 
Lord  Coke's  Entries,  and  all  the  Precedents-  I 
havefcen  my  Lord  of  Efiex's  Indictment,  and  all 
the  others  in  Queen  Elizabeth's  Time,  and  thofe 
of  the  Traitors  in  the  Powder-Plot,  and  thofe  of 
the  Regicides,  and  pucker's  own  Indittment  it  lelf  j 
all  along  it  is  Natnralem  Dominum  fuum ;  and  the 
Reafbn  for  it  is,  he  that  is  Alien  born,  you  never 
put  in  Naturalem  Dominum  fuum,  becaufe  he  owes 
a  double  Allegiance  ^  one  Natural,  to  his  own  Kmo- 
under  whofe  Dominion  he  was  born,  and  the 
other  Local,  to  the  King  in  whole  Dominions  he 
refides,  for  he  is  bound  to  obferve  the  Laws  of  the 
Place  where  he  lives :  And  if  he  violate  them, 
he  does  break  the  Allegiance  that  he  owes  to  the 
Government  where  he  lives,  upon  Account  of  the 
Protedion  he  enjoys  under  it.  But  if  he  be  born 
a  Subject  of  the  King  of  England,  he  has  but  one 
natural  Liege-Lord ;  and  he  being  an  Englifijman 
born,  the  King  ftands  in  that  Relation  to  him,  as 
he  does  to  all  his  native  Subjedts,  but  not  to  Fo- 
reigners ;  and  therefore  it  was  thought  requifite 
to  be,  and  has  always  been  inlerted  into  Indict- 
ments of  Treafon  againft  Subjedts  born.  And, 
my  Lord,  we  think  the  very  Refolution  of  the 
Court,  afterwards  affirm'd  in  the  Houle  of  Lords 
that  revers'd  T'uckers  Attainder,  went  upon  this 
Opinion,  That  the  Law  required  naturalem  Ligeum 
Dominum  to  be  put  in.  There  the  Exception  was, 
that  Centra  Debttum  Ligeantice  fuce  was  omitted  ; 
To  which  it  was  objedted,  that  there  was  Dominum 
Stipremum  Naturalem,  which  was  equivalent;  No, 
it  was  anflvered,  both  were  requifite,  becaule  every 
Adt  charg'd  in  the  Indictment  ought  to  be  laid 
againft  the  Dut}'  of  his  Allegiance.  Now  in  In- 
didtments  of  Trealbn,  there  are  certain  Words 
that  are  eflential,  becaufe  of  their  Relation  be- 
tween the  King  and  his  People.  There  are  certain 
Forms  of  Words,  which  if  the  conftant  Pradtice 
has  been  to  make  Ufe  of  them,  the  Omiflicn  is 
an  Error.  Thole  ufual  Forms  ought  to  be  ob- 
ferv'd,  and  the  Want  of  them  will  be  a  fatal  Ex- 
ception ;  fb  we  think  it  would  be  in  this  Cafe,  as 
much  as  if  the  Word  Proditorie  had  been  left  out  ^ 
or  as  if  in  a  Cafe  of  Felony  and  Burglars-,  the 
Words  Fehnke,  and  Burglar  iter  had  been  left  out. 

Mr. 
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Mr.  ^hipps.  My  Lord,  we  take  the  Prafticej 
and  Precedents  to  be  the  Rule  of  Law  in  the  Cafe  j 
and  I  have  look'd  over  a  great  many  Precedents, 
befides  thofe  that  Sir  Bartbohviciv  Shower  has  ci- 
ted ;  and  I  never  Ciw  any  one  Precedent  of  an 
Indidlment  of  Treafon  againft  a  Subjed  born 
without  the  Word  naturalera  ;  and  all  the  Cales 
cited  by  Sir  Bartbolome-ju  Shower  are  full  in  the 
Point.  Cotiiitcr's  Cafe  in  my  Lord  Hobbart,  271. 
where  'tis  laid,  that  if  there  be  an  Indidtment  a- 
gainft  a  Subjedt  born,  it  mufl:  be  Contra  natura- 
lem  DomimiiH  ;  if  againft  an  Alien,  ?^i?('//ra/f"nnuft 
be  left  out.  To  lay  Contra  Ligeant'ne  fiits  Debi- 
tiim  will  not  do,  it  is  not  enough  j  for  that  may 
befaid  againft  an  Alien,  becaule  he  owes  a  local 
Allegiance,  tho'  not  a  Natural  one.  And  I  take 
it,  upon  this  Difference,  this  Indidnient  is  not 
good. 

Mr.  Att.  Gen.  My  Lord,  T  do  not  know  how 
far  you  will  think  it  proper  to  enter  into  this  Mat- 
ter before  the  Trial. 

L.  C  J.  Mr.  Attorney^  I  think  you  had  as  good 
fJ3eak  to  it  now  as  at  another  Time  ;  tho'  T  muft 
confefs  it  is  not  fo  proper  in  Point  of  Pradice. 

Mr.  Att.  Gen.  Well,  my  Lord,  then  we  will 
Ipeak  to  it  now.  The  Objedion  is.  That  the 
Words  naturalem  Jjominim  is  not  in  the  Indict- 
ment j  which  they  fay  is  contrary  to  the  ufual 
Form :  As  to  the  Precedents,  there  are  a  great 
many  where  it  has  been,  and  I  am  fure  a  great 
many  where  it  has  not  been  ;  and  I  am  fure  for 
this  Six,  Seven,  or  Eight  Years  laft  paft,  it  has 
always  been  omitted  :  And,  with  Submiflion  to 
your  Lordfliip,  it  is  not  at  all  neceflary,  if  there 
be  Words  in  the  Indidment  which  Ihew,  that 
what  he  did  was  againft  the  Duty  of  his  Alle- 
giance to  his  Lawful  and  Undoubted  Lord  (which 
are  the  Words  in  this  Indidment.)  It  is  true, 
if  he  be  not  a  Subjed  born,  naturalem  cannot  be 
in,  becauie  that  is  contradidory  to  the  Obedience 
which  he  owes,  for  it  is  not  a  natural  Obedience 
that  he  owes,  but  a  Local ;  but  if  a  Man  be  a 
Subjed  bom,  and  commits  Trealbn  againft  the 
Allegiance  that  he  owes,  that  is  againft  his  natu- 
ral Allegiance  ;  for  whatibever  he  does  againft  his 
Allegiance,  he  does  againft  his  natural  Allegiance, 
and  lo  there's  no  need  to  put  in  the  Word  natu- 
ralem J  becaule  he  owes  no  other  Allegiance  but 
that  i  it  is  fufficient  if  that  be  put  in  which  fhews 
its  being  againft  his  Allegiance.  If  they  could 
fhew  that  a  Subjed  born  has  two  Allegiancies, 
one  that  is  natural,  and  the  other  that  is  not  na- 
tural ;  then  if  you  would  profccute  him,  you  muft 
flicw,  whether  it  was  againft  his  natural,  or  againft 
his  other  Allegiance.  But  when  he  has  none  but 
a  natural  Allegiance,  certainly  againft  his  Allegi- 
ance, without  putting  in  natural,  will  be  well  e- 
nough.  It  is  true,  where  there  is  no  natural  Al- 
legiance, it  muft  be  wrong  if  you  put  it  in,  be- 
caule you  put  in  that  Allegiance  which  he  does 
not  owe ;  but  where  he  is  a  Subjed  born,  to  put 
in  natural  Leigc-Lord  there  is  no  Ground  at  all 
for  it  i  there  are  Words  enow  that  fticw  it  was 
againft  his  Allegiance  to  his  Lawful  and  Un- 
doubted Lord. 

L.  C.  J.  Look  you.  Sir  Bartbolomeiv  Shower.^ 
how  does  it  appear,  that  thele  Men  are  Subjeds 
born  ?  The  Matter  you  go  upon  does  not  appear 
upon  the  Indi(itmcnt,  and  you  are  not  to  go  off 
from  that. 

Sir  B.  Shower.  Every  Man  is  prefuni'd  to  be 
{o,  unlels  the  contrary  appears. 


L.  C.  J.  You  quote  Calvin's  Cafej  and  the  o- 
ther  Cafes  that  are  there  put ;  thofe  are  all  Cafes  of 
Aliens  j  there  is  Dr.  Lopez's  Cafe ;  He  being  an 
Alien  comes  into  E?igland,  and  commits  High- 
Treafon :  Why,  fay  they,  how  Ihall  we  indid  this 
Man  ?  We  cannot  fay  it  is  Contra  Naturalem 
Dominnra  fuum ;  for  he  owes  no  natural  Allegiance 
to  the  Queen  of  England;  How  fhall  we  do  to 
frame  a  good  Indidment  againft  this  Man  ?  They 
confidered  of  this ;  and  they  faid  it  will  be  a  good 
Indidment,  to  charge  him  with  High-T reason,  or 
any  one  elle,  leaving  out  the  Word  NaturAem : 
For  if  it  appear  he  has  committed  an  Offence 
againft  the  Laws  of  the  Kingdom,  and  againft 
the  Duty  of  his  Allegiance,  which  is  High-Trea- 
Ibn,  that's  enough.  Now  as  to  Tucker's  Caie,  it 
was  reverfed  for  want  of  the  Conclufion,  contra 
Dcbitiim  Ligeantix  fuis.  Thofe  Words  are  ma- 
terial j  for  let  the  Offence  be  never  fb  much  a- 
gainft  the  Perfon  of  the  King,  as  to  alfafTinate 
him,  or  levy  War  againft  him,  yet  ftill  if  it  be 
not  againft  the  Duty  of  his  Allegiance,  as  it  can- 
not be  if  he  owes  him  none,  it  is  not  High- 
Treafbn.  And  therefore  if  it  be  againft  his  Al- 
legiance, whether  that  Allegiance  be  natural  or 
local,  it  is  all  one,  it's  enough  to  make  it  High- 
Treafbn. 

Mr.  Soil.  Gen.  In  that  Cafe  in  Dyer,  they  fhew 
where  it  was  a  Fault  to  put  the  Word  in,  but 
they  can  fhew  no  Cafe  where  it  has  been  adjudged 
to  be  a  Fault  to  leave  the  Word  out. 

L.  C.  y.  No  Doubt  it  would  be  a  Fault  to  have 
that  in.  Contra  Natttralem  Dominum  fuwn,  where 
there  is  only  a  local  Allegiance  due. 

Mr.  Phipps.  How  does  it  appear  whether  it  is 
the  one  or  the  other  that  is  due  ? 

L.  C.  y.  It  is  no  ATuter  whether  the  one  or  the 
other  do  appear,  it  is  High-Treaion  be  it  the  one 
or  the  other,  if  it  be  againft  the  Duty  of  his  Al- 
legiance. 

Mr.  Phipps.  Suppofe  an  Indidment  againft  an 
Alien  were.  Contra  Naturalem  Domi^mm. 

L.  C  y.  That  would  be  ill,  becaufe  then  you 
had  laid  it  more  fpecially,  and  other  wife  than  re- 
ally it  is,  and  reftrained  it  where  you  ought  not  to 
doit. 

Mr. Phipps.  How  then,  my  Lord,  fhall  it  ap- 
pear that  he  only  ow'd  a  local  Obedience .? 

L.  C.  y-  It  may  be  given  in  Evidence,  That  he 
is  an  Alien  born. 

Mr.  Soil.  Gen.  He  may  plead  it  in  Abatement 
to  the  Indidment. 

L.  C.  y.  He  ought  to  be  acquitted,  for  you  have 
indided  him  of  a  Crime  againft  his  natural  Alle- 
giance, when  he  owes  no  fuch.  But  Allegiance  ge- 
nerally comprehends  all  Sorts  of  Allegiance,  Na- 
tural, and  Local. 

Sir  B.  Shower.  How  then,  my  Lord,  come  all 
the  Lawyers  of  all  Ages  to  put  in  thofe  Words 
in  Indidmcnts  of  High-Trealbn  againft  Subjeds 
born? 

L.  C.  y.  No,  I  have  feen  Abundance  of  Prece- 
dents, that  have  only  Contra  Ligeanttxfuce  Debttum 
generally,  and  fb  the  moft  part  are  ;  for  Allegi- 
ance is  the  Genus,  and  if  that  be  fuggefted,  all. 
the  Species  are  contain'd  under  that. 

Mr.  yltt.  Gen.  Well,  have  they  any  more  ? 

Sir  B.  Shower.  Yes,  we  have  more. 

L.  C.  y.  Well,  you  fhall  have  them  all  in  time. 

Sir  B.  Shower.  My  Lord,  here  is  anotlier  Ob- 
jedion,  and  that's  this ;  Here  is  one  Fad  that  they 
have  laid,  and  that's  the  2d  Overt-Ad  in  this  In- 
didment, 


\6()6. 


for  High-Treafon. 


689 


didmentj  that  they  confented  and  agreed  that 
Forty  Men,  (whereof  thefe  Four  were  to  be  Four) 
but  do  not  lay  it  to  be  done  traiteroufly.  They 
lay  Cotifenfenmt  Agreaverunt  &  Ajfenfenint^  but 
not  proditoric^  and  I  never  law  an  Indidlment  that 
laid  an  exprefs  Overt-Adl,  without  repeat^g  the 
Word  again.  If  your  Lordfhip  pleales,  the  Words 
in  the  Indictment  are  thus ;  as  to  the  firft  Overt- 
Act,  it  is  laid  in  this  manner ;  Et  ad  execrahilem 
Ajfcijjinationem  tllam  exeqiicnd.  at  fuch  a  Time  and 
liich  a  Place  proditorie  traCiatcrunt  propofuerunt 
&  Confult anjerunt  de  vijs  modis  i3  medtts^  ^c.  and 
then  comes  this  which  we  except  againft ;  £:?  Ccn- 
fenfermit  Agreaverunt  &  Ajjcnfcrtmt  quod  ^uadra- 
ginta  Homines ^^c.  Now  this  is  a  plain  diftincl  A6t, 
and  there  is  no  proditorie  to  it ;  and  if  ever  they  can 
Ihew  me  any  Indidlment,  in  which  an  Overt-Act 
was  laid,  of  which  they  gave  any  Evidence,  and  it 
had  not  the  Word  proditorie  in  it,  I  am  very  much 
miftaken.  I  am  fure,  I  never  law  any  fuch.  And 
it  is  not  enough  to  lay,  that  the  Nature  of  the 
Thing  is  fuch,  as  that  it  cannot  but  be  a  Trealbna- 
ble  A<5t ;  but  they  muft  alledge  it  to  be  {o^  by  the 
exprels  Ufe  of  that  Word,  which  the  Law  has  ap- 
pointed to  exprels  this  Crime  by.  In  the  Cafe  of 
an  Indidtment  for  Felony,  if  it  be  not  laid  Felony, 
it  is  not  good.  They  are  not  to  delcribe  that  by 
Circumlocution,  which  is  a  particular  Crime  fixt 
by  Law,  they  muft  ule  the  Verbfl  Artis,  the  Terms 
of  Art,  and  no  other  :  If  your  Lordfhip  pleales  it 
may  be  read. 

Mr.  Sol.  Gen.  Let  it  be  read  if  you  pleale  ;  but 
take  it  in  EngliJJ:),  and  it  is  no  more  than  this,  they 
did  traiteroufly  compals  the  Death  of  the  King, 
and  for  that  purpole  they  did  traiteroufly  meet, 
and  confult  about  the  Ways  and  Means,  and  did 
conlent  and  agree  that  forty  Men,  ^c. 

CI.  of  Arr.  Reads,  Et  ad  Execrahilem  Horrendam 
i3  Deteftabilem  AJfaffinationem  Anglice  AlTaffinati- 
on  i3  hiterfe6iionein  iilam  Citius  exequendmn  ^ 
anno  ac  Diverfis  aliis  Diebus  S  'vicibus  apiid  pa- 
rochiam  prcedi5iam  in  Coviitatu  pradi^o  proditorie 
traSla'verunt,  propofuerunt  S  Ccnjklta'vertint  de 
'vijs  modis  &  mediis  ac  Tempore  &  Loco  ttbi  quan- 
do  qua  liter  &  qtmnodo  DiSiuni  Dominum  Kegem  jic 
ex  Infidiis  faciliiis  Interficerent. 

Sir  B.  Shower.  There  is  an  End  of  that,  now 
go  on. 

Mr.  Att.  Gen.'NOy  Sir  Bartholomew,  you  niiftake, 
there  is  no  End  of  it,  that's  done  at  the  lame  time 
with  that  which  follows. 

Sir  B.  Shower.  No  it  is  not  the  lame  Overt-Adtj 
but  let  him  go  on. 

CI.  of  Arr.  Et  Confenferunt  Agreavtnmt  k3  Af- 
fenfernnt  quod  quadraginta  Homines  Equeftres. 

Sir  B.  Shower.  Well,  you  need  read  no  fur- 
ther for  our  Objedion.  We  lay,  there  wants  the 
Word  Proditorie  :  For  there  are  two  Overt- Acts, 
the  One  is,  that  they  traiteroufly  did  confult  of 
the  Ways  and  Means,  how  to  kill  the  King,  and 
that  Overt-Adt  we  agree  to  be  well  laid  :  But 
then  it  lays  they  confented,  and  agreed  that  there 
Ihould  be  Forty  Men,  whereof  thefe  Four  Ihould 
be  Four,  but  does  not  lay  they  traiteroufly  agreed  j 
are  not  thefe  diftind  Ads } 

Mr.  Phipps.  Surely,  My  Lord,  they  are  diftind 
Ads ;  for  this  Part  of  the  Indidment  upon  which 
Sir  Bartholomew  grounds  his  Objedion,  is  that 
Overt-Ad  of  which  the  Lift  in  Mr.  Rcokwood's 
Cafe  was  urged  by  the  King's  Council,  and  agreed 
by  the  Court  to  be  an  Evidence. 
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Then  the  Jur}'  againft  Mr.  Kookwood  came  in, 
and  delivered  in  their  Verdict,  as  it  is  in  his  Trial, 
then  afterwards  the  Court  went  on  thus. 

Mr.  Att.  Gen.  My  Lord,  the  Objedion  is,  that 
proditorie  is  notinferted  into  that  particular  Claufe 
of  the  Indidment,  which  fhcws  their  particular 
Agreement  that  there  Ihould  be  forty  Men,  where- 
of the  Four  named  in  the  Indidment  were  to  be 
Four.  Now  your  Ix)rdfhip  obfervcs  how  the  In- 
didment runs,  it  is  for  Compafling  and  Imagining 
the  Death  and  Deftrudion  of  th?  King  ;  and  it 
fets  forth  for  this  Purpole,  that  to  cfTed  this  Com- 
pafling and  Imagining,  they  Proditorie  traP.ate- 
runt  &  Confult averunt  de  t'ljs  mediis  c?  Modis, 
how  they  Ihould  kill  the  King  Now  that  which 
immediately  follows  after  is,  the  particular  Me- 
thod and  Means  that  were  agreed  upon,  that  is, 
that  there  fliould  be  forty  Men.  Now  this  is  the 
ftrangeft  Suggeftion  that  ever  was,  when  we  have 
let  forth,  that  traiteroufly  they  did  fo  agree  of  the 
Ways  and  Means,  and  then  let  forth  the  particu- 
lar Means,  that  here  muft  be  proditorie  again  to 
that.  This  is  fuch  a  Conftrudion  as  I  cannot  but 
admire  how  it  could  come  into  any  one's  Head. 
It  is  Part  of  the  Sentence ;  for  the  other  Part,  as 
we  have  laid  it,  is  not  compleat  before  :  It  may  be 
it  might  be  fufficient  without  fetting  forth  the 
particular  Ways  and  Means-  but  when  it  is  fet 
forth,  it  is  Part  of  the  Sentence,  and  refers  to  the 
firft  Beginning. 

L.  C  J.  Aye  fure  it  does 
Mr.  Att.  Gen.    I  cannot  tell  what  they  would 
have,  unlels  they  would  have  us  repeat  the  Word 
proditorie  in  every  Line- 
Mr.  Sol.  Gen.  Or  before  every  Verb. 
Sir  B.  Shower.  No,  but  I  think  it  ought  to  be 
repeated  at  every  Overt-Ad. 

Mr.  Conyers.  If  your  Lordfliip  pleafes,  after  that 
they  have  fet  forth  that  this  was  the  particular 
Method  and  Way  agreed  upon  at  their  Confulta- 
tion,  that  forty  Horfemen  or  thereabouts  fliould 
go  about  it,  of  which  the  Perlons  indided  were 
to  be  Four,  it  goes  on,  Et  .^ilibet  eorum  prodi- 
torie fuper  fe  Sufceptt  ejfe  unum,  there  it  is  put  in, 
and  it  appears  to  be  as  particular  as  pofllble  can 
be. 

Mr.  Cowper.  Sir  Bartbolcmew  Shower  la\"S,  that 
when  we  have  alledg'd  that  they  did  traiteroufly 
treat,  propofe  and  confult  of  the  Means  and  Ways 
of  killing  the  King,  there  we  have  done  the  Sen- 
tence and  made  that  one  Overt-Ad.  Now  how 
is  the  Sentence  done  ?  The  next  Word  is  a  Con- 
jundion  Copulative,  i^  Confenferunt,  &e.  And 
what  is  the  Ufe  of  a  Conjundion  Copulative  ?  But 
to  convey  the  Force  of  the  W^ords  in  a  former 
Sentence  to  the  Sentence  following,  and  to  pre- 
vent the  Repetition  of  every  Word  in  the  iubie- 
quent  Sentence  that  was  in  the  Precedent  :  But 
it  is  plain,  they  are  both  one  and  the  lame  Overt- 
Ad,  and  thefe  fubfequent  Words  are  only  an  Ex- 
planation, more  particularly  of  the  Overt-Ad  let 
forth  in  the  precedent  Words. 

Sir  B.  Shozver.  In  Anfwer  to  that,  that  has  been 
faid,  if  they  ftiew  me  any  Precedent,  where  an 
Indidment  has  been  for  High-Trealbn,  fetting 
forth  feveral  Overt-Ads,  and  not  the  Word  pro- 
ditorie fet  to  every  Overt- Ad,  then  they  anlwer 
my  Objedion.  If  the  Word  ^lod  had  come  in, 
that  would  have  made  them  diftind  to  be  lure  ; 
and  I  think  they  are  as  diftind  Ads  now  ;  fup- 
pofe  they  had  concluded  at  the  Epd  of  the  Word 
Interficerent,  that  had  been  a  good  Overt-Ad ;  X 
T  t  t  r  am 
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to  the  particular  Treafbn,  to  lay  it  again  to  the 
Overt-Adt.  For  the  Overt-Adt  is  but  Evidence 
of  the  Treafon.:  The  Treafon  it  felf  lies  in  die 


am  fiire  they  will  agree  that :  And  if  it  be  fb, 
then  the  other  is  a  good  Overt-Adl  too.  For  it 
is  a  diftindl  Thing  from  that  which  was  a  per- 
fect Sentence  before  ;  and  it  either  requires  a  Like- 
-xife,  or  the  Word  Proditorie  muft  be  repeated. 
They  have  not  fb  much  as  laid  fimjliter  Confenfe- 
rttiit  or  fimili  iiiocio ;  there  is  an  (6^')  indeed,  but 
that  does  not  fo  couple  the  Sentences  together,  as 
not  to  make  them  diftindt  Ads.  There  are  feve- 
ral  Ets  thorough  the  whole  Indidlment,  but  that 
does  not,  as  Mr.  Coisper  would  have  it,  couple  all 
together  to  make  one  Overt-Adl. 

Mr.  Phipps.  My  Lord,  if  what  Mr.  Cwjuper  fays 
be  allow'd,  Qviz!)  that  the  (£5')  makes  it  one  in- 
tire  Sentence,  then  there  is  no  Overt-Ad  at  all  ; 
for  after  the  Treafon  alledg'd,  the  Claufes  are 
coupled  to  one  another  by  an  £?,  and  conlequent- 
ly  by  Mr.  Cvj^pers  Way  of  arguing  the  whole  In- 
didment  is  bur  one  intire  Sentence. 

L.  C.  7.  I  do  not  underftand  your  Meaning  as 
to  that;"' they  tell  you  Proditorie  is  alledged  to  the 
Confuking,  Contriving  and  Agreeing,  then  they 
tell  you  what  was  the  liibjed  Matter  of  that  Con- 
trivance and  Agreement  to  affaffnate  the  King, 
and  in  order  to  that  they  agreed  there  fliould  be 
40  Men,  is  not  that  good  enough,  without  Prodi- 
torie to  every  Line 

Sir  B.  Shower.  No,  it  is  not  faid  in  Qrdine  ad^ 
there  is  no  fuch  Thing  ;  but  only  they  did  con- 
sult of  the  Ways  and  Means,  and  did  agree  that 
40  Horlemen  fhould  do  it,  and  afterwards  did 
agree  to  provide  Horfes  and  Inftruments  of  War. 
Now  that  being  with  a  ^lodque,  they  fay  makes 
a  new  Overt-Ad  ;  but  1  cannot  underftand  why 
^uodque  is  not  as  inuch  a  Copulati've  as  Et,  and 
the  one  fhould  not  have  the  fame  effed  as  the 
other. 

L.  C.  J-  Firft  it  tells  you  there  was  a  Confult 
and  Agreement  to  aflaftinate  the  King,  and  for 
the  Accomplifhmcnt  of  the  faid  Affaflination,  af- 
terwards eifdem  die  ^  Anno  Proditorie  I'ra^ave- 
riint  &  Confitltaverunt  de  n)ijs  i3  modis,  how  they 
Ihould  kill  the  King. 

Sir  B.  Shower.  1  hat  is  one  Overt-Ad,  fay  we, 
and  there  you  fhould  ftop. 

L.  C.  J.  Et  Confenferimt  &  Jgrea'venmt  quod 
quadragintd  Homines^  &c.  it  is  all  at  the  fame  time, 
and  mull:  be  intended  the  fame  Confult  and  Con- 
trivance ;  that  they  confulted  of  the  Ways  and 
Means,  and  then  agreed  fb  many  Men  fhould  be 
provided. 

Mr.  Phipps.  No,  My  Lord,  we  fay  that  is 
another  Overt-Ad. 

L.  C.  y.  ^reby.  It  feems  to  me  to  be  a  fpecifying 
and  particularifing  the  Ways  and  Means,  that  they 
had  confulted  of,  and  concluded  on. 

Sir  B.  Shovser.  If  it  had  been  a  fpecifying,  it 
had  been  much  better  to  put  in  either  then  and 
there,  or  that  this  was  the  Refult  of  the  Confulta- 
tion. 

L.  C.  y.  Treby.  It  does  feem  to  me  fo,  that  it 
was  the  Refult  of  the  Conlultation,  and  it  is  well 
enough. 

L.  C.  y.  You  had  better  have  fav'd  thefc  kind 
of  Exceptions  till  the  Trial  was  over. 

Sir  B.  Shower.  But,  my  Lord,  if  there  be  one 
Overt-Ad  ill  laid,  I  fubmit  it  whether  they  can 
give  any  Evidence  of  that  Overt- Ad. 

L.  C.  y.  Treby.  No  doubt  of  that  they  cannot ; 
but   we  think  it  is  as  well  laid  as  it  could  be  laid. 

L.  C.  y.  Truly  I  am  not  well  fatisficd,  that  it 
is  neceflary  after  you  have  laid  the  Proditorte,  as 


Compafling,  which  is  an  Ad  of  the  Mind. 

L.  C.  y.  '■freb'i.  You  cannot  Indid  a  A^an  of 
Treafon  for  AlTairinating  or  killing  the  King,  but 
you  muft  in  every  fuch  Cafe  frame  the  Indidment 
upon  the  Article  for  Compaffing  and  Imagining  the 
Death  of  the  King  ;  which  muft  be  laid  to  be 
done  traiteroully.  Then  when  afterwards  you 
lay  the  Perfbn  accufed  did  wound  him,  or  impri- 
Ibn  him,  or  confult  and  agree  to  aflaflinate  him, 
or  did  adually  alfalTmate  him,  thefe  are  but  fb 
many  Overt-Ads  of  compafling  the  Death,  and 
you  having  firft  faid  that  he  did  Proditorie  compafs 
and  imagine  the  King's  Death,  you  have  thereby 
fhewn  that  you  charge  him  with  a  greater  Of- 
fence than  Felony  (which  my  Lord  Coke  fays  is 
the  Ufe  of  the  Word  Proditorie;  )  and  that  being 
thus  done,  I  do  not  apprehend  it  to  be  neceflary 
that  you  fhould  ?iddProdttorie  to  all  the  reft  of  the 
following  Particulars ;  for  they  are  only  external 
Difcoveries  of  the  inward  Treafbn  ;  and  more 
properly  deemed  to  be  Evidence  of  the  Treafbn, 
than  to  be  the  Treafbn  it  felf 

L.  C.  y.  The  Treafbn  is  confummate  in  the 
Intention,  befides  the  Words  of  the  Statute  make 
that  the  Treafbn,  not  the  Overt-Ad,  that  is  but 
Evidence,  and  fb  it  was  held,  (not  upon  this  Ex- 
ception, but  upon  the  Reafbn  that  my  Lord  fpeaks 
of)  in  the  Cafe  of  the  Regicides  of  King  Charles  the 
Firft,  That  the  Indidment  fhould  not  be  for  kil- 
ling the  King,  but  for  compaffing  and  imagining 
his  Death,  and  the  Killing  was  alledg'd  as  an 
Overt-Ad. 

Sir  B.  Shower.  It  muft  be  fb  if  it  were  for  levy- 
ing of  War. 

L.  C.  y.  Moft  true  i  for  levying  the  War  is  the 
Treafbn,  but  in  this  Cafe  we  think  it  is  no  Excep- 
tion. 

Mr.  At.  Gen.  Then  let  us  have  the  Fifth. 

Sir  B.  Shower.  Then,  my  Lord,  here  is  another 
Thing.  It  is  a  Queftion  whether  there  be  any 
Overt-Ad  prefented  by  the  Jury  at  all.  The  In- 
didment lays,  yiiratores pro  Domino  Rege praj'en- 
tcint,  that  they  as  falfe  Traytors  did  compafs  the 
Death  of  the  King,  and  the  Slaughter  of  his  Sub- 
jeds,  and  they  did  meet,  and  confult,  and  agree 
how  to  do  it,  Et  iidem  Chrifiophonts  Knightly 
and  the  reft,  to  fulfil  their  fiid  traiterous  Intenti- 
ons and  Imaginations  did,  afterwards,  the  tenth 
of  February,  buy  Arms  and  Horlcs.  Now  our 
Objedion  is.  That  it  does  not  appear,  that  any 
one  of  thefe  Overt-Ads  are  the  Prefentment  of  the 
Jury  ;  with  Submiffion  they  ought  to  have  begun 
it  again,  either  with  a  ^.odqiie,  or  fbmething  that 
fhould  have  referred  it  to  the  firft,  yuratores  pra- 
fentaiit,  or  elfe  they  muft  have  begun  quite  again, 
with  a  yuratores  Uiteritis  prafentant,  and  not  have 
coupled  them  as  this  is  with  an  Et.  1  he  moft 
Forms  begin  with  an  tilterius  pnefentant,  but  here 
we  find  no  Overt-Ad  is  fb  introduced.  They 
might  prefent  Part,  and  not  prefent  the  other  Part, 
for  any  Thing  that  does  appear.  Every  Thing 
ought  to  be  laid  pofitively,  as  the  Jury's  Dillum  ; 
it  may  be  only  the  Clerk's  Saying,  and  not  the 
Jury's,  for  any  Thing  that  does  appear.  Your 
Lordfhip  remembers  the  Cafe  of  the  King  and 
'frobridge  upon  a  Writ  of  Errour  to  reverfe  a 
Judgment  for  ereding  and  continuing  a  Cottage 
againft  the  Form  of  the  Statute ;  now  Contra  for- 
mam  Statuti  was  in  the  Beginning  of  the  Indid- 
ment, 
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hifent,  but  not  m  the  Conclufion  ;  to  the  creeling 
but  not  the  continuing.  And  though  there  was 
there  Jtin^torrs  ulterhis  dkunt,  it  was  not  fuper  Sa- 
cramenttim  fmin?,  and  they  did  not  fay,  he  did 
continue  it  againft  the  Statute ;  and  there  being  no 
formal  Prefentment,  that  he  maintain'd  the  Cot- 
tage notwithftanding  the  Ad:,  Et  did  not  fo  cou- 
ple it  to  the  firft  Part,  as  to  make  it  a  good  Pre- 
fentment. So  we  fay  in  this  Cale,  this  is  a  Fault, 
and  different  from  all  the  common  Forms  ;  there 
ought  to  be  a  dired:  Prefentment  of  each  Overt- 
Ad:,  and  not  coupled  by  an  Et.  For  Et  will 
not  do  it ;  for  it  is  a  diftincl  Overt-Ad  every 
one,  and  (hould  have  been  Et  quod  Cojifultavenait, 
(jtiodque  Agrea'verunt,  that  a  certain  Number 
ftiould  do  lo  and  fo ;  and  to  be  fure,  it  fhould  have 
been  io  at  the  laft  Overt-Ad:,  which  is  only,  Et 
itdem  Cbriftopborus  Knightly^  &c.  did  buy  Arms  and 
Horfes.  Now  this  laft  £?,  being  a  Joofe  Con- 
junftion  Copulati've^  in  common  Senfe  ought  to 
refer  to  that  which  they  had  agreed  upon,  for  that 
is  laft  mentioned  there,  and  the  natural  Senfe 
leads  thither,  and  not  to  the  Beginning  of  the  Bill 
"Jurat ores  prcefentatit  quod. 

Mr.  Phtpps.  I  fhall  not  trouble  your  Lordfhip 
further,  they  ought  to  have  put  in  a  ^wdque,  or 
an  Ulterius  prcefentant. 

Mr.  Att.  Gen.  Where  would  you  have  the  ^lod- 
que,  or  the  Ultcrius  prcefentant  ? 

Mr.  Pbipps.  Either  to  every  Ovcrt-Ad:,  or  at 
Jeaft  to  that  laft. 

Mr.  Att.  Gen.  The  Indidment  lets  forth,  that 
they  committed  fuch,  and  fuch  a  Treafon  j  Their 
Objedtion  is,  that  ^wdque  is  not  put  into  every 
Overt- Ad ;  and  our  Anfwer  is,  that  the  firft  ^lod 
governs  all  that  relates  to  that  Trealbn.  It  may 
be  if  there  were  two  diftind:  Treafbns  in  the  In- 
didlment,  when  you  come  to  let  forth  the  Second 
Trealbn,  you  fhould  lay  Juratores  tilterius  prcefen- 
tant the  Second  Treafon  ^  but  the  Overt-Ads  to 
prove  the  lame  Treafon,  are  all  Parts  of  that 
Treafon,  and  make  but  one  Species  of  Treafon, 
which  is  the  Imagining  the  Death  of  the  King. 
There's  the  Treafon  ;  and  to  bring  it  to  pais,  they 
did  fo,and  fo :  This,  my  Lord,  muft  be  Parr  of  the 
Finding  of  the  Jury  as  well  as  the  Treafon  it  felf, 
of  which  thefe  are  the  Overt-Ads.  But  then  if 
you  will  lay  the  levying  of  War  in  the  lame  In- 
didment, then  it  may  be  you  muft  lay  Juratores 
niter  ins  prcefentant  quod^  &c.  But  it  had  been  a 
ftrange  Abfurdity  to  lay,  Juratores  ulterms  pra- 
fetitant,  fuch  and  fuch  Overt- Ads :  For  the  Overt- 
Ad  is  not  a  further  Indidment,  but  only  a  let- 
ting forth  that  which  is  Evidence,  upon  which 
they  found  the  Indidment  for  Treafon. 

Mr.  Sol.  Gen.  What  the  Indidment  lays,  is  as 
dired  Affirmation  as  can  be  all  along  of  the  Pre- 
lentment  of  the  Jury,  that  the  Prifoner  and  others 
did  compafs  and  imagine  the  Death  of  the  King ; 
and  to  bring  it  about,  they  did  conliilt  together, 
and  did  agree  to  make  ufe  of  fuch  and  fuch 
Means,  and  were  to  have  a  Party  of  40  Men,  and 
they  bought  Arms  and  Horfes.  Now  it  does 
not  repeat  quodque,  or  ulterius  prxfentant  quod,  to 
every  one  of  thofo  Sentences,  that  they  did  fo  and 
lb,  and  that  they  did  fo  and  fo.  Now  I  would 
fain  know  the  Difference  between  Saying,  and 
they  did  fuch  a  Thing,  and  Saying,  and  that  they 
did  fuch  a  Thing.  That's  all  the  Difference  that 
they  think  to  overturn  this  Indidment  for.  The 
omitting  of  a  Juratores  ulterius  prcefentant,  cer- 
tainly is  nothing  ;  for  the  firft  Prelentmcnt  runs 
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through   the   whole  Indidment, 
not  need  an  Ulterius. 

Sir  B.  Sbo-jjcr.  Certainly  there  fhould  have  been 
a  ^todque  at  leaft. 

L.C.J.  No    indeed,  I  think  it  is  better  as  it 
is,  than  as  you  would  have  had  it ;  becaufe  the 
firft  ^(od  goes  through  the  whole,  That  in  order 
thereunto  he  did  fo  and  fo ;  would  you  have  it  laid 
t?  quod  in  order  thereunto  he  did  fo  and  fo ;  but 
tho'  that  may  be  good  Senfe,  I  think  it  is  not  lo 
good  as  the  other.  'I  his  Indidmcnr  is  for  one  Sort 
of  Treafon,  and  that  is,  for  CompalTing  the  Death 
of  the  King  ;  and  it  is,   I  think,  more  proper  to 
have  but  one  ^mJ,  than  to  have  more  j  for  it 
makes  the  whole  Indidment   more   entire.    As, 
to  the  Juratores  ulterius  prcefentant,  that  is  never 
proper,  where  the  Species  of  I'reafon  is  the  fame  : 
For  indeed  if  there  had  been  two  diftind  Treafbns, 
the  one  for  compafiing  the  Death  of  the  King,  and 
the  other  for  levying  of  War,  in  that  Cafe  you 
muft  bring  it  in  by  ulterius  prcefentant  :  Becaufe 
they  are  two  feveral  Offences,  though  compris'd 
in  one  Bill,   and  they  are  in  Law  as  two  Indid- 
ments.     And  fo  it  is  in  the  Cafe  that  you  men- 
tioned of  Cottages  :  It  is  one  Offence  to  ered  a 
Cottage,  and  another  Offence  to  continue  a  Cot- 
tage, and  they  are  to  have  feveral  Punilhments  j 
and  becaufe  they  there  jumbled  them  both  toge- 
ther in  one  Indidment,   that  Indidment  was  held 
to  be  nought :    For  by  Law,   the  Indidment  for 
ereding  a  Cottage,  ought  to  conclude  contra  for- 
VI am  .Statuti,  and  then  the  Jury  muft  begin  again, 
&  ultcrius  prcefentant  quod  the  Cottage  was  conti- 
nued againft  the  Form  of  the   Statute  ;  becaufe 
they  are  leveral  Offences.    But  here  the   High- 
Treafon  is  but  one  and  the  lame  Offence,  and  the 
other  Things  are  but  Overt-Ads  to  manifeft  this 
Treafon,  the  Compafling  the  Death  of  the  King  9 
and  truly  I  think  it  is  better  as  ic  is. 

Mr.  Pbipps.  I  have  leen  leveral  Precedents  of 
Indidments,  where  the  feveral  Overt-Ads  were 
to  the  fime  High-Treaibn,  but  ftill  they  had  each 
an  ulterius  prcefentant. 

Mr.  Att.  Gen.  I  believe  it  is  hard  to  find  many 
Indidments  in  the  lame  Words :  I  am  fure  all 
are  not. 

L.  C.  Baron.  Is  it  not  as  great  an  Sir  Ekvard  tv.nd. 
Affirmation  to  fay,  and  they  did  fuch  a  Thing,  as 
to  lay,  and  that  they  did  fuch  a  Thing. 

L.  C  J-  I  cannot  reconcile  it  to  my  Reafon, 
but  it  fhould  be  as  good  Senfe  without  that  as 
with  it. 

L.  C.  J.  I'rehy.  In  a  long  Deed  it  begins,  'fhls 
Indenture  witnejfcth,  that  the  Party  granted  fo 
and  fo,  and  the  Party  covenants  thus  and  tlius  j 
and  fo  it  goes  on  commonly,  without  renewing 
the  Word  ^bat  to  the  fublequent  Claules :  But 
yet  the  firft  Expreffion  (I'bts  Indenture  zvitncffetb 
that  J  governs  the  whole  Deed,  though  it  be  many 
Skins  of  Parchment. 

L.  C.J.  If  you  begin  with  an  Indenture,  yoa 
begin,  That  it  witnelfeth  fo,  and  lb;  w-ithout  re^ 
newing,  unlels  it  be  a  very  diftind  Thing. 

Sir  B.  Sbowsr.  My  Lord,  we  think  that  Simili- 
tude makes  for  us.  A.  B.  covenants  fo  and  fo  in 
a  Conveyance,  and  then  further,  tliat  lb  and 
fo. 

L  C  J.  But  there  you  reftrain  that  in  the  Be- 
ginng  of  the  Covenant  to  every  particular  in  that 
Covenant. 

Mr.  At.  Gen.  Will  your  Lordfhip  pleafe  to  call 
the  Jury  now  ? 
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L.  C.  J.  Have  you  a  Mind  to  go  on  with  the 
Trial,  or  to  go  to  Dinner  ? 

Mr.  Jt.  Gen.  I  believe  your  Lordfhip  can  try 
but  one  more  to  Night,  and  that  may  be  as  well 
after  Dinner  as  before. 

L.  C.  J.  Well  then,  adjourn  till  5  a-Clock,  and 
in  the  mean  time,  you  Keeper,  knock  off  the  Pri- 
Ibners  Fetters. 

Keeper.  They  fhall,  my  I-ord. 

S'hen  the  Court  adjourned  till  5  a-Clock  ill  the 
Afternoon^  it  being  then  about  3. 

Toji  Meridimy  the  2  \jl  of  Aptil.-p^. 
7he  Court  returned,  and  was  refttrn'^d 
about  6  in  the  E'vening, 

Cl.  of  Ar.  Keeper  of  Newgate,  bring  Charles 
Cranburne  to  the  Bar,  (which  was  done.)  Charles 
Cranburne,  hold  up  thy  Hand  (which  he  did.) 
Thofe  good  Men  that  you  fhall  hear  called  and 
perfbnally  appear,  are  to  pafs  between  our  Sove- 
reign Lord  the  King  and  you,  upon  Trial  of  )'our 
Life  and  Death  ;  and  therefore  if  you  will  chal- 
lenge them  or  any  of  them,  your  Time  is  to  fpeak 
unto  them  as  they  come  to  the  Book  to  be  fworn, 
and  before  they  be  fworn. 

Cranburne,  My  Lord,  I  humbly  defire  1  may 
have  Pen,  Ink,  and  Paper. 

Court.  Aye,  Aye.    (He  had  them.") 

Cl.  of  Ar.  Where  is  George  Ford  ? 

Cryer.  Vouz  Avez. 

Cranburne.  1  challenge  him. 

Cl.  of  Ar.  IVilliam  Underhil. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  IVilliam  Withers. 

Cranburne.  I  challenge  him. 

Mr  Phipps.  If  your  Lordfhip  pleafes,  thofc 
that  were  of  the  lafl  Jury  I  hope  lliall  not  be  calPd 
of  this  Jury  :  This  Prifbner  being  tried  upon  the 
fame  Indidment  the  lafl  was. 

L.  C.  J.  If  they  be  not,  it  fhall  be  in  Eafe  to 
them,  but  it  is  not  in  Favour  of  you. 

Mr.  Phipps.  We  humbly  conceive,  having  given 
their  Verdid  upon  the  fame  Indidtment,  they  are 
not  fuch  indifferent  Perfbns,  as  the  Law  intends 
they  fhould  be,  and  think  it  is  good  Reafon  they 
Ihould  not  ferve  upon  this  Jury. 

L.  C.  J.  What  though  it  be  upon  the  fame  In- 
didtment  ?  the  Evidence  is  not  the  fame  ^  for  they 
are  diftind:  Offences. 

Mr.  Phipps.  I  do  not  know  whether  it  be  a  good 
Caufe  of  Challenge,  but  f libmit  it  to  your  Lordfhip. 

L.C.J.  Well,  you  may  doubt  of  it  if  you 
pleafe,  and  try  the  Exception. 

Cl.  of  A.  7'homas  Trench. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  John  IVolfe. 

Cranburne.  I  challenge  him. 

c'/.  of  Ar.  James  Bodtngton. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Jonathan  Andre-ji's.  (He  did  not  ap- 
pear.)  John  Raymond. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Ge»rge  Hawes. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Francis  Barry. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Arthur  Bailey. 

Cranburne.  I  challenge  him ;  he  was  upon  the 
laft  Jury. 

L.  C.J.  That  is  no  Realbn  j  Will  you  chal- 
lenge hiin  peremptorily  ? 


Cranburne.  I  do  challenge  him. 

Cl.of  Ar.  John  Caine. 

Cranburne.  I  do  not  except  againfl  him. 

a  of  Ar.  Hold  Mr.  Caine  the  Book,  Oyer. 

Cryer.  Look  upon  the  Prifbner,  Sir.  You  fhall 
well  and  truly  try,  and  true  Deliverance  make 
between  our  Sovereign  Lord  the  King  and  the 
Prifoner  at  the  Bar,  whom  you  fhall  have  in 
Charge,  and  a  true  Verdidt  give,  according  to 
your  Evidence,  fb  help  you  God. 

Cl.  of  Ar.  I'homas  Glover. 

Cranburne.  I  challenge  him. 

Cl.efAr.  Dormer  Shcppard.  (He  did  not  ap-* 
pear.)  George  ^redivay.  (He  did  not  appear.) 
Matthew  Bateman.  (He  did  not  appear.)  timothy 
^bornbury. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  James  Partherich. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  'fhomas  Freeman.  (He  did  not  ap- 
pear.)  Robert  Bredon. 

Cranburne.  I  do  not  except  againfl  him.  (He 
•was  fworn.) 

Cl.of  Ar.  Jofeph  Bltffet. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  'itimothy  Lanno.  (He  did  not  ap- 
pear.) John  Harris,  (He  did  not  appear.)  John 
Billiers. 

Cranburne.  I  have  nothing  to  fay  againfl  him. 
("He  ivas  fioorn.J 

Cl.  of  Ar.  Richard  Bourn. 

Cranburne.  I  do  not  except  againfl  him.  (He 
•was  fisoorn.) 

Cl.of  Ar.  George  Carter.  (He  did  not  appear.) 
Francis  Chapman. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Alexander  Forth. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Nicholas  Roberts. 

Cranburne.  I  have  nothing  to  fay  againfl  him. 
(He  was  fivorn.J 

Cl.  of  Ar.  Thomas  Playftead. 

Cranburne.  I  challenge  him. 

Cl  of  Ar.  IVilliam  Atlee. 

Cranburne.  I  challenge  him. 
Cl.  of  Ar.  John  Marjh.  (He  did  not  appear.) 
Aiidrew  Cook. 

Cranburne.  I  do  not  except  againfl  him.  (He 
was  fworn.J 

Cl.  of  Ar.  John  Hall. 

Cranburne.  I  challenge  him." 

Cl.  of  Ar.  IVilliam  Partridge. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Peter  Levigne. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Thomas  Moody. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  Richard  Belinge. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  i'homas  Evans. 

Cranburne.  I  do  not  except  againfl  him.  (He 
was  fworn.) 

Cl.  of  Ar.  ihomas  Ram  age. 

Cranburne.  I  have  nothing  to  fay  againfl  him. 
(He  was  fworn.) 

Cl.of  Ar.  Edward  I'ownfend. 

Cranburne.  I  challenge  him. 

Cl.  of  Ar.  IVilliam  Gunfon. 

Cra)iburne.  I  challenge  him. 

Cl.of  Ar.  Philip  IVightman. 

Cranburne.  I  fay  nothing  againfl  him.  C^* 
was  fworn.J 

^        ^  jCl.ofAr. 
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Cl.  of  Av.  John  Wjhorne. 

Sir  B.  Shower.  I  hope  you  take  an  Account  of 
the  Challenges,  Mr.  Hardiftey. 

L.  C  J.  Nay,  you  fliould  take  care  of  the 
Cliallenges,  who  are  his  Council ;  if  he  had  no 
Council ;  we  wou'd  take  care  of  him, 

Cryer.  Here  is  Mr.  IVybome^  What  fay  you  to 
him  ? 

Cranhitrne.  I  have  nothing  to  lay.  (He  was 
fivoru.j 

Sir  B.  Shoiver.  I  hope  your  Lordfhip  will  al{b 
be  of  Council  for  him. 

L.  C.  J.  We  are  to  be  equal  and  indifferent  be- 
tween the  King  and  the  Pnfoner :  But  y  ou  that 
are  now  his  Council  by  Law,  ought  to  take  care 
that  he  iole  no  Advantage. 

a.  of  Jr.  IVtlltam  Strode. 

Cranhtirne.  I  have  nothing  to  fay  againft  him. 
CHe  -was  fivorn.J 

Cl.  of  At.  Daniel  Byfield.  (He  did  not  appear.) 
Benjamine  Noble.  (He  did  not  appe-r.)  'Thomas 
White. 

Cranhmie.  I  do  not  except  againft  him.  (He 
was  fdvorn.J 

Cl.  of  Ar.  Cryer  Countez.     John  Caine. 

Cryer.  One,  Sc. 

Cl.  of  Ar.  Ihonias  White. 

Cryer.  Twelve  good  Men  and  true,  ftand  to- 
gether, and  hear  your  Evidence. 

^he  Names  of  the  Twel-ve  Sworn  were  thefe^ 


John  Caine .^  Efq; 
Robert  Bredon,  Efqj 
John  Billers,  Efqj 
Richard  Bourn,  Efqj 
Nicb.  Roberts,  Gent. 
jindrew  Cook,  Gent. 


'.I'homas  Evans,  Gent. 

Thomas  Ramage,  Gent. 
I  ^  Philip  Wightman,  Gent. 

John  Ifyborne,  Gent. 

IVilliam  Strode,  Gent,  and 
jthomas  White,  Gent. 


C.  of  Ar.  Cryer,  make  Proclamation. 

Cryer.  Oyez.  if  any  one  can  inform  my  Lords 
the  King's  Juftices  of  Oyer  and  Terminer,  the 
King's  Serjeant,  or  the  King's  Attorney  General, 
before  this  Inqueft  be  taken  of  the  High-Trealbn, 
whereof  the  Prifbner  at  the  Bar  ftands  Indided, 
let  them  come  forth  and  they  fhall  be  heard ;  for 
now  the  Prifoner  ftands  at  the  Ear  upon  his  Deli- 
verance :  And  all  others  that  are  bound  by  Recog- 
nizance to  give  Evidence  againft  the  Prifoner  at 
the  Bar,  let  them  come  forth,  and  give  their  Evi- 
dence, or  ellc  they  forfeit  their  Recognizance. 

L.  C.  J.  Mr.  Attorney,  Do  you  think  we  fhall 
be  able  to  try  the  other  to  Night. 

Mr.  At.  Gen.  That  is  according  as  this  holds, 
my  Lord. 

L.  C.  J.  I  fpeak  it  for  the  Eafo  of  the  Jury, 
that  they  might  be  diipatched,  and  not  attend 
another  Day. 

Mr.  At.  Gen.  I  doubt  we  cannot  try  any  more 
than  this  to  Night. 

L.  C  J.  Well  it  is  no  great  Matter,  it  will  be 
but  a  Morning's  Work ;  it  may  be  too  great  a 
Strefs  and  a  Hurry  to  do  any  more  to  Night ;  and 
therefore  we  will  dilcharge  the  Jury  for  to  Night, 
thofe  of  them  that  are  not  fworn  ;  but  we  will 
be  here  to  Morrow  Morning  by  Seven  a  Clock ; 
and  therefore  pray  Gentlemen  attend  early. 

Cl.  of  Ar.  C.  Cranbimie  Hold  up  thy  Hand. 
(which  he  did.)  You  that  are  l\vorn  look  upon  the 
Prifbner,  and  hearken  to  his  Caule.  He  ftands 
indidted  by  the  Name  of  Charles  Cranburne,  late 
of  the  Parifli  of  St.  Paul  Coveut-Gardcn,  in  the 


County  of  Middlefex,  Yeoman,  for  that  he,  with 
Cbrifopber  Knightky,  late  of  the  fame  Paiifh  and 
County,  Gentleman,  Robert  Lo-wick,  late  of  the 
fame  Parifh  and  County,  Gentleman,  and  Avibrofe 
Rookwood,  late  of  the  fame  Parifli  and  County, 
Gentleman,  the  Fear  of  God  in  their  Kcarrs  not 
having,  nor  weighing  the  Duty  of  their  Allegi- 
ance, but  being  mov'd  and  feduced  by  the  Infti- 
gation  of  the  Devil,  againft  the  moft  Serene, 
nioft  Illuftrious,  moft  Clement,  and  moft  Excel- 
lent Prince,  our  Sovering  Lord,  William  the 
Third,  by  the  Grace  of  God,  oi  England,  Scotland, 
Frajice  and  Ireland,  King,  Defender  of  the  Faith, 
&c.  their  Supreme,  True,  Rightful,  Lawful,  and  un- 
doubted Lord,  the  Cordial  Love,  and  the  true  and 
due  Obedience,  Fidelity  and  Allegiance  which  eve- 
ry Faithful  Subjedt  of  our  faid  Lord  the  King  that 
now  is.^  towards  him  our  faid  Lord  the  King  fhou'd 
bear,  and  of  Right  ought  to  hear,  withdrawing,^ 
and  wholly  to  extinguifh  intending  and  contriving, 
and  with  all  their  Strength,  purpofmg,  defigning 
and  confpiring  the  Government  of  this  Kingdom 
of  England,  under  him  our  fhid  Lord  the  King 
that  now  is,  of  Right,  duly,  happily,  and  \try 
well  eftabliflied,  altogether  to  fubvert,  change  and 
alter;  as  alfo  our  faid  Lord  the  King  to  Death 
and  final  Deftruftion  to  put  and  bring,  and  his 
Faithful  Subjefts,  and  the  Freemen  of  th's  King- 
dom of  England  into  intolerable  and  moft  mifer- 
able  Slavery  to  Lewis  the  French  King  to  fubju- 
gate  and  enthral,  the  10th  Day  of  Feb.  in  the 
Tth  Year  of  the  Reign  of  our  faid  Lord  the  King 
that  now  is,  and  divers  other  Days  and  Times, 
as  well  before  as  after,'  at  the  Parifh  of  St.  Paul 
Co-vent-Garden  aforeiaid,  in  the  County  afore- 
faid,  falfely,  n^alicioufly,  devilifiily,  and  traite- 
roufly,  did  compais,  imagine  and  ccntriA^e,  pur- 
pole,  defign  and  intend  our  faid  Lord  the  King 
that  now  is,  to  Slay,  Kill,  and  Murder,  and  a 
miferable  Slaughter  among  the  faithful  Subjeds 
of  him  our  faid  Lord  the  King,  throughout 
this  whole  Kingdom  of  England  to  ma.ke  and 
caufe ;  and  their  faid  moft  wicked,  impious, 
and  devilifh  Treafons,  and  traiterous  CompaP- 
fings,  Contrivances  and  Purpofes,  aforefaid,  ta 
fulfi],  perfed-,  and  bring  to  Effed,  they  the  faid 
Chrifopher  Knightly,  Robert  Lowick,  Ambrofe 
Rookwood,  and  Charles  Cranburne,  and  \-ery  ma- 
ny other  fille  Traitors,  to  the  Jurors  unknown  ; 
afterwards,  to  wit,  the  fame  Tenth  Day  of  Fe- 
bruary, in  the  Year  abovefiid,  at  the  Parifh  afore- 
faid, in  the  County  aboveiaid,  and  divers  other 
Days  and  Times,  as  well  before  as  after,  there  and 
elfewhere  in  the  lame  County,  falfely,  milicioufly, 
advifedly,  fecretly,  traiteroufly,  and  with  Force 
and  Arms,  did  meet,  propofe,  trest,  confult, 
content,  and  agree,  him  our  faid  Lord  the  King 
that  now  is,  by  lying  in  wait  and  wile,  to  Af- 
faflinate,  Kill  and'  Murder  :  And  that  execrable, 
horrid,  and  deteftable  Aflal^nation  and  Killing  the 
fboner  to  execute  and  perpetrate  ;  afterwards,  to 
wit,  the  fame  Day  and  Year,  and  diverfe  other 
Days  and  Times,'  at  the  Parifh  aforeiaid,  in  the 
County  aforeiaid,  traiteroufly  did  treat,  propofe, 
and  confult  of  the  Waj's,  Manner,  and  Means, 
and  the  Time  and  Place'  where,  when,  how,  aiid 
in  what  manner  our  laid  Lord  the  King  lb  by^ 
lying  in  wait  the  more  eafily  they  might  Kill : 
And  did  confent,  agree,  and  alfent,  that  Forty 
Horfemen,  or  thereabouts  (of  whom  they  the 
faid  Chrippher  Knightly,  Robert  Lowick,  Ambrcft 
Rookwood,  and  Charles  Cranburne,  fliould  be  four  j 
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and  every  one  of  them  traiteroufly  took  upon 
himfelf  to  be  one)  with  Guns,  Muskets,  and  Pi- 
ftols  charged  with  Gun-powder  and  Leaden  Bul- 
lets 'and  with  Swords,  Rapiers,  and  other  Wea- 
pon's, Armed,  fhould  lie  in  wait,  and  be  in  Am- 
bufh  our  faid  Lord  the  King,  in  his  Coach  being, 
when  he  fhould  go  abroad,   to    Ht  upon  ;  and 
that  a  certain  and  competent  Number  of  thole 
Men  fo  armed,    upon  the  Guards   of  our  laid 
Lord  the  King,  then  attending  him,  and   being 
with  him,  fhould  fet  upon,  and  them  ftiould  fight 
with    and  overcome  ;  whiift  others  of  the  fame 
Men  fo  armed,  him  our  faid  Lord  the  King  fhould 
AfTafTmatc,  Slay,  kill,  and  Murder.    And  they  the 
feid  Cbrifiopher  Knightly^  Robert  Lowick,Ambi-oJe 
Kootji'ood,  and  Charles  Crmibitrne,  the  Treafons, 
and  all  their  treafbnable  Intentions,  Purpofes  and 
Contrivances  aforefaid  to  execute,  perform,  ful- 
fil, and  bring  to  effed:,  afterwards,  (to  wit)  the 
aforefaid  Tenth  Day  of  February,  in  the  Seventh 
Year  abovetaid,  at  the  Parifh  aforefaid,  in  the 
County  aforefaid,  divers  Horfes,  and  very  many 
Arms,  Guns,  Piltols,  Swords  and  Rapiers,  and 
other    Weapons,     Ammunition,    and     Warlike 
Things,  and   Military  Inftruments,  falfely,  ma- 
licioufly,  fecretly  and  'traiteroufly  did  obtain,  buy, 
gather  together,  and  procure  j  and  to  be  bought, 
©btained,  gathered  together,  and  procured,  did 
caule,  with  that  Intent  them  in  and  about  the  de- 
teftable,  horrid,  and  execrable  AfTaflination,  Kil- 
ling, and  Murder  of  our  faid  Lord  the  King  that 
now  is,  as  aforefaid,  to  be  us'd,  imploy'd,  and 
bellowed :  And  the  fame  Premiffes  the  morelafely 
and  certainly  to  execute,  do,  and  perpetrate,  the 
aforefaid   Chriftopher  Kmghtley,  with  one  Edward 
King  ( late  of  High-Treafon,  in  contriving  and 
confpiring  the  Death  of  our  faid  Lord  the  King 
that  now  is,  duly  convided  and  attainted  )  by  the 
Confent  and  Affent  of  divers  of  the  Traitors  and 
Confpirators  aforefaid,  the  aforefaid  Tenth  Day 
of  February,  in  the  Seventh  Year  aforefaid,  trai- 
teroufly did  go,  and  came  unto  the  Place  propo- 
fed,  where  luch  intended  AffafTmation,  Killing, 
and  Murdering  of  our  faid  Lord  the  King,  by  ly- 
ing in  wait,  fhould  he  done,  perpetrated  and  com- 
mitted, to  view,  fee,  and  oblerve  the  Conveni- 
ency  and  Fitnefs  of  the  fame  Place  for  fuch  lying 
in  wait,  AffafTmation,  and  Killing,  there  to  be 
done,  perpetrated  and  committed  ;  and  that  Place 
lb  being  feen  and  obferved,  afterwards,  to  wit,  the 
fame  Day  and  Year,  his  Obiervations  thereof  to 
feveral  of  the  faid  Traitors  and  Confpirators  did 
relate  and  impart,  to  wit,  at  the  Parifh  aforefaid, 
in  the  County  aforefaid ;  and  the  laid  Charles 
Cranbitrne  the  fame  Day  and  Year  there,  in  order 
to  the  fame  execrable, horrid,  and  deteftable  AfTafli- 
nation and  Killing  of  our  faid  Lord  the  King,  by 
the  Traitors  and  Confpirators  aforefaid,  the  more 
readily  and  boldly  to  execute,    perpetrate,  and 
commit,    advifedly,  knowingly,    and  traiteroufly 
did  bear  and  carry  among  divers  of  thefe  Trai- 
tors and   Confpirators    forward     and   backward 
from  fome  to  others  of  them,  a  Lift  of  the  Names 
of  divers  Men   of  them  who  were  defigned  and 
appointed  our  laid  Lord  the  King,  fo  as  afore- 
faid, by  lying  in  wait,  to  Kill  and  Murder,  againfl 
the  Ivuty  of  his  Allegiance,  and  againfl  the  Peace 
of  our  faid  Sovereign  Lord  the  King  that  now  is, 
his  Crown  and  Dignity,  and  againft  the  Form  of 
the  Statute   in    that  Cafe    made  and  provided. 
XJpon  this  Indidlment  he  hath  been  arraigned,  and 
•hereunto  hath  pleaded  not  guilty,   and  for  his 


put  himleJt  upon 
try,  which  Country  you  are  ;  your  Charge  is 
to  inquire,  whether  he  be  guilty  of  the  High- 
Treafon  whereof  he  ftands  indicted,  or  not 
guilty  ;  if  you  find  him  Guilty ,  you  are  to 
inquire  what  Goods  or  Chattels,  Lands  or  Te- 
nements, he  had  at  the  Time  of  the  High- 
Trealbn  committed,  or  at  any  Time  fince  :  if 
you  find  him  not  guilty,  you  are  to  enquire  whe- 
ther he  fled  for  it ;  if  you  find  that  he  fled  for 
it,  you  are  to  enquire  of  his  Goods  and  Chat- 
tels, as  if  you  had  found  him  guilty  j  if  you  find 
him  not  guilty,  nor  that  he  did  f^y  for  it,  you 
are  to  lay  lb  and  no  more  ;  And  hear  your  Evi- 
dence. 

Mr.  Montague.  May  it  pleafe  your  Lordfhipj 
and  you  Gentlemen  of  the  Jury  ;  this  is  an  In- 
didment  of  High-Treafon  that  is  found  againft 
four  Perfons ;   but  the  particular  Treafon  againft 
the  Prifoner  at  the  Bar,  is  for  Compafling  and 
Imagining  the  Death  of  the  King,,  and  endea- 
vouring to  liibvert  the  Government,  and  enflave 
the  Nation  to  Lewis  the  French  King :  And  the 
Indictment  lets  forth,  that  the  Prilbner  at  the 
Bar  did  for  this  purpofe  meet  and  confult  with 
feveral  falle  Traitors  to  the  King  and  Govern- 
ment, of  the  Ways,  Manner,  and  Means  haw, 
and  the  Time  and  Place  when  and  where  to  Ai~ 
laffinate  the  King  ^  and  at  length  they  agreed  that 
forty  Horlemen  fhould  go  together,  and  fet  up- 
on the  King  in  his  Coach,  as  he   returned  from 
Hunting ;  Ibme  to  attack  the  Coach,  while  others 
fet  upon  the  Guards.    The  Indidlment  does  fur- 
ther charge  him  with  getting  Horfes  and  Arms, 
and  particularly  with  carrying  a  Lift  of  the  Af- 
faflinators  from  one  to  another.  Thefe  are  the  par- 
ticular Things  charged  in  the  Indidlment,  and  to 
this  Indiclment  he  has  pleaded  not  guilty  ;    if 
we  prove  the  Fadt,  Gentlemen,  we  don  t  doubt 
your  Juftice. 

Mr.  At.  Gen.  May  it  pleafe  your  Lordfhip,  and 
you  Gentlemen  of  the  Jury  ;  the  Prifoner  at  the 
Bar,  Chiirks  Cranburne,  is  Indicted  for  High- 
Treafon,  in  compafling  and  imagining  the  Death 
of  the  King.  Gentlemen,  the  Overt-Ad:s  laid 
in  the  Indiclment  to  prove  the  Prifoner  guilty 
are.  That  he  was  at  feveral  Meetings  and  Con- 
lultations  about  the  Manner  of  putting  this  De- 
fign  in  Execution  ;  at  which  Meetings  it  was 
agreed,  that  there  fhould  be  about  forty  Horfe- 
men  in  Number  prepar'd,  and  arm'd  for  that  Pur- 
pofe, and  they  did  provide  Horfes  and  Arms  for 
that  very  Thing,  and  did  agree  to  put  it  in  Execu- 
tion. 

Gentlemen,  the  Evidence  that  you  will  hear 
produced  againft  the  Prifoner  at  the  Bar  will  be 
of  this  Nature.  You  will  hear  from  the  Wit- 
neffes,  that  about  Chripnas  laft,  or  the  Begin- 
ning of  January,  Sir  George  Barclay,  did  come 
over  from  France  from  the  late  King  James,  to 
whom  he  was  an  Officer  in  his  Guards,  with  a 
Commiffion  for  attacking  the  Prince  oi  Orange, 
or  levying  War  upon  his  Perfon.  He  came  over 
about  that  Time,  and  feveral  Troopers  of  the 
late  King  James's  Guards,  to  affift  him  in  that 
barbarous  Confpiracy.  When  Sir  George  Barclay 
came  over,  he  did  acquaint  with  this  DeCgn  fe- 
veral Perfons  in  England,  that  he  thought  proper 
to  be  Accomplices  with  him  in  it ;  particularly 
Capt.  Porter,  Mr.  Charnock,  Sir  IVtUiam  Perkins^ 
and  feveral  others  whofe  Names  you  will  hear  of, 
and  they  had  i^veral  Meetings  about  it  the  Be- 
ginning 
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ginning  of  Fehruary^  at  Qpt.  Porter  s  Lodgings, 
at  the  N'.jgg  s-Head  in  Co'vent-Garden,  at  the  Sun 
Tavern  in  the  Strand^  at  the  Globe  Tavern  in 
Hdtton-G.'irden^  and  leveral  other  Places  where 
they  confiilted  in  what  manner  they  might  attempt 
and  acconiplifli  this  bloody  Defign. 

Gentlemen,  you  will  hear,  that  at  thefe  Meet- 
ings it  was  propos'd,  that  they  fhould  do  it  by 
iVnibulcade  as  the  King  came  from  Richmond  a 
Hunting,  whither  he  uled  to  go  upon  Saturdays  : 
Others  were  for  doing  it  on  this  Side  the  Wa- 
ter. And  {o  their  Opinions  being  divided,  it  was 
thought  neceffary  to  find  out  and  fettle  which  was 
the  beft  Place  ;  and  in  Order  thereunto  they  em- 
ploy'd  Capt.  Porter^  Mr.  Knigbtley^  and  Mr.  King 
(who  was  executed)  to  view  the  Ground,  and  ac- 
cordingly they  went,  and  pitch'd  upon  the  Lane 
between  Brentford  and  ^urnham-Green  for  this 
Purpofe,  as  the  moft  convenient  Place  :  And  ha- 
ving fb  done,  they  came  back,  and  gave  an  Ac- 
count to  thole  that  had  appointed  to  meet  'em,  to 
hear  the  Succefs  of  their  Expedition,  at  the 
Nagg  s-Head  in  Covent-Garden,  and  in  that  Place, 
you  will  find  by  the  Evidence,  that  thole  Perlbns, 
who  were  the  Heads  of  the  Conipiracy,  under- 
took to  find  their  feveral  Proportions  of  Men,  for 
whom  they  would  undertake,  that  would  go  with 
them,  and  be  concern'd  in  this  Defign.  Sir  George 
Barclay  was  to  furnifh  about  twenty.  He  had 
the  Command  of  the  Troopers  that  came  from 
France,  and  thoft  other  Officers  that  came  thence, 
were  under  him.  Capt.  Porter  was  to  furni/h  le- 
ven,  Charnock  was  to  furnifh  eight.  Sir  IVilliani 
Perkins  was  to  furnifh  five  Horfes  and  three  Men, 
and,  I  think,  Lozvick  was  to  furnifh  fbme  more : 
In  the  whole  Number  they  rcckon'd  there  fhould 
be  about  forty. 

It  will  appear.  Gentlemen,  that  the  Prifbner  at 
the  Bar,  Mr.  Cranhttrne,  was  one  of  the  Men  that 
Capt  Porter  undertook  to  get,  and  engage  in  this 
Defign ;  and  accordingly  Capt.  Porter  did  acquaint 
Mr.  Cranbiirne  with  it ;  and  he  did  undertake  to 
be  one,  and  to  be  ready  to  go  with  him,  and  be 
concerned  in  this  AfTaflination.  You  will  find  he 
was  acquainted  with  it  about  the  14th  of  Febru- 
ary, the  Day  before  the  firfl  Tiine  that  they  in- 
tended to  aflault  the  King  :  Then  he  did  under- 
take and  agree  to  prepare  himfelf  againfl  the  next 
Day.  The  next  Day,  which  was  the  15th  of 
February,  they  had  feveral  Meetings,  and  they 
were  making  Preparation  in  Order  to  go  out. 
It  happen'd,  by  great  Providence,  his  Majefly  did 
hot  go  abroad  that  Day,  and  thereupon  they  dif- 
pers'd  themfelves  ;  but  they  had  Meetings  after- 
wards, at  which  Meetings  the  Prifbner  was  pre- 
lent,  with  Capt.  Porter,  Mr.  Pendergrafs,  La  Rue, 
and  feveral  others  that  were  concerned  in  the 
Confpiracy,  particularly  the  2ifl  oi  February,  the 
Day  before  the  fecond  Time  they  were  to  \\^.\'& 
put  this  in  Execution,  Capt.  Porter  being  at 
the  Sun-Taxcm,  with  feveral  other  Gentlemen, 
and  they  rcfblving  to  have  it  executed  the  next 
Day,  if  the  King  went  abroad  j  Capt.  Porter  fent 
for  Cranburne,  and  Keys  that  was  executed,  and 
Kendrick  and  Sherborn,  four  of  thofe  that  he  had 
undertaken  for,  (of  whom,  I  fay,  Cranburne,  the 
Prifbner  at  the  Bar,  was  one)  and  then  he  ac- 
quainted 'em  that  they  were  refolv'd  to  go  on 
with  it  the  next  Day.  And  then  they  agreed  to 
be  in  a  Readinefs  accordingly.  The  next  Day  the 
Prifbner,  with  fbme  others,  met  at  Mr.  Porter's, 
where  they  were  preparing  to  go  out  and  attrxk 


the  King,  and  they  had  feveral  Cifcourfcs  about 
the  Ways  and  Means  of  doing  it ;  and  particu- 
larly Capt.  Porter  at  that  Time  faid,  that  he  had 
a  very  good  Gun  that  held  about  fix  or  eigiit  Bul- 
lets, and  that  Mr.  Pendergrafs  was  to  have,  who 
was  to  attack  the  Coach,  and  fliooc  into  the 
Coach  :  Mr.  Cranburne  was  there  prefent  at  that 
Time,  and  Mr.  Cranburne  was  implov'd  particular- 
ly by  Capt.  Porter  to  carry  a  Lift  that  Porter  writ 
of  the  Names  of  feveral  Men  that  were  to  ad  in  it 
under  him,  and  this  he  was  to  cany  to  Charnock  ■ 
Porter  writ  it  and  gave  it  him,  and  he  carry 'd  it 
with  Directions  to  bring  it  back  with  the  Lift  of 
the  Nam.es  of  Mr.  ChamociCs  Men.  Cranburne 
did  accordingly  at  that  Time  carry  the  Lifl:  of  the 
Names  to  Capt.  Charnock,  and  brought  it  back 
with  an  additional  Lifl,  from  Capt.  Charnock,  of 
his  Men. 

At  that  Time,  you  will  hear  further,  when 
Cranburne  brought  the  Lifl,  he  brought  an  Ac- 
count that  he  heard  the  King  did  certainly  go 
abroad  :  For  Mr.  Charnock  had  Intelligence  fb 
from  Chambers,  who  lay  at  Kenf.ngtcn  to  get  In- 
telligence :  At  which  there  was  very  great  Rcjov'- 
cing  among  all  that  were  prefent  at  that  Time 
hoping  they  fliould  have  an  Opportunity  to  put 
this  execrable  Defign  in  Execution  ;  and  fb  they 
prepar'd  all  of  'em  to  go  our.  There  were  fe- 
veral Inns  in  ^urnham-Grittn  and  Brentford, 
and  thereabouts,  and  they  were  to  be  placed 
two  or  three  in  an  Inn,  that  they  might  be 
ready  to  get  together  when  Time  fhould  ferve. 
It  happen'd  the  King  did  not  go  abroad  that 
Day  neither,  there  being  fome  Difcovery  of  this 
Defign,  and  fo  they  did  difperfe  themfelves,  as 
apprehending  it  was  difcover'd. 

Gentlemen,  it  will  appear  by  feveral  Witnefles, 
that  the  Prifoner  at  the  Bar  was  engaged  in  this 
horrid  treafbnable  Defign,  and  was  to  have  aded 
a  Part  in  it.  We  will  call  our  WitnefTes  that 
will  make  the  Particulars  out  to  you,  and  we  da 
not  queftion  but  you'll  do  what  is  right.  Firfl, 
call  Capt.  Porter  ;   fwho  was  fivorn.J 

Mr.  Sol.  Gen.  Pray,  if  you  pleafe,  Capt.  Porter, 
give  the  Court  and  the  Jury  an  Account  what  you 
know  of  this  wicked  intended  AfTafiination,  and 
what  Share  the  Prifbner  at  the  Bar  had  in  it. 

Capt.  Porter.  My  Lord,  before  this  wicked  Af- 
fafTination  was  on  Foot,  the  Prifbner  at  the  Bar, 
Mr.  Cranburne,  was  imploy'd  by  me  to  buv  Arms. 
I  ufed  to  give  him  Money  to  go  to  the  Brokers  to 
buy  Arms  at  fccond-har.d,  and  he  brought  a 
Sword-Cutler  to  me,  of  whom  I  bought  about 
twenty  Swords.  And  when  Sir  George  Barclay 
came  into  England,  and  this  Bufinefs  was  relblv'd 
upon,  I  acquainted  him  with  the  Defign,  and 
promis'd  to  mount  him.  He  never  was  at  any 
of  the  Meetings  with  Capt.  Charnock,  Sir  George 
Barclay,  or  Sir  WtUiatn  Perkins  ;  but  he  went  to 
look  for  a  Horfe,  and  was  ready  both  Saturdays 
to  go  along  with  me.  On  Saturday  the  22d  I 
fent  him  with  a  Meflage  to  Sir  IHllian  Perkins, 
for  the  Note  for  the  two  Horfes,  which  he  had 
promifed  me  to  furnifh  me  with,  out  of  his  five 
that  he  was  to  furnifh  ;  he  came  back  again,  and 
told  me  that  there  was  a  MefTenger  came  and  faid 
that  the  King  did  go  out,  and  he  knew  where  to 
have  the  two  Horfes ;  that  Mr.  Charnock  was  a- 
fraid  we  fhould  not  have  the  full  Number  of  Men, 
and  defired  me  to  fend  him  the  Names  of  my 
Men  J  I  did  write  a  Lifl  of  the  Names  of  my  Men, 
and  I  went  afterwards  to  the  Blue-Pofs  In  Spring' 

Gardffi, 
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Gardett,  whither  he  was  to  come  to  me  ;  he  did 
fb  and  he  brought  back  the  Lift  of  my  Men, 
■wi'th  the  Lift  of  Mr.  Cbamock's  Men  written  un- 
derneath it,  and  at  the  fame  Time  News  was 
brought  that  the  King  did  not  go  abroad  that  Day. 

L.  C.  J.  You  fay,  that  before  the  Aflaflination 
was  fet  on  foot,  you  imployed  him  to  buy  Arms 
and  Horfes. 

Capt.  Sorter.  My  Lord,  I  acquainted  him  with 
it  the  Friday  before  the  firft  Saturday. 

L.  C.  J.  You  faid  before  the  Affaffination  you 
imployed  him  to  buy  Arms :  When  was  that  ? 

Capt.  Porter.  I  faid  before  the  Aflaflination  was 
on  foot  I  imployed  him  to  buy  Arms.  I  told 
him  I  was  to  be  a  Captain  in  Colonel  Parker's 
Regiment,  and  promifed  to  make  him  my  Quar- 
ter-Mafter. 

L.  C.  J.  How  long  ago  was  this  ?  Was  it  a 
Week  before  the  Affaffination  was  on  foot  ? 

Capt.  Porter.  He  has  known  of  my  being  a 
Captain  in  Colonel  Parker's  Regiment  this  two 
Years. 

Mr.  Jtt.  Gen.  I  do  doubt  my  Lord,  he  does 
not  diftinguifh  the  Times  when  he  bought  the 
Arms,  and  when  the  Affaffination  was. 

L.  C-  J.  Yes,  yes,  he  does  now ;  I  mifappre- 
hended  him  at  firft,  and  thought  he  faid  he  had 
imployed  him  to  buy  Arms  a  Week  before  the 
Affaffination  was  on  foot ;  but  he  fays  it  was  a 
longer  Time. 

Mr.  y^tt.  Gen.  I  defire  my  Lord,  he  may  be 
ask'd  what  Time  he  bought  Arms  before  this  Af^ 
iaffination  :  When  was  the  laft  Time  he  bought 
Arms; 

Capt.  Porter.  It  was  feveral  Months  before  the 
Affaffination. 

Mr.  yit.  Gen.  Was  it  within  a  Year  before  it. 

Capt.  Porter.  Yes  I  believe  it  was  within  a  Year. 
I  gave  him  feveral  Times  Money  for  that  pur- 
pole,  in  all  above  ten  Pounds,  and  he  told  me, 
one  with  another,  he  had  bought  ten  Cafe  of 
Piftols,  and  kept  them  in  the  Houfe  till  there 
were  Occafion. 

Mr.  /f/.  Gen.  How  long  ago  is  it ' 

Capt.  Porter.  I  believe  about  a  Year;  within 
a  Year. 

Mr.  yit.  Gen.  When  did  you  firft  acquaint  him 
with  the  Affaffination  ? 

Capt.  Porter.  Prelcr.tly  after  S'r  George  Barclay 
acquainted  me  with  it,  I  fent  to  him,  to  defire 
him  to  get  the  Piftols  clean  and  ready. 

Mr.  yit.  Gen.  Did  you  tell  him  of  the  Defign  ? 

Capt.  Porter.  \  told  him  there  was  a  Defign  on 
foot,  and  T  would  tell  him  more  when  I  faw  him 
next ;  and  1  defir'd  him  to  get  the  Swords  from 
the  Sword-Cutlers,  and  the  Piftols  clean  and  rea- 
dy. And  I  met  him  afterwards,  and  told  him 
of  the  Defign,  and  that  we  intended  to  do  it  on 
Saturday  the  fifteenth ;  and  he  engaged  to  be 
ready  and  make  one.  On  the  Friday  before  the 
twenty-fecond  he  went  with  me  to  the  Cock-pit, 
and  there  we  met  with  one  Mr.  Gunn,  and  I  ask'd 
him  if  he  knew  where  any  good  Hackney-Horfes 
might  be  had  ?  He  faid  he  believed  he  did  ;  and 
I  fent  Cranburne  with  him,  and  he  came  back, 
and  told  me  he  had  found  two  or  three  out  in 
BloojHshtiry. 

L.  C.  y,  Look  ye,  Capt.  Porter.,  you  muft  not 
fpeak  fo  faft,  it  is  impoffiblc  to  underftand  fb 
jnuch  Matter  as  you  deliver  without  diftinguifhing 
of  Times.  You  faid,  that  fbme  long  Time  before 
the  Affaffination  was  on  foot  you  fent  him  to  buy 
KArms,  for  what  Purpofe  were  thofe  Arms? 


Mr.  ^t.  Gen. 

L.  C.  y.  Pray  let  me  hear  it  from  him  again. 

Capt.  Porter.  I  fay,  my  Lord,  he  knew  of  my 
being  a  Captain  in  Colonel  Parker's  Regiment  this 
two  Years. 

L.  C.  y.  But  what  were  thofe  Arms  for  that  he 
bought  ? 

Capt.  Porter.  To  be  ready  againft  King  yawes 
landed,  which  was  defigned  feveral  Times. 

L.  C.  y.  why,  now  you  make  the  Matter  clear 
to  mc. 

Mr.  y4t.  Gen.  My  Lord,  that  is  not  the  Thing 
we  go  upon,  that  is  but  introdu<5tory  to  the  Bufi- 
nefs  that  we  are  now  a  Trying.  Therefore  we 
defire  to  know  of  him :  Captain  Porter^  when 
did  you  firft  acquaint  Cranburne  of  the  Affaffina- 
tion of  the  King  ? 

Capt.  Porter.  As  fbon  as  Sir  George  Barclay  ac- 
quainted me  with  it,  and  defired  me  to  get  what 
Men  I  could  to  effeft  it,  I  fent  for  Cranburne  to 
my  Lodgings  in  Norfolk-Jireet,  and  he  came  to 
me  one  Morning ;  and  I  told  him  there  was  a 
Defign  on  foot,  and  I  would  tell  him  more  of  it 
afterwards. 

Mr.  Sol.  Gen.  When  was  it  that  Sir  George  Bar- 
clay acquainted  you  with  it  ? 

Capt  Porter.  About  the  latter  End  of  yanuary. 

Mr.  yit.  Gen.  And  what  faid  he  to  it  when  you 
acquainted  him  with  it  ? 

Capt.  Porter.  He  did  agree  to  go  with  me, 
and  I  promifed  to  furnifh  him  with  Horfe  and 
Arms ;  and  on  Friday  before  the  fifteenth  I  fent 
him  with  three  Cafe  of  Piftols  to  Sir  William  Per- 
kins^ to  furnifh  the  three  Men  he  was  to  mount 
with  his  own  Horfes. 

L.  C.  y.  who  was  to  have  thofe  three  Cafe  of 
Piftols. 

Capt.  Porter.  Sir  William  Perkins  was,  and  he 
carried  them  to  Sir  William  Perkins's. 

Mr.  At.  Gen.  How  long  was  this,  do  you  lay, 
before  the  Affaffination  was  to  have  been  ? 

Capt.  Porter.  It  was  Friday  before  the  fifteenth, 

Mr.  At.  Gen.  That  was  before  the  firft  Time 
that  it  was  to  have  been  done. 

Capt.  Porter.  Yes ;  and  Friday  before  the  laft,  I 
fent  him  to  look  after  the  Horfes  that  Gunn  faid 
he  believed  he  could  help  me  to,  and  he  came  to 
me  to  the  Sun- Tavern  in  the  Strand^  and  told 
me  he  and  yeffery  Gunn  had  found  three  Horfes 
in  Blootnsbury,  and  I  came  out  of  the  Room 
where  I  was  with  Sir  George  Barclay  and  others, 
and  there  was  Kendrick,  and  Keys,  and  Cranburne, 
and  I  told  them  we  were  refblved  to  put  it  in  Exe- 
cution the  next  Day. 

Mr.  At.  Gen.  Well,  pray  what  Difcourfe  had 
you  with  him  the  next  Day  ? 

Capt.  Porter.  The  next  Day,  the  22d,  he  came 
to  my  Lodging  at  Maiden-Lane,  and  I  fent  him 
to  Sir  William  Perkins  for  a  Note  for  the  two 
Horfes,  that  I  was  to  mount  of  his :  He  came 
back  and  told  me  he  knew  where  to  have  them, 
and  that  Captain  Charnock  was  affraid  we  fhould 
not  have  our  Compliment  of  Men,  and  defired 
me  to  fend  him  an  Account  what  Men  I  could 
bring,  which  I  did  by  Mr.  Cranburne,  and  being 
to  go  to  the  Blue-Pofis,  ordered  him  to  bring  it 
to  me  thither,  and  he  did  bring  it  back  to  me  to 
the  Blue-Pojls  with  Captain  Charnock's  Lift  under- 
neath. 

Mr.  Sol.  Gen.  Pray  Captain  Porter,  was  therq 
any  Body  prefent  when  you  fent  the  Lift,  and 
the  Priioner  brought  it  back  to  you  ? 

Capt. 
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Capt.  Vorter.  Yes  thefe  Was  Mr.  La  Rne^  and 
Captain  l^endergrc^.fs,  and  Mr.  Kiiig^  I  know  of 
none  elfe. 

Mr.  At  Gen.  Pray  do  you  remember  wiiat 
Healths  were  drunk  after  you  heard  the  King  was 
not  to  go  abroad  ? 

Capt.  Porter.  I  don't  remember  what  Healths 
were  dnink  that  Day  particularly,  but  whether  it 
were  I'hnrfday  or  Friday.,  (I  cannot  tell  particu- 
larly the  Day)  We  drank  a  Health  to  the  fqueez- 
ing  of  the  Rotten  Orange  upon  the  next  Saturday. 

Mr.  At.  Gen.  Who  was  prelent  that  Day  when 
that  Health  was  drunk  ? 

Capt.  Porter.  Mr.  Cranhiirne  was  there  prefent 
at  that  Time,  and  did  drink  the  Health. 

Mr.  Cooper.  Pray,  Sir,  did  he  meet  you  by  Ap- 
pointment on  Saturday  the  15th,  or  was  it  by  Ac- 
cident } 

Capt.  Porter.  By  Appointinent,  as  all  the  reft 
did,  to  get  ready  as  all  the  reft  did,  to  go  upon 
the  Defign  ;  and  fb  it  was  both  Days. 

Sir  B.  Shower.  If  they  have  done  with  Mr. 
Porter.,  we  would  ask  him  a  Queftion  or  two  for 
the  Prifoner :  We  defire  to  know  when  it  was  that 
thofe  Arms  were  bought  that  he  talks  of:  For  we 
muft  acknowledge  that  Mr.  Cranhirne  heretofore 
went  upon  leveral  Meflages  for  Capt.  Forter ; 
When  was  that  buying  of  Arms  ? 

Capt.  Porter.  I  tell  }ou  I  cannot  exadly  tell 
the  Month. 

Mr.  Craniurne.  Do  you  remember  the  Year  ? 

Capr.  Porter.  I  believe  it  was  lels  than  a  Year 
Tsefore  the  Afla.flination  was  on  Foot. 

Mr.  Cranhirne.  If  you  remember,  Sir,  it  was  a 
Month  before  Col.  Parker  was  put  in  the  Tower. 

Capt.  Porter  It  was  feveral  Times,  I  cannot 
tell  the  particular  Times. 

Sir  B.  Shower.  My  Lord,  I  defire  to  know 
when  he  firft  communicated  this  Defign  to  Mr. 
Cranburne,  and  who  was  by,  and  where  it  was. 

Capt.  Porter.  I  told  }  ou  I  fent  for  Mr.  Cran- 
hiir?ie  one  Day  in  the  Week  before  the  15th,  and 
he  came  to  me  at  my  Lodging  in  Norfclk-Jheet, 
and  I  acquainted  him  that  Sir  George  Barclay  was 
come,  and  there  was  iuch  a  Defign  on  Foot ;  and 
I  defired  him  to  get  thoie  Piftols  that  he  had  of 
mine  ready,  and  cleaned;  that  they  might  be 
ready  for  the  Execution. 

Sir  B.  Shower.  What  Day  was  that  ? 

Capt.  Porter.  One  Day  in  the  Week  before 
the  15th. 

Mr.  Cranhurne.  Did  you  ever  name  Sir  George 
Barclay  to  me  in  your  Life  ? 

Capt.  Porter.  Yes  I  did,  I  told  you  he  was  come 
from  France. 

Mr.  Cranburne.  Where  was  that,    at  Mr. 

Capt.  Porter.  In  Norfolk-ftreet,  where  I  lay  ? 

Mr.  Cranburne.  Who  was  by  ? 

Capt.  Porter.   No  Body  but  my  felf 

Sir  B.  Shower.  Upon  what  Occafion  did  you 
meet  there  ? 

Capt.  Porter.   I  lent  for  him  to  my  Lodging. 

Sir  B.  Shower.  How  long  had  Sir  George  Bar- 
clay been  in  Town,  before  that  Time  ? 

Capt.  Porter.  I  cannot  tell  the  Time  when  he 
came  to  Town. 

Sir  B.  Shower.  How  long  was  it  after  he  came 
to  Town  before  you  faw  him  ?  Had  you  jicen  him 
a  Week  or  a  Fortnight  before  ?  Pray  recoiled; 
your  felf 

Capt.  Porter.  I  told  you  that  the  firft  Time  I 
heard  of  him,   was  the  latter  End  oi  January  j 
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Capt.  Charnock  told  me  he  was  come,  but  I  was 
then  fick  of  the  Gout.  -^^^? 

Sir  B.  Shower.  Now  then  I  would  defire  to 
know,  who  was  by,  upon  the  Fnday  before  the 
2 2d  ,  at  the  .S'^-lavcrn  in  the  Strand^  when  you 
and  Mr.  Cranburne  were  there  ? 

Capt.  Porter.  I  did  tell  you,   Sir. 

Sir  B.  Shower.  I  defire  to  know,  whether  there 
was  any  Body  befides  Mr.  Craniurne^  Kc-,idrick, 
and  Keys  ? 

Capt.  Porter.  Sir,  I  will  tell  you  all  I  can  re- 
member ;  I  was  in  one  Room  with  Sir  George 
Barclay.,  and  there  was  Sir  IVilliam  Perkins,  Capr. 
Charnock,  and  m)  ielf ;  and  afterwards  i  went  in- 
to another  Room,  where  there  was  Kendrick,  and 
Crar.hiirne,  and  Keys ;  and  Jeffrey  Gunn  came  in 
afcc!\vards  ;  I  remember  no  Body  elfe. 

Mr.  Phifips.  Was  not  Gunn  there  when  you  firft 
came  in  ? 

Capt.  Porter.  To  the  beft  of  my  Remembrance, 
he  came  in  afterwards. 

Sir  B.  Shower.  My  Lord,  this  may  be  a  vefy 
material  Part  of  our  Defence,  and  therefore  we 
muft  enquh'e  a  little  the  more  into  it.  Mr.  Porter 
is  pleafed  to  fay,  that  he  was  in  a  Room  with  Sir 
George  Barclay,  and  Charnock,  and  Sir  IVilliam 
Perkins ;  and  he  cadie  out  into  another  Room 
where  was  Mr.  Cranburne,  Kendrick,  and  Keys  ; 
and  there  he  fays,  after  he  had  been  there  fome 
Time,  Gumi  came  in;  I  defire  to  know,  whether 
Gmm  was  there  when  he  firft  came  in  ? 

Capt.  Porter.  To  the  beft  of  my  Remembrance, 
became  in  afterwards ;  but  I  cannot  pofitively  tell, 
for  I  was  in  and  out  feveral  Times. 

Mr.  Phipps.  At  the  Time  that  you  communi- 
cated this  Defign  to  Mr.  Cranburne^  what  faid  he 
to  you  ? 

Capt.  Porter.  When  I  firft  communicated  the 
Thing  to  him,  I  told  him  there  was  a  Thing  on 
Foot  for  the  Ser\'ice  of  King  James,  and  defired 
him  to  go  along  with  me. 

L.  C.  J.  What  kind  of  Service  did  you  tell  him 
it  was  ? 

Capt.  Porter.  He  asked  me,  what  kind  of  Ser- 
vice it  was  ?  I  told  him  Sir  George  Barclay  was 
come  over,  and  I  told  the  whole  Defign  of  the 
Affaflination  of  the  Prince  of  Orange,  that  it  was 
intended  to  take  him  off,  as  he  came  from  Kich- 
mond  from  Hunting. 

Mr.  Phipps.  And  pray  what  did  Mr.  Cranburne 
lay  to  you  ? 

Capt.  Porter.  He  faid  he  would  be  ready  to  go 
along  with  me. 

Mr.  Phipps.  You  fay,  you  fent  by  him  three 
Cafe  of  Piftols  to  Sir  IVilliam  Perkins,  at  thac 
Time  did  you  tell  him  for  what  Defign  thofe 
Piftols  were  ? 

Capt.  Porter.  I  told  him,  they  were  for  the 
three  Men  that  Sir  IVilliam  Perkins  was  to  mount 
upon  three  of  his  five  Horfes. 

Mr.  Cranburne.  Did  you  fpeak  to  me  to  carry 
thofe  Piftols  to  Sir  Willi  am  Perkins? 

Capt.  Porter.  I  think  fo,  to  the  beft  of  my  Re- 
membrance I  ordered  you  my  felf  to  carry  them. 

Sir  B.  Shower.  Captain  Porter,  I  defire  you  to 
recoiled  your  felf,  and  tell  us  plainly,  whether 
the  Defign  was  communicated  to  Mr.  Cranbimit 
before  the  15th. 

Capt.  Porter.  Certainly  Sir. 

Sir  B.  Shower.  Are  you  fure  of  it  ? 

Capt.  Porter.  Yes  Sir,  I  am  fure  of  it. 
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Sir  B.  Shiver.  I  ask  you,  bccaule  you  know 
what  has  been  laid  upon  this  Occafion  in  other 
Trials. 

Cyjnhunic.  Where  did  you  write  the  Note, 
that  you  lay  you  lent  to  Sir  IViUtam  Perkins  ? 
Was  that  Note  lealcd  or  was  it  not  ? 

Capt.  Porter.  I  did  not  tell  you  that  I  writ  a 
Note. 

Cranhume.  You  fwore  that  you  wrote  a  Note, 
and  fent  it  by  me  to  Sir  IVtUiam  Perkins  for  two 
Horfes. 

Capt.  Porter.  I  faid  no  fuch  Thing,  Sir. 
Mr.  Svl.  Gen.   Look  you,  Capt.  Porter.^  let  him 
ask  you  any  Queftions,  and  if  they  be  proper  an- 
fwer  them,  and  let  not  his  Affirmations,    or  Mif- 
takes  provoke  you  to  be  angry. 

Capt.  Porter.  \  laid,  I  lent  him  to  Sir  William 
Perkins^  for  a  Note  to  have  the  Horlcs  from  Mr. 
Lewis. 

Mr.  Pbipps.  Did  you  fend  him  with  a  Letter, 
or  was  it  a  Meflage  by  Word  of  Mouth  ? 

Capt.  Porter.  I  did  lend  him  by  Word  of  Mouth, 
for  a  Note. 

L.  C.  J.  Pray,  Gentlemen,  oblerve  the  Evi- 
dence, Sir  Willimn  Perkins  was  to  give  a  Note  for 
two  Horles,  and  Capt.  Porter  fent  Cranhimie  for 
the  Note. 

Mr.  Pbipps.  The  Queftion  therefore  that  I  ask, 
is.  Whether  he  lent  a  Letter  fcr  the  Note,  or 
whether  by  Word  of  Mouth  ? 
Capt.  Porter.  I  fent  by  Word  of  Mouth. 
Mr.  Cranhume.  Pray  will  you  tell  the  Court 
what  you  laid  upon  the  2.2A  to  Mr.  Pendergrafs 
and  me,  after  you  came  down  from  the  Bhie-Pojis 
leaning  upon  the  Rail. 

Capt.  Porter.  I  don't  remember  a  Word  of  it, 
for  I  cannot  remember  every  Word  that  I  have 
Ipoken. 

Sir  B.  Shower.  If  you  can  remember  one  Par- 
ticular, fure  you  can  remember  another.  If  you 
can't  remember  this,  how  came  you  to  remem- 
ber any  Part  of  the  Dilcourle  that  happen'd  at 
the  Blue-Pofts. 

Capt.  Porter.  Becaufe  that  was  material  to  this 
Bufinels,  for  1  had  very  loon  after  a  particular 
Occafion  to  recolledl  it  upon  the  breaking  out  of 
the  Plot. 

Mr.  Cranhirne.  Pray  what  Hour  was  it  this 
Saturday  the  15th  that  you  communicated  this 
Defign  to  me  ? 

Capt.  Porter.  I  cannot  tell  what  Hour,  but  I 
lay  you  met  me  at  the  Bhie-PoJis  Saturday  the 
15th. 

Mr.  Cranhume.  You  lay,  you  communicated  it 
to  me  the  15th. 

Mr.  At.  Gen.  He  fays  he  communicated  it  to 
you,  before  the  15th. 

Mr.  Cranbitrne.  I  defire  to  know  where  he  was 
the  T4th. 

Capt.  Porter.  I  lay,  one  Day  before  the  15th  ; 
in  that  Week  I  lent  for  you  to  come  to  my 
Lodgings,  and  )ou  did  come,  and  there  I  com- 
municated it  to  )  ou. 

Cranburne.  Sir,  I  was  not  at  your  Lodgings  that 
Week. 
Mr.  Pbipps.  What  Day  of  the  Week  ? 
Capt.  Porter.  I  cannot  be  pofitive  whether  it 
v.a-;  7'ljurfday.,  or  Friday,  or  what  Day  ;  but  one 
Day  that  VV  eek  it  was. 

Air.  Pbipps.  You  ought  to  be  pofitive  when  it 
was. 
Capt.  Porter.  I  do  tell  )ou  as  near  as  I  can. 


Mr.  Phipps.  With  SubmifHon,  my  Lord,  he 
ought  to  be  pofitive  one  Way  or  other. 

L.  C.  J.  Na\-,  I  don't  fee  that  he  ought  to  be 
pofiti^'e  to  a  Day  ;   he  may  be  {o  if  he  can. 

Cranburne.  Pray  what  Day  did  you  lay  you  lent 
me  to  Sir  George  Barclay  ? 

Capt.  Porter.  I  do  not  lay  that  I  ever  lent  you 
to  Sir  George  Barclay  ? 

Mr.  Pbipps.  Can  you  take  upon  you  to  lay. 
That  he  was  at  your  Lodgings  that  Week  before 
the  15  th  ? 

Capt.  Porter.  To  the  beft  of  my  Knowledge 
it  was  one  Day  that  Week. 

Mr.  Pbipps.  To  the  beft  of  your  Knowledge  : 
Are  you  fure  of  it  ? 

L.  C.  y.  Speak  as  certainly  as  you  can. 

Capt.  Porter.  Indeed,  I  believe  {b,  it  was  be- 
fore the  15th.  I  am  fure,  I  think,  it  was  within 
three  or  four  Days  after  Sir  George  Barclay  had 
acquainted  me  with  it,  I  lent  to  the  Prilbner  to 

come  to  me  to  my  Lodgings,  at  Mrs. in 

Norfolk-Jireet,  and  acquainted  him  with  it. 

L.  C.  y.  And  when  you  acquainted  him  with 
it.  What  did  you  tell  him  ?  What  Part  was  he  to 
adl  in  it  ? 

Capt.  Porter.  I  told  him,  I  would  have  him  go 
along  with  me,  and  that  I  had  let  him  down  for 
one  of  my  Party,  and  would  provide  him  Horle 
and  Arms ;  and  he  did  agree  to  go  along  with 
me. 

Sir  B.  Shower.  Mr.  IVebber,  Pray  let  me  fee 
Charnock's  Trial. 

Mr.  Sb.  Buckingham.  Why,  Sir  Bartholomew^ 
is  the  Trial  any  Evidence  ? 

Sir  B.  Shower.  Mr.  Sheriff^  I  know  what  Ufe  I 
can  make  of  it. 

Mr.  Sol.  Gen.  Will  you  ask  him  any  more  Quef" 
tions  ? 

Sir  B.  Shower.  No,  Sir. 

Mr.  Sol.  Gen.  Then  Iwear  M.  De  la  Rue.  (which 
was  done.) 

Pray,  Sir,  give  the  Court,  and  the  Jury,  an  Ac- 
count what  you  know  of  the  intended  Aflalfina- 
tion,  and  what  Share  the  Prilbner  had  in  it. 

M.  De  la  Rue.  It  is  too  long  a  Story  to  tell  you 
all  that  I  know  of  this  Matter  ;  but,  if  you  pleale, 
I  will  tell  you  what  concerns  the  Prilbner  at  the 
Bar.  I  am  heartily  Ibrry  that  I  have  Occafion  to 
appear  againft  him,  as  I  wou'd  be  truly  againft 
any  Body :  But  fince  I  am  here  upon  my  Oath,  I 
muft  declare  the  Truth,  and  nothing  but  the 
Truth  ;  and  I  hope  I  Ihall  not  declare  any  Thing 
but  what  is  Truth.  Upon  Saturday,  the  15th  of 
February,  the  Day  that  the  Defign  was  to  have 
been  put  in  Execution  againft  his  Majefty,  and  all 
that  were  in  the  Coach  with  him,  and  againft  his 
Guards,  I  went  to  Mr.  Charnock's  Lodgings  in 
Norfolk-Jireet,  to  inform  my  lelf  whether  they 
relblved  on  that  Day  to  go  out  upon  the  De- 
fign ;  and  I  found  by  Mr.  Charnock  that  they  did 
relblve  it,  and  I  ftay'd  there  a  while,  till  fuch 
Time  as  Mr.  Chambers  came  in ;  I  did  not  know 
whence  he  came  then,  but,  as  I  was  informed  af- 
terwards, he  came  from  Kenfmgton  to  Mr.  Cbar- 
nock,  and  his  Boots  were  dirty  ;  and  Mr.  Cbarmck 
told  me  he  had  lent  a  Meffenger  to  Mr.  Porter, 
And,  lays  he,  if  you  will  ftay  a  little  'ftme,  I  Jhall 
have  an  Anfwer.  The  Meflenger  came  back,  and 
told  him,  That  Capt.  Porter  din'd  at  the  Blue-Pojis 
in  Spring-Garden.  I  did  not  go  to  dine  with  him, 
but  went  Home,  where  I  faw  Mr.  King  at  my 
Lodging,  w  ho  told  me,  that  the  King  did  not  go 
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oat  that  Day.  I  told  him,  I  heard  he  did  not  : 
I  found  by  Mr.  Chambers's  coming  back,  and  that 
we  had  no  Notice  from  Mr.  Cbarnock,  that  it  was 
concluded  the  King  did  not  go  out  as  it  was  fup- 
pofed  he  fhou'd  have  gone.  When  I  had  din'd 
at  my  Lodging,  I  went  to  the  Blue-Pojls  in  Spring- 
Garden,  to  Mr.  Porter,  and  there  were  four,  or 
five,  or  fix  People  with  him  ;  there  was  one 
Mr.  Sberborn,  and  Mr.  Kendrick,  and  two  People 
that  I  never  law  before,  and  another  Perfon,  but 
I  can't  tell  now  who  he  was.  When  we  had 
been  there  a  little  while,  conies  in  this  unfortu- 
nate Man  at  the  Bar,  Mr.  Cranhtirne  ;  I  don't 
know  where  he  had  been  ;  but  by  his  coming  in 
(b  late,  I  fuppofe  he  had  not  din'd,  and  he  or- 
dered the  Drawer  to  get  him  fbme  Coftelets. 
This  is  all  that  I  can  fay  as  to  that  Day.  I  had 
leen  Captain  Porter  twice  or  thrice  between  that 
and  the  2  2d,  and  he  defired  me  to  be  at  Home 
on  Friday  Night  between  Eight  and  Nine,  and 
he  wou'd  lend  to  me  ;  He  did  fend,  and  I  was 
from  Home.  But  when  I  came,  I  was  informed 
his  Servant  had  been  to  Ipeak  with  me  ;  and  in 
the  Morning,  about  Eight  or  Nine  a  Clock,  Sa- 
turday the  2  2d,  he  fent  his  Servant  to  me  to  tell 
me  his  Mafter  would  Ipeak  with  me  at  his  Lodg- 
ings. I  went  to  his  Lodgings,  and  he  then  lay 
in  Maiden-Lane,  at  one  5roa;«'s  a  Surgeon :  When 
I  came  in,  he  was  in  Bed  j  and  he  told  me  in 
French,  Touts  Parties  font  frefls.  All  Parties  are 
ready.  I  underftood  all  along  that  there  were 
three  Parties  to  be  engag'd  ;  one  to  attack  the 
King's  Coach,  and  the  two  others  the  Guards  ; 
Sir  George  Barclay  was  to  head  the  firfl:,and  Porter, 
and  Koohwood,  the  reft.  M.  Porter  axok  and  drefs'd 
himfelf,  and  in  came  Mr.  Cranburne  ;  and  Mr.  Por- 
ter went  out  to  him  into  the  Dining-Room,  and 
what  he  laid  I  can't  tell :  But  loon  after  came  in 
Pendergrafs,  Mr  Keys,  and  Mr.  King,  and  then 
he  takes  Pen,  Ink,  and  Paper. 

Sir  B-  Shower.  Who  took  that  ? 

M.  De  la  Rue.  Capt.  Porter  took  Pen,  Ink,  and 
Paper,  and  writes  down  a  Lift  of  his  Party,  and 
puts  me  down  firft.  Mr.  Pendergrafs  ask'd  me  if 
I  was  the  Captain,  and  I  made  him  Ibme  Anfwer, 
but  what  in  particular  I  cannot  tell;  I  think  I 
told  him,  I  knew  of  the  Thing  before  the  moft 
did  But  I  can  remember  particularly  that  Lift 
was:  given  to  Mr.  Cranburne,  to  carry  to  Mr.  Char- 
mck  ;  upon  what  Account  it  was,  I  cannot  tell ; 
but  I  concluded,  that  Mr.  Charnock  was  to  be  ac- 
quainted with  thofe  Perlbns  that  Mr.  Porter  was 
lure  of :  And  Mr.  Porter  at  that  time  told  me  that 
he  was  dilappointed  of  Ibme  People,  and  defired 
me  to  get  him  Ibme  other  Men  in  their  Rooms ; 
and  he  lent  particularly  to  one  that  Mr.  King  pro- 
pofed  i  and  I  did  go,  and  brought  him  to  the  Bliie- 
Pojis,  where  Capt.  Porter  told  me  he  was  to  dine  ; 
and  the  Gentleman  I  went  to,  told  me  he  wou'd 
meet  me  at  the  Blue-Pofis  in  Spring-Garden.  When 
I  came  back  to  Mr.  Porters  Lodgings,  Mr.  Porter, 
and  Mr.  Pendergrafs,  and  Mr.  Okifield,  and  1,  went 
in  a  Coach  to  the.  Blue-Pofs  in  Spring-Garden;  and 
when  we  had  been  there  a  little  while,  Mr.  Cran- 
burne came  back  to  give  an  Account  of  the  Errand 
Mr.  Porter  had  fent  him  upon,  and  he  brings  this 
Lift. 

Mr.  At.  Gen.  Who  brought  it  ? 

M.  De  la  Rue.  Mr.  Cranburne  ? 

Cranburne.  Whither  did  I  bring  it  ? 

M.  De  la  Rue.  To  the  Blue-Pojis  in  Spring- 
Garden. 
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L.  C.  J.  You  nmfl  not  ail:  my  Qucftions  till 
they  have  done  with  him.  Eut  .Mr.  De  la  Rue,ict 
me  ask  you  what  Day  was  thi'-  ? 

Mr.  De  la  Rue.  '\  iiis  was  Saturday,  tl^.e  22d  of 
February  ;  and  he  told  Mr.  Porter  there  was  a  Lift 
of  Mr.  Charnock's  Men  at  the  Bottom  of  that  Lift; 
and  I  took  the  Lift  in  my  Hand,  and  there  was 
Mr.  Charnock's  Lift  of  Si\  or  Seven,  or  there- 
abouts, of  his  Party,  and  at  the  Bottom  of  it 
was  R.  C.  I  think,  for  P..obert  Charnock.  ?vlr.  Porter 
takes  Mr.  Cranburne  from  tlie  Comp-iny  into  ano- 
ther Room,  and  I  went  afcr  them,  and  he  toIJ 
Captain  Porter,  in  iny  hearing,  that  tlie  King  did 
not  go  out  that  Day.  'J  here  is  one  Thing  1  for- 
got, which  now  I  recoiled:,  and  I  am  upon  my 
Oath  to  tell  the  Truth,  and  the  whole  Truth  : 
V\  hen  I  was  at  Mr.  Porter^  Lodging,  he  told  me 
the  King  was  to  go  out ;  and  that  Mr.  Chambers, 
the  orderly  Man,  had  fent  Word,  TlMt  the  King 
relblv'd  to  go  out  between  Ten  and  Eleven. 

L.  C  7.  \\  ho  faid  lb? 

Mr.  De  la  Rue.  Mr.  Cranburne  told  me  £0  at  Mr. 
Forters  Lodgings,  I  fay  I  had  forgot  it,  but  it 
occurs  to  my  Memory  now,  that  he  told  me 
there  before  he  went  to  the  Bhie-Pofts,  that  the 
King  did  go  out  that  Day  between  10  and  11  ; 
for  Air.  Chambers,  the  orderly  Man,  had  been  with 
Mr.  Charnock  or  Sir  William  Perkins,  to  let  them 
know  lb  much.  And  afterwards  when  he  came 
back  with  the  Lift  of  Captain  Porter  s  Men,  to 
Captain  Porter  at  the  Blue-Pofis  in  the  Spring-Gar- 
den ;  there  was  at  the  Foot  of  that  Lift,  a  Lift 
of  Mr.  Charnock's  Men  in  another  Hand,  I  fuppofe 
writ  by  himfelf,  but  that  I  cannot  fwear  whofe 
Hand  it  was ;  and  Mr.  Porter  took  him  into  ano- 
ther Room,  and  then  Mr.  Craiiburne  told  him  the 
King  did  not  go  out,  and  I  believe  it  was  then 
between  1 1  and  1 2  a  Clock  ;  and  he  allb  told  Mr. 
Porter,  that  Mr.  Charnock  was  apprehenfive  the 
Thing  was  dilcovered,  and  therefore  defired  him 
to  have  a  Care  of  himfelf,  for  he  himlelf  was  re- 
folved  not  to  lie  at  home  that  Night  ;  I  think,  my 
Lord,  Mr.  Porter  did  fend  back  Mr.  Cranburne  to 
Mr.  Charnock,  I  cannot  be  pofitive  whether  he  did 
or  not,  but  1  believe  he  did  ;  becaule  I  am  fure 
Mr.  Cranburne  did  tell  Mr.  Porter,  Sir  George  Bar- 
clay would  fpeak  with  him  ;  and  Mr.  Porter  made 
Anfwer,  why  fliould  he  dcfire  me  to  go  to  him, 
when  he  knows  I  am  under  Ibme  ill  Circumftan- 
ces,  and  he  can  better  come  to  me  ?  and  I  be- 
lieve Mr.  Porter  did  fend  Mr.  Cranburne  once  again 
to  Mr.  Charnock. 

L.  C.  J.  Well,  pray  do  not  lay  any  Thing  of 
any  Matter  but  what  you  can  be  pofitive  in. 

Mr.  De  la  Rue.  But  Mr.  Porter  did  not  go  to 
Mr.  Charnock,  nor  did  Mr.  Charnock  come  to  him, 
therefore  they  ftay'd  there  and  dined  ;  and  after 
Dinner,  or  a  little  before  Dinner,  Keys  the  Truin- 
peter  came  up,  and  told  us,  that  my  Lord  ol  Ox- 
ford's Regiment  of  the  Guards  was  returned  from 
Richmond,  foaming :  Keys  went  down  Stairs  again 
to  learn  Inteligence,  as  I  thought,  and  came  up 
and  told  us  he  law  the  King's  Coaches  newly  re- 
turn'd  to  the  Mews,  and  Mr.  Cranburne  was  by  all 
the  Time  ;  I  think  this  was  before  Dinner,  and 
then  we  went  to  Dinner. 

L.  C.  J.  I  tell  you  again,  don't  Ipeak  any  Thing 
that  is  material,  but  what  you  can  be  pofitive  in. 

Mr.  De  la  Rue.  I  am  pofitive  as  to  the  Thing, 
and  that  it  was  the  22d  o^  February,  but  I  can- 
not be  pofitive  as  to  all  the  Circumftances.  After 
Dinner  there  was  the  ufual  Healths,  the  Jacobite 
U  u  u  u    2  Healths 
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Healths  to  King  James,  and  the  Prince  of  li'alcs, 
and  the  Reftoration,  and  the  like  ;  and  after  that 
1  think  it  was  Mr.  Porter  took  an  Orange  in  his 
Hand  and  fqiieez'd  it,  I  am  lure  one  in  the  Com- 
pany did,  and  drank  fomething  to  the  Rotten 
Orange,  I  cannot  very  well  remember  juft  now 
what  it  was  j  but  I  would  be  cautious  of  faying  any 
I'hing  but  what  is  Truth  ;  but  if  your  Lordfhip 
will   give  me  leave   to  recoiled:  my  felf,^  I  will 

tell  )  ou  wliat  it  was Oh  !  it  was  to  the  fqueez- 

ing  of  the  Rotten  Orange,  and  the  Health  went 
round,  and  Mr.  Cranbunie  was  in  the  Company, 
and  drank  the  Health.  But  being  difappointed  and 
fruftrated  of  the  Defign  by  the  King's  not  going 
abroad  that  Day,  and  Mr.  Pcrter  being  cautioned 
by  Mr.  Cbamock  to  take  care  of  himfelf,  and  be- 
ing told  that  Mr.  Cbarnock  would  not  lie  at  home 
that  Night,  and  the  Guards  returning  in  that 
Manner,  they  were  all  apprehenfive  that  the 
Thing  had  taken  Air,  and  the  Defign  of  Aflaflina- 
ting  the  King  was  difcovercd,  and  therefore  Mr. 
Po)Vf)"  concluded  of  going  out  of  Town  ;  feveral 
Healths  were  drunk  round,  and  I  think  about 
Two  a  Clock  he  went  out  of  Town,  and  then  the 
Company  broke  up.  This  is  what  I  can  lay  as  to 
the  Prifoner,  and  I  hope  I  have  faid  nothing  but 
what  is  Truth. 

M.  Sol.  Gen.  Then,  my  Lord,  we  defire  to 
know  whether  they  will  ask  him  any  Queftions  ? 

Mr.  Pbipps.  At  the  Time  you  lay  this  Lift  was 
given  by  Captain  Porter.,  to  Mr.  Cranburne.,  did 
Mr.  Porter  declare  to  what  purpole  the  Lift  was 
fent  ? 

Mr.  De  la  Rue.  No,  Sir,  not  a  Word  of  any 
fuch  Thing.  Mr.  Ki7i^  was  by,  and  Mr.  Pender- 
grafs  was  by,  and  I  think  Mr.  Keys  was  by,  and 
he  writ  a  Lift  of  his  Party,  putting  me  down 
Firft  ;  and  Mr.  Pendergrafs  faid  to  me,  you  are 
Captain,  and  he  gave  it  to  Mr.  Cranburne  to  carry 
it  to  Mr.  Cbarnock  ;  what  the  particular  Meflage 
I  cannot  be  pofitive  :  Indeed  I  don't  very 


well  remember  the  Meffage,but  the  Lift  was  car- 
ried to  Mr.  Cbarnock,  and  to  the  beft  of  my  Me- 
mory it  was  to  give  Mr.  Cbarnock  an  Account  what 
Men  he  was  fure  of ;  for  Mr.  Porter  told  me  of  le- 
veral  Dilappointments  he  had  had,  of  Perlbns  that 
had  promised  him  and  fail'd. 

Mr.  Pbipps.  Can  you  remember  what  Mr.  Craii- 
hurne  laid  upon  that  ? 

Mr.  De  la  Rue.  No,  I  do  not. 

Cranburne.  What  Meflage  was  that,  you  lay, 
I  brought  from  Sir  George  Barclay  .<' 

Mr  De.  la  Rue.  I  do  not  lay  that  you  brought 
any  Meflage  from  Sir  George  Barclay  ? 

Cranburne.  You  faid  that  I  brought  a  Meflage 
that  Sir  George  Barclay  would  lee  him. 

Mr.  De  la  Rue.  I  do  not  lay  {o  :  but  I  lay  that 
you  told  Mr.  Porter  that  Mr.  Cbarnock  lent  you 
with  a  MeflTage  to  let  him  know  that  Sir  George 
Barclay  was  defirous  to  lee  Mr.  Porter,  to  confer 
about  taking  care  of  themlelves. 

Cranbunie.  Did  you  hear  me  name  Sir  George 
Barclay's  Name  ? 

M.  De  la  Rue.  Yes,  I  lay  you  told  Mr.  Porter 
that  Mr.  Cbarnock  bid  you  caution  him  to  take 
care  of  himlelf,  and  that  he  would  go  that  way, 
.for  Sir  George  Barclay,  and  he,  defired  to  Ice 
him  ;  and  Mr.  Porter  laid  it  was  an  unrealbnable 
Thing  for  Mr.  Cbarnock  to  defire  it,  becaulc  they 
knew  he  was  under  Circumftances  that  it  was 
rot  proper  for  him  to  go,  and  he  wondered 
they  would  not  rather  come  to  him. 


L.  C  J-  What  time  a  Day  was  this  ? 

Mr.  Dc  la  Rue.  It  was  about  Twelve  a  Clock, 
I  think. 

L.  C.  J.  Was  it  after  fuch  time  as  the  News 
was  brought  that  the  King  did  not  go  abroad 
that  Day  ? 

Mr.  De  la  Rue.  Yes,  my  Lord,  it  was  after  that 
time. 

Mr.  Pbipps.  Were  you  with  Sir  George  Barclay 
when  he  was  here  in  England  ?  Did  you  lee  him 
here  ? 

Mr.  De  la  Rue.  I  did  not  fee  him  on  this  Side 
of  the  Water.  I  knew  him  abroad,  and  a  great 
many  other  unfortunate  Perlbns,  that  were  con- 
cern'd  in  this  Affair  j  I  knew  Ibme  of  them  here, 
and  that  they  were  concern'd  in  the  Defign,  but 
1  did  not  converle  with  many,  indeed  with  but  a 
very  few  about  it  ;  for  to  lliew  that  I  was  not  a 
Man  that  defigned  to  trapan  or  infnare  any  Man, 
I  did  never  exxhange  Tv/o  Words  about  this 
Matter  with  any  Perlbns  that  I  knew  were  con- 
cern'd in  it,  but  Sir  IFilliam  Perkins,  (and  that 
but  in  a  fmall  Meafure)  and  Mr.  Cbarnock,  and 
Mr.  Porter,  and  Mr.  King,  and  Coi. Parker  j  except 
what  paft  upon  the  22d,  between  Mr.  Porter^ 
and  Mr.  Cbarnock,  when  Mr.  Porter  lent  Mr. 
Cranburne  to  Mr.  Cbarnock.  Mr.  Cranburne  was 
one  who  Mr.  Porter  called  his  Quarter-Mafter  : 
I  know  this  Gentleman  was  commonly  depending 
upon  Mr.  Porter,  but  I  think  I  never  was  much 
in  his  Company,  I  did  not  know  what  Defign  he 
had  upon  him,  but  I  was  told  by  Mr.  Porter^ 
that  he  intended  to  make  him  his  Quarter-Mafter, 
and  I  underftood  Mr.  Porter  was  to  have  a  Troop 
of  Horfe  in  Col.  Parker's  Regiment. 

Mr.  Pbipps.  You  lay  you  knew  a  great  many 
of  them  that  were  concern'd,  but  you  dilcourfed 
and  converled  but  with  a  few  ? 

Mr.  De  la  Rue.  I  do  {o.  Sir. 

Mr.  Pbipps.  How  do  you  know  that  they  were 
concerned,  when  you  did  not  dilcourle  with 
them  ? 

Mr.  De  la  Rue.  By  Information  from  Mr  Cbar- 
7wck,  and  Mr.  Porter. 

Mr.  Pbipps.  Do  you  know  any  thing  more  of 
Mr.  Cranburne,  than  the  Lift,  and  what  you  have 
laid  already  ? 

Mr.  De  la  Rue.  I  give  you  an  Account  of  all 
that  I  do  know. 

L.  C.  J.  Anfwer  that  particular  Queftion.  Do 
you  know  nothing  more  than  what  you  have  laid? 

Mr.  De  la  Rue.  No,  my  Lord,  I  do  not  re- 
member nor  know  any  more  as  to  Mr.  Cranburne 
than  what  I  have  declared,  and  I  am  Ibrry  I  had 
Occafion  to  declare  lb  much, 

Mr.  At.  Gen.  Then  call  Mr.  Pendergrafs.  Qwbo 
ivas  [icorn.) 

Air.  Sol.  Gen.  Pray  will  you  give  my  Lord  and 
the  Jury  an  Account  of  what  you  know  of  the 
Intended  Alfafi^nation,  and  how  far  Mr.  Cran- 
burne, the  Prilbner  at  the  Bar,  was  concerned 
in  it. 

Capt.  Pendergrafs.  My  Lord,  the  1 3th  of  Fe- 
bruary laft,  I  came  out  of  HampfJnre,  Mr.  Porter 
lent  for  me  to  come  to  Town,  and  I  met  him 
that  Day  at  the  Blue-Pojh  in  Spring-Garden,  and 
there  he  told  me  of  the  Aflaffination  that  was 
to  be  done  on  Saturday  following :  The  next 
Day  we  dined  at  the  Rofc-'Ta-vern,  where  the 
Prilbner  dined  with  us,  and  we  talk'd  of  the  Bu- 
finels,  that  was  Friday  the  14^/',  and  we  were  to 
be  in  readinels  the  next  Day  to  aflhflinate  the 
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King,  as  he  was  coming  from  Kichmcnd  ;  hut 
Ibme  Company  coming  in  afterwards,  we  left  off 
the  Difcoiirfe,  and  talk'd  no  more  that  Night. 
The  next  Day  that  we  were  to  do  the  Bufintfs, 
we  met  at  the  Bluc-Pojls  in  Sprmg-C/ardeti,  and 
finding  the  King  did  not  go  abroad  that  Saturday^ 
we  dined  there  at  the  Blue-Pojis,  and  talk'd  over 
again  of  Aflaflinating  the  King,  and  the  Prifoner 
was  by  at  the  lame  time  ;  they  were  all  mightily 
concerned  the  King  did  not  go  that  Sartn-day ;  but 
when  we  had  dined  there,  we  had  no  further  Dif- 
coiirfe about  the  AlTaflination  that  Day,  but  every 
Body  was  to  prepare  againft  the  next  Saturday. 

L.  C.  J-  Was  that  agreed  upon  then  ? 

Capt.  Pendcrgrafs.  Yes  it  was,  by  all  the  Com- 
pany ;  {o  we  parted  that  Day.  Some  time  the 
next  Week  I  met  Mr.  Porter^  and  Mr.  Porter  ask'd 
me  if  I  had  a  Horleman's  Sword  ;  I  told  him  no  : 
Says  he  to  Mr.  Cranbttrne,  letCa^tsdnPendergrafs 
have  one  of  the  Horlemen's  Swords  that  you  have 
got.  Says  Mr.  Cranbttrne  to  me,  if  you  will  come 
to  my  Houle  you  fhall  make  choice  of  one  your 
felf,  for  I  have  feveral  at  home.  Said  I,  Mr. 
Cranbiirne^  I  cannot  go  that  Way,  but  I'll  take 
one  of  your  choofing,  if  fb  be  you'll  leave  it  at 
my  Lodgings  ■:  He  faid  he  would  do  ir,  and  did  ; 
he  left  it  at  my  Lodgings  in  Stiffolk- Street^  which 
Sword  I  have  flill.  The  Day  following  I  met 
him,  and  he  ask'd  me  if  I  had  received  the  Sword  ; 

1  laid  I  had  it  ;  and  he  laid,  it  was  very  well. 
After  this  I  did  not  fee  Mr.  Craiiburne  till  Satur- 
day the  22d,  at  which  Time  I  came  to  Mr.  Por- 
ter s  Lodgings  between  Nine  and  Ten  a-Clock  in  the 
Morning,  and  the  Prifoner  at  the  Bar  was  there, 
and  I  heard  Mr.  Porter  give  him  a  Meffage  to  go 
to  Sir  Ullliam  Perkins  for  fome  Horfes,  I  know 
not  how  many.  The  Prifoner  went,  and  in  fome 
Time  after,  came  back  again,  and  brought  an 
Account  that  the  King  went  out  that  Saturday  the 

2  2d  to  Richmond  ;  fo  every  Body  was  to  get  rea- 
dy :  And  Mr.  Cranburne  laid,  that  Mr.  Cbarnock 
defired  that  Mr.  Porter  would  lend  a  Lift  of  his 
Men  ;  upon  which  Mr.  Porter  wrote  a  Lift  of  his 
I^Ien,  and  gave  it  to  the  Prifoner  to  carry  it  to 
Mr.  Charnocky  and  bid  him  meet  him  at  the 
Blue-PoJis  ;  and  Mr.  Porter.,  and  Mr.  De  la  Rue, 
and  I,  took  Coach,  and  went  down  to  Spri?ig- 
GardeUj  and  when  we  came  to  the  Blue-Pojts, 
there  were  fome  Perfons  that  I  think  Mr.  De  la 
Rue  had  appointed  to  come  there  ;  the  Prifoner 
comes  thither,  and  brought  the  Lift  back,  with 
a  Lift  of  Mr.  Cbanwck's  Men  underneath.  T 
know  not  who  the  Men  were,  for  I  law  it  only 
on  the  one  Side  of  the  Table,  in  Mr.  Porter's 
Hand ;  at  the  lame  Time  the  Prifoner  brought 
an  Account,  that  the  King  did  not  go  Abroad 
that  Day,  and  prelently  after  we  had  the  lame 
Account  from  other  Hands  ;  and  Captain  Porter 
and  I  went  out  of  Town,  and  we  heard  no  more 
of  it. 

L.  C.  y.  Are  you  fure  that  he  did  agree  to  this 
Matter  before  the  15th  ? 

Capt,  Pendergrafs.  Yes,  I  am  fore  of  it,  he  a- 
greed  to  it  Friday  the  14th,  at  the  Rofe  tavern 
in  Conjerit-Garden. 

L.  C.  J.  On  the  15th,  it  feems  they  were  dis- 
appointed ;  are  you  fure  there  was  an  Agreement 
to  purfue  it  the  2 2d  ? 

Capt.  Pendergrafs.  Yes,  1  am  fure  there  was, 
my  Lord. 

L.  C.  J.  Was  the  Prifoner  there  ? 

Capt.  Pendergrafs.  Yes,  my  Lord,  I  am  fure 
that  the  Prifoner  at  the  Ear  was  there. 


Cranburne.  Pray,  Mr.  Pendergrafs,  was  there 
any  Difcourfe  about  this  'Jhing  when  I  v.'as  there? 

Capt  Pendergrafs.  Yes,  Mr.  Cranburne,  you 
cannot  but  remember  there  was. 

Cranburne.  What  Hour  did  I  come  there  orav 
Sir?  '  ^    ' 

Capt.  Pendergrafs.  Truly,  I  cannot  be  pofitive 
to  an  Hour  ;  but  you  were  there  while  the  Dil^ 
courle  was. 

Cranburne.  Whether  did  I  ftay  there  ail  the 
while,  and  who  was  in  the  Company  ? 

Capt.  Pendergrafs.  All  the  Company  broke  up 
about  fix  a-Clock,  there  was  Mr.  Kaig,  Captain 
Porter,  Mr.  Kendrick,  Mr.  Cranburne,  Mr.  Keys, 
and  my  ftlf 

Cranburne.  Was  Kendrick  there  when  I  was 
there  ? 

Capt.  Pendergrafs.  Yes,  I  am  fure  of  it  ^  I  will 
do  you  all  the  Juftice  in  the  World  that  I  can. 

Sir  B.  Sho-jcer.  You  %,  Sir,  he  did  agree  upon 
the  14th  to  this  Defign  ;  pray  what  Words  did 
he  ufo  ? 

Capt.  Pendcrgrafs.  He  did  agree,  that  we  Ihould 
attack  the  King  the  next  Day. 

Sir  B.  Shower.  Pray,  Sir,  if  you  can  recoiled 
your  felf ;  what  did  the  Prifoner  lay,  or  whether 
you  took  him  to  agree  by  being  filent  ? 

Capt.  Pendergrafs.  He  laid,  he  hop'd  we  Ihould 
execute  our  Bufincfs  the  next  Day. 

L.  C.  J.  What  Day  was  that  ? 

Capt.  Pendergrafs.  That  was  the  14th  of  Febru- 
ary, and  the  fame  Night  I  gave  Account  of  the 
Matter  to  my  Lord  Portland. 

Mr.  Phipps.  Did  he  agree  to  be  one  in  the  Exe- 
cution of  the  Defign. 

Capt.  Pendergrafs.  Yes,  he  did  i  he  difoourled 
the  Matter  to  me  himlelf 

Mr.  At.  Gen.  My  Lord,  we  have  done  with 
our  Evidence. 

L.  C.  y.  Well,  then  what  lay  you  to  it  for  the 
Prifoner  ? 

Sir  B.  Shower.  My  Lord,  what  we  have  to  lay 
on  behalf  of  the  Prifoner  in  this  Refped:  is  this: 
Here  are  but  three  Witnefles  produced,  and  as  to 
one  of  them,  De  la  Rue,  there  is  no  Evidence 
that  he  gives  your  Lordlhip  and  the  Jury,  that 
affed;s  this  Matter,  but  only  that  there  was  a 
Lift  given  by  Captain  Porter,  and  carried  by  the 
Prifoner  to  Air.  Cbarnock,  and  fo  brought  back 
again.  But  he  does  not  recollect,  nor  fwcar  to 
any  MelTage  that  was  font  from  Porter  by  the 
Prifoner  to  Mr.  Cbarnock  :  Now,  my  Lord,  the 
bare  Carrying  of  a  Note  of  Names  will  be  no 
Evidence  of  Trealbn.  Mr.  De  la  Rue  does  not 
fwear  to  any  Privity  of  the  Prifoner,  what  the 
Lift  was  for,  nor  to  the  Delivery  of  the  Lift, 
which  is  the  Overt-Adl  in  the  Indictment  j  nor 
upon  what  Account  this  Lift  was  written,  or  lent, 
or  brought  back  again,  or  any  W'ord  that  pro- 
ceeded from  Captain  Porter  to  him  upon  giving 
the  Lift,  or  any  Word  \\hen  it  was  brought  back 
again.  So  that  as  to  De  la  Rue's  Teftimony,  we 
muft  fubmit  it  to  the  Memories  and  Recolledtion 
of  your  Lordlhip  and  the  Juiy  i  we  think  he  on- 
ly proves  a  Plot  in  general,  of  which  there  is 
no  peradventure,  every  Body  is  latisfied,  that 
there  was  fuch  a  horrible  Conlpiracy :  Thole  that 
have  been  condemned  and  executed  for  ir,  have 
own'd  it,  and  fo  it  can  never  be  doubted,  but  he 
does  not  lay  any  Thing  to  affed:  the  Prifoner  at 
the  Bar  ;  for  as  to  the  Drinking  of  Healths,  and 
b.eing  prelent  when  thofe  Healths  were  drunk, 
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tho'  it  be  an  Evidence  of  Difaffedtion  to  the  Go- 
vernment, or  too  much  good  Manners  and  Com- 
pl.^ilance  to  the  Company  a  Man  is  in ;  yet  that 
Diiaffedion,  or  civil  'J  emper,  or  Complaifance,  we 
hope  are  no  Evidences  of  Treaibn.  It  is  plain  the 
Prifoner  did  depend  very  n:uch  upon  Captain 
Porter  ;  he  was  in  Truth  his  Servant  to  go  ot  his 
Errands,  and  expefted  an  Office  from  him,  God 
knows  when  ,  but  it  docs  not  appear  by  any  par- 
ticular Adion,  that  he  did  any  Thing  that  can 
be  Treaibn,  upon  Mr.  DelaRue  s  Evidence.  Then 
as  to  what  Mr.  Pcndergrafs  lays,  I  muft  confeis  his 
Evidence  comes  Home  :  For  he  fays  there  was  a 
Defmn  of  the  AflCiffination,  and  lome  Agreement 
of  the  Prifoner  to  it  ;  but  I  muft  beg  your  Lord- 
Ihip's  Favour  to  obferve,  upon  Mr.  Pendergrajs  s 
Evidence,  if  that  ftand  alone,  it  will  be  but  one 
Witnefs,  and  then  we  are  fafe  by  the  Purview  ot 
this  Acft  of  Parliament. 

L.  C  J.  Ay,  and  by  the  Law,  before  the  ma- 
king of  that  Ad. 

Sir  B.  Shovcer.  Then,  as  to  Captain  Pcrter,  1 
muft  beg  leave  to  fay,  If  our  Witnefles  are  come 
that  were  abfent  at  the  other  Tryal,  and  they 
prove  what  is  in  my  Inftrudions,  it  will  be  very 
much  queftionable,  whether  there  be  any  Credibi- 
lity due  to  his  Teftimony  :  Then  if  you  take  oft 
his  Teftimony,  there  is  only  the  Evidence  of  Mr. 
Pendergrafs  ;  and  if  he  be  to  be  believed,  to 
which  I  have  nothing  to  fay  at  prefent,  in  the  Cafe 
of  a  Man's  Life,  upon  an  Indidment  of  Treafon, 
where  the  Law  requires  two  credible  Witnefles, 
his  fingle  Teftimony  is  not  fufficient  to  convid  the 
Prifoner.  We  beg  Leave  to  call  our  Witnefles, 
and  then  we  ftiall  leave  it  to  your  Lordftiip,  and 
the  Jury. 

Mr.  Phipps.  As  to  the  particular  Overt-Ad  laid 
in  the  Indidment,  the  carrying  about  the  Lift, 
only  Mr.  De  la  Rue  fpeaks  to  it,  and  Sir  Bartholo- 
meiv  Sbozter  has  given  it  an  Anfwer,  and  I  fhall 
not  repeat  it. 

L.  C.  J.  Look  ye,  for  that,  if  any  one  Overt- 
Ad  is  prov'd  by  two  W  icnefles,  it's  well  enough. 

Mr.  Sol.  Gen.  Befides,  they  miftake,  my  Lord, 
extreamly  ;  for  Captain  Porter,  and  Mr.  Pender- 
grafs, fpeak  both  of  them  to  that  Particular, 
as  to  the  Lift. 

Sir  B.  Sboiver.  We  do  not  deny  it ;  the  Quefti- 
on  is.  Whether  you  have  two  credible  Wit- 
nefles ? 

Cranhurne.  Pray,  Mr.  Pendergrafs,  do  you  re- 
member what  Captain  Porter  laid  to  you,  and  I, 
when  we  came  down  to  the  Blue-Pojls,  leaning 
upon  the  Rail  ? 

Capt.  Pendergjrafs.  Indeed,  Sir,  I  do  not. 

Craiilntrne.  I  would  have  you  recoiled  your  felf  j 
as  we  flood  againft  the  Rails  in  Spring-Garden, 
when  we  came  down  from  the  Bliie-Pofis,  after 
the  Defign  miicarry'd,  Mr.  Porter  faid,  Mr.  Char- 
nock,  and  they,  might  thank  themfelves  if  it  were 
dilcovered  ;  For,  lays  he,  /  nenjer  comvuinicated  a 
IVord  of  this  'Thing  to  any  of  my  Party. 

Capt.  Pendergrafs.  Indeed  I  don't  remember  a 
Word  of  it.  Sir. 

Mr  Phipps.  My  Lord,  we  have  one  Peace  of 
Evidence  to  offer  againft  the  Teftimony  of  Cap- 
tain Porter  :  He  lays.  That  he  Cent  Cranbiirne  with 
Gmn  from  the  Cock-pit  to  fee  for  Hackney-Hor- 
les,  and  that  Cranhurne  came  to  him  to  the  Sun- 
Tavern,  and  there  they  had  Ibme  Dilcourfe  about 
executing  the  Defign  the  next  Day ;  and  being 
ask'd  who  was  by,  when  he  communicated  the 


Defign  to  Cranhurne,  and  particularly.  Whether 
Mr.  Gtinn  was  by  ?  He  lays  he  came  in  afterwards, 
but  was  not  there  at  the  Time  of  the  Commur,ica- 
tion  about  the  Defign.  Now  we  Ihall  prove  that 
Gunn  came  in  with  the  Prifoner,  and  was  with 
him  all  the  Time,  and  there  was  no  fuch  Dif- 
courie  happen'd. 

Sir  B.  Shower.  Call  Jeffery  Gunn,  and  Mary 
Gerrard.  \jthey  appeared.^ 

Your  Lordftiip  will  obferve,  what  Captain  Porter 
fwore.  That  he  went  in  to  the  Room  to  Cranbiirne, 
and  Gunn  was  not  there :  Now,  if  we  falfifie  him 
in  that  Particular,  we  fhall  lubmit  to  your  Lord- 
Ihip  how  far  he  is  to  be  believed  in  the  reft. 

Mr.  At.  Gen.  Pray,  Sir  Bartholomew,  ask  your 
Witneifes  what  you  will,  but  make  no  Defcants 
upon  their  Evidence  till  you  have  heard  them. 

^hen  the  t-wo  Witneffes  were  fworn. 

L.  C.  J.  Well,  look  ye,  you  are  both  upon  your 
Oaths,  Confider  what  you  lay,  Ipeak  the  Truth, 
and  tell  all  that  you  know,  and  nothing  but  the 
Truth.     Which  do  you  begin  with  ? 

Mr.  Phipps.  Jeffery  Gunn :  Pray,  Mr.  Gunn, 
did  you  go  to  the  Suu-Tavem  at  any  Time  with 
Mr.  Cranhurne  ? 

Gunn.  Yes,  I  did. 

Mr  Phipps.  What  Day  of  the  Month  was  it  ? 

Gunn.  I  cannot  pofitively  tell  the  Day,  it  was 
of  a  Friday. 

Sir  B.  Shower.  Was  it  of  a  Friday,  in  February^ 
or  January  ? 

Gunn.  It  was  in  February. 

Mr.  Phipps.  Was  it  before  the  Plot  broke  out? 

Gunn.  Yes,  It  was. 

Mr.  Phipps.  How  long  was  it  before  the  Plot 
broke  out  ? 

Gunn.  I  cannot  tell  that,  truly. 

Mr.  Phipps.  Whence  did  )'ou  go  ? 

Gunn.  I  was  at  the  Cock-Pit,  and  I  went  from 
thence  to  the  Sun-Tavtrn. 

Sir  B.  Shower.  Whom  did  you  meet  there  ? 

Gunn.  I  law  Captain  Porter  there. 

Sir  B.  Shower.  What  Room  were  you  in  ? 

Gunn.  We  went  into  a  Room  next  the  Street. 

Sir  B.  Shower.  Who  was  there  with  you  > 

Gunn.  There  was  Mr.  Cranburne,  and  I,  and 
Mr.  Keys. 

Sir  B.  Shower.  How  long  was  it  before  Mr. 
Porter  came  in  to  you  ? 

Gunn.  He  came  in  about  Haifa  Quarter  of  an 
Hour  after  I  was  there. 

Sir  B.  Shower.  Were  you  there  from  the  Begin- 
ning till  Mr.  Cranhurne  went  away. 

Gunn.  Mr.  Cranhurne,  and  I,  went  from  the 
Cock-Pit  together. 

Sir  B.  Shower.  How  long  did  you  ftay  there  ? 

Gunn.  I  was  there  about  an  Hour  and  a  half. 

Sir  B.  Shower.  Were  you  out  of  the  Room  at 
all  in  that  Time  ? 

Gunn.  Yes,  I  was  out  of  the  Room  once. 

Sir  JS.  Shower.  How  long  were  you  out  of  the 
Room  ? 

Gunn.  I  went  Home  to  my  Lodging. 

Sir  B.  Shower.  Were  you  ever  with  Mr.  Cran- 
hurne at  the  Sra-Tavern  at  any  Time  befides  this  ? 

Gunn.  Never  in  my  Life. 

Sir  B.  Shower.  Whom  did  you  leave  with  him 
when  you  went  out  ? 

Gmm.  Capt.  Porter ,  and  Mr.  Keys^  as  I  remem- 
ber. 
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Sir  S.  Shower.  Wei'e  you  there  before  Captain 
porter  came  to  him  ? 

Gumi.  I  was  with  Mr.  Cranburne,  and  Captain 
Porter  came  in  about  a  Quarter  of  an  Hour  after  ^ 
we  came  from  the  Cock-Pit  together. 

Sir  B.  Sho-wer.  Pray  recolledk  your  fe!f,  and  tell 
Us  upon  your  Oath,  were  you  there  when  Capt. 
Porter  came  in  ? 

Gimn.  Yes,  I  think  I  was  there  when  Capt. 
Porter  came  in. 

Sir  B.  Shower.  Did  you  go  and  leave  him  there  ? 

Giimi.  We  went  all  out  together.  I  was  there 
about  an  Hour  and  half 

L.  C.  J.  Nay,  but  you  faid  you  were  abfent 
fbme  Time. 

Gtwn.  I  went  Home,  and  came  back  again. 

Sir  B.  Shower.  When  you  went  Home,  did  you 
leave  Mr.  CmniHrne  behind  you  ? 

Ginm.  Yes,  I  think  fb. 

Mr.  Phipps.  Did  you  leave  Captain  Porter  with 
him  ? 

Guun.  I  think  Capt.  Porter  was  with  him  then. 

Mr.  Phipps.  But  upon  your  Oath,  was  you  in 
Company  with  Mr.  Cranburne  at  the  &'K-Tavern, 
when  Capt.  Porter  came  firft  in  ? 

Gunn.  Capt.  Porter  went  in  and  out  leveral 
Times. 

Sir  B.  Shower.  Did  you  fee  Capt.  Porter  before 
you  went  to  your  own  Houfe  ? 

Gumi.  Yes  {iire. 

Mr.  Phipps.  Then  it  cannot  be  true  what  Mr. 
Porter  lays,  that  Gtmn  did  not  come  in  till  after- 
wards. 

Mr.  At.  Gen.  Now  Mr.  Gunn  I  would  ask  you  a 
Queftion  or  two  firft.  Were  you  there  all  the  while 
that  Mr.  Cranbtirne  was  there,  or  did  you  go 
Home? 

Gtmn.  I  went  Home. 

Mr.  At.  Gen.  Did  you  come  back  again  ? 

Gunn.  Yes,  I  went  Home  and  eat  Ibme  Vidtuals. 

Air.  At.  Gen.  How  long  were  you  ablent  ? 

Gtmn.  I  came  back  in  half  a  quarter  of  an  Hour. 

Mr  At.  Gen.  How  far  is  it  to  your  Houfe  ? 

Gunn.  'Tis  not  above  loo  Yards. 

Sir  B.  Shower.  Did  Mr.  Porter  come  in  to  you 
before  you  went  Home,  when  you  firft  came  in 
with  Crcinburue. 

Gtmn.  He  came  in  after  we  were  in  the  Room. 

Mr.  Phipps.  Capt.  Porter  laid,  when  he  came 
into  the  Room  Gimn  was  not  there. 

L.  C.  y.  He  did  not  lay  pofitively,  but  as  he  re- 
member'd  j  now  I  would  ask  you  a  Queftion  or 
two. 

Sir  B.  Shower.  Pray  my  Lord,  our  Inference  from 
this  Evidence  is  this :  Capt.  Porter  lays,  that  upon 
Friday  the  21ft  of  February  he  was  with  Cran- 
burne at  the  Suji-Ta\crn,  and  out  of  one  Room 
into  another  he  came  to  Mr.  Cranburne,  and  talk'd 
with  him  of  this  Defign,  and  after  that  Gunn  came 
in  to  the  Room,  after  the  Communication  was 
over :  Now  this  Man  Hvears  he  went  from  the 
Cock-Pit  with  Mr.  Cranburne,  he  was  with  him 
in  the  Room  at  firft  when  Capt.  Porter  came^ 
Ibme  Time  afterwards  he  went  to  his  own  Houfe, 
and  left  Captain  Porter  with  Mr.  Cranburne,  and 
came  back  again,  and  they  came  away  together  : 
Now  we  lay,  thele  two  are  inconfiftent ;  for  Capt. 
Porter  fwears  that  Gunn  was  not  there  till  after  the 
Communication  was  over. 

L.  C.  y.  As  he  remembers. 

Mr.  Phipps.  Nay,  I  think  he  was  pofitive  he 
came  in  afterwards. 


he  was  not  pofitivcj 


L.  C.  y.  As  I  remen)ber 
but  call  Capt.  Porter  again. 

Mr.  Phiffs.  When  you  came  back  from  your 
Houle,  who  were  in  the  Room  ? 

Gtmn.  The  lame  Company  as  I  left,  as  far  as  J 
remember. 

Mr.  Mount a^ue.  Was  Capt.  Porter  in  the  Room 
when  you  came  back  ? 

Gnmi.  Indeed  I  can't  direftly  tell,  I  believe  he 
was. 

L.  C.  y.  Pray  oblerx-e  what  your  Witnefs  fays : 
He  fays,  Capt.  Porter  came  in  and  out,  and  was 
there  feveral  Times  before  he  went  away. 

Gunn.  Yes,  my  Lord,  he  was  fb. 

L.  C.  y.  And  you  were  abfent  fome  Time,  but 
were  you  there  fbme  Time  before  Porter  came  in  ? 

Gi'.mi    Yes,  I  believe  I  was. 

^hen  Capt.  Porter  came  in. 

Mr.  At.  Gen.  Look  ye,  Capt.  Porter,  you  fee 
that  Man  there  ? 

Capt.  Porter.  Yes. 

Mr.  At.  Gen.  Pray  give  an  Account  of  what 
you  know  of  that  Man's  coming  in  to  you  at  the 
.5/.'?/-Tavern. 

Capt  Porter.  I  came  feveral  Times  out  of  Sir 
George  Barclay's  Room  into  theirs,  and  to  the  belt 
of  my  Remembrance,  Mr.  Cranburne  was  there 
before  Gunn  came  in. 

Sir  B.  Shower.  Do  you  remember  whether  the 
firft  Time  that  you  went  out  of  Sir  George  Bar- 
clay's  Room  to  Ipeak  with  Mr.  Cranburne,  Mr. 
Gunn  was  there  ? 

Capt.  Porter.  To  the  beftof  my  Remembrance 
he  was  not  j  to  the  beft  of  my  Remembrance 
Mr.  Gufin,  I  law  Mr.  Cranburne  in  the  Room  be- 
fore you  was  there. 

Sir  B.  Shower.  Did  not  you  order  Gtmn  to  come 
with  him  to  the  A/K-Tavern  ? 

Capt.  Porter.  Yes,    Sir  I  did. 

Sir.  B.  Shower.  Can't  you  tell  whether  they 
came  together  ? 

Capt.  Porter.  I  was  not  in  the  Room  when  they 
came  in  firft,  but  to  the  beft  of  my  Remembrance 
he  was  not  there  when  I  came  in  the  firft  Time. 

L.  C.  y.  Now,  Gmm,  you  hear  what  Capt.  Por^ 
ter  lays,  before  you  went  away  to  your  own  Houfe 
did  Mr.  Porter  come  into  the  Room  to  you  ? 

Gtmn.  Indeed  my  Lord  I  am  not  pofitive,  I 
think  he  did. 

Mr.  At.  Gen.  Neither  of  them  is  pofitive,  and 
it  is  a  Circumftance  not  very  material  ^  for  it 
leems  he  was  ablent,  and  then  the  Difcourle 
might  be. 

L.  C.  y.  No,  it  is  not  material,  but  you  lee 
upon  a  ftridt  Examination  what  it  comes  to  ? 

Sir  B.  Shower.  They  are  agreed  upon  it  I  per- 
ceive, to  be  pofitive  on  neither  Side. 

Mr.  Phipps.  Mr.  Cranburne,  pray  ask  Mrs. 
Gerrard  what  you  have  a  mind. 

Cranburne.  Pray  what  do  you  know  of  Capt. 
Porter's  going  out  in  Dilguile,  and  wearing  lalfe 
Hair  and  "Vizards,  and  going  upon  the  Highway, 
and  luch  things  ? 

Gerrard.  I  know  not  what  Mr.  Cranburne 
means :  Cat  which  the  People  laugh' d.) 

Sir  B.  Shower.  It  is  no  laughing  Matter,  when 
a  Man  is  upon  his  Life. 

L.  C.  y.  No,  no,  let  him  have  fair  Play  ;  An- 
fwer  the  Queftion, 
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Cfanhmue.  Do  you  know  any  thing  of  your 
l^lafter's  going  abroad  in  Difguiles  ? 

Gerrard.  I  do  not  know  any  thing  of  my  Mal^ 
ter's  going  upon  the  High-way. 

L.  C  J.  Did  he  go  out  with  Vizards,  or  any 
fuch  Things  ? 

Gerrard.  I  never  faw  him  wear  a  Vizard  or 
falfe  Beard  in  my  Life,  but  he  had  once  a  Patch 
on  when  he  was' forced  to  keep  out  of  the  way, 
upon  the  Account  of  the  Dog-Tavern  Bufmefs  in 
Drnry-Lcvis. 

Mr.  Vhipps.  See  if  Mr.  Ed-ward  Bottchier  is  here. 
(iJe  ivas  caird,  but  did  not  appear  J 

Sir  B.  SJmver.  Call  Mrs.  Burton,  ('which  -was 
done,   but  pe  did  not  appear.) 

Mr.  Phipps.  Is  IVilUam  Hardyman  here  ?  (He 
•was  caWd,   but  did  not  appear.) 

Sir  B.  Shower.  Then  call  Simon  Dawfvu,  and 
we  have  done,     (which  was  done.) 

Cryer.  They  are  all  call'd,  but  they  do  not 
appear. 

Sir  B.  Shower.  My  Lord,  we  muft  fubmit  it 
to  your  Lordfhip's  Directions  upon  the  Evidence 
that  has  been  given,  as  to  the  Credibility  of  thefe 


It  was  agreed  by  you  all  to  do  it  the  22d  ;  and 
Mr.  Pendergrafs  iays,  when  you  were  dilappoint- 
ed  the  15th,  you  all  agreed  to  purfue  the  lame 
Defign  the  Saturday  following. 

Cranhuitic.  My  Lord,  I  did  not  dine  at  the 
Blue-Pofis  that  Day. 

L.  C.  J.  But  you  were  there  ;  I  think  indeed 
Mr.  Pendergrafs  fays  you  came  in  after  Dinner, 
and  had  fome  Steakes. 

Cranuurne.  I  never  heard  diredtly  nor  indire(9:- 
ly  of  this  Defign,  till  what  I  heard  them  fwear"^ 
here. 

L.  C.  J.  Gentlemen  of  the  Jury,  you  do  under- 
ftand  for  what  Crime  this  Prilbner  ar.  the  Bar  is 
Indidted :  It  is  for  High-Trealo.,  in  Deiigning 
and  Compafling  the  Deach  of  •  he  King,  which  was 
to  be  effedted  by  an  AfTtifiination,  in  the  moft  bar- 
barous and  wicked  Ivianncr,  that  any  Attempt  of 
that  Nature  can  pofllbly  be  made,  being  to  fur- 
prife  the  King,  and  murder  him  in  his  Coach. 

1  he  Queftion  Gentlemen  is,  whether  this  Pri- 
ibner  be  Guilty  of  this  Crime  or  no ;  there  have 
been  three  Witneffes  produced  that  have  given 
Evidence  asiainft  him,  Capt.  Porter,  Mr.  De  la 


Witnefles,  and  whether  what  Capt.  Porter  fays.     Rue,  and  Mr.  Pendergrafs ;  and  they  do  all  tell 
and  what  (?//;;;/ fays  be  confiftent  ;  ib  that  you  can  '      ^"^  '    "-  -  ^-''- 

be  fatisfied  there  are  Two  Lawful  Credible  Wit- 
nefles to  prove  any  Overt-Act. 

L.  C.  J.  Yes  furc,  but  I  would  have  you  debate 
it,  if  you  believe  there  be  any  thing  in  it. 

Sir  B.  Shoiver..  1  fubmit  it  to  your  Lordlhip's 
Diredlions. 

L.  C.  J.  The  Queftion  is.  Whether  I  fhould 
give  any  Diredtions  at  all  or  no,  or  whether  there 
be  any  Occafion  for  it  ? 

Cranburne.  1  declare  this  openly  before  this  Ho- 
nourable Court,  and  fb  many  Noblemen  as  are 
here,  that  Mr.  Porter  never  made  me  acquainted 
with  this  Defign,  till  what  he  fwore  here. 

L.  C.  y.  I  can't  tell,  'tis  fworn  by  two  Wit- 
nefles. 

Cranhurne.  I  do  declare,  tho'  Capt.  Pendergrafs 
lays  he  does  not  remember  it,  that  Capt.  Porter 
did  declare  in  Spring-Garden  the  22d,  when  he 
came  out  of  the  Elue-Pofls  by  the  Rails,  if  this 
Defign  milcarry,  fays  he,  Mr.  Charnock,  may 
thank  himielf ;  for  I  never  communicated  this  Se- 
cret to  any  of  my  Friends. 

L.  C.  J.  But  hark  ye,  do  you  confider  what 
you  lay,  if  this  Defign  milcarry  :  Pray  what  De- 
fign was  that  ? 

Cranburne.  He  never  named  any  thing  but  the 
Defign,  he  did  not  fay  what  it  was. 

L.  C.  J.  But  why  were  you  imploy'd  to  cany 
a  Lift  from  Capt.  Porter  to  Mr.  Charnock,  and  to 
bring  a  Lift  back  again  from  him  to  Capt.  Porter  ? 

Cranburne.  I  did  carry  the  Note,  but  there  was 
nothing  mention'd  what  the  Lift  was  for. 

L.  C.  y.  Then  you  were  there  on  Friday  the 
14th,  and  there  the  Defign  was  propoled  to  AlTaf- 
finate  the  King  the  next  Day,  and  you  engag'd  in  it. 

Cranburne.  Not  a  Word  of  it  true,  my  Lord. 

L.  C.  y.  Aye  but  Mr  Pendergrafs  fwears  it,  and 
that  you  were  hearty  in  the  Matter,  and  hop'd 
you  fhould  do  your  Bufinefs  the  next  Day- 

Cranburne.  I  can't  help  it  if  he  does  fwcar  it. 

L.  C.  y.  Then  you  were  at  the  Meeting  at  the 
Sun-TaxtYn  the  21  ft. 

Cranhurne.  My  Lord  you  hear  what  Gunn  fays. 

L.  C.  y.  As  to  that  they  arc  neither  of  them 
pofitivc,  but  you  did  there  promile  and  undertake 
the  Matter,  that  Capt.  Porter  is  pofitivc  in,  that 


you,  that  there  was  fuch  a  Defign  on  foot  to  Af- 
lafiinate  the  King,  as  he  came  from  Hunting  at 
Richmond,  after  he  came  on  this  Side  the  Water, 
in  the  Lane  between  Brentford  and  Sf'urnbani-Greeii. 
There  were  diverle  Perlbns  ingaged  in  tliis  De* 
fign,  which  Sir  George  Barclay  was  come  from 
France  to  promote  and  manage :  Capt.  Porter,  as 
it  does  appear  upon  his  Evidence,  was  a  Perfbn 
that  was  principally  ingag'd,  and  at  that  Time 
was  hearty  in  the  Profecution  of  it. 

As  to  Mr.  Cranburne,  Capt.  Porter  tells  you  he 
was  a  Man  that  he  had  had  a  long  Acquaintance 
with,  and  had  imployed  him  and  defigned  to  im- 
ploy  him  as  an  Officer  under  him,  in  caie  a  Revo- 
lution happened,  which  it  feems  about  that  TiiTie, 
and  fbme  time  i^efore  it,  was  expected.  Captain 
Porter  was  to  have  been  a  Captain,  and  I  think  he 
defigned  to  promote  Cranburne  to  be  his  Quarter- 
mafter  ;  and  he  lent  him  to  buy  Arms  ;  and  Pre- 
parations were  made  for  that  Bufinefs  ;  but  that  is 
not  the  Thi)-ig  that  we  are  now  upon,  the  Matter 
that  now  properly  fails  under  our  Confideration, 
is  this ;  I'he  Coming  over  of  Sir  George  Barclay, 
the  latter  iliid  of  yanuary,  or  the  Beginning  of 
February  laft,  upon  which,  as  it  ieems,  Mr.  Porter 
was  engaged  ^  and  having  an  Intereft  in  this 
Cranburne,  and  there  being  Horfes  to  be  furnifh'd 
to  attack  the  King  and  his  Guards  about  T'urnbam- 
Green,  this  Man,  Cranburne,  was  a  Perfbn  that 
was  ingaged  to  be  one  of  the  Horle-men  that 
were  to  make  the  Attack,  and  he  tells  }ou  that 
he  did  imploy  him  to  provide  Horles  and  Swords, 
and  to  prepare  the  Piftols,  and  that  he  did  In- 
gage  in  it,  and  particularly  that  the  Defign  was 
to  be  executed  on  Saturday  the  15th  o(  February, 
and  that  he  was  then  ready  to  go  with  Capt.  Por- 
ter ;  but  on  that  Saturday  the  King  did  not  go 
abroad,  whereby  the  Defign  was  dilappointed  for 
that  Time  :  Afterwards  there  was  a  Meeting  at 
the  Sw;- Tavern  in  the  Strand,  where  he  met  witli 
Sir  George  Barclay  and  others  of  them,  and  there 
comes  to  that  Tavern  Mr.  Cranburne  and  others, 
and  they  were  in  another  Room,  and  Capt.  Por- 
ter lays  he  came  to  them,  and  did  dilcourle  about 
purfuing  the  Defign  the  very  next  Day,  which 
was  agreed,  and  Cranburne  was  ready  to  go  the 
next  Day. 

Then 
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for  High-Treafon. 


Then  he  tells  you  further,  that  thi.  lie^t  Day 
being  Saturday  the  2 2d,  the  lecoiid  Time  that  this 
Aflafiination  was  to  have  been  Executed,  upon 
the  Defive  of  Mr.  Chariiock,  who  was  a  Pcrfbn  alio 
that  was  ingag'd  in  this  Defign,  Captain  Porter 
Vrites  a  Lift  of  the  Men  he  could  bring,  and  fcnt 
it  by  Cranburne  to  Charmck  ;  Cranbtiriie  carrier  the 
Lift  to  Mr.  Charnock,  and  brings  it  back  again 
with  an  Addition  of  the  Names  of  Mr.  Cbarnock's 
iMen  underneath. 

Mr.  De  la  Rtie  is  called,  and  he  fvvears  to  that 
very  Circumftance,  that  Mr.  Cranburne  was  fent 
by  Capt.  Porter  with  a  Lift  to  Mr.  Charnock^  and 
brought  it  back  again  from  Mr.  Charnock^  with 
an  Addition  of  other  Names. 

Then  Mr.  Pendergrafs  tells  you,  that  he  was  with 
this  Mr.  Crcmbtirne^  the  Frilbner  at  the  Bar,  the 
fourteenth  of  February^  and  there  was  a  Difcourle 
of  going  in  purluance  of  this  Defign  the  next 
Day,  and  the  Prilbner  agreed  to  it,  which  he  is 
pofitive  in  :  He  tells  you,  that  when  they  were 
difappointed  the  15th,  being  at  the  Bhie-Pojis, 
they  then  agreed  to  purfue  it  the  next  Saturday  ; 
Cranburne  was  one  of  them  that  agreed. 

Capt.  Porter  and  De  la  Rue  informs  you  that 
Healths  were  drank  to  the  late  King,  and  the 
late  Queen,  and  the  Prince  of  Wales,  as  they 
called  him,  and  then  at  length,  as  the  concluding 
Health,  Capt.  Porter,  or  Ibme  of  them  in  the 
Company,  having  an  Orange  in  his  Hand,  fqueez'd 
it,  and  drank  a  Health  to  the  fqueezing  of  the 
Rotten  Orange,  which  was  pledg'd  by  all,  and 
particularly  by  Mr.  Cranburne,  as  is  prov'd  by  both 
Capt.  Porter  and  De  la  Rtie. 

So  that  now  Gentlemen  1  muft  leave  it  to  you, 
whether  this  is  not  Evidence  fufficient  to  prove 
this  Man  Guilty  of  the  Treafbn  whereof  he  is  In- 
did:ed,  that  is,  of  Defigning  and  Intending  the 
Aftaflination  of  the  King,  and  being  engaged  as 
a  Party  to  execute  this  Defign,  whenever  there 
was  an  Opportunity. 

The  Council  infift  upon  it,  on  the  Behalf  of 
the  Prilbner,  that  what  Capt.  Porter  lays  is  not 
Evidence :  In  the  firft  Place  they  urge  that  he 
is  not  a  Man  of  Credit,  for  they  have  mentioned 
that  he  uled  to  be  dilguiled,  and  wear  a  Vizard 
Mask,  and  go  abroad  under  odd  Circumftances, 
and  therefore  his  Reputation  they  hope  is  not 
good  enough  to  make  him  a  credible  Witnels 
againft  the  Prilbner ;  Now  the  Prilbner's  Wit- 
nels being  produced,  la}s  he  never  knew  him  go 
in  Dilguile,  or  wear  a  Vizard  Mask,  but  once 
he  wore  a  Patch,  becaule  he  was  under  Ibme  ill 
Circumftances  about  a  Riot  in  Drury-Lane  ;  eve- 
ry Body  underftands  what  the  Meaning  of  that 
was,  his  drinking  of  Healths  at  a  riotous  AlTem- 
bly,  upon  the  nth  oijune,  and  he  being  under 
Ibme  Profecution  for  that,  occafioned  him  to  wear 
that  Dilguile,  but  it  was  not  done  to  hinder  any 
Perlbn,  or  do  any  Milchief 

But  then  lay  they  he  is  miftaken  in  his  Evi- 
dence, of  the  Meeting  at  the  Siin-Ta.\'crx\  the  21ft 
of  February,  the  Day  before  the  laft,  that  this 
Defign  was  to  have  been  executed,  for  whereas 
he  fays,  that  Gunn  was  not  there  when  he  came 
to  them,  yet  Gttun  was  in  the  Company  at  that 
Time,  and  whereas  he  fwears  pofitively  that 
they  dilcourfed  of  going  upon  the  fame  Defign 
to  Aftallinate  the  King  the  next  Day,  as  was 
agreed  the  Saturday  before  ;  Gunn  heard  no  fuch 
Difcourle.  Gunn  is  called,  and  he  tells  you  he 
did  come  to  the  ^/.';;-Tavern  at  that  time,  with 
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Cranburne  and  Capt.  Porter,  he  came  into  the 
Room,  and  he  heard  no  fuch  Dilcourle.  They 
did  open  it  indeed  that  Gunn  had  been  there  all 
the  while,  and  if  i'o,  then  if  there  had  been  fuch 
a  Difcourle  he  mult  have  heard  it.  Gunn  has 
been  Examined,  nnd  does  tell  you  he  was  not 
there  all  the  while,  but  went  out  and  was  ablent 
for  l()mc  Time,  about  half  a  quarter  of  an  Hour. 

'I  hey  have  made  a  Queftion  whether  Captain 
Porter  came  in  when  Gunn  was  there,  he  lavs 
truly  he  thinks  that  Capt.  Porter  did  come  into 
the  Room  while  he  was  there,  before  he  went 
our,  but  he  cannot  tell  certainly,  he  was  there 
Ibme  Time,  while  he  was  there.  'I'hen  Captain 
Porter  was  called  ag.iin,  and  Capt.  Porter  does  lay 
he  knows  Gtinn  was  there,  but  whether  he  was 
there  at  that  Time  he  came  in,  he  cannot  fay 
pofitively  ;  but  Gunn  fays  Capt.  Porter  was  going 
in  and  out  leveral  times,  as,  Porter  layshimlelf  j 
and  Gunn  was  abfent  for  fome  part  of  the  Time. 
So  that  I  cannot  lee  any  fort  of  Contradiction 
between  the  Evidence  that  Porter  gi\-es,  and  the 
Evidence  that  Gunn  gives  ■  the  one  is  uncertain, 
and  i^o  is  the  other  as  to  that  Circumftance. 

But  Gentlemen,  they  would  infer,  that  if  there 
was  any  fuch  Difcourle  while  Gunn  was  there  it 
muft  be  of  necefl^ity  that  Gunn  muft  have  heard 
it  ;  but  it  is  not  necelHuy  the  Dilcourle  Ihould 
be  when  Gunn  was  there  :  Capt.  Porter  fwears  po- 
fitively that  there  was  fuch  a  Dilcouife  of  going 
the  next  Day  to  purfue  the  Defign,  and  he  fays 
he  thinks  Gunn  was  not  prelent  at  that  Time 
when  the  Dilcourle  was,  and  Gunn  fays  he  was 
ablent  Ibme  part  of  the  Time. 

And  lb  I  muft  leave  it  to  you  ;  upon  the  whole 
Tvlatter,  if  Mr.  Cranburne  the  Prilbner  at  the  Bar 
did  conlent  and  agree  to  ad  in  this  bloody  and 
wicked  Defign,  then  you  are  to  find  him  Guilty  ; 
if  you  are  not  latisfied  of  that  upon  the  Evidence 
you  have  heard,  or  you  think  there  is  any  Incon- 
fiftency,  or  Incoherence  in  the  Teftimony  on  the 
one  fide,  and  the  other  ;  and  that  there  is  good 
Realbn  to  disbelieve  the  Evidence  againft  the 
Prilbner,  then  you  are  to  acquit  him.  You  ha\e 
heard  your  Evidence,  and  you  had  beft  confider 
of  it. 

CI-  of  the  Cro-jun.  Who  keeps  the  Jury  ? 

Cryer.  There  is  an  Officer  Sworn. 

^be?i  the  Jury  withdrew  to  confider  of  their  Ver- 

di[f,  and  about  a  garter  of  an  Hour  after 

Returned. 

CI.  of  Ar.  Gentlemen,  anl\ver  to  your  Names, 
"John  Caine. 

Mr.  Catne.  Here.  (Andfo  of  the  Refi.J 

CI.  of  Ar.  Are  you  all  agreed  of  your  Verdid  ? 

Jury.  Yes. 

CI.  of  Ar.  Who  Ihall  fay  for  you  > 

Jury.  Foreman. 

CI.  of  Ar.  Charles  Cranbuwe,  hold  up  thy 
Hand,  f  which  he  did. J  Look  upon  the  Prilbner  ; 
how  lay  you,  is  he  guilty  ot  the  High-Trealba 
whereof  he  ftands  indided,  or  not  guilty  } 

Foreman.  Guilty. 

C/.  of  Ar.  What  Goods  or  Chattels,  Lands  or 
Tenements,  had  he  at  the  Time  of  the  Treafbn 
committed,  or  at  any  Time  fince  ? 

Foreman.  None  to  our  Knowledge. 

CI.  of  Ar.  Then  hearken  to  your  Verdidl  as  the 
Court  has  recorded  it.  You  lay  that  Charles 
Cranburne  is  guilty  of  the  High-Trealbn  whereof 
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he  (lands  indited,  but  that  he  had  no  Goods,^  L  C-?.  We  cannot  do  it,  unlefs  the  Jury  be 

rLVtels    Lands,  or  Tenements,  at  the  Time  ot  full  without   them ;  if  you  come  early,  we  fhall 

the  High-Treaibn  committed,  or  at  any   Time  dilpatch  you  prefently. 

fmcc    to  your  Knowledge,  and  lb  you  lay  all.  ,     n    /-                *u      r        ,     t, 

iincc,  n' /  ^                    t>  3  y-y^^^^  ^;,^  pyij-gjiey  ^^j  f^^^„  fro'iH  tljc  Bar, 

W  C^hte  My  Lord  the  Jury  humbly  defires  and  the  Court  adjourned  till  Seven  a-Chck 

they  may  be  difcharged  'from  their  Attendance  to  the  next  Mormng. 

morrow. 
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i  H I S  Pay  the  Juftice  of  Oyer  and 
Terminer  holden  for  the  County  of 
Middle fex^  met,  and  the  Court  was  re- 
fum'd  by  Proclamation  in  ufual  Form. 
Clerk  of  the  /Arraignments.  Keeper 
o(  Newgate,  fet  Robert  Loivick  to  the  Bar,  (which 
was  done.)  You  the  Prifoner  at  the  Bar,  Robert 
Lowick,  thofe  Men  that  you  Ihall  hear  called  and 
perlbnally  appear,  are  to  pafs  between  our  Sove- 
reign Lord  the  King  and  you,  upon  Trial  of 
your  Life  and  Death  ;  if  therefore  you  will  chal- 
lenge them,  or  any  of  them,  your  Time  is  to  fpeak 
unto  them,  as  they  come  to  the  Book  to  be  Sworn, 
and  before  they  be  Sworn. 

Mr.  MompeJJou.  If  your  Lordfhip  pleafes  to  fa- 
vour me  with  one  Word  for  the  Prifoner  at  the  Bar, 
I  fhall  not  trouble  your  Lordfliip  with  any  Thing 
that  was  urged  by  the  Gentlemen  that  were  of 
Council  Yefierday,  but  I  (hall  rely  upon  fomcthing 
that  has  not  yet  been  fpoken  to.  My  Lord,  they 
have  not  laid  any  Time  or  Place  where  the  Conftnt 
or  Agreement  was,  for  the  foity  Men  that  were  to 
fet    upon  the  King  and  his  Guards :  There  is  a 
Time  laid  before  where  they  met  and  Difcourfed 
of  the  Ways  and  Means  how  to  afTaffinate  and  kill 
the  King  ;  but  when  it  comes  to  the  Ajjenfenmt, 
Cofi/aiferiint  &  Jgreatertrnt,  with  liibmiflion,  this 
being  another  Aft,  there   ought  to  be   another 
Time  and  Place  laid,  and  for  that  I  Ihall  cite  your 
Lordfhip  two  or  three  Cafes ;  for  Men  may  meet 
and  propole,  and  dilcourle,  and  conlult  of  luch 
Things,  though  they  be  very  ill  Things,  and  yet 
that  may  not  be  Treafon.   It's  the  Agreement  that 
is   the  Treafon,    and   lb  'twas   held  in  Captain 
Blague's  Cafe  about  taking  the  ^ower.  They  may 
meet  at  one  Time  and  Place,  and  at  another  Time 
and  Place  they  may  agree,  in  Dyer,  68  B.  and  69 
PI.  28.  A  Man  was  indicted  for  iVlurder,  That  he 
at  fuch  a  Place  in  and  upon  the  Perfbn  that  was 
murdered  inftiltuui  fecit,  &  ipfuiH,  the  Perfon  that 
was  murdered,  cum  quodam  cultello,  of  fuch  a  Price, 
pcra/J/it  ;  and  he  does  not  fhcw  the  Place  where 
he  ftruck  him,  nor  had  the  Indiftment  the  Words, 
ad  tunc  i3  ibidem,  and  therefore  the  Court  held  it 
void  :  So  it  is  likewiie  ruled  in  Goodrich's  Cafe, 
Hell.  35  £^  119.  and  therefore  in  Indidlments  for 
Murder,  fince  they  generally  fet  forth  not  only 
the  Time  and  Place  of  the  AfTault,  but  likewife  of 
the  Blow  j  fb  likewiie  in  Things  of  a  more  inferior 
Nature,  as  Relcues  returned  by  the  Sheriff,  that 
the  Cdfius  was  ferved,  but  does  not  fhew  where 
the  Rcfcue  was ;  or  though  he  fhews  where  the  Ar- 
reft  was,  and  an  ^  coupled  the  Rcltue  to  it,  yet 


it  was  adjudged  an  ill  Return,  Dyer  69.  PI.  29. 
10  Edw.  4.  15  FitZ.  Ret.  Vice.  32  Bro.  Ret.  Det. 
Bre.  97.  and  Error  193.  Palm.  564.  and  in  Noy  1 14. 
there  are  thele  Words,  Note,  It  was  moved  in  dil- 
charge  of  Refoue,  the  Return  was,  that  they,  -viz. 
A.  B.  aforefaid,  the  Bailiffs,  ad  tunc  S  ibidem  'vul- 
ueranjeruut,  {3c.  And  the  aforefaid  George,  &c. 
Refcuferunt  without  ad  tunc  &  ibidem,  referred 
only  to  the  Vulnera'verunt,  and  not  to  the  Refcu- 
ferunt, and  therefore  the  Return  was  adjudged  in- 
sufficient ;  for  my  Lord,  although  in  Conveyan- 
ces, a  Claufe  or  Word  in  the  Beginning  or  End 
may  refer  to  the  Whole,  yet,  in  Indidlments, 
every  Sentence  muft  be  certain,  plain,  and  exprefs, 
and  have  its  own  Time  and  Place  :  Therefore,  in 
Noy'sRep.  122.  Raymond  was  indifted  for  flop- 
ping a  Crofs- Way  leading  from  a  certain  Ville  cal- 
led Stoake,  into  a  Ville  called  Melton,  in  the  Coun- 
ty of  Dorfet,  and  the  Indidlment  was  quafh'd,  be- 
caufe  in  the  County  of  Dorfet  fhall  refer  only  to 
Melton,  and  not  to  both  :  So  an  Indictment  of 
forceable  Entry  into  a  Melfuage  exiftens  Liberum 
I'enementum  of  f.  S.  is  not  good  for  want  of  the 
W'ords  ad  tunc,  though  the  Participle  exiftens  does 
flrongly  imply  that  it  was  his  Houle  at  that  Time, 
3  Cro.  754.  Het.  73.  Noy  131.  Palm.  426,  Bridg. 
68.  2  Cro.  214,  {3  610.  Sid.  102.  Lat.  109.  i3c. 
And  my  Lord  Coke  tells  us  in  Cal'vins  Cafo  j:.  B. 
that  Indictments  of  Treafon,  of  all  others,  are  the 
moft  curioully  and  certainly  indited  and  penn'd  ; 
and  all  thole  that  I  have  feen  and  oblerved,  have 
contained  more  Certainty  than  the  Indidmentnow 
before  your  Lordfhip  :  In  Reginald  Mucker's  Cafe, 
the  Indidlment  was.  That  he  and  Thomas  Place 
aptid  hridgiaater,  in  Cotn.Somerfett.prcEdi6i.Compaf- 
fi'verunt,  to  kill  and  depofe  the  King,  ^c.  and  to 
bring  their  treafonable  Purpofes  to  effedl,  they  the 
laid  Reginald  ^tucker  and  Thomas  Place  the  lame 
Day  and  Year,  at  Bridgwater  aforelaid,  in  the 
County  aforeftid,  againft  the  King,  with  a  great 
IVIultitude  of  People,  array'd  in  a  warlike  Manner, 
viz.  with  Swords,  &c.  fe  ipfos  illicite  i3  proditorie 
infimul  ad  tunc  i3  ibidem  congregaverunt  &  affem- 
bhTverunt  i3  guerram  public  am  contra  diffum  Do- 
viinum  Regem  apud  Bridgewater  prxdifi.  in  Com. 
prcedi^.  dtClcviceffimoDieJunii  Annoprimo  fiipra- 
di[lo  proditorie  paraverunt  ordinaverunt  &  levave- 
runt.  So  in  the  Indiftment  oiGate,&s  it  is  fot  forth 
at  large  in  a  Plea  in  Bar  of  Dower,  brought  by  his 
Wife,  he  with  Force  and  Arms,  apud  Villam  de 
Ware,  i3c.  alTembled  with  a  great  many  Perfons, 
y  Bellum  crudele  contra  di^am  Dominam  Reginam 
apud  l{'are,praedi^.  ad  tuncfalfo  8*  proditorie  piibli- 

cavit 
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c.i'vit  ^  /evavit,  ac  infnpcr  ad  tunc  &  tbidcm  falfo 
S  proditorie,  proclaimed  the  Duke  of  Northnv:- 
leiLmd,  to  be  Lieutcnant-General  of  their  Forces  ; 
y  ctuvin  falj'o  &  proditorie  apud  Hare  prxdi^i. 
c.d  timc^  proclaim'd  the  Lady  Jme  Dudley  Queen. 
'J  his  is  in  Rendlcwe's  Reports,  publifh'd  by  Ser- 
jeant Kvj:e^  fol.  ^^.  placito  91.  £0  in  the  Earl  of 
Leicefivrs  Cafe,  Plwwd.  Com.  385.  the  Indidl- 
nient  is  laid  much  after  the  lam.e  Manner,  and  ma<- 
ny  other  Indiftments,  which  at  prelent  I  am  unwil- 
ling to  trouble  your  Lordfhip  with ;  and  this  being 
one  of  a  new  Form  and  of  the  firft  Impreflion,  I 
hope  your  Lordfhip  will  hold  it  inefficient.  And, 
my  Lord,  when  they  go  farther,  and  la}',  Et  qtti- 
libety  eomm  proditorie  fiiper  fe  fujcepit  ejfe  iimin/^ 
there  is  no  Place  or  Time  alledged  where  that  was 
done,  which  of  Neceflity  (hould  be  mentioned  : 
For  it  is  a  conftant  Rule  in  our  Books,  that  what 
is  iflTuable,  ought  to  have  a  Place  where  it  may  be 
tryed.  Now,  this  is  ifTuable  ;  and  the  moft  mate- 
rial Thing  in  the  Indictment  is,  for  compafling  the 
King's  Death.  The  Overt-Ads  are.  That  Chri- 
jiopher  Knightley  the  Prifbner,  and  two  others,  did 
confult  to  kill  the  King  ;  and  afterwards  did  agree 
how  to  do  it,  'viZ.  by  forty  Horfemen  ^ijonan^ 
thefe  fhou'd  be  four,  and  every  one  of  them  did 
agree  to  be  one  ;  then  comes  the  other  Overt- Act 
of  providing  Arms  for  them.  Now  luppole  they 
fhould  not  prove  the  laft,  'viZ.  the  providing 
Arms  ;  then,  my  Lord,  they  muft  rcfort  to  one 
of  the  other  Overt-Adts,  that  theft  four  did  con- 
fult and  agree  to  kill  the  King  ;  or  that  thefc  four 
did  agree,  the  Manner  how  to  do  it,  as  is  laid  in 
the  Indidment  ;  and  it  is  plain  they  jriuit  fail  of 
Proof  of  cither  of  theie  ;  for  by  the  not  profecut- 
ing  any  one  of  the  Name  o£  Chrifiopber  Knightley^ 
but  prefeiring  a  new  Indidlment  againft  one  Alex- 
ander Knightley,  it  appears  that  Chrifiopber  Knight- 
ley was  not  there  ;  and  the  Proving  thele  three 
others  making  a  Conlult  and  Agi'eement,  is  not  a 
Proof  of  the  lame  Overt-Ad,  that  is  laid  in  the 
Indidment,  as  it  ought  to  be  by  the  late  Ad ;  un- 
lels  they  can  prove  that  a  Conlult  of  ThrcJe  is  a 
Confult  of  Four :  And  if  it  be  anlwered,  that  it  is 
alledged,  that ,^al! bet  eonini  ft'.per  j'e  fufceptt,  then 
will  that  come  to  be  ifluable,  and  the  moft  mate- 
rial Part  of  the  Indidment  ;  and  conlequently  a 
Place  ought  to  have  been  laid  where  it  fhould  be 
tryed  ;  this,  my  Lord,  is  a  diftind  Sentence  of  it 
felf,  it  is  in  a  Parenthefis^  and  though  you  take  it 
away,  the  Senle  of  what  remains  is  perfed  and 
intire  ;  and  conlequently  this  Sentence  is  or  fliouid 
be  intire  of  it  lelf,  and  therefore  ought  certainly 
to  be  exprels'd.  Befides,  if  your  Lordfhip  plea- 
ihs,  it  is  not  pofitively  laid,  what  thele  Pciibns 
ieverally  undertook  to  be,  there  is  indeed  mention 
made  before  of  Forty  Horfemen,  agreed  upon  to 
let  upon  the  King,  then  comes  the  Parenthefis, 
Riorum  iideni  Cbrtftophorus  Knightley,  Robertus 
Lowick,  Anibrofius  Rookwood  &  Ciirolus  Cranbitme 
forent  ,^atuor,  &  quihbet  eorum  proditorie  fiiper  fe 
fufcepit  ejfe  imum  :  It  is  perhaps  exprels'd  fully 
enough  by  the  Word  Quorum,  that  it  was  agreed 
thefe  fhou'd  be  four  of  the  forty  Horfemen  ;  but 
there  wants  the  Repetition  of  the  Word  ^ipriim, 
to  exprefs  what  they  feveraliy  engaged  to  be  ;  and 
the  Word  k3  cannot  join  and  conned  the  Senten- 
ces :  For  forejit  and  fitfcepet  differ  not  only  in 
Number  but  alfb  in  Mood  and  Tenlc,  and  the 
Senle  is  not  neceffarily  coherent  ^  for  it  might  be 
true,  that  the  Majority  of  the  Company  might 
agree,  thele  Ihou'd  be  four,  and  yet  they  themlclves 
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might  not  fevefally  ingage  thefcin,  and  one  or  fome 
of  t!;em  might  undertake  it,  and  yet  the  Compa- 
ny  not  agree  to  it  ;  and  it  cannot  be  mended  by 
Intendment.  There  was  Vmx\  Cafe,  in  the  4  Rep. 
44.  he  was  indided  for  Murder,  for  pcrluading  & 
Man  to  take  Canthandes ,  it  was  laid,  'I'hat  he  per- 
fuadebat  citndem  Nicholai'.ni  recipere  ii  libtre  mie'ip- 
davt  potuin  mixtuvi  mm  qtiodam  'veneno  i-ocat.  C'un- 
thandes ;  and  the  Indidment  fays,  ^uodprxdicliis 
Nicholans  nej'ciens  prxdiflum  pottnn  cum  Veneno 
prccdiRo  fore  intoxicctnm^fcdfidcm  adbibcm  Di^x 
perfivajkni  IVillielmi  Rcccpit  &  Bib  it ;  but  does 
nor  lay,  vcnenum  prxdidum,  but  yet  it  adds,  Per 
quod  prxdi^fus  Nicbolaus  immediate  poft  receptiu- 
nem  'venent  prediCli,  languilh'd  and  dy'd  ;  here, 
one  would  think,  was  a  fiifiicient  Implication,  that 
lie  took  and  drank  the  Poilbn ;  but  it  was  rui  d, 
that  none  of  thefe  Words  were  fufficient  to  main- 
tain the  Indidment ;  for  the  Matter  of  the  Indid- 
ment ought  to  be  plain,  exprefs,  and  certain,  and 
fhall  not  be  maintained  by  Argument  or  Implicati- 
on,and  therefore  for  Want  of  thofeWords  thelndid- 
ment  was  held  infufficicnt,  and  the  Man  again  In- 
dided for  that  Offence,  and  there  fecmsmuch  more 
Incertainty  in  this  Indidment,  and  therefore  I 
humbly  pray  your  Lordiliip  that  it  may  bequafh'd. 
Sir  B.  Sboiver.  My  Lord,  we  think  the  Objedi- 
on  is  fully  put,  and  therefore  we  defire  to  have 
their  Anfwer  to  it. 

my  Lord,  this  Objedion  will 
receive  a  very  plain  Anfwer.  The  Indidment  lets 
forth,  That  at  luch  a  Place  the  Prifoner  at  the  Bar 
did  imagine  and  compafsthe  Death  of  the  Kint»: 
There  is  a  particular  Place  where  the  Imagining 
was,  and  that  they,  to  accomplilli  that  Treafon, 
in  compalling  and  imagining  the  Death  of  the 
King,  did,  among  others  pofiea  eifdem  die  &  anno 
apud  parocbiavi  pradi^iatti,  meet  and  conlult,  &c. 
io  there's  the  fame  Place  fet  forth  again,  wherein 
they  did  meet  and  conlult  of  the  Wa)'s  and  Means, 
and  Time  and  Place,  when,  where,  and  how  to 
aflTalTinate  the  King  :  And  immediately  it  follows, 
£5'  confenferunt  &  agrea'vernnt,  i3c.  that  forty  Men, 
whereof  they  were  to  be  four,  and  every  one  of 
them  undertook  to  be  one,  Ihould  do  fo  and  lb. 
Now,  my  Lord,  lay  they,  It  is  not  laid  that  the 
Agreement  that  there  fhould  be  forty  Men  to  do 
it,  was  at  the  fame  'I  ime  and  Place  where  they 
did  meet  and  confult  about  the  Ways  and  Means  : 
But,  my  Lord,  with  fubmiffion,  it  is  very  plain, 
that  the  Agreement  for  forty  Men,  and  the  parti- 
cular Agreement  for  them  to  be  of  the  Number, 
is  but  the  Effed  of  the  Confultation  that  is  men- 
tion'd  juft  before  :  For  it  is  ftid,  they  confulted 
how  they  fhou'd  do  it,  and  they  agreed  to  do  it 
in  this  Alanner  ;  the  particular  Manner  is  let  forth 
immediately  after  that,  it  is  faid  they  did  confult 
of  the  Manner  ;  fo  that,  my  Lord,  it  is  pait  of 
the  former  Sentence;  a  Particularizing  of  what 
they  did  agree  upon  at  that  Confultation ;  but  it 
is  no  diftind  0\'ert-Ad :  If  it  had  been  a  diftind 
Overt-Ad,  then  the  Cafes  that  have  been  cited  by 
the  Council,  do  (hew,  that  there  fhould  be  a  par- 
ticular Time  and  Place  mentioned  for  every  Overt- 
Ad  ;  but  this  is  only  a  Part  of  that  Overt- Ad 
that  was  mentioned  generally  before;  This  telJs 
you  particularly  what  the  Means  were  they  did 
agree  upon,  and  the  Sentence  is  not  compleat  till 
you  have  gone  over  this ;  fb  that,  my  Lord,  w  ith 
fubmifTion,  it  had  been  very  improper  when  they 
agreed  at  fuch  a  Time  and  Place,  of  the  Means 
X  X  X  X    a  and 
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and  Ways  how  it  fhou'd  be  effefted,  then  to  fct 
forth  that  it  was  at  the  fame  Time  and  Place  where 
they  did  confult  of  the  Ways  and  Means,  that 
cannot  be  proper  ;  for  it  is  not  laid  at  firft,  that 
there  was  any  particular  Way  propofed,  but  only 
in  general,  they  confulted  of  the  Wa)S  and  Means ; 
therefore,  my  Lord,  all  this  that  Ux.  Mowfcjfon 
has  faid,  will  not  be  pertinent  to  this  Cafe,  it  is 
impofliblc  to  have  beenotherwife  •,  it  is  but  a  Part 
of  the  Sentence;  and  it  is  not  compleat  till  you 
have  gone  over  the  feveral  Particulars :  As  to  the 
Cafe  of  a  Kefcus,  that  is,  the  Offence  upon  which 
the  Matter  is  to  be  grounded  ;  the  Verbcra-vit  and 
Vtilnerai'ir  arc  not  the  Refcueing;  but  where  there 
is  not  one  Sentence  compleat,  till  you  come  to  the 
End  of  thefe  Words,  there  it  muft  be  all  taken 
together  ;  fo  it  is  here,  they  confulted  of  the 
Way,  and  agreed  this  to  be  the  Wa}',  which  they 
fet  forth  in  particular  :  It  is  join'd  to  the  former 
Part  of  the  Sentence,  and  the  whole  is  not  com- 
pleat without  it. 

Mr.  Sol.  Gen.  With  fubmiHion, 
Siry.^^H.o'/.'.  „^yLord,  it  cannot  be  otherwife, 
nor  can  they  make  it  Senfe  otherwile. 

L.  C  7.    They    fay  you  might 

tunc  &  ibidem. 

Mr.  Sol.  Gen.  With  fubmiffion,  my  Lord,  I 
lay  it  cannot  be  repeated  again :  Indeed  if  you 
wou'd  make  it  like  the  Cafe,  as  Mr,  Mompejfm 
wou'd  have  it,  that  forty  Men  did  agree  to  it,  and 
forty  Men  did  it,  it  were  neceflary  to  name  Time 
and  Place,  as  it  is  in  the  Cale  of  Murder  :  That  he 
did  agree  to  murder  him,  and  afterwards  knock'd 
him  on  the  Head,  there  you  fhall  lay  Time  and 
Place  were  he  agreed,  and  where  he  did  the  Adt, 
for  there  is  an  Aft  done  ;  but  in  this  Cafe  there 
is  no  Ad  done,  but  only  an  Agreement  that  forty 
fhou'd  do  it,  whereof  thefe  four  were  to  be  part 
of  the  Number.  Now,  they  cry,  you  do  not  fay 
what  thefe  four  were  to  be  for.  Yes,  we  do : 
The  Forty  were  to  do  fuch  an  Ad,  and  thefe  were 
to  be  four  of  that  forty,  and  every  one  of  them 
undertook  to  be  one,  lb  that  it  cannot  be  exprefs'd 
otherwife  than  it  is  ;  for  what  they  fay  of  the 
Indidment's  being  not  in  the  fame  Form  that 
other  Indidments  are,  that  will  be  no  Argument 
at  all  ;  for  it  does  not  follow,  that  tliere  muft  be 
one  exprefs'd  Form  of  Indidment  ;  of  Right 
there  are  divers  Forms  of  Indidments,  and  all  of 
them  good,  becaufe  Indidments  are  to  be  framed 
according  to  the  particular  Cafe,  and  they  cannot 
put  me  an  Inftance  of  fuch  a  particular  Cale  as 
this.  As  to  that  of  the  Miftake  of  the  Name  of 
Knightlcy.,  that  unqueftionably  can  be  no  Objc- 
dion  at  all  :  For  how  does  it  appear  to  the  Court, 
that  this  is  againft  the  fame  Perfon  that  was  be- 
fore indided  by  the  Name  of  Chrifiopher  ?  there 
may  be  another  Chriftopher  for  ought  they  know  : 
But  I  will  fiippofe,  that  the  Conlult  was  proved 
not,  as  it  is  laid,  that  there  were  to  be  four  ;  but 
only  that  they  were  to  be  three  of  them,  it  would 
be  well  enough  againft  the  Prifbner  at  the  Bar,  if 
he  be  proved  to  be  one. 

Mr.  Conyers.  Firft,  we  have  here  laid  a  Time  and 
Place  for  the  Trealbn  aliedged  in  the  Indidment, 
and  alfo  for  the  two  Overt-Ads,  how,  when,  and 
where  it  was  to  be  done,  and  the  Providing  of 
Arms  for  it  ;  and  for  this  Particular  of  the  forty 
Men,  that  they  would  have  us  put  the  ad  time  (3 
ibidem  to  that,  is  but  Part  of  the  Overt-Ad,  which 
was  before  aliedged  ;  for  the  firft  Overt-Ad  men- 
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we  lay  both  Time  and  Place ;  that  on  fuch  a  Day, 
and  at  fuch  a  Place,  they  did  meet  and  confult  of 
the  Way  and  Manner  how  to  do  fuch  an  Ad :  And 
then  we  continue  on  the  Sentence,  by  particula- 
rizing how  it  was  to  be  affeded  ;  that  they  did 
agree  there  fhou'd  be  forty  Horfemeii  to  do  it, 
whereof  they  were  to  be  four  :  This  is  but  a  Part 
of  the  Overt-Ad,  which  is  the  Confuking  and 
Agreeing  upon  the  Ways  and  Means  •  this  parti- 
cular Means  agreed  upon,  being  but  theRefukand 
Effed  of  theConfultation  before  :  So  that  we  con- 
ceive there  is  no  Want  of  Time  or  Place, 
which  to  take  Iffue  in  this  Cafe. 

Mr.  Co'xper.  My  Lord,  I  think,  with  fubmiffion, 
there  is  nothing  in  their  Objedion,  and  I  take  it  to 
have  received  a  full  Anfwer  already  :  Yet  I  would 
ask  one  Thing  of  the  Gentlemen  of  the  other  Side, 
had  the  Sentence  run  without  the  Words  de  lis 
modis  &  mediis.,  &c.  which  follow  after  die  Word 
ecnfiiltanjit,  and  before  the  Words  B  aggreavit ;  in 
this  Manner,  That  they  did  then  and  there  trai- 
teroufly  treat,  propofe,  confult,  and  agree,  that 
forty  Horfemen,  or  thereabouts,  with  Guns,  and 
fb  forth.  If  then  there  had  been  any  Colour  to 
think  it  neceffary,  that  it  fhould  be  laid  in  this 
Manner,  That  they  did  then  and  there  traiteroully 
treat,  and  then  and  there  traiteroufly  propofe,  and 
then  and  there  traiteroufly  confult,  and  did  then 
and  there  traiteroufly  agree :  And  if  not,  then  I 
wou'd  defire  them  to  tell  me  why  then  and  there  is 
more  neceflary  to  one  Verb  did  agree^  than  it  is 
to  all  the  Reft,  in  Senfe  and  common  Speaking. 
The  only  Ufe  of  a  Conjundion  copulative,  is  to 
derive  the  Force  of  fome  Words,  in  a  Sentence  fore- 
going, down  to  a  Sentence  following,  to  avoid 
Repetition  :  And  here,  though  after  the  Confulta- 
tion  be  put  many  Words  that  relate  to  that  Mat- 
ter, by  Way  of  Parenthefis  ;  yet  the  ad  time  S 
ibidem  ftill  does  refer  to  all  the  Verbs  following, 
being  joined  by  the  Conjundion  copulative  ;  it 
does  not  vary  the  Cafe  at  all,  the  putting  in  that 
Parenthefis  ;  it  is  notwithftanding  but  as  one  Sen- 
tence :  And  the  Suppofing  that  the  Parenthefis 
ftood  out,  makes  it  very  plain,  there  can  be  no 
Colour  to  fay  there  wanted  a  Repetition  of  the  ad 
tunc  &  ibidem  to  every  Verb. 

Sir  B.  Shower.  With  fubmiffion  to  your  Lord- 
fhip's  Judgment,  there  is  no  Anfwer  made  to  this 
Objedion.  I  do  agree,  if  there  had  been  feveral 
Verbs,  and  no  other  Words  had  intervened,  that 
an  y  wou'd  have  coupled  all  together,  and  you 
need  not  have  repeated  ad  tunc  &  ibidem  to  every 
one  :  But  here  is  a  Fad  after  the  Verbs,  that 
makes  one  compleat  intire  Sentence  ;  and  if  this 
of  the  forty  Men  were  left  out,  it  had  been  a  good 
Sentence,  that  they  did  propofe  and  treat  how, 
where,  and  when  ;  that's  a  Sentence  of  it  felf,  the 
Confuking  and  the  Treating  of  the  Ways  and 
Means  ;  But  then  they  fay,  and  they  did  agree 
and  affent  that  forty  fhould  do  it:  Now  there  is 
no  Neceffity  for  the  Interpreting  of  thefe  Words, 
That  they  fhould  confult  and  agree  at  the  fame 
Place  and  Time  ,  there  is  no  ncceflity  to  conjoin 
this  Agreement  for  the  forty  Men  with  the  Con- 
fukation  j  they  might  propofe  and  confult  at  one 
Time  and  Place,  and  not  agree,  and  afterwards 
agree  at  another  Time  and  Place  :  It  is  not  a  Spe- 
cification, or,  as  they  call  it,  a  fpecifick  Account 
of  the  Confultation,  nor  a  neceffary  Effcd  of  it, 
fb  as  to  make  it  neceffary  to  join  them  together ; 
they  might  meet   and  confult  at  one  Time  and 
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place,  and  At  Another  Time  and  Place  they  might 
agree  that  forty  fliould  do  it ;  and  therefore  wheil 
you  lay  at  one  Time  and  Place  they  did  coniult 
and  propofe,  and  afterwards  they  did  agree  j  it  is 
not  necefTarily  imply 'd,  that  it  muft  be  at  the  fame 
Time  and  Place  ;  and  when  it  is  not  necelTarily 
implycd,  we  think  it  neceffary  in  Indidlments,  for 
Certainty-fake,  to  have  ad  tunc  &  ibidem  infertcd 
again. 

Mr.  Alompejfon.  My  Lord,  Mr.  Sollicitor  fays, 
That  as  to  other  Precedents,  that  does  not  make 
it  neceffary  that  this  fhou'd  be  like  them  ;  and 
that  it  is  no  Argument  that  it  ought  to  be  fb  here. 
My  Lord  Coke^  in  Cahnn's  Cafe  tells  us,  1  hat  by 
Precedents  the  Law  is  known,  and  that  Indiift- 
ments  of  Treafbn  are  of  all  Things  the  moft  cu- 
rioufiy  penn'd  ;  and  it  is  common  to  infer  the  Law 
is  fb,  becaufe  ufually  it  is  fb  in  the  Precedents 
of  Indidments.  Mr.  Sollicitor  fays  likewile. 
That  there  may  be  a  Chriftopher  Knightley  befides 
an  Alexander  ^  but  I  cannot  take  that  for  an  An- 
fwer  to  the  Exception  I  urge,  which  is  the  Want 
of  ad  tunc  S  ibidem  at  the  ^uonun^  and  the  ^i- 
lihet ;  for  the  ^ilibet  may  come  to  be  in  Quef- 
tion  as  the  mofl  material  Part  of  the  Indidlment, 
becaufe  the  Agreement  of  the  Four  upon  the 
Meeting  of  the  Four  is  alledg'd  as  an  Overt-Ad:. 
Now,  with  fiibmiflion,  they  muft  prove  the  Af- 
fembly  of  the  whole  Four,  or  they  do  not  prove 
the  Overt-A6l  exprefly  laid :  Then  as  to  the  c^^'- 
libet  fiifcepit,  which  is  the  mofl  material  Part,  it 
has  no  Time  nor  Place. 

Mr.  At.  Gen.  No  fure :  We  do  not  need  to 
prove  all  four,  for  it  is  a  diflindl  Offence  in  each ; 
and  if  any  one  undertook,  it  is  well  enough  a- 
gainfl  him :  and  for  the  lime  and  Place,  we  tell 
you,  it  is  Part  of  the  former  Sentence,  and  makes 
but  an  intire  One. 

Mr.  Mompeffon.  As  for  the  Refidue  of  the  Verbs, 
if  they  had  been  omitted,  it  had  been  good  Senfe  j 
but  this  is  a  perfeft  intire  Sentence  of  itfelf,  when 
it  tells  you  what  they  confulted  and  treated  of,  as 
in  the  Cafe  of  the  Rcfcue  that  I  put ;  if  it  had 
ftop'd  there,  it  had  been  a  good  Sentence  without 
the  Vulneraverunt. 

Mr.  At.  Gen.  The  Refcous  is  the  Offence  in  that 
Cafe,  the  other  is  diflind; :  But  here,  in  this  Cafe, 
nothing  can  be  plainer  than  that  all  is  one  Ad:,  as 
we  have  laid  it.  That  at  fuch  a  Time  and  Place 
they  did  confult  and  treat  of  the  Ways  and  Means ; 
but  then  there  is  no  Agreement  mentioned  till  af- 
ter we  have  faid  they  did  confult  of  the  Ways 
and  Means,  and  did  agree  that  this  fhould  be  the 
Way  :  This  is  certainly  one  entire  Sentence  that 
fhews  what  the  Agreement  was  upon  the  Confui- 
tation  as  the  Refult  of  it. 

Mr.  Cowper.  As  to  what  Sir  Bartholomew  Shower 
fays.  That  we  ought  to  repeat  the  ad  tunc  &  ibidew, 
unlets  the  Senfe  of  the  Words  implies  a  Neceflity 
that  the  Confultation  and  the  Agreement  fhould 
be  at  one  Time  and  Place.  My  Lord,  there  can 
be  nothing  in  that,  for  it  does  not  arife  from  the 
Neceffity  of  the  Thing  one  Way  or  t'other ;  but 
we  take  it  as  an  intire  Sentence,  and  that  the 
whole  Matter  is  fufficiently  conneded  and  laid  to 
one  Time  and  Place,  though  it  might  be  divided, 
it  mufl  be  taken,  as  alledged,  to  be  one  intire  Fact, 
or  elfe  it  recurs  to  the  fame  Objection,  that  ad 
tunc  i3  ibidem  mufl  as  well  be  put  to  every  Verb  ; 
for  'tis  pofBble  they  might  propofe  at  one  Time 
and  Place,  and  confult  at  another,  and  debate  at 
iinothcrj  as  well  as  agree  at  another :  So  that  no- 
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thing  is  to  be  argued  from  the  NecefTity  of  the 
1  hing  more  in  one  Cafe  than  the  other ;  for  one 
Man  might  propofe  it  in  one  Place,  and  the  Refl 
might  then  fliake  their  Heads  at  it,  and  then  they 
might  again  meet  and  confult  at  another  Place, 
and  afterwards  agree  at  a  Third ;  But  when  it  is 
faid  then  and  there  they  did  meet,  confult,  and  agree 
it  cannot  be  underftood  but  that  the  Agreement 
was  at  the  fame  'lime  and  Place  with  the  Meeting 
and  Confult. 

Sir  B.  Shower.  But  this  can  be  no  Anfwer  that 
Mr.  Cowper  gives  now,  for  propofing,  and  con- 
lulting,  and  treating,  and  debating,  arc  all  of 
the  fame  Signification,  for  one  Man's  propofing  to 
another  ;  and  the  others  propofing  to  him,  is  con- 
fulting,  treating,  and  debating ;  but  now  tonfiilt- 
ing  and  agreeing  are  different  Things. 

Mr.  Cowper.  So  is  propofing  and  confulting : 
One  may  propofe,  but  there  mufl  be  at  Icall  Two 
to  confult:  Ihere  is  that  nice  Difference  between 
them. 

Sir  B.  Shower.  Every  one  mufl  agree  for  himfelf, 
and  that  mufl  be  certainly  laid  with  Time  and 
Place,  let  the  Propofal  and  Confultation  be  what 
it  will. 

L.  C.  J.  Mr.  Mompejfon  puts  that  Cafe  in  Dyer  up- 
on an  Indidment  of  Murder,  That  on  fuch  a  Day, 
and  at  fuch  a  Place,  the  Party  made  an  Affauk 
upon  the  Perfbns  flain,  S  perciijjlt ;  but  does  not 
fay,  Et  ad  tunc  &  ibidem  percujfit^  and  for  not  al- 
ledging  that  the  Indidment  was  held  nought. 

Mr.  Att.  Gen.  My  Lord,  That  is  a  different  Cafe 
from  this,  becaufe  infultiini  fecit ^  and  the  percujjit^ 
are  different  Crimes;  there  is  a  great  Difference 
between  an  Allault  and  a  Stroke:  But  here  it  is. 
That  they  did  propofe  and  confult  of  the  Ways 
and  Means,  and  agreed  upon  this  particular  Way  j 
that  is  the  ^me  Thing ;  it  is  not  an  intire  Sen- 
tence till  you  come  to  the  End  of  it,  then  it  is 
compleat  when  you  fhew  what  was  the  Effedt  of 
the  Confultation ;  what  they  were  agreed  upon, 
and  not  till  then. 

Mr.  Monipejfon.  A  Man's  holding  up  his  Hand 
is  an  Affault,  but  he  mufl  adually  Strike,  to  be 
guilty  of  Murder:  So  a  Man  may  debate,  and  yet 
not  agree;  It  is  the  Agreement  that  is  the  Trea- 
fon. 

L.  C.  J.  Read  the  Indidcment. 

CI.  of  Arr."r\£f/wo  dte  Februarii  anno  Kegnt  di^i 
J_^  Domini  Regis  nunc  feptimo,  &  di-^ 
'verjis  all  is  diehus  &  i^icibus,  tarn  antea  quain  poftea^ 
apud  Parochiam  Santli  Pauli  Covent-Garden,  prx- 
ditT, in  Comitatuprxdi/^'  falfe^malitiop,  dtabolice^ 
proditorie^  compajflinjenrnt,  imaginati  &  machtnati 
fueruntyCXcogita'verunty  dejignaiierunt  &  intenacbant 
diSlitm  Dominum  Regem  nunc  occidere.,  interjicere,  S 
tiiurdrare,  S  firagem   miferabilem  inter  fi deles  Jub- 
ditos  ipfius   Domini   Regis  per  totum  hoc  Regnum 
AngUce  pajfere,  &  caufare  &  adeajdem  nefandijjimas^ 
nequijjimas   &  diabolic:u  proditicnes  &  proditorias 
compjjfationes,  machinationes^  i$  propojita  fua  prs- 
diiia  perimplend'  perficiend'  S  ad  effeftum  redtgend' 
ipfi  iidem  Chriftophorus  Knightley,  Robertus  Lo- 
wick,  Ambrofius  Rookwood  £5'  Carolus  Cranbume, 
&  quamplurimi  alii  falfi  proditores  fjuratcr'  prx- 
dihis    ignotij    poftea   fctlicet    eoaem    deamo   die 
Februartt  annofupradiCio  apud  Parochiam  prxdiHam 
in  Com'  prxdicio,  ac  dt'vcrfis  aliis  dielus  Q  incilus^ 
tarn  antea  quam  poftea,  ibidem  &  alibi  in  eodem  com' 
falfe^  fnalitiofe,  advijate,  clafidefhif,  proditorie,  ac 
in  &  armis  conveniebant,  propofuer'  traSiaier  con' 
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fuhave/  mfenfer"  i3  (Jggreave/  ad  ipfianDomiitm 
Ke^ent  mine  ex  hifuiiis  B  dolo  pcrcutteiid',  Anglice 
to  alTaflinate,  interficiend"  ^  miirdrand'  Q  ad  exe- 
cra'oilem^  horrendam  S  detcftabilem  Affaffinattcii 
Jngltce  Aflaflination,  ^  Interfeilionemtn'  citiits 
cxeqiiend'  &  perpetrand'  pofteajciltcet  eifdem  die  £^ 
anno  ac  di've-rfis  aliis  dtebus  &  vicibus  apud  parocb' 
pred'  in  Coin  prxdi^o  proditorih  traffa-ver'  propo- 
fuer  &  conJiiUavcr'  de  I'iis,  niodis  &  vwdtis  ac 
tempore  ^  loco  iibi,  qnando^qualiter  B  qtiomodo  diftmn 
Doiutntm  Regevi  fie  ex  infidiis  factliui  interficercnt, 
i3  confenfer  aggreat'erunt  &  ajfenfei  qtiodqttadra- 
ginf  homines  Equeftres  atit  eo  circiter  (quo/  iidem 
Chriftophorus  Knightley,  Robertus  Lowick,  Am- 
brofius  Rookwood  B  CarolusCranburne/om/?  qua- 
tor,  &  quilibet  eo;'  proditorie  ftiper  je  fufcepit  ejfe 
mum')  cum  Bombardis,  fclopis  G  fclopetis,  pul-vere 
bombardicoy  &  globnlis  phimbcis  oneraf  &  cumgla- 
diis,  enfihiis  &  aliis  Armis  arviaf  infidiati  forent  S 
ejfentinfiilfejj'u,  Anglice  in  AmbuOi,  ad.  eundtim 
Dommiim  Kegem  in  Rbeda  Jiia,  Anglict  his  Coach, 
exiften'  qttandoforis  iret  in-vadend'  ^uodque  qtiidem 
&  competens  mtnierus  de  hoiuinibus  illisfic  armaf  in 
fatellites^  Anglice  the  Guards,  ipfius  Domini  Regis 
earn  tunc  attendend'  &  fecitm  exiften"  aggreffif  rent 
i3  COS  expugnarent  &  devincerent,  dtim  alii  eorundem 


Indidtment,  the  Indidiment  had  been  never  the 
worle  ;  there  had  been  a  fufficient  Overt-Ad  al- 
ledged  to  prove  the  Compafling  and  Imagining 
the  Death  of  the  King ;  for  if  People  at  luch  a 
Place  and  Time  raeet,  and  propole  the  Way  and 
Means  how  to  effect  it,  do  you  think  the  Indict- 
ment would  not  be  good  enough  without  laying 
the  particular  Means  agreed  upon  ?  Certainly  it 
had  been  well  enough  if  this  had  been  omitted. 
Do  you  thuik  the}'  cannot  give  in  Evidence  this 
as  a  Proof  of  the  Overt-Ad:  ?  Certainly  they  may. 

Sir  B.  Shoii'cr.  The  Queftion  will  be,  my  Lord, 
then  upon  the  whole.  Whether  the  Concluilon  of 
the  Indidtment,  contra  legiantice  fuce  Debitum^  fhall 
be  taken  diftributively  to  every  Fad,  and  if  lb, 
then  there  ought  to  be  lime  and  Place  alledg'd  to 
every  Fad. 

L.  C.  J.  Suppole  you  lay  feveral  Overt-Ads, 
and  prove  but  one,  yet  he  is  to  be  found  guilty  of 
the  High-Treafbn,  which  is  the  Imagination,  and 
Compafling  the  Death  of  the  King,  which  is  the 
Crime  laid  in  the  Indidment  ^  then  fuppofe  this 
was  left  out  of  the  Indidment,  they  might  give 
it  in  Evidence,  as  a  Proof  of  the  Overt- Ad,  that 
is  well  laid  for  Time  and  Place  i  and  therefore 
though  it  be  exprels'd,  and  not  ia  fully  and  parti- 


hominumfic  armaf  ipfnm  Domimim  Regem  perciite-     cularly  laid,  we  cannot  quafh  the  Indidment  for 
rent,  tntcrficerent,  occiderent  &  mnrdrarent.  K  becaufe  the  Indidment  would  have  been  good, 

though  that  had  been  omitted. 

L.  C.  J.  I'reby.  That  is  certainly  true,  it  is  no 
Caule  for  qualhing  the  Indidment. 

Mr.  Soil.  Gen.  The  Indidments  againft  the  Re- 
gicides were  for  Compafling  the  Death  of  the 
King,  and  they  gave  in  Evidence  that  he  was  put 
to  Death,  though  they  charg'd  in  the  Indidment 
only  the  Compafling  and  Imagining  the  Death  of  the 
King. 

L.  C.  J.  Ay  fure,  that  is  an  Overt-Ad  with  a 
Witnefs,  the  Indidment  was  not  laid  for  Mur- 
dering the  King,  but  for  Compafling  his  Death, 
which  is  the  Treafbn  according  to  the  7\d  of  Par- 
liament of  25th,  Ed.  the  3d,  and  as  an  Overt- 
Ad  they  gave  the  Cutting  oft'his  Head  in  Evidence. 

Mr.  Att.  Gen.  The  Indidment  lays,  they  com- 
pals'd  and  imagined  the  King's  Death,  and  they 
agreed  to  do  it  in  this  manner ;  if  this  be  not  all 
one  in  tire  Sentence  I  know  not  what  is. 

L.  C.  y.  As  to  your  Cafe,  Mr.  Mompefion,  which 
you  quote  out  of  Dyer,  it  is  poflible  a  Man  may 
make  an  Aflault  at  one  Time,  and  at  another 
Time  make  an  AflTault  and  give  a  Stroke,  but  this 
is  all  one  Ad,  it  does  but  Ipecify  what  was  generally 
conliilted  of  and  propofed. 

L.C.J,  ^reby.  Pray,  do  you  think  a  Man  may 
demur  upon  a  common  Adion  of  Battery,  where 
'tis  laid  firft,  at  liich  a  Time  and  Place,  Infitltum 
fecit  k3  'verberavit,  njulneravit,  becaufe  there  is  not 
a  Place  let  to  every  Word. 

Mr.  Mompejfon.  Indidments  ought  to  be  very 
curioufly  penn'd,  and  what  is  good  in  an  Adion 
will  not  be  good  in  an  Indidment,  with  Submiflion. 

L.  C.  J.  I'reby.  But  fuppole  you  Ihovv'd  it  for 
Caufe  upon  Ipecial  Demurr. 

Mr.  Mompejjon.  My  Lord,  I  cannot  tell  what  it 
would  amount  unto. 

L.  C.  J.  You  cannot  quafli  the  Indidment  at 
this  Time,  that  is  not  poflible,  becaufe  the  In- 
didment is  good  as  to  the  reft,  luppofing  this  was 
not  lb  well  as  it  might  be. 

Mr.  Mompeffon.  Then,  my  Lord,  I  am  in  your 
Lordfliip's  Judgment,  whether  they  Ihall  be  ad- 
mitted to  give  in  Evidence  this  particular  Thing. 

L. 


Mr.  MoMpejfcn.  The  Confult  is  like  the  AflTault, 
and  the  Agreement  is  like  the  Stroke. 

L.  C.  J.  I'reby.  It  is  a  nice  Cafe  as  you  would 
have  it,  but  I  think  it  is  very  natural  as  the  King's 
Council  put  it  at  firfl: ;  they  lay  the  Confultation 
of  the  Ways  and  Means  how  it  fliould  be  done, 
and  then  they  conclude  that  thus  it  fliall  be  done  : 
All  which  makes  but  one  intire  Thing. 

L.  C.  J.  They  lay  they  met  that  Day  at  St. 
Taul  Conjent-Garden,  that's  in  the  Beginning,  and 
did  conlult  how  to  kill  the  King ;  and  they  con- 
lented  and  agreed  among  themlelves,  that  it  fliould 
be  done  in  this  Manner :  Does  not  this  refer  to 
both  lime  and  Place  in  the  Beginning  ?  It  is  a 
continuing  on  of  the  lame  Sentence,  and  makes  all 
but  one  and  the  fame  Ad ;  it  is  the  Refult  of  the 
Confultation  at  that  Time  and  Place. 

Sir  B.  Sboizer.  But,  my  Lord,  it  might  be  at 
another  Place:  They  might  confult  at  one  Place, 
and  conclude  at  another. 

Mr.  Ccnyers.  But  it  is  laid  to  be  at  the  lame 
Place,  for  no  other  Place  does  appear,  and  it  is 
one  continued  Sentence. 

L.  C.  J.  ^reby.  You  would  make  the  Repitition 
lb  frequent  and  reiterated,  that  it  would  become 
abfurd. 

Mr.  At.  Gen.  Indeed  I  do  not  know  what  thefe 
Gentlemen  would  have. 

Sir  B.  SJjoicer.  We  wou'd  have  this  Indidment 
as  all  others  are,  the  Precedents  are  as  we  lay,  and 
we  hope  this  fliall  purfue  'em,  or  elfe  be  quafli'd. 

L.  C  J.  Look  ye  here.  Sir  Bartholomew  Shc-jaer ; 
Suppofe  this  Part' fliould  not  be  right,  that  will  not 
vitiate  the  whole  Indidment. 

Mr.  Moiiipcfion.  But  your  Lordfliip  won't  fufFer 
them  to  give  Evidence  of  that  Part  that  is  vitious, 

L.  C.  J.  Yes,  yes ;  it  comes  within  the  firfl: 
Words  of  the  Time  and  Place  laid  ;  they  may 
give  Evidence  of  it,  becaufe  this  is  but  a  fetting 
forth  for  the  Manner  agreed  upon  for  the  Execution 
of  the  Defign  that  was  before  confulted  and 
treated  of;  it  is  comprehended  in  the  former 
^\  ords  j  and  if  they  had  omitted  this  out  of   the 
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for  High-Treafon. 


L.  C.  J.  They  may  certainly  give  in  Evidence, 
the  Agreement  to  have  Forty  Men  to  kill  the 
King,  as  a  Proof  of  the  Confultation,  Agreement 
and  Conlent  to  kill  the  King  ;  and  the  Confent- 
ing  to  have  Forty  Horlemen  is  an  Evidence  of 
their  treating,  propofing  and  confulting  to  kill 
the  King.  1  hen  for  your  Objecl:ion  of  ^ilihet 
fufcepit  to  be  one,  that  is  well  enough,  it  is  all 
ftill  but  one  Sentence. 

Sir  B.Shoiver.  One  of  which  is  it  ?  for  they  have 
not  laid  in  the  Indidtment  what  it  is,  whether  it 
be  one  of  the  Four,  or  one  of  the  Forty. 

L.  C.  J.  Whether  it  be  one  of  the  Four,  or  the 
Forty,  is  not  material,  for  cannot  one  be  found 
guilty  and  the  reft  acquitted  ?  the  one  is  not 
charged  with  the  A6t  of  the  other,  but  they  are 
leveral  Offences,  and  each  muft  anlwer  for  hini- 
lelf.  In  all  Indidlments,  Offences  are  leveral. 
Suppole  an  Indidment  of  Confpiracy,  and  it  is 
laid  in  the  Indidlment  that  Four  did  confpire, 
can't  you  prove  that  two  confpired  ?  no  Queftion 
you  may.  It  is  not  certainly  neceffary  that  every 
one  fhould  be  proved  to  have  conlpired.  Suppole 
it  were  alledged  that  Four  did  beat  a  Man,  and 
does  not  lay  ,^ilibet  eorum  beat  him,  you  may 
give  in  Evidence  that  one  did  beat  him. 

Sir  5.  Shower.  No  Queftion  of  that  in  Cafe  of  a 
Battery,  but  in  the  Cale  of  a  Conlpiracy  there 
muft  be  more  than  one. 

L.  C.  y.  Nay,  I  will  ask  you  even  in  an  Adlion 
of  Conlpiracy,  where  the  very  Gift  of  the  Adtion 
is  Conlpiring  together,  cannot  two  be  found  guilty 
and  the  reft  acquitted  ?  In  Riots  there  muft  be 
Three  or  more.  It  may  be  you'll  lay  Ten,  but  it 
is  fufficient,  I  hope,  if  you  prove  it  upon  any 
Three  of  them. 

Mr.  yitt.  Gen.  The  Difference  is  betwixt  Con- 
trails and  Crimes,  for  Contrads  they  are  joynt, 
but  Crimes  they  are  in  their  own  Nature  leveral. 

Mr.  Soil.  Gen.  Befides,  my  Lord,  though  they  be 
out  of  Time,  yet  this  is  not  to  the  Abatement  of 
the  Indidment ;  but  to  the  Evidence  ^  how  do 
they  know,  but  we  will  give  it  in  Evidence  that 
Cbrifiopher  Knightley  was  one. 

L.  C.  J.  I'reby.  Mr.  Mompeffon  moves  it  as  a 
Caveat  againft  your  giving  it  in  Evidence. 

Sir  B.Shoiver.  If  in  an  Outlawry  againft  diverle, 
they  leave  out  thefc  Words,  Nee  eorura  aliquis 
comperuitj  that  is  every  Day  held  to  be  nought, 
and  for  that  Realbn  we  lay,  the  ^iilibet  eorum 
fufcepit  is  neceflary  too,  and  without  being  laid 
cannot  be  given  in  Evidence,  and  if  it  be  laid,  it 
ought  to  have  Time  and  Place. 

L.C.  J.Tre^jy.  The  Default  of  Appearance  muft 
be  a  leveral  Thing,  and  when  he  lays  it  joyntly 
non  comperuermt,  it  may  be  true  that  all  did  not 
appear,  if  any  one  made  Default ;  but  when  you 
charge  Men  with  a  Fact  done,  though  in  the  plural 
Number,  yet  it  is  a  diftind  leperate  Charge  upon 
every  one. 

CI.  of  Arr.  Robert  Lovoick,  thofe  Men  that  thoa 
Ihalt  hear  call'd,  and  perlbnally  appear,  are  to  pals 
between  our  Sovereign  Lord  the  King  and  you, 
upon  Trial  of  your  Life  and  Death  j  if  therefore 
you  will  challenge  tliem,  or  any  of  them,  your 
Time  is  to  Ipeak  to  them  as  they  come  to  the 
Book  to  be  fworn,  and  before  they  be  fworn. 
George  Ford. 

Lozvick.  I  do  not  except  againft  him, 

a.  of  Arr.  Hold  the  Book  to  Mr.  Ford. 

Cryer.  Look  upon  the  Prilbner,  you  Ihail  well 
and  truly  try,  and  true  Deliverance  make,  be- 
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tweeen  our  Sovereign  Lord  the  Kirtg  and  the  Pri- 
foner  at  the  Bar,  whom  you  (hall  have  in  Charge, 
and  a  true  Verdid  give  according  to  your  Evidence : 
So  help  you  God. 

CI.  of  Arr.  Thomas  Trench. 

Lowick.  1  have  nothing  to  lay  againft  him    Qlle 
was  fworn.  J 

CI.  of  Arr.  John  IVolfe. 

Lowick.  I  do  not  except  againft  him.     Qle  w^s 
fworn) 

CI.  of  Arr.  James  Bodington. 

Lowick.  I  challenge  him. 

CI.  of  Arr.   John  Raymond. 

Lowick.  I   lay  nothing  againft  him.     (He  was 
fworn.') 

CI.  of  Arr.  George  Hawes. 

Lowick.   I  do  not  except  againft  him.  fHe  "k^as 
fworn  J 

CI.  of  Arr.  <Thomas  Glo'ver, 

Lowick.  I  challenge  him. 

CI.  of  Arr.  Matthew  Bateman. 

Lowick.  I  do  not  except  againft  him.     ("He  was 
fworn.') 

CI.  of  Arr.  James  Partherith. 

Lozvick.  I  challenge  him. 

CI.  of  Arr.  Jofeph  Blijjet. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  Alexander  Forth. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  Fraticis  Chapman. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  Nicholas  Roberts. 

Loioick.  I  challenge  him. 

CI.  of  Arr.   'Thomas  Play f  cad. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  John  Hall. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  William  Partridge, 

Lowick.  I  challenge  him. 

CI.  of  Arr.  Peter  Levigne. 

Lowick.   I  challenge  him. 

CI.  of  Arr.  Thomas  Moody. 

Lowick.   1  challenge  him. 

CI.  of  Arr.  Thomas  Ramage. 

Lowick.   I  do  not  except  againft  him.    (Jle  was 
fworn. J 

CI.  of  Arr.  Edward  Townefend. 

Lowick.   I  challenge  him. 

CI.  of  Arr.  William  Gtinfon. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  John  Wyborne,  he  did  not  appear. 
William  Strode. 

Lowick.  I  challenge  him. 

CI.  of  Arr.  William  Wild. 

Lowick.  I  do  not  except  againft  him.    (H<?  was 
fworn?) 

CI.  of  Arr.  William  Pitts. 

Lowick.  I  do  not  except  againft  him.    (JHe  was 
fworn.) 

CI.  of  Arr.  William  Smith. 

Lowick,  I  do  not  except  againft  him.     (Hi?  was 
fworn.) 

CI.  of  Arr.  Mofes  Cook. 

Lowick.  I  challenge  him. 

CI.  of  Arr.   Benjamin  Boltly. 

Lowick.  I  do  not  except  againft  him.    (HI?  was 
fworn.) 

CI.  of  Arr.  Eli  as  Fletcher. 

Lowick  I  have  nothing  to  lay  againft  him.  (^He 
was  fwom.) 

CI  of  Arr.  Cryer  coiinteZ.    George  Ford. 

Cryer.  One,  &c. 

CI. 
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CI.  of  AiT.  Eli  as  T let  chef . 

Cryer.  'J'welve  Good  Men  and  true,  ftand  to- 
gether nnd  hear  your  Evidence. 

L.  C.  J.  Now  the  reft  of  the  Jury  that  have  ap- 
peared are  dilcharged. 

CI.  of  Jn:  Cryer,  make  Proclamation. 

Cryer.  O)  ez,  If  any  one  can  inform  my  Lords 
the  King's  Juftices  of  Oj^r  and  2l';-w/wj-,  the  King's 
Serjeant,  or  the  King's  Attorney  General,  before 
this  Inqueft  be  taken  of  the  High-Trcafon,  where- 
of the  Prifoner  at  the  Bar  ftands  indited,  let 
them  come  forth,  and  they  (hall  be  heard,  for 
now  the  Prifoner  ftands  at  the  Bar  upon  his  De- 
liverance, and  all  others  that  are  bound  by  Re- 
cognizance to  give  Evidence  againft  the  Prifoner 
at  the  Bar,  let  them  come  forth  and  give  their 
Evidence,  or  elfe  they  forfeit  their  Recognizance. 

The  Names  of  the  Twelve  fworn  are  thefe  ; 


George  Ford,  Elq; 
Thomas  I'rench,  Efq^ 
Jo/m  irolf e,Ei(\; 
Jol:n  Kc'.yniond,  Efq ; 
George  Hawes,  Efq; 
Mattbe\i3  Batemaiiy  Efq;  j 


'  'fhomas  Kanw.ge,  Gent. 
ID  lit  am  IVtld,  Gent. 
J  IVilliam  Pitts,  Gent. 
,  Nilliam  Smith,  Gent. 
[  Benj.  Boltby,   Gent.  & 
^^Elias  Fletcher,  Gent. 


CI.  of  Arr.  Robert  Loivick,  hold  up  thy  Hand; 
which  he  did.  Yon  that  are  fworn,  look  upon 
the  Prifoner  and  hearken  to  his  Caule.  He  ftands 
indi(5ted  by  the  Name  of  Robert  Loivick,  late  of 
the  Parifh  of  St.  Paul  Co-vent-Garden,  in  the  Coun- 
ty of  Middlefex,  Gentleman ;  for  that  he,  to- 
gether with  Cbrtftopber  Knigbtley,  late  of  the  fame 
Pari(h  and  County,  Gentleman ;  Ambrofe  Rcok- 
■■jcood,  late  of  the  fame  Parifh  and  County,  Gentle- 
maii ;  and  Charles  Cranbitrne,  late  of  the  fame  Pa- 
rifh and  County,  Yeoman  ;  not  having  the  Fear 
of  God  in  their  Hearts,  nor  weighing  the  Duty 
of  their  Allegiance,  but  being  moved  and  feduced 
by  the  Inftigation  of  the  Devil,  as  falfe  Traytors 
againft  the  moft  Serene,  moft  Illuftrious,  moft 
Mild  and  moft  Excellent  Prince,  our  Sovereign 
Lord,  WILLI  AxM  the  III.  by  the  Grace  of  God, 
of  England,  Scotland,  France,  and  Ireland,  King, 
Defender  of  the  Faith,  ^c.  their  Supreme,  True 
and  Rightful,  Lawful  and  Undoubted  Lord  ;  the 
Cordial  Love  and  True,  and  Due  Obedience, 
Fidelity  and  Allegiance,  which  every  Subjedl  of 
our  faid  Lord  the  Iving,  that  now  is,  towards 
him  our  fiid  Lord  the  King,  fhould,  and  of 
right,  ought  to  bear,  w  thdrawing  and  utterly  to 
extinguifli.  Intending  and  Contriving,  and  with 
all  their  Strength  Purpofing,  Defigning  and  Con- 
Ipiring  the  Government  of  this  Kingdom  of  Eng- 
land, under  him  our  fiid  Lord  the  Iving  that  now 
is,  our  right,  duly,  happily,  and  Very  well  efta- 
blifhed,  altogether  to  fubvert,  change,  and  alter  ; 
as  alfb  the  flime  our  Lord  the  King  to  Death  and 
final  Deftrudlion  to  put,  and  bring,  and  his  faith- 
ful Subjeds,  and  the  Freemen  of  this  Kingdom  of 
England,  into  intollerable  and  moft  miferable 
Slavery  to  Lcjiis  the  French  King,  to  fubjugate 
and  inthral,  the  loth  Day  of  February,  in  the  Se- 
venth Year  of  the  Reign  of  our  Sovereign  Lord 
the  King  that  now  is,  and  diverfe  other  Days 
and  Times,  as  well  before,  as  after,  at  the  Pa- 
rifli  of  St.  P..'///'s  Covent-Garden  aforefaid,  in  the 
County  aforelaid,  falfely,  malicioufly,  devilifhly, 
and  traiteroufly,  did  compafs,  imagine,  and  con- 
trive, pu.pole,  defign,  intend,  o-ir  faid  Lord  the 
King  that  now  is,  to  kill,  flav,  and  murder;   and 


miferable  Slaughter  among  the  faithful  Subjects 
of  our  faid  Lord  the  King  throughout  this  \vhole 
Kingdom  of  England,  to  make,  and  caufe,    and 
the  fame  their  moft  wicked,   impious,  and  devi- 
lifli  Treafbns,   and  traiterous  Compaffings,  Con- 
trivances, and  Purpoies  aforefaid,  to   fulfil,  per- 
fedt,  and  bring  to  effed,  they  the  faid  Cbnftcfber 
Kni^Jjtley,    Robert    Lo-ivick,    Ambrofe  Rockivood, 
and  Charles  Cranbiirne,  and  very  many  other  falfe 
Traitors  to  the  Jurors  unknown ;    afterwards,  to 
wit  the  fame  tenth  Day  of  February,  in  the  Year 
abovefaid,  at  the  Parifh  aforefaid,  in  the  County 
aforefaid,  and  diverfe  other  Days  and  Times,  as 
well  before  as  after ;  there,  and  elfewherc,  in  the 
fame  County,  falfly,  malicioufly,  advifedly,  fecret- 
Jy,  and  traiteroufly ;   and  with  Force  and  Arms 
did  meet  together,  propofe,   treat,   confult,   con- 
fent,  and  agree,  him  our  faid  Sovereign  Lord  the 
King,  that  now  is,  by  lying  in  Wait  and  Wild, 
to  affaflinate,  kill,  and  murder,  and  that  execrable, 
horrid,  and  deteftable  AfTaflination   and  Killing, 
the  fooner  to  execute  and  perpetrate ;  afterwards, 
to  wit,  the  fame  Day  and  Year,  and  divers  other 
Days  and  Times,  at  the  Parifh  aforefaid,  in  the 
County  aforefaid  ;  traiteroufly  did  treat,  propofe, 
and  confult,  of  the  Ways,  Manner,  and  Means, 
and  the  Time  and  Place,  where,  when,  how,  and 
in  what  manner,  our  faid  Lord  the    King,  fo  by 
lying  in  wait,  the  more  eafily  they  might  killj 
and  did  confent,  agree,  and  affent,    that  Forty 
Horfemen,    or  thereabouts ;    of  whom   the  faid 
Cbrijlopher   Knightley,    Robert  Lowick,   Ambrofe 
Roohmod,  and  Charles  Cranhmne,  would  be  four; 
and  every  one  of  them  traiteroufly  took  upon  him- 
felf  to  be  one,  with  Guns,  Muskets,  and  Piftols, 
loaden   with  Gun-powder,  and  Leaden  Bullets; 
and,  with  Swords,  Rapiers,  and  other  Arms,  ar- 
med, fhould  lie  in  Wait,  and  be  in  Ambulh,  the 
fame  our  Lord    the   King  in   his  Coach  being, 
when  he  fhould  go  abroad  to  fet  upon,  and  that  a 
certain  and  competent  Number  of  thofe  Men  fb 
armed  fhould  fet  upon  the  Guards  of  him  our  faid 
Lord  the  King  then  attending  on  him,  and  being 
with  him,  and  fhould  fight  with  them,  and  over- 
come them,  whilft  others  of  the  lame  Men  fb 
arm'd,  him,  our  faid  Lord  the  King,  to  aflaflinate, 
kill,  flay,  and  murder  :  And  they  the  faid  Cbrtflo- 
pher  Knightley,  Robert  Lowick,  Ambrofe  Roohvood, 
and  Charles  Cranburne,  their  Treafons,    and  all 
their  Traiterous  Intentions,  Defigns,  and  Contri- 
vances aforefaid,    to   execute,  perpetrate,   fulfil, 
and  bring  to  Effed:  afterwards,  to  wit,  the  afore- 
faid loth  Day  of  February,  in  the  Seventh  Year 
aforefaid,  at  the  Parifh  aforefaid,  in  the  County 
abovefaid,  divers  Horfes,  and  very  many  Arms, 
Guns,    Piftols,  Rapiers,  and   Swords,  and   other 
Weapons;    Ammunition,  and  Warlike   Things, 
and   military  Inftruments,  falfly,  malicioufly,  fe- 
cretly,  and   traiteroufly  did  obtain,  buy,  gather 
together,  and  procure ;  and  did  caufe  to  be  bought, 
obtain'd,   gather 'd  together,  and  procured  with 
that  Intent,  them,  in    and  about  the  deteftable, 
horrid,  and  execrable  AlTaflination,  Killing,  and 
Murder  of  our  laid  Lord   the  King,  that  now  is, 
as  aforefaid,  to  ufe,  imploy,  and  beftow  ;  and  the 
fame  Premilfes  the   more  lafely.  and  certainly  to 
execute,  do,  and  perpetrate,  he  the  aforelaid  Cbri- 
fibpher  Knightley,  with  one  Edward  King,  lately 
of  High-lreafon,  in  Contriving   and  Confpiring 
the  Death  of  our  laid  Lord  the  King  that  now  is 
duly  convicted  and  attainted,  by  the  Confent  and 
Affent  of  divers  of  the   Traitors  and   Confpira- 

tors 
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tors  aforelaid,  the  faid  tenth  Day  of  February^  in 
the  leventh  Year  abovelaid,  traiteroufly  did  go 
and  come  to  the  Place  propoled,  where  fiich  in- 
tended Aflaflination,  Killing,  and  Murder,  of  our 
faid  Lord  the  King,  by  lying  in  Wait,  fliould  be 
done,  perpetrated  and  con-imitted,  to  view,  Ice, 
and  oblerve,  the  Conveniency  and  Fitncis  of  the 
fame  Place,  for  fuch  lying  in  wait,  AfTaffination 
and  Killing,  there  to  be  done,  perpetrated  and 
committed ;  and  that  Place  being  lb  viewed  and 
obierved  afterwards,  to  wit,  the  lame  Day  and 
Year,  his  Oblervations  thereof  to  feveral  of  the 
laid  Traitors  and  Confpirators,  did  relate  and 
impart,  to  wit,  at  the  Parifh  aforelaid,  in  the 
County  aforelaid,  and  the  aforelaid  Charles  Cran- 
htirne^  the  lame  Day  and  Year  there  in  order,  the 
lame  execrable,  horrid,  and  deteftable  Aflaffina- 
tion,  and  killing  of  our  laid  Lord  the  King,  by 
the  Traitors  and  Confpirators  aforelaid,  the  more 
readily  and  boldly  to  execute,  perpetrate,  and 
commit,  adviledly,  knowingly,  and  traiteroufly, 
did  bear  and  carry  among  divers  of  thole  Trai- 
tors and  Conipirators  forwards  and  backwards, 
from  fome  to  others  of  them,  a  Lift  of  the  Names 
of  diverle  Men  of  thole  who  were  dcfign'd  and 
appointed,  our  laid  Lord  the  King,  lb  as  afore- 
laid, by  lying  in  Wait  to  kill  and  murder,  againft 
the  Duty  of  the  Allegiance  of  them  the  laid  Chri- 
fiopher  Knight  ley,  Robert  Lonick,  Ambrofe  Rook- 
•wood,  and  Charles  Cranbume  ;  and  againft  the  Peace 
of  our  laid  Sovereign  Lord  the  King  that  now  is, 
his  Crown  and  Dignity,  as  allb  againft  the  Form 
of  the  Statute  in  fuch  Cale  made  and  provided  : 
Upon  this  Indictment  he  has  been  arraigned,  and 
thereunto  hath  pleaded  not  Guilty,  and  for  his 
Trial  hath  put  himfelf  upon  God  and  the  Coun- 
try, which  Country  you  are :  Your  Charge  is  to 
inquire,  whether  he  be  guilty  of  the  High-Trea- 
Ibn  whereof  he  ftands  indifted,  or  not  guilty ;  if 
you  find  him  guilty,  you  are  to  inquire  what 
Goods  or  Chattels,  Lands;  or  Tenements,  he  had 
at  the  Time  of  the  High-Trealbn  committed,  or 
at  any  Time  fmce,  to  yonr  Knowledge.  If  you 
find  him  not  guilty,  you  are  to  inquire  whether  he 
fled  for  it,  if  you  find  he  fl  ed  for  it,  you  are  to  in- 
quire of  his  Goods  and  Chattels,  as  if  you  had 
found  him  guilty  j  if  you  find  him  not  guilty,  and 
that  he  did  not  fly  for  it,  you  are  to  fay  fo,  and 
no  more ;  and  hear  your  Evidence. 

Mr.  Mount agtie.  May  it  plcale  your  Lordfhip,and 
you  Gentlemen  of  the  Jury,  this  is  an  Indictment 
of  High-Trealbn  againft  Robert  Lo^aick,  Priibner 
at  the  Bar,  and  the  Indictment  does  charge  him 
■with  compaffing  and  imagining  the  Death  of  the 
King,  and  endeavouring  to  fubvert  the  Govern- 
ment, and  inflave  this  Kingdom  of  England,  and 
bring  it  under  French  Tyranny  and  Slavery,  and 
the  Indi<5lment  lets  forth  that  Robert  Loivick,  the 
Prilbner  at  the  Bar,  the  Tenth  of  February,  met 
feveral  fiUe  Traitors,  and  there  confulted  and 
treated  how  to  allaflinate  his  Majefty ;  and  agreed, 
that  forty  Horlemen  to  get  together,  Ibme  to  at- 
tack the  Guards,  while  others  were  to  alfaflinate 
the  King  in  his  Coach  ;  and  the  Indidment  char- 
ges him.  likewile  with  getting  together  Horles  and 
Arms  for  this  Purpole,  to  this  he  hath  pleaded 
not  guilty.  We  will  call  our  Evidence,  and  prove 
the  Fad:  againft  him,  and  we  do  not  doubt  but 
you  will  do  \  our  Duty. 

Mr.  y^t.  Gen.  May  it  pleale  your  Lordfhip,  and 
you  Gentlemen  that  are  iworn,  this  is  an  Indidt- 
ment  of  High-Trealbn,  in  conlpiring  and  compaf' 
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fing  the  Death  and  Deftruction  of  the  Kin^,  the 
Nature  of  our  EvideiKe  againft  the  Prilbner  at 
the  Bar  is  this. 

Yoii  will  hear.  Gentlemen,  bv  the  Witnefles, 
that  about  Chrijimas  laft  a  Confpiracy  and  Defign 
was  let  on  foot  to  alfaflinate  the  Kins,  and  accord- 


g,  and  accord- 
ingly to  accomplifh  it,  there  were  leveral  Pcrfons 
lent  over  from  France  by  the  late  King  James 
who  were  Part  of  his  Guards,  and  particularly 
Sir  George  Barclay  was  to  be  the  Head  of  them  j 
he  was  a  Lieutenaiit  of  the  Guards  there,  and  he 
was  lent  over  in  January  laft,  and  there  were  a 
great  many  Troopers  fent  over,  who  were  to  be 
under  his  Dircdion,  particularly  Mr.  Harris,  who 
will  gi\e  you  an  Account,  that  he  was  lent  over 
by  Order  of  King  Jajnes,  and  he  was  told  parti- 
cularly King  James  had  a  Service  for  him  to  do 
in  Engkmd^^nd  he  hop'd  it  might  be  an  Oppor- 
tunity to  advance  him.  He  was  to  obferve  the 
Orders  of  Sir  George  Barclay,  and  by  what  lokc.a 
he  fliould  know  him  ;  he  was  to  meet  him  in  Co- 
ment-Garden,  and  he  was  told  he  might  find  hirn 
there  twice  a-Week  in  the  Square,  about  fix  a^ 
Clock,  after  it  was  dark ;  and  that  he  might  knowt 
him,  he  told  him,  he  would  have  his  white  Hand- 
kerchief hanging  out  of  his  Pocket  j  accordingly 
Mr.  Harris  came  over,  and  Mr.  Hare  came  with-, 
him,  and  they  came  and  did  meet  with  Sir  George^ 
Barclay,  and  they,  together  with  Sir  George  Barclay., 
and  leveral  others  here  in  England,  Mr.  Porter, 
Mr.  Charnock,  and  Sir  Uilliam^ Perkins,  did  enter 
into  Conlultation  how  to  effed  it :  There  were  fe- 
veral Meetings  about  it,  and  you  will  find  the  Pri- 
lbner at  the  Bar  was  at  feveral  Meetings  to  vhat 
Purpole,  and  they  did  undertake,  among  them, 
to  provide  'io  many  Men  as  might  make  about  the 
Number  of  Forty,  which  they  thought  fufficienc 
for  the  Execution  of  this  Defign. 

Gentlemen,  you  will  hear  that  the  Prifoner  at 
the  Bar  did  treat  with  leveral  Perlbns  to  be  in- 
gaged  in  it  J  particularly,  about  the  ^th-ol  Fe- 
bruary, he  lent  to  one  Bertram,  and  ask'd  him  if 
he  would  be  ingaged  in  a  Defign  for  King  Jj?/v/e.f 's 
Service  that  was  quickly  to  be  executed,  without 
asking  of  Queftions,  and  afterwards,  I  think,  he 
undertook  he  would:  So  about  the  14th  of  Fe- 
bruary he  met  him  again,  and  that  was  the  Day 
before  the  firft  Time  they  intended  to  attack  the 
King,  and  then  being  lb  near  the  Time  when  it 
was  to  be  executed,  he  thought  it  proper  to  ac- 
quaint him  with  the  Thing  he  had  ingag'd  him  in  ; 
and  he  did  acquaint  him.  That  the  next  Morning 
they  were  to  be  ready  to  attack  the  King  and  his 
Guards,  and  bid  him  be  lure  to  get  his  Boots  and 
other  Things  ready  for  that  purpole,  and  he  gave 
him  a  Guinea  in  order  to  it.  Bertram,  it  leems, 
on  the  15th  of  February  did  not  come,  and  the 
King  it  leems  did  not  go  abroad  that  Day,  {o  they 
were  difappointed  at  that  Time ;  but  the  Sunday 
after  Bert r am mttHm,  and  Mr.  Lo:c';V^ complained 
that  he  had  not  come  upon  the  Saturday  according 
as  he  had  undertaken ;  and  he  told  him  it  would 
have  been  the  lame  Thing,  he  would  have  dilap- 
pointed  them  if  the  King  had  been  in  the  Field. 

Gentlemen,  }"ou  fliall  find.  That  as  he  thus  en- 
gaged Mr.  Bertram,  lb  he  was  to  pro^'ide  le\'eral 
others ;  and  did  declare.  That  at  his  own  Charge 
he  had  got  two  or  three,  he  complain'd  of  it  as  a 
Hardlhip  put  upon  him.  That  whereas  ^Ir. Harris 
had  6  s.  a-Day  Subfiftence,  and  was  only  to  take 
care  of  himlelf,  he,  Mr.  Loivick,  had  at  his  own 
Charges  ingaged  and  provided  leveral. 

Y  y  y  y  Y'ott 
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You  will  find,  Gentlemen,  that  Mr.  Kookmod, 
Who  was  tried  Yeftcrday,  had  feveral  Meetings 
about  if,  with  Mr.  Loivick  and  Mr.  Hams ;  they 
did  think  it  to  be  a  barbarous  Thing :  But  how- 
ever, they  were  refolved  to  obey  Orders,  and  the 
Prifoner  in  particular  laid  he  wou'd  obey  Orders, 
tho'  he  thought  it  a  very  wicked  I'hing. 

Gentlemen,  you  will  find  by  the  Evidence  how 
the  Matter  was  carried  on ;  the  Prifoner  was  to 
be  engaged  in  it,  and  did  not  only  imbarque  him- 
felf  in  Perfon,  but  engaged  others,  and  did  treat 
with  them  about  it.  We  fhall  call  our  Witneffes, 
who  will  give  you  a  full  Account  of  it,    and  then 

we  fhall  leave  it  with  you,  who  we  queftion  not 

will  do  Juftice.  Firft  call  George  Harris  ;  who  ap- 
peared and  was  fworn. 

Mr.  Sol.  Gen.  Pray  will  you  give  an  Account  to 

my  Lord  and  the  Jury,  what  you  know  of  the  in- 
tended Affaflination,  and  what  Part  the  Prifoner 

at  the  Bar  had  in  it. 

Mr.  Ccnyers.  Begin  from  the  Fii-ft,  and  tell  your 

whole  Knowledge  as  you  did  Yefterday. 

Mr.  Harris.  On  the  14th  of  January,  New  Stile, 

I  was  ordered  to  wait  on  King  James  at  Dinner  ; 

after  Dinner  was  over,  I  was  called  in,   where  was 

Col.  Parker  and  Mr.  Hare  at  the  lame  Time,    and 

King  James  told  me  he  was  very  fenfible  of  the 

good  Service  I  had  done  him ;  and  now  he  had  an 

Opportunity  of  doing  fomething  for  me  :    I  was 

to  go  into  England,  and  thereto  be  fubfifted,  and 

I  was  to  follow  the  Orders  of  Sir  George  Barclay  ; 

the  King  told  me  I  Ihould  find  Sir  George  Barclay 

in  Coveut-Garden,  with  a  white  Handkerchief  hang- 
ing out  of  his  Pocket,  on  Mondays  and  I'Imrfdays 

between  the  Hours  of  fix  and  leven  in  the  Eve- 
ning, and  that  was  the  Sign  I  was  to  know  him 

by,  and  he  ordered  me  to  go  to  Mr.  Caroll,  that  is 

Secretary  to  the  late  Queen,  and  Col.  Parker  went 

along  with  me,  and  he  ordered  me  ten  Lewidores, 

and  Mr.  Hare  as  much,  which  Mr.  Caroll  gave  us  ^ 

and  if  that  were  not  fufficient,   or  if  we  were 

"Wind-bound  at  Calis,  we  had  Orders  to  apply  to 

the  Prefident  of  Calis  to  be  furnifli'd  with  what 

we  wanted :  accordingly  we  went,   and  the  Wind 

not  ferving  when  we  come  to  Calis,  we  were  for- 
ced to  {lay  there,  and  our  Charges  were  paid  to 

our  Landlady  by  the  Prefident  of  Calis,  according 

to  the  Order  we  received  at  St.  Germains ;  when 

the  Wind  ferved  fiir  we  went  on  Board,  and  came 

to  Riimney-marJJj,  to  one  Mr.  Hunt's  Houfe,  and 

from  thence  he  furnifh'd  us  with  a  Couple  of  Hor- 

fes,  and  we  came  the  Sandy-way  to  one  Mr.  7'iic- 

kers,    and  from  thence  to  Mr.  Crofs's,  and  from 

thence  to  Grates-end,  and  from  thence  to  London : 

We  came  up  in  the  Night-tide,  and  being  late 
when  we  came  to  Town,  Siinday-m^'xt,  we  lay  at 
Inn  at  the  lower-end  of  Gracious-fireet ;  the 
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next  Day  we  went  to  look  for  Sir  George  Barclay, 
but  not  finding  him  in  Coveut-Garden,  according 
to  what  King  James  told  us,  I  admired  at  it ;  but 
one  Mr.  Birkenhead  meeting  my  Comrade  the  next 
Day,  laid.  Sir  George  Barclay  defired  to  fee  us,  and 
appointed  us  to  meet  him,  which  we  did  that 
Night,  where  Sir  George  Barclay  ask'd  us  how  the 
King  and  Queen,  Prince  and  Princefs  did  ;  he  told 
us  at  that  lime  he  had  no  Money  for  us,  but  in 
a  few  Days  we  fhou'd  have  Money ;  and  accord- 
ingly he  lent  us  Money.  We  had  five  Guineas, 
but  it  was  at  twice ;  two  Guineas  at  one  Time 
and  three  at  another,  and  this  was  for  a  Month's 
fubfiftence  at  five  Shillings  a  Day,  Guineas  going 
then  at  thirty  Shillings.      And  afterwards  when 


Major  Holmes  delivered  the  Horfe,  upon  Saturday 
the  15  th,  we  had  another  Guinea,  that  made  up 
what  we  had  to  be  fix  Shillings  a  Day  when  we 
had  Horfes,  and  five  Shillings  a  Day  when  we 
had  none :  And  as  for  Mr.  Lo-jaick,  the  firft  Satur- 
day which  was  defigned  for  the  Affaflination,  1 
happened  to  be  at  Mr.  Counter  s  Lodgings  in  Hcl- 
horn,  a  Confcdtioner's ;  and  there  I  lee  Mr.  Lowick 
come  in. 

Mr.  Conyers.  Who  lodg'd  there,  pray  Sir  ? 
Harris.  Sir  George  Barclay  and  Mr.  Counter  had 
Lodgings  there ;  and  Mr.  Lo-jotck  came  in  there, 
but  I  cannot  lay  he  ftay'd  there  any  Time,  I  think 
he  went  out  prelently  afterwards.  The  next 
Week  I  met  Mr.  Lowick  in  Red-lyon  Fields  and  dif- 
courled  with  him  there  about  this  Matter,  and  I 
told  him  what  a  barbarous  and  inhumane  Thing 
it  was  that  we  Ihould  be  the  Murderers  of  the 
Prince  oi  Orange,  and  that  it  would  render  us  odi- 
ous to  the  World,  and  that  we  Ihould  be  a  conti- 
nual Reproach  to  our  lelves ;  he  did  agree  it  was 
{o :  But  in  conclufion  Mr.  Lowick  laid  he  would 
obey  Orders,  and  he  laid  Sir  George  Barclay  he  was 
fure  wou'd  not  do  it  without  Orders.  That  Day 
when  we  were  walking  out,  we  met  Sir  George 
Barclay  and  Major  Holmes  riding  in  the  High-way 
up  towards  Iflington,  and  we  Ipoke  to  him,  for 
Mr.  Lowick  told  me  the  Thing  was  dilcovered,  and 
his  Name  was  given  up,  and  other  Gentlemens, 
and  I  think  another ;  and  ib  he  told  me  that  one 
Harrifon  told  him  of  it,  and  forewarn'd  him  that 
Night  from  lying  in  his  Lodging;  and  he  told 
him  that  he  believed  it  wou'd  not  be  lafe  for  the 
Reft  to  lie  in  their  Lodgings,    or  to  that  effeft. 

Mr.  y^t.  Gen.  When  he  laid  he  wou'd  obey  Or- 
ders, What  was  the  Difcourle  about. 

Harris.  We  were  talking  of  murdering  the 
Prince  of  Orange :  And  not  only  that,  but  I  do 
believe  that  Mr.  Lowick  is  {o  lenfible  that  what  I  lay 
is  true,  and  he  is  a  Man  of  lb  much  Conlcience 
and  Honour,  that  he  will  not  contradidl  any  Thing 
that  I  affirm  or  have  laid  here.  On  Saturday  the 
Two  and  Twentieth  we  dined  at  the  Caftle,  a  Ta- 
vern or  a  Cook's  Shop,  at  the  End  of  Ked-lyon 
Street.  I  was  much  in  a  Sweat,  and  he  ask'd  me 
what  made  me  lb  ?  I  told  him  I  had  been  getting 
Captain  Rookwood's  Party  ready ;  and  I  told  him 
(laughing)  that  Captain  Rookwood  laid  I  Ihould  be 
his  Aid  du  Camp,  and  to  I  was  getting  the  Men 
together :  Says  he  to  me,  you  may  very  well  do 
it,  for  you  have  fix  Shillings  a  Day,  and  I  have 
nothing.  Mr  Lowick,  you  know  what  I  lay  to  be 
true;  I  know  not  why  you  lift  up  your  Hands ; 
but  you  did  tell  me  I  might  very  well  do  it,  ha- 
ving fix  Shillings  a  Day,  and  you  had  nothing, 
and  yet  brought  a  Couple  of  Men  at  your  own 
Charge,  and  that  their  Horfes  could  not  be  dil^ 
charged  unlels  you  went.  Thele  were  his  Words, 
my  Lord,  or  to  this  effedl. 

Mr.  Att.  Gen.  What  do  you  mean  by  being  dis- 
charged ? 

Harris.  I  mean  this,  that  I  believe  he  paid  for 
them ;  and  they  were  waiting  at  a  Houle  till  he 
came. 

Mr.  Conyers.  Why  were  they  to  be  dilcharged 
that  Day  ? 

Harris.  The  Realbn  why  they  were  to  be  dis- 
charged that  Day,  was,  becaule  Captain  Rookwood 
had  told  him  before,  that  the  Prince  of  Or^Kge  did 
not  go  out  that  Day ;  and  therefore  we  went  to- 
gether to  walk  towards  Iflington. 
L.  C.  J.  What  Day  was  that  ? 

Harris. 
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H.ri-Yis.  The  fecond  Salunljy  that  it  was  to  have 
been  executed.  I  was  not  a  Spy  upon  any  Man's 
A<5tions:  I  cannot  tell  what  they  did  any  more 
than  1  tell  you :  I  do  not  wrong  you  any  Way  in 
the  World,  Sir,  I  am  lure  on  it. 

L.  C.  y.  when  was  it  that  you  fpoke  with 
Mr.  Loivick  about  murdering  the  King? 

Harris.  It  was  Monday,  Tuefday ^IVedncfday,  or 
'J'hiirfday,  I  cannot  be  exadt  to  the  Day,  but  it 
was  one  of  thele  Days,  after  the  firft  Saturday  ; 
I  cannot  be  pofitive  what  the  Day  was. 

L.  C.  'J.  Well,  it  was  between  the  two  Days  "> 

Harris.  Yes,  it  was. 

L.  C.  J.  How  did  you  know  of  that  Defign  of 
murdering  the  King  ? 

Harris.  I  \yas  inform'd  of  it  by  Captain  Rnok- 
wood  the  firft  Saturday,  and  I  met  Mr.  Lowtck 
and  had  this  Dilcourle  about  it ;  and  afterwards 
they  informed  me  that  Mr.  la  Rue  did  not  lie  at 
his  Lodgings,  and  the  1  hing  was  dilcovered,  and 
they  believed  that  Rue  had  difcovered  it :  And  I 
defire  you'll  call  Mr.  la  Rue  as  to  this  Matter ; 
for  I  believe  he  will  own  it. 

Mr.  Sol.  Gen.  How  came  you  to  truft  him  with 
fuch  a  Dilcourfe  ? 

Harris.  Becaufe  we  met  there  at  Counter's 
Lodgings,  and  we  had  feveral  times  DifcoUrles  of 
it  i  there  was  Major  Bernard  and  Capt.  Rochjuood 
befides,  and  I  alwa}'s  declared  againft  it  as  a  bar- 
barous and  inhuman  Thihg,  not  to  be  anfuer'd 
before  God  or  Man,  and  that  we  fhould  be  odious 
to  all  the  World  if  the  Thing  were  efFed:ed,  as  I 
believ'd  it  would  not  be.  I  wou'd  never  Ihew  my 
Head  after  fuch  a  Thing. 

Mr.  Sol.  Gen.  Do  you  remember  who  began  the 
Dilcourle  of  this  Matter? 

Harris.  I  cannot  tell  that.  I  can't  come  to 
every  Particular. 

Sir  B.  Shower.  You  laid  juft  now,  you  appre- 
hended Mr.  Lowick  to  be  a  Man  of  Ccnfcience 
and  Honour  ;  Pray  what  were  hrs  Sentiments 
about  it  ?  J  '!  i  -!   • 

Harris.  His  Sentiment  was.  That  'he  would 
obey  Sir  George  Barclay's  Orders  ;  aind  he  was 
lure  Sit  George  Barclay  would  not  do  it  without 
Orders. 

Sir  B.  Sboimer.  Did  hot  he  declare  it  to  be  a 
barbarous  Defign  ? 

Harris.  I  canr't  rismem'ber  e\'ery  particular 
Thing  that  he  laid  ;  for  I  am  not  a  Spy  upon  any 
Man's  Anions. 

Lowick.  When  you  were  talking  of  that  Defign 
that  you  Ipeak  of,  pray  did  I  conlerit  to  any 
fuch  Thing  ? 

Harris.  I  tell  you  how  far  you  confentcd  ;  you 
laid  you  wou'd  obey  Sir  George  B^tctays  Orders, 
and  you  was  lure  he  would  not  do  it  witliout  Oi*- 
ders.  .'  ■ 

Mr.  Mompcjfon.  Did  you  lee  any  of  Sir  George 
Barclay's  Orders  ? 

Harris.  No,  I  did  not,  I  was  to  follow  his  Or- 
ders ;  but  what  Orders  he  had  I  cannot  tell. 

Mr.  Sol.  Gen.  What  did  Sir  George  Barclay  tell 
you  you  were  to  do  ? 

Harris.  Sir  George  Barclay  declared,  on  the  firft 
Saturday,  that  we  were  his  Janizaries,  and  talk'd 
of  attacking  and  bringing  away  the  Garter  :  I  can- 
not lay  this  Gentleman  was  by  then  ;  and  after- 
wards Sir  George  Barclay  went  out  and  returned, 
and  came  in  again  into  the  Room,  and  declared 
that  we  were  Men  of  Honour,  and  that  we  were 
to  attack  the  Prince  of  Orange, 
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Mr.  Mompejfon.  Did  Sir  George  Barclay  give  the 
Prilbncr  at  the  Bar  any  Orders  ? 

Hams.  I  don't  tell  you  he  did. 

Mr.  MomjjEJjhn.  You  fay  you  met  Sii*  George 
Barclay  and  Major  Holmes  upon  the  Road  going 
to  Iflington  :  How  do  you  know  the  Pnlbncr  was 
there  ?" 

Harris.  Why,  was  not  I  with  him  ?  I  am  very 
lorry  to  come  upon  this  Account  ^  but  you  know 
it  is  Truth  all  that  I  lay  ;  and  I  am  lure  )ou  are 
lenfible  I  do  you  no  Wrong  :  He  met  Sir  George 
Barclay  and  Major  Holmes,  and  he  went  down  and 
laid  Ibmething  to  Sir  George  Barclay  in  the  High- 
way ;  what  it  was  I  don't  know ;  but  I  ftood,  and 
Captain  Rookivood  and  Mr.  Bernard  laid  Ibmething 
to  him,  which  you  very  well  know. 

Mr.  At.  Gen.  What  was  it  ? 

Harris.     I  can't  tell.  Sir. 

Mr.  At.  Gen.  We  do  not  defife  you  tO  tell  what 
you  can't  tell :  Is  this  all  you  know  ? 

Harris.  It  is  all  at  prefent  that  I  recoiled;.    • 

Mr.  Sol.  Gen.  Then  pray  fwear  Mr.  Bertram 
(which  was  done) 

Mr.  Conyers.  Pray  will  you  give  an  Account  to 
my  Lord  and  the  Jury  what  you  know  of  this  in- 
tended Alfallination,  and  how  far  the  Prilbner 
was  concerned  in  it. 

Bertrajn.  My  Lord,  about  the  Beginning  of 
February  laft,  Major  Lowick  came  to  me,  and 
ask'd  me  if  I  wou'd  elpoule  a  Thing  with  him 
that  might  be  for  my  Advantage  ;  I  told  him  that 
I  thought  I  might  efpouie  any  Thing  that  he 
thought  fit  to  engage  in. 

Mr.  Mompejfon.  Whom  did  you  tell  fo  ? 

Bertra?n.  Major  Lowick  :  And  he  told  me  it 
was  well,  and  defired  me  to  ask  no  more  Quefti- 
ons :  I  did  not  ;  but  it  went  on  to  the  14th  of 
February,  when  he  defired  me  to  be  at  his  Lodg- 
ings at  twelve  a-Clock.  I  was  fo  about  that  Time, 
but  he  was  not  within,  and  I  ftay'd  till  he  came 
in,  and  he  took  me  up  into  his  Chamber,  and 
told  me  he  believed  they  fhould  ride  out  in  Ibme 
Jittle  Time  j  aiid  he  told  me  he  believed  the  King 
was  to  be  leiz'd  in  his  Coach,  and  he  gave  me  a 
Guinea  to  buy  me  Necefllaries. 

L.  C.  J.  What  Neceflaries  ? 

Bertram.  I  can't  lay  he  nam'd  any. 

Mr.  At.  Gen.  But  for  what  Purpole  were  thofe 
NecelTaries  ? 

Bertram.  I  don't  know  that  he  named  any 
Thing,  indeed. 

Mr.  At.  Gen.  Well  ^  did  he  tell  you  when  you 
were  to  be  ready  ? 

Bertram.  If  you  pleale  to  give  me  leave,  I'll  tell 
you  :  He  defired  me  not  to  be  out  of  the  Way  j 
and  the  next  Morning  I  was  to  meet  him  at  the 
Purl-Houle  in  Hart-ftrect.  I  did  not  meet  him  ; 
and  the  next  Time  I  faw  him,  I  am  not  pofitive 
whether  it  was  the  next  Day  after  the  Fifteenth 
when  I  was  to  met  him  at  Hart-ftreet,  but  did 
not  {o  ;  but  the  next  Time  I  law  him,  he  ask'd  me 
why  I  did  not  meet  him  according  to  his  Appoint- 
ment ?  I  told  him,  I  had  fome  Reafon  for  it  ; 
and  he  anfwer'd  me  again.  That  he  believed,  if 
the  King  had  been  in  the  Field,  I  would  have 
done  the  fame  ;  but  I  have  not  feen  him  fince, 
till  I  faw  him  at  the  Bar. 

Mr.  At.  Gen.  Had  you  no  Difcourfe  of  Horfes 
that  you  were  to  provide  ? 

Bertram.  I  do  not  remember  any  particular 
Thing  more  than  I  have  told  you 
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Mr.  Jf-  G^>i-  Did  he  not  tell  you  what  the  Dc- 
fjgn  was  you  were  to  go  about  ? 

Bcrtratn.  He  did  not  tell  me  of  any  other  De- 
fign  than  as  I  tell  you,  for  he  believed  1  knew  of 
it ;  I  thought  fo  at  leaft  :  The  firft  time  1  knew 
of  it  was  from  Mr.  Charnock. 

L.  C.  J.  "What  did  he  tell  )  ou  was  the  Defign 
that  you  (hould  ingage  in  for  your  Advantage  up- 
on Friday  the  14th,  when  he  gave  you  the  Gui- 
nea ? 

Bertram.  He  told  me,  he  believed  they  Ihould 
ride  out  very  fuddenly,  and  that  the  King  was  to 
be  feized  in  his  Coach. 

L.  C.  J.  Did  he  tell  you  when  the  King  was  to 
be  feized  ? 

Bertram.  No,  he  did  not  tell  me  when,  but 
this  was  the  14th,  the  next  Morning  I  was  to 
incet  him  at  Hart-ftreet,  but  did  not. 

Mr.  Sol.  Gen.  Who  did  he  tell  you  the  King 
was  to  be  feiz'd  by  ? 

Bertram.  He  did  not  nominate  any  one  elfe, 
for  he  obliged  me  not  to  ask  him  Queftions,  nor 
I  did  not. 

Mr.  Sol.  Gen.  Did  he  name  himfelf  to  be  con- 
cerned ? 

Bertram.  He  named  himfelf  fb  far,  as  that  he 
believed  he  (hould  ride  out  very  fuddenly. 

Mr.  Sol.  Gen.  Was  it  the  next  Morning,  or  the 
next  Day  ? 

Bertram.  I  cannot  fay  that  he  named  any  par- 
ticular Time. 

Mr.  At.  Gen.  Will  they  ask  him  any  Quefti- 
ons ? 

Sir  B.  Sho-wer.  No,  I  think  we  Ihall  not. 
Mr.  Moimtagtte.    Pray,  Mr.  Bertram^  will  you 
anfwer  me  one  Queftion,  What  did  he  lay  to  you 
when  he  check'd  you  for  not  coming  according  to 
his  Appointment  ? 

Bertram.  I  took  it  as  a  Kind  of  a  Check :  He 
told  me,  that  if  the  King  had  been  in  the  Field, 
he  believed  I  would  have  done  the  fame. 

Sir  B.  SlWiSner.  There  is  one  Thing  we  muft  a 
little  examine  this  Gentleman  to  :  Were  not  you 
under  a  Neceflity  before  that  Time  that  he  gave 
you  the  Guinea  ?  Pray  what  Condition  were  you  in  ? 
Bertram.  Under  NecefRty,  Sir !  I  was  never  ve- 
ry plentiful  of  Money  of  late. 

Sir  B.  Shovser.  Did  he  never  give  you  a  Guinea 
or  two  before  in  Charity,  and  out  of  Compaflion 
to  your  Neceflities  ? 

Bertra7>i.  He  has  given  me  Money  feveral  Times 
before  ;  and  I  believe  if  I  would  have  ask'd  him 
for  any  Money,  he  would  have  given  it  me. 

Mr.  At.  Gen.  Was  this  Money  given  you  for 
Charity,  or  for  any  other,  and  what  Purpofe  ? 

Bertram.  I  did  not  ask  him  for  any  Thing,  but 
he  gave  it  nie,  and  faid,  There's  a  Guinea  to  buy 
you  Neceflaries. 

Mr.  At.  Gen.  What  was  the  Difcourfc  before 
that  ? 

Bertram.  I  told  you,  he  faid,  he  believed  they 
were  to  ride  out  very  fuddenly,  and  he  believed 
the  King  was  to  be  feized  in  his  Coach,  and  he 
defired  me  not  to  be  out  of  the  Way. 

Mr.  Cowpcr.  And  when  he  gave  you  the  Guinea 
to  buy  you  NecefTaries,  was  it  immediately  after 
this  Difcourfe  ? 

Bertram.  Sir,  it  was  at  the  fame  Time. 
Lo-ixick  Did  not  I  give  your  Wife  a  Guinea  two 
Months  before  this  ? 

Bertram.  Yes,  Sir;  I  acknowledge  I  was  in- 
formed you  did,  1  was  not  in  Town  then. 


Lcwick.  Pray  let  the  Court  know  that. 
L.  C.  J.  Did  he  tell  you  the  King  was  to  be 
feized  in  his  Coach,  before  he  told  you  they  were 
to  ride  out  very  fuddenly  ? 

Bertram.  No,  afterwards ;  and  then  he  gave 
me  the  Guinea. 

Sir  B.  Shoiver.  His  words  are  not  coupled  to- 
gether, they  have  no  Relation  to  one  another. 

L.  C.  J.  No  i  but  he  told  him  they  were  to  ride 
out  very  fbddenly,  and  the  King  was  to  be  feized 
in  his  Coach,  and  gave  him  a  Guinea  to  buy  him 
Neceflaries  at  the  fame  Time. 

L.  C.  J.  Treby.  There's  no  doubt  he  was  ingag- 
ed  in  the  Defign  with  thofe  other  Perfbns. 

Mr.  Conyers.  And  afterwards  he  rebuked  him 
becaufe  he  had  not  met  him  ;  and  he  faid,  it 
would  have  been  the  fame  Thing,  if  the  King  had 
been  in  the  Field. 

Mr.  Mount  ague.  What  Day  in  the  Week  was  it 
that  you  failed  him  ? 

Bertram.  It  was  on  a  Saturday. 

Juryman.  Pray,  my  Lord,  we  defired  to  know, 
who  he  did  underftand  by  the  King  that  was  to 
be  feized. 

L.  C.  J.  What  did  he  call  the  King  ? 

Bertram.  He  faid  nothing  but  the  King, 

L.  C.  J.  Who  did  you  underftand  by  that  ? 

Bertram.  I  leave  it  to  the  Court,  I  am  not  to  in- 
terpret Things. 

L.  C.  y.  Treby.  Did  he  name  the  Prince  of 
Orange,  or  King  James  ?  Did  you  think  King 
James  was  to  be  feized  ? 

Bertram.  My  Lord,  I  tell  you  what  he  fiid,  I 
am  not  to  interpret  his  Words. 

Mr.  Att.  Gen.  Do  you  believe  he  meant  King 
James,  or  this  King,  that  was  to  be  feized  ? 

Bertram.  I  believed  it  might  be  the  King  here. 

L.  C.  J.  Take  the  Words  as  they  are  i  he  ask'd 
him  before.  Whether  he  would  ingage  in  a  De- 
fign that  might  be  for  his  Advantage  ?  On  Friday 
the  14th  o{  February  he  meets  him  at  his  Lodging, 
and  tells  him,  he  was  to  ride  out  fuddenly,  and 
that  the  King  was  to  be  feized  in  his  Coach,  and 
appointed  him  to  meet  him  the  next  Morning, 
and  gave  him  a  Guinea  to  buy  him  Neceflaries. 

Mr.  Mompejfon.  Pray,  has  not  Mr.  Lowick  given 
you  Clothes,  Linnen  and  other  Things  at  any 
other  Time  ? 

Bertram.  Sir,  you  have  been  always  ready  to 
ferve  me,  I  muft  acknowledge,  and  you  have  been 
very  kind  to  me. 

Lowick.  If  you  pleafe  to  give  an  Account  of  my 
Charafter,  whether  ever  I  was  guilty  of  any  bloody 
Thing. 

Bertram.  No,  Sir. 

Sir  B.  Shoiver.  How  long  have  you  known  Mr. 
Lowick  ? 

Bertram.  I  believe  I  have  known  him  this  20 
Years. 

Sir  B.  Shower.  What  Behaviour  has  he  been  of? 

Bertram.  He  has  always  had  very  good  Beha- 
viour, and  the  beft ;  he  has  had  the  beft  Charader 
of  all  Mankind. 

Sir  B.  Shower.  Did  you  ever  know  him  inclined 
to  do  a  rafh  Adtion  ? 

Bertram.  Never  in  my  Life. 

Sir  B.  Shower.  Did  you  ever  know  him  do  a 
malicious  Action  ? 

Bertram.  No,  but  he  had  always  the  Charader 
of  a  good  Man,  and  was  always  ready  to  ferve 
any  Man  in  his  Neceflities,  and  to  do  Good  ;  he 
has  that  general  Character  abroad. 

L.  a  J. 
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L.  C.  J.  Where  does  he  hve  ? 

Bertram.  He  Hved  Jaft  at  anzailo'iu-ftreet^  but  he 
has  no  Wife  nor  Family,  and  fb  has  no  fix'd  Being. 

L.  C.  y.  What  was  his  Way  of  Living  ? 

Bertram.  He  was  brtd  a  Soldier,  and  has  been 
abroad. 

L.C.J.  Where? 

Bertram.  In  Ireland. 

L.  C.  J.  Tn  whole  Service  ? 

Bertram.  In  the  Service  of  King  James. 

Loivick.  He  knows  particularly,  that  once  I  was 
upon  a  Party  and  fiived  five  Officers  from  being 
killed  in  cold  Blood. 

L.  C.  J.  What  Countryman  is  he  ? 

Bertram.  Torkjljire. 

Mr.  Mompejfon.  Was  he  accounted  of  a  cruel  or 
a  bloody  Nature  ? 

Bertram.  No,  of  a  quite  contrary. 

Juryman.  My  Lord  I  defire  to  know  for  what 
Caufe  he  gave  him  or  his  Wife  a  Guinea. 

Bertram.  I  know  not  what  that  Guinea  was  for 
that  he  gave  me  the  fourteenth  of  February^  any 
otherwile  than  as  I  have  told  you, 

Mr.  Mompejfon.  What  was  the  Guinea  given  to 
your  Wife  for  ? 

Bertram.  For  that  Guinea  given  to  my  W^ifc, 
it  was  out  of  his  own  Kindne^  and  Goodnels  to 
my  Family  and  me. 

Mr.  At.  Geti.  What  was  the  other  Guinea  for  ? 
You  are  upon  your  Oath. 

Bertram.  Indeed,  Sir,  I  cannot  tell ;  he  gave 
it  me  to  buy  me  Neceflaries. 

Mr.  At.  Gen.  W^as  there  nothing  elfe  mention- 
ed what  Neceflaries  thole  were  to  be  ? 

Bertram.  No,  Sir  ;  upon  my  Oath  there  was 
not  any  particular  mentioned. 

Mr.  At.  Gen..  What  made  him  fb  kind  to  you, 
pray  ? 

Bertram.  We  were  both  born  in  a  Town,  and 
I  believe  we  are  near  related. 

Sir  B.  Shower.  You  lay  }  ou  are  Towns-People, 
and  have  been  long  acquainted,  and  you  knew 
him  in  Ireland,  pray  did  you  ever  know  that  he 
feved  any  People's  Lives  ? 

Bertram.  I  was  not  in  that  A6bion  my  felf,  but 
all  that  were  in  it  gave  that  Relation,  that  he 
was  very  favourable,  and  did  lave  Peoples  Lives, 
particularly  one  Captain  Harlozv,  and  brought 
him  and  other  Prilbners,  and  I  remember  the 
Thing  i  it  was  about  a  Fortnight  before  the  Bu- 
finefs  of  the  Boytie,  upon  a  Sunday  Morning,  that 
they  took  thoie  Prifoners,  and  he  did  perlwade 
feveral  Parties  that  he  commanded,  to  decline 
killing,  as  much  as  they  could  :  I  was  not  in  this 
A(5tion,  but  this  I  heard  of  all  that  were  in  it, 
and  from  the  Prilbner. 

Mr.  Sol.  Gen.  When  he  gave  you  that  Guinea, 
did  not  he  fpeak  any  Thing  of  a  Horle  that  was  to 
be  provided  for  you  ? 

Bertram.  Not  a  Word :  I  never  did  lee  a  Horfe 
upon  that  Account,  nor  was  I  Mafter  of  a  Horle, 
nor  was  I  told  I  Ihould  have  a  Horle  in  any  relpedl 
whatlbever. 

Juryman.  How  could  you  ride  out,  as  you  fay 
they  were  to  do,  without  a  Horle,  or  without 
knowing  any  Thing  of  a  Horfe  to  be  provided  for 
you  ? 

Bertram.  I  did  not  know  of  a  Horle. 

L.C.J.  But  he  laid  you  were  to  ride  out  fpeedily. 

Bertram.  No :  he  laid  in  general,  we  Ihould 
ride  out  fuddenly. 

Mr.  At.  Gen.  Who  was  there  befides  your  felf  ? 


Bertram.  No  Body. 

Mr.  Att.  Gen.  'I  hen  that  we  mufl:  mean  you  and 
him.  And  how  were  you  to  ride  out  without  a 
Horfe  ?  Pray  mind  what  you  fwear  ? 

Bertram.  I  was  to  meet  him  the  next  Morning, 
but  did  not. 

Mr.  At.  Gen.  Pray  what  cou'd  you  underftand 
by  that,  that  you  were  to  ride  out  fuddenly,  and 
had  no  Horle  ? 

Bertram,  That  was  underftood,  that  if  I  did 
ride  out,  I  muft  have  a  Horle. 

Mr.  At.  Gen.  W^ho  Ihould  you  have  it  from  > 
had  you  a  Horle  of  your  own  ? 

Bertram.  No,  I  had  not. 

Mr.  At.  Gen.  Did  you  intend  to  hire  a  Horfe  ? 

Bertram.  No,  I  did  not. 

Mr.  At.  Gen.  Did  not  you  ask  where  you  were 
to  have  a  Horle  ? 

Bertrajn.  No,  I  did  not  ask  nor  inquire,  nor 
was  it  promis'd  me  I  Ihould  have  a  Horfe. 

Mr.  At.  Gen.  Did  he  tell  you  where  you  were 
to  ride  ? 

Bertram.  The  next  Morning  I  was  to  meet 
him. 

Mr.  At.  Gen.  For  what  ?  to  ride  out  was  It  ? 

Bertram.  I  can't  really  tell  whether  it  was  upon 
that  Account  or  not. 

Mr.  At.  Gen.  Whether  did  he  tell  you  where  he 
was  to  ride  ? 

Bertram.  Indeed  he  did  not. 

Juryman.  It  is  very  ftrange  that  you  did  not 
ask  him  where  he  was  to  go,  nor  ask  him  for  a 
Horfe. 

Bertram.  I  was  io  fenfclels,  that  I  neither  did 
ask  him  about  a  Horfe,  nor  ever  knew  of  any  that 
was  to  be  provided  for  me. 

Juryman.  Did  you  underftand  what  was  meant 
by  the  Riding  out  fuddenly  ? 

Bertram.  1  did  take  it  to  be  about  the  Buflnefs, 
the  Seizing  of  the  King. 

Juryman.  Did  he  compare  it  to  attacking  him 
in  the  Field  ? 

Bertram.  No,  he  did  not  ;  but  he  faid  he  be- 
lieved the  King  would  be  feized  in  his  Coach ; 
he  made  no  Comparifbns. 

Air.  Mount  ague.  Pray  Mr.  Bertram.^  why  did 
you  not  meet  him  ?  What  Reafbns  had  you  for 
not  doing  it  ? 

Bertram.  I  thought  it  not  requifite  to  meet 
him. 

Mr.  Mountagiie.  W' hat,  had  you  no  Mind  to  the 
Thing  ? 

Bertram.  No,  I  had  not  ^  becaufe  I  thought 
the  Thing  very  unlawful. 

Mr.  At.  Gen.  Pray  what  was  that  Thing  you 
fpeak  of,  that  you  thought  was  unlawful  ? 

Bertram.  I  thought  it  was  about  feizing  and  kil- 
ling the  King. 

L.  C.  J.  Pray  mind  ;  there  is  no  Body  defires 
you  fhould  fpeak  more  than  the  Truth ;  but  on 
the  other  fide,  being  upon  \'our  Oath,  you  are  to 
fpeak  the  whole  Truth  ;  for  if  you  conceal  any 
Part  of  the  Truth,  though  you  have  a  Kindnels 
for  your  Countryman  Mr.  Lowick,  who  has  been 
kind  to  you,  you  will  forl\vear  your  felf,  for  you 
make  a  different  Reprefentation  of  the  Matter, 
and  make  it  appear  quite  otherwifc  than  it  is  ; 
pray  do  not  ftrain  one  Title,  but  let  us  have  all 
the  Truth. 

Bertram.  I  don't  believe  I  Ih-ain  one  Bit. 

Mr.  Mount  ague.  Then  tell  my  Lord  why  you 
did  not  meet  him. 

Bertram. 
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I  did  believe  it  was  about  feizing  and 
King,   and   I   did   think  it  to  be  il- 


Bertr.vn 
■  killing  the 
legal. 

Mr.  Moimtagtie.    Why  did  you  think  it  was 

about  that  ? 

Bertram.  Becaufe  Mr.  Charnock  had  told  me  of 
it  before. 

Mr.  At.  Gen.  How  did  you  know  that  was  what 
Loivick  fpoke  to  you  about  ? 

Bertram.  I  did  fuppofe  it  to  be  the  iame,  be- 
caufe he  defired  me  at  firft  to  ask  no  Queftions, 
no  more  did  I  3  but  I  took  it  always  to  be  the 
fame  Thing. 

Mr.  At.  Gen.  What  did  he  fay  to  you  ? 

Bertram.  He  told  me  he  had  a  Bufmefs  to  pro- 
pole  to  me,  if  I  would  ingage  in,  that  would  be 
for  my  Advantage,  but  I  muft  ask  no  Queftions  ; 
talk'd  of  Riding  out  fuddenly,  and  that  the  King 
was  to  be  feized  in  his  Coach,  and  having  heard 
of  it  from  Cbarnock,  I  thought  it  was  the  lame 
Bufinefi. 

Mr.  At.  Gen.  Then  my  Lord,  we  have  one 
Witnels  more,  call  Captain  FiJJyet;  (He  did  not 
appear.)  If  he  does  not  appear,  we  fhall  let  them 
go  on,  and  when  he  comes  in,  we  can  examine 
him  afterwards. 

L.  C.  y.  Is  he  a  material  Witnefs  ? 

Mr.  Sol.  Gen.  We  do  apprehend  he  is  a  very 
material  \\'itnels. 

L.  C.  J.  If  you  think  him  a  material  W^itnefi, 
it  will  not  be  proper  for  them  to  enter  upon  their 
Defence,  till  they  have  heard  the  whole  Accula- 
tion. 

■/  I  .vr-  .-i-JV 

7'he  Cotirt  ft  aid  for  Mr.  FifherV  cowifi^  for  iihr 
an  Hour,  and  at  laft  he  came  in  and  was  fjoorn. 

L.  C.  y.  Who  is  this  ? 

Mr.  At.  Gen.  This  is  one  Captain  FifJjer. 

Mr.  Soil.  Gen.  Pray  Captain  Fifljer,  do  yea 
know  Mr.  Lowick.,  the  Prifbner  at  the  Bar  ? 

Capt.  Fijher.  I  have  not  talk'd  with  Mr.  Lowick 
fince  the  8th  of  February.,  and  then  he  talk'd 
that  he  would  be  ready  to  ferve  his  Mafter  to  the 
uttermoft  of  his  Power. 

L.  C.  y.  What  Mafter  > 

Capt.  Fifier.  King  yames. 

Mr.  Att.  Gen.  What  particular  Service  ? 

Capt.  FifJoer.  He  named  no  particular  Service, 
but  only  that  he  would  be  ready  to  ferve  his  Ma- 
fter to  the  uttermoft  of  his  Power. 

Mr.  Att.  Gen.  Where  was  this  ? 

Capt.  Ftflier.  At  the  Cock  in  Boisa-ftreet. 

Mr.  Att.  Gen.  Who  was  in  Company  ? 

Capt.  FifJjer.  There  was  Mr.  Harrifcn. 

Mr.  Att.  Gen.  Pray  give  an  Account  of  what 
you  know  of  this  barbarous  bloody  Defign. 

Capt.  Fifher.  1  believe  there  was  a  Defign  to 
feize  the  Prince  of  Orange. 

Mr.  Att.  Gen.  What  do  you  know  of  it  ?  you 
fay  you  beJieve  it. 

Capt.  Fifier.  I  believe  it  by  my  Knowledge, 
becaufe  I  was  concerned  in  it. 

Mr.  Att.  Gen.  By  whom  was  that  Defign  car- 
ried on  ? 

Capt.  Fijljcr.  By  Sir  George  Barclay  and  Mr. 
lI.TrriJon. 

L.  C.  J.  What  was  the  Defign  ? 

Capt.  Fiflcr.  We  were  to  fall  upon  the  Prince 
of  Orange. 

L.  C.  y.  You  called  him  ib,   the  Prince  of    whether  there  was  a  Plot  or  a  Conlpiracy  to  Ai- 
Ormge  .<*  laffinate  the  King,  or  to  prepare  for  an  Invafion, 

but 


Capt.  FifJjer.  Yes,  my  Lord. 

Mr.  Att.  Gen.  Well,  tell  us  what  happened. 

Capt.  Fiftjer.  It  was  to  have  been  done  the 
i5tli  of  February.,  and  we  met  accordingly  the 
14th,  but  the  King  not  going  Abroad,  it  was 
put  off 

L.  C  y.  Who  met  on  the  14th  ? 

Capt.  Fiper.  I  met  only  Mr.  Harrifon  and  Sir 
George  Barclay.,  then  it  was  put  off  till  the  22d  ; 
upon  the  21ft,  we  met  at  the  I'brce-'I'uns  in  Ilol- 
borne,  and  from  thence  we  came  to  the  Siin-Tzi- 
vern  in  the  Strand,  and  there  was  no  Body  but 
Mr.  Harrifon  and  I  together,  and  Sir  George  Bar- 
clay came  to  us  ;  I  believe  there  were  about  14 
or  16  in  the  Houfe  j  there  Sir  George  Barclay 
told  me,  Mr.  Lowick  was  to  meet  me  and  two 
more  at  an  Inn  by  St.  Giles's  Pound,  and  that  we 
were  to  go  together  to  feize  the  Prince  of  Orange 
the  2 2d. 

L.  C.  y.  Did  you  meet  him  ? 

Capt.  Fifher.  I  did  not  meet  him,  it  being  put 
off  by  the  King's  not  going  abroad. 

L.  C.  y.  This  does  not  affecb  Mr.  Lowick  at 
all. 

Mr.  Att.  Gen.  It  does  not,  we  acknowledge, 
but  at  that  time  which  you  fpeak  of,  the  8th  of 
February,  had  you  any  Knowledge  of  the  Affafli- 
nation. 

Capt.  Fifher.  There  was  no  Aflafl'ination  at 
that  Time,  at  leaft  it  was  not  then  declared. 

Mr.  Att.  Gen,  What  was  your  Difcourie  about 
then  ? 

Capt.  Ftfher.  There  was  Notice  of  the  King's 
preparing  to  come  for  Englafid. 

Mr.  At.  Gen.  You  fay  Mr.  Harrifon  was  there. 

Capt.  Fifher.  Yes,  and  talk'd  very  little  about 
the  Matter,  but  only  that  there  were  Prepara- 
tions for  the  King's  coming. 

Mr.  Att.  Gen.  What  did  Lowick  fay  to  you  ? 

Capt.  FifJ^yer.  I  have  told  you  all  that  Mr.  jCo- 
wick  faid  to  me. 

Mr.  y^. Gfw.  Repeat  it  again.  )  ;''''fl       < 

Capt.  FiJJyer.  He  faid  he  would  be  niady  td 
ferve  his  Mafter,  to  the  uttermoft:  of  his  Pow- 
er. 

Mr.  Cowper.  Had  you  no  Difcourfe  about  an 
Ad^  of  Parliament. 

Capt.  FiJJjer.  Mr.  Lowick  faid  it  wa's  not  con- 
venient to  talk  with  more  than  one  at  any  time, 
for  there  was  an  Aft  of  Parliament  on  Foot, 
that  under  two  Witneffes  nothing  fhould  afFedb 
a  Man's  Life  in  Treafbn. 

Mr.  At.  Gen.  The  Adl  of  Parliament  w^  thew 
a  making. 

L.  C.  J.  When  Mr.  Lowick  faid  he  would  ferve 
his  Mafter,  what  Difcourfe  had  you  about  it  ? 

Capt.  Fifher.  Mr.  Lowick  feid  not  a  Word  with- 
in, but  at  the  Door  he  faid  he  would  ferve  his 
Mafter  to  his  Power. 

Mr.  At.  Gen.  What  was  that,  that  they  would 
not  talk  with  above  one  at  a  time } 

Capt.  FifJjer.  Nothing  that  was  thought  trea- 
fbnable  Pradices  fhould  be  difcourfed  of  before 
above  one  at  a  time,  fb  I  underftood  it. 

Mr.  Sol.  Gen.  Then  my  Lord  we  have  done. 

Sir  B.  Shower.  May  it  pleafc  your  Lordlhip, 
and  you  Gentlemen  of  the  Jury  -,  I  am  of  Coun- 
cil in  this  Cafe  for  the  Prifbner  at  the  Bar,  and 
we  do  hope  here  is  not  Evidence  fufficient  to  con- 
vidl  him  of  High-Treafbn,  the  Queftion  is  not 
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but  all  that  you  are  to  confider,  Gentlemen,  is, 
whether  the  Iwidcnce  againft  Mr.  Loivick^  be 
Sufficient  to  convince  you,  that  he  did  defign  to 
Seize  and  Aflaflinate  the  King  ;  there  arc  three 
Witnefles  produced,  but  we  think  this  laft  Wit- 
nels,  FiJJjer^  his  Teftimony  does  not  hurt  him  in 
the  Jeaft,  We  know  your  Lordfliip  will  declare 
and  direft  the  Jury,  that  the  Evidence  in  a  Cale 
of  Trcafbn  ought  to  be  plain,  not  only  with  re- 
ipedt  to  the  Fadt,  that  it  was  done  ;  but  alio  of 
iuch  Fadts  as  are  the  Evidences  of  a  Man's  Inten- 
tions, and  thole  are  not  to  be  conllrued  by  Strains 
and  Intendments,  or  Implications  ;  unlels  they 
be  fuch  as  Evidently,  Naturally,  and  to  common 
Undcrftanding  exprcls  the  Intention,  it  cannot 
be  good  Evidence  in  Trealbn  :  Now  we  lay  that 
Captain  Fijioer  has  laid  nothing  at  all  that  will 
affedt  the  Prilbner,  for  all  that  he  lays  is,  that 
the  Eighth  of  FfZ'm^r)'  he  laid  he  was  ready  to 
lerve  his  Mafter  to  the  utmoft  of  his  Power,  and 
any  Words  as  well  as  thete  may  be  conftrued  to 
make  a  Man  guilty  of  Treafonable  Intentions ; 
for  it  might  be  a  Recolledlion  of  Favours  Re- 
ceived, or  it  might  be  a  grateful  Intent  to  lerve 
him  upon  particular  Occafions,  but  that  is  no 
Evidence  upon  this  Indidlment.  Suppole  it  was 
to  lerve  him  upon  the  fuppoled  intended  Inva- 
fion,  yet  with  Submillion,  that  is  not  Evidence 
of  the  Overt-Adl  laid  here  ;  here  is  no  Overt- 
A<5b  mentioned  of  preparing  Arms,  or  Encoura- 
ging Men,  or  Seducing  the  King's  Subjedts  in 
order  to  the  better  reftoring  of  the  late  King 
yames,  or  the  expedted  Landing  of  the  French^ 
or  the  like.  All  that's  laid  to  the  Prilbner's 
Charge,  is  the  Compaffing  the  King's  Death,  and 
a  Defign  to  AlTalFnate  him  in  his  Coach, 
and  in  order  to  the  Aflaflination,  he  was  to  buy 
Arms  and  Horles  ;  now  all  that  he  lays  is  quite 
of  another  Nature,  of  a  quite  different  Strain,  and 
has  no  Tendency  to  this  Matter,  and  nothing  he 
feys  that  Lowick  Ihould  lay,  but  is  applicable  the 
other  Way,  and  tends  more  naturally  to  the  In- 
vafion,  than  to  the  Aflaflination.  Your  Lordfliip 
oblerves  there  was  Ibme  notice  taken  of  what  Mr. 
Loivick  Ihou'd  lay,  concerning  the  Adt  of  Par- 
liament, that  he  wou'd  not  talk  with  above  one 
at  a  time  ;  how  far  when  Life  is  concerned 
luch  loole  Dilcourle  ought  to  be  inforced  before 
a  Jury  I  mult  leave  to  your  Lordlhip  j  though 
a  Man  may  be  innocent,  yet  he  may  be  cautious, 
and  the  more  Innocent,  perhapvs  the  more  cau- 
tious J  but  that  is  applicable  to  the  Invafion  too, 
and  has  no  Relation  to  the  Trealbn  in  this  In- 
didtment  more  than  any  other.  It  Ihows  he  was 
more  wary  than  others  were,  but  it  is  not  ap- 
plicable to  the  Fadt  that  he  now  Hands  charged 
with.  Then  the  whole  of  the  Evidence  depends 
upon  the  Teltimony  of  Mr.  Harris  and  Mr.  Ber- 
tram, and  we  think  they  are  not  two  Witnefles 
to  one  Thing,  and  what  they  lay  mull  be  ftrain- 
ed,  and  intended,  and  prefumed,  to  make  Evi- 
dence of  Trealbn  ^  for  what  Mr.  Harris  fays  a- 
about  the  Dilcourles  between  him  and  the  late 
King  James,  about  receiving  Orders  from  Sir 
George  Barclay,  and  his  Paflage  over  from  France, 
and  the  leveral  Stages  he  and  Mr.  Hare  travell'd, 
and  the  Dilcourles  between  Sir  George  Barclay 
and  him  ;  Your  Lordfliip  will  acquaint  the  Jury 
that  is  no  Evidence  to  affedl  Mr.  Lowick,  nor 
what  Berkenhead  and  Hare  agreed  upon  does  any 
way  affedl  Mr.  Lowick,  for  thole  Things  may  be 
all  true  and  yet  Mr.  Lowick  innocent  of  what  he 
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ftands  charged  with  in  this  Tndiameht  ;  he  fiys 
that  upon  the  firfl:  Saturday  he  faw  Mr.  Lowtcl 
at  the  Confedioner's,  but  he  cannot  fay  he  ftaid 
there  at  all,  there  was  not  a   Word  Ijjoken  by 
Mr.  Lowick  that  he  remembers  then,  but  what  he 
fays  that  feems   to  touch,  and    the  only  Thing 
that  touches   Mr.  Lowick,  in  all  this  Evidence  is 
that  upon  Monday,  liiefday,  Wednefday  or  Thurf- 
day,  it   is   a  pretty  large  time,  between  the  Fif' 
teenth  and  the.  Twenty  Second,  he  was  talking 
with  Mr.  Lowick  about  the  Barbarity  of  this  Bu- 
finefs,  and  that  Lowick   after  all,  faid  he  would 
obey  Orders ;    now  with  Submiflion,  m}'  Lord, 
to  make  that  to  have  Relation  to   the  Aflaflina- 
tion muft  be  by  a  forc'd  ftrain'd  Intendment,  he 
does  not  declare  what  the  Orders  were,  na\-,  he 
does  not  affirm  there   were  any  Orders   for  the 
Aflaflination,  but  only  that  he  would  obey  Or- 
ders ;  here's  no  Order  by  Writing,  no  Order  by 
Parole  that  Mr.  Lcwick  declared  he  would  obey  ; 
as  to   what  Lowick  declared  about  his  Intention 
of  Riding    out    and    Seizing  the    King   in   his 
Coach  i  that  cannot  be  intended  the  Order  that 
he   was  to  obey   to  Afllaflinate    the  King,   that 
Order  does  not  appear,    tliere  are  no  Footfteps 
of  it  in   all   the   Evidence,  {o  that  there  is  no- 
thing in  that  Teftimony  that  will  hurt  Mr.   Lo- 
wick :  Then  upon  the  Two  and  Twentieth  when 
they  dined  together,  Mr.  Harris  lays,  that  there 
was  a  Dilcourfe  of  two   Men,  but  it  does  not 
appear,  nor  does  the  Witnels  give  any  account 
what  thole  two  Men  were  to  be  for  ;  'tis  true 
two  Men  he  was  to  get  dilcharged,  but  that  is 
not  Evidence   that  thele  Men   were  to  make  a 
Part  of  thole  Forty,  neither  the  Words  before 
nor  the  Words  after  can  have  that  Conftrudlion  ; 
nay  it  does  not  appear  it  was  for  any  Purpole  at 
all,  now  in  the  Cafe  of  Life,  where  a  Man  ftands 
at  the  Bar,  we  hope  fuch  an  Evidence  fliall  not 
be  Conftrued  to  make  a  Proof  of  a    Treafona- 
ble Intention,  that  thele  were  to  Aflaflinate  the 
King,  or  to  make  Part  of  the  Forty  that  were 
to  do  it,  when  it  does  not  appear  they  were  there, 
nor  who  they  were,  nor  any  fort  of  Notice  taken 
or  given   upon    what  Account  they  were   Pro- 
vided.    And  then  as  to  Mr.  Bertram's  Evidence, 
it  is  palpable  that  his  Evidence  and   whatlbever 
he  lays  cannot  amount  to  make  one  Witnefs  to 
prove  an  Overt-Adl  within  this  Statute,  and  that 
there  muft  be   two  Witnefles  the  Law  requires  ; 
what  does  Mr.  Bertram  lay  to  prove  any   Man 
guilty    of  Trealbn,    but  only    by  Intendment, 
Thought  or  Sulpicion  ?  It  is  true,  Mr.  Bertram's 
Evidence   would  be  good   enough  to  commit  a 
Man  upon  Sulpicion  of  Trealbn,  but  to  Convidt 
him  it  cannot  be  ;  he  lays  that  in  the  Beginning 
of  February  he  Ipoke  to  him,  and  told  him  he 
would  employ  him  in  a  Bufinefi   that  would  be 
for  his  Advantage,  but  he  muft  ask  no  Queftions ; 
this  is  very  dark,  for  the  Meaning  of  it  does  not 
appear  what  was   intended    by   it ;  it  might  be 
one  Thing  as  well  as  another,  it  might  be  to  im- 
ploy   him   in  his  Family,  or  it  might  be  to  lend 
him  of  a  Journey,  or  it  might  be  the  taking  of 
a  Farm,  but  to  apply  that  as  an  Evidence  of  a 
Charge  of  High-Trealbn,  that  we  think  is  very 
hard,  and   we  hope  your  Lordfliip  will  think  fb 
too  ;  but  then  he  comes  and  tells  you  further  of 
a  Dilcourle  upon  the  Fourteenth,  of  his   riding 
out  fuddenly,  and  that  the  King  was  to  be  leized 
in  his  Coach,  but  he  does  not  lay  that  he  was 
to  feize  him,  nor  that  he  would  be  concerned  in 
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It  nor  that  he  knew  of  it,  nor  did  declare  at 
what  time  it  was  to  be  done,  nor  any  thing 
certain  whether  it  was  a  Prophecy,  or  a  Dream, 
or  a  Story  that  he  related  again,  or  what  it  was ; 
tliere  is  no  Connexion  between  the  PJding  out 
lliddcnly  and  the  other  Words  of  ieizing  the 
King  in  his  Coach  ;  then  he  fays  he  gave  him  a 
Guinea  to  buy  him  Neceflaries,  the  Man  acknow- 
ledges Mr.  Lowick  feveral  times  had  given  him 
in  Charity-Money,  Cloaths  and  other  Things, 
and  gave  his  Wife  a  Guinea  as  you  obferve,  in 
Charity,  but  he  gave  him  this  Guinea  on  pur- 
pole  to  buy  him  Neceflaries,  and  it  is  hard  that 
a  Man's  Charity  to  a  Countryman,  to  a  Towns- 
man, to  an  antient  Acquaintance  of  Twenty 
Years  {landing,  to  a  Perfon  that  he  had  been  fa- 
miliar with  formerly,  and  known  to  have  lived 
well,  fhould  be  mif-interpretcd  and  ftrain'd,  to 
make  it  a  giving  him  Money  as  Subfiftence,  and 
a  Reward  for  the  doing  fuch  a  Mifchievous 
Bloody  Acl;  We  lay  his  Charity  to  this  Man 
formerly  is  inconfiftent  with  the  Suppofition  that 
he  could  be  privy  to  liich  a  barbarous  Defign 
now,  and  we  hope  the  Jury  will  confider  the  Cha- 
racter that  that  very  Man  has  given  to  my  Cli- 
ent, for  the  fame  Witnels  gives  you  an  Account 
of  his  Behaviour  all  along,  that  he  was  not  given 
to  Rafli  and  Barbarous  Actions,  nor  guilty  of  any 
malicious  Thing,  nay,  that  he  prevented  Mif' 
chief,  and  the  killing  of  People  in  cold  Blood. 
We  muft  leave  it  to  the  Jury's  Confideration,  and 
your  Lordfhip's  Direction.  All  theft  things  that 
they  lay  may  be  true,  and  Lo-ivick  be  not  guilty, 
and  the  acquitting  of  Mr.  Loiuick  will  be  no  Re- 
flection upon  the  Witnefles,  nor  any  Difcredit  to 
the  Teftimony  that  has  been  given  of  this  Con- 
Ipiracyi  but  we  hope  'tis  doing  Juftice  to  this 
Man,  the  Witnefles  not  coming  up  to  the  Proof 
of  what  is  laid  in  the  Indidtment.  We  muft  t)eg 
your  Lordfhip's  Patience  a  little  longer,  and  call 
ibme  Witnefles  to  give  you  an  Account  how  long 
they  have  known  Mr.  Lowick^  and  what  is  real 
Character  is ;  they  will  tell  you  he  is  a  peace- 
able good  Man,  and  Ihew  you  that  his  Temper 
and  Inclination  was  rather  to  a  Ibber  quiet  Life 
than  to  lead  him  to  luch  ACtion,  and  that  they 
cannot  think  him  likely  to  be  tempted  to  be  con- 
cerned in  fuch  a  Defign ;  and  then  wc  mult  leave 
it  to  the  Jury.     Call  Mrs.  llrke. 

Lowick.  I  believe  there  is  no  Body  here  that 
knows  me  but  will  give  me  that  Character. 

ilfr.f.  Yorke  came  in  and  was  f-joorn. 

Sir  B,  Shovoer.  Pray  Mrs.  Torke  how  long  have 
you  known  Mr.  Loimck. 

Torke.  About  a  Dozen  or  Fourteen  Years. 

Sir  B.  Shower.  What  Ibrt  of  Dilpofition  is  he 
of? 

Torke.  He  is  a  Civil  Honeft  Man  as  ever  I  law 
in  my  Life,  or  ever  knew  of  j  and  I  never  heard 
othervvile  from  any  one  that  knew  him. 

Sir  R.  Shower.  What  was  he  in  his  Actions,  was 
he  Malicious,  or  good  Natur'd  ? 

Torke.  As  good  a  natured  Man  as  ever  I 
law. 

Mr.  Mompejfon.  Has  he  the  Reputation  of  a  Cruel 
Bloody  Minded  Man  ? 

7'orke.  Quite  the  contrary.  He  lodged  in  my 
Houfe  half  a  Year,  it  is  not  quite  a  Year  ago 
fince  he  lay  at  my  Houfe.  He  was  the  moft 
obliging  Man  that  ever  lay  in  my  Houfe.     He 


was  fb  civil  to  all  the  Lodgers,  that  they  admired 
him  for  his  Goodnels,  and  made  them  in  love  with 
him. 

L.  C.  J.  How  came  he  to  lodge  at  your 
Houfe  ? 

Torke.  He  came  from  his  other  Landlady,  thev 
could  not  agree,  his  other  Landlady  was  a  Sort 
of  3  Shrew,  and  therefore  he  did  not  care  for 
flaying  there ;  and  I  defued  his  Company  be- 
caule  I  knew  him  to  be  lb  obliging  and  civil  a 
Man. 

L.  C.  y.  Where  is  your  Houfe  ? 

Torke.  In  Bloomsbury. 

L.  C.  J.  What  is  his  Way  of  Living,  is  he  a 
Man  of  an  Eftate  ? 

cannot   tell,    I   did  not  inquire   into 

Had  he  no  Employment  to   get  his 
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Torke. 
that. 

L.C.J. 
Living  by 

Torke.  I  do  not  know  any  thing  of  that,  I  ne- 
ver inquired  into  it ;  he  paid  me  very  honeftly 
for  my  Lodging,  and  he  is  a  very  good  Man  for 
any  thing  I  know. 

Sir  B.  Shower.  Then  call  Mrs.  Mofdy. 

She  came  in  and  was  [worn. 

L.  C.  J-  Well,  what  do  you  ask  this  Gentlewo- 
man. 

Sir  B.  Shower.  Pray  Mrs.  Mofely  will  you  tell 
my  Lord  and  the  Jury  :  Do  you  know  Mr.  Lo- 
wick. 

Mofely.  Yes,  Sir,  I  do. 

Sir  B.  Shower.  How  long  have  you  known 
him  ? 

Mofely.  Near  twenty  Years. 

Sir  B.  Shower.  Pray  give  an  Account  upon  your 
Knowledge  what  Dilpofition  and  Temper  he  is 
of,  whether  he  is  Ralh,  Malicious,  Bloody,  and 
IlJ-natured. 

Mofely.  He  is  a  peaceable,  vertuous,  honeft 
Man,  and  a  Man  that  I  never  heard  or  law  that 
Creature  that  could  Ipeak  any  ill  Thing  of  him 
in  my  Life;  nor  I  never  heard  him  Ipeak  any 
Thing  malicioufly  of  any  Creature  in  my  Life  to 
do  them  a  Prejudice:  So  far  from  that,  that 
he  is  a  Man  has  a  Character,  perhaps,  above  a- 
ny  Man  that  I  could  Ipeak  or  hear  of  in  my 
Life.  I  Ipeak  it  even  above  my  own  Relations, 
they  may  have  Ibme  PalRons ;  but  I  never  lee 
that  Gentleman  in  a  Paflion  in  my  Life.  He 
has  lain  in  my  Houfe  feveral  times,  and  he  has 
had  Company  come  to  him,  but  never  any  that 
was  Scandalous  one  Way  or  other.  I  never  law 
him  fuddled ;  nor  ever  heard  him  Swear,  nor  any 
one  accufe  him  of  any  of  thofe  Things. 

Mr.  Mompeffon.  Call  Dr.  IVilliam  Mew.  He 
did  not  appear. 

Sir  B.  Shower.  The  Prilbner  has  Ibmething  to 
fiy  for  himfelf  my  Lord,  but  we  muft  lubmit  to 
your  Lordfhip's  Confideration,  and  the  Juries, 
whether  there  be  any  Evidence  but  what  is  dark 
and  lavours  of  Sulpicion  only ;  lulpicious  it  is, 
but  whether  there  be  any  Evidence  that  is  plain 
and  direCt  as  the  Law  requires  in  Cafes  of  High- 
Trealbn,  we  muft  leave  it  to  your  Confideration, 
for  we  apprehend  there  is  none. 

Lowick.  My  Lord,  as  to  this  Bufinels,  the  Thing 
that  I  ftand  accufed  of,  the  Aflaffination,  I  know 
nothing  in  the  World  of  it,  nor  never  did,  di- 
reCtly  or  indireCtly  ;  and  if  I  am  conviCted,  and 
could  to  lave  my  Life  be  the  Death  of  the  poor- 
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for  High-Treafon. 

t  would  not  fave  my 


721 


eft  Child  in  the  World 
Life  to  do  it. 

L.  C.  J.  Look  you,  I  would  put  you  to  make 
Aniwer  to  fome  1  hings ;  your  were  at  Sir  George 
Barclay's,  at  the  Confedioner's  in  Holhouru;  and 
it  is  Iworn  he  came  over  upon  fuch  a  Defigti. 
Then  you  were  with  Mr.  Harris  at  Red-Lycn 
Fields,  and  there  he  was  Ipeaking  to  you  of  the 
Horridnefs  of  the  Defign  that  was  to  be  executed 
upon  the  King's  Perlbn  the  Saturday  before, 
and  he  told  you  he  did  miflike  it^  and  there- 
upon you  anfwercd  that  you  would  obey  Orders, 
and  that  Sir  George  Barclay  had  Orders  for  it, 
otherwiie  he  would  not  do  it. 

Lowick.  Sir  George  Barclay  never  ipoke  one 
Word  of  it  to  me. 

L.  C.  J.  Every  Body  knows  now  upon  what 
Defign  he  came  over  from  France,  and  when  Mr. 
Harris  fhowed  Diffatisfadtion  with  the  Thing, 
you  made  that  Aniwer  to  his  Difcourfe. 

Lowick.  He  never  laid  one  Syllable  to  me  of  it. 
I  truft  to  your  Lordfliip's  Judgment,  and  the  Ju- 
ry's Mercy. 

L.  C.  y.  And  then  I  would  have  you  anfwer 
to  another  Thing,  when  you  dined  together  on 
the  Saturday  the  two  and  twentieth,  what  were 
thole  two  Men  that  could  not  be  difcharged  with- 
out you? 

Lowick.  My  Lord,  I  know  nothing  in  the 
World  of  two  Men. 

L.  C-  J.  You  went  to  difcharge  them,  for  the 
King  did  not  go  abroad  that  Day. 
Loivick.  I  know  nothing  of  it. 
L.  C.  J.  He  fwears  this,  and  that's  as  to  him ; 
but  then  as  to  Bertram,  what  Defign  was  that, 
that  you  were  to  engage  Bertram  in  for  his  Advan- 
tage, and  he  was  to  ask  no  Queftions  ? 

Loivick.  My  Lord,  he  is  a  poor  Man,  and  my 
Countryman,  and  I  have  at  all  Times,  from  time 
to  time,  for  this  ievcn  Years,  helped  to  fubfift 
him  and  his  Family,  that  he  will  not  deny,  and  I 
have  leveral  Times  given  him  both  Cloaths  and 
Money. 

L.  C.  y.  Then  I  would  ask  you  again.  When 
he  came  to  your  Lodging  on  Friday  the  14th  of 
February,  and  \  ou  told  him  the  King  was  to  be 
leized  in  his  Coach,  and  faid  that  we  were  to 
ride  out  very  fuddenly,  and  you  appointed  him 
to  meet  the  next  Morning ;  and  becaule  he  did 
not  meet  you  blamed  him,  and  laid.  It  would 
have  been  the  fame  Thing,  if  the  King  had  been 
in  the  Field.  Look  you,  I  would  have  you  give 
Aniwer  to  this  if  you  can 

Lowick.  I  remember  nothing  in  the  World  of 
it,  not  a  Word  I  aflure  you,  and  to  the  beft  of 
my  Remembrance,  I  did  not  lee  him  in  two  Days 
after. 

Mr.  Jtt.  Gen.  My  Lord,  I  muft  beg  leave  to 
anlvver  to  the  Objection  that  the  Council  for  the 
Priibner  have  made,  that  there  are  not  two  Wit- 
nefles  to  prove  the  Overt-Ad;  laid  in  the  Indidl- 
ment,  and  io  the  Law  is  not  latisfied  In  An- 
fwer to  that,  I  defire  your  Lordfhip's  Favour  ro 
obferve  how  the  Evidence  is,  and  then  we  fhall 
fee  whether  there  are  not  plainly  two  pofitive 
Witnefles  of  the  Ovcrt-Ad;,  by  agreeing  to 
aflaffinare  the  King.  The  firft  Witnels  is  Mr.  Ha-r- 
ris,  your  Lordfhip  oblerves  that  Mr.  Harris  gives 
an  Account  that  Mr.  Lavick  was  at  Sir  George 
Barclay's  Lodgings  the  firft  Day  that  it  was  to 
have  been  executed ;  and  that  afterwards  be- 
tween the  fifteenth  and  the  two  and  twentieth. 
Vol.  IV. 


thole  being  the  firft  and  lecond  Days  that  this 
was  to  be  done,  when  he  and  Roohxood,  and  the 
Priibner  Loivick,   were  walking  together  in  Rc-d- 
Lyon-Fields ;    and  there  had  Ibme  Dilcourfe  about 
the  intended  AffalTination,   and  the  Barbarity  and 
Bloodincfs  of  it,   and  Mr.  Harris  and  Mr.  Rock- 
wood  were  averle  to  it.  Mr.  Lowick  laid  he  would 
obey  Orders,   and  he  was  lure  Sir  George  Barclay 
would  not  do  it  unlels  he  had  diredl  Orders  for  it, 
tliat  was  twice  repeated  by  him,  as  Hams  Iwears : 
And  afterwards  Mr.  Hams  tells  you,  that  the  two 
and  twentieth  he  dined  wi'.h  Mr.  Lowick,    and 
Mr.  Lowick  obferved  that  Mr.  Harris  came  in,    in 
a  great  Sweat,    and  asked  him  how  it  happened, 
he  laid  he  had  been  about  to  get  ready  Rookwood's 
Party  that  were  to  feize  the  King,    for  he  was  to 
have  one  Party.     Says  Mr.  Lowick  to  him,  you 
need  not  grudge  to  do  it,  you  have  fix  Shillings  a 
Day,   I  have  nothing ;    and  yet  I,  at  my  own 
Charge,  am   to  provide    two.      This    is   as  po- 
fitive Evidence  as  well  can  be  of  his  being  privy 
to  the  Defign  ;  and  his  ingaging  People  at  his  own 
Charge,  ftiows  a  great  deal  of  Forwardnefs  and 
Zeal  in  the  Prifoner  to  the  Bufinefs.     My  Lord, 
I  think  this  is  pofitive  and  plain   Evidence,  and 
not  only  made  out  by  Inferences  and  ConftrucVions, 
as  Sir  B.  Shower  fays,  but  plain   pofitive   Proof. 
The  firft  Day  he  was  with  leveral   of  them,  and 
when  they  difcourfed  of  the  Thing  afterwards,  he 
declared   he  would  obey  Orders;  and  what  could 
thole  Orders  be  but  for  what  they  wereDilcourfmg 
of,  and  nothing  was  dilcourfed  of  but  this  Defign 
they   were  ingaged  in,  and  this  was  to  juftific  the 
Thino-    and  take  off  the  Apprehenfion  of  the  Bar- 
barity  of  it :    This  is  Harris's  1  eftimony.     The 
next  Witnefs  is  Bertram,  and  he  tells  you  that  the 
fifth  of  February  the  Priibner  fent  for  him,    and 
when  he  came  to  him,  he  asked  if  he  would  mgage 
in  a  Bufinefs  that  might  be  for  his  Advantage,  and 
ask  no  Qiieftions ;  lo  at  that  Time  he  did  not  ac- 
quaint him  what   the  Thing   was,  but  that  Ihows 
it  was  a  Thing  that  was  to  be  kept  lecret  at  that 
Time    in  ref^ard  he  did  not  think  fit  to  acquaint 
him  at  the  firft  Inftance.     But  the  fourteenth  of 
February,  when  he  met  him  again,  the  Day  before 
the  firft  Time  that  it  was  to  be  put  in  Execution ; 
Bertram  fwears  he  told  him  that  they  were  to  ride 
out  the  next  Morning,  that  muft  be  Lowick  and 
Bertram    for  there  was  no  Body  elle  there  i  and 
that  the  Prince  of  Orange  was  to  be  leized  in  his 
Coach.     Was  it  poflible  the  Priibner  could   be 
ignorant  of  it?  When  he  ingaged  him  to  go  upon 
a^Defign  without  asking  Queftions  ^    fent  for  him 
the  Day  before,  acquainted  him   they  were   to 
ride  out  the  next  Morning,   and  that  the  King 
was  to   be  leized  in  his  Coach,  and  bid  him  be 
ready  againft  next  Morning,    and   gave    him   a 
Guinea  at  that  Time  i    the  Wimels  lays  it  was 
for  Neceflfaries,   but  he  does  not  pretend  that  it 
was  for  Charity,  as  formerly.     And  that  muft  be 
for  Neceflfaries  for  that  Purpofe  that  they  were 
then  dilcourfing  of,  when  he  defired  him  to  be 
ready  the  next  Day,  and  gives  him  Money  to  buy 
him  Necefl:iu-ies:  \\  hat  can  that  be,  but'NecelTa- 
ries  for  what  he  was  to  be  ready  for?  And  then  he 
did  not  come  the  next  Da}-,  and  he  tells  you  whv, 
becaule  he  thought  it  a  very  wicked  and  unlawful 
Thing,  and  fo  he  difappointed  him;  and  the  next 
limeLozi-ick  chid  him,  and  told  him  he  would  have 
lerved  him  fo  if  the  King  had  been  in  the  Field. 
This  is  plain,  though  I  believe  Bertram  does  fpeak 
as  tenderly  as  he  can,  being  his  Friend  and  old 
Z  z  z  z  Ac- 
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Acquaintance,  and  is  willing  to  fay  as  little  as  he 
can  of  him  i  Co  that  I  believe  no  Body  thinks  but 
what  Bertram  fays  againft  the  Prifbner  is  true,  and 
what  he  Iwears  is  plain  and  pofitive.  To  fhow 
that  Lo-wick  did  engage  in  theDefign,  he  acquaint- 
ed him  with  it  the  fourteenth,  by  telling  him  the 
King  was  to  be  feized,  and  they  were  to  ride  out, 
and  he  was  to  be  ready  the  next  Day. 

L.  C.  J.  He  does  not  fay  they  were  to  ride  out 
the  next  Day. 

Sir  B.  Shower.  No,  the  Words  were.  We  are 
to  ride  out  fuddenly. 

Mr.  Jt.  Gen.  I  think  he  did  fay  they  were  to 
ride  out  the  next  Morning. 

L.  C.  J.  No,  Call  him  in  again. 

Mr.  Coii-per.  The  Words  were.  We  fiiall  ride  out 
fuddenly,  and  bid  him  meet  him  next  Morning ; 
and  afterwards  chid  him  for  not  meeting  accord- 
ingly, and  told  him  it  had  been  the  fame  Thing 
if  the  King  had  been  in  the  Field. 

L.  C.  7.  If  you  cannot  agree  upon  the  Evidence, 
you  muft  call  in  the  Witneis. 

Mr.  Mount  ague.  My  Lord,  we  are  agreed  upon 
the  Evidence,  it  was  liiddenly. 


Mr.  Hams  further  tells  you.  That  they  did 
come  to  Calice  in  Order  to  embark  for  Englandy 
and  there  they  happened  to  ftay  a  confiderable 
Time,  even  ib  long  that  their  Money  would  not 
defray  their  Expences  there,  and  they  found  it 
true  as  it  was  promifed  them  ;  for  the  Prefident 
of  Calice  paid  the  Reckoning  for  them  at  the  Place 
where  they  lodged ;  and  afterwards  they  came 
into  England,  and  landed  in  Kent.^  and  came  to 
Kochefier,  and  from  thence  to  Londoti.  About  the 
latter  End  of  January,  Old  Stile  (for  it  (hould  feem 
it  was  the  14th  Neiv  Stile,  which  is  the  4th,  Old 
Stile,  they  were  at  St.  Germains')  he  telis  you  that 
he  did  go  the  firft  Monday,  after  their  Arrival, 
into  Ccvent-Garden,  to  look  after  Sir  George  Bar- 
clay, but  then  mift  him.  But  afterwards  his 
Companion,  Mr.  Hare,  met  with  one  Berkenhead, 
and  complaining  that  they  had  not  met  with  Sir 
George  Barclay  according  to  the  Directions  they 
had  abroad :  Whereupon,  by  the  Means  of  Ber- 
kenhead,  they  were  brought  to  the  Speech  of  Sir 
George  Barclay,  who  gave  them  Reception,  and 
owned  that  he  had  Authority  to  fubfift  themj 
but  faid  he    had  not  then   Money,  but  fhortl)^ 


L.C.J.  Well  then,  there  is  no  Occafion,  have    fhould,  and  when  he  had,  they  fhould  be  fure  to 
you  done  on  both  Sides.  receive  their  Subfifience.     He  tells  you,  that  af- 


Council.  Yes,  my  Lord,  we  fubmit  it  to  your 
Lordfhip. 

L.  C.  J.  Gentlemen  of  the  Jury,  this  Prifoner 
at  the  Bar,  Robert  Lo-wick,  is  Indided  of  High- 
Treafon,  for  Compafling  and  Imagining  the  Death 
and  Deftrudtion  of  the  King  by  an  Aflaflination  ^ 
you  have  heard  what  Evidence  has  been  given  up- 
on this  Indid:ment.  And  in  the  firfl  Place,  It  is 
proved  to  you  that  there  was  a  Defign  to  aflafli- 
nate  the  King  ;  which  was  to  be  carried  on  under 
the  Condud  and  Management  of  Sir  George  Bar 


ter  this.  Sir  George  Barclay  gave  them  Subfifience 
Money,  Paying  them  at  the  Rate  of  five  Shillings 
a  Day  when  they  had  no  Horfes,  and  when  they 
had,  fix  Shillings  a  Day :  So  they  put  themfelves 
altogether  under  his  Command  and  Conduct. 
He  has  given  you  an  Account  what  Difcourie  he 
had  with  Mr.  Kookwood,  from  whom  he  dilcover'd 
what  the  Defign  was  in  which  he  was  to  be  inga- 
ged.  And  the  Defign  to  affaflinate  the  King  was 
firft  intended  to  be  put  in  Execution  on  Saturday 
the  15th  of  February,  at  which  Day  Mr.  Harris 


clay.  The  Queflion  that  you  are  now  to  confider  and  others,  being  at  Sir  George  Barclays  Lodg- 
of  is  whether  the  Prifoner  at  the  Bar  was  con-  ings;  ^w  George  isad  thty  v/ere  his  J anifaries,  and 
cerned  or  ingaged  in  the  Profecution  of  that  De-    afterwards  careft  them,  and  faid  they  were  Men  of 


fign.  There  have  been  two  WitnefTes  produced, 
who  have  given  their  Evidence,  and  have  been 
very  Itridly  examined,  and  Obfervations  have 
been  made  upon  the  Teflimony  they  have  given. 

The  firft  Witnefs  is  Mr.  Harris,  and  he  gives 
you  fome  Account  of  the  Original  of  this  De- 
fign. He  tells  you  how  he  was  at  St.  Germains, 
and  introduced  to  the  late  King  James,  who  did 
exprefs  a  great  Kindnefs  for  him,  and  told  him 
that  he  had  an  Opportunity  of  doing  fbmething 
for  him  that  would  be  for  his  Advantage:  And 
that  he  and  one  Hare,  who  was  prefent  at  that 
Time,  fhould  go  into  England,  (for  it  feems  they 
were  both  together  introduced  by  Colonel  Par- 
ker J  and  (hould  be  fubfifted  in  England,  and  there- 
upon Directions  were  given  them  what  Courfe 
they  were  to  take ;  which  was  to  go  to  Calice, 
and  to  each  of  them  ten  Leividores  were  given  for 
their  Charges,  and  they  were  acquainted  that  if  it 
happened  that  they  fhould  lie  there  fo  long  for 
Want  of  a  Wind  to  bring  them  over  hither  that 
their  Money  was  fpent,  Provifion  fhould  be  made 
for  their  Supply  there.  They  had  farther  Di- 
rections, that  when  they  came  into  England  they 
fliould  apply  thcmfelves  to  Sir  George  Barclay, 
and  follow  his  Orders,  with  Inftrudtions  how  to 
find  him  ;  being  told  that  Sir  George  Barclay 
would  be  walking  in  Co'vent-Garden  every  Mon- 
day, and  every  I'hurfday  Night,  about  the  Hours 
of  fix  or  feven  a-Clock,  and  that  they  fhould 
know  him  by  a  white  Handkerchief  that  was  to 
hang  out  of  his  Pocket. 


Honour,  and  told  them  that  they  were  to  attack 
the  Prince  of  Orange  and  his  Guards  j  but  it  feems 
the  King  not  going  abroad  that  Day,  they  lofl 
that  Opportunity. 

Truly,  Then  Mr.  Harris  began  to  be  a  little 
troubled,  and  concerned,  when  he  underftood  the 
Meaning  of  his  being  under  Sir  George  Barclay's 
Condud.  And  he  fays  that  after  that  firft  Saturday 
the  15th,  and  before  the  next  Saturday  the  22d,  he 
met  with  Lowick,  Koohjoood,  and  Bernarde,  and  he 
was  complaining  of  his  being  ingaged  in  fuch  a 
Defign  as  this  was.  He  called  it  then  the  Mur- 
der of  the  Prince  of  Orange,  and  faid  It  was  a 
barbarous  Thing,  and  he  did  not  like  it,  nor 
Rookwood  neither ;  but  as  for  Mr.  Lowick,  whether 
he  difiiked  it,  or  no,  I  know  not,  but  he  made 
Anfwer  to  him,  I  will  obey  Orders :  Says  he,  Sir 
George  Barclay  has  Orders  for  it,  or  otherwife  he 
would  not  do  it. 

Then  you  are  told  further,  that  after  this,  on 
Saturday  the  22d,  Mr.  Harris  dined  mih-Lowickd^: 
a  Cook's  at  the  End  oC  Red-Lyon-Street,  and  being 
there  together,  Harris  being  in  a  Sweat,  and  was 
asked  the  Reafbn  by  Lowick,  he  faid  he  had  been 
giving  of  Orders  for  the  getting  fome  Men  toge- 
ther that  were  to  go  under  Rookwood,  and  Lowick 
told  him  he  might  very  well  do  it,  for  he  had 
Pay  6  s.  a  Day  j  but  fays  he,  I  am  to  fubfift  two 
Men,  and  have  nothing  at  all.  Mr.  Harris  wifhed 
him  to  go  to  Sir  George  Barclay,  and  complain 
of  it  to  him,  but  he  faid  he  would  not  j  but  it 
feems,  it  being  then  underftood  by  them  that  the 

King 
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King  did  not  go  abroad  that  Day,  Loivick  (aid  he 
muft  go  and  difcharge  the  two  Men,  and  went 
about  it.  This  is  the  Sum  and  Subftance  of  Mr. 
Harris's  Evidence  againft  Mr.  Lowkk. 

The  next  Witnefs  is  Bertram,  and  he  tells  yoU 
that  fometime  before  the  fifteenth  of  February,, 
which  was,  as  I  told  you,  the  very  firft  Day  that 
they  did  defign  to  aflaflinate  the  King,  Mr.  Lr.isick 
lent  for  him,  and  told  him,  that  he  would  put 
him  upon  a  Bufinefs  that  (hould  be  for  his  Advan- 
tage, if  he  would  undertake  it  without  asking 
any  Queftions ;  this  was  Ibnietime  before,  but  the 
certain  Day  Bertram  does  not  remember ;  but  he 
tells  you  farther,  that  on  Friday  the  fourteenth  of 
February,  he  was  with  Lowick  at  his  Lodgings, 
and  he  faid  unto  him,  that  the  King,  he  did  be- 
lieve, was  to  be  feized  in  his  Coach,  and  we  are 
to  ride  out  fuddenly  ;  and  then  he  gave  him  a 
Guinea  to  buy  him  NeceflTaries,  and  withal,  bid 
him  meet  him  at  the  Pttrle-Hotife  in  Hnrt-ftreet 
next  Morning  ;  and  Bertram  tells  you,  he  had  un- 
derftood  what  this  Defign  was,  for  he  had  it  be- 
fore from  Charnock,  and  did  forbear  to  go  the 
next  Morning,  becaufe  he  did  diflike  it.  After 
this  Mr.  Lowick  met  him  and  chid  him  for  dilap- 
pointing  of  him,  in  not  meeting  him  as  he  di- 
rected, for  lays  he,  it  would  have  been  the  lame 
Thing  if  the  King  had  been  in  the  Field.  This 
is  the  Sum  and  Subftance  of  the  Evidence  that 
Bertram  has  given  againft  him. 

Now  Bertra?)i  being  crols-examined  on  the  be- 
half of  the  Prifbner,  fays  he  hath  known  him  a 
great  while,  and  that  he  is  a  Man  of  a  peaceable 
and  fair  Dilpofition,  very  charitable,  and  that  he 
has  given  him  Money  before,  and  particularly  a 
Guinea  to  his  Wife  in  his  Abience. 

Indeed  I  might  have  mentioned  the  Evidence  of 
Fifier  to  you,  but  that  is  but  circumftantial,  and 
does  not  come  Home  to  the  Cafe,  but  being  gi- 
ven it  may  be  mention'd,  and  that  is,  about  the 
Eighth  of  February,  Fifljer  had  Ibme  Difeourfe 
•with  Lowick,  and  it  leems  there  was  Notice  taken 
of  the  intended  Invafion,  and  Lowick  laid  he 
■would  ferve  his  Mafter  faithfully  5  and  that  the 
Witnels  thought  was  meant  of  the  late  King ; 
and  he  laid  at  another  Time,  that  he  would  not 
dilcourfe  with  above  one  at  a  Time,  becaufe  of 
the  late  Aft  of  Parliainent  that  was  then  a  paf- 
fmg,  relating  to  High  Treal'on,  that  required 
two  Witnefles.  Now,  I  lay,  this  is  not  any 
Proof  againft  the  Prilbner,  but  it  is  a  Circum- 
ftance  that  may  fhew  his  Inclination  to  the  late  King. 

The  Council  for  the  Prilbner  have  infifted  upon 
the  Infufficiency  of  the  Evidence  that  has  been 
given  on  behalf  of  the  King,  and  have  laid,  that 
the  late  Acl  of  Parliament  requires  two  Witnefles, 
which  is  true,  but  not  two  Witnefles  to  any  one 
Overt-Ad ;  but  if  there  be  two  Witnefles,  one  to 
one  and  another  to  another  Overt-Adl,  that  is  luf- 
ficient ;  but  they  lay  that  it  is  not  lb  in  this  Cale. 

In  the  firft  Place,  they  objed;  againft  the  Evi- 
dence that  is  given  by  Harris,  they  lay  it  is  ftiort, 
that  muft  be  left  to  your  Confideration  ;  whether 
the  Evidence  that  is  given  by  Harris,  concerning 
Mr.  Lowick,  does  prove  to  your  Satisfidion,  that 
he  confented  and  agreed  to  the  Aflaflination  of 
the  King,  you  are  to  weigh  the  Evidence,  when 
it  is  Iworn  that  when  Harris,  Rookwcod,  and  the 
Prilbner  were  walking  in  Red  Lyon  Fields,  and 
talking  of  this  horrid  Defign,  and  Harris  com- 
plained that  it  was  a  barbarous  Thing  10  mur- 
ther  the  Prince  oi  Orange,  as  they  call'd  him,  you 
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muft  confider  what  Anfwer  Lowick  did  make  a- 
bout  obeying  of  Orders;  then  his  fubfifting  of 
Men  at  his  own  Charge  without  Pay,  and  com* 
plaining  of  his  having  no  Pay,  and  his  difcharging 
them  the  laft  Day  that  the  Aflaflination  was  in- 
tended, that  I  muft  leave  to  you,  whether  or  no 
this  is  not  an  Evidence,  if  you  believe  the  Wit- 
nels to  fatisfie  you  that  he  was  engaged  in  this 
Defign. 

Then  Gentlemen,  he  has  alio  teen  defired  to 
give  an  Anfwer  to  this  Queftion,  and  to  tell  up- 
on what  Defign  he  was  to  employ  Bertram  that 
ftiould  be  for  his  Advantage ;  but  he  was  to  aik 
no  Queftions,  and  afterwards  whether  he  did  tell 
him  the  King  was  to  be  feized  in  his  Coach,  and 
they  were  to  ride  out  fuddenly  and  bid  him  meet 
him  the  next  Morning,  and  when  he  did  not  meet 
him,  he  laid.  It  would  have  been  the  lame 
Thing  if  the  King  had  been  in  the  Field.  If  this 
be  an  Evidence  of  Mr.  Lowick's  engaging  in  and 
agreeing  and  confenting  to  the  Defign,  then 
here  will  be  another  Witnels  againft  the  Prilbnei* 
befides  Harris. 

Gentlemen,  you  are  to  judge  of  this  Matter 
and  of  the  Evidence.  It  is  true,  we  are  not  to 
put  in  the  Cafe  of  a  Man's  Life,  any  forced  and 
violent  Conftrudtions  upon  any  Words  or  Dil^ 
courfesj  but  if  the  Evidence  be  plain  and  clear, 
tho'  he  did  not  fay  in  exprels  Words,  that  he  did 
defign  to  aflfaflinate  or  kill  the  King;  yet,  if  upon 
the  v/hole  Dilcourfe  that  paft  between  them  it  ap- 
pears plainly,  clearly,  and  fatisfaftorily  to  you 
that  he  did  confent  and  agree  to  this  Defign,  or 
was  engaged  in  it,  here's  another  Witnels,  I  lay, 
to  prove  him  guilty,  befides  Harris  ^  you  are  to 
confider  the  whole  Evidence,  the  fubjedt  Matter 
of  Difeourfe,  and  if  you  are  latisfied,  I  lay,  that 
he  was  engaged  in  fuch  a  Defign  by  the  Proof  of 
Bertram,  as  well  as  of  Harris,  then  there  are 
two  Witnefles,  which  is  as  much  as  the  Law  requires. 

But,  indeed,  the  Council  have  called  feveral 
Witnefles  to  prove  that  the  Prifoner  has  lived  ve- 
ry peaceably  and  quietly ;  one  Woman  fays.  She 
has  known  him  twelve  Years,  and  that  he  lodged 
at  her  Houfe,  and  that  he  was  a  Man  of  great 
Temper  and  Candour,  and  not  diforderly,  but  had 
a  general  good  Efteem  and  Charader :  And  then 
there  is  another,  Mrs.  Mofely,  that  proves  the  like, 
and  lays.  She  has  known  him  thefe  twenty  Years, 
and  ftie  lays  no  Man  has  a  better  Charafter :  And 
Mr.  Bertram  hath  faid,  that  he  was  not  of  a  ralh 
or  bloody  Temper. 

Now,  Gentlemen,  I  muft  leave  it  to  vou,  upon 
the  Evidence  that  you  have  heard,  there  are  thele 
Witnefles  that  have  been  produced,  and  there  are 
thefe  Circumftances  that  appear  in  the  Cafe ;  if 
you  are  latisfied  upon  this  Evidence  that  has  been 
given,  that  the  Prilbner  ISilr.  Lowick,  did  confent  to 
and  engage  himfelf  in  that  Defign  of  AlTaflinating 
the  King,  then  you  are  to  find  hmi  guilt)- ;  if  you 
are  not  latisfied,  you  are  to  find  him  not  guilty  j 
you  have  heard  your  Evidence,  and  had  beft  con- 
fider of  it. 

ftken  an  Officer  was  fwcrn  to  keep  the  Jury^ 
who  withdrew,  and  ft  aid  cut  about  half  an 
Hour,  and  then  returned. 

CI.  of  Arr.  Gentlemen  of  the  Jury,  anfwer  to 

your  Names,  George  Ford. 

Mr.  Ford.  Here.  QAtidfo  of  the  reft. J 

CI.  of  Arr.  Arc  you  all  agreed  of  your  Vcrdidt  ? 

Z  z  z  z  a  y^ry- 
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ytiry  Yes. 

C/.  of  An.  Who  {hall  fay  for  you  ? 

*5'//ry  Foreman. 

C/  0/  Ar.  Robert  Loivick,  hold  up  thy  Hand, 
('■'•Jj/cb  he  did.')  Look  upon  the  Prifoner ;  how  fay 
you,  Is  he  guilty  of  the  High-Treafon  whereof 
he  ftands  indidted,  or  not  guilty  ? 

Foreman.  Guilty,  my  Lord. 

a.  of  Ar.  What  Goods  or  Chattels,  Lands  or 
Tenements,  had  he  at  the  Time  of  the  Treafon 
committed,  or  at  any  Time  fmce  ? 

Foreman.  None,  to  our  Knowledge,  we  do  not 
find  any.  ^^     ,._ 

CL  of  Arr.  Then  hearken  to  your  Verdict,  as 
the  Court  hath  recorded  it.  You  fay  that  Robert 
Lowick  is  guilty  of  the  High-Treafon  whereof  he 
ftands  indidled,  but  that  he  had  no  Goods,  Chat- 
tels, Lands  or  Tenements,    at  the  Time  of  the 


L-  C.  J.  You  the  Prifoners  at  the  Bar,  Robert 
Lo'wick,  Ambrofe  Rocktiucod,  and  Charles  Cran.^ 
burne,  you  have  been  indicted,  and  upon  full  and 
clear  Evidence  have  been  convifted  of  High- 
Treafon  ;  a  Treafon  that  was  advanc'd  to  the 
higheft  Degree  both  of  Malice  and  Mifohief  a- 
gainft  the  King  and  Kingdom ;  you  defign'd  to 
aflaffinate  the  King  with  an  Intent  to  fubvert  the 
State,  and  by  the  introducing  of  a  foreign  Power 
to  deftroy  the  antient  Liberty  and  Conftitution 
of  England. 

Our  French  and  Popifh  Enemies,  by  whom  you 
were  imployed  in  this  bloody  Enterprife,  did  very 
well  know,  that  the  Wildom  and  Courage  of  his 
prelent  Majefty  has  rcfoued  this  Kingdom 
from  that  Slavery  and  Opprellion  which  they 
often  threatned  to  bring  upon  us  ;    they   knew 

^^^__    ^     that  under   his  Government  we  have  been  pro- 

High^'reafon  committed,  or  at  any  Time  fince     tedled  in  the  Enjoyment  of  our  Religion,  Law 


to  your  Knowledge,  and  fo  you  fay  all. 

Jury.  Yes. 

L.  C.  J.  Difoharge  the  Jury. 

C/.  of  Arr.  Gentlemen  of  the  Jury,  the  Court 
difoharges  you,  and  thanks  you  for  your  Service. 

L.  C.  J.  Mr.  Attorney,  Will  you  have  the  Pri- 
foners fet  to  the  Bar  ? 

Mr.  Att.  Yes,  if  your  Lordfhip  pleafe. 

^hen  the  Keeper  of  Newgate  brought  Rook- 
wood  and  Cranburne,  and  all  three  were 
fet  to  the  Bar. 

Mr.  Att.  Gen.  If  your  LordHiip  pleafe  to  give 
Judgment  againft  the  Prifoners  that  are  convict- 
ed 


and  Liberty  for  foveral  Years,  and  that  his  Ma- 
jefty is  the  Head  of  the  Proteftant  Intereft,  and 
the  Proted:or  and  Preferver  of  the  Liberty  of 
Europe,  and  that  upon  the  Prefervation  of  his 
Life,  and  the  Safety  of  his  Perfon,  the  Good  and 
Happinels  of  Multitudes  of  People  do  depend, 
which  the  French  King's  Pride  and  Ambition  has 
been  ready  to  take  hold  of  any  Opportunity  to 
enflave  and  opprefs. 

Your  being  engaged  in  fuch  a  horrid  Defign 
againft  fo  precious  a  Life,  and  to  be  the  bloody 
Inftruments  to  give  that  difmal  Stroke,  which 
would  have  brought  Mifery  and  Defolation  upon 
fo  many  Men,  renders  you  worthy  to  undergo  a 
greater  and  more  fevere  Punifhment  than  by  the 
Law  of  England  can  be  inflid:ed  ;  but  that  there 


L.  C.  J.  Ask  them  what  they  have  to  lay  for  is  no  greater  provided  for  luch  Criminals,  is  to  be 

themfolves  in  Arreft  of  Judgment.  imputed  to  the  antient  Honefty  and  Integrity  of 

CI.  of  Arr.  Robert  Lowick,  hold  up  thy  Hand  j  Engliflo  Men,  who,  when  they  fram'd  this  Con- 

you  ftand  convicted  of  High-Treafon,  in  Confpi-  ftitution  of  Government,  never  imagin'd  England 

rin<^  the  Death  of  the  King  by  Aflaflination,  what  fhould    produce    fuch    degenerate  Wretches,  as 


would  endeavour  by  Plots  and  Contrivances  to  be- 
tray their  Country  to  a  foreign  Yoak,  and  fobje<3; 
themfolves  and  their  Fellow  Subjects  to  the  flavifh 
Dominion  of  Strangers. 

Your  Crime  being  fo  great,  it  is  now  high 
Time  for  you  forioufly  to  refledl  upon  it  ;  and 
tho'  you  deforve  to  I'uffer  the  greateft  of  Punifh- 
ments,  yet  I  have  that  Compaflion  for  your  Per- 
fons,  that  I  wifh  heartily  you  would  make  Ule  of 
that  Opportunity  which  is  now  put  into  your 
Hands,  to  repent.  And  fmce  you  areadjudg'd  by 
CI.  of  Arr.  Ambrofe  Roohmod,  hold  up  thy  the  Law  unworthy  to  live  here,  that  you  will 
Hand,  (which  he  did.)  you  ftand  convidled  of  the  make  Preparation  to  appear  at  another  Tribunal, 
fame  High-Treafon,  for  Confpiring  the  Death  of  where  you  muft  have  another  Trial,  and,  with- 
the  King  by  Aflaflination,  what  can  you  fay  for     out  an  hearty  and  fincere  Repentance,  receive  a 


can  you  fay  for  your  feJf  why  the  Court  fhould 
not  give  Judgment  againft  you,  to  die  according 
to  Law. 

\fl'hen  the  Keeper  hid  him  kneel.'] 

L.  C.  J.  No,  no,  he  need  not  kneel ;  if  you 
have  any  Thing  to  fay,  Mr.  Lowick,  we  will  hear 
you. 

Lowick.  I  throw  my  felf  upon  the  King's  Mer- 
cy 


your  folf  why  the  Court  fhould  not  give  you  Judg- 
ment to  die  according  to  Law. 

Rookwood.  All  that  can  be  faid  has  been  faid 
already,  and  fo  I  fhall  fay  no  more. 

CI.  of  Arr.  Charles  Cranburne,  hold  up  thy  Hand, 
thou  ftandeft  convifted  of  High-Treafon,  inCon- 
fpiring  the  Death  of  the  King  by  Affiflination, 
what  canft  thou  fay  for  thy  felf,  why  the  Court 
fhould  not  give  the  Judgment  to  die  according  to 
Law  ? 

Cranburne.  I  have  nothing  to  fiy  but  what  I 
have  faid  already. 

CI.  of  Arr.  Then  Cryer  make  Proclamation. 

Cryer.  O,  yes,  all  Manner  of  Perfons  are  com- 
manded to  keep  Silence  while  Judgment  is  in  giv- 
ing, upon  Pain  of  Imprifonment. 


more  fevere  Sentence.  I  hope  this  Calamity,  and 
the  Judgment  that  is  to  fall  upon  you,  will  be  an 
Admonition  to  you  to  take  better  Advice  in  the 
laft  part  of  your  Time  which  is  left  you,  than  you 
have  done  in  the  whole  Courl'e  of  your  Lives,  and 
that  you  will  be  wifer  than  to  follow  the  Diredi- 
on  of  thofe  Guides  whofe  Principles  and  Dodtrines 
have  fo  far  perverted  and  corrupted  you,  as  to 
ingage  you  in  fuch  a  bloody  Defign.  I  fhall  leave 
you  to  make  that  Preparation  for  another  World, 
which  is  proper  for  Men  in  your  Condition, 
and  pronounce  the  Judgment  of  the  Court, 
which  the  Law  hath  appointed  and  the  Court  does 
award  j 

^hat 
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^at  all  of  you  he  conveyed  from  hence  to  the  Pri- 
fonfrom  whence  you  came,  and  from  thence  every 
one  of  you  is  to  be  drawn  upon  a  Hurdle  to  the 
Place  of  Execution,  where  you  are  to  he  hangd 
ly  your  Necks,  and  to  be  cut  down  while  you 
are  alroe,  your  Privy  Members  are  to  be  cut 
off,  and  your  Bowels  are  to  be  cut  out  of  your 
Bodies  and  burnt  in  your  View,  your  Heads  are 
to  be  cut  off,  and  your  Bodies  to  be  divided 
into  four  Parti,  and  your  Heads  and  ^larters 
are  to  be  difpofed  where  his  Majefly  pall  ap- 
point. And  I  pray  God  to  have  Mercy  on  all 
your  Souls. 

Cranburne.  I  humbly  defire  the  Liberty  of  my 
Wife  and  Relations  to  come  to  me,  and  liich  Di- 
vines as  I  fhall  defire  may  have  free  Recourle  to  me. 

L.  C.  J.  You  fhall  have  that  Liberty  that  is  al- 
lowed to  all  Perfons  in  your  Condition. 

Kookwcod.  T  muft  beg  the  lame  Favour,  to  have 
fbme  few  Friends  and  Relations  come  to  lee  me 
without  a  Keeper. 

L.  C.  J.  Holt.  You  fhall  have  a  Warrant  for 
your  Friends  to  come  to  you. 

Roohvood.  I  beg  your  Lordfhip  that  you  would 
pleafe  to  fpecify  it  in  the  Warrant,  becaufe  they 
would  not  grant  it  hitherto  without  a  Keeper  being 
by. 

L.  C.J.  You  mean,  you  would  have  your  Bro- 
ther permitted  to  come  to  you. 

Rookwood.  Yes,  and  Ibme  few  Relations. 

L.  C.  J.  What  is  ufually  done  in  fuch  Cafes,  let 
it  be  done. 

Lowick.  My  Lord,  I  defire  the  fame  Thing,  that 
my  Sifter  may  come  to  me,  and  that  the  little  Time 
I  have  I  may  be  in  private  with  my  Friends. 

Mr.  Att.  Gen.  If  your  Lordfhip  pleale,  they  may 
give  the  Names  of  thole  they  would  have  admit- 
ted to  them,  and  then  the  Keeper  will  attend 
your  Lordfhip  for  your  Diredion. 

L.  C.  J.  That  the  Keeper  mufl  take  care  of, 
left  they  allow  fuch  a  Liberty  as  may  endanger 
an  Efcape  ;  for  their  being  alone  may  prove  a 
dangerous  Thing. 

Mr.  Att.  Gen.  It  is  realbnable  they  fhould  tell 
who  they  are,  before  they  be  admitted. 

L.  C.  J.  You  allow  them,  I  luppofe,  to  have  pri- 
vate Difcourfe  in  the  fame  Room,  if  a  Keeper  be  by. 

Cranburne.  No,  My  Lord,  we  never  had. 

Mr.  Att.' Gen.  Such  as  your  Lordfhip  thinks  pro- 
per to  be  admitted  to  them  may  have  Difcourfe 
with  them  in  private,  if  the  Keeper  be  in  the 
Room,  but  no  others  but  fuch  as  your  Lordfhip 
fhall  allow  ;  for  we  know  what  has  been  the  Effed 
of  a  Liberty  of  Accefs  to  fome  Prifoners. 

L.  C  J.  Let  us  have  a  Note  of  thole  Names 
that  you  would  have  come  to  you,  and  we  will 
give  Diredtions  that  fhall  be  proper  in  it. 

Cl.  of  Arr.  Sheriff  o(  Middle/ex,  you  muft  take 
them  into  your  Cuftody  till  Execution  is  done. 

^hen  the  Keeper  look  away  the  Prifoners. 

On  Wednefday,  April  29.  Ambrofe  Rookwood, 
Robert  Lowick,  and  Charles  Cranburne,  were 
drawn  to  Tyburn,  where  the  two  former  deliver'd 
the  following  Papers  to  the  Sheriffs. 

Major  L  o  w  I  c  It' s  Paper. 

IN  the  Name  of  the  Holy  Trinity,  Father,  Son,  and 
Holy  Ghoft,  Awen.  In  the  firft  Place,  1  die  in  the 
Religion  1  was  baptiz'd,  viz.  Romati  Catholick,  and 
humbly  beg  the  Piajeis  of  all  good  People  for  a  happy 


Refurreaion,  and  of  all  CatLolicks  for  tl.c  Good  of 
my  Soul. 

As  tor  being  engag'd  in  this  for  which  I  die,  it  was 
never  fo  poHi  ive  tiiac  1  had  a  Horfe  fioin  the  Ijegiiining 
to  the  very  Laft,  nor  never  ftc  nny  alowd  mf,  or  the 
two  Men  1  was  to  provide,  as  was  fworn  againii  me  at 
my  Trial  ;  nor  had  I  any  on  that  Account;  nor  w^s  1 
at  any  of  their  Meetings  when  they  fettled  any  fuch 
thing.  And  as  tor  any  Order  or  Comn)i(Iioii  from 
King  faniei,  I  never  fee  any  fince  I  came  iafj  into  Eng- 
lancl^  which  is  now  about  five  Years  ;  and  I  am  coij- 
fident  none  that  knows  Kino  'James  will  believe  he 
would  give  any  fuch  Order. 

Indeed,  1  muft  corittfs,  I  believe  King  ^i7Wfi  was 
a  coming  to  aflctt  his  own  Kight  ;  and  I  Ihould,  if  on 
Shore,  have  done  any  thing  in  my  Power  to  have  af- 
lifted  him  ;  and,  in  order  to  that,  I  (hoiild  have  been 
veiy  glad  to  have  hid  a  Horfe,  but  never  had  any. 

And  as  for  being  concern'd  in  any  bloody  Affair,  1 
never  was  in  my  Life,  but  iiave  done  my  Endeavour  to 
prevent,  as  much  as  I  could,  on  all  Occafions ;  and  if 
the  killing  the  inofl  miferable  Creature  in  the  World, 
or  greateJi  Enenry,  would  r)ow  fave  my  Life,  refiore 
the  Kiiip,  and  make  me  one  of  the  greatert  Men  in 
England^  1  firft  would  cliufe  to  die,  becaufe  againft 
the  Law  of  God. 

If  any  who  are  now  Sufferers  on  this  Account,  think  i 
have  been  too  forward,  and  a  Promoter  to  this  Dcfign, 
I  do  now  declare  it  was  r;ever  my  Inclination  to  do 
any  rafli  thing.  However,  1  beg  their  Pardons,  and  of 
all  the  World  I  have  oiFended,  either  in  Ihoughr, 
Word,  or  any  Aflion  whatfoever,  and  do  freely  for- 
give my  Enemies,  and  hope,  thro'  the  Mercy  of  my 
Saviour  lefus  Chuft,  to  have  Remiflion  of  all  my  Sins. 
Good  God  pteferve  the  Krng,  Queen,  Prince,  and 
Princefs,  and  all  that  royal  Blood  o\  Stuarts  ;  and  may 
England  never  want  one  of  that  direft  Line  to  govern 
them,  and  make  them  once  more  happy.  I  have  had 
the  Honour  to  ferve  my  loyal  Mafter  in  feveial  Coir.« 
miflions,  and  the  laft  as  Major,  and  flrove  evn  to  ferve 
him  to  the  beft  of  my  Power,  and  ever  to  be  luft  to 
thofe  whom  I  had  the  Honour  to  command.  Lord  Jefus 
into  thy  Hands  I  recommend  my  Spirit  !  O  jefus,  re- 
ceive my  Soul  ! 

Robert  Lowick. 

Brigadier  R  ooKWoop'r  Papsr. 

FjAVlNG  committed  the  Juftice  of  my  Caufe, 
i  and  recommended  my  Soul  to  God,  on  v.-hofe 
Mercies,  thro'  the  Merits  ot  Jefus  Chrift,  1  wholly  cafl 
myfelf,  I  had  once  refolv'd  to  die  in  Silencej  but  fe- 
cond  Thoughts  of  my  Duty  to  others,  chiefly  to  my 
true  and  liege  Sovereign  King  James^  moved  me  to 
leave  this  behind  me. 

1  do  therefore,  withal!  Truth  and  Sincerity,  declare 
and  avow,  that  I  never  knew,  faw,  or  heard  of  any 
Order  or  Commiflion  from  King  James  foi  the  affafli- 
nating  the  Prince  of  Orange,  and  attacking  his  Guards  j 
but  I  am  certainly  inform'd  that  he,  the  beft  of  Kings, 
had  often  rejefled  Propofals  ot  that  Nature,  when  made 
unto  him. 

Nor  do  I  think  he  knew  theleaft  of  the  particular 
Dcfign  of  the  attacking  the  Guards  at  his  Landing,  i'o 
much  talk'd  of,  in  which  1  was  engaged  as  a  Soldier, 
by  my  immediate  Commander,  much  againft  my  Judg- 
ment ;  but  his  Soldier  I  was,  and  as  fuch  1  was  to 
obey  and  a€t  according  to  Command. 

Thefe  twelve  Years  1  have  feived  my  true  King  and 
Mafter,  King  fav/es^  and  freely  now  lay  down  my  Life 
in  his  Caufe.  1  ever  abhor'd  Treachery,  even  to  an 
Enemy  ;  if  it  be  a  Guilt  to  have  comply'd  with  what  I 
thought,  and  flill  think,  to  have  been  my  Duty,  I  ara 
guilty.     No  other  Guilt  do  I  own. 

As  1  beg  all  to  forgive  me,  fo  I  forgive  all  from  my 
Heart,  even  the  Vunce  oi  Orange,  who,  as  a  Soldier, 
ought  to  have  confider'd  my  Cafe  before  he  fign'd  the 
Warrant  for  my  Death.  I  pray  God  may  open  his 
Eyes,  and  render  him  fenfible  of  the  much  Blood,  from 
all  Parts,  crying  out  againft  him,  fo  to  prevent  an 
heavier  Execution  hanging  over  his  Head,  than  what 
he  inflifls  on  me. 

Ambrose  Rookwood. 

After  \vhich  they  were  executed  as  Traitors,  accord- 
ing to  their  Sentence. 
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CLVI.  The  Trial  of  VET 
Biiily,  for  High-Treafon, 

Siittirday  May  g,  1696. 
HIS  Day  being  appointed  for  the 
Trial  of  Mr.  Peter  Cook,  upon  an  In- 
didment  of  High-Treafon  found  a- 
gainft  him  by  the  Grand  Jury  for  the 
City  of  Lowf/'->?/,  upon  the  Commiflion 
of  Gaol-Delivery  oi  Neivgate,  holden  for  the  faid 
City,  upon  which  Indidtment  he  had  been  Ar- 
raigned, and  upon  pleading  not  guilty,  Iflue  had 
been  joined,  and  the  Court  having  been  adjourned 
unto  this  Day  for  the  Trial  by  publick  Proclama- 
tion in  ufual  manner,  the  Court  was  refumed,  and 
the  Names  of  the  Men  returned  to  ferve  on  the 
Jury,  having  been  called  over  according  to  the 
Pannel,  and  the  Defaulters  recorded  j  the  Court 
proceeded  as  tollows. 

CI.  of  Arr.  Set  Peter  Cook,  the  Prifoner  to  the 
Bar :  ('which  was  done.)  You  the  Prilbner  at  the 
Bar,  thole  Men  that  you  fhall  hear  called,  and 
perlbnally  appear,  are  to  pals  between  our  Sove- 
reign Lord  the  King  and  You,  upon  Trial  of  your 
Life  and  Death ;  if  therefore  you  will  Challenge 
them,  or  any  of  them,  your  Time  is  to  fpeak  to 
them  as  they  come  to  the  Book  to  be  Iworn,  and 
before  they  be  fworn. 

Cook.  Sir,  I  defire  you  would  not  name  them 
too  fall,  for  my  E)'es  are  very  bad. 
CI.  of  Arr.  John  Ewer. 

Cook.  Who  mufti  apply  my  felf  to.  Sir  ?  I  defire 
to  know  whether  he  is  a  Freeholder  in  London  ? 

CI.  of  Arr.  I  know  nothing  to  the  contrary.  Sir, 
he  is  returned  as  fuch  by  the  Sheriff  3  you  had  beft 
ask  him  himlelf,  he  can  beft  tell. 

Cook.  Are  you  a  Freeholder  in  London,  Sir  ? 

Mr.  Ewer.  Yes,  Sir,  I  am  a  Freeholder. 

Cook.  Sir,  I  challenge  you. 

CI.  of  Arr.  Henry  Sherbrook. 

Cook.  Sir,  are  you  a  Freeholder  in  London  ? 

Mr.  Shcrbrook.  Yes,  Sir,  I  am. 

Cook.  I  challenge  you. No,  Sir,  I  beg  your 

Pardon,  I  do  not  challenge  you. 

CI.  of  Arr.  Then  hold  Mr.  Sherbrook  the  Book: 
(Which  was  done.)  Look  upon  the  Prilbner  :  You 
Ihall  well  and  truly  try  and  true  Deliverance  make 
between  our  Sovereign  Lord  the  King,  and  the  Pri- 
lbner at  the  Bar,  whom  you  fhall  have  in  Charge, 
according  to  your  Evidence,  So  help  you  God. 
CI.  of  Arr.  Jofeph  Billers. 
Cook.  Are  you  a  Freeholder,  Sir,  in  London  ? 
Mr.  Killers.  Yes,  I  am.  {Challen^d^ 

CI.  of  Arr.  "john  Brand. 

Cook.  Fra\',  Sir,  don't  go  too  faft  ;  Are  you  a 
Freeholder  in  London,  Sir  ? 

Mr.  Brand.  I  am  no  Freeholder  in  London. 
L.  C.  J.  'T'reby.  \V  hat  lay  you,  Mr.  Attorney  ? 
*  '^V  ■T\oir..xi  Trevor.  *  Mr.  /It. Gen.  My  Lord,  I  would 
not  have  any  Body  that  is  not  a  Freeholder  lerve  j 
io  he  was  fet  by. 

CI.  of  Arr.  iniliam  Hull. 
Mr.  Hull.  My  Lord,  I  am  no  Freeholder   in 
London. 

L  C.  y.  ^reby.  Whv,  what  Eftate  have  you  ? 
Mr.  //////.  What  I  have,  is  in  Leales. 
L.  C.  J.  1'reby.  What,Leafes  for  Years,  orLeafes 
for  Lives  ? 

Mr.  Hull.  Leales  for  Years,  Sir. 
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L.  C.  J.  T'reby.  Then  he  cannot  ferve  upon  the 
Jury. 

CI.  of  Arr   Edward  Leeds. 
Cook.  Hold,  Sir,  let  me  lee  ^  are  you  a  Free- 
holder in  London,  Sir  ? 

Mr.  Leeds.  Yes,  Sir.  [Challenged.'] 

CI.  of  Arr.  1'homas  Clark. 
Cook.  Hold,  Sir,  I  pray  let  me  look  upon  my 
Paper.     I  challenge  him. 

A  Stander-by.  He  does  not  appear. 
CI.  of  Arr.  Nathan  Green. 
Cook.  Where  is  he.  Sir  ?  Are  you  a  Freeholder  ? 
Mr.  Green.  Yes,  I  am.  Sir.  [Challengdl] 

CI.  of  Arr.  'Thomas  Ernes. 
Cook.  Are  you  a  Freeholder,  Sir  ? 
Mr.  Ernes.  Yes,  I  am. 

( 'ook.  Where  you  one  of  Sir  John  Friend's  Jury  ? 
Mr.  Ernes.  Yes,  I  was. 

Cook.  Then  I  challenge  you  for  Caule,  and  I 
give  you  my  Realbn. 

Mr.  Serj.  Darnall.  I  pray,  let  us  hear  your  Rea- 
lbn ;  give  your  Realbn  for  your  Challenge. 
Cook.  It  is  for  being  of  Sir  John  Friend's  Jury. 
Mr.  Serj.  Darnall.  Then  you  challenge  him  for 
Caule. 

Cook.  Yes,  that  he  was  of  Sir  John  Friend's 
Jury. 

L  C.  J.  T'reby.  Well,  Brother  Darnall,  how  is 
that  a  Caufe  of  Challenge  ?  You  are  the  Prilbner's 
Counlel,  let  us  hear  what  you  lay  to  it. 

Mr.  Serj.  Darnall.  My  Lord,  what  we  have  to 
lay  to  it,  is  this ;  Here  are  Ibme  Perlbns  returned 
upon  this  Pannel,  that  were  formerly  Jurors  in  a 
Caule  that  was  try'd  for  the  fame  Species  of  Trea- 
fbn  that  this  Gentleman,  the  Prilbner,  is  charged 
with  in  this  Indidment ;  and  I  think  the  WinelTes 
at  that  Trial  did  mention  in  their  Evidence  my 
Client,  as  being  prelent  at  thole  very  Conlults, 
about  which  they  gave  their  Evidence  ;  thefe  Gen- 
tlemen gave  Credit  to  thole  WitnelTes,  and  found 
the  Verdidt  againft  the  Perlbn  then  acculed.  We 
humbly  fubmit  it  to  you  Lordfhip  and  the  Court, 
whether  we  may  not  for  this  Caule  challenge  this 
Perlbn  as  not  indifferent,  it  being  for  the  lame 
Caule  and  Conlult,  that  the  other  was  try'd  for. 

Mr.  Att.  Gen.  Sure  Mr.  Serjeant  is  not  in  earneft 
in  this  Objedlion. 

Mr.  Serj.  Darnall.  My  Client  thinks  it  a  very 
good  Objedlion,  that  he  is  not  indifferent,  and  I 
defire  he  Ihould  be  latisfied  in  it. 

Mr.  Att.  Gen.  If  he  thinks  (6,  he  may  except 
againft  him,  but  if  he  infift  upon  it  as  a  Caule  of 
Challenge,  we  defire  you  would  put  the  Cafe,  and 
my  Lords  the  Judges  determine  it. 

Mr.  Serj.  Darnall.  I  have  told  you  what  the 
Cale  is: 

L.  C.  J.  'T'reby.  But  you  hear  the  King's  Counlel 
infift  upon  it,  to  have  you  make  it  out  in  Point  of 
Law. 

Mr.  Serj.  Darnall.  My  Lord,  I  have  ftated  the 
Cafe  as  my  Client  defired,  and  we  fubmit  it  to  you. 
L.  C.  J.  T'reby.  Well,  there  is  nothing  in  it. 
Mr.  Serj.  Darnall.  Then  my  Client,  if  he  will 
not  have  him  lerve,  muft  challenge  him  peremp- 
torily ;  which  he  did. 
CI.  of  Arr.  Francis  Byer. 

Cook. 
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Cock.  Sir,  Are  you  a  Freeholder  ? 

Mr.  Bycr.  Yes,  I  am.  •        [Cballengd.'] 

CI.  of  Arr.  James  Denew. 

Mr.  Dcncia.  I  am  no  Freeholder. 

C).  of  Arr.  Ilcnry  Hunter. 

Cook.  Hold,  hold,  my  Lord,  I  challenge  him 
as  being  one  of  Sir  John  FrtencCs  Jury. 

Mr.  Baker.  Nay,  that  was  not  allow'd  in  Mr. 
Emes's  Cafe  ;  but  you  challenged  him  perempto- 
rily, and  16  you  mull  now,  if  you  have  a  Mind 
to  it. 

Cook.  T  challenge  him. 

O.  oi  Art.  John  Hall. 

Cook.  Are  you  a  Freeholder  in  London,  Sir  ? 

Mr.  Hall.  Yes,  I  am,  Sir.  ICballeng'd.'] 

CI.  of  Arr.  John  Cullum. 

Cook.  Sir,  Are  you  a  Freeholder  in  London  ? 

Mr.  Cullum.  Yes,  Sir.  [Challengd^ 

CI.  of  Arr.  John  Cox. 

Mr.  Cox.  My  Lord,  I  am  no  Freeholder  in 
London  ? 

CI.  of  Arr.  John  Hedges. 

Cook.  Hold,  I  pray,  Sir,  let  me  look  upon  my 
Paper  ;  Sir,  Are  you  a  Freeholder  in  London  ? 

Mr.  Hedges.  Yes,  Sir,  I  am.  [Cballcngd.'] 

CI.  of  Arr.  Thomas  James. 

Mr.  James.  My  Lord,  my  Name  is  not  'Thomas. 

Mr.  Sber.  Buckingham  He  is  returned,  it  leems, 
by  a  wrong  Name  ;  we  did  not  know  it. 

Mr.  SerJ.  Darnall.  Then  you  cannot  fwear  him. 

CI.  of  Arr.  'Thomas  Poole. 

Cook.  Are  you  a  Freeholder  in  London,  Sir  ? 

Mr.  Poole.  Yes,  Sir. 

Cook.  I  challenge  him,  as  being  of  Sir  John 
Friend's  Jury. 

Mr.  Att.  Gen.  That 'has  been  over-ruled  al- 
ready. 

Cook.  I  challenge  him. 

CI.  of  Arr.  Peter  Parker. 

Cook.  Are  you  a  Freeholder  in  London  ? 

Mr.  Parker.  Yes,  Sir,  I  am. 

Cook.  I  challenge  you.  Sir,  as  being  one  of  Sir 
John  Friend's  Jury. 

Mr.  Baker.  Nay,  you  can't  offer  it  again. 

Cook.  I  challenge  him. 

CI.  of  Arr.  George  Grove. 

Cook.  \\'here  is  he  ?  Are  you  a  Freeholder  in 
London,  Sir  ? 

Mr.  Gro've.  Yes,  Sir.  {ChaUengd7\ 

CI.  of  Arr.  Nathaniel  IVyerfdell. 

Cook.  Are  you  a  Freeholder  in  London  ? 

Mr.  Wyerfdell.  Yes,  Sir,  I  am.       [Challeng  d.'] 

CI.  of  Arr.  Samuel  Blavit. 

Cook.  Hold,  pray,  are  you  a  Freeholder,  Sir  ? 

Mr.  Blewit.  Yes,  I  am.  [Challeng  d^ 

CI.  of  Arr.  John  Wolfe.  [Challeng  d^^ 

CI.  of  Arr.  Jofeph  Wolfe.  He  did  not  appear, 
and  was  laid  to  be  no  Freeholder. 

CI.  of  Arr.  WiUi am  Smith. 

Cook.  Are  you  a  Freeholder,  Sir  > 

Mr.  Smith.  Yes,  I  am.  [Cballeng'd^ 

C).  of  Arr.  Edward  Fcnivick. 

Cook.  Are  you  a  Freeholder,  Sir  ? 

Mr.  Fenzvick.  Yes,  Sir,  I  am. 

Cook.  I  do  not  challenge  him. 

CI.  of  Arr.  Then  fwear  Mr.  Fif;;a;/c/&.  (Which 
was  done.) 

CI.  of  Arr.  Benjamin  Hooper. 

Cook.  Stay,  Sir,  pray  ftay  a  little,  where  is 
he? 

CI.  of  Arr.  There  he  is,  Sir. 

Cook.  Which  is  the  Gentleman  ?  Are  you  a 
Freeholder  in  London,  Sir  ? 


Mr,  Hooper.  Yes,  Sir. 

Cook.  I  challenge  you. 

Mr.  Hoof)er.  I  thank  you,  Sir. 

CI.  of  Arr.   Nathaniel  L'.ng. 

Cook.  Are  you  a  Freeholder,  Sir  ' 

Mr.  Long.  Yes,  Sir. 

Cook.  I  challenge  him,  as  being  one  of  Sir  7cZ;» 
Friend's  Jury. 

CI.  of  Arr.  The  Court  has  adjudged  that  no 
Caufe  of  Challenge,  therefore  I  take  no  notice  of 
it,  but  as  to  a  peremptory  Challenge. 

CI.  of  Arr.  Richard  Chifwell. 

Cook.  Are  you  a  Freeholder  in  London,  Sir  ? 

Mr.  Chtfi€ell.  Yes,  Sir.  [Cballengd:] 

CI.  of  Arr.  John  Child. 

Cook.  Hold,  pray,  a  Moment ;  I  have  not  crofl 
thele  laft  in  my  Paper,  but  I  challenge  this  Man, 
being  of  Sir  John  Friend's  Jury. 

Mr.  Baker.  You  have  had  that  anfwered  over 
and  over  again,  as  no  Objcdtion  ^  it  is  nothing 
but  a  peremptory  Challenge. 

CI.  of  Arr.  William  Walker. 

Mr.  Walker.  I   was  one   of  Sit  Join  Friend's 

Jui'y- 

Cook.  I  challenge  him  for  the  fame  Realbn. 

Mr.  Att.  Gen.  But  that  is  no  Realbn  at  all. 

Cook.  Then  I  challenge  him. 

CI.  of  Arr.  John  Wells. 

Cook.  Sir,  are  you  a  Freeholder  ? 

Mr.  Wells.  Yes,  Sir,  I  am.  [Challen^d.'] 

CI.  of  Arr.  John  Hibbert. 

Cook.  Which  is  he.  Sir  ? 

CI.  of  Arr.  He  Hands  upon  your  left  Hand  j 
the  Man  in  the  Black  Peruke. 

Ccok.  Are  you  a  Freeholder,  Sir  ? 

Mr.  Hibbert.  Yes,  I  am.  Sir.  [Challen^d^ 

CI.  of  Arr.  Daniel  Wray. 

Cook.  Stay,  Sir,  are  you  Mr.  Wray  ? 

Mr.  Wray.  Yes,  Sir,  my  Name  is  Wray. 

Cook.  Are  you  a  Freeholder  in  London,  Sir  > 

Mr.  Wray.  Fes,  Sir. 

Ccok.  I  challenge  you. 

Mr.  Wray.  I  thank  you,  Sir. 

CI.  of  Arr.  John  Pettit. 

Cook.  Which  is  he  ? 

Mr.  Pettit.  I  am  the  Man,  Sir, 

Cook.  Are  you  a  Freeholder  in  London,  Sir  ? 

Mr.  Pettit.  Yes,  Sir.  [Challeng' d.'} 

CI.  of  Arr.  John  Sherbrook. 

Cook.  I  challenge  him,  as  being  one  of  Sir  j'o/-!'?* 
Friend's  Jury. 

Mr.  Baker.  But  )ou  have  heard  that  denied  to 
be  an  Exception  over  and  over. 

Cook.  I  challenge  him. 

CI.  of  Arr.  Stephen  Blackwell. 

Cook.  Are  you  a  Freeholder,  Sir  ? 

Mr.  Blackwell.  Yes,  I  am.  [Challetig'd.} 

CI.  of  Arr.  William  Hatch. 

Cook.  Pray  give  me  time  to  mark  them  j  pray, 
who  is  this  Man  you  now  call  ? 

CI.  of  Arr.  William  Hatch. 

Cook.  Sir,  are  you  a  Freeholder  ? 

Mr.  Hatch.  Yes,  I  am.  [Chaneng'd:\ 

CI.  of  Arr.  Henry  Beadle. 

Cook.  Are  you  a  Freeholder,  Sir  .? 

Mr.  Beadle.  Yes,  I  am. 

Cook.  I  do  not  except  againft  him.  CWasfwom.J 

CI.  of  Arr.  John  Stredzvick. 

Mr.  StrcdzcicL  My  Lord,  as  I  apprehend,  I  am 
no  Freeholder. 

L.  C.  J.  'Trehy.  Why  do  you  apprehend  {o  ? 

Mr.  Stredivick.  It  is  my  Wife's  Eftate,  not 
mine. 

CI.  of  Arr. 
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Then  your  Wife  has  a  Freehold,  it 


CI.  cf  A\ 
feems. 

Mr.  Stredvjick.  Yes,  fhe  has. 

L.  C.  J.  I'rchy.  That  is  Freehold  enough ;  for 
vou  have  an  Eftate  for  your  Wife's  Life. 

'iAx.  Baker.  And  after  that  too,  for  it  is  not 
gi\en  o\'er  to  any  Body  elfe,  and  fhe  won't  give 
ic  fiom  him. 

Cook.  Sir,  are  you  a  Freeholder  in  'Lcndon  or 
no  ? 

Mr.  Stred'wick.  I  apprehend,  Sir,  I  am  not. 

Mr.  Baker.  He  fays  he  has  an  Eftate  for  his 
W'ife's  Life. 

CI.  of  Arr.  Then  he  is  a  Freeholder,  what  do 
you  lay  to  him  ? 

Cook.  Are  you  pofitive  you  are  a  Freeholder  in 
London  upon  your  Word  } 

Mr.  Stredw.'ck.  I  think  not. 

Mr.  Bilker.  Why  your  Wife's  Eftate  is  your's 
for  your  Life. 

Ccok.  My  Lord  Chief  Juftice,  if  your  Lordfhip 
pleafes,  here  is  a  Man  that  fays  pofitively  he  thinks 
he  is  no  Freeholder,  I  defire  your  Lordfhip's 
Judgment,  whether  he  be  a  Freeholder  or  not  ? 

L.  C.  J.  I'reby.  Why,  let  him  put  his  Cafe,  if 
he  make  a  Doubt  of  it. 

Mr.  Stredwick.  I  am  not  poffeft  of  an  Eftate 
my  felf 

L.  C.  J.  frehy.  But  is  not  your  Wife  an  Inhe- 
ritrix ? 

Mr.  Stred^sick.  Yes,  my  Lord,  fhe  is. 

L.  C.  J.  ^rehy.  Then  you  are  feized  of  a  Free- 
hold in  her  Right  5  and  Mr.  Cooy^,  your  own  Coun- 
fel  will  tell  you  and  iatisfy  you,  that  that  is  a 
Freehold  fufficient  for  this  Service. 

Mr.  Baker.  His  Wife's  Father  fettled  it  upon 
her  and  her  Heirs. 

L.  C.  J.  'treby.  No  queftion,  it  is  a  fufficient 
Freehold  if  the  Wife  be  living. 

Mr.  Baker.  Yes,  fhe  is. 

Cook.  I  challenge  him. 

CI.  of  Arr.  IVilliam  Prince. 

Cock.  I  challenge  him,  as  being  one  of  Sir  John 
Friend's  Jury. 

Mr.  Prince.  I  thank  you,  Sir. 

C\.oi  Arr.  John  Simmons. 

Mr.  Att.  Gen.  We  challenge  him  for  the  King. 

CI.  of  Arr.  Robert  IVhite. 

Ccok.  Are  you  a  Freeholder,  Sir  ? 

Mr.  ll'hite.  Yes,  T  think  io. 

Cook.  Fray  tell  me  whether  you  are,  or  not. 

Mr.  Jfbite.  Indeed  I  think  io.  Sir.  [Cba/leng'd.'] 

CI.  of  Arr.  Edivard  Bre-wfier. 

Cook.  Where  is  Mr.  Brevijicr  ?  Are  you  a  Free- 
holder, Sir,  in  London  ? 

Mr.  Breii'fier.  Yes,  Sir. 

Cook.  I  challenge  him.  Pray  Sir,  I  defire  to 
know  how  many  1  have  challenged. 

Mr.  Baker.  You  have  challeng'd  Thirty  Three. 

Cook.  How  many  befides  thole  that  are  of  Sir 
John  Friend's  Jury  } 

'Wr.  Baker.  Yo\.\  have  but  two  more  to  chal- 
lenge, Sir. 

Mr.  Scrj.  Darna.'l.  I  thought  you  had  heard  the 
Opinion  of  the  Court,  Mr.  O'ck,  that  it  will  not 
hold  as  a  Caule  of  Challenge'  that  he  was  of  Sir 
John  Friend's  Jurv  j  therefore  thofe  are  all  reckon- 
ed among  the  peremptory  Challenges,  and  you 
can  challenge  but  two  more  in  all. 

I-  C.  J.  J'reby.  Not  without  Caufe,  but  as  many 
more  as  you  can  have  good  Caufe  againft. 

CI.  of  Arr.  Jtbn  Reynolds. 

Cock.  I  except  not  againft  him.     f/rasfKorn.J 


CI.  of  Arr.  Jofeph  Brookbank. 
Ccr,k.  I  have  nothing  to  fay  to  him.     ,fHe  "jL-as 
f-srrn  ) 

CI.  of  Arr:  Adam  Bellamy. 
Mr.  Bellainy.  My  Lord,  I  am  no  Freeholder. 
L.  C.  J.  I'rchy.  Why,  what  Eftate  have  you  ? 
Mr.  Baker.  He  has  Eftate  enough,  I  know,  for 
Value. 

Mr.  Bellamy.  I  have  only  a  Leafe. 
L.  C.  J.  freby.  A  Leafe  for  Years  ? 
Mr.  Bellamy.  Yes,  my  Lord. 
CI.  of  Arr.  Da-vid  Grill. 
Mr.  Grill.  I  am  no  Freeholder,  my  Lord. 
CI.  of  Arr.  Willi  am  Rawlins. 
Cook.  I  accept  of  him.     (He-ujas  fxorn.) 
CI.  of  Arr.  Samuel  Roycroft. 
Cock.  Are  you  a  Freeholder,  Sir  ? 
Mr.  Roycroft.  Yes,  Sir.  [Challeng'd} 

CI.  of  Arr.  1'homas  P-arker. 
Cook.  How  many  have  I  to  challenge,  do  you 
flny? 

CI.  of  Arr.  But  one,  Sir  •  what  fay  you  to  Mr. 
Parker  ? 

Cook.  I  do  not  except  againft  him.  (He  was 
fworn.J 

CI.  of  Arr.  James  Robinfon. 
Cook.  I  have  nothing  to  fay  to  him.     (He  was 
fjoorn.) 

CI.  of  Arr.  Jofeph  Morewood.  [Challeng'd.'] 

Mr.  Baker.  You  have  challenged  all  your  Num- 
ber now. 

CI.  of  Arr.  My  Lord,   we  have  gone  through 
the  Pannel,  we  muft  now  call  the  Defaulters  again. 
7'ho7!ias  Clark. 
Mr.  Clark.  Here. 

Sir  B.  Shower.  Was  he  here  when  he  was  call'd 
over  ? 

Mr.  Att.  Gen.  That's  nothing,  he  is  here  now. 
Sir  B.  Shower.  But  if  there  be  a  Default  of  the 
Jury,  and  the  King's  Counfel  have  challenged 
any  one,  they  ought  to  fhew  their  Caufe  ;  there- 
fore we  defire  that  they  may  fhew  their  Caufe 
why  they  challeng'd  Mr.  Simmons. 

L.  C.  J.  I'reby.  The  ICing  has  Power  to  challenge 
without  fhewing  Caufe  till  the  Pannel  be  gone 
through ;  but  if  there  be  a  Default  of  Jurors 
when  the  King  challenges,  the  King's  Counfel  muft 
fhew  Caufe. 

Sir  B.  Shower.  Here  is  a  Default  of  Jurors,  my 
Lord. 

L.  C.  J.  'I'reby.  No  body  is  recorded  abfblutely 
a  Defaulter,  if  he  comes  in  time  enough  to  be 
fworn. 

CI.  of  Arr.  Swear  Mr.  Clark.  (Which  was 
done.) 

L.  C.  J.  Treby.  When  there  is  an  apparent  De- 
fault of  Jurors,  then  they  muft  fhew  their  Caufe  ; 
but  here  his  Appearance,  it  leems,  was  recorded, 
and  fo  he  was  no  Defaulter  j  and  you  might  have 
challenged  him  for  Caule  ftill. 
CI.  of  Arr.  James  Dry. 
Mr.  Dry.  My  Name  is  not  James. 
Serj.  Darnall.    Then   you  cannot  fwear    him : 
Here  are  1  hree  miftaken  in  their  Names. 

L.  C.  J.  Treby.  That  is  in  the  Copy  in  your 
Brief,  Brother,  it  may  be. 

Serj.  Darnall.  No,  my  Lord,  the  Officers  admit  it. 
MV.  Att.  Gen.  My  Lord,  we  defire  thole  Gen- 
tlemen, that  fay  they  are  no  Freeholders,  may  be 
fworn  to  that  Matter.  (Which  was  accordingly 
done.)  And  feveral  of  them  that  had  ftaid,  did 
deny  the  having  of  any  Freehold  upon  Oath,  and 
lome  were  gone  away. 

L.CJ. 
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L.  C.  J.  I'reby.  Pray  take  care  to  cftreat  the 
IfTues,  and  return  greater  IfTues  the  next  time. 

Mr.  J.  Kokeby.  Truly  the  Court  mufl  put  fbme 
great  Penalty  upon  them  for  trifling  with  the 
Court  in  refpccl  of  their  Duty  that  they  owe  to 
the  King  and  Country,  in  regard  of  their  Eftates. 

a.  of  Ayr.  Fray,  let  the  Officers  be  called  who 
fummoned  this  Jury,    Mr.  Sheriff. 

(Which  was  done.)  And  they  e.xamined  con- 
cerning their  fummoning  thofe  who  made  Default, 
and  the  IfTues  of  thofe  who  were  recorded  as  De- 
faulters were  ordered  to  be  eftreated. 

Then  the  Court  not  being  able  to  proceed  for 
want  of  a  Jury,  they  ordered  another  Pannel  to 
be  ready  againft  IVedncfday  next,  to  which  time, 
at  Seven  in  the  Morning,  the  Court  was  by  Pro- 
clamation adjourned. 


yhr  High-Treafon.  y^o 

tbc  Pannel  cite  after  the  Ketiiru,  and  hefore  the'-r 
Appearance,  fo  that  there  are  not  enop.rrb  left  to 
wake  the  Jury,  yet  the  Pannel  Jhall  not  he  qua(h\L 
mrts  n  abated,  but  tt  ts  Caufe  to  ^-ant  a  Tales 
And  certainly,  my  Lord,  it  is  a  ftronger  Qfe 
when  by  reafon  of  Challenges,  which  the  Law' 
gives  the  Prifoner  Liberty  to  make,  there  are  not 
enough  left,  that  there  fhall  not  be  a  new  Pan- 
nel, but  that  a  rales  fhall  be  granted  ;  for  if  a 
new  Pannel  might  be   made,    it  cannot 


who  were  challenged,    or   who  were  admitted. 


Die    Merciirii 
Anjio 


And  jf  your  Lordfhip  plcafl^s  to  confider  the  In- 
tention of  the  Law  in  giving  the  Prifoner  Power 
to  challenge,  is,  that  he  may  have  an  indifferent 
Jury  ;  but  that  would  be  prevented  by  fjch  a 
Pradice  as  this  ;  for  when  it  has  been  difcovcred 
upon  the  old  Pannel  whom  the  Prifoner  chofe, 
and  whom  he  challenged  upon  the  new  Pannel, 
Decimo  Tertio  Maii.  ^^^  Perfons  challenged  may  be  fet  firft,  and  thofe, 
that  were  chofcn  may  be  omitted,  or  fb  poftpon- 
ed,  that  none  of  them  whom  he  thought  equal 
to  try  him,  can  ferve  upon  the  Jury.  And  truly, 
my  Lord,  if  I  am  rightly  informed,  that  is  the 
Cafe  upon  this  new  Pannel,  fbme  of  thofe  that 
were  admitted  and  fworn  are  left  out,  and  moft 
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The  Court  he'ing  met  according,  to  the  AJjotirn- 
ntent,    the  Fannel  was  called  over,  and  the 


^]fa^dtersRecorcied  andfeveralexcvf^^for    of  them,    I  think,  are  put  lafl  in    the   Pannel 
JbfeficeuponStcbiefs,  andbemooutofTo2vn    whom  the  thought  equal  Men  to  try   him    and 
lefore  the    Stwmwns.     Then  Mr.  Serjea7it    all  thofe  whom  he  challenged    peremptorily'    are 
'     '^    -  "    '     the  firfl  Men  in  the  Pannel.     This,  my  Lord,  is 

the  Cafe  before  you,  and  if  this  be  admitted,  the 
Ufe  and  End  of  Challenges,  which  are  in  benefit 
and  favour  of  Life  wou'd  be  defeated.  And  for 
Authorities  in  this  Cafe,  befides  the  Reafon  and 
Ground  of  the  Law,  many  cannot  be  expedred 
becaufe  it  is  a  Fadl  that  rarely  happens.  I  find 
none  of  the  antient  Pradicers  ever  knew  it,  but 
I  find  that  a  I'aks  ought  to  be  granted,  fb  it  is 
faid  in  feveral  Books,  as  in  Stamford,  155,  156. 
when  ever  upon  the  Principal  Pannel,  all  the 
Jury  does  not  appear,  or  fo  many  of  them  do 
not,  that  there  are  not  enough  letl  to  make  a 

....  ^c...  ..,    ..........  ..ao  ..a.  .  ^.p  V >■>;'  which  is  our  very  Cafe;  then  in  fuch  Cafb 

Pannel  of  his  Jury  by  which  he  is  to  be  tried,    ^^ -fannel  fhall  not  be  quafh'd  or  abated  ;  but  a 
according  as  the  late  Law  requires  ?  he  had  a  Copy     ;(;."  g»"a"'^ed,_  fo^  is  14  H.  -^.  7.^  there  the  Que- 
of  the  former  Pannel,  and  upon  that  Pannel  Nine 
were  fworn,  and  their  Names  all  entered  upon  Re- 


Darn  all  de fired  hefore  the  Jury  ivas  called, 
to  viove  Jomethhig  against  the  Fannel: 
And  made  his  Motion  thus  ^ 

Mr.  Serj.  Darnall.  T  F  your  Lordfliip  pleafes,  I 
JL  have  fbmewhat  to  offer  to 
you  before  you  go  upon  this  new  Pannel ,  and  I 
confefs,  I  think  it  is  my  Duty  to  the  Court,  as 
well  as  to  the  Prifoner,  to  ffate  the  Cafe  as  it  is, 
and  fubmit  it  upon  the  Reafon  of  Law,  and  the 
Authorities  that  I  fhall  offer,  whether  the  Pro- 
ceedings upon  this  new  Pannel  will  not  be  erro- 
neous ?  My  Lord,  the  Queflion  is.  Whether  as 
this  Cafe  is,    the  Prifbner  has  had  a  Copy  of  the 


cord,  and  made  Parcel  of  the  Record.  Therefore 
now  the  Queflion  is,  whether  he  can  be  tried  up- 
on a  new  Pannel  ?  We  are  in  a  Cafe  that  rarely 
happens  j  and  in  a  Cafe  of  Life  and  Death,  I  know 
your  Lordfhip  will  be  careful  not  to  vary  from  the 
antient  Praftice,  or  to  make  a  new  Precedent, 
becaufe  of  the  Confequences.  It  muft  be  agreed 
in  this  Cafe,  that  the  old  Pannel  upon  which  the 
Prifbner  took  his  Challenges,  and  of  which  Nine 
were  fworn,  is  Parcel  of  the  Record.  Now,  my 
Lord,  to  add  a  new  Pannel,  upon  which  Twelve 
more  fliall  be  fworn,  and  all  this  appear  upon 
Record,  and  the  Prifbner  tried  upon  the  lafl 
Pannel,  will  not  this  be  Error?  I  offer  this  be- 
fore the  Jury  be  called  and  fworn,  becaufe  we 
defire  to  be  fairly  tried ;  and  we  defign  to  refl 
upon  the  Fadl  in  this  Cafe.  If  it  fhould  appear. 
That  he  is  tried  upon  a  Pannel  that  is  unduly 
made  and  returned,  that  will  be  of  Evil  Con- 
fequence  one  way  or  other.  And  can  this  be  du- 
ly made,  if  another  appear  upon  Record   before 


flbn  was,  Whether  there  fhould  be  a  greater 
Number  returned  upon  the  'I'ales  than  were  in 
the  Principal  Pannel,  and  there  the  Difference 
v/as  infiffed  upon,  and  agreed.  That  where  it  is 
between  Party  and  Party,  where  Life  is  not  con- 
cerned, it  fhalJ  not,  but  where  Life  is  concern- 
ed, and  the  Prifbner  has  Power  to  challenge  35 
peremptorily,  there  the  Judge  ma)-  award  as 
many  upon  the  fZt.'/fJ  as  he  pleafes,  that  there 
may  be  enough  to  remain  after  the  Challenges  j 
fb  that  if  this  old  Pannel  be  not  abated,  and 
cou'd  not  be  quafh'd,  and  a  laks  might  be  grant- 
ed to  confifl  of  any  Number,  I  conceive  the 
Prifbner  cannot  be  tried  upon  this  new  Pannel, 
but  it  will  be  Erroneous ;  nd  I  humbi;.  fubmit 
to  your  Lordfhips,  whether  you  will  proceed  up- 
on it. 

Sir  B.  Shoiver.  If  your  Lordfhip  pleafes  to 
fpare  me  a  W'ord  of  the  fame  Side,  with  Submif- 
fion,  W'e  think  there  ought  to  have  been  an  H.i- 
leas  Corpora,  with  a  I'alcs,  f  uch  as  had  been  be- 
fore Sworn,  being  to  be  part  of  the  Jury  now, 
and  that  is  the  proper  Way  to  bring  the  Prifbner 


it  ?  And  can  any  Body  fay  it  is  quaflVd  or  aba-  to  his  Trial  in  this  Cafe  ;  the  King's  Council  can- 
ted ?  Or  can  it  be  fb  ?  My  Lord,  in  Stanford's  not  expect  ^ve  fhould  produce  many  Precedents; 
Pleas  of  the  Crown,  p.  155,  it  is  laid,  //  iny  of  for  I  belie\'e  this  is  the  Second  ot  the  Kind  that 
Vol.  IV.  A  a  a 


ever 


730 


156.  The  Trial  «/ Peter  Cook,       SWill.III. 


ever  happened,  at  leaft,  within  Memory,  That 
a  Trial  in  Treaibn  was  put  off  pro  dcfefin  Jv.ra- 
torui/i,  though  1  have  a  Precedent  that  T  think 
is  exprels  in  the  Cafe  ;  but  we  infift  in  the  firft 
Place,  That  a  I'dlcs  docs  lie  at  Common-Law, 
in  the  Caie  of  Life  ;  and  io  the  Book  that  Mr. 
Serjeant  cited  in  Stamford,  is  exprefs  ;  and  then 
we  lay,  that  the  Anfwer  which  we  expeft,  that 
we  are'  now  before  Juftices  of  Gaol-Delivery,  is 
not  fufficicnt,  becaiife  the  Juftices  of  Gaol-Deli- 
verv  though  they  do  not  ufually  award  Procefs 
by  way  of  Writ,  but  before  their  coming,  they 
command  the  Sheriff  to  have  his  County  ready 
there,  and  fo  in  Fad,  it  is  a  Parol  Precept  j  yet 
when  it  is  returned,  then  it  is  entered  upon  Re- 
cord 'either  Praceptuu  eft  Vice  Comiti  quod  've- 
vire  faccrct  ;  or,  Ideo  n:eniat  Jitrata  ;  and  the 
Jury  are  entered  upon  Record  :  So  that  take  it  to 
be  before  Juftices  of  Gaol-Belivery,  yet  the  She- 
riff ha\ing  returned  a  pannel,  and  that  being  up- 
on the  File,  as  appears  before  your  Eyes,  in  Obe- 
dience to  your  Command,  and  that  Copy  of  the 
Pannel  being  delivered  to  us  two  Days  before 
Saturday  laft,  we  humbly  fubmit  it  to  your  Lord- 
fhip,  whether  by  Force  of  the  Common-Law, 
and  of  the  late  Ad  of  Parliament,  we  ought  not 
to  be  tried  by  that  Pannel  ;  we  infift  upon  it, 
that  the  Acl  intends,  and  exprefsly  defigned,  that 
not  only  the  Prifoner  fhould  have  a  Copy  of  the 
Pannel  that  the  Sheriff  returned  at  any  time  after, 
but  that  he  fhould  be  tried  by  the  Pannel  that  we 
had  a  Copy  of  at  firft  ,  for  it  is  not  faid  a  Copy, 
tcties  quoties  the  Court  ftiall  think  fit  to  award  a 
Precept  for  a  new  Pannel,  but  the  Words  of  the 
Aft  are  a  Copy  of  the  Jury  duly  returned  by  the 
Sheriff  i  now  this  we  had,  and  your  Lordfhip 
knows  it  is  not  a  returned  Pannel  till  it  be  in 
Court,  and  then  it  becomes  part  of  the  Record  : 
My  Lord,  I  do  agree  the  Juftices  in  fbme  Cafes 
have  qualli'd  and  ict  afidePannels  and  Juries,  and 
ordered  new  ones,  and  I  confefs  there  was  an  ex- 
traordinary Cafe  in  the  Time  of  King  L'harles  the 
Second,  which  was  upon  the  Indiftment  againft 
IVhitebrcad,  where  after  the  Jury  Charged,  and 
Evidence  given,  the  Jury  was  difcharged,  and  a 
new  Pannel  made  the  next  SefTions,  upon  which 
Mr.  irbitebread  was  Tried  and  Convifted  ;  how 
juft  or  regular  that  was,  I  v/i!l  not  infift  upon 
now,  but  I  am  fure  there  were  great  Complaints 
of  that  Praftice,  and  few  Precedents  can  be 
fhewn  of  the  like :  But  befides,  the  Parties  them- 
felves  waved  it  there,  no  Objcftion  being  taken 
againft  it  ;  but  we  infift  upon  it  in  this  Cafe,  that 
this  being  upon  Record,  is  part  of  the  Record^ 
and  fb  appears  to  the  Court  :  If  the  Record  in- 
deed were  to  be  made  up  upon  a  Writ  of  Error, 
perhaps  it  wou'd  be  no  Error,  bccaufe  it  may  be 
they  wou'd  leave  it  out ;  but  here  it  appears  there 
was  a  Pannel  of  Record  before  you,  and  this  muft 
either  be  quafh'd,  or  altered,  or  continued  on  by 
Procefs  ;  you  have  Power  to  quafh  it,  if  it  be 
unduly  returned  by  the  Sheriff  If  there  be  any 
evil  Praftices  for  procuring  the  Pannel,  either  by 
the  Profecutor  or  the  Prifoner ;  if  there  be  no 
Freeholders  return 'd,  or  the  fame  happen  in  any 
other  refpeft  not  to  be  legally  done  according  to 
the  Command  or  Precept  of  the  Court ;  but  be- 
caule  there  is  a  Default  of  Appearance  of  Jurors, 
no  Pannel  was  ever  quafh'd  upon  that  Account. 
Then  lay  we,  if  it  be  not  quafh'd,  this  Pannel 
muft  continue  ;  for.  What  fhall  become  of  it  ? 


Why  fhould  it  not  continue  ?  It  is  not  within  the 
Aft  of  Parliament  that  gives  the  Juftices  Powe 
to  make  a  new  Pannel,  as  in  the  Cafe  of  a  Grand 
Jury  when  they  are  guilty  of  Concealments,  or 
refufe  to  find  Bills  upon  great  Evidence,  but  we 
have  no  fuch  Cafe  before  you,  nor  do  I  know 
any  fuch  Rule  as  can  reach  this  ;  {o  that  we  take 
it,  there  is  no  Difference  between  this  Cafe,  as 
before  Juftices  of  Gaol-Delivery,  and  other  Ju- 
ftices ;  that  Procefs  does  lie  againft  the  Jury  that 
does  not  appear  even  in  Treafbn  and  Felony, 
there  is  no  Difpute,  and  it  is  very  properly  lo, 
if  it  be  before  Commiffioners  of  Oyer  and  ^er- 
miv.er  ;  firft  a  Venire  facias,  and  then  upon  De- 
fault, a  Habeas  Corpora,  that  is  the  proper  Way  ; 
then  take  it  before  Juftices  of  Gaol-Delivery, 
there  it  is  entered  upon  Record,  Pr^ceptum  eji 
Vice  Comiti,  &c.  and  here  is  a  Pannel  returned  by 
virtue  of  this  Precept,  and  fe)me  of  the  Jury  do 
not  appear,  and  lb  there  are  not  enough  to  Try 
the  Prifbner  after  a  great  many  Sworn  and  Chal- 
lenged, and  this  entered  upon  Record.  What 
fhall  become  of  that  Pannel,  it  cannot  be  quafh'd 
nor  abated  ?  My  Lord,  there  is  a  Cafe  that  does 
warrant  that  Opinion  of  a  'itales  in  a  Cafe  of  fe- 
lony ;  and  if  there  may  be  a  itales,  then  there 
may  be  an  Habeas  Corpora,  and  there  are  Direfti- 
ons  how  the  Jurors  fhall  be  Sworn  again,  upon 
their  appearance  on  the  Habeas  Corpora,  and  that 
is  Wharton  s,  Cafe  in  Tel'verton  23. 

Mr.  J.  Poz:ell,  jun.  Do  not  difpute  that,  it 
is  plain,  that  a  "-fales  does  lie  in  Felony,  upon 
a  Commiffion  of  Oyer  and  'Terminer;  but  can 
you  fhew  me,  Sir  Bartholome'W,  any  where,  that 
upon  a  Commiffion  of  Gaol-Delivery  a  Itales  does 
lie? 

Sir  B.  Shower.  Sir,  I  can  only  Ihew  the  Realbn 
of  the  Law,  and  I  cannot  find  that  does  contra- 
dift  what  we  now  contend  for. 

Mr.  J.  Pozvell.  I  tell  you.  Sir  Bartholomew, 
there  is  no  'fales  but  with  a  Habeas  Corpora  to 
bring  in  the  firft  Jurors,  and  that  cannot  be  upon 
a  parol  Precept  on  a  Commifl'ion  of  Oyer  and  Ter- 
miner, there  goes  a  Venire  facias,  which  is  a 
Writ  upon  which  the  Habeas  Corpora  may  be 
grounded,  but  there  is  no  Venire  facias,  upon  a 
Commiffion  of  Gaol-Delivery, 

Sir.  B.  Shower.  Why  fhould  there  not  be  a  Pre- 
cept in  nature  of  an  Habeas  Corpora  for  a  Jury  re- 
turn'd,  upon  a  Precept  as  well  as  on  a  Writ? 

Mr.  y  Powell.  No,  it  never  was  done  ^  the 
Commiffion  of  Gaol-Delivery  is  a  general  Coni- 
mifiion  that  does  Authorize  the  Sheriff  to  impan- 
nel,  and  have  a  Jurv  ready  at  the  Day  appointed, 
for  the  Delivery  of  the  Gaol,  to  Try  the  Pri- 
Ibners  j  it  doth  import  in  it  felf  a  general  Precept 
for  that  Purpofe,  before  Iflfue  joyned,  which  the_ 
Sheriff  cannot  do  in  the  Cafe  of  a  Commiflion  of 
Oyer  and  lerminer,  but  muft  have  a  Writ  of 
Venire  facias,  after  Iffue  joyned. 

Sir  Join  H.-rjjh'.  Mr.  Sol.  Gen.  In  all  Cafes  that 
they  cite,  there  is  a  Writ  of  Venire  facias,  upon 
which  the  Aftcr-procels,  by  Writ,  may  be 
grounded;  but  here  is  no  Foundation  for  any 
future  Procefs  by  Writ,  becaufe  it  is  only  by 
Parol-Precept. 

Mr.  Jt.  Gen.  Sure  thefe  Gentlemen  don't  think 
what  they  fay ;  the  Pannel  is  not  Part  of  the  Re- 
cord, and  there  is  no  Record  of  it ;  nothing  but 
the  Clerk's  Entry  in  a  Paper,  or  Note,  for  his 
own  Memorandum. 
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for  High-Treafon. 


M.  J.  Rokely.  Brother  liarnal,  have  you  any 
Book  that  fays,  Juftices  of  Gaol- Delivery  nmfl 
award  a  I'ales  upon  Default  of  the  Jurors. 

Mr.  Serj.  Dariial.  No,  my  Lord,  I  cannot  fay 
fo. 

L.  C.  J.  7rehy.  Suppole  all  the  Jury  had  been 
challenged,  or  dy'd. 

Mr.  J.  Powell  There  could  be  no  quafhing  of 
it,  but  it  would  fall  of  it  lelf,  for  Want  of  a 
Jury. 

Mr.  J.  Kokeby.  If,  according  to  your  Doc- 
trine, we  muft  keep  to  the  firft  Pannel,  the 
Conlequence  wou'd  be,  there  would  be  no  Trial 
at  all. 

Sir  B.  Shower.  Stamford  makes  no  Diiference 
that  I  can  lee. 

Mr.  Att.  Gen.  But  thefe  Gentlemen  have  been 
told  the  Difference  upon  which  this  Matter  is 
grouned ;  a  "itciles  cannot  be  without  a  Habeas 
Corpora.,  and  a  Habeas  Corpora  cannot  be  without 
a  Venire  facias ;  but  a  ComniifliOH  of  Gaol-De- 
livery cannot  award  a  Venire  facias.,  becaufe  that 
is  not  to  be  awarded  till  Iffue  joyncd. 

Mr.  B.  Poivis  The  Return  of  this  Pannel  be- 
fore Juftices  of  Gaol-Delivery,  is  an  A(5t  of  the 
Sheriff,  by  virtue  of  the  Commiflion,  and  nothing 
appears  of  Record  till  the  Jury  are  Sworn. 

Mr.  J.  Kokeby.  They  objed  that  it  is  upon  Re- 
cord. 

L.  C.  J.  ^reby.  By  the  Record,  they  mean  the 
Clerk's  Note. 

Mr.  Att.  Gen.  If  you  pleafe  to  look  upon  the 
Indid:ment,  there  is  no  Entry  at  all,  and  that  is 
all  the  Record  before  you. 

Mr.  J.  Povaell.  Does  it  appear  upon  Record, 
that  Nine  were  Sworn  ? 

Mr.  Baker.  No  j  there  is  nothing  upon  the 
Record. 

Cler.  of  Art.  It  does  not  appear  till  the  Record 
is  made  up,  and  nothing  is  entered  till  Twelve  are 
Sworn. 

Mr.  Serj.  Barnal.  There  will  be  a  great  Incon- 
venience, if  a  Pannel  may  be  changed  at  any 
Time. 

Mr.  J.  Powell.  This  is  a  Cale  that  never  hap- 
pened before,  and  may  be  never  may  again. 

Sir  B  Shower.  The  Law  will  hold  the  fame,  in 
cafe  it  does  appear  upon  Record,  as  well  as  where 
it  does  not :  But  we  lay,  a  Pannel  return'd  in 
Court  is  a  Record. 

Mr.  J.  Powell.  No,  it  will  not ;  becaufe,  when 
a  Jury  does  appear,  and  the  Twelve  are  Sworn, 
then  it  becomes  Parcel  of  the  Record ;  and  there- 
fore Whitebread's  Cafe  was  quite  another  Cafe, 
and  was  indeed  held  to  be  an  extraordinary  Cafe, 
but  that  comes  not  up  to  this,  for  there  a  full  Jury 
was  Sworn,  and  Evidence  given. 

Mr.  Serj.  Darnal.  It  may  be  the  lame  Jury  will 
not  be  returned. 

Mr.  J.  Powell.  But  if  you  have  a  Copy  of  the 
Jury,  you  are  at  no  Mifehief. 

Mr.  Serj.  Darnal.  Some  that  were  in  the  former 
Pannel  are  quite  left  out. 

Mr.  Sher.  Buck.  There  are  none  left  out,  but 
what  were  not  Freeholders,  that  I  know  of 

Mr.  B.  Powis.  He  fays  the  Fad:  is  not  true,  as 
you  have  alledged  it. 

Mr.  Sher.  Buck.  And  Mr.  Serjeant  Barnal  has 
been  pleafed  to  reflect  upon  us,  as  if  we  had 
pack'd  this  Jury,  by  altering  the  Places  of  the 
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Names,  which,  my  Lord,  we  do  utterly  den/, 
and  we  only  left  out  thole  that  were  not  Free- 
holders. 

Mr.  B.  Powis.  The  Sheriff  fays,  he  has  not  poft- 
poned  any  of  them,  and  only  left  out  thofe  that 
were  not  Free-holders. 

Mr.  Serj.  Darnal.  If  the  Law  were  as  plain  with 
us  as  the  Fadt  in  that  Cafe,  we  fhould  have  a  very 
good  Cafe  of  it. 

Mr.  Sher.  Buckingbam.   Mr.  Serjeant,  I  have 
both  the  Pannels  here ;    they  may  be  compared. 
Mr.  Serj.  Darnal.  I  laid  no  harm,   Mr.  Sheriff, 
nor  ment  any  Reflexion  upon  you. 

Mr.  Sher.  Buckingham.  Mr.  Serjeant  was 
pleafed  to  lay,  the  excepted  Men  were  put  in 
the  Front,  and  thole  that  were  Sworn  were  put 
laft. 

L.  C.  J.  'itreby.  There  is  nothing  at  all  in  the 
Objection. 

Mr.  J.  Powell.  Really,  becaufe  it  was  opened 
as  a  Refledion,  it  will  be  proper  for  the  Sheriff 
to  clear  it. 

Mr.  Sher.  Buckingham.  My  Lord,  the  Anfwer 
I  give  to  it,  is,  Ihat  particulary  one  that  was 
Sworn  laft  1  ime,  is  now  at  the  verv  Beginning  of 
the  Pannel ;  and  in  general,  they  are  mix'd  pro- 
mifeuoufly,  without  any  Defign  or  Study  in  the 
leaft.  He  fays  we  have  left  out  thofe  that  ferv-ed 
before :  I  folemnly  proteft,  I  know  not  one  Man 
returned  upon  the  laft  Pannel  that  is  left  out,  un- 
lefs  it  appeared  that  he  is  no  Freeholder;  and  we 
had  no  Reafbn  to  put  in  them,  that  we  knew  could 
not  ferve. 

Mr.  Serj.  Darnal.  That  can't  appear  to  us,  that 
they  are  not  Free-holders. 

Mr.  J.  Kokeby.  But  it  appears  to  him,  and  there- 
fore he  did  well  to  leave  them  out. 

Mr.  Sher.  Buckingham.  What  I  fay,  I  am  rea- 
dy to  give  upon  my  Oath. 

Mr.  Serj.  Darnal.  I  fay  there  is  one  Henry  Bea- 
dle left  out,  and  he  was  one  that  was  Sworn. 

Mr.  Sher.  Buckingham..  I  will  not  fay  for  a  par- 
ticular Man  ;  I  proteft  that  I  did  not  know  he 
was  left  out.  If  it  be  fb,  it  was  by  Miftake  ; 
for  I  know  Mr.  Beadle  very  well,  and  I  take  him 
to  be  an  honeft  Man,  and  very  well  affected  to 
the  Government  as  any  Man. 

Mr.  Serj.  Darnal.  We  defire  to  be  tried  by  Men 
that  are  honeft  and  well-affedled  to  the  Govern- 
ment. 

Mr.Shtr. Buckingham.Hh&ce  you  have  of  them. 
Sir. 

Mr.  Serj.  Darnal.  Thofe  that  were  Sworn  are 
put  laft  of  all,  and  there  is  not  above  one  of  them 
that  is  within  poUibility  of  coming  on  again. 

Mr.  Sher.  Buckingham.  It  will  appear  by  Mr. 
CooA's  Challenges,  and  the  other  Pannel,  that 
they  ftood  late  before  ;  and  'Thomas  Clurk^  who 
was  Sworn  the  laft  Time,  ftands  tenth  Man  upon 
the  Pannel. 

Mr.  Serj.  Darnal.  He  was  Sworn  after  we  had 
gone  through  the  Pannel,  and  took  all  our  Chal- 
lenges, not  appearing  at  lirft. 

Mr.  Sher.  Buckingham.  I  tell  you  they  ftand  for 
the  moft  Part  as  they  did,  for  ought  I  know. 

Mr.  Serj.  Darnall.  There  is  but  one  in  Three- 
feore  and  Ten,  that  can  be  Sworn  now,  of  thern 
that  were  Sworn  before  ;  and  there  were  Nine  oiF 
them  then  Sworn. 
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Mr.  Att.  Gen.  That  is  a  Miftake.  Indeed  there 
are  a  great  many  added  to  the  Panne},  becaule 
there  was  a  DefeA  the  laft  Time,  and  therefore 
now  they  may  perhaps  (land  later. 

Mr.  Serj.  Darnal.  I  do  not  fpeak  to  refledl 
upon  the  Sheriffs  :  I  go  according  to  my  Inftru- 

ftions.  ^     .     ,     ,  , 

Mr.  J.  Pov}el.  If  it  had  been  fo,  it  bad  been 
well  enough,  for  you  mufl  be  contented,  the 
Court  muft  take  it  as  the  Sheriff  returns  it,  and 
you  have  a  Copy  of  it. 

Mr.  Ait.  Gen.  Here  are  four  of  them  that  were 
Sworn  before,  that  flood  above  fixty  off  in  the 
old  Panne!. 

Mr.  Sher.  Buckingham.  The  firft  Man  that  was 
Sworn,  Mr.  Sberbrook,  ftands  within  the  firfl 
Twelve  now,  as  well  as  before. 

Mr.  J.  Pourl.  If  they  had  been  all  new,  there 
had  been  nothing  in  that. 

Mr.  J.  Rokehy.  Truly,  I  can't  fee  but  that  the 
Sheriff  hath  done  like  an  equal,  jufl,  fair,  and 
honefl  Officer. 

Mr.  An.  Gen.  They  may  challenge  as  they  will. 
L.  C.  J.  I'reby.  You  are  to  confider,  that  this 
happens  becaule  vou  run  out  as  far  as  your  utmofl 
Number,  that  Time  you  challenged  Thirty-five 
peremptorily,  and  divers  others  for  Caufe,  fo  as 
not  to  leave  enough  for  a  Jury  ;  and  from  that 
alone  arofe  a  Neccffity  of  inereafing  the  Number 
of  the  Pannel. 

Mr.  Se;-].  Darnal.  It  was  our  Client  that  chal- 
knced  them,  we  do  not  advife  him  whom  to 
challenge. 

Mr.  J.  Rokeby.  But  }'0u  mufl  take  the  Confe- 
quence  of  it,  which  caufes  this  Addition  to  the 
Pannel. 

L.  C.  J.  I'reby.  What  do  you  complain  of  >  they 
that  are  returned,  are  put  in  the  lame  Order  as 
they  \ver£  before  ;  they  that  were  Sworn,  were 
(for  the  mofl  Part)  late  in  the  Pannel  then,  and 
lb  they  are  now.  I  do  not  find  any  Thing  done 
to  the  Prejudice  of  the  Prifoner. 

Mr.  Serj.  Darnal.  If  the  Chriftian  Names  had 
not  been  miftaken,  there  had  been  perhaps  enough 
to  have  been  Sworn. 

L.  C.  J.  'J'reby.  That's  a  good  Argument  for  a 
new  Pannel,  becaufe  the  Chriftian  Names  were 
miflaken  before. 

Mr,  J.  PcTi'dl.  It  was  by  Defed  of  Jurors, 
and  therefore  there  was  an  abfolute  NecefTity  of  a 
new  Pannel. 

L.  C.  J.  T'reby.  I  am  of  the  fame  Opinion, 
Wharton  s  Cafe  is  well  known  :  It  was  much 
cited  as  to  another  Point  in  Biifljefs  Cafe.  It 
was  a  Trial  at  the  Kin^s-Bencb  Bar  at  IVefi' 
yninfter  by  a  Jury  of  Kent.^  upon  an  Indictment 
of  Murther. 

And  I  think  you  fay  the  Cafe  of  H.  7.  was  be- 
tween Party  and  Party  in  Appeal.  And  I  believe 
Staj/iford's  Difcourfe,  in  the  Place  cited,  relates 
chiefly  to  Appeals. 

I  fhall  not  deny  that  a  ^ales  may  pofTibly  be  up- 
on an  Indictment  before  Juflices  of  Oyer  and  Ter- 
miner j  though  'tis  not  ufual,  nor  do  you  fhew,  or 
our  experienced  Clerks  know  any  fuch  Precedent. 
I  agree,  that  in  the  mentioned  Cafes  a  'tales  was 
proper  ;  for  in  both  Cafes  QviZ.  of  Appeal  and 
Indinment  removed  into  the  King'j-Bench)  the 
Procels  for  the  Jury  was  as  it  ought  to  be,  by 
"Writs  of  Jenire  facias^  &c.  upon  which  a  full  Ju- 
ry not  appearing,  there  muft  be  a  T'ales.    But  in 
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proceeding  to  Trial  before  Juftices  of  Oyer  and 
Terminer  on  fuch  Indiftmenc  as  is  here,  though  1 
will  not  fay  but  they  may  proceed  by  Writ  of 
Venire  facias,  yet  I  do  fay,  that  the  more  known 
Courfe  is  by  Precept,  in  nature  of  a  Venire  fa- 
cias  :  And  the  Ulage  is,  that  after  (and  never  be- 
fore) the  Prifoner  hath  pleaded  not  Guilty,  there 
goes  a  Precept  to  the  Sheriff,  under  the  Seals  of 
the  laid  Juftices  of  Oyer  and  Terminer,  returna-^ 
ble  at  fuch  Day  as  they  fhall  adjourn  to,  for  re- 
turning a  Jury  to  Try  it,  (as    was  done  lately, 
upon  Advice,  in  the  Cafe   of  Kookwood,    &c.> 
and  upon  the  Return  of  That,  if,  after  Challen- 
ges, there  are  not  enough   left  to  make  a  Jury, 
whether  thofe  Juftices  fhall  iffue  a  Precept  in  na- 
ture of  a  Habeas  Corpora,  or  Deftringas  with  a 
T'ales,  or  another  Precept  in  the  lame  Form  as 
before,  and  without  taking  Notice  of  the  former, 
is  a  Queflion  not  in  Judgment  before  us.     For, 
we  are  about  proceeding  to  a  Trial  on  an  Indi<5t- 
ment  in  this  Court  of  Gaol-Delivery,  (which   is 
the  Court  wherein  generally  all  capital  Crimes  are 
tried,  as  well  at  this  Place  as  at  the  AlTizes)  and, 
I  think,  here  cannot  be  a  T'ales  ;  I  am  fure  it  is 
not  neceffary.    For,    Ftrfi,    Here  is   never  any 
W^rit  of  Venire  facias,  &c.     Secondly,  Nor  ever 
a  Precept  for  returning  a  Jury  to  Try  a  particu- 
lar IlTue  :  But  this  Court  takes  the  Pannels  of  Ju- 
ries returned  by  the  Sheriff,  without  any  parti- 
cular Precept  to  him. 

The  Courfe  of  proceeding  by  virtue  of  a  Com- 
miflion  of  Gaol-Delivery,  which  is  the  Law  in 
this  Cafe,  is  this,  "viz.  There  is,  antecedent  to 
the  Coming  of  the  Juftices,  a  general  Command- 
ment or  Precept  made,  in  Writing,  to  the  Sheriff 
by  the  laid  Juftices,  to  return  Juries  againft  their 
Coming,  for  the  Trying  of  all  and  fmgular  Pri- 
Ibners  in  their  Gaol,  whether  they  have  pleaded 
before,  or  fhall  after.  And  for  that  Purpofe  it  re- 
quires the  Sheriff  to  fummon,  out  of  all  Parts  of 
his  Country  whence  the  Prilbners  come,  a  great 
Number  of  Freeholders,  not  a-kin  to  the  Prilb- 
ners, to  be  at  the  Time  and  Place  appointed  for 
holding  the  Court.  The  Sheriff,  by  virtue  of 
this  general  previous  Precept,  fummoneth  many 
for  Jurors,  and  prepares  diverle  leveral  Pannels 
of  their  Names,  either  at  firft,  or  afterwards,  as 
appears  neceffary,  and  returneth  and  delivereth 
in  one  or  more  of  thefe  Pannels  from.  Time  to 
Time,  as  the  Court  does  need,  and  call  for  any  : 
This,  we  know,  in  Fait,  is  frequently  done  where 
the  SefHons  of  Gaol-Delivery  lafts  leveral  Days, 
and  there  is  occafion.  Though,  in  Supoofition  of 
Law,  all  thele  Pannels  are  returned,  and  the  Tri- 
als thereupon  had  the  firft  Day  of  the  Seflions  j 
and,  in  Law,  it  is  intended  to  be  but  that  one 
Day  only.  The  Return  of  this  Precept  is  thus, 
viz  Execiitio  ifitiis  Prxcepti  patet  in  quibufdam 
Panellis  htiic  prxcepto  annexis,  and  the  Pannels 
are  annexed,  and  there  are  often  filed  here  divers 
Pannels  upon  the  lame  general  Precept,  though 
Ibmetimes  but  One.  Theft  Pannels  are  thus  de- 
livered into  Court,  and  a  Jury  taken  out  of  them, 
as  there  is  occafion,  only  upon  a  Parol  Aivard, 
that  is,  barely  the  Court's  calling  for  the  lame, 
without  Writ  or  Precept  in  Writing,  or  giving 
any  Day  for  the  Doing  it.  For,  this  Proceeding 
is  immediate,  for  the  Ipeedy  Delivery  of  Prilb- 
ners ;  and  the  Entry,  after  letting  forth  that  the 
Prifoner  being  arraigned  pleads  not  Guilty,  is, 
Ideo  immediate  njeniat  mds  Jurata,  or  fiat  inde 
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Jurata  :  And  this  Court's  being  inftituced  for 
the  fpeedy  Delivery  of  Prilbners,  and  Warnings 
being  given  long  before,  of  their  Coming,  are 
the  Cauies  why  it  has  been  always  held  without 
doubt,  that  Juftices  of  Gaol-Delivery  might  in- 
quire and  try  the  iame  Day. 

If  it  fall  out,  that  by  reafbn  of  Defaults, 
Deaths,  or  Challenges,  there  cannot  be  a  full 
Jury  had  out  of  a  Pannel,  (as  here  there  wanted 
three)  which  is  an  Accident  that  the  Court  can- 
not know,  till  they  have  gone  through  the  Pan- 
nel i  I  think  in  this  Cafe,  that  Pannel  goes  for 
nothing,  is  utterly  loft  and  void,  and  to  be  caft 
away  or  cancelled :  For  it  does  not  anfvver  the 
Award  of  the  Court,  which  was  to  have  a  Jury 
to  Try  the  Frilbner  prefently.  It  is  meant  an  ef- 
fedual  Pannel  that  fliould  afford  a  full  Jury  of 
Twelve  unexceptionable  Men  ;  and  every  Pan- 
nel that  comes  fhort  in  this,  is  to  be  laid  afide  as 
a  void  Thing  ^  and  then  the  Court  takes  and 
makes  ufe  of  another  immediately,  which  may 
not  be  deficient,  whereby  the  Award  is  oblerved, 
and  the  prefent  Service  difpatched. 

Ohje£iioH.  It  is  objedted.  That  the  old  Pannel 
is  Parcel  of  the  Record  in  Court,  and,  upon  that. 
Nine  were  Sworn,  and  their  Names  are  all  en- 
ter'd  upon  Record  ;  and  now  to  add  a  new  Pan- 
nel, upon  which  Twelve  fhall  be  Sworn  and  Try 
the  Prilbner  ;  all  this  appearing  upon  Record,  it 
will  be  Error. 

Anpisoer.  This  Objedlion  ftands  upon  two  Mil^ 
takes,  both  arifing  from  not  obferving  the  Differ- 
ence between  Precepts  and  Pannels,  in  a  Court  of 
Gaol-Delivery  and  Venire  facia  %^  or  Precepts  and 
Pannels  in  other  Courts. 

1.  It  fuppoles  that  here  will  be  two  Pannels, 
which  will  appear  to  relate  to  the  Trial  of  this 
Priibner,  Mr.  Cook. 

2.  It  fuppofts  that  both  thefe  will  become  Re- 
cords, or  Parcel  of  the  Record  in  Court. 

If  either  of  thefe  Suppofitions  prove  to  be  a 
Miftake,  it  will  deftroy  the  Objedlion.  I  think 
both  are  Miftakes. 

I.  Here  is  not,  nor  will  be,  nay,  there  ought 
not  to  be  any  Pannel  purporting  to  be  returned 
for  the  Trying  of  Mr.  Cook^  or  any  particular  Pri- 
ibner or  Prifoners.  For,  the  Precept  in  this  Cafe 
is  (not  like  a  Venire  facias.,  which  always  relpedVs 
a  particular  IfTue  between  Parties  therein  named, 
but)  general,  requiring  the  Sheriff  to  return  Ju- 
rors enough  to  Try  all  the  Prilbners,  not  naming 
any.  And  the  Return,  which  is  the  Anfwer  to  it 
by  a  Pannel  or  Pannels,  is  as  General  j  the  Title 
of  every  Pannel  being  'Nomina  "Jurator  ad  'itri- 
andum  fro  Dojnino  Kege^  and  no  more  ;  or  No- 
mina Juratorum  ad  Triandum  inter  Do?n.  Kegem 
i^  Prifonar.  ad  Barram,  without  naming  any  of 
the  Prifoners,  and  it  were  abfurd  if  it  Ihould  be 
otherwife :  For  the  Precept  goes  to  the  Sheriff 
before  the  Seflions,  and  his  Return  is  fuppofed  to 
be  made  at  the  Beginning  of  the  Seflions,  when 
it  is  not  known  who  of  the  Prifoners  will  be  in- 
didted ;  or,  if  indidled,  who  will  plead  not  Guilty, 
or  Guilty,  or  a  Pardon,  or  other  Plea. 

When,  for  the  Trial  of  a  particular  Prifoner 
(or  divers  Prifoners  that  are  thought  fit  to  be  put 
upon  Trial  by  the  fame  Jury)  a  Jury  is  about  to 
be  taken  out  of  any  Pannel,  the  Clerk,  as  he 
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goes  along,  may  take  a  Note  in  Paper  of  the 
Name  of  every  one  that  is  Iworn  ;  or  he  may 
(and  ufiially  doth)  write  Jtir.  on  the  laid  Pan- 
nel, againft  the  Name  of"  every  one  Sworn  ;  But 
this  Note  or  Mark  is  no  Part  of  the  Record  ;  it 
is  not  ex  Inliittitione  Lcgis,  it  is  but  a  voluntary 
Memorandum,  for  the  Help  of  his  Memory.  If  he 
could  fafely  truft  to  the  Strength  of  his  Memoryj 
he  need  not  write  at  all  on  this  Occafion  j  I 
mean,  not  till  a  full  Jury  is  Sworn,  who  try  the 
Prifbner.  But  then,  indeed,  the  Clerk  muft 
(from  his  Notes  or  Memory)  write  the  Names  of 
all  the  Twelve,  entering  them  on  the  Record  of 
the  Indidlment,  in  this  manner,  njiz.  juft  after 
the  Ideo  immediate  -veniat  inde  Jurat  a  coram  prue- 
fatis  Jtiftic.  &c.  adding,  i3  Jttratores  Juratof,  ;/- 
/««,  &c.  Scil.  A.  B.  &c.  Dicu7it,  &c.  And  it  is  by 
this  only,  that  the  Names  of  thofe  that  are 
Sworn,  come  to  be  of  Record  ;  and  it  is  this 
Entry  upon  the  Body  of  the  Indidlment  alone, 
that  is  the  Record,  that  ftiews  who  were  Jurors 
Sworn,  to  Try  this,  or  that,  or  other  Priibner, 
or  Priibners. 

So  that  if  the  old  Pannel  were  filed,  and  were 
a  Record,  as  the  Priibner's  Council  would  fup- 
pole,  yet  it  would  not  thereby  be  made  appear, 
that  the  laid  Pannel  was  returned,  or  uied  for,  or 
in  order  to  the  Trial  of  this  Prifoner. 

2.  The  old  Pannel  is  not  filed  among  the  Re- 
cords of  the  Court,  nor  ought  to  be.  When  fuch 
a  Pannel  does  not  produce  a  Jury,  the  Clerks  may 
and  ule  to  throw  it  by,  as  a  ufelefs  Thing.  But, 
however  they  uie  it,  we  cannot  allow  it  to  be  a 
Record.  It  was  received  de  bene  effe  ;  it  is  abor- 
tive and  comes  to  nothing.  And  it  is  not  every 
Thing  that  pafleth  in  Court  in  order  to  a  Record, 
that  comes  to  be  fb.  A  frivolous  Plea  that  is  re- 
jedted,  is  not  recorded.  A  Preientment  or  Bill 
of  Indidtment,  before  it  is  found,  is  not  a  Re* 
cord  :  And  if  an  Ignoramus  be  returned  upon  a 
Bill  of  Indictment,  it  never  can  be  a  Record  ; 
and  thereupon,  the  Clerks  do  ibmetimes  throw 
it  away,  though  ibmetimes  they  keep  it  and  put 
it  on  the  File,  only  taking  care  to  crols  it  ; 
but  if  they  do  forget  to  crois  it,  yet  it  is  not  a 
Record. 

By  all  this  it  is  apparent  how  great  the  Diffe- 
rence is  between  a  Precept  and  Pannels  in  this 
Court,  and  a  Venire  facias  and  a  Pannel  returned 
thereupon,  which  is  ever  iffucd  after  Iffue  joyned, 
and  doth  always  mention  the  particular  Parties 
and  Matter  it  relates  to,  and  is  a  Record,  and  a 
Ground  for  an  Hjbeas  Corpora  with  a  'I'ales,  to  be 
returnable  at  a  certain  future  Day. 

But,  in  this  Cafe,  in  this  Court,  it  is  quite 
otherwife. 

Sir  B.  Shower.  Then,  my  Lord,  fmce  there  is  a 
new  Pannel,  we  hope  we  ftand  in  the  fame  Con- 
dition upon  the  Adl  of  Parliament,  to  take  Ex- 
ceptions to  the  Indidtment  before  this  Jurs'  Sworn, 
as  we  did  before  the  other  Jury  Sworn,  fuice  all 
that  is  quite  fet  afide. 

L.  C.  J.  ^rehy.  Yes  truly,  I  think  that  may  be. 
Mr.  At.  Gen.  But  thefe  Gentlemen  would  have 
done  well  to  have  given  Notice  of  their  Excep- 
tions. 

Sir  B.  Shower.  My  Lord,  I  fliall  not  ftand  upon 
an  Exception  which  I  think  I  might  take  to  the 
Word  'Turmas  in  the  Indidtment,  which  whether 
it  be  Troops  of  Men,  or  Horfes,  or  what  it  is 
does  not  appear  j  but,  I  think,  we  have  an  Ex- 
ception 


754        ^56.  The  Trial  of  Peter  Cook,         8  Will.  III. 


ccpticn  to  the  chief  Overt- Aft  laid  in  the  Indidl- 
ment,  and  that  we  prefume,  if  my  Brief  be  right, 
v.ill  be  fufficicnt  to  fet  afide  this  Indidnient  : 
That  Mr.  Ccok  did  agree  with  other  Traytors  to 
fend  Mr.  Che.rr.ock  into  France  to  the  laid  late 
King  James,  and  King  James  is  never  mention- 
ed before  in  all  the  Indidment,  that  is  one  Ex- 
ception that  we  have,  that  there  is  no  late  King 
James  mentioned  in  the  Indidment  before  this, 
if  my  Copy  be  right,  if  it  be  otherwife,  I  fup- 
pofe  they  will  find  it :  It  is  laid,  That  Mr.  Cook 
did  agree  to  fend  Charmck  as  a  Meflenger  into 
France,  eidem  niiper  Rev  Jacobo,  and  no  Rex 
Jacoliis  is  mentioned  before.  Then  there  is  ano- 
ther Exception,  and  that's  this :  They  come  and 
fay.  That  whereas  there  was  a  War  with  France, 
which  is  onlv  in  the  Indidment  by  Way  of  Re- 
cital or  Rchearfal  of  an  Hiftory,  ^lod  cum  per 
viagnum  I'empus  fait  &  modo  Jit,  6cc.  Mr.  Cook 
the  Premifles  knowing,  did  compafs  and  imagine 
tlie  King's  Death,  and  did  adhere  to  the  faid 
King's  Enemies  fuch  a  Day.  Now,  my  Lord,  I 
do  think  that  this  can  never  be  maintain'd,  for 
that  Cum  qtioddatti  Bellum,  &cc.  being  an  hiftori- 
cal  Narrative,  is  not  pofitive  enough  :  For  adhe- 
ring to  the  King's  Enemies,  being  one  of  the 
Treafons  laid  in  the  Charge,  there  ought  to  be  a 
W^r  at  the  Time  of  the  Adhefion,  and  of  Ne- 
ceffity  then  that  ought  to  be  prelented  by  the 
Jury  ;  for  though  your  Lordlhips  can  judicially 
take  notice  of  War  or  Peace,  yet  you  cannot 
take  notice  of  it  at  fuch  a  particular  Time,  and 
the  Reafbn  is  from  the  Notion  that  is  in  my  Lord 
Coke  in  his  ihird  Jnftitutes,  cap.  I'reafon,  That 
Adhefions  to  Rebels  is  not  Adhefion  to  the  King's 
Enemies,  for  a  Rebel  is  not  faid  to  be  an  Enemy  ; 
but  it  muft  be  adhering  to  fuch  an  Enemy,  as 
between  whom  and  the  King  there  was  War  at 
that  Time,  and  confequently  it  ought  to  be  more 
pofitively  averred  in  the  Indidment,  than  it  here 
is  ;  hut  as  to  the  Overt-Ad;  of  Mr.  CooA's  con- 
fulting  and  agreeing  to  fend  Charnock  over  to  the 
laid  late  King  James,  to  give  him  notice  of  what 
was  agreed  upon  between  them,  when  King 
James  is  not  named  before,  that  can  never  be 
got  oxtr,  with  Submiflion. 

Mr.  Baker.  It  is  a  Miftake  of  your  Copy,  Sir 
Bartholotiie'-jD  Shower. 

Mr.  y^tt.  Gen.  I  have  looked  into  the  Record, 
and  it  is  Jacoh  Sccundo  nuper  Regi,  not  Di£io. 

Sir.  B.  Sho^jcer.  Then,  with  SubmifF.on,  my  Lord, 
they  cannot  try  us  now,  for  we  ought  to  have  a 
true  Copy  of  the  Indidment. 

Mr.  Baker.  Upon  demand.  But  you  never  de- 
manded it. 

Sir  B.  Shoiver.  Yes,  it  was  demanded. 

Mr.  Baker.  Who  demanded  it  ? 

Sir  B.  Shower.  Our  Sollicitor  Burleigh. 

Mr.  Baker.  No,  he  did  not  j  I  gave  it  him  offi- 
cioufly. 

Mr.  At.  Gen.  With  Submiflion,  my  Lord,  it  is 
no  Objedion  at  all,  that  their  Copy  is  wrong 
That  fhould  have  been  before  the  Prilbner  had 
pleaded  ;  for  the  Words  of  the  Ad  are.  That  he 
fhall  have  it  fb  many  Days  before,  to  enable  him 
to  plead,  and  he  cannot  be  put  to  plead  unlefs  he 
have  a  Copy  of  the  Indidment  fb  long  before  ; 
And  at  Rookwood's  Trial  it  was  faid  by  the  Court 
it  could  not  be  alledged  after  Plea  pleaded. 

Mr.  Burleigh.  The  Copy  was  given  to  me  pub- 
lickly  in  Court. 


Mr.  Sol.  Gen.  Why  did  not  your  Sollicitor  com- 
pare it  with  the  Indidment  ? 

Mr.  At.  Gen.  They  might  have  compared  >  by 
the  Clerk's  reading  it  to  them  ;  but  they  will  not 
admit  the  Prifbner's  Sollicitor  to  fee  the  Original, 
becaufe  the  Ad  expreflv  fays  they  fhall  not  have 
a  Copy  of  the  WitnefTes  Names. 

Sir  B.  Shower.  The  Officer  is  to  deliver  a  true 
Copy  of  the  Indidment. 

Air.  Att.  Gen.  No  ;  the  Party  is  to  demand  it 
by  himlelf  or  his  Agent,  and  then  he  is  to  have 
it  ;  and  if  he  be  denied,  he  ought  to  apply  him- 
felf  to  the  Court,  who  will  order  the  Delivery  of 
it  ;  but  we  ftand  upon  it  that  they  cannot  take 
this  Exception  now  after  they  have  pleaded, 
for  the  Intent  of  the  Copy  is  to  enable  liim  to 
plead. 

L.  C.  J.  Treby.  The  Copy,  by  the  Ad  of 
Parliament,  is  to  be  delivered  to  the  Prifbner, 
his  Attorney,  Agent,  or  Sollicitor,  if  they  re- 
quire the  fame,  and  here  it  feems  there  was  no 
requiring  of  it,  but  it  was  voluntarily  given  ; 
and  now  you  have  lapfed  your  Time  of  making 
the  Exception  of  wanting  a  Copy,  by  having 
pleaded  to  the  Indidment,  whereb)-  you  have  in 
effed  admitted  and  declared,  either  that  you  had 
a  true  Copy  of  it,  or  that  you  did  not  think  fit 
to  require  one  ;  for  the  Ufe  of  the  Copy  is  to 
better  enable  the  Frilbncr  to  plead  But  when 
you  did  plead,  you  took  upon  your  felf  to  be 
well  able  to  plead  without  the  Help  of  a  Copy, 
which  you  might  have  had  upon  the  asking  for 

Sir  B.  Shower.  Then,  my  Lord,  there  is  ano- 
ther Thing  in  the  Indidment,  That  in  this  Overt- 
Ad  there  is  a  new  Time,  and  a  new  I  lace,  aid 
a  new  verb,  and  a  new  Fad  alleiged,  and  no 
nominative  Cafe  :  It  is  alledged  Ihat  Petsr  ^ooky 
at  firft,  with  others,  did  fb  and  fb  :  and  then  the 
firfl  of  July  to  bring  the  Treafbns  aforeiaid  to 
effed,  there  &  alibt,  &c.  (which  is  very  loofe, 
for  I  know  not  whence  the  Venue  muft  co.me) 
did  traiteroufly  with  Charnock,  Friend,  &c.  con- 
fult  to  procure  Dinjerfas  'ifurmas  &  Legicnes,  &c. 
to  join  with  them  in  England,  and  then  it  comes 
t?  ulterius  fuch  a  Day,  Year,  and  Place,  did 
traiteroufly  agree  fb  and  fb,  and  not  fay  who  : 
Now  this  is  neither  by  exprefs  Words,  nor  Rule 
of  Grammar  to  be  referred  to  the  Prifbner  at  the 
Bar,  it  does  not  fay  ipfe  idem  Petrus  Ccok  j  now, 
my  Lord,  that  the  King's  Council  thought  it  ne- 
cefTary  in  every  Overt-Ad  is  plain,  becaufe  thofe 
Words  are  put  in  every  other  Claufe  of  the  In- 
didment, in  thofe  Claufes  that  go  before,  and 
thofe  Claufes  that  come  after  j  then  if  they  will 
take  it,  that  this  Claufe  muft  refer  to  the  next  An- 
tecedent, that  will  not  do,  for  the  next  prece- 
dent nonainative  Cafe  is  either  Fnend  or  Char- 
nock :  So  that  this  is  without  a  nominative  Cafe, 
and  the  Precedents  in  my  Lord  Coke's  Entries  361, 
and  all  the  other  Books  have  the  nominative  Cafe 
repeated,  where  there  is  a  new  Time,  and  a 
new  Place,  and  a  new  Fad  alledged  :  Now  it 
might  be  true,  that  the  Prifbner  at  the  Bar  might 
be  prefenr,  and  this  fime  Treafbn  might  be  dif^ 
courfed  of  and  agitated,  and  there  might  be  a 
Confult  about  this  Bufinefs,  and  yet  it  is  not  ne- 
cedlirily  implied  that  he  muft  confcnt  and  agree  to 
fend  Charnock  into  France,  upon  which  the  great 
Strefs  of  the  Indidment  lies  :  Therefore  we  fay, 
thefe  Words  having  no  nominative  Cafe,  the  In- 
didment cannot  hold. 

Mr. 
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Mr.  Att.  Gen.  My  Lord,  as  to  this  Objedion 
it  will  receive  a  very  plain  Anfwer.  Our  Indidl- 
inent  begins  and  lets  forth,  that  Peter  Cook,  the 
Prilbncr  at  the  Bar,  did  imagine  and  coinpafs  the 
King's  Death,  and  did  adhere  to  the  King's  Ene- 
mies, and  thele  are  the  Trealbns  :  And  then  it 
lets  forth  the  Ovcrt-Aft,  that  in  Execution  of 
the  traiterous  Compaflings,  Imaginations,  and  Ad- 
hefions  aforefaid,  Ipfe  idem  Petriis  Cooky  together 
with  Sir  IVilliavi  Perkins ,  Mr.  Cbamock,  Sir 
'John  Friend  and  others,  did  propole  and  confult 
to  procure  from  the  French  King,  Forces  to  in- 
vade this  Land  ;  &  iiltcrii;s,  he  and  they  did  a- 
gree  to  lend  Cbarnock  to  the  late  King  James. 

Mr.  J.  Kokeby.  There's  the  firfl  naming  oi  James 
the  Second,  late  King  o£  England,  and  there  is  no 
eideni  Jaccbo  I  promile  you. 

L.  C-  J.  'I^reby.  Well,  that  Miftake  is  over.  Pray 
go  on  Mr.  Attorney  General. 

Mr.  Att.  Cm.  My  Lord,  as  to  this  Objection 
of  Sir  Binthokniew  Shoiver.^  he  would  have  ipfe 
idem  Petnis  repeated  over  again  ;  and  he  lays 
that  we  lay  a  diftinft  Overt-Acl  with  a  different 
Time  and  Place  :  Now  that  is  a  Miftake  too  ;  it 
is  not  a  different  Time  and  Place,  but  the  lame 
Time  and  Place  :  And  it  mentions  that  cum  R. 
Charncck,  J.  Friend,  &c.  &  cum  aliis  Proditori- 
bus  connjeniebat,  confultabat,  ^c.  which  he  fays 
may  refer  to  Sir  John  Freind  or  Cbarnock  :  But 
if  you  look  into  the  Fraine  of  the  Sentence,  that 
can  never  be. 

Mr.  J.  Kokehy.  Petrus  Cook  is  the  nominative 
Cafe  that  governs  all  the  Verbs. 

Mr.  At.  Gen.  And  there  is  no  other  nominative 
Cale  in  all  the  Indi<5tment,  but  Petrus  Cook,  ex- 
cept it  be  in  a  Parenthefis,  and  that  laves  the  Rule 
of  Grammar,  if  there  were  any  Thing  in  it,  that 
it  mull  refer  to  the  laft  Antecedent. 

Sir  B.Sbozver.  When  it  comes  to  the  Ciaulethat 
he  did  procure  Horle  and  Arms,  there  the  nomi- 
native Cale  is  repeated. 

L.  C.  J.  ^reby.  It  would  not  have  made  it  worle, 
if  they  had  made  it  fo  here  j  but  the  Queftion  is, 
Whether  it  be  necellary  ? 

Sir  B.  Shozver.  Indidlments  ought  to  be  precile- 
]y  certain  ;  but  this  we  lay  is  not  {o. 

Mr.  At.  Gen.  But  here  is  as  much  Certainty  as 
to  the  Perlbn,  as  can  be,  that  he  did  confult  with 
luch  and  I'uch  about  fuch  Things  ;  and  further, 
the  lame  Day  did  agree  with  the  lame  Traytors 
to  do  fo  and  fo. 

Mr.  J.  PoivelL  Indidments,  it  is  true,  ought  to 
be  plain  and  clear  ;  but  I  do  not  lee  but  here  is 
as  much  Certainty  as  can  be,  that  he  did  luch  a 
Day  confult,  and  further  the  lame  Day  did  agree 
with  the  fame  Perlbns. 

Sir  B.  Shower.  Who  did  agree,  my  Lord  ? 

Mr.  J.  Pfltt'i?//.  He  that  did  conlult  with  them 
before,  and  that  is  Peter  Cook. 

Mr.  At.  Gen.  You'd  have  had  us  to  have  put  it 
to  every  Verb,  I  believe. 

Sir  B.  Sbozcer.  In  Indidtments  no  Prefumption 
ought  to  be  ufed,  but  the  Fads  ought  to  be  di- 
redly  and  pofitively  alledged. 

Mr  J.  Powell.  It's  true,  there  Ihould  be  no  Pre- 
fumption, and  there  is  none ,  here,  for  certainly 
this  is  a  plain  AlTcrtion  of  Fad. 

L.  C.  J.  I'reby.  Here  are  two  Things  that  are 
let  forth  :  Frrfi,  That  Peter  Cook  did  meet  with 
Sir  John  Friend,  Sir  JVtlliam  Perkins,  and  others, 
and  then  and  there  did  conliik  with   them,  and 


lis 

confcnt  to  procure  an  Invafion,  and  join  an  Infur- 
rcdion  thereto.  And,  Secondly,  Further  with  tne 
faid  Traitors  did  agree  to  fend  Cbarnock  into 
France.  Now,  what  is  the  nominati\c  Ca:e  to 
this  Agreement  ?  Is  it  Sir  John  Friend,  and  Sir 
IVilliam  Perkins  ?  That's  impolfible  :  For  they 
could  not  be  laid  properly  to  meet  and  confult 
with  themfelves,  every  one  of  them  with  hi,  own 
fclf  and  the  reft.  And  then  the  Number,  if  it 
had  rcferr'd  to  them,  fhould  have  been  plural, 
but  here  it  is  fingular,  \_agreavit^  and  the  Seme 
is  no  more  than  this  ;  That  then  and  there  Mr. 
Cook  did  meet  with  fuch  Perfons,  and  d.d 
conlult  with  them  about  fuch  and  fuch  Mat- 
ters, and  further,  did  agree  with  them  to  do 
thus. 

Sir  B.  Shower.  The  Meaning  is  not  to  be  forced 
and  ftrained  by  Inference  or  Prefumption,  but  ic 
ought  to  be  exprels  and  plain. 

L.  C.  J.  Treby.  Nay,  you  cannot  exprels  it 
better  ;  you  may  make  a  Tautology  of  it  if  you 
will. 

Sir  B.  Shower.  The  Paragraph  is  long,  my  Lord, 
and  therefore  requires  the  more  Care  to  have  thoie 
Repetitions  that  are  necelfary. 

L  C.  J.  I'reby.  Your  Objedion  to  this  Para- 
graph is,  that  it  is  too  long  ;  but  repeating  the 
lame  nominative  Cale  to  every  Verb,  would  maka 
it  much  longer. 

Sir  B.  Shower.  Tt  cannot  be  underftood  to  mean 
Peter  Cook  without  Prefumption,  which  ought  not 
to  be  in  an  Indidment. 

Mr.  Att.  Gen.  And  as  to  Sir  Bartholomew  Show- 
er's firft  Objedion,  his  Copy  is  right  too,  and  he 
miftook  the  Place. , 

Sir  B.  Shower.  You  Ihou'd  have  given  me  that 
for  an  Anfwer.  ' 

Mr.  At.  Gen.  Nay,  you  fliould  have  taken  more 
Care,  and  not  have  made  the  Objedion. 

L.  C.  J.  ^reby.  Truly,  I  think  it  is  hardly  pof- 
fible  to  have,  made  this  better  if  it  had  been  other- 
wile  than  it  is. 

Mr.  Serj.  Darnal.  My  Lord,  we  think  we  have 
a  good  Fad  of  it,  which  we  rely  upon,  and  there- 
fore do  not  {o  much  infift  upon  thele  Exceptions, 
tho',  in  Dutv  to  our  Client,  we  mention  that 
which  we  think  is  necelfary,  and  we  lubmit  to 
your  Lordfhip. 

CI.  ofArr.  Set  Peter  Cook  to  the  Bar.  [jrb:ch 
was  done.'}  You,  the  Prifoncr  at  the  Bar,  thele 
good  Men  which  you  Ihall  hear  called,  and  perlo- 
nally  appear,  are  to  pals  between  our  Sovereign 
Lord  the  King  and  you,  upon  Trial  of  your  Life 
and  Death  ;  if  therefore  )  ou  would  challenge 
them,  or  any  of  them,  your  Time  is  to  fpeak  un- 
to them  as  they  come  to  the  Book  to  be  fworn, 
and  before  they  be  fworn. 

Cryer.  Call  Sir  John  Swcetapple. 

Sir  John  Sweet  apple.  Here. 

Cook.  My  Lord  Chief  Juftice,  if  your  Lordfhip 
pleale,  lamadviled • 

L.  C.  J.  ^reby.  Pray  Sir  fpeak  out  that  we  may 
hear  what  ^•ou  lay  :  And  let  the  Ciyer  make  t  re- 
clamation for  Silence.  [_lFbich  was  tW.] 

Cook.  My  Lord,  before  the  Jury  is  called,  I  am 
advifed,  that  if  any  of  the  Jury  have  faid  already 
that  I  am  guilty,  or  they  will  find  me  guilty,  or 
I  11-iall  fuffer,  or  be  hanged,  or  the  like,  they  are 
not  fit  or  proper  Men  to  be  of  the  Jurj'. 

L.  C.  J.  I'reby.  You  fay  right.  Sir,  it  is  a  good 
Caufe  of  Challenge. 

Mr. 


I  s6.  The  Trial  of  Peter  Cook,         8  Will.  III. 


756 

Mr.  J.  Kokehy.  That  will  be  a  fufficient  Caufe, 
jf  when  they  come  to  the  Book,  you  objedt  that, 
and  be  ready  to  prove  it. 

Cock.  "Which  is  Sir  John  S-aieetapple  ?  [_He 
•was  Jljewn  to  him.'] 

Cl.of  Arr.  There  he  is. 

Cook.  I  challenge  him. 

Cl.of  Arr.  IViUiam  IValker. 

Cook.  Sir,  have  you  {aid  any  fuch  Thing  that 
you  believe  me  guilty  ? 

Ur.IVdlker.iio,  Sir. 

Mr.  B.iker.  My  Lord,  he  is  asking  of  the  Jury- 
man the  Queftion. 

Mr.  T-  Kokcby.  That's  a  Tad:  the  Prifoner  fliould 
prove  upon  him. 

Mr.  At.  Gen.  My  Lord,  he  mud  not  ask  the 
Jury  that  Queftion,  Whether  they  have  declared 
before,  that  they  will  find  him  guilty  ;  that  is  to 
make  them  guilty  of  a  Mifdemeanor. 

Mr.  Serj.  Divrnall.  Is  it  any  Mifdemeanor  for  me 
to  lay,  I  think  or  believe  fuch  a  Man  is  guilty. 

Mr.  Att  Gen.  If  he  be  fummon'd  to  be  of  a 
Jury,  and  declare  his  Opinion  before  hand,  it  is 
a  MilHemeanor. 

Mr.  Serj.  Damall.  But  fuppole  it  be  before  be 
was  fummon'd  ? 

Mr.  Att.  Gen.  If  you  make  any  fuch  Objedtion, 
you  muft  prove  it,  and  not  out  of  the  Juryman's 
own  Mouth. 

Mr.  Serjeant  Damall.  I  think  any  Man,  my 
Lord,  that  comes  to  ferve  upon  the  Jury,  may  be 
ask'd  any  Queftion  that  does  not  make  him  guilty 
of  any  Offence  or  Crime,  or  liable  to  any  Punifh- 
ment :  Now  if  any  of  thele  Gentlemen  that  are 
return'd  upon  this  Pannel,  before  the  Summons 
have  declared  their  Opinion,  that  the  Priibner  is 
guilty,  or  ought  to  fufFer,  with  Submiflion,  the 
Prifoner  may  ask  fuch  a  Queftion,  Whether  he 
have  faid  io,  yea  or  no  ? 

Mr.  J.  Poivell.  He  cannot  upon  a  Voyer  Dire  be 
ask'd  any  fuch  Queftion. 

Mr.  J.  Kokeby.  It  is  not  denied  to  be  a  material 
Objedion,  but  it  muft  be  made  out  by  Proof. 

L.  C.  J.  I'reby.  You  put  it  too  large.  Brother 
Damall.,  you  may  ask  upon  a  Voyer  D/re,  whether 
he  have  any  Intereft  in  the  Caufe  ;  nor  Ihall  we 
deny  you  Liberty  to  ask  whether  he  be  fitly  qua- 
lified, according  to  l,aw,  by  having  a  Freehold 
of  fufficient  Value  •  but  that  you  can  ask  a  Juror 
or  a  Witnefs  every  Qiieftion  that  will  not  make 
him  criminous,  that's  too  large  :  Men  have  been 
ask'd,  Whether  they  have  been  convidied  and 
pardon'd  for  Felony,  or  whether  they  have  been 
whipt  for  Petty  Larceny  ;  but  they  have  not 
been  obliged  to  anfwcr  ;  for,  tho'  their  Anfwer 
in  the  affirmative  will  not  make  them  Criminal, 
or  fubjeft  them  to  Punifhment,  yet  they  are  Mat- 
ters of  Infamy ;  and  if  it  be  an  infamous  Thing, 
that's  enough  to  preferve  a  Man  from  being  bound 
to  anfwer.  A  pardon'd  Man  is  not  guilty,  his 
Crime  is  purged  ;  but  merely  for  the  Reproach 
of  it,  it  (hall  not  be  put  upon  him  to  anfwer  a 
Queftion  whereon  he  will  be  forced  to  forfvvear 
or  dilgracc  himfelf  So  Perfbns  have  been  excu- 
fcJ  from  anfwcring  whether  they  have  been  com- 
mitted to  Bridewell  as  Pilferers  or  Vagrants,  or  to 
Nezv^ate  i'oT  C\ipp]ug  or  Coining,  ^c.  Yet  to  be 
fufpeclcd  or  committed  is  only  a  Misfortune  and 
Shame,  no  Crime.  The  like  has  been  obfervcd  in 
other  Call's  of  odious  an  f  infamous  Matters  which 
were  not  Crimes  indidable.  But  to  keep  to  our 
Caltj  'tis  true,  a  Juror  may  be  challenged  being 


an  Alien,  or  being  a  Villain ;  but  where  the  Mat- 
ter apparently  carries  Crime  or  Shame,  it  (hould 
be  proved  ;  the  Outlawry  ftiould  be  proved,  and 
fb  fhould  the  being  a  Villain.  Yet  that  is  no 
Crime,  tho'  it  be  an  Ignominy. 

Mr.  Serj.  Damall.  But,  my  Lord,  I  take  this  to 
be  no  manner  of  Infamy  at  all,  there  is  nothing 
of  Crime,  nor  nothing  of  Reproach,  but  only  a 
declaring  cf  a  Man's  Opinion. 

L.  C.  J.  ^reby.  Truly,  I  think  otherwife ;  I  take 
it  to  be  at  leaft  a  Icandalous  Misbehaviour,  and 
defervedly  ill-fpoken  of],  for  any  Man  to  prejudge, 
efpecially  in  fuch  a  heinous  Matter.  I  think  it  is  a 
very  fhameful  Difcovery  of  a  Man's  Weakneis 
and  Ralhnefs,  if  not  Malice,  to  judge  before  he 
hears  the  Caufe,  and  before  the  Party  that  is  ac- 
cuied  could  be  tried.  But,  itfeems,  by  what  the 
Prifoner  fays,  that  he  would  ask  all  the  Jurors, 
whether  they  have  not  faid,  that  he  wns  guilty., 
or  that  they  would  find  him  guilty,  or  that  he 
fhould  be  hajiged,  or  the  like :  Which  (prefuming 
him  innocent)  is  to  ask  whether  they  have  not 
defamed  and  flandered  him  in  the  higheft  Degree ; 
and  to  force  them  to  difcover  that  they  have  a 
mortal  Hatred  to  him,  and  come  with  a  malicious 
Refblution  to  convict  him:  Which,  admitting 
they  are  not  puniftiable  by  our  Law,  yet  are 
Things  fb  deteftably  wicked  and  fb  fcandalous,  as 
are  not  fit  to  be  required  to  be  difclofed  by  and 
againft  themfelves. 

Mr.  Serj  Damall.  Pray,  my  Lord,  what  is  more 
common  than  for  a  Man  to  fay,  before  he  is  fiim- 
moned  to  be  upon  a  Jury,  when  he  hears  a  Faft 
reported  concerning  fuch  a  one,  to  fay  I  believe 
he  is  guilty,  or  I  am  of  Opinion  he  is,  and  I  am 
fure  he  will  be  hanged,  and  yet  there  is  no  Crime 
in  this. 

L.  C.  J.  'itreby.  Truly,  Brother  Damall,  I  know- 
not  how  you  m.ay  approve  of  fuch  a  Man,  but 
I'll  affure  you  I  do  not.  I  take  the  Queftion  not 
to  be  concerning  a  Man's  difcouviing  fiippofit  lively  ; 
as,  if  upon  hearing  News,  or  a  Report  of  clear 
Evidence,  a  Man  fhould  fay,  Suppofmg  this  to  be 
trite,  fuch  a  Man  is  guilty,  and  1  fhould  find  him  fo 
if  I  'were  of  his  'Jury.  This  might  not  be  fufficient 
to  fet  afide  a  Juror:  For  this  has  been  a  general 
Difcourfe  among  the  Subjedls  upon  Occafion  of 
this  Confpiracy  ;  and  it  imports  that  if  Evidence 
fhould  not  be  true  and  clear,  he  would  acquit  him. 
And  fb  he  is,  as  he  fhould  be,  indifferent.  But  if 
a  Man,  qualified  for  a  Juror,  affirm  pofjiti'vely  that 
fuch  a  Prifbner  is  guilty,  and  that  he  will  find 
him  fb  whatever  Evidence  or  Proof  be  given  or 
made  to  the  contrary,  I  think  that  may  be  a  Mif^ 
demeanour  punifliable  as  an  owning  and  encourag- 
ing of  Falfhood,  Perjury,  andlnjuftice,  and  a  Con- 
tempt and  Scandal  to  the  Juftice  of  the  Kingdom. 
Tho'  I  hope  and  believe  that  no  Man  hath  ib  de- 
meaned himfelF. 

Mr.  J.  Powell.  In  a  Civil  Cafe  it  would  be  a  good 
Caufe  of  Challenge.  If  a  Man  have  given  his 
Opinion  about  the  Right  one  way  or  other,  may 
you  not  upon  a  Voire  dire  ask  him  whether  he  hath 
given  his  Opinion  one  way  or  other?  I  believe  it 
may  be  ask'd  in  a  Civil  Caufe,  bccaufe  he  may  have 
been  a  Refferree ;  but  if  you  make  it  Criminal  it 
cannot  be  ask'd,  becaufe  a  Man  is  not  bound  to  ac- 
cufe  himfelf;  now  the  Difference  lies  in  the  Na- 
ture of  the  Caufe,  it  is  not  Criminal  in  a  Civil 
Cafe  for  a  Man  to  fay  he  was  an  Arbitrator  in 
fuch  a  Cafe,  and,  upon  what  appeared  before  him, 
he  was  of  fuch  an  Opinion. 

Mr. 
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Mr.  ^tt.  Gen.  But,  my  Lord,  it  i.s  a  diifercnt 
Caft  to  give  an  Opinion  about  the  Right  between 
Party  and  Party,  where  a  Man  has  been  an  Arbi- 
trator and  ib  in  the  Nature  of  a  Judge,  and 
where  a  Man  is  to  go  upon  a  Jury  in  the  Cafe-  of 
Life  and  Death,  and  before  the  Evidence  given, 
he  declares  his  Opinion  without  hearing  the 
Caufe.  ' 

Mr.  B.  Shower.  My  Lord,  we  know  fcveral  of 
the  Trials  have  been  printed,  and  the  Names  of 
feveral  Perfbns  mentioned,  and  upon  reading  of 
the  Trials  or  converfing  about  them.  Men  are  apt 
to  give  their  Opinions  one  way  or  other. 

Mr.  Serj.  Darnal.  It  is  only  an  Objedlion  in 
Cale  he  has  done  it. 

Mr.  J.  Kokeby.  But,  Brother,  how  can  you  ask 
him  the  Queftion  ? 

Mr.  Serj.  Darnal.  If  the  Court  are  of  Opinion 
that  it  is  fuch  a  Crime  that  it  cannot  be  ask'd,  as 
tending  to  make  a  Man  accufe  himfelf  of  an  infa- 
mous Crime,  then  we  fubmit  it  to  you,  and  I 
confels  we  muft  not  ask  it ;  but  we  cannot  ap- 
prehend that  there  is  either  Crime  or  Infamy  in 
it,  tho'  we  think  it  is  an  Objedtion  and  a  good 
Caufe  of  Challenge. 

Mr.B.Powys.  I  think,  tho'  it  be  not  fuch  a 
Crime  as  infamous  upon  which  a  Man  is  not  to 
be  credited,  for  that  is  Infamy  in  the  Eye  of  the 
Law,  whereby  a  Man  is  prejudiced  in  his  Credit ; 
yet  however  it  is  a  fhameful  Thing  for  a  Man  to 
give  his  Judgment  before  he  hath  heard  the  Evi- 
dence, and  therefore  I  think  you  ought  not  to  ask 
him  it,  to  make  him  accuft  himfelf,  if  it  be  an 
opprobrious  Matter  upon  him. 

Mr.  Serj.  Darnal.  Truly,  my  Lord,  I  always 
took  it  to  be  the  Rule,  if  the  Thing  asked  to  the 
Perlbn  returned  be  not  criminal  nor  infamous,  the 
Party  that  is  ask'd  ought  to  anfwer  to  it. 

L.  C.  J.  1'rehy.  I  would  fain  know,  if  you  Ihould 
ask  any  of  the  Jury-men  this  Queftion,  whether 
he  be  guilty  of  all  the  Crimes  that  are  pardoned 
by  the  Jaft  A6t  of  Grace,  he  be  bound  to  anfwer 
it? 

Mr.  Seij.  Darnal.  Undoubtedly  we  cannot  ask 
any  liich  Queftion  ;  no,  not  to  any  one  of  the 
Things  therein  mentioned. 

L.  C.  J.  J'reby.  But  yet  you  will  force  him  to 
difcover  a  Crime  (if  it  be  one)  that  is  unpar- 
doned. 

Mr.  J.  Po'wel.  Certainly  you  go  too  far,  Bro- 
ther, for  no  Man  is  obliged  to  charge  himfelf  with 
what  is  Criminal,  but  whether  this  be  Criminal  to 
fay,  /  belie've  fuch  a  one  will  be  hanged.^  is  of  ano- 
ther Confideration. 

Mr.  J.  Kokeby.  But  I  think  it  muft  be  proved 
upon  him  if  any  Objeftion  be  made. 

Sir.  B.  Shower.  My  Lord,  it  will  be  no  eafy 
Thing  to  bring  Witneffes  to  prove  this  Matter, 
and  therefore  we  would  have  it  from  his  own 
Mouth. 

Mr.  J.  Kokeby.  And  it  is  a  very  hard  Matter 
for  a  Man  to  be  put  upon  proving  every  Difcourfe 
that  he  has  had  about  the  publick  Affairs  of  the 
Time. 

Mr.  Kecorder.  The  Reafbn  of  your  Exception 
is,  that  he  has  declar'd  his  Opinion  before-hand, 
that  the  Party  would  be  hanged  or  would  fuffer, 
that's  a  Reproach  and  a  Refledtion  upon  a  Wife 
Man  fb  to  do  ;  and  if  they  can  prove  it  upon 
him,  let  them  do  it :  But  whether  you  fhould  ask 
him  fuch  a  Queftion,  Whether  he  be  a  Fool  or  a 
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Knave  for  the  giving  an  Opinion  one  way  or  other, 
that's  the  Queftion  before  us. 

Mr.  Serj.  Darnal  My  Lord,  we  do  not  cTer  it 
to  the  Court  as  an  Objeftion  that  he  is  not  a  wile 
Man. 

Mr.  Att.  Gen.  But  what  a  Man  docs  utter  im- 
prudently, may  occafion  a  Prejudice  againft  him, 
and  therefore  ought  to  be  proved,  and  not  he  to 
prove  it  himfelf 

L.  C.  J.  'freby.  Efpecially  being  a  Freeholder  of 
London.^  and  taking  Notice  of  what  is  done  in 
London  ■  and  if  he  does  take  Notice  of  the  Fact, 
and  does  previoufly  give  his  Opinion  of  a  Matter 
which  he  may  be  called  upon  a  Jury  to  try,  this 
is  an  Indifcretion  and  a  Reproach  to  him,  and  I 
think  a  Mifdemeanour. 

•  Mr.  Serj.  Darnal.  My  Lord,  I  acknowledge  it 
is  ill  done  of  him,  that  is,  indifcrectly  and  not 
wifely,  and  we  would  have  difcrcet  and  wife  Men 
upon  our  Jury. 

Mr.  Cozvper.  My  Lord,  Mr.  Serj.  Darnal  will 
make  it  fb  little  a  Thing  at  laft,thatit  will  amount 
to  no  Caufe  of  Challenge,  if  it  were  even  prov'd 
againft  him,  which  we  infift  it  ought  to  be,  it  be- 
ing their  Objecftion,  and  the  Party  not  being 
bound  to  prove  it  againft  himfelf ;  but  truly  we 
think  there  is  more  in  it  than  fb,  becaufe  it  is  an 
unjuft  prejudging  of  a  Man  before  he  is  tried  and 
heard,  and  if  fo,  it  is  a  Thing  that  he  ought 
not  to  accufe  himfelf  of,  and  therefore  we  oppofe 
the  asking  any  fuch  Queftion. 

Mr.  Serj.  Darnal.  Our  Objection  is  not  becaufe 
it  is  an  Offence  to  declare  a  Man's  Opinion  upon  a 
Fad:  reported,  but  becaufe  it  fhews  he  has  a  fet- 
tled Opinion  againft  the  Perfbn  of  his  Guilt,  and 
fb  he  is  not  fb  equal  a  Man  to  try  him. 

L.  C.  J.  'Treby.  And  is  that  like  an  honeft  Man 
and  a  Freeholder  of  London,  (who  ought  to  be 
indifferent)  to  come  with  a  fettled  Opinion  againft 
a  Man,  when  he  is  to  be  one  of  his  Jury  ? 

Mr.  Serj.  Darnil.  Well,  my  Lord,  we  have 
been  heard,  and  lubmic  it  to  the  Judgment  of  the 
Court. 

L.  C.  J.  7'rehy.  Truly,  I  think  it  refleds  both 
Difhonefty  and  Dofhonour  upon  him,  and  there- 
fore thefe  Queftions  ought  not  to  be  ask'd.  The 
QLieftion  is  not  whether  a  Man  (if  ever  fuch  a  Man 
there  were)  that  hath  fb  refblved  and  declared 
fhall  be  fworn  ?  No  ;  he  is  not  fit  to  fervf  upon  a 
Jury.  But  the  Queftion  is.  How  this  fhall  be 
difcovered,  by  his  own  Oath  or  by  other  Proof  ?  I 
think  it  ought  to  be  made  appear  by  other  Proof, 
if  true.  A  Man  attainted  of  Felony,  Forger}-, 
falfe  Verdid,  or  Perjury,  ought  not  to  ferve  on  a 
Jury,  yet  he  fhall  not  be  examined  concerning  the 
lame  on  a  Voire  dire.  And  if  there  be  in  Court  a 
Copy  of  fuch  Judgment  carefully  examin'd  and 
kept  by  himfelf,  he  fhall  not  be  forced  to  anfwer 
whether  it  be  a  true  Copy  ;  tho'  his  Anfwer  could 
not  fubjed  him  to  any  further  Penalty. 

Mr.  Serj.  Darnal.  My  Lord,  I  hope  no  Gentle- 
man of  the  Jury  has  done  it. 

L.  C.  J.  Treby.  I  hope  no  Freeholder  of  London 
is  {o  indifcreet  or  i^o  unjuft.  But  if  any  Man  in 
this  Pannel  have  any  particular  Difplealure  to  the 
Prifbner,  or  be  unindifferent,  or  have  declared 
himfelf  fb,  I  do  admonifh  and  defire  him  to  dil^ 
cover  lb  much  in  general ;  for,  it  is  not  fit,  nor 
for  the  Honour  of  the  King's  Juftice,  that  fuch  a 
Man  fhould  lerve  on  the  Jury. 
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Mr.  Serj.  D^trnal.  We  hope  fb  too.  We  hope 
that  all  that  are  returned  upon  the  Jury  are  dil- 
creetand  impartial  Men. 

a.  of  An:  Well,  Sir,  what  iay  you  to  this  Gen- 
tleman Mr.  ll''alkcr  ? 

Cook.  I  challenge,  you,  Sir. 
CI.  of  Arr.  Natbanael  Long. 
Sir  B.  Shoiver.  My  Lord,  we  think  he  may  ask 
if  they  have  a  Freehold  or  no  ;  becaule  the  Law 
requires  that  Qualification,  and  the  triioner  not 
being  able  to  prove  the  Negative,  it  puts  the  Proof 
of  the  Affirmative  upon  the  Perlon  himielf 

Mr.  /Itt.  Gen.  What  does  Sir  Bartholomew^;  mean  ? 
would  he  have  the  Jury-men  bring  their  Evidences 
with  them  to  prove  their  Freehold  ? 

L.  C.  J.  "treby.  No  fure,  Mr.  Attorneys  but  to 
ask  the  Queftion  was  allowed  him  the  laft  Time, 
and  we  will  not  deny  him  the  fame  juft  Favour 
now. 

Cook.  Are  you  a  Free-holder,  Sir,  in  London,  of 
the  Value  of  i  o  /.  a  Year  ? 
Mr.  Long.  Yes,  Sir. 

Cock.  Were  you  of  the  Grand- Jury  when  the 
Bill  was  found  againft  me  ? 
Mr.  Long.  No,  Sir. 
Cook.  I  challenge  you.  Sir. 
CI.  of  Arr  IVilliam  Carhonell. 
Mr.  Carhonell.  My  Lord,  I  am  no  Free-holder. 
L.  C.  J.  ^rehy.  What,  does  he  fay  he  has  no 
Free-hold  } 

Cl.  of  Arr.  Yes,  my  Lord. 
L.  C.  J.  1'reby.  Then  he  muft  be  let  afide. 
Cl.  of  Arr.  Jojhua  Fofier. 
Mr.  Fofter.  My  Lord   I  am  no  Freeholder  in 
Lcndon  neither. 

Mr.  An.  Gen.  My  Lord,  we  defire  they  may  be 
f>vorn  whether  they  have  a  Freehold  or  not. 

Cl.  of  Arr.  Hold  Mr.  Carhonell  and  Mr.  Fopr 
the  Book,  (which  was  done  fenjerally.)  Tou 
Jljall  true  Anfdoer  make  to  all  fuch  ^eftions  as 
Jloall  he  askd  you  by  the  Court.     So  help  you  God. 

Mr.  Att.  Gen.  Ask  him  if  he  hath  not  a  Free- 
hold in  London  ? 

Mr.  Carhonell.  No,  I  have  not. 
Cl.  of  Arr.  Have  you  or  any  Body  in  Truft  for 
you  a  Freehold  in  London  of  the  Value  of  lo  /.  a 
Year? 

Mr.  Carhonell.  No,  Sir. 

Cl.of  Arr.  fofloua  Fofter,  have  you  or  any  in 
Truft  for  you  any  Eftate  of  Freehold  in  London  of 
the  Value  of  i  o  /.  a  Year  ? 
Mr.  Fofer.  No,  Sir. 
Cl.  of  Arr.  Jofepb  Billers. 
Cook.  I  defire  they  may  be  called  in  the  Order 
as  they  are  in  the  Pannel ;    you  have  not  called 
yohn  Evcen,  who  is  next. 

O.  of  Arr.  1  do  call  them  in  Order :  As  for  Mr. 
Ewen,  one  has  made  Oath  that  he  is  fick,  and  is 
not  able  to  come  hither.  What  iay  you  to  Mr. 
Billers  ?  1  here  he  ftands. 

Cook.  Sir,  are  you  a  Freeholder  of  lo  /.  a  Year, 
within  the  City  of  London  ? 
Mr.  Billers.  Yes,  Sir. 

Cook.  Was  you  of  the  Grand- Jury,  Sir,  when 
the  Bill  was  found  againft  me  ? 
Mr.  Billers.  No,  Sir. 
Cook.  I  challenge  you. 
Cl.of  Arr.  John  Child. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London  ? 
Mr.  Child.  Yes,  Sir. 


Cook.  Of  lo  /.  a  Year  ? 

Mr.  Child.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  when  the 
Bill  was  found  againft  me  ? 

Mr.  Child.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  Edward  Leeds. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London,  of  i  o  /.  a  Year  ? 

Mr.  Leeds.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Le-;ds.  No,  Sir. 

Cook.  I  challenge  you. 

L.  C.  J.  Irehy.  What  Queftion  was  that  he  ask'd 
him  ? 

Cl.  of  Arr.  Whether  he  were  one  of  the  Grand 
Jury  that  found  the  Bill. 

L.  C.  J.  'itrehy.  A  very  proper  Queftion:  For  an 
Ind idler  ou^ht  not  to  be  a  Trier. 

Cl.  of  Arr.  1'homas  Clark. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
o^  London,  of  lo  /.  a  Year  ? 

Mr.  Clark.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me. 

Mr.  Clark.  No,  Sir. 

Cook.  I  challenge  you. 

Cl.  of  Arr.  Nathan  Green. 

Cook  Are  you  a  Freeholder,  Sir,  within  the  City 
oi  London,  of  the  Value  of  lo  /.  a  Year. 

Mr.  Green.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Green.  No,  Sir. 

Cook.  I  challenge  you. 

Cl.  of  Arr.  Henry  Sherhroke. 

Cook.  I  have  nothing  to  fay  againft  him. 

Cl.  of  Arr.  Then  hold  Mr.  Sherhroke  the  Book. 
(JVhich  was  done )  Look  upon  the  Prifbner.  Tba 
Jhall  well  and  truly  try,  and  true  Deliverance  make 
between  our  Sovereign  Lord  the  King  and  the  Pri- 
fcner  at  the  Bar,  (whom  youJJjall  have  in  Charge  J 
according  to  your  Evidence.     So  help  you  God. 

fthen  Mr.  Sherbroke  was  put  into  the  Place  ap- 
poifitedfor  the  Jury, 

Cl.  of  Arr.  Henry  Dry. 

Cook.  Sir,  are  you  a  Freeholder  in  the  City  of 
London,  of  the  Value  of  lo  /.a  Year. 

Mr.  Dry.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Dry.  No,  Sir. 

Cook.  Sir,  I  challenge  you. 

Cl.  of  Arr.  Jofepk  Morewood. 

Cook.  Sir,  have  you  a  Freehold  in  London,  of  the 
Value  of  lo/.  a  Year  ? 

Mr.  Morewood.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Morewood.  No,  Sir. 

Cook.  Sir,  I  challenge  you. 

Cl.  of  Arr.  Richard  Greenway. 

Cook.  Are  you  a  Freeholder  of  lo  /.  a  Year  in 
London  ? 

Mr.  Greenway.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Greenway.  No,  Sir. 
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Cook.  Sir,  I  challenge  you. 

C\.  oi  Axr.  John  Sherbrook. 

Ccck.  Sir,  are  you  a  Freeholder  in  the  City  of 
Lcndcji,  of  lo  /.  a  Year  ? 

Mr.  Sherbrook.  Yes,  Sir. 

C  ook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Sherbrook.  No,  Sir. 

t'cck.  Sir,  I  challenge  you. 

C\.  of  AvT.'thon/as  Eji/mes. 

Ccck.  Arc  you  a  Freeholder,  Sir,  within  the  City 
of  Lcndcn  of  i  o  /.  a  Year  ? 

Mr.  Emiiies.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  } 

Mr.  Emmes.  No,  Sir. 

Cook.  I  challenge  you. 

CI.ofArr.  Samuel 'J ackfon. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  Lcndcn  of  i  o  /.  a  Year  ? 

Mr.  Jack/on.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Jackfcn.  No,  Sir. 

Cook  Sir,  I  challenge  you. 

Ci.  of  Arr.  Henry  Hunter. 

icok.  Are  you  a  Freeholder,  Sir,  in  London,  of 
the  Value  of  i  o  /.  a  Year  ? 

Mr.  Hunter.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Hunter.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  John  Deacle. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London,  of  the  Value  of  lo  /.  a  Year  } 

Mr.  Deacle.  Yes,  Sir, 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me? 

Mr.  Deacle.  No,  Sir. 

Cock.  I  challenge  yoii. 

CI.  o(  Arr.  John  Cullum. 

Cook.  1  accept  of  him.  ("He  was  fivorn.J 

CI.  of  Arr.  Thomas  Shaw. 

Ccok.  1  accept  of  him.  (He  was  [worn.) 

CI.  of  Arr.  George  Juyce. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London  of  i  o  /.  a  Year .? 

Mr.  Jnyce.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Juyce.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  Richard  Tbung. 

Cook.  I  have  nothing  to  fay  againft  him.       (Jle 
was  [worn.  J 

CI.  of  Arr.  Johi  Hedges. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London,  of  lo  /.  a  Year } 

Mr.  Hedges.  Yes,  Sir. 

Ccok.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me? 

Mr.  Hedges.  No,  Sir. 

Cock.  I  challenge  you. 

CI.  of  Arr.  John  James. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London  of  lo  /.  a  Year  } 

Mr.  James.  Yes,  Sir. 

Cvok.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  James.  No,  Sir. 
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Cook.  I  challenge  you. 

CI  of  Arr.  'Thomas  Pocle. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London  of  i  o  /.  a  Year  ? 

Mr.  Poole.  Yes,  Sir. 

Cock.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me? 

Mr.  Poole.  No,  Sir. 

Cook.  I  challenge  you. 

CI.ofArr.  Peter  Parker. 

Ccok.  Sir,  are  you  a  Freeholder  in  the  City  of 
London  of  i  o  /.  a  Year  ? 

Mr.  Parker.  Yes,  Sir. 

Cock.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Parker.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  IVilltam  JVilkinfcn. 

Mr.  mikinfon.  My  Lord,  1  am  no  Freeholdeic 
in  London. 

C7o  which  he  was  fworn.) 

CI.  of  Arr.  Hejiry  Mitchel. 

Cook.  Hold,  Sir,  here  Thomas  Man  in  my  Pannel 
is  next. 

CI.  of  Arr.  There  is  Oath  made  that  he  is  fick 
in  Bed.     What  fiy  you  to  Mr.  Mitchel  ? 

Ccok.  Sir,  Have  you  a  Freehold  of  lo  /.  a  Year 
in  the  City  of  London  ? 

Mr.  Mitchel.  No,  Sir.  (To  which  he  was  fworn.  J 

CI.  of  Arr.  Richard  Ryder. 

Cook.  Sir,  Have  you  a  Freehold  of  lo  /.  a  Year 
in  the  City  of  London  ? 

Mr.  Ryder.  Yes,  I  have,  Sir ;  but  I  live  in  a 
Parifh  that  never  lerve  upon  any  Juries,  nor  ever 
did  in  the  Alemory  of  any  Man. 

CI.  of  Arr.  But  have  you  a  Freehold  of  lo  /  a 
Year  } 

Mr.  Ryder.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Ryder.  No,  Sir. 

Cook.  Sir,  I  challenge  you. 

CI  of  Arr.  Richard  Temple. 

Mr.  Temple.  My  Lord,  I  am  no  Freeholder, 
(To  which  he  was  fworn.) 

CI.  of  Arr.  Peter  Walker. 

Cook.  Sir,  are  you  a  Freeholder  of  the  C'lVf  of 
Lcjidcii,  of  I  o  /  a  Year  ? 

Mr.  IValker.  Yes,  Sir. 

Cock.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  IValker,  No,  Sir. 

Cook.  I  challenge  yoii. 

CI.  of  Arr.  Thomas  PiJioL 

Mr.  Pijiol.  I  am  no  Freeholder.  (To  which  hi 
was  fworn.) 

CI.  of  Arr.  John  Hunt. 

Mr.  Hunt.  My  Lord,  my  Name  is  miftaken  ^ 
my  Name  is  William  Hunt. 

L.  C.  J.  Treby.  Then  you  muft  go  on  to  ano- 
ther. 

CI.  of  Arr.  JoJm  Hardret. 

Mr.  Hardret.  I  am  no  Freeholder  of  lo  /.aYear. 
(To  which  he  was  fworn.) 

CI.  of  Arr.  John  Hammond. 

Ccok.  Are  you  a  Freeholder,  Sir,  of  xo/.  a  Ycarj 
in  London.^ 

Mr.  Hammond.  Yes,  Sir. 
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Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Hcxnimond.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  John  Cooper. 

Cook.  I  accept  of  him.      (He  was  fwoni.) 

CI.  of  Arr.  Jojfehn  Roherts. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London.,  of  i  o  /.  a  Year  ? 

Mr.  Roberts.  Yes,  Sir. 

Cook.  W^ere  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Roberts.  No,  Sir. 

Cook.  1  challenge  you. 

CI.  of  Arr.  Jonathan  M'tcklethwait. 

Cook.  I  have  nothing  to  fay  againft  him.  (He 
'jiias  fworn.') 

CI.  of  Arr.  Richard  Chifwell. 

Cook.  Sir,  are  you  a  Freeholder  within  the  City 
of  London  of  lo  /.  a  Year  ? 

Mr.  Chifwell.  Yes,  Sir. 


Cook.  Were  you  of  the  Grand-Jury  that  found     felf  as  a  Freeholder, 
the  Bill  againft  me  ? 

Mr.  Chifwell.  No,  Sir. 

Cook.  T  challenge  you. 

CI.  of  Arr.  Jofepb  'tlmnpfon. 

Cook.  Sir,  are  you  a  Freeholder  of  the  City  of 
London,  of  i  o  /.  a  Year  ? 

Mr.  7'hompfcji.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  "ifbompfon.  I  was  returned  upon  the  Grand 
Jury,  but  did  not  ferve. 

Cook.  I  challenge  you. 

CI.  of  Arr.  Edward  Brewjier. 


Mr.  Burleigh.  Write,  write. 

CI.  of  Arr.  Samuel  Blewitt. 

Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of 
London,  of  i  o  /.  a  Year  ? 

Mr.  Blewitt.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Blewitt.  No,  Sir. 

Cook.  I  challenge  you. 

CI  o(  Arr.  John  irolfe. 

Cook.  I  accept  of  him.       CHe  was  fworn.) 

CI.  of  Arr.  IVilliam  Smith. 

Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of 
London,  of  lo  /.  a  Year  ? 

Mr.  Smith.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Smith.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  John  Bic' 

Mr.  Bickley.  My  Lord,  1  don't  look  upon  my 


L.  C.  J.  "treby.  Why  fo,  Sir  ? 

Mr.  Bickley.  I  have  a  Leafe  for  one  and  Fifty 
Years,  my  Lord,  of  my  Houfe,  and  there  is  a  ve- 
ry little  Piece  of  Ground  adjoining  to  it  that  was 
very  convenient  for  me  to  lay  to  my  Leafe ;  there 
is  no  Way  to  it  but  through  my  Houle ;  it  is  a 
Thing  that  never  was  let  for  any  Thing,  and  it 
is  not  worth  the  Building 

L.  C.  J.  I'reby.  What  Eftate  have  you  in  it.?  Do 
you  pay  a  Ground-Rent  for  it? 

Mr.  Bickley.  My  Lord,  I  bought  that  little  Piece 
of  Ground  for  the  Conveniency  of  my  Leafe. 

L.C.  yfrehy.  But  did  you  purchafe  it  for  Term 


Cook.  Sir,  are  you  a  Freeholder  of  the  City  of    of  Years,  or  to  you,  and  to  your  Heirs  ? 


London,  of  lo  /.  a  Year  ? 

Mr.  Breiofter.  Yes,  Sir. 

Covk.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Brewfter.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  George  Cooday. 

Mr.  Gooday.  My  Lord,  I  am  no  Freeholder.  (To 
•which  he  was  fworn.) 

CI.  of  Arr.  Abraham  Hickman. 


Mr.  Bickley.  Nay,  I  bought  it  for  ever,  my  Lord. 

L.  C.  J.  7'reby.  Then  you  have  a  Freehold  in  it. 
What's  the  Value  of  it? 

Mr.  Bickley.  Truly  very  little,  my  Lord. 

L.  C.  J.  ^reby.  I  don't  known  any  Body  can 
judge  of  the  Value  of  it  but  yourfelf.  Is  it  worth 
I  o  /.  a  Year  ? 

Mr.  Bickley.  My  Lord,  I  can't  value  it  at  Ten 
Pound  a  Year,  it  never  coft  me  Forty  Pound. 

L.  C.  J.  'frehy.    Then  for  Eftate  you  are  well 


Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of    enough,  but  for  Value  you  are  a  little  under. 


London,  of  lo  /.  a  Year? 

Mr.  Hickman.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand-Jury  that  found 
the  Bill  againfl  me  ? 

Mr.  Hickman.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  George  Groove. 

Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of 
London,  of  i  o  /.  a  Year  ? 

Mr.  Gro've.  Yes,   Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Gro've.  No,  Sir. 

Cook.  I  challenge  you. 

CI.  of  Arr.  Nathanael  IVyerfden. 

Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of 
London,  of  lo  /.  a  Year? 

Mr.  IVyerfden.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand- Jury  that  found 
the  Bill  againft  me  ? 

Mr.  IVyerfden.  No,  Sir. 

Cook.  I  challenge  you.  My  Lord,  I  defire  to 
know  how  many  I  have  excepted  againft. 

Cl,  of  Arr.  One  and  Thirty, 


CI.  of  Arr.  Thomas  Collins. 

Cook.  I  accept  of  him.     (  He  was  fworn.  ) 

Cl.  of  Arr.  John  Watfon. 

Cook.  I  do  not  challenge  him.  (  He  was  fworn?) 

Cl.  of  Arr.  Benjamin  Hooper. 

Cook.  I  accept  of  him.      C  He  was  fworn.') 

Cl.ofArr.  John  IVells. 

Cook.  Sir,  are  you  a  Freeholder  of  the  City  of 
Lo?idon,  of  I  o  /.  a  Year  ? 

Mr.  irells.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand  Jury  that  found 
the  Bill  againft  me  ? 

Mr.  IVells.  No,  Sir. 

Cook.  I  challenge  you. 

Cl.  of  Arr.  John  Hibbart. 

Cook.  Sir,  Are  you  a  Freeholder  of  the  City  of 
London,  of  i  o  /.  a  Year  ? 

Mr.  Hibbart.  Yes,  Sir. 

Cook.  Were  you  of  the  Grand  Jury  that  found 
the  Bill  againft  me  ? 

Mr.  Hibbart.  No,  Sir. 

Cook.  I  challenge  you. 

Cl.  of  Arr.  Mr.  Cook  you  have  challenged  your 
full  Number.  Call  Daniel  IVr ay.  f  He  was  fworn.) 

Cl, 


1696.  0,B. 


for  High-Treafon. 


741 


CI.  ofArr.  JohnPettit.  QHe  was /worn.')  Cryer 
Countez. 

Henry  Sherbrook. 

Cryer.  One,  ^c. 

CI.  of  Arr.  John  Pettit. 

Cryer.  Twelve  good  Men  and  true,  ftand  toge- 
ther, and  hear  your  Evidence. 

The  Names  of  the  Twelve  fworn  are  as  follows : 


Henry  Sherbrook, 
"John  Cul/iim, 
Thomas  Sbaiv, 
Richard  Hung, 
John  Cooper, 
Jonath.  Alicklethivait, 


(John  Wolfe, 
'J'homas  Collins, 
John  IVatfon, 
Benjamin  Hoofer, 
Daniel  IVr ay,  and 
John  Pettit. 


CI.  of  Arr.  Cryer,  Make  Proclamation. 

Cryer.  O  Yes,  If  any  one  can  inform  my  Lord, 
the  King's  Juftices,  the  King's  Serjeant,  the  King's 
Attorney-General,  or  this  Inqueft  now  to  be  ta- 
ken of  the  High-Trealbn  whereof  Pf'^^r  Cook,  the 
Prilbner  at  the  Bar  ftands  indifted,  let  them  come 
forth  and  they  (hall  be  heard,  for  the  Prilbner  now 
ftands  at  the  Ear  upon  his  Deliverance,  and  all  o- 
thersthat  are  bound  by  Recognizance  to  give  Evi- 
dence againft  the  Prifbner  at  the  Bar,  let  them 
come  forth,  and  give  their  Evidence,  or  they  for- 
feit their  Recognizance. 

L.  C.  J.  Ireby.  You  muft  make  Room  for  thole 
Twelve  Gentlemen  that  are  fworn,  that  they  may 
be  at  ealci  and  for  thole  that  are  not  fworn,  their 
A.ttendance  may  be  fpared. 

CI.  of  Arr.  Peter  Cook.  Hold  up  thy  Hand. 
f  Which  he  did.  J  Gentlemen  you  that  are  fworn, 
look  upon  the  Prilbner,  and  hearken  to  his  Caule. 
He  ftands  indided  in  London,  by  the  Name  oi  Pe- 
ter Cook,  late  of  London,  Gentleman  ;  For  that 
whereas  an  open  and  notorioufiy  publick  and  moft 
ftiarp  and  cruel  War,  for  a  great  while  hath  been, 
and  it  is  by  Land  and  by  Sea,  carried  on,  and  pro- 
lecuted,  by  Lewis  the  French  King,  againft  the 
moft  Serene,  moft  Illuftrious  and  moft  Excellent 
Prince,  our  Sovereign  Lord  JVilliam  the  Third,  by 
the  Grace  of  God,  of  England,  Scotland,  France, 
and  Ireland,  King,  Defender  of  the  Faith,  ^c. 
All  which  time,  the  laid  Le'-xis  the  French  King, 
and  his  Subjeds,  were,  and  yet  are  Foes,  and  E- 
nemiesofourfaidLord  the  King  that  now  is,  IFil- 
Uam  the  Third,  and  his  Subjedls,  he  the  laid  Pe- 
ter Cook,  a  Subjeft  of  the  faid  Lord  the  King  that 
now  is,  of  this  his  Kingdom  of  England,  well 
knowing  the  Premiffes,  not  having  the  Fear  of 
God  in  his  Heart,  nor  weighing  the  Duty  of  his 
Allegiance,  but  being  moved,  and  feduced  by  the 
Inftigation  of  the  Devil,  as  a  falfe  Tray  tor  againft 
the  laid  moft  Serene,  moft  Mild,  and  moft  Excel- 
lent Prince,  our  Sovereign  Lord,  IVtlliara  the 
Third,  now  YCmgoi England,  his  Supreme,  True, 
Rightful,  La-ivfiil,  and  undoubted  Lord,  the  Cor- 
dial Love,  and  true,  and  due  Obedience,  Fideli- 
ty, and  Allegiance,  which  tvery  Subject  of  the 
laid  Lord  the  King  that  now  is,  towards  him  our 
laid  Lord  the  King,  Ihould  bear,  and  of  Right  is 
bound  to  bear,  withdrawing,  and  utterly  to  ex- 
tinguilh.  Intending,  and  Contriving,  and  with  all 
his  Strength,  purpoling,  and  defigning  the  Govern- 
ment of  this  Kingdom  oi' England,  under  him  our 
faid  Lord  the  King  that  now  is  of  Right  duly,  hap- 
pily, and  very  well  eftabliftied  altogether  to  fub- 
vert,  change,  and  aker,  and  his  Faithful  Subjeds, 


and  the  Freemen  of  this  Kingdom  of  England,  in- 
to intollerable,  and  milerable  Servitude  to  the  a- 
forefaid  French  King  to  fubdue,  and  enthral  j  the 
Firft  Day  of  July,  in  the  Seventh  Year  of  the 
Reign  of  our  laid  Lord  the  King  that  now  is,  and 
divers  Days,  and  Times,  as  well  before  as  after, 
at  Londmi,  in  the  Parilh  of  St.  Peter  ConiLil,  in  the 
Ward  of  Lime-ftrect,  Falfcly,  Malicioufly,  Dcvil- 
ilhly,  and  Traiteroufly  did  Compals,  Imagine,  and 
Contrive,  Purpole,  and  Intend,  our  laid  Sove- 
reign Lord  the  King  that  now  is,  then  his  Supreme, 
True,  Rightful,  and  Lawful  Lord,  of  and  from 
the  Regal  State,  'I'itle,  Honour,  Power,  (  rown, 
Empire,  and  Government  of  this  Kingdom  of  Eng- 
land, to  depofe,  caft  down,  and  utterly  deprive, 
and  the  laine  our  Lord  the  King  to  Death,  and  fi- 
nal Deftruftion  to  bring,  and  the  aforelaid  Lewis 
the  French  King,  by  Armies,  Soldiers,  Legions, 
and  his  Subjects,  this  Kingdom  of  England  to  in- 
vade, fight  with,  conquer  and  fubdue,  to  move, 
incite,  procure  and  affift,  and  a  milerable  Slaugh- 
ter among  the  Faithful  Subjects  of  our  laid  Lord 
King  William,  throughout  this  whole  Kingdom  of 
England,  to  Make,  and  Caule.  And  further.  That 
the  laid  Peter  Cook,  during  the  War  aforelaid,  to 
wit,  the  aforelaid  firft  Day  of  July,  in  the  le- 
venth  Year  abovelaid,  and  divers  other  Davs  and 
Times,  before  and  after,  at  London  aforefiid,  in 
the  Parilh  and  Ward  aforelaid,  to  the  laid  Foes, 
and  Enemies  of  the  lame  our  Lord  the  King,  did 
adhere,  and  was  affifting :  And  his  aforefaid  moft 
wicked,  and  devililh  Trealbns,  and  Traiterous 
Compafings,  Contrivances,  Intentions,  and  Pur- 
poles  aforelaid,  to  fulfil,  perfecfl,  and  bring  to  Ef- 
fect, and  in  Prolecution,  Performance,  and  Exe- 
cution of  that  traiterous  adhering,  he  the  laid  Pe- 
ter Cook,  as  luch  a  falle  Traytor,  during  the  War 
aforefaid,  to  wit,  the  lame  firft  Day  ofjuh,  in 
the  Year  abovelaid,  at  London  aforefaid,  in  the 
Parilh,  and  Ward  aforelaid,  and  divers  other  Days, 
and  Times,  as  well  before  as  after,  there  and  elie- 
where  in  loj.'fl'o?;  aforelaid,  fallely,  malicioufly,  ad- 
viledly,  lecretly,  and  traiteroufly,  and  by  Force, 
and  Arms,  with  one  Robert  Cbczrnock,  Sir  John 
Friend,  and  Sir  Willi  am  Perkins,  Knights,  (which 
laid  Robert  Charncck,  Sir  John  Friend,  and  Sir  Wil- 
liam Perkins,  were  lately  leverally  duly  Convicted, 
and  Attainted  of  High-Trealbn,  in  Contriving  and 
Conlpiring  the  Death  of  our  laid  Lord  the  King 
that  now  is  )  and  with  divers  other  falle  Traytors 
to  the  Jurors  unknown,  did  meet,  propole,  treat, 
confulr,  conlent,  and  agree  to  procure  from  the  a- 
forelaid  Lewis  the  French  King,  of  his  Subjedts, 
Forces,  and  Soldiers,  then,  and  yet  Foes,  and  E- 
nemies  of  our  laid  Sovereign  Lord  William,  now 
King  of  England,  iSc.  great  Numbers  of  Soldiers 
and  Armed  Men,  this  Kingdom  of  England  to  In- 
vade and  Fight  with,  and  to  Levy,  Procure,  and 
Prepare  great  Numbers  of  Armed  Men,  and 
Troops,  and  Legions  againft  our  laid  Lord  the 
King  that  now  is,  to  rile  up  and  be  formed,  and 
with  thofe  Foes  and  Enemies,  at  and  upon  luch 
their  Invafion  and  Entry  within  this  Kingdom  of 
England,  to  join  and  unite.  Rebellion  and  War 
againft  our  laid  Lord  the  King  that  now  is,  within 
this  Kingdom  of  England,  to  make,  levy,  and 
carry  on ;  the  lame  our  Lord  the  King  lb,  as  afore- 
faid, to  Depole,  and  him  to  Kill  and  Alurther  : 
And  further,  with  the  laid  fflle  Traytors,  the  lame 
firft  Day  of  July,  i"  '^he  Year  abovelaid,  at  Lon- 
don aforefaid,  in  the  Parifli  and  W^ard  aforelaid, 

traiteroufly 
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trakero\inv  did  confult,  confent,  and  agree  to  fend 
the  aforelaid  Robert  Ckarmck  as  a  Meflenger  trom 
him 'the  laid  Peter  Cook,  and  the  lame  other  Trai- 
tors as  far  as,  and  into  the  Kingdom  of  Fr-iJice, 
in  Parts  bevond  the  Seas,  unto  Jdnies  the  Second, 
late  Kintr  of  Enghmd,  to  propofe  to  him,  and  to 
rcnueft  him  to  obtain  from  the  aforefaid  /r«/r/:» 
Kin^  the  aforelaid  SoLiiers  and  Armed  Men  tor 
the  Invafion  atorelaid  to  be  made,  and  Intelligence 
and  Notice  of  fuch  their  traiterous  Intentions  and 
Adherings,  to  the  faid  late  King  James  the  Se- 
cond   and  the  laid  other  Foes  and  Enemies,  and 

their' Adherents,  to  gi\e  and  fhew,  and  them   to 

inform  of  other  Things,  Particulars,  and  Circum- 

ftances  thereunto  referring,  for  the  Affiftance,  A- 

nimatinc.,  Comforting,  and  Aid  of  the  faid  Foes 

and  Enemies  of  the  CM  Lord  the  King  that  now 

is  in  die  War  aforefaid  :  And  to  ftir  up  and  pro- 
cure thole  Foes  and  Enemies  the  readilier,  and 

more  boldly,  this  Kingdom  of  England  to  in- 
vade i  the  Trealbns,  and  traiterous  Contrivances, 

Compaflings,  Imaginings,  and  Purpofes  of  the  laid 

Peter  Cook  aforelaid,  to   perfeft  and  fulfil  ;  alio 

the  fame  firft  Day  of  July,  in  the  Seventh  Year 

abovefaid,  at  Lcndon  aforelaid,  in  the  Parilh  and 

Ward  aforefud,  He  the  faid  Peter   Cook,  divers 

Horfes,  and  very  many  Arms,  Guns,  Muskets,  Pi- 

ftols,  Rapiers,  and  Swords,  and  other  Weapons, 

Ammunition,  and  Warlike  Matters,  and  Military 

Inftruments,    follely,    malicioufly,    fecretly,  and 

traiteroufly,  did  obtain,    buy,    gather  together, 

and  procure  ;  and  to  be  bought,  gathered  toge- 
ther, obtained  and  procured,  did  caufe  and  in  his 
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Allegiance,  the  firft  of  7«^7  i"  the  Seventh  Year 
of  the  King's  Reign,  did  compafs  and  intend  to 
depofe  and  deprive  the  King  of  the  Title,  Ho- 
nour, and  Dignity  of  the  Imperial  Crown  of  this 
Realm,  and  likewife  to  put  the  King  to  Deati^, 
and  did  adhere  to  the  King's  Enemies  •  and  to 
fulfil  thefe  Treafcns,  he  did  conlult  with  Lbarncck, 
and  leveral  other  Traitors  who  were  mentioned 
ilierej  ilnd  fome  of  whom  have  been  found  guilty 
of  Treafon,  and  executed  for  it,  to  lend  over  to 
the  lite  King  Javiies,  to  perlwade  the  French  King 
ro  lend  over  Soldiers  and  Arms  to  invade  this 
Kingdom,  and  to  raile  an  Infljrredtion  and  P>.e- 
bellion  in  it,  and  to  deprive  and  put  the  King  to 
Death,  and  ro  compleat  thele  Trealons,  it  fur- 
ther lets  forth,  1  hat  the  Prifoner  at  the  Bar  did 
provide  feveral  Anns  and  Horles,  and  this  is  laid 
to  be  againft  the  Duty  of  his  Allegiance,  againfc 
the  King's  Peace,  Crown  and  Dignity,  and  againft 
the  Form  of  the  Statute  in  that  Calc  made  and 
provided  ;  to  this  he  has  pleaded  not  guilty,  and 
for  Trial  put  himfelf  upon  the  Country,  and. 
Gentlemen,  if  we  prove  thele  Fadls  laid  in  the 
Indictment,  its  your  Duty  to  find  him  guilty. 

Mr.  Att.  Gen.  May  it  pleale  your  Lordfhip, 
and  you,  Gentlemen  of  the  Jury,  the  Prilbnerat 
the  Bar  ftands  indidtcd  for  High-Trealbn. 

Cook.  My  Lord  Chief  Juftice,  if  your  Lordftiip 
pleafes,  before  the  Witneffes  are  examined  againft 
me,  I  intreat  you  that  they  may  not  be  both  in 
Court  together,  that  one  may  not  hear  what  the 
other  fwears,  tho'  I  fuppofe  it  is  the  lame  thing  - 
for  they  have  been  together  both  now  and  the 


Cuftodv  had,  and  detained  to  tliat  Intent,  to  ule 
the  fanie  in  the  laid  Invalion,  War,  and  Rebelli- 
on againft  our  laid  Lord  the  King  that  now  is, 
him  our  faid  Lord  the  King,  of  and  from  the  Re- 
gal State,  Crown  and  Government  of  this  King- 
dom of  England,  to  depofe,  caft  down,  and  de- 
prive, and  him  to  Kill  and  Murther  ;  and  theDe- 
figns,  Intentions,  and  ail  the  Purpoles  of  him  the 
faid  Peter  Cook  aforefaid,  to  fulfil,  perfed,  and 
fully  to  bring  to  effecl:,  againft  the  Duty  of  his 
Allegiance,  and  againft  the  Peace  of  oar  faid  So- 
vereign Lord  that  now  is,  his  Crown  and  Dignity, 
as  alio  againft  the  Form  of  the  Statute  in  fuch 
Cafe  made  and  provided. 

Upon  this  Indictment  he  has  been  arraigned, 
and  thereunto  has  pleaded  not  Guilty,  and  for  his 
Trial  hath  put  himlcif  upon  God  and  his  Coun- 
try, which  Country  you  are,  your  Charge  is  to 
inquire  whether  he  be  guilty  of  the  High-Trea- 
fon  whereof  he  ftands  Indidied,  or  not  guilty  ;  if 
you  find  him  guilty,  you  are  to  inquire  what  Goods 
or  Chattels,  Lands  or  Tenements,  he  had  at  the 
Time  of  the  High-Trealbn  committed,  or  at  any 
Time  fince ;  if  you  find  him  not  guilty,  you  are 
to  inquire  whether  he  lied  for  it ;  if  you  find  that 
he  fled  for  it,  you  are  to  inquire  of  his  Goods  and 
Chattels  as  if  you  had  found  him  guilty  ;  if  you 
find  him  not  guilty,  nor  that  he  did  fly  for  it, 
you  arc  to  fay  lb,  and  no  more,  and  hear  your 
Evidence. 

Mr.  Mompejpjji.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  that  are  fworn,  this  is  an  In- 
duStment  for  High-Trealbn  againft  Peter  Cook,  the 
Priibner  at  the  Bar,  and  the  Indidment  lets  forth, 
That  whereas  there  has  been  an  open  and  cruel 
"War  for  a  long  Time,  and  ftill  is  between  his  Ma- 
jefty  King  JVtUiam,  and  the  French  King,  the 
PriibacK  at  the  Bar  not  weighing  the  Duty  of  his 


laft  Day. 

L. C.  J.  'I'rehy.  Mr.  Ccok.  I  niuft  tell  }ou  it  is 
not  necelfary  to  be  granted  for  asking ;  for  we 
are  not  to  dilcourage,  or  caft  any  Sulpicion  upon 
the  \\  itnelTes,  when  there  is  nothing  made  out 
againft  them  ;  but  it  is  a  Favour  that  the  Court 
may  grant,  and  does  grant  Ibmetimes,  and  now 
does  it  to  you  ;  though  it  be  not  of  neceffity  : 
They  fhall  be  examined  apart,  but  at  prelent  this 
is  not  the  Time  of  Examination  ;  for  the  King's 
Council  are  now  to  open  the  Evidence  before  they 
examine  the  Witnelfes  j  but  when  the  Time  comes 
for  the  Witnelfes  to  be  called  and  examined,  the 
Court  will,  in  favour  to  you,  take  care  that  your 
Rcqueft  be  complied  with. 

Mr.  Att.  Gen.  May  it  pleale  your  Lordftiip,  the 
Priibner  ftands  indided  for  High-Trealbn,  in 
compafTing  and  imagining  the  Death  and  Deftru- 
dion  of  his  Majefty,  and  likewile  in  adhering  to 
his  Majefty 's  Enemies,  thele  are  the  Trealbns 
Ijjecified  in  the  Indidment :  The  Overt-Ads  that 
are  laid  to  prove  thele  Trealbns  are.  That  he  with 
feveral  other  Traitors,  named  in  the  Indidment, 
did  meet  and  confult,  and  agree  to  fend  over 
Charnock  into  Frnnce,  to  invite  tiie  French  King 
to  make  an  Invafion  upon  the  Kingdom,  and  did 
provide  Arms  for  that  Purpole. 

Gentlemen,  the  Nature  of  the  Evidence  that 
you  will  have  produced  to  prove  the  Priibner 
guilty  of  thefe  Trealbns  lies  thus :  It  will  appear 
to  you  that  there  has  been  for  fome  Time  a  Con- 
Ipiracy  carried  on  by  leveral  Traitors,  and  wick- 
ed Perlbns,  to  lubvert  the  eftablilhed  Govern- 
ment of  this  Kingdom,  and  dcftroy  the  Conftitu- 
tioii  of  England,  by  a  foreign  Invafion  of  the 
French.  You  will  hear  that  this  Confpiracy  was 
laid  wide,  and  confifted  of  leveral  Parts,  one  Pare 
\va.s  that  of  Ajfaffmating  his  Majefty 's  Royal  Pcr- 
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ion,  and  that  was  to  be  done  firft,  as  a  Prepara- 
tion and  Encouragement  to  the  French  to  invade 
theKingdom  :  The  other  Part  was  the  inviting  the 
French  King  to  invade  us,  and  the  Prifbner  at  the 
Bar  is  arculed  of  being  concerned  in  that  Part 
tliat  relates  to  the  Invafion  of  this  Kingdom,  by 
a  French  Power  ;  and  though  it  may  be  the  other 
Part,  that  of  Affaffinating  the  King,  be  the  black- 
eft  Part  of  the  Confpiracy,  yet  if  the  Priibner  at 
the  Bar  has  been  ingaged  in  the  inviting  a  Foreign 
Power  to  invade  the  Kingdom,  my  Lords,  the 
Judges,  will  tell  you,  in  Point  of  Law,  that  is  as 
much  an  Overt-Adl  of  the  compafling  the  De- 
ftrudiiion  of  the  King  and  the  People  of  England^ 
and  the  Subverfion  of  our  ancient  good  Conftitu- 
tion,  as  if  he  had  been  concerned  immediately  in 
the  other  Part,  the  AfTafTination. 

But  now.  Gentlemen,  that  the  Prifbner  was 
ingaged  in  inviting  the  French  to  invade  us,  you 
will  hear  proved  by  leveral  WitnefTes,  that  there 
having  been  a  Defign  laft  Year,  juft  before  his 
Majefty  went  to  Flanders^  to  expoie  his  own  Pcr- 
fbn  for  our  Protedion,  and  the  Protedlion  of  the 
Liberties  of  Europe^  there  was  a  Confpiracy  to 
Murder  him  before  he  went  to  Flanders,  which, 
it  fcems,  they  were  not  ripe  for  them  ;  but  im- 
mediately after  he  v/as  gone  to  Flanders,  \on  will 
hear  there  were  formal  Meetings  of  feveral  Gen- 
tlemen and  Perfbns  of  Quality,  among  whom  the 
Prifbner  at  the  Bar  was  one  :  There  was  a  Meet- 
ing in  May,  laft  Year,  after  the  King  was  gone  to 
Flanders  ;  and  this  was  at  the  Old  King's-Head  in 
Leaden-Hall-Street ;  and  there  were  prefent,  my 
Lord  of  Aylesbury,  my  Lord  Montgomery,  Sir 
William  Perkins,  Sir  John  Friend,  Mr.  Charnock, 
(all  which  Three  laft  have  fuffered  the  Punifhment 
of  the  Law  for  their  Treafbn  already  ;  )  and 
there  were  alfb  Mr.  Cook,  the  Prifoner  at  the  Bar, 
Mr.  Porter  and  Mr.  Goodman  ;  thefe  Men  did  meet 
together,  to  confider  of  the  beft  Ways  and  Means 
of  encouraging  and  inviting  the  French  King  with 
an  Armed  Force  to  invade  this  Kingdom  ;  they 
confidered  that  that  was  a  proper  Opportunity, 
and  did  treat  of  feveral  Arguraents  that  might 
perfwade  to  it  :  Firft,  that  the  King  was  gone  to 
Flanders,  and  fb  was  not  in  Perfbn  here  to  defend 
us ;  and  that  the  Troops,  to  make  good  fuch  De- 
fence, were  in  a  great  meafure  drawn  thither,  to 
aflift  the  Allies  againft  the  French  Power  ;  they 
did  think  likewife,  that  at  that  Time  there  was  a 
great  Difcontent  and  Diflatisfadtion  in  the  Nation, 
though  1  think  in  that  they  were  greatly  miftaken  5 
and  I  believe  and  hope  they  will  always  find  them- 
felves  fb,  to  think  that  the  People  of  England  are 
{6  little  fenfible  of  that  which  is  the  Means  of 
their  Prefervation,  as  to  hearken  to  any  Difcon- 
tents  to  incourage  a  French  Power  to  come  into 
England  to  deftroy  our  Religion  and  Liberties  ; 
that  indeed  they  did  apprehend,  though  they 
were  miftaken,  and  I  believe  they  always  will, 
when  they  go  upon  that  Ground. 

Gentlemen,  Thefe  Perfbns  thinking  this  a  pro- 
per Opportunity,  did  agree  to  fend  a  Meflenger 
into  France  upon  this  Meftage,  To  go  to  the  late 
King  James,  and  perfwade  him  to  defire  and  pre- 
vail with  the  FrenchYJmg  to  aflift  him  Ten  Thou- 
fand  Men,  8000  Foot,  1000  Horfe,  and  1000 
Dragoons ;  and  to  incourage  him,  they  promifed 
their  Afl^ftance  here,  as  fbon  as  he  came  over  j 
and  undertook,  that  between  them,  they  could 
furnifh,  and  would  raife  2000  Horfe  to  meet  him 
at  his  Landing,  and  join  upon  fuch  an  Invafion. 
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Gentlemen,  At  this  Meeting  this  was  agreed 
upon  by  all  that  were  there,  whereof  the  Prifbner 
was  one  ;  and  they  did  agree  to  fend  Mr.  Char- 
nock, (who  has  fince  been  executed,  and  a  prin- 
cipal Incourager  of  the  Defign,  and  Ador  in  it ;) 
he  was  the  MelTcnger  that  was  appointed  to  go 
upon  this  Errand,  and  Mr.  Charnock  was  refolved 
to  go,  but  defired  another  Meeting  of  thefe  Gen- 
tlemen, to  know  if  they  continued  in  their  for- 
mer Refblution,  that  he  might  ha\e  all  the  A€- 
fiirance  that  was  reafbnable  to  give  the  Frcich 
King  Incouragement  to  make  the  Invafion  :  Ac- 
cordingly another  Meeting  was  had  of  moft  of 
the  fame  Perfons  that  were  at  the  Meeting  before ; 
particularly  the  Prifbner  at  the  Bar  was  at  that 
Second  Meeting,  which  was  in  Covent-Garden  at 
one  Mrs.  Mount  joy  i,  who  keeps  a  Tavern  next 
Door  to  Sir  John  FenimcKs,  Lodgings  j  there  they 
met  upon  the  fame  Defign,  and  upon  Confulta- 
tion  had,  and  the  (^ueftion  ask'd,  they  did  agree 
to  continue  in  the  former  Relblution,  and  upon 
that  immediately  Mr.  Charnock  went  into  France 
to  fbllicit  Forces  from  thence  to  in\ade  us ;  but 
it  happened,  as  it  feems,  that  the  French  King's 
Forces  were  otherwife  imployed,  {o  that  he  cou'd 
not  fparc  fb  many  at  that  Time ;  and  this  Return 
was  brought  by  Charnock  to  the  Gentleinen  that 
iinployed  him  ^  that  he  had  fpoke  with  the  late 
King,  who  gave  him  that  Anfwer,That  the  French 
King  cou'd  not  fpare  fo  many  Men  at  that  Time, 
but  he  thank'd  them  for  their  Kindneis. 

Gentlemen,  This  will  be  the  Nature  of  ouf 
Evide'ice,  to  fhow,  that  the  Prifbner  at  the  Bar 
was  concerned  in  that  Part  of  the  Confp'ncy 
which  relates  to  the  French  Invafion  ;  and  if  he 
be  guilty^  of  that,  in  point  of  Law,  he  is  as  mUch 
guilty  of  the  Confpiracy,  to  depofe  and  murder 
the  King,  as  if  he  had  been  concerntd  in  the  o- 
ther  Part  of  Affafllnating  his  Royal  Perfbn  ;  and  I 
believe  no  Body  can  think  that  thofe  that  were  to 
adt  in  the  Affaflination,  wou'd  have  atteinpted  to 
ingage  in  fiich  a  defperate  Defign,  if  it  had  not 
been  for  the  Encouragement  of  the  French  Inva- 
fion that  was  to  fecond  them  afterwards  if  they 
fiicceeded  ;  fb  that  no  Body  can  extenuate  the 
Crime  of  the  Invafion,  becaufe  as  to  the  Horrid- 
nefs  of  the  Attempt,  it  is  lefs  Black  than  the 
other  ;  they  are  both  Crimes  of  a  very  high  Na* 
ture,  and  equally  Hig,h-Treafbn  j  and  if  we  prove 
the  Prifoner  guilty  of  this  Part,  we  hope  you  will 
find  him  guilty. 

Mr  Soil  Gen.  My  Lord,  we  will  call  our  Wit- 
neffes  and  prove  the  Matter,  as  it  has  been  open- 
ed.    Call  Captain  Porter  and  Mr.  Goodman. 

Mr.  Serj.  Darnal.  Now,  my  Lord,  we  muft  de- 
fire  that  that  may  be  done  which  our  Client  de- 
fired before,  and  which  your  Lordfh:p  was  fa- 
vourably pleafed  to  promife,  that  the  WitnefTes 
may  be  examined  a-part. 

L.  C.  J.  ^reby.  Let  it  be  fb :  Who  do  you  be- 
gin with  ? 

Mr.  Soil.  Gen.  Wc  begin  with  Captain  Porter^ 
my  Lord. 

L.  C.  J.  ^reby.  Then  let  Mr.  Goodman  with- 
draw. 

Mr.  Baker.  Let  Mr.  Goodman  go  up  Stairs,  and 
we  will  call  him  prefently. 

Mr.  Soil.  Gen.  Swear  Captain  Porter :  (which 
was  done.)  Captain  Porter,  Do  you  know  Mr, 
Cook,  the  Prifbner  at  the  Bar  ? 

Capt,  Porter.  Yes,  my  Lord. 

Mr. 
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Mr.  So/l.  Gen.  Do  you  remember  a  Meeting  of 
Ibme  Gentlemen  at  the  Kings-Head-'ita've-ni  in 
Leaden-HdU-Jireet. 

Capt  Porter.  Yes,  I  do,  Sir. 

Mr.  Soil.  Gen.  Then  pray  give  an  Account  of 
the  Company  that  were  there,  the  Time  when, 
and  what  pais'd. 

Capt.  Porter.  My  Lord,  tlie  laft  Year  we  had 
two  Meetings  j  the  Firft  was  in  May.,  the  other 
was  the  latter  End  of  May,  or  the  Beginning  of 
June  ;  the  Firft  was  at  the  Kings-Head  in  Leadmi- 
'Hall-ftreet ;  there  were  my  Lord  of  Aylesbury,  my 
Lord  Montgomery,  Sir  John  Fenwick,  Sir  John 
Friend,  Sir'/Villiam  Perkins,  Mr.  Charnock,  Mr. 
Cook  and  my  felf ;  Mr.  Goodman  came  in  after 
Dinner  ;  at  this  Meeting  it  was  confulted  which 
was  the  beft  Way  and  the  quickeft  to  reftore 
Kint'  James,  and  haften  his  Return  into  England ; 
feveral  Difcourfes  and  Propolals  there  were  ;  at 
laft  it  was  agreed  to  fend  Mr.  Charnock  to  the  late 
King  to  borrow  of  the  French  King  Ten  Thou- 
land  Men,  8000  Foot,  1000  Horfe,  and  1000 
Dragoons,  to  be  fent  over  into  England  to  aflift 
the  King's  Reftoration.  Says  Mr.  Charnock  there- 
upon, this  the  King  can  do  without  your  lending, 
and  I  would  not  go  upon  a  foolifh  Errand.  \\'hat 
will  you  do  to  afTift  in  this  Matter  ?  The  Compa- 
ny defired  him  to  promife  King  James,  that  if 
he  would  iend  Word  when  he  Landed,  and  where, 
they  wou'd  be  fure  to  meet  him  at  his  Landing 
with  a  Body  of  2000  Horfe. 

Mr.  Att.  Gen.  Was  the  Prilbner  at  the  Bar  in 
the  Company,  and  prefent  at  this  Refblution  ? 

Capt.  Porter.  Yes,  he  was. 

Mr.  Att.  Gen.  Did  all  the  Company  agree  to 
it? 

Capt.  Porter.  Yes,  they  did. 

Mr.  Att.  Gen.  What  Signs  were  there  of  their 
Agreement  ?  Did  they  ftand  up  feverally  and  de- 
clare their  Agreement,  or  how  ? 

Capt.  Porter.  My  Lord  of  Ayleshury  and  Sir 
John  Femvick  did  rile  up,  and  defired  Captain 
Charnock,  that  he  would  go  upon  this  Errand  : 
And  when  the  Queftion  was  ask'd  feverally  of  all 
there  prefent  by  Mr.  Charnock,  whether  he  might 
alTure  the  King  of  what  they  had  told  him  ? 
Every  one  faid  yes,  you  may  ;  and  Mr.  Cook 
kneel'd  indeed  upon  a  Chair,  and  faid.  Yes,  you 
may. 

Mr.  Att.  Gen.  Did  he  give  his  Confent  to  it  ? 

Capt.  Porter.  Yes,  he  anfwered  in  thofe  very 
Words. 

Mr.  Soil.  Gen.  Do  you  remember  any  Meeting 
of  any  Company  at  Mrs.  Mount jofs  ? 

Capt.  Porter.  Yes,  that  was  a  fecond  Meet- 
ing. 

Mr.  Soil.  Gen.  Pray  tell  my  Lord  and  the  Jury, 
how  you  came  to  meet  there  then,  what  Compa- 
ny were  there,  and  what  pais'd. 

Capt.  Porter.  Mr.  Charnock  defired  another 
Meeting,  to  fee  if  the  Gentlemen  kept  to  their 
former  Refolution  ;  and  we  met  at  Mrs.  Mount- 
joy's  eight  or  ten  Days  after,  and  there  were  moft 
of  the  Company  that  was  at  the  firft  Meeting, 
and  there  all  that  were  prefent  did  affure  Mr. 
Charnock  that  they  kept  to  their  firft  Relblution, 
and  wou'd  abide  to  what  was  agreed  upon  at  the 
former  Meeting. 

Mr.  yjtt.  Gen.  Who  were  prefent  at  the  fecond 
Meeting  ? 

Capt.  i^ortcr.  The  Prilbner  at  the  Bar  was  there 
at  that  fecond  Meeting. 


Mr.  Att.  Gen.  What  was  that  fecond  Meeting 
for,  do  you  lay  ? 

Capt.  Porter.  It  was  to  give  Mr.  Charnock  Aftu- 
rance,  that  we  were  agreed  to  ftand  by  the  Re- 
lblution taken  at  the  firft  Meeting. 

Mr.  Att.  Gen.  What  did  Mr.  Charnock  do  after- 
wards ? 

Capt.  Porter.  I  went  away  from  them  ;  there 
was  Sir  iniliam  Perkins,  Sir  John  Friend  and 
Captain  Charnock  went  to  the  ^een's-Head  Ta- 
vern in  Fleet-fireet,  and  Captain  charnock  told  me 
he  wou'd  go  in  two  or  three  Days,  and  I  believe 
did  fo. 

Mr.  Att.  Gen,  When  did  you  fee  him  after- 
wards } 

Capt.  Porter.  When  I  was  a  Prilbner  upon  the 
Account  of  the  Riot  in  Drmj-Lane ;  about  two 
or  three  Days  after  I  came  to  Newgate  he  came 
to  fee  me,  and  laid  he  had  been  in  France  ;  and 
that  King  James  thank'd  us  for  our  kind  Offer, 
but  the  French  King  could  not  fpare  fo  many  Men 
that  Year  ;  and  he  told  me  he  had  been  with  my 
Lord  of  Aylesbury,  and  the  reft  of  the  Gentlemen 
that  had  employ'd  him  to  go  over,  and  had  deli- 
vered them  the  feveral  Melfages  that  he  was  or- 
dered to  from  the  King. 

L.  C  J.  Treby.  Captain  Porter,  who  were  pre- 
fent at  the  fecond  Meeting,  do  you  lay  ? 

Capt.  Porter.  My  Lord  of  Aylesbury,  Sir  John 
Friend,  Sir  William  Perkins,  Captain  Charnock^ 
Mr.  Cook  and  my  felf  ^  I  cannot  tell  whether  my 
Lord  Montgomery,  or  Mr.  Goodman  were  at  that 
fecond  Meeting  or  no. 

Mr.  Att.  Gen.  Capt.  Porter,  I  would  ask  you 
another  Queftion  :  You  were  concerned  in  the 
Alfaflination  with  thofe  other  Perfons  that  ingag- 
ed  in  it ;  Pray  what  Safety  did  you  propofe  to 
your  felves  after  the  Aflaflination  was  over  ? 

Capt.  Porter.  My  Lord,  I  asked  Sir  George 
Barclay  what  we  Ihou'd  do  after  the  Fail  was 
committed :  Says  he,  you  need  fear  nothing,  I 
will  go  away  that  Night,  I  have  a  Ship  ready,  and 
the  King  will  be  Landed  in  five  or  fix  Days  after- 
wards j  if  you'll  but  keep  your  felves  clofe  for 
{b  many  Days,  all  will  do  well. 

Mr.  Soil.  Gen.  If  the  Prilbner  or  the  Council 
will  ask  him  any  Queftions,  my  Lord,  they  may 
do  it. 

Sir  B.  Shower.  Pray  Sir,  can  you  recolle6l  what 
Time  of  Day  this  was  that  this  Debate  and  Relb- 
lution were  had  at  the  Old-Kings-Head  in  Leaden- 
Hall-Street. 

Capt.  Porter.  Truly  Sir  Bartholomew,  I  can't 
tell. 

Sir  B.  Shower.  Pray,  by  what  means  do  you 
recolledt  that  this  was  in  the  Month  of  Alay  ? 

Capt.  Porter.  Becaufe  Capt.  Charnock  was  ab- 
fent  at  the  Bog-lanjern  Riot,  which  was  the 
Tenth  of  June 

Sir.  B.  Shower.  Was  it  not  in  April. 

Capt.  Porter.  No,  Sir  ;  to  the  beft  of  my  Re- 
membrance it  was  in  May. 

Sir  B.  Shower.  What  makes  you  think  it  was 
in  May  rather  than  April  ? 

Capt.  Porter.  1  have  told  you.  Sir,  becaufe  both 
Meetings  were  before  the  Dog-Cavern  Riot,  the 
Tenth  of  June,  and  Mr.  Charnock  was  not  there 
at  that  Time  ;  but  he  told  me  afterwards  he  had 
been  in  France,  and  there  were  eight  or  ten  Days 
Difference  between  the  two  Meetings. 

Mr, 
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Mr.  Att.  Gen.  My  Lord,  if  they  have  done  with 
him,  I  would  ask  him  one  Queftion,  to  fettle 
this  Matter  in  point  of  Time.  Capt.  Porter, 
Was  the  King  gone  to  Flanders  when  you  had 
theft  Meetings  ? 

Capt.  Porter.  The  King  was  gone,  Sir,  before 
the  firft  Meeting. 

Mr.  Att.  Gen.  The  King  did  not  go  till  leveral 
Days  in  Alay  ;  was  Mr.  Goodman  there  ? 

Capt.  Porter.  He  was  at  the  firft  Meeting,  but 
I  can't  tell  whether  he  was  at  the  Second  or  no. 

Mr.  Serj.  Barnal.  Fray  what  Time  was  Mr. 
Goodman  there  at  the  firft  Meeting  ? 

Capt.  Porter.  He  came  up  after  Dinner  at  the 
firft  Meeting. 

Mr.  Baker.  Then  call  down  Mr.  Goodman,  who 
came  in,  and  was  fworn. 

Mr.  Sol.  Gen.  Mr.  Goodman.  Pray  will  you  give 
my  Lord  and  the  Jury  an  Account  what  )ouknow 
of  an  intended  Invafion  upon  this  Kingdom  ;  what 
were  the  Circumftances  of  it,  and  who  were  con- 
cerned In  ir. 

K.r.loodman.  My  Lord,  about  the  Middle  of 
May  laft,  or  thereabouts.  Captain  Porter  fent  to 
me,  and  told  me  there  was  a  Meeting  of  fbme 
Gentlemen  of  our  Acquaintance  at  the  Kings- 
Head  in  Leaden-Hall-Jireet  ;  and  he  defired  me 
that  •  would  be  there,  becaulo  it  was  about  Bu- 
fmefs :  I  told  him  I  did  not  know  whether  I  cou'd 
be  there  at  Dinner  ;  but  however,  I  wou'd  not 
fail  of  coming  thither  after  Dinner  ;  and  accord- 
ingly I  came.  When  I  came  into  the  Houfe,  I 
lent  up  my  Name  to  Capt.  Porter,  and  he  came 
down  and  brought  me  up  Stairs,  and  there  I  faw 
my  Lord  Montgomery,  my  Lord  of  Aylesbury, 
Sir  John  Fenisick,  Sir  IVilliara  Perkins,  Sir  John 
Friend,  Mr.  Charnock,  and  that  Gentleman  at  the 
Bar,  Mr.  Cook  :  When  we  were  there,  the  Dif- 
courfe  was,  that  we  did  think  King  James's  com- 
ing was  retarded,  and  we  wou'd  do  any  thing  to 
facilitate  his  Reftoration. 

Cook.  My  Lord  Chief  Juftice. 

L.  C.  J.  '3'rehy.  What  fay  you,  Mr.  Cook. 

Cook.  My  Lord,  If  your  Lordfliip  pleafes,  I  de- 
fire  the  Jury  may  not  be  talk'd  to  by  any  Body ; 
and  I  underftand  there  are  fbme  talking  with  the 
Jury. 

L.  C.  J.  7'rehy.  Fie  upon  it,  we  will  lay  any 
Body  bv  the  Heels  that  do  fb,  they  muft  neither 
be  difturbed,  nor  inftrucled  by  any  Body. 

Cook.  My  Lord,  I  am  informed  there  wasfbme- 
body  talkmg  to  them,  and  telling  them  this  was 
the  fame  Cafe  with  Sir  John  Friend. 

L.  C.  J.  7'reby.  Do  you  but  fliow  us  the  Man, 
and  we  will  find  another  Place  for  him  ;  we  will 
lend  him  to  the  Gaol,  I'll  affure  you. 

Mr.  Burleigh.  This  Gentleman,  my  Lord,  did 
hear  fuch  a  Difcourfe  to  the  Jury  (pointing  to 
a  Gentleman  there)  who  ftood  up. 

My  Lord,  I  cannot  pofitively  fwear  to  the  Man, 
but  1  did  hear  fome  Difcourfe  that  it  was  the  fame 
Evidence  as  in  the  former  Trial. 

L.  C.  J.  'treby.  If  you  can  fhow  us  who  it  was, 
■we  v/ill  take  Care  to  punifh  him :  I  fuppofe  he 
Hands  Corredted  ;  and  if  we  knew  who  he  was, 
he  ftiou'd  ftand  Committed. 

Mr.  Att.  Gen.  Pray,  Mr.  Goodman,  begin  again, 
and  tell  what  pafs'd  at  that  Meeting,  becaufe  the 
Jury  were  interrupted  from  hearing  by  People's 
buzzing  about  them. 
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Mr.  Goodman.  My  Lord,  When  Captain  Porter 
brought  me  up  into  the  Room,  I  told  you  what 
Gentlemen  I  found  there  ;  after  we  were  fet 
down,  there  was  a  Confultation,  that  confidering 
the  French  King's  Wars  retarded  the  Affair  of 
fending  back  King  James,  and  the  Means  of  re- 
ftoring  him  to  the  Crown,  it  was  fit  we  fhou'd 
find  out  fome  Way  or  Method  to  facilitate  his 
Reftoration,  and  it  was  thought  convenient  to 
have  a  Mcffengcr  to  fend  over  to  King  James 
with  Fropofals  for  that  Purpofe  j  to  this  effeft, 
as  near  as  I  remember.  That  if  King  Jamesco\sdi 
prevail  with  the  Trench  King  to  furnifh  Ten  Thou- 
fand  Men,  whereof  8000  to  be  Foot,  1000  Horfe, 
and  1 000  Dragoons,  we  wou'd  endeavour  to  meet 
him  at  the  Head  of  as  many  Horfe  as  we  cou'd 
raife,  to  fuftain  thofe  Forces  at  their  landing  : 
This  was  debated  in  order  to  come  to  a  Refoluti- 
on  j  and  much  Difficulty  there  was  how  many  the 
Number  fhould  be ;  the  Man  pitched  upon  to  be 
fent,  was  Mr.  Charnock  ;  and  after  fome  Debate, 
how  many  1  houfand  Horfe  could  be  raifed  : 
Says  Mr.  Charnock,  don't  let  me  go  o\er  upon  a 
fooliih  Errand,  but  let  me  know  what  I  have  to 
fay  exactly  :  Thereupon  it  was  concluded  by  all, 
that  Two  Thoufind  Horfe  fhould  be  the  Number 
we  cou'd  promife,  and  the  King  might  depend 
upon  them  ;  and  if  we  brought  more,  fo  much 
the  better ;  and  Sir  John  Friend  fiid,  I  believe 
he  hasfb  many  Friends  here,  that  if  he  came  him- 
felf,  he  might  be  welcome  ;  but  that  we  did  not 
think  fit  to  truft  to  ;  and  no  Bod  ■  wou'd  advife 
any  fuch  thing ;  when  the  Refblution  of  the  Thing 
and  the  Number  was  thus  fixed,  Mr.  Charnock 
ask'd  whether  it  were  with  all  our  Confents  ?  and 
that  he  might  affure  the  King,  that  this  was  our 
Refblution  thereupon  .?  We  all  rofe  up,  and  faid 
to  him,  Tes,  you  may,  yes,  you  may,  every  one 
particularly  ;  and  I  remember  one  Thing  particu- 
larly concerning  the  Prifbner  Mr.  Cook,  That  he 
kneel'd  upon  the  Chair  when  he  faid,  Tes,  you 
may  ;  and  his  Elbov.'s  were  upon  the  Table :  This 
is  all  that  I  know  of  that  Meeting.  There  was 
to  be  another  Meeting,  as  Captain  Porter  told 
me  ;  but  I  had  Bufinefs  in  the  City  ;  but  what- 
foever  he  promifed  on  my  Behalf,  as  to  the  Quota 
of  Men,  I  wou'd  be  fure  to  make  it  good  ;  and  I 
was  not  at  the  fecond  Meeting. 

Mr.  Att.  Gen.  Did  you  fee  Mr.  Charnock  after- 
wards ? 

Mr.  Goodman.  Yes,  I  did,  when  he  came  back  ; 
and  he  told  me  the  Thing  \\as  not  accepted,  for 
the  French  King  cou'd  not  fpare  Men,  and  that  he 
had  been  with  the  feveral  Gentlemen  to  carry 
them  the  Compliments  that  he  had  in  Charge  from 
King  James,  who  returned  them  Thanks  for  their 
good  AfFedlion ;  and  among  the  reft,  he  did  me 
the  Honour  to  return  me  Thanks  too. 

Sir  B.  Sho-jser.  Pray,  Mr.  Goodman,  let  me  ask 
you  a  Queftion  :  When  it  was  that  you  faw  Mr. 
Charnock  after  this } 

Mr.  Goodman.  It  was  in  Arundel-ftreet,  at  his 
Lodgings. 

Sir  B.  Shower.  But  I  ask  you.  Sir,  when  it 
was  ?  Was  it  before  or  after  the  Tenth  of 
June  ? 

Mr.  Goodman.  It  was  after  the  Tenth  o£JuM, 
Sir. 

Sir  B.  Shovjer.  How  long  after,  pray  ? 

Mr.  Goodman.  I  believe  it  was  a  iN.onth  after 
the  Tenth  of  June. 

C  c  c  c  c  §»S 
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Sir  B.  Sbciver.  Did  you  fee  him  here  m  England 
before  Mr.  Porter  was  difcharged  from  the  Riot, 
andcameoucof  A>:t'5^^f.<' 

Mr.  Goodman.  I  believe  I  did  fee  him  before 
Captain  ?orter  was  difcharged,  long. 

Mr.  Serj.  Timial.  Who  were  the  Perfons  that 
were  prefent  at  that  Meeting  ? 

Mr.  Goodman.  My  Lord  Montgomery.,  my  Lord 
of  Aylesbury,  Sir  John  Fenzvick,  S\r  Jolm  Friend, 
Sir  IVtlliam  Perkins,  Mr.  Cbarnock,  Captain  Por- 
ter, and  the  Prifoner  at  the  Bar,  Mr.  Cook. 

Mr.  Serj.  Darnal.  Were  you  at  Dinner  with 
them,  Sir  ? 

Mr.  Goodman.  No,  I  came  in  after  Dinner. 

Mr.  Serj.  Darnal.  Pray  what  Houfe  was  it,  do 
you  fay,  this  Meeting  was  at  ? 

Mr.  Goodman.  It  was  at  the  Kings-Head  in 
Leaden-Hall-ftreet. 

Sir  B.  Slwdcer.  Can  you  tell  what  Day  of  the 

Week  it  was  ?  r  ,    ^^/r      u 

Mr.  Goodman.  No,  nor  the  Day  ot  the  Month. 
Sir.  B.  Shower.  Was  you  ever  in  the  Company 
of  thefe  Gentlemen  at  any  other  Time  ? 

Mr.  Goodman.  No,  this  was  the  only  Time  that 
I  heard  of  this  Confultation  ;  I  was  not  at  the  fe- 
cond  Meeting. 

I  '00k.  If  ycur  Lordfhip  pleafes,  may  I  ask  Mr. 
Goodman  any  Queftions  ? 

L.  C.  J.  'i'reby.  Yes,  by  all  Means  ask  him  what 
you  will. 

Cook.  Mr.  Goodman,  You  are  upon  your  Oath: 
but  did  you  ever  hear  me  fpeak  ten  Words  in 
your  Life  ?  Was  you  ever  in  my  Company  in  any 
Houfe,  before  or  fince  ? 

Mr.  Goodman.  Yes,  Sir;  I  was  in  your  Company 
at  the  Cock  in  Bow-Jireet,  where  you  came  in  ac- 
cidentally, r   ,       r^ 

Cook.  Did  you  ever  hear  me  talk  of  the  Go- 
vernment, or  any  Thing  of  that  Nature  ? 

Mr.  Goodman.  What  the  Difcourfe  was  of,  I 
cannot  particularly  fay,  but  I  am  certain  you  was 
there :  And  as  to  the  Confultation  that  I  now 
fpeak  of,  I  remember  very  well  you  gave  your 
Confent  in  that  Manner  as  I  have  told  the 
Court. 

Mr.  Att.  Gen.  My  Lord,  we  have  done  at  the 
prefent. 

L.  C.  T-  i'reby.  Then,  Brother  Darnal,  what 
fay  you  for  the  Prifoner  ? 

Mr.  Serj  Darnal.  May  it  pleafe  your  Lordfhip, 
and  you  Gentlemen  of  the  Jury  :  I  am  of  Coun- 
fel,  in  this  Cafe,  for  the  Prilbner  at  the  Bar,  Mr. 
Cook,  who  ftands  indidted  of  a  very  great  Offence, 
no  lefs.  Gentlemen,  than  High-Treafon  ;  and  if 
he  be  Guilty,  his  Punifhment  will  be  as  great : 
But  becaufe  the  Puni{hment  and  the  Offence  are 
both  very  great,  the  Law  requires  exadt  pofitive 
Proof,  and  that  by  two  credible  Witneffes.  There 
have  been  two  indeed  that  have  been  produced 
to  you  ;  and  if  you  believe  both  of  them,  after 
■what  we  fiiall  offer  to  )  ou  againft  them  ;  and  if 
what  they  fwear  be  true,  the  Prifoner  is  Guilty  : 
But  if  we  latisfie  you  that  either  of  them  is  not 
to  be  credited,  fo  that  you  do  not  believe  both 
of  them,  he  mufl  be  acquitted. 

There  is  no  doubt.  Gentlemen,  but  there  has 
been  a  Villanous  Horrid  Plot  ;  there  is  no  que- 
ftion  of  it  ;  and  it  was,  as  it  has  been  opened, 
bafely  to  Affaflinate  one  of  the  braveft  Men  li- 
ving ;  and  to  make  the  happitft  People  in  the 
World,  if  they  know  when  they  are  fo,  the  moft 


miferable  People  upon  Earth,  by  bringing  them 
under  French  Tyranny  and  Slavery.  Many  of  the 
Traitors  have  been  brought  to  jufl  Punifhment 
for  this  1  reafon  ;  nay,  they  have  own'd  the  Fact 
at  their  Deaths,  16  that  there  is  no  queflion  of  the 
Truth  of  it  ;  and  therefore.  Gentlemen,  every 
honeft  Man  will  endeavour  to  bring  luch  as  are 
plainly  guilty,  of  luch  an  abominable  Confpiracy, 
to  jufl  Punifhment  ;  but  yet  they  will  be  as  careful 
not  to  let  an  innocent  Man  fuffer  ;  that.  Gentle- 
men every  honefl  Man  will  take  care  of,  and  es- 
pecially luch  as  are  upon  their  Oaths :  It  concerns 
a  Jury  highly  to  be  latisfied,  that  he  is  not  inno- 
cent, whom  they  bring  in  guilty ;  for  it  is  better 
that  Twenty  guilty  Men  Ihould  elcape,  than  one 
innocent  Man  fuffer. 

But,  Gentlemen,  if  my  Brief  be  true,  we  Ihall 
give  you  luch  an  Account  of  one  of  thele  Wit- 
neffes ;  firft,  as  to  the  Man  himlelf ;  that  he  is 
not  a  Man  to  be  credited  as  a  Witnefs  ;  and  then 
befides  that,  as  to  the  Evidence  he  gives  in  this 
Cale  ;  (I  fay,  if  my  Brief  be  true)  it  is  falfe, 
and  we  Ihall  prove  it  fo  ;  and  when  you  have 
heard  our  Evidence,  if  you  are  latisfied  that  one 
of  thefe  Witneffes  is  not  to  be  credited,  or  that 
what  he  fwears  is  not  true,  you  are  to  acquit  the 
Prifoner. 

Gentlemen,  Here  has  been  one  Mr.  Goodman 
produced  as  a  W^itnefs,  one  that  never  was  pro- 
duced before  at  the  Trial  of  any  of  thofe  that 
have  fuffered,  fo  that  the  Truth  of  their  Guilt 
does  not  at  all  depend  upon  his  Evidence,  nor 
does  it  give  any  Credit  to  it.  This  is  this  Gentle- 
man's firft  Entry  upon  this  Stage  ;  and  yet  (if  my 
Brief  be  true)  this  is  not  the  firft  bloody  or  cruel 
Part  that  he  has  ad:ed  ;  for  we  have  a  Record  of 
Convidlion  againft  him,  whereby  it  will  appear  to 
you,  that  he  was  indidted  (for  Endeavouring  to 
poifbn  two  great  Dukes)  for  giving  forty  Guineas 
to  an  Italian  Empirick,  one  Amydei,  and  promi- 
fing  two  Hundred  Pounds  more  when  it  was  effedl- 
ed,  to  poifon  the  late  Duke  of  Grafton,  and  the 
prefont  Duke  of  Northumberhmd  ;  and  we  Ihall 
fhew  you,  that  he  was  convidled  of  it,  and  fined 
a  Thoufand  Pound  for  the  Offence  ;  which,  con- 
fidering  the  Meannels  of  his  Circumftances  at  that 
Time,  was  as  much  as  Twenty  Thoufand  Pounds  j 
for  he  could  as  well  have  paid  Twenty  as  One 
then  ;  and  it  appears  too,  that  Mr.  Goodman  (nay, 
it  will  not  be  denied  by  him  himlelf)  was  in  this 
horrid  Plot  ;  and  he  that  wou'd  be  concern 'd  to 
poifbn  two  Dukes  in  a  Family,  to  which  he  had 

lb  many  Obligations 

Mr.  Goodman.  My  Lord,  I  defire  Leave  to  fpeak 
to  this  Matter  that  the  Serjeant  mentions. 

Mr.  Serj.  Darnal.  Pray,  Sir,  let  me  go  on  ;  you 
may  talk  anon  ;  I  have  foen  the  Copy  of  the  Re- 
cord of  Convidion,  and  have  it  ready  to  pro- 
duce. 

Mr.  At  Gen:  Mr.  Goodman,  be  quiet,  and  ftay 
till  by  and  by  ;  you  will  be  defended,  no  Doubt 
on  it ;  but  in  the  mean  Time  let  them  go  on, 
and  don't  interrupt  them. 

Mr.  Serj.  Darnal.  T  fay,  my  Lord,  he  that 
wou'd  be  concern'd  in  fo  vile  an  Aft,  as  a  Con- 
trivance to  take  away  the  Lives  of  two  great 
Dukes,  (who  were,  in  effcdt,  his  young  Mafters) 
that  he  Ihou'd  go  to  poifon  them  in  a  Family  to 
which  he  had  been  fo  much  obliged  ;  and  then, 
he  that  wou'd  be  concerned  in  fo  horrid  a  Plot  as 
this  was,  to  deftroy  his  Country,  and   take  away 

the 


1696.  O.  B. 


for  High-Treafon. 


the  Life  of  the  King  ;  fiire  It  will  be  no  difficult 
Thing  to  think  that  this  Man  will  not  flick  at  the 
little  Priibner's  Life  at  the  Bar,  efpecially  when 
he  has  fb  great  a  Temptation  to  ity  as  to  fave  his 
own  Life  by  it. 

But  perhaps  fbme  of  you  may  doubt  whether 
it  is  to  lave  his  own  Life  or  no  :  But  I  believe 
there  are  none  of  you  would  give  any  Credit  to 
him,  if  you  thought  io :  Iherefore,  to  fatisfy  you 
of  that  Fadl,  we  fliall  produce  you  Evidence  of 
his  own  Opinion  of  that  Matter,  befide  the  gene- 
ral known  Circumftances  he  lay  under  ^  As,  That 
he  was  long  in  Prifon  before  he  charged  the  Pri- 
fbner  with  any  Thing,  and  the  Priloner  was  at 
Liberty,  went  every  Day  abroad  for  a  Week 
after  Mr.  Cbarnock''&  Trial,  and  never  ablconded 
one  Minute,  but  lived  publickly,  openly  and  vi- 
fibly  to  all  his  Friends,  and  all  Strangers :  But  be- 
fides.  Gentlemen,  that  Mr.  Gcodman  knew  he 
muft  die,  and  juftly  and  deiervedly  for  this  horrid 
Plot  and  Trealon  himfelf ;  and  had  no  other  Way 
left  to  lave  his  Life,but  to  come  in  thus  as  an  Evi- 
dence and  Acculer,  which  we  think  will  fhake  his 
Credit  with  you. 

I  fay,  befides  all  this,  (if  my  Brief  be  true)  we 
fliall  prove  that  he  has  laid  himlelf.  That  either 
he  muft  hang  Peter  Cook,  or  he  muft  be  hang'd 
himlelf  Thus,  Gentlemen,  he  fwears  to  lave  his 
own  Life,  by  taking  away  another's. 
•  This,  Gentlemen,  is  as  to  the  Man  himfelf, 
th?t  he  is  not  to  be  credited.  But  now  further, 
as  to  the  Evidence  that  he  has  given  j  He  tells 
you  that  he  came  into  the  Tavern  in  Leaden-Hall- 
fireet,  and  that  there  he  found  fuch  Company  ;  he 
owns  he  came  in  after  Dinner  ;  and  that  the  other 
Gentleman,  Mr.  Porter,  owns  too  j  he  fays  there 
were  preient  at  this  Meeting,  my  Lord  Montgo- 
mery, my  Lord  oi  Aylesbury,  Mr.  Cook,  and  leve- 
ral  other  Gentlemen  ;  but  (if  my  Brief  be  true) 
•we  fliall  prove  by  three  Wimeffes,  that  he  was 
not  there  till  they  were  gone  ^  and  that  will  make 
an  End  of  all  the  Pretence  of  his  Evidence. 

Mr.  Att.  Gen.  Nay,  then  we  Hiall  never  have 
done. 

Mr.  Serj.  Darnal.  I'll  affure  you,  Sir,  I  have 
the  Names  of  three  Witnelfes  in  my  Brief,  to 
prove  that  my  Lord  of  Aylesbury,  my  Lord 
Montgomery,  and  Mr.  Cook,  were  gone  before  he 
came  in,  tho'  if  any,  or  either  of  them  were  gone, 
it  deftroys  his  Teftimony  ;  and  if  we  prove  this 
to  you,  I  would  be  loth  to  be  one  of  the  Jury 
that  fhould  take  away  the  Prifoner's  Life  upon  this 
Evidence  ;  no,  if  he  were  the  vileft  Man  alive, 
and  much  lefs  the  Life  of  the  Priloner  at  the  Bar; 
for  we  fhall  prove  (ji  my  Brief  be  true)  he  is  a 
Man  of  Morals,  a  Man  of  Virtue,  one  that 
has  a  great  Love  for  his  Country  ;  and  this  we 
fhall  prove  by  Evidence  undeniable,  Perlbns  of 
'Quality  in  their  Country,  fuch  as  ferve  their  Coun- 
try in  Parliament,  as  their  Reprefentatives ;  we 
fhall  fhew  it  by  fbch  Evidence,  that  there  will  be 
no  Room  to  doubt  of  it :  He  is  a  Man  without 
any  Stain  or  Blot  upon  him,  'till  this  Accufation; 
he  is  the  eldeft  Son  of  his  Father,  and  Heir  to  a 
great  Eftate  ;  his  Father  is  a  great  Officer,  and  a 
great  Getter  under  this  Government,  and  can  it 
be  imagin'd,  or  believ'd,  that  fuch  a  Man  would 
be  guilty  of  the  worft  of  Trealbns,  to  deftroy 
the  Religion  he  profcffes,  to  overturn  the  State, 
to  ruin  his  own  Eftate,  himfelf  and  his  Pofterity, 
which  muft  be  the  Confequence  of  it  ?   Nay,  if 
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two  good  Witnelfes  cou'd  be  produced  to  tcftify 
It,  and  if  we  had  not  had  fo  much  to  take  off  the 
Credit  of  Goodman,  I  cou'd  hardly  believe  it  of 
any  Man  that  was  in  his  right  Senfes  ;  he  muft 
have  been  a  Mad-man  if  he  had  done  it,  one  that 
ftood  fo  well  with  the  prefent  Government  and 
of  a  Family  never  tainted  with  Difloyalty.   ' 

Certainly,  Gentlemen,  when  we  make  out  this 
to  you  againft  Mr.  Goodman,  the  Prifbner  can  be 
in  no  Danger  ^of  his  Life,  from  Mr.  Good?/!an's 
Evidence,  tho'  he  is  an  unfortunate  Man  to  come 
under  fuch  an  Acculation  ;  but  I  cannot  believe 
that  any  Jury,  upon  fuch  a  Man's  Evidence,  \\.\l 
brand  an  honeft  Family  with  the  fouleft,  vileft 
blackeft  Trealon  that  ever  was  hatch'd  j  no.  Gen- 
tlemen, you  are  Men  of  Ability  and  Underftand- 
ing,  and  that  is  it  we  relie  upon  ;  we  doubt  not 
but  that  you  will  confider  the  Evidence,  and  con- 
lider  your  Oaths,  and  not  let  the  Prifoner's  Blood 
lie  at  your  Doors ;  therefore  we  fhall  go  on  and 
call  our  Witnelfes  to  make  out  what  I  have  o- 
pen'd. 

Sir.  B.  Shower.  My  Lord,  we  defire  to  call  our 
Witnelfes,  and  I  fhall  referve  my  felf  to  make 
fbme  Obfcrvations  after  we  have  given  our  Evi- 
dence :  Mr.  Serj.  has  open'd  as  much  as  we  can 
prove,  and  we  will  now  produce  our  Evidence  ; 
Firft  we  will  Ihew  the  Conviftion  of  Goodman  : 
Mr.  Burleigh,  where  is  the  Convidion  ? 

Mr.  Burleigh.  Here  it  is.  Sir. 

Sir  B.  Shower.  Where  had  you  it.  Sir  ? 

Mr.  Burleigh.  Out  of  the  Treafury  at  /Veji^ 
minfier. 

Sir  B.  Shower.  Is  it  a  true  Copy,  did  you  exa^ 
mine  it  there  ? 

Mr.  Burleigh.  Yes,  it  is  a  true  Copy,  I  did  exa- 
mine it  with  the  Record. 

Sir  B.  Shower.  Then  read  it,  Mr.  'Tanner. 

O.  cf  Arr.  Reads—  Muhaelmas  I'erm  :  Trice- 
fimo  fecundo  Caroli  Secundi. 

L.  C.  J.  Treby.  Read  the  Record  in  Englijl)  to 
the  Jury. 

CI.  of  Arr.  (P..eads.)  Be  It  remember'd,  that 
Sir  Robert  Sawyer,  Knight,  Attorney-General  of 
our  Lord  the  K.ing  that  now  is,  who  for  the  fame 
our  Lord  the  ICing  in  this  part  fueth,  came  here 
in  the  Court  of  our  faid  Lord  the  King,  before 
the  King  himfelf  at  irejiminjier,  on  Thurfday 
next  after  three  Weeks  of  St.  Michael,  the  fame 
Term  ;  and  for  the  fame  our  Lord  the  King, 
brought  here  into  the  Court  of  our  laid  Lord  the 
King,  before  the  faid  King,  then  and  there,  a 
certain  Information  againft  Cardell  Goodman,  late 
of  the  Parilh  of  St.  Martin  in  the  Fields,  in  the 
County  of  Middlefex,  Gentleman,  which  Infor- 
mation follows  in  thefe  Words,  Scilicet,  Middlefex 
fcilicet,Be  it  remember'd  that  Sir  Robert  Sawyer, 
Knight,  Attorney-General  of  our  faid  Lord  the 
King  that  now  is,  who  for  the  fame  our  Lord  the 
King,  in  this  Behalf  fueth,  in  his  own  proper 
Perfbn  came  here  into  the  Court  of  our  faid  Lord 
the  King,  before  the  King  himfelf  at  ireftminfer^ 
on  Tburfday  next  after  three  Weeks  of  St.  Mi^ 
chael  that  fame  Term,  and  for  the  fame  our  Lord 
the  King,  gives  the  Court  here  to  underftand  and 
be  inform'd,  That  Cardell  Goodtnan,  late  of  the 
Parifli  of  St.  Martin  in  the  Fields,  in  the  County 
of  Middlefex,  Gentleman,  being  a  Perfbn  of  a 
wicked  Mind,  and  of  an  ungodly  and  devililh 
Difpofition,  and  Converlation,  and  contriving^ 
pradifmg,  and  fallely,  malicioufly  and  devililhly 

C  c  c  c  c  2  jntgndine; 


748         156'  The  Trial  of  Peter  Cook,         8  Will.  III. 


intending  Death,  '\ndPoifoning  and  final  Dejlru- 
dion  unto  tlie  Right  Noble  Hcnry^Dvikt  o^Graf- 
tni  and  George,  Duke  of  Kortbumberland,  and 
that  the  aforelaid  Cardell  Goodman,  his  moft  wick- 
ed' moft  impious,  and  dcvilifh  Intentions,  Con- 
trivances and  Pradices  afoiclaid,  to  fulfil,  perfed:, 
and  bring  to  Effc-a,  the  Thirtieth  my  oiSep- 
uuher,  in  the  fix  and  Thirtieth  Year  of  the  Reign 
of  our  Lord  Charles  the  Second,  now  King  ot 
En^hnid,  &c.  and  diverib  other  Days,  and  Times, 
as  well  before  as  after,  at  the  Parifli  of  St.  Martin 
in  th"  Fields,  in  the  County  of  Middlejex,  with 
Force  and  Arms,  ^c.  falfely,  unlawfully  unjuft- 
Iv,  wickedly,  and  devilifhly,  by  unlawful  Ways 
and  Means,  did  foliciie,  periwade,  and  endea- 
vour to  procure  one  Alexander  Amydei,  to  prepare 
and  procure  two  Flasks  of  Florence  Wine,  to  be 
mix'd  with  deadly  Poifon,  for  the  Poilonmg  ot 
the  aforelaid  Right  Noble  Henry,  Duke  of  Graf- 
ton and  George,  Duke  of  Kortbitmherland,  and 
his'moft  wicked,  moft  impious,  and  devilifh  Con- 
tri\-ance5,  Practices  and  Intentions  aforefaid,  to 
fulfil,  perfcdl,  and  the  more  to  bring  to  Effeca, 
the  aforelaid  Ccirdell  Goodman,  the  Day  and  Year 
abovelaid,  at  the  Parifh  aforelaid,  in  the  County 
aforeftid,  falfely,  unlawfully,  unjuftly,  malicioudy 
and  devilifhh-,  did  promife  and  agree,  to  give  un- 
to the  aforefaid  Alexander  Amydei,  forty  Pieces  of 
Guinea-Gold,  of  the  Value  of  forty  Pound,  of 
lawful  Mone}-  of  England,  if  he  the  faid  Alexan- 
der Amydei  wou'd  prepare,  procure  and  provide 
two  Flasks  of  Florence  Wine,  to  be  mix'd  with 
deadly  Poifon,  for  the  Poifoning  of  the  aforefaid 
Right  Noble  Henry,  Duke  of  Grafton,  and  George^ 
Duke  of  Northumberland ;  and  if  the  aforefaid 
Poifon  with  the  Wme  aforefaid  to  be  mix'd,  fhou'd 
effed:  the  Death  of  the  aforefaid  Henry,  Duke  of 
Grafton,  and  George  Duke  of  Northumberland  ; 
that  then  he  the  faid  Cardell  Goodman,  wou'd  give 
unto  the  faid  Alexander  Amydei,  the  Sum  of  one 
Hundred  Pounds,  and  that  beyond  Sea  he  wou'd 
maintain  the  faid  Alexander  all  the  Days  of  him 
the  faid  Alexander,  to  the  evil  and  moft  perni- 
cious Example  of  all  others  in  the  like  Cafe  of- 
fending, and  againft  the  Peace  of  our  faid  Lord 
the  King   that   now  is,  his  Crown  and  Dignity, 

iSc. Then  here  is  Procefs  pray'd  by  the 

Attorney  General  againft  Mr.  Goodman,  who  comes, 
and  by  his  Attorney  pleads  not  Guilty,  and  here 
is  Iffue  join'd. 

Sir  B.  Shower.  Well,  fee  for  the  Verdidt. 
CI.  of  Arr.  There  was  a  Trial  at  Nifi  Pritts, 
and  the  Jury  find  that  the  faid  Cardell  Goodman  is 
guilty  of  the  Premiffes  in  the  Information  fpeci- 
fy'd  as  by  the  Information  is  fuppofed  againft 
him. 

Sir  B.  Sho-wer.  Now  read  the  Judgment. 
C7.  of  Arr.  Thereupon  it  is  confider'd,  that  the 
faid  CardellGoodman  do  pay  to  the  King,  the  Sum 
of  One  Thoufand  Pounds,  for  his  Fine,  impos'd 
upon  him  for  the  Occafion  aforefaid,  and  that  the 
aforelaid  Cardell  Goodman  be  committed  to  the 
Marjhalfea  of  this  Court,  in  Execution  for  his 
Fine  aforelaid,  that  he  be  fiifely  kept  there,  till 
he  pay  his  Fine  aforefaid  ;  and  before  that  the 
faid  Cardell  Goodman  is  deliver'd  out  of  the  Pri- 
Ibn  aforefaid,  he  fhall  give  Security  to  behave 
himfclf  well,  during  his  Life,  and  alfb  fhall  give 
Security  for  the  Peace  to  be  kept  towards  the  faid 
Lord  the  King,  and  all  his  People,  and  particu- 
larly towards  the  Right  Noble  Henry,  Duke  of 
Grafton^  and  George.^  Duke  of  Northumberland. 


Mr.  Serj.  Darnal.  So,  you  hear  the  Record  of 
the  Information,  Convidion  and  Judgment,  tor  a 
ver}'  horrid,  abominable  Crime. 

Mr.  At.  Gen.  But  I  defire  they  may  now  go  on, 
and  read  the  whole  of  the  Record. 

CI.  of  Arr.  Reads.  And  afterwards,  to  wit, 
on  Friday  next  after  eight  Days  of  St.  Hilary,  in 
the  thirty  fixth,  and  thirty  feventh  Years  of  the 
Reign  of  our  faid  Lord  the  King  that  now  is,  be- 
fore our  faid  Lord  the  King  at  Ifeftminjler  came 
the  aforefaid  Sir  Robert  Sawyer,  Knight,  Attor- 
ney-General of  our  faid  Lord  the  King  that  now 
is,  and  acknowledged  that  the  faid  Cardell  Good- 
man has  fatisfy'd  to  our  faid  Lord  the  King  that 
now  is,  of  the  Judgment  aforefaid  againft  him, 
in  Form  aforefaid  given,  therefore  the  faid  Car- 
dell Goodman  is  thereof  acquitted  ;  And  fb  forth. 

Mr.  Serj.  Darnal.  Call  Mr.  Charles  Edwards, 
IVilliam  Cock,  Chrifiopher  Crawford,  Mary  Craw- 
ford, and  Mr.  Huntley. 

Edwards  appear'd  upon  a  Habeas  Corpus,  di" 

reSied  to  the  Keeper  of  Newgate,   where  be 
was  a  Prifomr. 

Mr.  Baker.  Where  is  the  Warrant  of  his  Com- 
mitment ?  What  is  he  committed  for  ? 

lokefield.  He  is  committed  for  Sufpicion  of 
Treafon,  and  treafbnable  Practices. 

Mr.  Baker.  Is  he  not  committed  for  High- 
Treafon  ? 

lokefield.  No,  Sir,  he  is  not. 

Mr.  Serj.  Darnal.  What  Difcourfe  had  you  with 
Mr.  Goodman,  concerning  the  Prifbner  at  the  Bar, 
what  did  you  hear  him  fay  ? 

Mr.  Baker.  He  is  not  fworn  yet,  it  feems  this 
Gentleman  was  Dundee's  Chaplain  in  Scotland. 

Mr.  Att.  Gen.  If  he  be  not  fworn,  he  can  give 
no  Evidence. 

Mr.  Serj.  Darnal.  My  Lord,  we  defire  he  may 
be  fvvorn. 

L.  C.  J.  ^rehy.  Swear  him.     (IVhich  was  done.} 

Mr.  Serj.  Darnal.  Pray  Sir,  will  you  tell  the 
Court,  and  the  Jury,  what  you  know  of  any 
Difcourfe  of  Mr.  Goodmans,  concerning  the  Pri- 
fbner at  the  Bar. 

Edwards  My  Lord,  I  defire  to  know,  being  ig- 
norant of  the  Law,  whether  I  am  brought  here 
by  the  common  Courfe  of  Juftice  or  not? 

Mr.  Serj.  Darnal.  Sir,  we  have  Subpoona'd  you 
for  the  Prifbner  at  the  Bar,  to  give  Evidence  of 
the  Truth  of  your  Knowledge  here  upon  Oath. 

L.  C.  J.  1'reby.  Would  you  have  us  tell  you  how 
you  came  here  ?  We  fuppofe  you  came  by  due 
Procefs  of  Law,  as  a  Witnefs. 

Edwards.  Then,  my  Lord,  I  defire  to  fpeak 
but  one  Word  ;  that  'tis  a  ftrange  Thing  to  me 
to  confider,  how  Words  fhould  be  carried  away 
that  were  privately  fpoken  ;  as  if  it  were  to  ex- 
pofe  me  to  the  Reproaches  of  all  my  Friends ;  it 
is  a  Thing  that  I  did  never  exped  to  hear  of  a- 
gain  :  However,  feeing  I  am  called  here,  and 
obliged  upon  my  Oath  to  declare  what  I  know,  I 
by  God's  Grace  will,  to  the  uttermoft  of  my 
Power,  tell  what  has  pafs'd  in  this  Matter. 

'L.C.].'Ireby.  Don't  make  any  Apology  for 
telling  the  Truth  :  You  are  obliged  by  your 
Oath  to  do  it,  and  the  Court  expeds  it  from 
you. 

Edwards.  Among  other  Difcourfes  that  pafs'd 
betwixt  Mr.  Goodman  and  me,  I  ask'd  him  when 
Mr.  Cook  was  to  be  arraigned,  and  when  he  was 

to 
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to  be  tried  :  Says  he,  he  is  to  be  arraigned  upon 
Monday^  and  he  is  to  be  tried  upon  'Thiirfday.  I 
ask'd  him  whether  it  was  for  the  Aflaflination- 
Plot,  and  he  told  me  no.  For  what  then  ?  Said 
I  :  As  being  concerned  in  fending  Mr.  Chnrnock 
into  France  ?  Who  are  the  Evidences  againft  him, 
faid  I  ?  Said  he,  Captain  Porter  and  my  Self!  Said 
I,  I  believe  two  WitnefTes  will  be  found  Good, 
or  by  Way  of  Demonftration  in  Law  ;  and  I 
pity  the  poor  Gentleman's  Cafe.  Says  he,  he 
Iwore  agaiafl~me.  How  comes  it  then,  faid  I, 
that  he  is  not  come  off,  and  has  not  a  Pardon, 
and  would  divulge  no  Body  elfe  ? 

L.  C.  J.  1'reby.  Who  had  not  a  Pardon  do  you 
mean  ? 

Edwards.  Mr.  Cook.  I  ask'd  how  he  had  not  a 
Pardon  ?  Says  he,  he  would  give  an  Account  of 
no  Body  elfe  but  me,  and  that  was  the  Reafbn  he 
had  no  Pardon.  Said  I  to  him,  Who  are  the  Evi- 
dences againfl  him  ?  Says  he.  Captain  Porter  and 
my  Self  And  after  this,  fays  he,  he  or  I  muft 
perifh  ;  or,  he  or  I  mufl  fuffer  ;  I  believe  the 
Word  was  fuffer  :  But,  fays  he,  'tis  a  foolifh 
Thing  to  be  hang'd.  All  that's  faid  of  a  Man 
that  is  hang'd,  is,  That  he  hang'd  handfbmely,  or 
he  dy'd  bravely.  That's  all  the  Dilcourfe  that  I 
can  remember. 

Mr.  Serjeant  Darnal.  He  faid  it  was  a  foolifh 
Thing  to  be  hang'd  ;  and  Mr.  Goodman^  it  feems, 
had  no  Mind  to  be  hang'd  ;  and  I  believe  fb  too  ; 
But  he  muft  not  hang  my  Client,  to  fave  his  own 
Life. 

Edwards.  Now,  by  the  fame  Oath  that  I  have 
Sworn,  I  knew  nothing  of  being  brought  hither, 
till  my  Words  were  carry 'd  away  privately  from 
me,  and  has  been  confulted  of,  and  returned  to 
me  back  again  ;  and  I  was  far  from  fuborning  or 
carrying  away  a  Difcourfe  privately  to  make  any 
Advantage  of  it. 

Mr.  Serjeant  Darnal.  Now  we  will  call  Craw- 
ford^ and  Huntley,  and  Cock. 

Mr.  Att.  Gen.  I  defire  that  Gentleman  that  was 
lafl  examin'd,  may  not  go  away, 

{Crawford,  Huntley,  and  Cock  were  Sworn.] 

Sir  B.  Shower.  Set  up  Mr.  Crawford  (which  was 
done.)  Pray,  Sir.  will  you  recollect  your  felf : 
!Do  you  remember  when  my  Lord  of  Ayleshiiry 
and  Captain  Porter  din'd  at  the  Kings-Head. 

Crawford.  Yes  :  It  was  about  a  Twelve-month 
ago. 

Mr.  Serjeant  Darnal.  What  Company  was 
there  ? 

Crawford.  My  Lord  of  Aylesbury,  Sir  John 
Friend,  Sir  John  Fenwick,  Sir  IVilliam  Perkins, 
Captain  Porter,  and  Two  or  Three  more,  I  did 
not  know  their  Names. 

Sir  B.  Shower.  How  many  were  there  that  din'd 
there  ? 

Crawford.  I  think  about  Eight  in  all. 

Sir  B.  Shower.  Was  the  Room  fhut  while  they 
were  there,  or  did  the  Servants  and  Drawers  go 
up  and  down  commonly  ? 

Crawford.  Yes  they  did  go  up  and  down  com- 
monly. 

Sir  B.  Shower.  After  Dinner,  did  any  Body  come 
to  them  while  they  were  there  ? 

Crawford,  No,  not  during  my  Lord  of  Ayles- 
bury's Stay,  and  my  Lord  Montgomery  went  away 
with  him  ? 
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Sir  B.  Shower.  About  what  Time  did  my  Lord 
of  Aylesbury  go  away  ? 

Crawford.  I  think  it  was  about  Pour  a-Clock. 

Sir  B.  Shower.  How  can  you  tell  it  ? 

Crawford.  I  did  attend  upon  them  the  moftPart 
of  the  Time. 

Sir  B.  Shower.  Did  you  fee  him  go  away  ? 

Crawford.  Yes,  I  did. 

Sir  B.  Shower.  Was  that  Gentleman,  Mr.  Good- 
vian,  there,  when  they  went  away  ? 

Crawford.  I  did  not  fee  him  there,  to  my  Re- 
membrance :  No  Body  came  in  there  before  they 
went  away,  faving  their  own  Servants. 

Mr.  Serj.  Darnal.  Do  you  know  Mr.  Ccok,  the 
Prifbner  at  the  Bar  ?  Was  he  one  of  the  Gentle- 
men that  were  at  your  Houfe.' 

Crawford.  Yes :  I  did  not  well  remember  or  re- 
coiled:, till  I  faw  him  on  Saturday  lafl. 

Mr.  Att.  Gen.  Was  he  one  that  went  away  ? 

Crawford.  I  do  not  remember  truly.  Sir. 

Mr.  Att.  Gen.  Pray,  how  long  was  it  after  Din- 
ner that  they  went  away  ? 

Crawford.  I  think  it  was  not  an  Hour. 

Mr.  Att.  Gen.  Was  you  there  all  the  Time,  from 
the  Time  of  the  Dinner  ? 

Crawford.  No,  not  all  the  while  I  was  not  in  the 
Room,  but  going  too  and  fro. 

Mr.  Serj.  Darnal.  You  fay  Mr.  Goodman  did  not 
come  up  till  after  they  were  gone  ? 

Crawford.  No,  I  did  not  fee  him. 

Mr.  Att.  Gen.  Did  you  fee  him  at  all  ? 

Crawford.  No,  I  did  not  fee  him  at  all. 

Mr.  Att.  Gen.  Jufl  now  it  was  faid  he  did  not 
come  till  they  were  gone,  and  now  it  feems  he  did 
not  fee  him  at  all. 

Crawford.  I  do  not  know  that  he  was  there  at 
all. 

L.  C.  j.  ^reby.  But,  Brother  Darnal,  you  open'd 
it,  that  Mr.  Goodman  came  after  my  Lord  of  Ayles- 
bury was  gone,  and  now  you  will  prove  it  that  he 
came  not  at  all. 

Sir  B.  Shower.  My  Lord,  we  do  not  pretend  to 
falfify  his  Evidence  for  any  thing  more  than  is 
material  for  the  Prifoner  :  We  fay  Mr.  Goodmaii 
was  not  in  the  Room  where  they  din'd  till  thofe 
Perfons  went  away  ;  if  in  any  Particular  we  dif- 
prove  him,  it  is  fufficient  for  us ;  If  we  can  fhew 
that  he  was  not  there  till  three  of  thofe  that  he 
has  nam'd  were  gone  away,  that  anfwers  our  End. 
We  are  not  concerned  if  he  came  at  four,  five,  or 
fix  a-Clock,and  difcours'd  with  Charnock  till  tweh-e 
a-Clock  at  Night. 

Mr.  Att.  Gen.  Pray  referve  your  Remarks,  but 
only  obferve  now  what  he  fays,  that  Mr.  Goodman 
came  not  at  all  thither,  and  that  is  more  than  you 
pretended  to  open. 

Mr.  Conyers.  How  many  were  there  that  were 
there  at  Dinner  ? 

Crawford.  About  Eight. 
Mr.  Conyers.  How  many  do  you  name  that  yoii 
know  ? 

Crawford.  My  Lord  of  Aylesbury,  Sirjobii 
Friend,  Sir  John  Fenwick,  Sir  IfVliam  PeAinSy 
and  Captain  Porter,  there  were  feveral  others  ; 
two  or  three  more,  but  I  did  not  know  their 
Names. 

Mr.  Conyers.  Did  you  fee  Mr.  Goodman  come  in 
at  any  Part  of  the  Day  afterwards  ? 

Crawford.  I  do  not  know  that  Mr.  Goodman. 
Mr.  Cowper.   Mr.  Crawford,  you  fay,  that  for 
an  Hour  after  Dinner  you  were  fbraetimes  m  the 

Room 


Room  and  fometimes  out ;  when  you  were  out  of 
th;  Room,  were  you  always  in  the  Paffage  up  to 
the  Room  ? 

C:\Twford.  No,  I  was  not. 

Mr.  Co'u:per.  Could  any  Man  come  in  or  out  with- 
out your  leeing  ?  ,  .       ,         c    • 

Crdzvford.  1  fhould  have  known  him  above  Stairs 
when  I  came  in  again. 

Mr.  Cowper.  Why,  you  fay,  there  were  two  or 
three  above  that  you  did  not  know. 

Cra-xfonl  I  knew  them  by  Sight,  if  not  their 
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away,  only  he  can  remember  the  Hour  of  Four, 
that  my  Lord  of  Aylesbury  and  they  went  away. 

Mr.  J.  Kokeby.  Was  it  IJght,  or  was  it  Dark 
when  they  went  away  ? 

Crawford.  It  was  Dark. 

L.  C.  J.  ^reby.  Did  you  attend  the  Company- 
after  my  Lord  of  Aylesbury  was  gone  ? 

Craivford.  1  went  up  and  down  into  that  Com- 
pany as  I  did  into  others. 

L.  C.  J.  'T'reby.  Was  you  there  leveral  Times 
after  my  Lord  of  Aylesbury  was  gone  ? 


Names.  .  i      .      -, 

Mr.  Co-j:pcr.  Were  you  always  in  Sight  then  ? 

Craivford.  No,  Sir,  I  tell  you  I  was  up  and 
down.  . 

Sir  B.  Shoiver.  Was  there  any  Body  came  in  be- 
fore my  Lord  of  Aylesbury  went  out,  that  is,  any 
Body  befides  thofe  that  din'd  there  ? 

Craivford.  No. 

Sir  B.  Shower.  My  Lord,  we  are  not  contending 
now  about  a  Man's  coming  up  without  his  Know- 
ledge ;  but  whether  any  fuch  Man  as  Mr.  Goodman 
came  up  and  ftaid  there,  during  the  Confulta- 
tion,  and  we  infift  upon  it  i  there  was  no  Body 
there  till  my  Lord  of  Aylesbury^  my  Lord  Mo7it- 
^omery,  and  Mr.  Cook  were  gone,  but  thoft  that 
din'd  there :  Now  I  would  ask  a  Queftion  again 
of  him,  Was  there  any  Body  but  who  din'd  there, 
till  my  Lord  of  Aylesbury  went  away  ? 

Crawford^  No,  there  was  not. 

Mr.  An.  Gen.  Why  do  you  fay  fb  ?  How  do 
you  know  that  ? 

Crawford.  I  did  not  fee  any  Body. 

Mr.  Soil.  Gen.  Did  you  attend  upon  other  Rooms, 
as  well  as  that,   at  the  fame  Time  ? 

Cravjford.  Yes,  I  did. 

Mr.  Soil.  Gen.  Then  how  is  it  poflible  that  he  can 
fwear  that  Mr.  Goodman  was  not  there  ? 

Sir  B.  Shower.  Do  you  remember  when  my 
Lord  of  Aylesbury  and  they  went  away  ? 

Crawford.  It  was  about  Four  o'Clock. 

Sir  B.  Shoiver.  Were  you  there  in  the  Room 
when  they  went  away  ? 

Crawford.  I  went  out  with  my  Lord  to  the 
Coach. 

Sir  B.  Shower-.  Did  you  lee  him  come  down 
Stairs ;  or  did  you  go  up  Stairs  then  ? 

Crawford.  I  went  up  Stairs  when  the  Coach  was 
called. 

Sir  B.  Shower.  Was  than  any  Body  there  but  llich 
as  din'd  there? 

Crawford.  I  did  not  fee  any  Body  there  but  thofe 
that  din'd  there. 

Mr.  Cowper.  But,  my  Lord,  he  does  not  know  all 
that  din'd  there  neither. 

L.  C.  J.  T^reby.  Mr.  Crawford^  you  lay  my  Lord 
of  Aylesbury  and  others  went  away  about  Four  a- 
Clock :  Pray  how  long  did  the  Reft  of  the  Com- 
pany ftay  there  ? 

Crawford.  I  cannot  remember.  They  ftaid 
there  pretty  late :  It  is  a  pretty  While  ago. 

L.  C.  J.  ^reby.  About  what  Hour  did  they 
part  ? 

Crawford.  I  cannot  remember  what  Time  the 
Reft  went  away  :  Our  Houfe  is  fuller  at  Night 
than  at  Noon ;  and  1  waited  upon  other  Compa- 
nies. It  was  pretty  late  before  they  went  away, 
that  I  am  fure. 

L.  C.  J.  I'reby.  But  he  cannot  remember  whether 
it  were  Five,  or  Si.\j  or  Twelve,  that  they  went 


Crawford.  Yes,  I  was  there  once  or  twice  after 
my  Lord  of  Aylesbury  was  gone,  I  am  fure. 

L.  C.  J.  ^reby.  And  did  you  never  fee  Mr.  Good- 
man there  ? 

Crawford.  No,  I  never  law  Mr.  Goodman  in  my 
Life,  before  I  law  him  on  Saturday  laft. 

Sir  B.  Shower.  Which  is  Mr.  Huntley  ? 

Huntley.  Here  I  am.  Sir. 

Sir  B.  Shower.  Pray  recoiled:  your  felf,  and  tell 
my  Lord  and  the  Jury  what  you  remember  of  any 
Company  that  were  with  Mr.  Porter.^  at  the  King's 
Head.,  and  who  din'd  there. 

Huntley.  My  Lord  of  Aylesbury,  my  Lord  Moftt- 
gomery.  Sir  John  Fenwick,  Sir  IVilliam  Perkins, 
Sir  John  Freind,  Mr.  Porter  and  Mr.  Charnock. 

Sir  B.  Shower.  That  was  the  Company,  you 
lay,  that  din'd  there :  Did  Mr.  Goodman  dine 
there  ? 

Huntley.  No,  Mx.  Goodman  did  not  dine  there. 

Sir  B.  Shower.  Pray,  Sir,  recollect  your  felf: 
When  did  any  of  this  Company  part,  or  go 
away? 

Huntley.  My  Lord  of  Aylesbury.^  and  my  Lord 
Montgomery  went  away  about  Four  a-Clock. 

Sir  B.  Shower.  Sir,  how  do  you  know  that  ? 

Huntley.  T  went  down  Stairs  after  them  ;  I  was 
above  Stairs  when  they  parted  from  the  Reft  of 
the  Company. 

Mr.Serj.  I)i?rw^/.  Pray  mind.  Sir:  Was  Mr. 
Goodman  there  at  that  Time  before  they  went 
away  ? 

Huntley.  No,  he  was  not. 

Sir  jB.  Shower.  Are  you  lure  of  that,  upon  the 
Oath  you  have  taken  ? 

Huntley,  Yes,  I  take  it  upon  my  Oath,  he  was 
not  there. 

Sir  B.  Shower.  Did  you  attend  them  at  Din- 
ner? 

Huntley.  Yes,  T  did  attend  them  at  Dinner. 

Sir  B.  Shower.  Did  you  attend  them  all  the  While 
they  were  there  ? 

Huntley.  I  was  call'd  frequently,  and  was  in  and 
out  of  the  Room  very  much  after  Dinner. 

Sir  B.  Shower.  Do  you  think  if  a  frefh  Marl 
had  come  in  after  Dinner,  you  Ihould  not  have 
known  him  ? 

Huntley.  Yes,  I  fhould  have  known  him. 

Mr.  Att.  Gen.  Pray,  Friend,  let  me  ask  you  one 
Queftion.  Was  Mr.  Goodman  there  at  all  that 
Day? 

Huntley.  That  I  don't  know  ;  I  did  not  fee  him 
at  all. 

Mr.  Soil.  Gen.  Did  you  attend  upon  any  other 
Rooms  that  Day  ? 

Huntley.  No,  I  attended  only  upon  that  Com- 
pany. 

Mr.  Soil.  Gen.  Were  you  in  the  Room  all  the 
Time? 

Huntley.  No,  I  went  up  and  down. 
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Mr.  Soil.  Gen.  What  Time  did  the  laft  of  the 
Company  go  away  ? 

Huntley.  It  was  about  Darkifh  ;  it  was  pretty 
late  to  the  beft  of  iny  remembrance. 

Mr.  Att.  Gen.  Pray,  did  any  Body  come  to  thofe 
Gentlemen  after  Dinner? 

Huntley.  No,  Sir. 

Mr.  Att.  Gen.  Did  you  ever  fee  Goodman  before 
now  ? 

Htintley.  Never  in  my  Life  to  my  Know- 
ledge. 

Mr.  J.  Rokeby.  Did  all  the  Company,  but  my 
Lord  of  Aylesbury,  and  my  Lord  Montgomery, 
ftay  till  it  was  Duskifh  .' 

Htintley.  That  I  don't  know. 

Mr.  J.  Rokeby.  Did  you  know  all  the  Company 
that  was  that  Day  at  Dinner } 

Huntley.  I  knew  all  but  One; 

Mr.  J.  Rokeby.  And  who  was  that  ? 

Huntley.  That  was  Mr.  Charnock. 

Mr.  J.  Rokeby.  And  yet  you  can't  tell  whether 
there  was  any  Body  elle  that  you  did  not  know, 
how  then  can  you  tell  that  Goodman  was  not 
there  ? 

Sir  B.  Shower.  He  did  not  know  him  at  that 
Time,  but  he  might  remember  him  afterwards. 

Mr.  Conyers.  Did  not  the  fame  Company  ufe  to 
meet  at  other  Times,  at  your  Houfe  ? 

Htintley.  Not  to  my  Remembrance. 

Mr.  Ccnyers.  How  then  came  you,  if  they  never 
had  us'd  to  meet  there,  to  know  all  thefe  People's 
Names  ? 

Huntley.  I  have  feen  Sir  John  Freind  there,  and 
Sir  William  Perkins. 

Mr.  Conyers.  Was  Sir  John  Freind  there,  or  no  ? 

Huntley.  Yes,  he  was. 

Mr.  Conyers.  My  Lord,  he  was  the  only  Man 
that  was  not  nam'd  before :  You  did  not  name  Sir 
fohn  Friend  before,  as  I  heard :  But  pray,  did 
you  ever  lee  Mr.  Charnock  there,  but  at  that 
Time? 

Huntley.  No,  I  did  not. 

Mr.  Conyers.  How  came  you  to  know  it  was 
Mr.  Charnock} 

Huntley.  I  knew  very  few  of  them  before  that 
Time ;  and  I  ask'd  their  Servants  the  Names  of 
all  thole  Perfbns  that  were  there  ? 

Mr.  Conyers.  Did  you  know  Mr.  Porter,  pray  ? 

Huntley.  Not  before  that  Time:  I  did  lee  Mr. 
Porter,  and  I  knew  him  again  when  I  law  him,  his 
Black  told  me  his  Name  that  Day. 

Sir  B.  Shower.  You,  Huntley,  I  would  ask  you 
one  Queftion  more  j  Was  the  Door  fhut  or 
no? 

Huntley.  No,  it  was  not. 

Sir  B.  Shower.  Did  the  Servants  go  up  and  down 
as  they  us'd  to  do  ? 

Huntley.  Yes,  Sir. 

Mr.  Att.  Gen.  Sir  Bartholomew  would  make  it 
that  there  was  no  Conlultation  at  all. 

Sir  B,  Shower.  They  were  mad  Folks  if  they 
would  conlult  at  that  Rate  with  the  Door  open. 
Pray  call  Mr.  JVilliam  Cock,  (who  was  fworn.) 

Mr.  Att.  Gen.  Sir  John  Freind  has  cwn'd  it, 
that's  dead. 

Sir  B.  Shoioer.  Sir  John  Frcind's  ConfelHon  is 
nothing  to  the  Prilbner. 

Mr.  Att.  Gen.  Mr.  Serjeant  Darnall  did  open, 
that  the  Confeflion  of  thole  that  dy'd,  was  an  un- 
deniable Proof  of  the  Conlpiracy :  But  go  on  with 
your  Evidence. 


Mr.  Serjeant  Z).?i-;w//.  Pray,  Mt.Cock,  Will  vou 
recolka:  your  fdf,  abo  ;t  the  Time  when  Captain 
Porter,  and  lomc  other  Gentlemen,  din'd  at  your 
Houle. 

/v.  Cock.  Yes,   ver)- well. 

Mr.  Serjeant  Darnall.  Pray,  Sir,  can  you  tell 
who  din'd  there  at  that  Time  ? 

/v.  Cock.  '1  here  were  my  Lord  oi^  Aylesbury,  my 
Lord  Montgomery,  Sir  IVilliam  Perkins,  Sir  John 
Fenwick,  Sir  John  Freind,  Mr.  Charnock,  Captain 
Porter,  and  Mr.  Cook. 

Mr.  J.  Rokeby.  Was  that  all  the  Company  ? 

W.  C  ock.  Yes,  it  was. 

JAx.^.Rokeby.  One  of  them  faid  there  were 
Eight. 

L.  C.  J.  1'reby.  And  he  has  nam'd  Eight,  Bro- 
ther. 

Mr.  Serjeant  Darnall.  Can  you  remember  when 
any  of  the  Company  went  away,  and  who  went 
away  firll  ? 

Cock.  My  Lord  of  Aylesbury  and  my  Lord  M(M- 
gomery  went  away  in  a  Hackney -Coach  ;  and  their 
Servants  were  frequently  in  the  Room,  and  wait- 
ed afterwards  in  another  Room,  after  that  they 
had  waited  at  Table  at  Dinner;  and  tho'  the  Door 
was  fhut,  as  it  uled  to  be  when  any  Company  is 
there,  yet  no  Body  was  forbid  to  come  there  at 
all. 

Mr.  Att.  Gen.  Do  you  remember  when  Mr.Goo*^- 
man  came  there  ? 

Cock.  I  never  law  Mr.  Goodman  in  my  Life  before 
to  Day. 

Mr.  Serj.  Darnall.  Did  any  Body  come  to  this 
Company  before  my  Lord  of  Aylesbury  went  away 
that  did  not  Dine  there  ? 

Cock.  I  did  not  fee  any  Body  there  at  all :  And 
my  Lord  of  Aylesbury  was  about  buying  a  Hogfhead 
of  White-wine,  but  we  could  not  agree  about  the 
Price :  And  when  my  Lord  of  Aylesbury  went 
away,  I  went  down  with  my  Lord,  and  waited 
upon  him  to  the  Coach ;  and  I  told  my  Lord,  I 
hoped  he  would  buy  the  Wine  ftill.  But  he  an- 
fwered,  he  could  not  tell  whether  he  Ihould  or 
no. 

Mr.  Serjeant  Darnall.  Who  elfe  went  with  my 
Lord  of  Aylesbury  ? 

Cock.  My  Lord  Montgomery.  I  don't  remember 
any  Body  elle. 

Mr.  J.  Rokeby.  Did  all  the  Reft  of  the  Companv 
go  away  at  once  ? 

Cock.  Truly  my  Lord,   I  can't  lay  they  did. 

Mr.  J.  Rokeby.  By  what  Time  did  the  Reft  go 
away  ? 

Cock.  I  believe  it  might  be  Eight  or  Nine  a- 
Clock. 

Mr.  Serjeant  D<?i-;w//.  You  law  my  Lord  o^  Ayles- 
bury when  he  parted :  Was  Mr.  Goodman  there 
then  ? 

Cock.  I  did  not  fee  him. 

Mr.B.  Powis.  Did  Mr.  Cook  ftay  till  the  laft? 

Cock.  That  I  can't  tell  truly. 

Mr.  B.  Powis.  I  find  they  all  Swear  to  Four  a- 
Clock  of  my  Lord  Aylesbury's  going,  and  go  no 
further. 

Mr.  Att.  Gen.  Pray,  Sir,  let  me  ask  you  a 
Queftion  or  two;  Did  you  exev  &e  Mr.  Goodman 
before  now  ? 

Cock.  No,  I  do  not  remember  I  did. 

Mr.  Att.  Gen.  When  you  went  into  the  Room 
after  Dinner,  did  you  look  about  the  Room  to 
fee  whether  there  were  any  new  Company  ? 

Cock, 


I  s6.  The  Trial  of  Peter  Cook,         8  Will.  III. 


752 

Cock.  I  did  look  about  the  Room  feveral  Times, 
and  fo  did  my  Servants,  to  fee  if  there  were  any 
Ihing  wanting.  , 

Mr.  Att.  Gen.  Can  you  take  it  upon  your  Oatn, 
that  he  was  not  there  whilft  my  Lord  of  Ayles- 
bury ftaid  ? 

Cock.  I  do  :  And  can  take  it  upon  my  Oath,  he 
was  not. 

Mr.  An.  Gen.  Then  if  you  can,  pray  diltinguilh 
the  Time  when  he  came  in. 

Cock.  I  do  not  remember  that  ever  I  faw  him  in 
my  Life  before  to  Day. 

Mr.  Art.  Gen.  Why  are  you  not  as  pofitive  that 
he  was  not  there  at  all,  as  that  he  was  not  there 
before  my  Lord  of  Aylesbury  went  away? 

Ccck.  He  migiit  come  in,  and  I  not  fee  him. 

Mr.  Att.  Gen.  Might  he  not  as  well  come  in  be- 
fore they  went  away,  as  after,  to  come  in  and  you 
not  fee  him  ? 

Cock.  No,  I  do  not  think  he  could. 

Mr.  Att.  Gen.  Why  do  you  think  fo  ? 

Cock.  Becaufe  the  Servants  were  all  about,  and 
they  did  not  go  to  Dinner  till  Two  a-Clock :  And 
I  believe  thofe  Gentlemen  that  I  named,  came  in 
a  Quarter  of  an  Hour's  Time  to  Dinner. 

Mr.  Att.  Gen.  We  do  not  fay  he  came  there  be- 
fore Dinner:  But  couJd  he  not  come  in  after  Din- 
ner, before  my  Lord  of  Ayleshiiry  and  my  Lord 
Montgomery  went  away,  without  your  feeing 
him  ? 

Cock.  Yes,  Sir. 

Sir  B.  Shozver.  Then  heark  ye,  Sir,  I  would  ask 
you  one  Queftion :  Did  you  lee  him,  upon  your 
Oath,  or  not  ? 

Cock.  No,   I  did  not. 

Sir  B.  Sbozver.  Might  not  Mr.  Goodman  come  in 
to  them  without  your  feeing  him? 

Cock.  It  is  pofTible ;  but  I  don't  think  it  was 
fo. 

Mr.  J.  Rokehy.  How  then  can  you  be  pofitive 
that  he  was  not  there  till  my  Lord  of  Aylesbury 
went  ? 

Mr.  Soil.  Gen.  You  lay  you  may  be  pofitive  he 
was  not  there  before  my  Lord  of  Aylesbury  went: 
Can  you  be  as  pofitive  now,  that  he  was  not  there 
before  Mr.  '^'ook  went  ? 

Cock.  1  do  not  know  when  Mr.  Cook  went. 

Mr.  Soil.  Gen,  How  can  you  be  then  pofitive  he 
was  not  there  before  my  Lord  of  Aylesbury 
went? 

(.  ock.  There  were  no  more  than  what  dined 
there  when  my  Lord  of  Aylesbury  went  away. 

Mr.  Conyers.  Pray,  Sir,  let  me  ask  you  a  Que- 
ftion :  Were  you  in  the  Room  at  any  Time  after 
Dinner? 

Mr.  Conyers.  Pray,  Sir,  How  many  Times  after 
Dinner,  were  you  there  ? 

Cock.  I  believe  half  a  dozen  Times. 

Mr.  Soil.  Gen.  And  yet  you  do  confefs  that  Mr. 
Goodman  might  come  in  after  Dinner  before  my 
Lord  of  Aylesbury  went,   and  you  not  fee  him  ? 

Sir  B.  Shozver.  Ay,  but  he  could  not  flay  there 
without  his  feeing  him,  if  he  was  fb  often  in  the 
Room :  You  don't  take  Mr.  Cock's  Evidence  right. 

Mr.  Att.  Gen.  You  named  eight  Perfons  that 
dined  at  your  Houfe:  Did  you  know  them  all 
perlbnally  before  that  Day  ? 

Cock.  Yes,  my  Lord,  the  mofl  of  them  at 
leaft. 

Mr.  Att.  Gen.  Did  they  ufe  to  meet  at  your 
Houfe? 


Cock.  Commonly  Sir  John  Friend  did  once  a 
Week.  Mr.  Cbarnock  I  knew  when  I  was  a  Drawer, 
and  fo  I  did  Sir  IVtlliam  Perkins :  The  Reft  I  knew 
by  hearing  their  Names. 

Mr.  Att.  Gen.  Did  you  know  them  .before  that 
Day,  Sir,  I  ask  you? 

Cock.  I  had  feen  Captain  Porter  feveral  Times 
before  that  Day  ;  but  I  cannot  lay  at  my  own 
Houfe. 

Sir  B.  Sbozver.   Do  you  remember  the  Treaty  a- 
bout  the  Hogfliead  of  White-wine  ? 
Cock.    Yes,  Sir,  very  well. 
Sir  B.  Sbozfcr.   Were  you  by  when  my  Lord  of 
Aylesbury  went  away,  and  Ipoke  with  him  about 
it  .-^ 

Ccck.  Yes,  I  was  •  and  told  him,  I  hoped  he 
would  buy  the  Wine  ftill. 

Sir  B.  Shozver.  Can  you  be  pofitive  that  any  Bo- 
dy was  there  before  my  Lord  of  Aylesbury  went 
away,  that  could  flay  there  any  Time,  and  did 
not  Dine  there .«' 

Cock.  I  believe  not.  Sir;  fori  came  in  half  a 
dozen  Times  after  Dinner,  and  I  believe  if  I  had 
heard  Mr.  Goodman's  Name,  or  feen  him  there,  I 
Ihould  have  remembred  it ;  but  I  did  not  fee  any 
Body  but  thofe  that  dined  there. 

Mr.  Cozvper.  Where  was  you  when  my  Lord  of 
Aylesbury  went  away  ?  Where  did  you  meet  him. 
going  away .'' 

Cock.  Upon  the  Stairs :  Seeing  my  Lord  of  Ayles* 
hury  and  my  Lord  Montgomery  coming  down,  I 
met  them. 

Mr.  Covcper.  Where  did  you  meet  them  ?  At  the 
Middle,  or  the  Top  of  the  Stairs  ? 

Cock.  My  Lord  of  Aylesbury  was  at  the  Top  of 
the  Stairs. 

yir.Cozsper.  Did  you  meet  him  jufl  coming  out 
of  the  Room.'' 

Cock.  Yes,  Sir,  I  faw  the  Coach  that  was  called 
for  my  Lord ;  and  fb  I  went  up  Stairs,  and  met 
my  Lord  at  the  Top  of  the  Stairs  coming  down. 

Mr.  Soil.  Gen.  Now  how  can  you  be  pofitivewha 
was  in  the  Room  when  he  came  out  of  the 
Room  ? 

Cock.  I  went  up  into  the  Room  after  my  Lord 
of  Aylesbury  went  away. 

Mr.  Soil.  Gen.  How  long  after  my  Lord  oiAyleS' 
bury  went  away  ? 

Cock.  It  was  prefently  after. 
Mr.  Soil.  Gen.   How  long   before  my   Lord  of 
Aylesbury  went  away,  had  you  been  in  the  Room  ? 
Cock.   I  had  been  there  jufl  before. 
Mr.  Serjeant  Dnrnal.  Call  Thomas  Peachy,  (who 
appear' d  and  was  Sznorn.) 

Sir  B.  Shozver.  My  Lord,  we  fhall  prove  that 
after  the  Plot  broke  out,  and  after  Mr.  Porter 
had  made  his  Difcovery,  there  was  no  Diflurb- 
ance  of  Mr.  Cook  till  a  good  While  after  Charsiock's 
Trial ;  and  Mr.  Cook  was  fb  far  from  being  fenfi- 
ble,  or  confcious  of  any  Guilt,  that  he  never  ab- 
Iconded,  but  continued  for  three  Weeks  in  his 
Father's  Houfe,  where  he  was  taken  by  a  Melfen- 
ger.  Pray  Mr.  Peachy  will  you  tell  my  Lord,  and 
the  Jury,  where  Mr.  Cook  was  taken,  and  when, 
and  by  whom. 

Peachy.   He  was  taken  at  his  Father's  Houfe  by 
a  MeflTenger,  ahoui  Seven  a  Clock  in  the  Morning. 
Sir  B.  Shozi'er.  What  Day  of  the  Week  was  it 
he  was  taken  ? 
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Peachy.  Upon  a  Smday  Morning,  in  his  own 
Room,  in  his  Father's  Houfe,  at  Seven  a  Clock  in 
the  Morning. 

Sir  B.  Shower.  Did  People  come  to  him  as  they 
ufed  to  do  ? 

Peachy.  Yes  j  and  he  went  frequently  abroad 
as  he  ufed  to  do,  and  did  never  ablcond  from  his 
Father's  Houle. 

Mr.  Serjeant  Darnal.  Pray  Swear  Mr.  'Iregan- 
tia.  (which  zvas  done. J 

Sir  B.  Sbozver.  Mr.  I'reganna,  Pray  do  you  re- 
member how  long  after  the  Plot  broke  out  did 
you  fee  Mr.  Cook  ? 

I'reganna.  After  Mr.  Chamock's  Trial,  a  Week, 
he  was  at  my  Cham.ber  ;  after  the  Plot  broke  out, 
he  was  concerned  in  a  I'rial  at  IVinchefler  Aflizes, 
upon  an  IfTuc  out  of  Chancery.^  Mr.  Nicholh  was 
the  Clerk  in  Court,  and  went  down  to  manage  it 
at  the  Aflizes ;  and  Mr.  Cook  came  to  me  a  Day 
or  two  after  IVinchefier  Aflizes  was  over,  and  ask'd 
me  if  I  had  any  News  from  the  Aflizes  ?  This 
was  long  after  the  Plot  broke  out :  And  I  remem- 
ber particularly,  that  I  law  liim  twice  after  the 
Plot  was  dilcovered,  at  my  Chamber. 

Sir  B.  Shower.  Swear  Mr.  Nicholh^  (which  was 
dmie.J 

Sir,  Pray  will  you  tell  my  Lord  and  the  Jury 
what  you  know  of  Mr.  Cook'a  appearing  abroad 
after  the  Plot  was  dilcovered  ? 

Mr.  Nicholh.  1  was  fent  down  to  the  Trial :  I 
was  preient,  and  did  attend  at  two  Trials  indeed, 
and  I  fiippoie  Mr.  B.  Powis  may  remember  that 
I  attended  at  two  Trials  at  IVinchefier  Aflizes. 

Mr.B.  Powis.  Poflibly  you  might,  Sir:  I  can't 
tell  all  the  Attendance  at  the  Aflizes. 

Mr.  NichoUs.  And  after  my  Return  from  IVin- 
chefier Aflizes,  Mr.  Cook  was  with  me  feveral  Days, 
both  at  my  Ofiice  and  Chamber,  and  at  his  Fa- 
ther's Ofiice  :  And  I  remember  particularly,  that 
he  threatened  me  that  I  was  in  Trouble  when  I 
was  at  IVinchefier .y  and  therefore  I  remember  it 
very  well. 

Sir  B.  Shoiver.  Mr.  NichoUs,  you  know  Mr.  Cook 
very  well  ^  pray  what  are  his  Morals  ? 

Mr  Nicholis.  Upon  Occafion  of  the  Caufe  in 
Chancery  that  went  to  Trial,  I  have  had  the 
Knowledge  of  Mr.  Cook  five  or  fix  Years  ^  I  always 
believ'd  him  to  be  as  temperate  a  Man  as  ever  I 
met  with:  I  think  in  five  Years  Time  I  was  not 
above  once  with  him  in  a  Tavern. 

Sir  B.  Shozver.  Did  you  ever  hear  him  Swear  ? 
Mr.  Nicholis.  No,  never ;  nor  vent  a  Curfe ;  I 
believe  he  drank  as  little  as  any  Man,  and  was  as 
godly   a  Man.    I   never  heard  him  Ipeak  a  foul 
Word. 

Sir  B.  Shower.  How  do  you  know  that,  Sir,  that 
he  was  fo  godly  a  Man  ? 

Mr.  Nicholis.  Upon  Occafion  of  this  Caufe,  I 
was  (evera!  Times  at  Sir  Miles  GoA's,  and  at  Mr. 
Cook's  Lodgings  there,  and  we  were  to  go  about 
Bufinefs,  and  after  he  was  drefs'd,  he  has  made  me 
ftay  while  he  went  into  his  Clofet  and  faid  his 
Prayers.  And  he  told  me  further,  that  he  never 
went  out  of  his  Father's  Doors  without  laying  his 
Prayers  j  and  I  was  forc'd  to  ftay  at  the  Door 
while  he  perform'd  his  Devotions,  as  he  told  me, 
and  I  believe  he  did. 

Mr.  Serj.  Darnal.    Now,    my  Lord,    we   will 
call  Ibme  other  Witneffes  to  prove  his  good  Af- 
fed:ion  to  his  Country,  how  he  continually  defired 
Succels  to  the  Fleet,  and  to  the  Army. 
Vol.  IV. 


S'lr  B.  Shower. 
to  it. 


So  that  really  he  had  an  Avcrfion 


Swear  Mr.  Hamcnd,  (i 
IVIr.  Serj.  Darnal. 


;hich  was  done.) 


.  -     ,  ^''^y?    Sir,  will   you   give 

an  Account  what  >  ou  know  of  the  Frifoner  con- 
ccrmng  his  Judgment,  and  concerning  his  Morals' 
Uanmid.^  I  have  been  for  fome  Time  acquainted 
with  Mr.  iook,  the  Prifoner  at  the  Bar,  and  to  the 
iielt  ot  my  Obfervation,  I  always  took  him  to  be 
a  contentious  Man,  and  I  have  heard  him  declare 
great  Deteftation  of  a  French  Force  :  And  three 
or  four  Days  before  he  was  taken  into  Cuftody  I 
ask  d  him  what  he  heard  of  Intelligence  ?  He'faid 
he  heard  what  was  in  the  publick  Prints,  and  heard 
no  more,  and  knew  no  more  ;  and  he  had  a  great 
Abhorrence  of  the  Confpiracy,  and  thought  it  a 
very  monftrous  Thing.  I  never  heard  him  fpeak 
a  difrefpeclrfui  Word  of  the  King's  Perfon  or 
Government  in  my  Life.  And  I  lay  again,  I  have 
heard  him  feveral  Times  declare,  in  common  Con- 
verfation,  that  he  had  an  Averfion  to  French 
Power,  and  he  had  a  dread  of  it. 

Mr.  Serjeant  Darnal.  What  have  you  heard  him 
lay  about  our  Fleet,   or  Army  ? 

Hamond.  My  Lord,  I   have  heard   him  very 
much  wifli  Prolperity  and  Succefs  to  our  Fleet. 
Mr.  J.  Rokeby.  What  Fleet,  pray  Sir. 
Hamond.  To  our  Fleet,  King  'ifilliatnsVleet 
againft  the  French.    Things  to  this  Purpofe  he  has 
frequently  faid. 

Uv.StrJGant  Darnal.  Then  Swear  Mrs.  Hunt. 
{which  was  done)  but  ftie  was  not  examined. 

Sir  B.  Shower.  My  Lord,  we  leave  it  here.  But 
I  mufl:  beg  the  Favour,  that  if  they  give  any  new 
Evidence,  and  there  be  Occafion,  we  may  have 
Liberty  to  anfwer  it.  And  I  have  an  Obfervation 
or  two  to  make  when  the  Evidence  is  over. 

Mr.  An.  Gen.  My  Lord,  if  they  have  done  with 
their  Evidence,  I  beg  leave  to  oblerve,  that  there 
is  fbmething  arifes  upon  that  Evidence,  that  will 
give  us  occafion  to  call  a  Witnefs  or  two  more. 
My  Lord,  the  firft  Witnefs  which  they  call'd  was 
Edwards,  and  he  is  in  Cuftody  upon  Sufpicion  of 
High-Treafon  in  Newgate,  and  he  gives  an  Ac- 
count of  fome  Difcouiie  that  he  had  with  Mr.  Good- 
man; and  for  that,  it  will  be  neceflTary  for  us  to  call 
Mr.  Porter  again  and  Mr.  Dela  Rue,  to  fliew  that 
this  Edwards,  the  Witnefs,  as  he  is  committed  for 
Sufpicion  of  High-Trealbn,  fo  he  was  in  the  Con- 
fpiracy for  the  Afllafllination ;  he   was  one  in    the 
Lift  that  was  brought  back  by  Cranburne  from 
Mr.  Charnock  to  Captain   Porter,  as  one  of  Char- 
nock's  Men,  and  he  is  in  Cuftody  for  it.     Then  as 
to  the  other  Matter,  they  ha\e  called  three  Wit- 
neffes to  prove.  That  Mr.  Good/nan  was  not  in  this 
Place  at  this  Time.      The  Council  indeed  opened 
it,  that  he  was  not  at  the  Tavern  till  after  my 
Lord  of  Aylesbury  and  my  Lord  Montgomery  were 
gone  away  3  but  their  Evidence  goes  further.  That 
he  was  not  there  at  all :    And  the  Mafter  of  the 
Houle  fays,  he  was  not  there  to  his  Knowledge 
at  any  Time.    So  that  if  their  Evidence  prove 
any  Thing,  they  prove  that  he  was  not  there  at 
alii  they  do  not  remember  that  they  faw  him 
there:  So  that  the  Queftion  will  be,  whether  Mr. 
Goodman  was  there  at  that  Time,  and  it  will  be 
necefllary  to  call  Mr.  Goodman  again,  and  Mr.  Porter, 
to  confront  thefe   WitneflTes,  who  will  tell  you 
when  he  came  in  :  And  panicularly  as  to  my  Lord 
D  d  d  d  d  of 
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of  Jyleshiyy,  that  he  went  with  him  to  the  Stairs- 
head  and  my  Lord  would  not  let  him  go  further, 
but  he  went  back  again  when  my  Lord  of  Ayles- 
bury went  down  Stairs.  We  will  begin  with  the 
WitnelTes,  as  to  this  Edivayds. 

Swear  Mr.  De  la  Rue,   Qxhich  was  done.) 

llx.Couyers.  Mr.  De  la  Rue,  Pray  do  you  know 
M.  Edwards  that  w.ts  here  ?        ^        ,    ^  t 

Mr.  De  la  Rue.  He  goes  by  feveral  Namc^  j  1 
know  him  by  the  Name  of  Douglas  :  And  laft 
Jilciday  I  ccimt  into  the  Prefs-Tard,  and    abted 
him  by  the  Name  of  Douglas,  and  he  faid  he  had 
taken  his  own  Name  again,    by   which  he  was 
known  at  St.  Gerinains,  and  that  was  Ed-wards  or 
Richards,  as  I  remember,  or  feme  fuch  Name. 
Mr.  Conyers.  When  was  he  at  St.  Germams. 
Mr.  De  la  Rue.  About  three  or  four  Years  ago. 
Mr.  Conyers.  Pray  look  upon  him,  fee  if  you 
know  him.  , 

Mr  De  la  Rite.  I  know  him  very  well,  there  he 
ftands,  that  is  the  Perfon  in  the  black  Wig;  he 
was  reputed  at  St.  Germains  to  be  my  late  Lord 
Dundee's  Chaplain. 

Mr.  Att.  Gen.  What  Name  did  he  go  by  at 
St.Germains.  „     ,,     t.     u 

Mr.  De  la  Rue.  I  can't  very  well  tell:  But  he 
faid  he  had  taken  his  own  Name  again ;  and  I  think 
he  faid  it  was  Edwards  or  Richards. 

Mr.  Conyers.  Did  he  go  formerly  by  the  Name 
oi  Douglas} 

Mr.  De  la  Rue.  Yes,  here  in  England:  Mr. 
Porter  knew  him  to  go  by  that  Name. 

Mr.  Alt.  Gen.  What  elfe  do  you  know  of  him  ? 
Mr.  De  la  Rue.  The  Lift  that  Mr.  Cranhurne 
carried  from  Ux. Porter  to  Mr.  Charnock,  and  which 
he  brought  back  again  from  Mr.  Charnock  to  Mr. 
Porter,  had  in  it,  among  the  other  Names,  the 
Name  of  Douglas,  which  I  underftood  to  be  that 
Gentleman. 

Mr.  Att.  Gen.  Did  he  go  by  that  Name  at  that 
Time? 

Mr.  De  la  Rue.  Yes  he  did. 
L.  C.  J.  'trehy.  Pray  repeat  that  again.  Sir,  that 
Tve  may  underftand  it,  and  fee  whether  it  be  Evi- 
dence. 

Mr.  De  la  Rue.  Wh)',  Sir,  the  Lift  that  Mr. 
Cranlurne  brought  from  Mr.  Charnock  to  Mr.  Por- 
ter, at  the  Foot  of  the  Lift  which  Mr.  Porter  had 
lent  to  him,  there  were  other  Names  written,  as  I 
believe,  in  Mr.  Cbarnock's  Hand,  and  among  thole 
Names  there  was  the  Name  of  Douglas,  which  I 
underftood  to  be  this  Mr.  Edwards,  as  he  calls 
himfelf     And  moreover,   when  Mr.  Porter  went 


out  of  Town,  going  to  Dolors  Commons,  I  called 
at  Mr.  Charnock' s,  and  he  had  a  great  deal  of  Com- 
pany with  him,  four  or  five  Troopers,  and  among 
the  Reft  this  Edwards  or  Douglas  was  there  fitting 
by  him.  Here  is  a  Gentleman  that  I  fee  upon  the 
Bench,  I  think  he  is  a  Scotchman,  that  knew  him 
at  St.  Germains  as  well  as  I.  I  think  his  Name  is 
Mackdomiel. 

Mr.  J.  Rokehy.  What  Countryman  did  you  take 
this  Edwards  to  be  ? 

Mr.  De  la  Rue.  A  Scotchman,  and  Chaplain  to 
my  Lord  Dundee  that  was  killed  in  Scotland. 

Mr.  Serjeant  Darnal.  Did  you  fee  this  Gentle- 
man in  France,   Sir  ? 

Mackdcmiel.  I  never  was  in  France  in  my  Life. 

Mr.  Att.  Gen.  You  can't  ask  him  the  Queftion : 


You  know  it  tends  to  make  him  either  accule  or 
excufe  himfelf  of  a  Crime.  Pray  call  Mr.  Porter 
again.  But  in  the  mean  Time,  till  he  comes, 
we'll  examine  Mr.  Goodman,  becaufe  he  is  here. 
Mr.  Goodman  you  were  by,  and  heard  what  thefe 
Drawers  laid  concerning  your  being  at  the  Old- 
Kings-Head  in  Leaden- Hall- fireet  that  Day. 
Pray  give  an  Account  when  you  came  in,  whe- 
ther you  law  my  Lord  of  Aylesbury,  and  what 
paffed  between  you  at  my  Lord  of  Aylesburf& 
going  away  ? 

Mr.  Goodman.  Mr.  Porter  brought  me  up  ;  and 
when  I  came  in  they  were  all  fitting  ;  and  after 
Salutation  I  lat  down  :  And  when  they  had  con- 
fulted  Ibme  Time,  they  came  to  a  Relblution,  as 
I  have  told  you  already.  The  Fellows  are  lb  far 
in  the  Right  of  it,  that  my  Lord  of  Aylesbury  and 
my  Lord  Montgomery  went  away  fir  ft  ;  for  I  took 
my  Leave  of  them  at  the  Head  of  the  Stairs.  Says 
my  Lord  of  Aylesbury  to  me,  Pray  avoid  Cere- 
mony, we  will  go  away  privately  as  we  came,  in 
a  Hackney-Coach.  And  as  to  the  Mafter  of  the 
Houfe,  who  fays,  he  does  not  know  me,  I  have 
dined  leveral  Times  there  ;  four  or  five  Times 
with  Sir  John  Friend  :  And  one  particular  Day 
above  all  the  Reft,  I  remember  I  was  not  well, 
and  I  went  down  Stairs  to  the  Bar,  and  laid,  l 
pray  can  you  get  me  a  little  Brandy.  He  laid, 
yes ;  he  would  help  me  to  Ibme  of  the  Beft  in 
England.  .And  he  brought  me  up  Ibme  which  I 
liked  very  well ;  and  thinking  he  had  a  Quantity 
of  it,  I  ask'd  him  what  I  fhould  give  him  a  Gal- 
lon for  a  Parcel.  But  he  laid,  he  had  but  a  lit- 
tle :  And  I  am  fure  he  has  leen  me  there  five  or 
fix  Times. 

Mr.  Att.  Gen.  Then  let  up  that  Mafier  of  the 
Houle  Cock  again,  ("which  was  done.) 

Come,  Sir,  You  hear  what  Mr.  Goodman  has 
Sworn,  and  mind  it ;  you  are  upon  your  Oath. 
You  laid  juft  now,  that  you  never  law  Mr.  Good- 
wan  before. 

Cock.  No,  upon  my  Word,  Sir  :  I  don't  know 
that  ever  I  faw  him  before. 

Mr.  Att.  Gen.   Do  you  remember  nothing  of 
his  being  with  Sir  John  Friend  at  your  Houle  } 
Cock.  No,  upon  my  Word,  Sir. 
Mr.  Att.  Gen.  Nay,  you  are  upon  your  Oath; 
Nor  do  you  know  nothing  of  your  giving  of  him 
Brandy  ? 

Cock.  No,  upon  my  Oath,  I  do  not  remember 
any  fuch  Thing. 

Mr.  Att.  Gen.  That  is  a  very  lafe  Way  of  Swear- 
ing, I  profels. 

Mr.  Conyers.  He  remembers  the  particular 
Time  when  he  was  Sick,  and  you  offer'd  to  fell 
him  Ibme  Brandy. 

Mr.  Att.  Gen.  No,  he  ask'd  him  what  he  Ihould 
give  him  for  it  a  Gallon.  But,  Mr.  Cock,  did  you 
ever  lee  Goodman  in  your  Houle  fince  my  Lord  of 
Aylesbury  and  they  were  there  ? 

Cock.  No,  upon  my  Word,  Sir,  I  did  not  : 
And  I  never  had  but  two  Gallons  of  Brandy  in 
my  Life  at  a  Time  :  And  I  never  had  any  Cask, 
or  any  Thing  of  that  Nature,  to  fell  any  out  of. 

Mr.  Att.  Gen.  Who  ulcd  to  be  with  Sir  John 
Friend  at  your  Houle  ? 

Cock.  There  ufed  to  be  Mr.  Richardfon,  and 
Tuftice  CaJJj,  and  Col.  CaJJ:>. 

Mr.  Goodman.  Mr.  Richardfon  was  there  that 
Day  :  I  could  almoft  have  remembred  the  parti- 
cular Day,  but  1  cannot  be  pofitive  ,  only  wc 

■wer« 


1696.  O.B. 


for  High-Treafon. 


7?? 


■w-ere  in  the  fame  Room  where  the  Confultation 
was,  at  the  further  Part  of  the  Room. 

Mr.  J.  Kokeby.  You  Friend,  the  Mafter  of  the 
Houfe,  you  hear  what  Mr.  Goodnnm  fays :  Hefiys 
he  was  with  S'n'JohnFricnd  at  your  Houle,  and  being 
not  well  he  ask'd  for  fbme  Brandy,  and  you  told 
him,  you'd  give  him  fonie  of  the  beft  in  Enghmd. 
And  he  propounded  to  you  then  to  fell  him  fbme 
of  it  ;  but  it  leems  there  was  no  Bargain  made. 
Do  you  remember  any  fuch  Thing  of  one  that 
was  with  Sir  John  Friend^  that  Ipoke  of  bu)'ing 
of  Brandy  when  he  was  fick  ? 

Cock.  No,  upon  my  Word  I  do  not. 
Mr.  Att.  Gen.  Then  fet  up    Mr.   Porter   (isjho 
Jicod  tipj  Pray  Mr.  Porter^  look  upon  that  Man 
in  the  Black  Peruke  ;  what  Name  did  he  ufe   to 
goby? 

Mr.  Porter.  He  ufed  to  go  by  the  Name  of  Ed- 
wards. 

Mr.  Att.  Gen.  Had  he  any  other  Name  ? 
Mr.  Porter.  Yes,  Douglas. 
Mr.  Att.  Gen.  He  has  lb  many  Names,  that  we 
don't  know  which  is  his  true  Nanie.     Mr.  Porter, 
pray  what  elfe  do  you  know  of  him  touching  his 
being  concerned  in  the  Confpiracy  ? 

Mr.  Porter.  I  know  not  any  thing  of  mf  own 
Knowledge  ;  but  his  Name  was  put  down  in  the 
Lift  that  Mr.  Lhamock  fent  me  of  his  Men,  and 
iVlr.  De  la  Rue  read  his  Name  there. 

Mr.  Soil.  Gen.  Mr.  Porter,  you  were  a  Witnefi 
upon  the  Trials  of  Sir  John  Friend,  and  Sir  IVil- 
liara  Perkins  ;  did  you  give  Evidence  that  Mr. 
Goodman  was  in  the  Room  at  the  iame  Time  when 
the  Confultation  was  ? 
Mr.  Porter.  Yes,  Sir. 

Mr.  Att.  Gen.  Well,  you  hear  that  thefe  People 
have  fworn,  that  Mr.  Goodman  did  not  come  till 
my  Lord  of  Ayleslury  went  away ;  nay,  indeed, 
that  he  was  not  there  at  all. 

Mr.  Porter.  My  Lord,  upon  my  Oath  he  was 
there  before  my  Lord  Aylesbury  went  away,  and 
Mr.  Goodman  bowed,  and  took  leave  of  my  Lord 
as  he  went  out  of  Doors. 

Mr.  Att.  Gen.  What  time  did  my  Lord  o^Ayles- 
J>ury  go  away  ? 

Mr  Porter.  It  was  about  an  Hour  and  a  Half, 
or  two  Hours  after  Dinner,  and  he  was  in  the 
Room  when  my  Lord  went  away,  for  he  took  his 
Leave  of  him  at  the  Door. 

Mr.  Cowfer.  Do  you  remember  the  Manner  of 
Mr.  Goodmans  coming  in  ? 

Mr.  Porter.  Mr.  Goodman  fent  up  his  Name  ro 
me,  and  I  told  the  Company,  and  promis'd  for 
him,  that  he  was  a  very  honeft  Man,  and  much 
in  King  James's  Incereft  ;  and  then  with  their 
Confent  1  went  down  and  brought  him  up. 

Mr.  J.  Powell.  How  long  time  do  you  think 
there  was  between  Mr.  Goodman's  coming  in,  and 
my  Lord  of  Aylesbury's  going  away  ? 

Mr.  Porter.  I  cannot  tell  that,  I  do  not  remem- 
ber exactly  how  long  it  was. 

Mr.  J.  Pcwell.  Was  it  a  quarter  of  an  Hour,  or 
half  an  Hour  ? 

Mr.  Porter.  A  great  deal  longer,  for  we  had  dif- 
courfed  of  the  whole  Bufinels  after  Mr.  Goodman 
came  into  the  Room. 

Mr.  Conyers.  How  long  were  they  there  after 
Mr.  Goodman  came  in  ? 

Mr.  Porter.  It  was  very  near  two  Hours  after  he 
came  in,  before  they  went  away ;  they  did  not  go 
away  till  fix  a  Clock,  and  he  came  in  at  Four  as 
near  as  I  can  remember. 
Vol.  IV. 


Mr.  Att.  Gen.  Ihcn,  my  I-ord,  we  have  done. 
Sir  B.  Shower.  1  hen  I  beg  the  Favour  of  a  Word, 
or  two,  my  Lord,  May  it  pleafc  your  Lordfhipj 
and  you  Gentlemen  of  the  Jury,  I  am  of  Coun- 
cil in  this  Cale  for  the  Prifoncr  at  the  Bar,  and  1 
nuift  beg  your  Lordfhip's  Patience,  and  your  Fa- 
vour, Gentlemen,  to  make  a  few  Obfervations  up- 
on the  F>idcnce  that  has  been  given  ;  for  we  hum- 
bly infift  upon  it  in  point  of  Law,   that  here  is 
not  fufficient  Evidence  before  you  to  convict  the 
Priioner.     You  are.  Gentlemen,  to  have  rcfpeA 
and  regard  to   your  Confciences  and  the  Oathi 
which  you  have  now  taken,  to  give  a  Verdict, 
and  make  true  Deliverance  between  the  King,  and 
the  Priioner ;  you  are  not  to  go  according  to  your 
own  private  Opinions,  nor  according  to  publick 
Fame,  nor  according  to  common  Report,  nor  ac- 
cording to  the  Verdidts  in  other  Cafes,  nor  ac- 
cording to  the  Confeflions  or  Dying  Speeches  of 
Criminals  who  have  been  Executed,  whether  made 
by  themfelves,  or  by  others  for  tbe?n,  but  you  are 
to  go  by  the  Teftimony  of  Credible  W  itneffes, 
and  if  you  have  not  the  Evidence  of  two  C '•edi- 
ble Witnelfes  before  you,   my  Lords  the  J-^dges 
will  inform  you  how  the  Law  ftands.     Thai  by 
the  Statute  of  Edward  the  Sixth,  and  the  new 
Statute  for  Trials  of  Treafbns,  there  muft  be  two 
Witnelfes  to  prove  the  Priioner  guilty  of  the  O- 
vert-Adt  of  the  Trealbn  that  is  laid  in  the  In- 
didtment  j  and  whether  there  have  been  two  Cre- 
dible Witnelfes  produced  before  vou,  is  the  Que- 
ftion  that  you  are  to  confider  upon  your  Oath  and 
Conlcience  j    that   is,  whether  you  are  fatisfied 
here  be  two  fuch  as  the  Law  requires.     The  Que- 
ftion  is  not  meerly  whether  Mr.  Cook  be  guilty, 
but  whether  in  your  Confciences  he   be  legally- 
proved  guilty  ;  whether  there  be  Evidence  to  fa- 
tisfy  your  Confciences,  according  to  the  Laws  of 
the  Land,  that  he  is  guilty  j    and  we  infift  there 
is  not  i  and  therefore  I  beg  leave  to  recapitulate 
what  has  been  f\vorn  againft  him,  that  we  may- 
fee  how  far  it  reaches,  and  wherein   it  is  de- 
fective. 

Gentlemen,  Mr.  Porter  he  fwears  that  about 
the  Beginning  or  middle  of  May,  he  cannot  tell 
which,  there  was  this  Meeting  at  the  Old-King's- 
Head  Tavern  in  Leaaen-Hall-ftrect ;  in  which,  I 
wou'd  obferve  to  you,  that  he  confines  himlelf  to 
a  certain  Month  ;  the  Reafc)n  is  very  plain,  and 
therefore  I  ask'd  him  whether  it  was  not  in  April -y 
for  if  he  had  faid  it  had  been  then,  there  had 
been  no  danger  to  the  Priioner,  becaufc  of  the 
Adt  of  Indempnity,  therefore  he  was  careful  to 
fix  it  in  May  ;  and  he  would  not  lay  it  in  Jr.ue^ 
for  the  Tenth  o(June  is  a  famous  Day  j  and  then, 
or  loon  after  Newgate  had  him  ;  he  was  confined 
there  for  a  Riot  on  that  Day,  and  fo  they  have 
reftraincd  it  to  a  Month,  and  the  only  Month 
that  he  is  capable  of  1  wearing  to,  as  to  any  Aft 
done  the  laft  Year  till  they  came  in  January  to 
the  Alfallination  Plot,  which  the  Prifoner  is  not 
accufed  to  have  had  any  Concern  in  ;  but  ic 
Ihou'd  feem  he  cannot  tell  what  Day  of  the  Week, 
or  of  the  Month,  but  about  the  Beginning  or  the 
Middle  of  May  Eight  Perfons  dined  at  this  Place, 
and  then  after  Dinner  Mr.  Gooaman  came  in,  and 
they  difcourfed  about  this  Matter. 

Firft,  Gentlemen,  we  infift  upon  it,  that  it  is 
very  improbable  that  EiiglifJj  Froteftants  of  pious 
Converlation  and  good  Morals,  Ihould  agree,  as 
he  fays,  to  fend  fuch  a  MeflTage  to  the  late  King, 
to  invite  over  a  French  PopJJj  Force  ;  we  may 
D  d  d  d  d  2  eafilf 
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cafily  iee  the  horrid  and  mifchievous  Confequen- 
ces  that  wou'd  have  followed  luch  aPradice,  Tuch 
as  niuft  affedl  every  Englip-inmi  with  a  Concern, 
fo  that  it  is  improbable  a  Man  of  Virtue  and 
Piety  cou'd  engage  in  fuch  an  Enterprize  ;  and  if 
it  be  improbable,  you  will  never  believe  it,  un- 
Jefs  the  Convidion  or  Proof  be  irrefiftible  :  And 
if  you  have  any  other  Realbns  to  diftruft  this 
Man's  Truth,  then  we  hope  you  will  go  upon  the 
Side  of  Probability  ;  and  not  let  popular  Preju- 
dice, Common  Fame,  or  any  Thing  elfe  but  le- 
gal and  undeniable  Evidence  have  the  Aftendant 
over  you.  If  you  are  not  latisfied  that  Mr.  Ccok 
did  aflcnt  (as  from  the  Charader  of  the  Man  it  is 
not  probable  he  fhou'd)  to  fend  Charnock  into 
Fr\:iice,  to  perfwade  King  Lczois  and  King  James 
to  fend  Ten  Thoufand  Men  to  invade  our  Coun- 
try, then  he  is  not  guilty. 

In  the  next  Place,  Gentlemen,  he  is  not  guilty 
we  lay  in  the  Eye  of  the  Law,  if  they  have  not 
two  \Vitnefres  ;  and  for  that  we  lay  you  have  but 
one,  or  but  one  that  is  to  be  believed  ;  and  if  you 
have  but  one  that  is  to  be  believed,  that  in  Law 
is  but  one,  and  confequently  my  Client  is  not 
guilty  ;  io  the  King's  Council  agree,  that  if  there 
be  but  one  Witnels,  he  cannot  be  convided,  the 
Law  is  plain  in  the  Cafe.  Now  to  make  it  out 
that  here  is  but  one  VV^itnels  at  moft,  we  have 
offered  you  leveral  Objedions,  and  made  them 
out  by  Evidence,  againft  the  Teftimony  of  Mr. 
Goodman ,  that  he  is  not  a  Perlbn  fit  to  be  be- 
h'eved  ;  and  if  he  be  out  of  the  Cafe,  then  does 
Mr.  Porter's  ftand  alone,  and  all  will  amount  but 
to  one  Witnefs,  fuppole  it  fhou'd  be  granted  that 
his  Teftimony  were  true. 

Fir  ft.  We  have  read  a  Record  of  Convidion 
againft  him,  of  a  Crime,  one  of  the  Greateft  next 
unto  Treafbn,  that  is  known  in  our  or  any  other 
Law.  That  he  hired  a  Man  to  poifbn  two  Dukes, 
Branches  of  a  Noble  Family,  to  which  he  had  fuch 
great  Obligations,  as  all  Mankind  do  know,  and 
he  himfelf  cannot  but  acknowledge  ;  and  if  there 
were  not  that  Aggravation  in  it,  of  his  Obliga- 
tions to  that  Family,  yet  to  lie  in  wait  to  Murder 
and  Poilbn,  is  fuch  an  Offence  as  any  Age  can 
feldom  fhow  the  like.  And  the  Objedion  is  not 
fb  very  eafily  anfwered  as  they  would  have  it ; 
nor  can  it  be  fb  fbon  pafTed  over  as  they  think, 
by  faying  He  is  a  Witnefs  of  a  Confederacy  with 
which  the  Prifbner  is  accufed,  a  Crime  greater 
than  the  Thing  objeded.  It  is  true,  none  can 
bear  Teftimony  in  fuch  a  Bufinefs,  but  he  that  is  a 
Party  :  But,  we  fay,  if  thefe  Perfbns  who  come 
and  fet  up  themfelves  for  WitnefTes,  were  not 
pobi  Homines,  and  did  not  appear  to  be  Perfbns  of 
indifferent  Credit  between  Man  and  Man,  and  did 
not  ftand  impartial  in  the  Eye  of  the  World  in 
other  refpcds  before,  then  they  are  not  be  be- 
lieved, as  to  what  they  charge  themfelves  and 
others  to  1  e  guilty  of  Now,  if  Mr.  Gcod?nan 
ftand  convided  of  fuch  an  Offence  as  this  that  is 
alledgcd  againft  him,  tho'  he  is  pardoned  by  the 
Ad  of  Parliament,  or  Satisfadion  acknowledged 
upon  the  Record,  though  it  be  even  the  very  next 
1  erm,  yet  that  does  not  purge  him  from  the  In- 
farny  and  Difgrace,  or  from  the  Imputation  of 
being  concerned  in  fb  Villainous  a  Defign.  It  is 
impolTible  that  he  fhould  be  a  good  Witnefs  that 
wou'd  be  engaged  in  fiich  a  Matter,  efpecially 
•when  we  have  thofe  various  WitnefTes,  and  fuch 
a  concurring  Teftimony,  that  what  he  has  Sworn 
is  abfolutely  falle. 


Gentlemen,  if  there  were  nothing  but  his  own 
Teftimony  in  the  Cafe,  rhere  would  be  no  Quefti- 
on  at  all  in  it :  And  as  to  Capt.  Pcrtc/s  Teltimo- 
ny  about  his  being  there,  we  have  produced  three 
WitnefTes,  who,  if  they  be  of  Credit,  then  Mr. 
Goodman  is  not  to  believed,  but  is  falfified 
throughout ;  for,  it  is  not  the  Queftion,  whether 
Mr.  Cook  went  away  before  the  Confultation  and 
the  Refblution  i  for  if  m}'  Lord  of  Aylesbury,  or 
my  Lord  Montgomery  went  av.a)-,  Mr.  Goodman 
is  falfified  in  that,  and  confequently  you  ought 
not  to  believe  him  in  the  reft  ;  for  lie  adually 
fvvears,  that  my  Lord  of  Aylesbury,  my  Lord 
Montgomery,  and  tfiofe  other  Gentlemen,  were  all 
prefent,  and  at  the  Con/iilt,  and  did  confent  and 
agree  to  the  Refolution,  by  ufing  thefe  Words  ^ 
7es,  yon  may  ;  7'es,  you  may.  Now,  we  fay,  there 
arc  three  WitnefTes  that  fwcar,  That  my  Lord  of 
Aylesbury  was  gone  before  he  came  there.  I  do 
not  care  whether  he  came  there,  or  not ;  that  is 
not  material  :  For  if  there  were  no  Body  there 
when  my  Lord  of  Aylesbury  was  there  but  thofe 
that  were  at  Dinner,  then  Mr.  Goodman  was  not 
there  at  any  luch  Confultation,  as  they  would  in- 
finuate  was  at  that  Time,  in  that  Place,  and  that 
Company. 

My  Lord,  we  have  proved  to  you  Mr.  Cook's 
Abhorrence  and  Declaration,  which,  we  think, 
ought  to  go  a  great  Way  in  Satisfadion  of  his  In- 
nocence, at  leaft  to  induce  you  to  the  favourable 
Side  ;  for.  Gentlemen,  you  are  not  brought  hi- 
ther to  Convid  a  Man  only,  but  to  Try  and  Ex- 
amine him  ;  and  it  is  your  Duty  to  Acquit,  as 
well  as  Convid,  according  as  the  Evidence  ftands : 
It  is  your  Duty  to  go  according  to  your  Conlci- 
ences,  and  to  declare  whether  he  be  Guilty,  or 
not  Guilty,  upon  the  Evidence  you  have  before 
you  :  You  are  to  examine  the  Truth  of  the  Fad 
in  all  its  Circumftances,  and  upon  vour  own  Con- 
Iciences  to  declare,  whether  he  is  Guilty  or  not 
Guilty  ;  now  wepropofe  it  to  you,  and  fubmit  it  to 
your  Confciences,  that  here  are  three  WitnefTes, 
that  fpeak  upon  their  Oaths,  againft  whom  there 
is  no  Objedion,  that  ever  they  were  guilty  of  ly- 
ing in  wait  to  Poifbn  any  Body,  nor  in  any  Plot 
for  an  AfTafTination,  nor  any  Confpiracy  for  in- 
viting an  Invafion  from  France,  nor  any  other 
Objedion  againft  them,  but  they  ftand  upright 
in  the  Face  of  the  World,  and  they  three  fwear. 
That  he  was  not  there  at  that  Time.  The  An- 
fwer  that  we  exped,  is.  That  he  might  be  there, 
and  they  not  fee  him  :  And  becaufe  it  was  pofli- 
ble  he  might  be  there,  and  they  not  fee  him, 
therefore  it  is  no  Evidence  :  But,  my  Lord,  be- 
caufe it  may  be  fb,  is  no  Evidence  that  it  is  fb  ; 
that's  no  Objedion  ;  for  you  will  take  it  as  the 
Nature  of  the  Thing  will  afford,  and  the  Matter 
itfelf  allow.  Now  there  can  be  no  better  Evidence 
than  this ;  that  they  went  in  and  out  continually  j 
the  Drawers,  and  the  Mafter  of  the  Houfe  five 
or  fix  Times  himfelf,  were  in  the  Room,  and 
they  fay,  there  was  no  fuch  Perfbn  there.  Why 
then  it  is  very  improbable,  if  not  impoflible,  that 
any  fuch  Man  fhould  be  there.  The  one  fwears, 
he  came  down  from  my  Lord  of  Aylesbury  juft 
before  he  went  away  ;  and  another  fays,  he  fol- 
lowed him  out  of  the  Room  ;  and  the  Mafter 
fays,  that  he  met  my  Lord  of  Aylesbury  at  the 
Stairs-head.  All  which  falfifies  Mr.  Goodman  in 
that  Particular,  that  he  was  with  my  Lord  of 
Aylesbury  at  the  Stairs-head,  when  he  went  away. 

Thefe 
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Thefe  are  incompatible  i  and  if  we  falfify  him 
in  any  one  Thing,  he  is  not  to  be  believed  in  any- 
other. 

Then,  Gentlemen,  we  offer  to  your  Confidera- 
tion  an  Anfwcr  to  another  Objection  :  They  lay 
thele  WitnefTes  leem  to  fwear,  that  he  was  not 
there  at  all.  Wc  are  not  concerned  whether  he 
was  there  afterwards,  or  not  :  If  you  are  latisfied, 
that  he  was  not  there,  as  our  Witnefles  fwear, 
while  my  Lord  of  Aylesbury  was  there,  that's 
enough.  But  then  they  make  an  Objedtion,  how 
comes  the  Mafter  of  the  Houie  to  remember  my 
Lord  of  Aylesbury  s  going  away,  more  than  any 
Body  el{e  ?  Gentlemen,  you  know  the  Nature  of 
the  Thing  (hows,  not  only  that  it  was  more  pro- 
bable the  Mafter  of  the  Houle  fliould  make  his 
Obfervations  near  the  Time  of  Dinner,  rather 
than  afterwards  at  Night,  when  there  is  more 
Hurry  :  But  it  is  more  probable  he  fhould  take 
notice  of  it  from  the  Quality  of  the  Perfon,  from 
the  Diicourfe  he  had  with  him  about  the  White- 
■wine,  which  was  a  good  Medium  to  refrefh  a 
Vintner's  Memory,  it  being  a  Matter  in  his  own 
Trade,  and  that  might  make  him  call  it  to  Mind. 

Therefore,  Gentlemen,  we  think  thele  three 
Witnefles  ftand  free  and  clear  in  their  Credit ;  and 
being  {b,  are  inconfiftent  with  Mr.  Goodman' sTe.- 
ftimony  ;  and,  we  hope,  in  fiivour  of  Life,  the 
Credit  inclines  on  their  Side,  elpecially  when  the 
Queftion  is,  whether  a  Man  Ihall  be  executed  for 
^reafon  who  never  fled  for  it,  who  was  never 
charg'd  with  any  'itreafon  or  T'reafcnable  Pra5fices 
before  ;  nay,  not  (b  much  as  with  any  particular 
Crime  or  Immorality  :  And  whether  three  Wit- 
nefles flial]  be  believed,  againft  whom  there  is  no 
Obje<5lion,  rather  than  Two,  againft  One  of 
which  there  are  luch  ObjeAions. 

My  Lord,  we  are  not  now  debating  or  attack- 
ing the  Evidence  of  the  Plot,  or  arraigning  the 
former  Judgments  againft  the  Ccnfpirators  that 
have  fuffer'd  ;  but.  Gentlemen,  we  are  putting 
you  now  upon  a  lerious  Enquiry,  (as  God  and 
your  own  Conlciences  Ihall  incline  you)  whether 
our  Client  be  guilty  or  not  guilty  upon  this  Evi- 
dence j  that  is,  whether  Mr.  Goodman  Ivvears  true, 
or  not.  We  hope  that  we  have  given  you  fuffi- 
cient  Satisfaction,  that  upon  Mr.  Goodman's  Part 
the  Evidence  is  infufficient ,  and  we  hope  you  will 
accordingly  find  our  Client  not  guilty. 

Mr.  Att.  Gen.  If  Mr.  Cook  have  any  thing  to  lay 
bimlelf,  I  defirc  he  may  lay  it  now,  before  wc 
begin. 

Sir  B.  Sbozcer.  No,  pray  go  on,  Sir, 

L.  C.  J.  Ti-eby.  Mr.  Cook,  wou'd  you  lay  any 
Thing  your  lelf,  before  the  King's  Council  fum 
up  ? 

Cook.  The  little  I  have  to  lay,  my  Lord,  I'll 
ipeak  now,  or  by  and  by,  which  you  pleale. 

L.  C.  J.  Treby.  You  muft  do  it  now,  becaule  af- 
ter they  have  lumm'd  up,  there  is  nothing  more 
to  be  faid  by  you. 

Cook.  My  Lord,  I  thank  God,  I  have  lived,  a 
Life,  I  hope,  as  good  as  any  Man,  and  have  of- 
ten received  the  Bleflfed  Sacrament  ;  I  have  done 
it  conftanrly,  and  fhall  do  it  fpeedily,  by  the 
Grace  of  God,  as  loon  as  I  can  have  a  Minifter 
come  to  adminifter  it  to  me.  I  did  offer  it  to  my 
own  Father,  when  he  came  to  me,  and  told  me, 
If  I  ■vsould  confefs  this  ^bing  I  fJjoiild  not  come  to 
Serial :  I  told  my  Father,  I  would  not  for  Ten 
Thoufand  World*  take  away  the  Blood  of  an  in- 
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noccnt  Man  to  favc  mine.  I  thank  Cod,  I  am 
in  a  very  good  Way  to  die  ;  I  have,  for  at  leaft 
this  laft  Year,  frequently  received  the  Blefled  Sa- 
crament ;  and  how  I  have  liv'd,  every  Body  in 
the  Court  that  knows  me  can  tell  my  Life  and  Con- 
verlation  has  been  as  regular  as  any  Man's  and  I 
am  as  ready  to  die  to-morrow,  if  Occafion  was  for 
it  (I  thank  God)  as  any  one  ^  I  will  receive  the 
Bleflfed  Sacrament  upon  it  j  and  it  is  not  for  Life 
that  I  would  do  any  Thing  that  is  wrong  or  un- 
juft  :  I  do  love  my  Nation,  and  I  love  the  Quiet 
of  the  Nation  ;  I  never  was  for  difturbing  the 
Government  that  now  is  ;  and  I  ever  was  againifc 
Foreign  Forces  or  an  Invafion,  for  T  never  thought 
of  one,  or  heard  of  it,  but  with  Abhorrence  and 
Deteftation  :  And  I  do  aflfure  faithfully,  I  fhou'd 
be  lorry  to  dilparage  Mr.  Porter  s  Evidence,  be- 
caule 1  would  have  every  Body  that  was  concern- 
ed in  that  Horrid  and  Barbarous  Crime  to  fuffer  ; 
in  God's  Name,  let  them  all  fuffer.  I  thank  God, 
I  never  knew  any  Thing  of  it,  nor  of  a  French 
Invafion  :  And  1  would  lay  more  of  it,  but  that  I 
would  not  hurt  Mr.  Porters  Evidence,  whofe  Dil^ 
covery  of  that  bloody  Bufmels  has  done  lb  much 
Service.  As  for  Mr.  Goodman.,  as  I  hope  to  re- 
ceive the  Blefled  Sacrament,  and  may  I  perifh 
when  I  do  it,  if  I  Ipeak  an  Untruth  ;  I  would 
not  for  any  Thing,  no,  not  for  the  Good  of  mv 
Country,  have  innocent  Blood  Ipilt ;  I  would  lay 
down  my  Life  to  lerve  my  Country,  but  I  would 
not  have  my  Blood  be  lightly  loft  ^  and  how  lit- 
tle a  Man  Ibever  I  am,  my  Blood  will  lie  as  hea- 
vy upon  the  Nation  as  any  the  weightieft  Man's 
can  do.  I  do  not  doubt  your  Lordlhip's  Juftice, 
nor  the  Jury's,  but  I  pray,  my  Lord,  oblerve  ; 
though  it  is  ufual  not  to  own  Things  at  the  Ear, 
yet  I  do  not  make  this  Denial  as  of  Courle,  but 
out  of  Truth  ;  and  I  alfure  you,  in  the  Prelence 
of  the  whole  Court,  if  I  Ihould  fuffer  for  this,  I 
muft  at  my  laft  Moments  either  confels  or  deny 
Ibmething  :  And,  I  lay,  I  do  alfure,  in  the  Pre- 
lence of  the  whole  Court,  and  I  will  take  the 
Blelfed  Sacrament  upon  it,  that  I  muft,  at  my 
Death,  deny  this  whole  Matter,  and  that  ever  I 
did  lee  Mr.  Goodman  at  all  there  ;  I  do  not  think 
I  faw  him  ;  I  do  not  remember  I  law  Mr.  Good- 
man  at  all,  except  once  in  Germain-ftreet,  when 
the  Coach  broke,  and  that  muft  be  but  in  paffing 
by  neither,  and  he  would  have  hurt  or  kili'd  the 
Coachman,  and  we  kept  him  from  it  j  and  I 
walk'd  with  him  half  the  Length  of  Gerviain- 
Jireet,  before  I  knew  who  Mr.  Goodman  was.  If 
ever  a  one  of  thole  Gentlemen,  that  are  Men  of 
Credit  and  Honour,  can  fay  I  was  any  ways  {o 
inclined,  or  that  they  ever  law  me,  or  knew 
me,  that  I  ever  bought  a  Piftol  or  a  Blunder- 
buls,  or  the  like,  may  God  fink  and  ftrike  me 
dead  ;  and  the  Blelfed  Sacrament,  which  I  intend 
to  receive,  be  my  Curie  and  Damnation,  if  I 
knew  ofKing  James's  Coming,  till  after  the  whole 
Town  rang  of^it :  I  had  no  Hand  in  the  Invafi- 
on ;  and,  befides  my  Abhorrence  of  introducing 
foreign  Force,  I  defire  your  Lordfhip  and  the  Ju- 
ry to  confider  the  Circumftances  of  my  Cale,  that 
I  had  but  a  very  Imall  Allowance  from  my  Fa- 
ther, and  therefore  it  is  not  probable  I  Ihou'd 
take  upon  me  to  join  with  my  Lord  o£  Aylesbicy, 
and  my  Lord  Montgomery,  and  thofe  other  Gen- 
tlemen, to  lend  Mr.  Cbarnock  into  France,  to  in- 
vite over  a  Foreign  Force :  And  I  call  God  to 
witnefs  I  had  no  Hand  in  it.  I  beg  your  Lord- 
lhip's 
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fhip's  Pardon  for  all  this  Trouble  ;  I  would  not 
hurt  Mr.  Poncrs  Evidence,  for  the  Reaibns  that 
I  ha\e  told  you  ;  but  this  is  for  my  Life,  and  I 
don't  fo  much  value  that  as  1  do  Truth  and  Since- 
rit)' ;  and  I  fhall  receive  the  BlelTed  Sacrament, 
if  I  die,  that  I  never  did  do  fo.  Indeed  1  never 
did  take  the  Oaths,  nor  did  I  ever  refufe  them, 
becaufe  they  wiere  never  oiTer'd  me  ;  but  I  wou'd 
take  the  Oaths  now  if  they  were  offer'd  me.  My 
Lord    T  be^  your  Pardon  for  this  Trouble. 

L.  C.  J.  ^i'cl'y-  Have  you  done,  Sir  ?  Have  you 
faid  all  )  ou  would  lay  ? 

CccL  Yes,  my  Lord. 

L.  C  J.  li-eby.  Then,  you  Gentlemen  of  the 
King's  Council, 'will  you  conclude  ? 

Mr.  Soil.  Gen.  May  it  pleafe  your  Lordlhip,  and 
you  Gentlemen  of  the  Jury,  I  am  of  Council  in 
this  Cafe  for  the  King,  and  I  could  have  been 
very  glad  that  this  Gentleman's  Defence  that  he 
has  made  had  been  ftronger  than  in  Truth  it  has 
been  :  I\  nd  I  fliould  have  been  very  glad  too  that 
his  Council  had  been  able  to  have  made  it  better 
for  him  ;  but  that  he  and  they  may  be  fatisfied  as 
much  is  done  as  the  Cafe  will  bear  ;  they  have 
had  all  the  Liberty  in  the  World  to  make  his  De- 
fence the)  could  defire,  nay,  more  than  in  Strid- 
nels  could  be  allowed  them. 

Gentlemen,  our  Evidence  is  very  pofitive  a- 
gainft  the  Prilbner  at  the  Bar,  and  for  the  higheft 
Crime  that  the  King's  Subjects  can  be  guilty  of, 
by  the  Confcflion  of  the  Gentleman  himfelf  and 
of  his  Council.  We  have,  I  fay,  two  pofitive 
Witneffes  againft  him  ;  they  lay  they  are  not  le- 
gal ones ;  1  muft  own,  if  we  have  not  two  Wit- 
nelTes,  we  ha\'e  never  an  one  ^  for  whatlbever 
falfifies  Mr.  Goodman's  Teftimony,  falfifies  what- 
foever  Mr.  Porter  has  fworn.  Now,  the  Evidence 
that  Mr.  Porter  has  given  againft  him,  is  this  : 
He  fays,  There  was  to  be  a  Meeting  at  the  Kmgi>- 
Hecjd  ^^aniern  in  Leaden-Hall-fireet^  and  there 
they  confulted  of  the  Methods  to  bring  back  King 
Jivi/es  hither  ;  and  it  was  thought  the  beft  Way 
to  lend  to  King  "James  to  invite  the  French  King 
to  lend  1000  Horle,  1000  Dragoons,  and  8000 
Foot,  to  Land  here  in  this  Kingdom,  where  they 
would  meet  him  with  2000  Horle.  They  pitch'd 
upon  a  very  proper  Melfenger,  Mr.  Charmck^  a 
Perlbn  that  has  been  attainted,  and  has  luflFer'd 
for  High-Trcalbn  ;  he  was  to  be  lent  into  France 
upon  this  Errand  ;  Mr.  Ccc^,  the  Prilbner  at  the 
Bar,  was  one  of  the  Perlbns  that  were  there  at 
that  Time,  and  he  was  conlenting  to  this  Melfage  j 
and  Mr.  Porter  gives  you  a  particular  Token  re- 
lating to  the  Prilbner,  for  he  remembers  the  Pri- 
lbner did  kneel  upon  the  Chair,  and  lean'd  his  El- 
bows upon  the  Table  when  he  conlented. 

Mr.  Porter  goes  further,  and  tells  you.  That 
Mr.  Chamock  would  have  another  Meeting,  to 
know  and  lee  whether  all  the  Company  were  of 
the  fmie  Mind  they  had  been  ;  and,  That  after- 
wards they  met  at  Mrs.  Moimtjoys  Houle,  and 
there  the  Prilbner  at  the  Bar  was  prelent,  and  con- 
lenting to  the  lame  Thing  :  Thereupon  Mr.  Char- 
iwck  went  into  France,  and  came  back  again,  and 
faid.  The  French  King  could  not  fpare  fo  much 
Force.  Mr.  Goodman  gives  the  lame  Evidence 
that  Mr.  Porter  had  given :  It's  true,  he  was  not 
at  Mrs.  Motintjoys  Tavern,  but  he  tells  you  with- 
al, He  fpoke  with  Mr.  Charnock  when  he  came 
back  from  France,  and  Charnock  return'd  him  the 
fime  Anfwer  he  did  to  Mr.  Porter,  That  the  F-encb 
King  could  not  fpare  fo  many  Forces,     This  is  the 


Evidence  in  Ihort,  Gentlemen,  that  is  given  a- 
gainft  the  Prilbner  ;  and  if  this  Evidence  be  true, 
then  is  he  guilty  of  the  Crime  for  which  he  is  in- 
dicted. 

Againft  thefe  Witneffes  they  have  produced, 
fiift,  a  Record  of  Convidlion  againft  Mr.  Goodman, 
and  tiiac  was  for  Hiring  one  Amydci  to  poilbn 
the  Duke  oi  Grafton,  and  the  Duke  of  Nortlmm- 
berland :  I'hey  have  produc'd  the  Record,  where- 
by it  appears,  he  was  Convidted,  and  Fined  1 000  /. 
and  was  to  find  Security  for  his  good  Behaviour 
during  Lifej  and  he  was  to  lye  in  Prifon  till  the 
Fine  paid,  and  Security  given  :  But  it  hap- 
pens, in  that  very  Record  it  appears  there  was  Sa- 
tisfadlion  acknowledg'd  upon  that,  even  the  very 
next  Term ;  and  that  gives  a  great  deal  of  Sulpi- 
cion  to  believe,  that  the  Evidence  that  was  given 
was  not  much  credited  ;  for,  tho'  the  Council  for 
the  Prilbner  has  laid,  that  it  was  the  Payment  of 
the  1 000  /.  that  was  the  Satisfadlion ;  no,  it  is  not 
fo,  it  is  a  Satisfaction  of  the  whole  Judgment,  for 
finding  Security  as  well  as  the  Fine.  They  fay  he 
was  not  able  to  pay  the  Fine,  and  there  is  nothing 
appears  of  the  other  Parts  of  the  Judgment  being 
complied  with,  but  the  whole  Judgment  is  let  a- 
fide. 

But  all  this  does  not  make  a  Man  no  Legal  Wit- 
nelsi  if  they  thought  this  Convidlion  tended  to 
let  afide  his  Evidence,  they  would  have  produc'd  it 
at  another  Part  of  the  Trial,  then  where  they  did : 
That  is,  when  Mr.  Goodman  was  firft  call'd  to  be 
fworn  as  a  Witnels,  then  they  Ihould  have 
produced  this  Record,  and  laid  he  had  been  no 
Witnels :  But  they  knew  well  enough  that  that 
was  no  Exception  againft  the  Legality  of  his  Evi- 
dence, but  tends  only  to  his  Credit,  and  nothing 
elfe.  Now,  tho'  it  be  a  black  Crime  to  endea- 
vour to  poilbn  another,  yet  that  does  not  totally 
deftroy  any  Man's  Credit ;  if  it  did,  then  the  other 
Gentleman,  Mr.  Porter,  has  confels'd  himlelfguil- 
ty  of  a  greater  Crime  then  that  for  which  Mr. 
Goodman  is  convidted  by  this  Record  ;  for,  he 
owns  himlelf  one  that  was  in  that  Defign  of  Aflaf^ 
finating  the  King.  And  Mr.  Goodman  owns  him- 
lelf too  guilty  of  a  greater  Crime  then  what's 
objefted  to  him,  which  is  that  of  High-'Treafon  ; 
and  I  hope,  if  he  may  be  believed,  when  he  owns 
himlelf  guilty  of  Higb-^reafon,  which  is  a  greater 
Crime  than  Poilbning  a  private  Subject ;  or  guilty 
of  fuch  a  Dtfign  as  the  Aflallination  of  the  King, 
which  Mr.  Porter  has  charg'd  himlelf  with,  and 
notwithftanding  which,  they  have  not  offer'd  that 
as  an  Exception  againft  Mr.  Porter's  Evidence, 
(  for  they  very  well  know,  his  Evidence  has  been 
receiv'd,  and  credited  :  )  Mr.  Goodman  may  be 
credited,  tho'  guilty  of  the  Crime  objedted  to 
him  :  And  the  conftant  Practice  in  all  Trials  of 
this  kind  hath  been,  that  it  does  not  take  away 
the  Witnels's  Evidence,  however  it  aifedis  his 
Credit,  which  in  this  Cale  is  fupported  by  the 
concurrent  Teftimony  of  Mr.  Porter.  And  fo 
then,  I  lay,  we  have  two  legal  WitnelTes  (  not- 
withftanding all  the  Exceptions )  to  prove  Mr. 
Cook  guilty  of  the  Crime  for  which  he  is  in- 
dided. 

Then  they  go  on  further,  and  produce  other 
Witneffes :  Firft,  they  produce  one  Edzvards,^  a 
Perlbn  that  is  committed  for  Wgh-'freafon  him- 
felf, and  under  Sufpicion  of  his  being  to  be  one 
of  thole  that  was  to  have  a  Hand  in  the  Affaflina- 
tion  ;  but  his  Evidence  goes  no  further,  then  that 
Mr.  Goodman  told  him  he  was  to  be  a  Witnels  a- 
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gainft  Mr.  Cook,  and  eitlicr  he  the  Witnef^,  or 
Mr.  Cook  muft  fufFer  ;  and.  That  it  was  a  foolifli 
thing  to  be  hang'd.  My  Lord,  there  is  nothiilg 
at  all  in  this  Matter  that  takes  away  Mr.  Goochnaii's 
Evidence  :  It  is  very  plain  Mr.  Coodr,ian  had  for- 
feited his  Life,  and  muft  do  fbmething  to  lave  it, 
and  I  think  he  could  not  do  a  better  Service  to 
entitle  himlelf  to  the  King's  Mercy,  then  to  dis- 
cover thole  that  were  equally  guilty  with  himfelf 
'Twas  his  Duty  to  have  done  it,  if  he  had  not 
been  in  Danger;  and  if  he  hath  done  no  more 
then  what  was  his  Duty,  I  hope  that  is  no  Objec- 
tion againft  his  Teftimony. 

They  have  produced  likewife  a  Drawer  of  the 
K'ni^s-IIead  ^a'vern,  one  Crawford,  and  he  lays, 
he  attended  in  this  Room  while  this  Company  was 
there.  But  then  he  goes  a  little  further  than  the 
Council,  or  the  Priloner  would  have  had  him ; 
for  they  called  him  to  prove  that  Mr.  Goodman 
was  not  there  when  my  Loid  of  Jylesbury,  my 
Lord  Montgomery,  and  Mr.  Cook  were  there.  But 
when  the  Drawer  comes,  he  knows  nothing  of 
Tvlr.  Goodmans  being  there  at  all :  He  fays,  Mr. 
Cock  was  there,  but  not  Mr.  Goodman ;  and  yet 
he  does  acknowledge,  that  Mr.  Goodman  might 
be  there,  and  he  not  lee  him  come  up.  He  ac- 
knowledges he  attended  upon  other  Company  as 
well  as  this  j  fb  that  it  is  plain  in  the  Nature  of 
the  Thing,  and  his  own  ConfelTion,  that  Goodman 
might  be  there.  This  cannot  take  off  the  pofitive 
Evidence  of  Mr.  Goodman,  and  Mr.  Porter,  who 
both  fwear.  That  Goodman  was  there. 

But  then  they  produce  another  Drawer,  and 
that  is  one  Ilimtly  ;  and  he  gives  the  fame  Ac- 
count, only  indeed  he  lays ;  He  was  there  all  the 
while  they  were  at  Dinner :  But  that  is  nothing, 
becaufe  it  is  acknowledg'd  both  by  Mr.  Porter, 
and  Mr.  Goodman,  That  he  was  not  there  at  Din- 
ner-Time, but  he  might  be  there  after  Dinner, 
and  yet  Huntly  could  not  lee  him  at  Dinner :  He 
tells  you  likewife,  he  pals'd  up,  and  down  in  the 
Room  afterwards,  and  did  not  fee  Mr.  Ccidman 
there  j  but  yet  he  might  be  there,  and  he  not  fee 
him. 

Then  they  produce  the  Mafter  of  the  Houfe, 
and  he  gives  much  the  fame  Evidence  in  Effedt 
which  his  Servants  do.  That  he  did  not  fee  Mr. 
Goodman  there  all  the  while  ;  but  he  fays  fome- 
thing  that  is  a  little  incredible ;  He  can  be  pofi- 
tive that  Mr.  Goodman  was  not  there  while  my 
Lord  of  Ayleshnry  was  there,  but  he  cannot  be 
poffitive  he  was  not  there  afterwards.  He  tells 
you,  he  met  my  Lord  of  Aylesbury,  and  my  Lord 
Montgomery  upon  the  middle  of  the  Stairs  coming 
down,  and  he  is  fure  Mr.  Goodman  was  not  in  the 
Room  at  that  Time.  Now,  is  that  poflible  that 
he  can  be  fure  of  that,  when  he  owns,  (  and 
cannot  but  own  )  That  Mr.  Goodman  might  go 
into  the  Room,  and  he  not  lee  him :  So  that  he 
has  made  a  flrain  in  his  Evidence  that  it  is 
very  little  to  be  credited,  which  was  not  de- 
figned  fb  much  for  the  Advantage  of  Mr.  Cook  as 
for  the  Advantage  of  fbmebody  elle :  And,  in 
itfelf,  it  is  almoft  an  impoflible  Thing  that  it 
fhould  be  true,  by  what  he  offers  as  the  Rea- 
fbn  of  his  Evidence. 

But  then.  Gentlemen,  you  are  to  confider, 
that  all  thefe  three  Witnelles,  if  they  fwear  true, 
do  falfifie  not  only  Mr.  Goodman,  who  Iwears, 
That  he  was  there  ;  but  they  likewife  falfifie  the 
Evidence  of  Mr.  Porter,  and  for  that  Reafbn  I 
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ask'd  Mr  Po:ter  the  Quellion,  Wliether  he  did 
not  give  the  fame  Evidence  againft  S\Tjolm  Friend? 
And  if  what  he  fwears  now  be  not  true,  neidicr 
was  it  true  when  Sir  John  Friend  was  try'd,  for 
he  was  the  only  Witneli  at  that  Time  againft  Sir 
John  Friend,  for  this  Meeting  ;  and  th.ercfore 
thefe  Mens  Teftimony  tends  to  overthrow  both 
WitnelTes  as  well  as  one  :  And  I  muft  tell  you 
that  if  Mr.  Goodman  be  not  a  legal  Witncfs,  be- 
caufe he  has  fworn  a  Thing  that  is  not  true,  then 
Mr.  Porter  is  not  a  good  W'itnefs,  who  has  fworn 
the  fame  Thing,  'viz.  That  Mr.  Goodman  was 
there  ;  and  then  you  ought  to  acquit  the  Prifbner, 
becaufe  there  is  no  Witnels  againft  him  at  Law  ; 
for,  there  is  the  fame  Evidence  againft  Mr.  Por- 
ter, that  there  is  againft  Mr.  Goodman  as  to  this 
Matter. 

Then,  Gentlemen,  as  for  the  Charader  of  Mr, 
Cook,  they  fay  he  is  a  good  EngliJJj  Protefiant,  I 
hope  he  is  fo  ;  but  it  is  plain,  that  Religion  docs 
not  vary  the  Cale:  'Tis  within  the  reach  of  eve- 
ry Man's  Memory  that  is  here,  that  the  fame 
Things  have  fallen  upon  other  Gentlemen  that 
have  had  the  fame  Charader,  particular!)-  Sir 
John  Friend,  and  Sir  William  Perkins,  who  both 
laid  the  fame  Things,  in  the  fame  Place,  That 
they  were  Slv/e  Proteftants  of  the  Church  of  Eng- 
land. But  that  is  no  Manner  of  Evidence  that 
will  be  Weight  againft  pofitive  Oaths. 

Now,  Gentlemen,  it  is  fit  likewife  you  Ihould 
refledt  upon  another  Thing  :  What  is  it  that 
fhould  engage  Mr.  Porter,  and  Mr.  Goodman,  or 
invite  either  of  thofe  two  Gentlemen  to  give  a 
falfe  Evidence  againft  the  Priloner  at  the  Bar  ?  It 
does  not  appear  that  there  was  any  Injury  done 
by  him  to  them,  to  provoke  them  to  it ;  fb  that 
it  could  be  for  nothing  but  for  the  fake  of  Truth. 
It  has  been  further  faid  on  the  behalf  of  Mr. 
Cook,  That  he  abhon-ed  the  French,  and  any  In- 
vafion  upon  his  Country,  and  the  like  :  It  is  a 
Matter  that  is  eafily  faid  ;  and  it  has  been  faid  by- 
others  that  have  been  in  the  fame  Place  where  he 
now  ftands ;  That  they  hated  all  Plots,  and  they 
might  punilh  them  if  ever  they  caught  them.  But 
thele  are  only  Sayings,  and  nothing  elfe.  If  there 
can  be  any  Conftrudlions  made  of  the  Evidence 
given  by  thefe  two  WitnefiTes,  that  does  not  di- 
redly  prove  the  Indidment,  then  the  Prifbner 
ought  to  be  acquitted  :  But  if  there  can  be  no 
other  Conftrudion  made,  but  only.  That  there 
was  a  plain  Defign  to  fend  Charnock  into  France^ 
to  King  James,  to  perlwade  him  to  prevail  with 
the  French  King,  to  come  and  invade  us  with  a 
Foreign  Force  :  And  if  our  Witneftes  are  legal 
WitnefiTes,  (as,  I  doubt  not,  my  Lords  the  Judges 
will  tell  you  they  are  ;  if  there  be  no  Exception 
to  the  Credit  of  Goodman,  but  only  that  he  was 
in  fuch  a  Defign  of  Poylbning  the  two  Dukes, 
which  is  really  no  Objedion  of  Difcredit  to  his 
Teftimony ;)  then,  with  Submiflion,  I  think  there 
is  no  Room  left  for  you.  Gentlemen  of  the  Ju- 
ry, to  doubt,  but  that  the  Prifbner  is  as  guilty 
of  this  Crime  laid  to  his  Charge,  as  any  others 
that  have  been  tr}'d  and  condcmn'd  for  the 
lame.     And  fo.  Gentlemen,  I  leave  it  to  you. 

L.C.J.  Treby.  Mr.  Conyers,  and  Mr.  Coivpcr,^\\\ 
you  fay  any  Thing  to  this  Matter. 

Mr.  Conyers,  and  Mr.  Cowfer.  No,  my  Lord, 
we  fubmit  it  entirely  to  your  Lordfhip's  Diredion; 
we  have  done  on  all  Sides,  we  think. 

L.C.J, 
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L.  C.  T-  ^rel'y.  Gentlemen  of  the  Jury,  the  Pri- 
Ibner  at  the  Bar,  Mr.  Cook,  ftands  indidled  here  for 
jjiah-freajon  ;  there  are  laid  in  the  Indidlment 
two  Sorts  of  Treafon ;  the  one  is,  Compafling 
and  Imagining  the  Death  of  the  King,  the  other 
is  adhering  to  the  King's  Enemies.  The  Evi- 
dence to  prove  thefe  Treafons  leems  to  be  joynt ; 
for,  as  to  that  of  Compaffing  and  Imagining  the 
King's  Death,  as  well  as  to  the  other,  the  Overt 
Adts  are  meeting  and  confulting  about  the  Trea- 
Ibn,  and  then  agreeing  and  refblving  to  invite 
and  procure  an  Invafion  from  France,  and  to  meet 
that  Invafion  with  an  Iniurredlion  here.  And 
the   Evidence  is  apply'd  entirely  to  prove  thefe 

A£is.  . 

Gentlemen,  that  thefe  are  proper  Overt  ASfs  of 
Compafling  the  King's  Death,  I  need  not  inform 
you,  the  Law  is  very  well  known  ;  and  the  Pri- 
ibner's  own  Council  do  acknowledge,  that  thefe 
are  fufficient  Overt  Ads  of  Compaffing  and  Ima- 
gining the  King's  Death ;  So  that  all  which  they 
defend  him  by  is,  the  Improbability  of  the  Tefti- 
mony  given  againft  him. 

Now,  Gentlemen,  you  are  to  confider  and 
weigh  well  the  Evidence  that  has  been  given.  By 
Law,  it  is  true,  as  they  obferve,  there  muft  be  two 
Witneffes.  Here  is  no  Defed  of  Number;  that's 
acknowledg'd  too,  here  are  two  Witneffes ;  but 
the  Qtieflion  is,  whether  here  be  two  Witneffes 
that  deferve  Credit,  and  upon  whofe  Teftimony 
you  can  find  that  the  Prifbner  is  guilty.  The 
Witneffes,  Gentlemen,  are  Mr.  Porter  and  Mr. 
Goodman. 

Firji,  For  the  Matter  of  their  Teftimony,  it  is 
pofitive  from  them  both  j  that  you'll  do  well  to 
obferve.  Mr.  Porter  tells  you.  That  in  May  lafl, 
(which  is  now  juft  a  Twelve-month)  there  was  a 
Meeting  of  eight  Perfons,  that  is,  my  Lord  of 
Aylesbury,  my  hord  Montgomery, Slrjohn  Fenwkk, 
Sir  IVilltam  Perkins,  Sir  John  Freind,  Mr.  Charnock, 
Mr.  Cook  the  Prifbner  at  the  Bar,  and  the  Witnefs 
himfelf  Mr.  Porter ;  and  this  was  at  the  Kings-Head 
Tavern  in  Leaden-Hall-Jireet,  and  there  thefe  Eight 
dined,  and  this  was  in  Order  to  confult  about  an 
Invafion,  together  with  an  Infurredlion  intended 
to  be  made  for  the  Reftoring  of  the  late  King. 
After  Dinner  comes  in  Mr,  GoodmaJi,  he  fays, 
and  then  they  purfiied  this  Conf  ultation,  and  came 
to  a  Refolution,  to  fend  Mr.  Charnock  into  France, 
and  the  Meffage  was  agreed  upon  which  he  fhould 
carry ;  and  he  was  to  go  to  the  late  King,  and 
Ibllicite  him  to  obtain  10,000  Soldiers  from  the 
French  King,  whereof  8000  fhould  be  Foot,  1000 
Horfe,  and  1000  Dragoons.  Thefe  were  to 
make  up  the  10,000  Men  to  invade  this  Kingdom. 
And  they  refolved  alfb,  when  this  Force  fhould 
land,  they  fhould  meet  and  aflift  this  Invafion 
with  a  joynt  Force,  that  fhould  confifl  of  2000 
Horfe.  And  to  acquaint  and  affure  him  of  this, 
was  the  Meffage.  But,  he  fays,  That  Mr.  Charnock 
was  very  cautious  in  it,  and  would  not  prefently 
go  upon  this  Errand,  but  he  would  have  further 
Affurance  that  they  were  in  Earneft,  and  would 
make  good  what  they  did  fend  him  to  propofe, 
tlicrefore  he  would  have  a  fecond  Meeting  -,  and  a 
fecond  Meeting  was  had,  and  that  was  at  Mrs. 
Moimtjofs  Tavern,  and  there  they  did  renew  the 
lame  Refolution,  and  there  were  prefent  my  Lord 
of  Aylesbury,  Sir  IVUliam  Perkins,  Sir  John  Fen- 
wick,  Sir  John  Friend,  Mr.  Charnock,  the  Prifbner 
at  the  Bar,  and  himfelf-  he  does  not  know  or  re- 


member whether  my  Lord  Montgorne.iy,  or  Mr. 
Goodman  was  there.  He  lays,  Mr.  Charnock  did 
accordingly  go  into  Fraiice,  and  he  did  return  and 
bring  back  King  Javies's  Thanks  to  them,  but 
their  Deflre  could  not  be  comply 'd  withj  and  he 
had  his  Share  of  the  Complements. 

Now  comes  Mr.  Goodman,  and  he  fays.  That 
about  the  fame  Time,  Tiz.  Mid.  May,  Mr.  Porter 
acquainted  him,  there  would  be  a  Meeting  of  fbme 
of  King  James's  Friends,  at  this  Tavern  in  Lea- 
den-hall-Jtreet.  He  fays.  That  he  did  tell  Mr. 
Porter,  he  doubted  he  fhould  not  be  there  at  Din- 
ner, but  he  would  come  as  Ibon  as  he  could  af- 
ter Dinner  j  and  according  to  Appointment,  he 
did  come  after  Dinner,  and  there  was  this  Con- 
fultation  and  Refolution  that  Mr.  lorter  {peaks  q(, 
and  fays,  That  Mr.  Charnock  afterwards  told  him, 
he  had  been  in  France  with  the  late  King,  and 
brought  back  the  fame  Anfwer  that  Mr.  Porter 
fpeaks  of;  and  he  had  the  Honour  of  Thanks 
from  the  late  King  too. 

Gentlemen,  I  muft  obferve  one  Thing  to  you, 
which  docs  go  very  much  towards  the  Confirm- 
ing what  thefe  Witneffes  fay,  and  that  is  the 
Agreement  in  their  Tellimonies,  tho'  they  were 
e.xamin'd  apart  at  the  Defire  of  the  Prifbner: 
You  will  find  they  agree  in  thefe  feveral  Circum- 
ftances,  in  the  Time,  that  it  was  this-  Time  twelve- 
months ;  in  the  Place,  that  it  was  at  this  Tavern ; 
in  the  Number  of  Perfons  that  were  there,  which 
was  Eight  before  Mr.  Goodman  came  in  ;  in  the 
Number  of  Horfe,  Foot,~and  Dragoons  that  were 
to  be  brought  from  France,  and  in  thofe  Horfe 
that  were  to  meet  them  here;  and  befides,  in 
thofe  Words  of  Difcourfe  upon  the  Confultation 
and  the  Refolution.  And  there  is  one  Circum- 
ftance  more  in  which  they  do  agree,  and  which 
is  very  particular ;  That  when  they  came  to  deli- 
ver their  Confent  to  this  Meffage  that  Mr.  Char- 
nock was  to  carry,  the  reft  fate,  and  Mr.  Cook  the 
Prifbner  did  kneel  upon  the  Chair,  and  lean'd 
upon  ;he  Table.  And  this  both  of  them  do  a- 
gree  in.  And  after  all  the  many  Queftions  ask'd 
in  their  feperate  Examination,  I  do  not  find  they 
difagree  in  any  Part  of  their  Evidence.  So  that. 
Gentlemen,  there  can  remain  no  Queftion  now, 
but  Whether  thefe  two  Witneffes  are  Men  or 
Credit ;  or,  whether  there  has  been  oppofed  to 
them  any  fuch  Evidence  as  will  make  you  believe, 
that  ()f  not  both)  at  leafl  one  of  them  has  for- 
fworn  himfelf  They  do  produce  nothing  againfl 
Mr.  Porter,  whatfbever  may  have  been  produc'd 
at  former  Trials  againft  his  Credit:  Perhaps 
what  has  been  befbre,  has  fatisfied  the  Objectors, 
and  there  is  nothing  appears  againft  his  Credit ; 
but  he  is  not  only  a  competent  but  a  very  clear, 
good,  credible,  and  undoubted  Witnefs. 

But  againft  M  r.  Goodman  they  offer  feveral  Things 
which  they  fay  amount  to  a  violent  Prefumption, 
that  he  is  not  to  be  look'd  upon  as  a  credible  Wit- 
nefs: And  firft,  they  produce  a  Record  of  a  Con- 
viction upon  an  Information  againft  him,  for  at- 
tempting to  poifbn  two  Noble  Dukes :  This  he 
v/as  convicted  of,  and  fin'd  1 000  /.  and  ordered 
to  find  Sureties  for  his  good  Behaviour  during  his 
Life.  But,  to  this  it  is  anfwered,  that  it  appears 
in  the  fame  Record,  that  Satisfaction  was  acknow- 
ledged of  the  1000  /.  and  all  the  reft  of  the  Judg- 
ment the  very  next  Term,  and  he  was  forthwith 
difcharged,  and  that  without  paying  the  Money, 
which  C'twas  obferv'd)  the  Prifbner's  Council  faid 
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Mr.  Goodman  was  not  able  to  pay  at  that  Time, 
no  more  than  he  could  20,000/.  and  thereupon  the 
King's  Council  lay,  that  the  Government  was 
convinc'd  that  he  was  wrong'd  by  a  caufelels  Pro- 
lecution,  and  the  Evidence  againft  him  was  found 
not  to  be  credible.  And  befides,  Mr.  Goodman 
ftands  pardoned  by  levcral  Acts  of  Pardons,  as 
well  as  other  Subjeds. 

Then  they  produce  one  Edwards,  who  is  a  Pri- 
fbner  here,  and  committed  for  Sulpicion  of  High- 
Treafon,  and  for  Treafbnable  Pradices:  He  is, 
no  doubt  of  it,  a  Witnels  for  all  that:  For  that 
is  but  an  Acculation  upon  iiim,  and  does  not  take 
away  his  Credit.  He  tells  you  of  a  Difcourft 
that  he  had  with  Mr.  Goodman,  and  that  Goodman 
ask'd  him  when  the  Prilbner  was  to  be  try'd ; 
and  he  told  him  he  wou'd  be  try'd  fuch  a  Day ; 
and  when  it  was  ask'd  what  it  was  for,  it  was  an- 
fwer'd,  not  for  the  AfTaffination,  but  for  fend- 
ing Mr.  Charnock  into  France.  He  ask'd  then  who 
were  the  Witnefles  againft  him?  Mr.  Goodman 
laid,  Mr.  Porter  and  himfelf  And  further  laid, 
that  he  underftood  that  Mr.  Cook  had  fworn  againft 
him  (though  he  would  give  an  Account  of  no 
Body  elie)  and  had  no  Pardon,  and  either  he 
muft  hang,  or  himfelf  And  then  he  talk'd  light- 
ly of  the  Bufinels  of  Hanging,  and  laid  it  was  a 
foolilh  Thing  to  be  hang'd,  for  all  that  People 
would  lay,  was,  that  luch  an  one  hang'd  bandfomely 
or  dy'd  branjely.  This  indeed  is  a  Sort  of  Dif- 
courle  as  if  Mr.  Goodman  did  apprehend  himlelf 
in  Danger  from  Mr.  Cook's  Evidence  ;  and  yet  I 
cannot  lee  that  it  does  at  all  falfifie  the  Evidence 
of  Mr.  Goodman  :  He  may  be  a  true  Witnels,  and 
yet  he  might  lay  he  was  to  give  Evidence  againft 
Mr.  Cook,  and  it  was  in  Mr.  Cook's  Power  to  give 
Evidence  againft  him,  and  that  truly  ^  and  if 
both  were  in  the  Guilt,  they  were  in  Danger  of 
one  another.  But  for  a  further  Anfwer,  the 
King's  Council  have  produced  Mr.De  la  Rue,  who 
lays,  that  he  knew  Mr.  Edwards,  and  that  he  was 
a  Scotchman,  and  reputed  Chaplain  to  the  Vilcount 
of  Dundee,  that  he  went  formerly  by  the  Name 
of  Douglas,  and  by  that  Name  he  was  let  down 
and  defcribed  in  the  Lift  that  Mr.  Charnock  fent 
to  Captain  Porter  ;  and  to  that  Name  he  anfwer 'd 
in  the  Prefs-Tard  lately.  Now  it  is  certain,  that 
Mr.  Charnock's  putting  of  his  Name  in  that  Lift, 
is  no  Evidence  of  his  being  guilty  in  Mr.  Charnock's 
Trealbn.  But  his  going  by  two  Names  doth  juftly 
Jay  him  under  Ibme  Sulpicion.  But  the  Evidence 
that  the  Prilbner  leems  to  rely  upon  moft,  is 
what  Evidence  has  been  produc'd  againft  Air. 
Goodman  in  that  Point  of  Fad:,  by  the  Mafter 
and  the  two  Drawers  j  the  firft  of  the  Drawers 
Name  was  Crawford,  and  he  does  tell  you,  that 
about  twelve  Months  ago  there  was  this  Company 
at  Dinner  there:  My  l^ov6.oi  Aylesbury,  my  Lord 
Montgomery,S\t  John  Friend,  Sir  John  Fenwick,  Sir 
William  Perkins,  Captain  Porter,  Mr.  Charnock,  and 
the  Prifbner,  though  he  did  not  then  know  his 
Name,  or  the  Name  of  one  or  two  more  of 
them.  I  oblerve  by  the  Way,  that  his  Teftimony 
lb  far  does  verifie  theirs,  that  there  were  eight  of 
them  there,  but  he  lays  he  did  not  lee  Mr.  Goodman 
there,  nor  any  but  thole  that  dined  there.  And 
my  Lord  of  Aylesbury  went  away,  as  he  thinks, 
about  Four  o'clock.  He  cannot  lay  that  the  Pri- 
ibner  was  there,  or  was  gone  at  that  Time  before 
Mr.  Goodman  came  in  j  for  he  did  not  fee  Mr. 
Goodman  there  at  all,  he  was  not  in  the  Room  all 
the  Time,  but  he  was  to  and  fro  attending  till  my 
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Lord  of  Aylesbury  and  my  Lord  Montgomery  \vc... 
away  m  a  Coach  that  was  called,  and  when  they 
were  gone,  the  reft  of  the  Company  ftaid  tiierc 

fFi°  z^'"'''^'  ^^'"S  "'■g^'^  f"  t^H  how  long,  at 
Mi  he  laid  it  was  dark,  and  that  agrees  with  VIr 
Porter,  who  fa)s,  it  was  about  nine  a-Clock  when 
they  went  away.  He  fiys  he  was  there  once  or 
twice  after  my  Lord  of  Aylesbury  went  away 
but  he  never  faw  Mr.  Goodman  that  he  remembers 
at  all,  till  laft  Saturday,  in  all  his  Life.  As  to 
this,  the  King's  Council  fay,  that  it  is  only  a  ne- 
gatijve  Evidence,  and  in  which  a  Man  cannot  be 
ablblutely  po/itive,  but  can  only  Ipeak  according  to 
his  Obfervation  and  Memory,  which  might  not 
be  perfed,  and  Mr.  Goodman  might  be  there  in  the 
mean  Time  of  his  going  in  and  out :  That  is  pol^ 
fible ;  and  fo  it  muft  be  left  to  you  to  confider 
of  it. 

Then  there  is  Huntley  the  other  Drawer,  and 
he  fays  my  Lord  of  Aylesbury  went  away  about 
that  Time,  and  that  he  did  not  fee  Mr.  Goodman 
there  at  all,  nor  ever  in  his  Life  till  now ;  nei- 
ther does  he  re.member  that  any  Body  came  to 
them  after  Dinner,  and  if  any  frefh  Man  had 
then  come  in,  he  thinks  he  Ihould  (going  often 
in  to  them)  have  known  him;  and  fays,  that  he 
attended  this  Company  only :  And  he  had  £&&n 
Sir  John  Friend  and  Sir  Willtam  Perkins  there 
Icfore. 

Then  Mr.  Cock,  the  Mafter  of  the  Houfe,  was 
produced,  and  he  names  all  the  eight  Perlbns  that 
did  dine  there,  and  lb  far  he  confirms  the  King's 
Evidence :  He  thinks  that  my  Lord  of  Aylesbury 
and  my  Lord  Montgomery  went  away  privately  (as 
it  leems  they  had  come)  in  a  Hackney  Coach, 
and  that  it  was  about  4  o'Clock ;  and  he  lays,  he 
did  not  fee  Mr  Goodman  there,  and  he  does  not 
know  that  he  ever  faw  him  till  now :  But  when 
he  was  crols-examined  by  the  King's  Council,  he 
does  acknowledge  that  he  might  poflibly  come  in 
after  Dinner,  and  before  my  Lord  of  Aylesbury 
went  away,  and  he  not  fee  him,  becaule  he  was 
not  there  all  the  Time ;  he  fays.  Sir  John  Friend 
uled  to  dine  at  his  Houle,  and  came  to  his  Houle 
once  a  Week  ;  and  he  had  leen  Ibme  of  the  reft, 
but  they  did  not  frequent  his  Houle  as  Sir  John 
Friend  did  :  He  lays,  the  Company  din'd  about 
Two  a-Clock,  and  the  laft  of  them  ftaid  till  about 
Eight  or  Nine,  and  that  the  Door  was  fliut  as  is 
ufual  when  Company  is  in  a  Room,  but  no  Body 
was  forbid  to  come  there. 

But  to  eftablifh  the  Credit  of  the  Evidence  on 
the  King's  Part,  they  did  produce  Mr.  Goodman 
and  Mr.  Porter  again :  Mr.  Good?nan  does  acknow- 
ledge io  far  to  be  true,  that  my  Lord  of  Aylesbury 
went  away  firft ;  but  lays,  that  himlelf  was  not 
wholly  a  Stranger  to  this  Houfe,  for  he  had  di- 
ned there  four  or  five  Times  with  Sir  John  Fnend, 
and  particularly  one  Time,  he  being  fick,  and 
asking  for  Ibme  BrandN',  the  Mafter  of  the  Houfe 
laid  he  would  help  him  to  Ibme  of  the  beft  in  Eng- 
land, and  Mr.  Goodman  would  have  bought  Ibme  of 
him.  But  the  Mafter  leems  not  to  own  that,  and 
la}s,  he  does  not  remember  any  Thmg  of  it. 

But  then  comes  Mr.  Porter  again,  and  he  lays 
pofitively,  that  Mr.  Goodman  was  there,  and  that 
he  did  Ipeak  with  the  Company,  and  complimented 
my  Lord  of  Aylesbury  when  he  went  away,  and 
went  Part  of  the  Way  towards  the  Stairs  with  him ; 
and  he  does  well  remember  it  by  this  Token,  that 
when  Mr.  Porter  was  told  Mr.  Gf'orf«w»  was  below, 
he  mentioned  him  in  the  Company  as  a  trufty 

E  e  c  e  e  Man, 
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Man  that  was  fit  for  the  Converfation,  and  then 
Mr  Poi-rer  went  and  fetched  him  up,  and  Mr.  Good- 
man  was  there  near  two  Hours,  and  they  difcour- 
ftd  all  this  Matter  in  that  Time  in  the  Frcfence  of 
the  Priloner  and  the  reft  ;  and  hclliys  it  was  about 
fix  a-C!ock  before  my  Lord  of  /lylesbiiry,  and  my 
Lord  Montgomery  went  away,  and  then  there  was 
Opportunity  enough  for  this  Dilcourfe,  and  Con- 
fult  that  thev  fpeak  of 

The  Priloner  has  offered  another  Sort  of  Evi- 
dence :  Firft  tlie  Confidence  of  his  own  Innocence, 
that  he  was  abroad  three  Weeks  after  this  Confpi- 
racy  was  difcovered ;  and  they  have  produced  J\Ir. 
Streg.mua,  Mr.  Pejcly,  andMr.  NicJjols,  who  prove 


that  he  never  abfconded,   but  was  abroad 
speared  openly    (  for  three  Weeks  after  ) 


e 
and 

appearea  opemy  v,  lui  n.i^v  ,v  v^vrv^  ^ilv.  ^  till 
fuch  Time  as  he  w.is  taken.  This  the  King's  Coun- 
cil iay  is  no  Proof  that  he  is  not  Guilty,  and  their 
Evidence  untrue.  They  fay  he  might  have  a 
Confidence,  and  the  rather  becaufe  he  is  not  char- 
ged with  the  Affaflination  ;  for,  at  that  Time 
tliefe  Witnefles  fpeak  of,  nothing  was  difcovered, 
and  publick  but  the  AffafTination  ^  for  it  was  be- 
fore Sir  John  Friend's  Trial  ;  and  then  was  the 
great  Difcovery  of  the  Secret  of  the  Invafion. 

1  hen  he  fhews  further  as  to  his  Converfation, 
th:it  he  is  a  Man  of  a  very  fober  Life,  never  was 
known  to  fwear,  that  he  drinks  but  little,  and  is 
a  Godly  ]Man,  and  often  fays  his  Prayers.  As  to 
that,  the  King's  Council  on  the  other  Side  tell 
you,  that  has  been  pretended  to  by  other  People 
too  i  and  the  Queftion  is  not  about  Religio7ij  but 
this  Fall  that  )'ou  are  now  to  try.  Whether  he 
be  fo  Religious,  or  no  as  he  pretends,  or  whether 
he  be  fincere  in  his  Devotion,  that  is  not  fb  much 
the  Matter  now,  but  the  Queftion  is,  whether  he 
has  offended  in  this  Kind  as  he  ftands  accufed  ? 
They  produce  a  Gentleman,  one  Mr.  Hammond^ 
and  he  fays  that  he  is  a  very  Confciencious  Man, 
and  particularly  is  a  great  Lover  of  his  Country  ; 
and  he  has  often  heard  him  declare  a  Deteftation 
of  an  Invafion  by  a  French  Force,  and  wifh  Suc- 
cefs  to  the  Fleet  ;  but  that  which  he  remembers 
chiefiy,  was  about  the  Time  of  the  Difcovery  of 
this  Plot.  The  King's  Council  anfvver  to  this, 
that  a  Man  may  ufefuch  kind  of  Expreffions,  per- 
haps to  cover  his  Guilt  j  and  in  the  Reply  to  Sir 
Bartholome'-jj  Shcxers  Obfervations,  it  was  taken 
Notice  of  by  Mr.  Sollicitor,  (  what  we  all  cannot 
but  remember  )  that  the  like  Evidence  was  given 
as  to  Sir  John  Friend^  that  he  did  deteft  an  Inva- 
fion, and  was  prefent  at  the  Common-Prayer  when 
King  IViUiniu  was  pray'd  for,  and  declared  againft 
Plots  ;  and  that  if  they  catched  him  in  the  Corn 
they  might  put  him  in  the  Pound.  Thefe  Things 
a  Man  might  lay,  and  it  is  the  lighteft  Evidence 
that  can  be  given,  being  Difcourles  out  of  Mens 
own  Mouths,  who  will  never  proclaim  their  own 
Guilt;  and  therefore  it  is  the  weakeft  Defence 
that  can  be  offered.  But,  Gentlemen,  you  are  to 
confider  the  other  Evidence  that  has  been  produ- 
ced by  the  Priloner,  given  by  leveral  Witnefles, 
and  who  are  upon  their  Oaths  now  as  well  as  the 
King's  Witneffes.  And  his  Council  fay  their  Wit- 
iieflTes,  but  particularly  the  three  upon  whom  they 
chiefly  rely,  have  no  Objeftion  made  out  againft 
them  ;  and  no  Man's  Teflimony  ought  to  be  pre- 
fr.med  to  be  falfe.  And  it  muft  be  taken  Notice 
of,  that  they  can  fpeak  only  according  to  their 
Belief,  grounded  on  their  Obfervation,  and  Me- 
mory, that  they  did  not,  fo  far  as  they  obf^rved, 
or  remember,    Ibe  Mi.  Goodman  there,    as  'twas 


moft  probable  they  fnould  if  he  had  been.  But 
'tis  poffible  they  might  overlook,  or  forget ;  tlie 
rather  for  that  they  were  not  of  the  Company, 
but  in  and  out,  up  and  down  ;  and  Mr.  Goodman 
was  not  there  at  Dinner,  when  their  Attendance 
was  fix'd  and  conftant. 

It  ought  to  beconfidered  alfb,  that  here  are  fe- 
veral  Circumftances,  Ibme  of  which  feem  verj- 
pregnant.  It  is  agreed  on  all  Hands,  that  the 
Priloner  dined  there  with  thofe  other  feven  Per- 
Ibns,  concerning  Four  of  whom  we  muft  conclude 
nothing ;  but  concerning  Three  of  them  we  in 
this  Court  may  take  Notice,  they  are  Attainted 
of  High  Treafbn,  and  fb  it  is  evident  that  the 
Prifbner  was  for  a  long  Time  a  Companion  of 
three  Traitors,  and  had  a  Converfation  with 
them.  I  do  not  find  that  he  had  any  Occafion  to 
be  there  ;  nor  any  of  the  reft  of  the  Company. 
Concerning  my  Lord  of  Aylesbury^  indeed  it  is 
laid  he  propofed  to  treat  about  a  Hogfhcad  of 
White  Wine.  But  that  leems  to  be  cafual,  and 
not  the  End  of  his  Coming,  and  Dining  with  this 
Company  there.  But,  be  that  how  it  will,  that 
relates  to  his  Lordfhip  alone.  But,  for  the  others, 
I  do  not  find  they  do  pretend  any  Occafion  of 
Meeting  there ;  and  therefore  it  leaves  it  the  more 
fulpicious :  And  'tis  the  more  {o^  becaufe  it  was 
managed  {o  privately,  and  cautioufly.  They  were 
not  attended  according  to  their  Qualities.  The 
Lords  went  away  together  in  a  Flackney  Coach 
that  was  called,  as  they  had  come  thither  in  ano- 
ther. The  reft  thought  fit  to  ftay  there  till  it  was 
dark ;  and  as  loon  as  it  was  {a^  went  away.  There 
was  fbme  extraordinary  Caufe  for  all  this.  It  did 
import  the  Prifoner  to  fhew,  that  it  was  for  fbme 
good  Caufe,  and  Purpofe. 

And  further,  it  is  obfervable  that  this  Houfe 
was  a  Place  which,  as  the  Mafter  lays,  none  of 
this  Company  did  ufe  to  relbrt  to,  except  Sir  John 
Friend ;  which  makes  it  probable  (  this  being  a 
Houfe  that  Sir  John  Friend  frequented,  and  none 
of  the  others  )  that  He  belpoke  this  Place,  and 
brought  the  reft  thither  :  And  if  it  were  fb,  that 
makes  it  more  probable  that  there  was  fuch  a 
Trealbn  there  to  be  hatch'd,  as  is  evidenced  by 
the  King's  WitnefiTes  ;  for  you  may  remember, 
and  it  appears  by  the  Record  in  this  Court,  that 
Sir  John  Friend  was  indicted  and  attainted  (  not 
for  the  Alfaflination,  but  )  for  the  Treafon  for 
which  the  Prifoner  is  now  a  Trying,  an  Invafion 
that  was  to  be  fupported  with  an  Infurredtion. 
Now  if  Sir  John  triend  was  chiefly  acquainted 
with  this  Houfe,  and  brought  this  Company  to- 
gether, it  is  very  probable  it  was  about  this  Bufi- 
nefs  which  Sir  John  Friend  was  fb  concerned  in. 
And  that  he  is  Attainted  for  it,  appears  upon  the 
Record  before  us ;  which  fhould  be  read,  but 
that  the  Prifoner's  Council  admit  it,  and  are  io 
far  fatisfied  in  it,  that  they  won't  Arraign  the 
Verdid: ;  nay,  they  did  acknowledge  that  there 
was  a  Plot  3  and  there  was  no  Doubt  of  it,  there 
•was  fuch  a  Plot. 

Now  then.  Gentlemen,  here  it  is  certainly  pro- 
ved by  thefe  two  Witneffes,  Cand  not  gain-laid  by 
the  Prifoner's  own  Witnefifes  )  that  there  was  lucfi 
a  Meeting,  and  that  the  Prifoner  was  there  ;  and 
they  both  have  pofitively  Ivvorn  that  this  Treafon 
was  committed  there.  You  have  heard  what  has 
been  objeded  to  their  Credit ;  they  have  deli- 
vered their  Teftimony  upon  their  Oaths,  and  fo. 
Gentlemen,  you  are  upon  your  Oaths  :  If  you 
are  latisfied,    and  can  take  it  upon  your  Con- 
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fciences,  that  thcle  two  Witneflfes  arc,  or  :\\^y 
one  of  them  is,  (  if  (iich  Diftincftion  can  polTibiy 
be  made  in  this  Cafe  )  then  you  arc  to  acquit  the 
Prilbner  ;  but  if  you  are  latisfied,  and  think  they 
have  fvvorn  true,  you  are  to  find  him  Guilty. 

Mr.].  Kokeby.  Nay,  if  one  be  forfvvorn,  both 
are  ;  for  the  Evidence  is  intirely  in  all  Parts  tlie 
lame;  and  if  Mr.Gwiw.w  be  perjured^  Mx.Portev 
is  io  too. 

Sir  B.  Shower.  Forfworn  and  Perjured  are  hard 
Words ;  we  only  iay  miftaken. 

Mr.  J.  Kokeby.  Well,  that  Objection  goes  to 
one  as  well  as  t'other. 

L.  C.  J.  'I'reby.  It  muft  be  fb,  fince  they  fpeak 
of  t.he  lame  joint  Matter,  ^'iz.  their  being  toge- 
ther in  Company.  If  Mr.  Porter  fays  true,  when 
h-r  Iwears  that  Mr.  Goodman  was  there  with  him 
and  the  reft,  Mr.  Goodaian  muft  lay  true  when 
he  fwears  that  he  was  there  with  Mr.  Porter  and 
the  reft.  There  was  one  Thing  that  I  forgot : 
Sir  B.  Sbo-ivcr  oblerved,  that  it  might  be  an  In- 
vention of  Captain  Porter.^  becaufe  he  fi.xeth  it  in 
Point  of  Time  to  the  Month  oiMay,  that  he  doe? 
not  fay  it  was  in  April ;  for  that  then  it  would  be 
within  the  Pardon,  which  extends  to  April  29.  laft 
Year  ;  nor  would  he  lay  it  in  Jime.^  for  then  he 
was  in  Newgate^  and  others  of  them  were  dif  per- 
led  by  reafbn  of  a  Pviot  comrriitted  in  Dniry-Lane ; 
and  this  Sir  Bartbolomezo  Sboiver  alledges,  was  a 
Piece  of  Skill  and  Contrivance  :  But,  really,  this 
is  a  Piece  of  Ingenuity  in  himfelf ;  For,  befiies 
that  the  King's  Witnefles  affirm  pofitively  that  it 
was  in  May,  and  remember  it  by  a  certain  To- 
ken, viz.  That  it  was  within  a  very  few  Days 
after  the  King  went  beyond  Sea,  one,  or  two  of 
the  Prilbner's  Wirneffes  (  Crawford  I  am  lure  ) 
did  fay  that  this  Meeting  was  this  Time  Twelve- 
month, and  you  know  we  are  now  near  m\d-May. 

Mr.  Serj.  Darnal.  If  you  believe  our  Drawers 
for  Part,  you  muft  believe  them  for  all. 

Mr.  Att.  Gen.  No,  not  fo  :  My  Lord  fpeaks 
only  where  they  concur  with  our  Evidence.  It 
were  ftrange  to  e.vped:  we  Ihould  disbelieve,  or 
doubt  what  the  Witnefles  on  both  Sides  affirm  to 
be  true  :  But,  I  do  not  think  it  would  be  to  the 
Advantage  of  the  Prilbner,  if  what  his  Council 
propofeth  were  agreed  to,  'viz.  That  the  Draw- 
ers (  and  their  Mafter  too  )  fhould  be  believed 
for  all  they  lay,  provided  equally  the  King's  Wit- 
nefles fhould,  in  like  manner,  be  believed  for 
what  they  lay.  Foi",  the  main  Thing  controver- 
ted, is,  Whether  Mr.  Goodman  were  at  this  Meet- 
ing ?  Thefe  WitneflTes  for  the  Prifoner  lay,  they 
did  not  fee  him  there  ;  at  leaft  they  do  not  re- 
member it.  Mr.  Porter,  and  Mr.  Goodman  him- 
felf lays,  he  was  there.  Now,  thele  Things  a- 
greed,  and  admitted,  would  make  a  veryconfiftent 
clear  Evidence,  that  Mr.  Goodman  was  there,  tho' 
the  Mafter,  and  Drawers  did  not  obferve,  or  do 
not  remember  his  being  there. 

^ben  an  Officer  was  fivorn  to  keep  the  Jury,  who 
withdrew  to  Confider  of  their  VerdiCf,  and  a- 
hotit  'tlrree  Quarters  of  an  Hour  after  returned 
into  Court. 

O.  of  Arr.  Gentlemen,  anfwer  to  )'our  Names. 
Henry  Sherbrook. 

Mr  Sherbrook.  Here.  And  fo  of  the  Reft,  ^c. 

CI.  of  Arr.  Are  you  all  agreed  of  your  Ver- 
did. 

Jury.  Yes. 

Vol.  IV. 


CI.  of  Arr.  Who  fliall  fay  for  you  ? 

Jury.  Our  Foreman. 

c7.  of  Arr.  Set  Peter  Cook  to  the  Bar,  (  whuh 
was  done  )  Peter  Cook  hold  up  thy  Hand,  f  which 
he  did.  J  Look  upon  the  Prilbner  ;  how  lay  ycu. 
Is  he  guilty  of  the  High-Trealbn  whereof  he  ftands 
Indicted,  or  nor  guilty  ? 

Foreman.  Guilty. 

CI.  of  Arr.  What  Good.-,  or  C'wttels,  Lands, 
or  Tenements  had  he  at  the  Time  of  the  Trealbn 
committed,  or  at  any  Time  fince  ? 

Foreman.  None  to  our  Knowledge. 
-  Cl.  of  Arr.  Then  hearken  to  your  Verdid:  as  the 
Court  has  recorded  it  :  You  fay  that  Peter  Cook, 
is  guilty  of  the  High-Treafbn  whereof  he  ftands 
Indicted,  but  that  he  had  no  Goods,  or  Chattels, 
Lands,  or  Tenements  at  the  Time  of  the  High- 
Treafbn  committed,  or  at  any  Tim.e  fince  to  your 
Knowled£;e,  and  fb  you  fay  all. 

Jury.  Yes. 

Cl.  of  Arr.  Gentlemen,  the  Court  difhiiffes  you, 
and  thanks  you  Ibr  your  Service. 

'itijeii  the  Court  adjourned  'till  Five  a  Clock  in  tbs 
Evening. 

Post    Meridiem. 

About  Six  a  Clock,  the  Court  being,  by  Proclamaii-- 
on,  refmnd,  the  Prifoner,  convicled,  was  brought 
to  the  Bar,  in  order  to  Judgment. 

Cl.  of  Arr.  Peter  Cook,  hold  up  thy  Hand 
C  which  be  did,  J  thou  ftand'ft  convifted  of  High- 
Treafbn,  for  compaffing  and  imagining  the  Death 
of  his  Majefty  King  IViUiam  the  Third,  and  for 
adhering  to  the  King's  Enemies :  What  can'ft 
thou  fay  for  thy  felf,  why  the  Court  fhould  not 
give  thee  Judgment  to  die  according  to  the  Law  ? 

Cook.  My  Lord  Mayor,  my  Eyes  are  very  bad, 
therefore  I  defire  your  Lordfhip  would  be  pleafed 
to  take  this  Paper,  and  that  it  may  be  read. 

Cl.  of  Arr.  Have  you  any  Thing  to  fay  in  Ar- 
reft  of  Judgment  ? 

Cook.  I  defire  my  Paper  may  be  read. 

[  It  was  handed  up  to  the  Court,  and  thai  deli- 
vered down  to  Mr.  Attorney  General,  and  the 
King'.j  Council,  but  not  openly  read.  ] 

Mr.  Recorder.  Sir  SiUthiel  Lcvell.  Mr.  Cook,  the 
Court  have  lead  your  Paper  you  fent  up,  and  have 
communicated  it  to  the  King's  Council ;  if  you 
have  any  'I'hing  to  move  in  an  Arreft  of  Judg- 
ment, this  is  your  Time,  and  we  will  hear  you  ; 
but  as  for  any  Reprelentation  of  your  Cafe  to  any 
others,  that  muft  be  confidered  of  afterwards, 
you  are  now  called  to  your  Judgment. 

Cook.  I  did  not  know  that  I  might  offer  any 
Thing  afterwards,  but  if  your  Lordfliips  think  fit 
to  communicate  that  to  my  Lords  Juftices,  I  fub- 
mit  it  to  you. 

Mr.  Recorder.  Mr.  Cook,  there  is  nothing  ap- 
pears upon  this  Paper  that  is  Matter  of  Law,  and 
fb  not  ferviceable  to  you  now,  and  therefore  what 
you  defire  in  it,  the  Court  will  confider  of  after- 
wards. 

Cook.  I  do  not  underftand  the  Law,  my  Lord, 
but  I  have  heard  the  Court  ought  to  be  of  Coun- 
cil for  the  Prifoner,  and  I  defire  I  may  not  fuffer 
by  my  Ignorance. 

Mr.  Recorder.  I  declare  it,  for  my  Part,  I  know 
nothing  that  you  can  have  any  Advantage  of,  in 
Arreft  of  Judgment  j  if  I  did,  you  fhould  not  lofe 

E  e  c  e  c  2  '  the 


7^4  X  $6-  The  Trial  of  Vetet  Cook.      8  Will. Ill 


the  Benefit  of  If,  and  you  have  had  your  Council 
aWned,  who  have  pleaded  for  you  without  re- 
ftraintj'and  if  there  had  been  any  Matter  of  Law 
that  would  have  availed  you  in  Arreft  of  Judg- 
ment no  doubt,  they  would  have  laid  hold  of 
tliat  Advantage  for  you. 

Cook.  I  can't  tell,  my  Lord,  what  is  Matter  of  Law. 

Mt.Att.  Gen.  Your  Lordlhip  obferves,  they 
took  all  the  Objedlions  that  they  could  to  the  In- 
diftment,  but  there  was  none  that  they  could  fix. 

CI.  of  A.r.  Then  Cryer  make  Proclamation, 
r  -jjhich  ivas  dove  oh  both  Sides  of  the  Court. ) 

Cryer.  O  yez.  All  Manner  of  Perfons  arc  com- 
manded to  keep  Silence  while  Judgment  is  in  gi- 
ving, upon  Pain  of  Imprifonment. 

Cook.  My  Lord,  may  I  have  my  Paper  again  ? 

Mr.  Recorder,  if  you  think  it  may  be  any  Ser- 
vice to  you  to  leave  it  with  the  Court,  you  may 
do  fo  ;  or  if  you  defire  it,  you  fhall  have  it  again. 

Cook.  I  defire  your  Lordfhip  to  keep  it. 

Mr.  Recorder.  I  will  receive  it,  and  it  fhall  not 
be  buried,  I  affure  you. 

Cook.  I  don't  hear  what  the  Court  fays. 

Mr.  Recorder.  You  fay  you  did  not  hear  what 
was  faid  to  you  :  if  you  defire  to  have  your  Paper 
again,  you  fhall  have  it ;  but  if  you  defire  to  have 
it°  communicated  Above,  the  Court  will  confider 
it,  and  take  care  of  that  too. 

Cook.  I  defire  your  Lordfhip  would  do  it. 

^ben  the  Recorder  proceeded  to  gin^e  Judgment. 

Mr.  Cook,  I  think  it  ufeful  to  the  Publick,  and 
alfo  at  this  Time  to  you,  to  obferve.  That  the 
Reign  of  the  late  King  James,  was,  throughout, 
one  intire  Defign  and  Projed  form'd,  in  conjun- 
dion  with  the  French  King,  totally  to  fubvertour 
Religion,  Laws,  and  Liberties,  which  grew  fb 
apparent  to  the  Subjeds  of  thefe  Nations,  in  lb 
many  Inflances  of  fatal  Confequence,  manag'd  in 
fuch  a  Method,  and  advanc'd  fo  far,  that  the 
People  of  thele  Kingdoms,  of  all  Qiialities,  Ranks 
and  Degrees,  did  find  it  abfolutely  neceffary  for 
the  Prefervation  of themfelves  and  the  neighbour- 
ing Nations  now  in  Alliance  with  us,  to  pray  in  Aid 
of  the  then  Prince  of  Orange,  as  a  Perfbn  not 
only  nearly  allied  to  this  Crown,  but  alfb  intirely 
in  the  Intereft  of  thefe  Kingdoms,  and  thofe 
neighbouring  Princes,  and  Countries  that  lay  e.x- 
poled  to  the  Violence  and  ambitious  Infults  of 
France.  And  the  Love  which  that  noble  Prince 
did  bear,  not  only  to  us,  but  to  our  Neighbours 
alfb,  difpofed  him  to  eiribrace  that  Invitation,  up- 
on whole  Arrival  here,  that  Predeceflbr,  from  Mo- 
tives that  were  invifible,  declin'd  the  Kingdom 
and  the  Government,  and  left  the  People  to  them- 
felves ;  whereupon  his  prefent  Majefty  was  ne- 
ceffarily  and  rightfully  placed  upon  that  Throne 
he  fo  well  deferved  :  And  this  is  now  that  King, 
for  whofe  Prefervation  all  good  People  have  aflb- 
ciated,  and  fpare  neither  Lives  nor  Treafure  to 
fupport  and  to  continue  in  the  Government  j  and 
this  is  that  King  whom  you  have  traiteroufly  con- 
Ipired,  not  only  to  dethrone,  but  alfb  to  deflroy  ; 
and  this  is  that  People  that  you  would  have  to 
fwim  in  Blood,  and  lofe  their  Religion,  Liberty, 
and  Property.  Thefe  Matters  need  a  Hiftory  to 
relate  at  large,  I  only  touch  them  fhortly,  to  move 
good  Men  to  rejoyce  in  their  Deliverance,  and  to 
move  you  ierioully  to  refled  upon  the  Heinouf^ 
nefs  of  your  Crime. 

Mr.  Cook,  you  are  an  EngUjlj  Man,  and  muft 


needs  know  that  in  this  Place  we  frequently  con- 
demn to  Death,  Clippers,  Coiners,  Thieves,  and 
Robbers,  and  other  f ach  like  Criminals,  and  that 
juftly  and  neceffarily  too,  for  the  Prefervation  of 
the  Innocent,  and  for  the  common  Good.  Of 
what  Condemnation  muft  you,  and  fuch  as  you, 
be  worthy  then,  who  have  fb  horridly  endea- 
vour'd  and  defign'd  the  fatal  Ruin  and  Deftrudi- 
on  of  your  own  native  Country,  and  to  render 
your  Fellow-Subjeds  a  miferable  Prey,  and  at 
the  Beft  to  become  Slaves  and  Vaffals  to  a  foreign 
Prince  ? 

Let  me  alfb  mind  you,  that  nothing  is  more 
fure,  than  that  after  this,  you  mufl  recei\'e  a  Judg- 
ment in  another  World  ;  and  if  that  pafs  againfl 
you  too,  that  Sentence  will  be  moft  Terrible,  and 
your  Sufferings  without  End  :  And  therefore  I 
do  advife  you  to  imploy  the  few  Days  you  have 
yet  to  live,  in  Preparation  for  your  future  Hap- 
pinefs,  which  cannot  be  duly  done  without  a  full 
Confefllon  of  this,  as  well  as  other  Crimes  you 
have  been  guilty  of :  I  therefore  charge  it  to  you, 
as  your  Duty,  and  leave  it  with  you  at  your  ut- 
mofl  Peril,  that  you  honeftly  and  fiithfully  diA 
cover  all  you  know  of  this  inhuman  and  traite- 
rous  Conf  jjiracy,  and  all  the  Perfbns  that  }'ou  do 
know  to  be  guilty  of  it :  This  will  be  the  great- 
eft  Service  you  can  do  in  this  World,  and'will  be 
the  beft  preparatory  Step  that  you  can  take  to- 
wards a  better. 

And,  Sir, 

There  now  remains  no  more  for  me  to  lay,  but 
to  pronounce  that  Sentence  on  you  which  the  Law 
direds :  And  that  is  this, 

^hat  you,  Peter  Cook,  he  taken  hence  to  the 
Place  from  whence  you  came,  and  thence  he 
drawn  upon  a  Hurdle  to  the  Place  of 
Execution,  where  you  are  to  be  hangd  by 
the  Neck,  and  cut  down  before  you  be  dead, 
that  your  Bowels  be  taken  out,  and  your 
Privy  Members  cut  from  your  Body,  and 
both  burnt  in  your  Sight ;  that  your  Head 
he  cut  off,  and  your  Body  divided  into  four 
^larters,  which  Head  and  ^larters  are 
to  be  at  the  Kings  Difpofal ;  and  God  Al- 
mighty have  Mercy  upon  your  Soul. 

Cook.  I  beg,  if  your  Lordfhip  pleafe,  that  I  may 
have  my  Relations  and  Friends  come  to  fee  me, 
and  feme  Divines,  the  better  to  prepare  me  for 
another  World. 

Mr.  Recorder.  Mr.  Couk,  if  you'll  give  the 
Names  of  thofe  that  you  would  have  come  to 
you,  to  the  Officer,  Care  fhall  be  taken  in  it  ; 
and  you  will  not  be  denied  any  reafonable 
Helps  that  may  be  had  for  your  Preparation  for 
Eternity. 

Mr.  Att.  Gen.  It  is  not  fit  he  fhould  be  deny'd 
any  reafonable  Help  ;  but  in  the  mean  Time 
there  is  Reafon  for  the  Government  to  be  cautious, 
upon  the  Account  of  what  has  notorioufly  paft 
in  the  Cafe  of  fome  others. 

Mr.  Recorder,  if  he  give  in  the  Names,  it  will 
be  confider'd  of,  and  Care  taken  that  nothing  be 
done,  but  what  is  reafonable  and  fafe. 

'I'hen  the  Prifoner  was  taken  from  the  Bar,  and 
the  Court  proceeded  to  what  -was  remaimng  of  the 
Bufinefs  of  the  Seffions. 

He  was  afterwcirds  pardon  d,  upon  Condition  of 
tranfporting  bimfelf,  and  never  returning  any  mors 
to  England. 
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LEY,  at  the  Kings-Bench,  for  High-Treafon,  May 
20.  1696.  Pafchx  8  Will.  HI. 


^hiirfday,  April  30.  1696. 

i  H I S  Day  the  Keeper  of  Newgate 
brought  to  the  Bar  of  the  Court  of 
Kiag's-Beiicby  Alexander  Kntgbtley^ 
by  Virtue  ofa  Writ  oi  Habeas  Corpus^ 
Ifluing  out  of  that  Court  for  that  Pur- 
pole,  to  be  Arraigned  upon  an  Indidtment  of  High- 
Treafon,  found  againft  him  at  the  Sefiions  of  Oyer 
and  'ifenniner^  holden  for  the  County  of  Middlefex ; 
which  Indidtment  by  Writ  of  Certiorari  was  re- 
moved into  the  Kings-Bench.  The  Return  of 
the  Habeas  Corpus  was  delivered,  and  then  the 
Prilbner  was  Arraigned  thus. 

CI.  of  Arr.  Alexander  Knightley  hold  up  thy 
Hand  (which  he  did.')  Thou  ftandeft  Indided  by 
the  Name  of  Alexander  Knightley^  late  of  the  Pa- 
rifli  of  St.  Paul  Co'vent-Garden  in  the  County  of 
MiddlefeXj  Gent.  For  that  you  not  having  the 
Fear  of  God  in  your  Heart,  nor  weighing  the 
Duty  of  your  Allegiance,  but  being  moved  and 
feduced  by  the  Inftigation  of  the  Devil,  as  a  falfe 
Traytor  againft  the  moft  Serene,  moft  liluftrious, 
and  moft  Excellent  Prince,  our  Sovereign  Lord 
JVilliam  the  Third,  by  the  Grace  of  God  of  Eng- 
land.^ Scotland,  France  and  Ireland,  King,  Defen- 
der of  the  Faith,  &c.  Your  fupreme,  true,  right- 
ful, lawful,  and  undoubted  Sovereign  Lord,  the 
cordial  Love  and  true  and  due  Obedience,  Fide- 
lity, and  Allegiance,  which  every  Subjedt  of  our 
faid  Lord  the  King  that  now  is,  towards  him  our 
faid  Lord  the  King  fhould  bear,  and  of  right 
ought  to  bear,  withdrawing,  and  utterly  to  ex- 
tinguifh,  intending  and  contriving,  and  with  all 
your  Force  purpofing  and  defigning  the  Govern- 
ment of  this  Kingdom  oi England,  under  him  our 
laid  Lord  the  King  that  now  is,  of  right  duly, 
happily,  and  very  well-eftablifhed,  altogether  to 
iubvert,  change,  and  alter,  as  alio  the  lame  cur 
Lord  the  King  to  Death,  and  final  Deftrudtion 
to  put  and  bring,  and  his  faithful  Subjedls,  and 
the  Freemen  of  this  Kingdom  of  England,  into 
intolerable  and  moft  miierable  Slavery  to  Lewis 
the  French  King  to  fubdue  and  inthral,  the  tenth 
Day  of  February,  in  the  leventh  Year  of  the  Reign 
of  our  faid  Sovereign  Lord  the  King  that  now  is, 
and  divers  other  Days  and  Times,  as  well  before 
as  after,  at  the  Parifli  of  St.  Paul  Ccvent-Garden, 
aforefaid,  in  the  County  aforefaid,  fallely,  malici- 
oufly,  deviliflily,  and  Traiteroufly  you  did  com,- 
pafs,  imagine,  and  contrive,  purpofe,  defign,  and 
intend,  our  faid  Sovereign  Lord  the  King  that 
now  is,  to  flay,  kill,  and  murther,  and  a  miie- 


rable Slaughter  among  the  faithful  Subjedfs  of  our 
faid  Lord  the  King,  throughout  this  \vhole  King- 
dom of  England,  to  make  and  caufe  ^  and  \  our 
faid  moft  wicked,  moft  impious,  and  devilifh 
Trealbns,  and  traiterous  Compaflings,  Contrivan- 
ces and  Purpofes  aforelaid,  to  fulfil,  perfeft,  and 
bring  to  effedt,  you  the  laid  Alexander  Knightley 
afterwards,  to  wit,  the  fame  tenth  Day  of  Febru- 
ary, in  the  Year  abovefaid,  at  the  Parifti  afore- 
faid, in  the  County  aforelaid,  and  divers  other 
Days  and  Times,  as  well  before  as  after,  there 
and  ellewhere  in  the  lame  County,  fallely,  mali- 
cioully,  adviledly,  fecretly,  traiteroufly,  and  with 
Force  and  Arms,  with  very  many  other  Traitors 
to  the  Jurors  unknown,  did  meet,  propofe,  treat, 
confult,  confent,  and  agree,  him  our  faid  Lord 
the  King  that  now  is,  by  lying  in  wait  and  deceit, 
to  alTallinate,  kill,  and  murther,  and  that  execra- 
ble, horrid,  and  deteftable  Airaflination  and  kil- 
ling, the  fboner  to  execute  and  perpetrate,  after- 
wards, to  wit,  the  lame  Day  and  Year,  and  divers 
other  Days  and  Times  at  the  Parifh  aforelaid,  in 
the  County  aforefaid,  traiteroufly  you  did  treat, 
propofe,  and  confult  with  thole  Traitors,  of  the 
Ways,  Manner,  and  Means,  and  the  Time  and 
Place  where,  when,  how,  and  in  what  Manner, 
our  laid  Sovereign  Lord  the  King,  lb  by  lying  in 
wait,  might  be  flain  and  killed,  and  that  you  did 
confent,  agree,  and  aflent  with  the  lame  Trai- 
tors, that  forty  Men  on  Horleback,  or  therea- 
bouts, of  whom  you  the  laid  Alexander  Knight- 
ley were  to  be  one,  with  Guns,  Muskets,  and  Pi- 
ftols,  charg'd  with  Gunpowder  and  leaden  Bul- 
lets, and  with  Swords,  Rapiers,  and  other  Arms, 
armed,  Ihould  lie  in  wait  and  be  in  ambufh,  the 
fame  our  Lord  the  King  in  his  Coach  being  when 
he  Ihould  go  abroad  to  attack,  and  that  a  certain 
and  competent  Number  of  thofe  Men  lb  arm'd, 
upon  the  Guards  of  our  laid  Lord  the  King,  him 
then  attending,  and  being  with  him  (houJd  let  up- 
on, and  fhould  fight  with  them  and  iubdue  them, 
whilft  others  of  the  lame  Men  ^o  armed,  him  our 
faid  Lord  the  King  Ihould  alTaflinate,  kill,  llay, 
and  murther  ;  and  you  the  faid  Alexander  Knight- 
ley, your  Treafons  and  all  your  traiterous  Inten- 
tions, Defigns,  and  Contrivances  aforelaid,  to  exe- 
cute, perform,  fulfil,  and  bring  to  effed,  after- 
wards, to  wit,  the  aforelaid  tenth  Day  of  Febru- 
ary, in  the  feventh  Year  abovefaid,  at  the  Parifli 
aforelaid,  in  the  County  aforefaid,  diverie  Horles, 
and  very  many  Arms,  Guns,  Muskets,  Rapiers 
and  Swords,  and  other  \\  capons.  Ammunition, 
and  warlike   Things,  and  military    Inftruments, 
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falfely    maliciouHy,  fecretly,  and  traitcroufly  you 
did  obtain,  buy,   gather  together,  and  procure, 
and  to  be  bought,   obtained,   gathered  together, 
and  procured,  did  caule  with  that  Intent  to  ufe, 
employ,  and  beftow  them  in  and  about  the  dete- 
ftable,'  horrid,  and  execrable  Aflliffination,  Kilhng, 
and  Murther,  of  our  laid  Lord  the  King  that  now 
is,  as  aforelaid  ;  and  the  laiue  PremifTes,  the  more 
fafely,  and  furely  to  execute,  do,   and  perform, 
you  the  laid  Alexander  Knight ley^  vith  one  Edzvard 
KinT  l«c  for  High-Trealbn,  in  contriving  and 
conlpiring  the  Death  of  our  iaid  Lord  the    King 
that  now  is,  duly  convifted  and  attainted,  by  the 
Confent  and  Affent  of  divers  of  the  Traitors  and 
Confp^rators  aforefaid  in  the  faid  tenth  Day  ot  Fe- 
hrti.r.-y  in  thefeventh  Year  abovefaid,  traiteroufly 
did  go  and  come  to  the  Place  propos'd,  where 
luch  intended  Aflaffination,  Killing,  and  Murther 
of  our  laid  Lord  the  King,  by  lying  in  waitlhould 
be  done,  performed,  and  committed,   to  view, 
fearch    and  obferve,  the  Conveniency  and  Fitnels 
of  the  lame  Place  for  fuch  lying  in  wait,  AlTaflina- 
tion,  and  killing,  there  to  be  made,  performed, 
and  committed,  and  that  Place  ib  being  feen  and 
obferved,  afterwards,  to  wit,  the  lame  Day  and 
Year    your  Oblervations  thereof  to  Ibme  of  the 
laid  Traitors  and  Confpirators,  you  did  relate  and 
impart,   to  wit,  at  the  Parifli  aforelaid,    in    the 
County  aforelaid,  againll  the  Duty  of  your  Alle- 
giance, and  againll  the  Peace  of  our  faid  Sovereign 
Lord  the  King  that  now  is,  his  Crown  and  Digni- 
t\-  and  againft  the  Form  of  the  Statute  in  this  Cale 
rnade  and  provided.     How  lay'ft  thou,  Alexander 
Knightky,  art  thou  guilty  of  the  High-Treafon 
whereof  thou  liands  indided,  or  not  guilty  ? 
Knigl:tley.  Not  guilty. 
Cl.  of  Arr.  Culprit^  How  will  you  be  Try'd  ? 
Knightley.  By  God  and  my  Country. 
Cl.  of  Arr.  God  lend  you  a  good  Deliverance. 
Knightley.  With  Submiffion  to  your  Lordlhip,  I 
did  not  exped,  in  this  weak  Condition  that  I  am 
in  to  be  brought  at  this  Time  to  the  Bar  j  That 
having  taken  me  off  extremely  from  the  Applica- 
tion that  I  fhould  have  otherwile  made  of  my  lelf 
to  my  Defence  ;  but  leeing  there  is  no  Mercy  to 
be  had  here,  I  will  endeavour  to  have  Patience, 
and  undergo  my  Fate  as  well  as  I  can. 

L.  C.  J.  Holt.  Mr.  Knightley,  you  have  no  Rea- 
fbn  to  find  fault  ;  for  when  I  was  acquainted  you 
were  ill,  and  defired  aPhyfician,  I  ordered  one  to 
be  lent  to  }ou  ;  and  Yefterday  in  the  Afternoon 
you  lent  Word  you  were  {6  fick,  that  you  could 
not  be  brought  hither  to  Day  ;  but  your  Doctor 
was  with  me  lall  Night,  and  upon  Dilcourle  with 
him,  I  did  apprehend  you  were  not  {b  ill,  but  that, 
efpecially  confidering  the  Weather,  you  might 
very  fafely  be  brought  to  the  Bar  to  Day. 

Knightley.  The  Gentleman  that  brought  me  the 
Copy  of  the  Indidment  found  me  very  ill,  and  I 
have  been  ill  ever  fince  this  Day  leven-night. 

L.  C.  J.  Holt.  Well,  now  let  us  fee  what  Time 
we  Ihall  appoint  for  the  Trial. 

Mr.  Att.  Gen.  SkThm^j  Trevor.  When  your 
Lordlhip  pleales  to  appoint. 

L.  C.  J.  Holt.  I  think  you  cannot  Try  it  till 
JVcdnefday  Fortnight. 

Mr.  Clark.  That  Day  is  free,  my  Lord. 
L.  C.  J.  Holt.    It  being  upon  a  Certiorari,  the 
Venire  facias  mull  be  returnable  upon  a  common 
Day  j  and  there  muft  be  fifteen  Days  between  the 
itejie  and  the  Return. 


Mr.  Att.  Gen.  May  it  not  be  ^uefday  then,  that 
the  Jury  appear  ? 

L.  C.  J.  Holt.  You  cannot  have  it  before  IVed- 
ne^day,  fof  that  is  the  Return-day. 

Mr.  Clark,  i'ltefday  Fortnight  is  appointed  for 
the  Trial  between  Fride  and  the  Earl  of  Bath. 

Mr.  Att.  Gen.  Then  it  mull  be  upon  IVcdnefday 
for  there  muft  be  fifteen  Days  between  the  'ifef.e 
and  the  Return. 

L.  C.  J.  Holt.  Well,  take  back  )'our  Prifoner  ; 
and  bring  him  here  again  on  IVednefday  Fortnight, 
you  flial!  have  a  Rule  for  it. 


S'hen  the  Prifoner  -x.-rs  carried  hack. 

Die  Merairii  Viccjimo  Maij,  1696.  In 
Banco  Regis.  Dominiis  Rex  'verjus 
Knightley. 

THIS  Day  being  appointed  for  the  Trial  of 
the  Priibner,  he  was  brought  to  IVeftmin- 
fier-Hall,  and  the  jury  were  calfd  over  as  loon  as 
the  Court  appeared  in  the  Hall,  and  the  Defaul- 
ters recorded  ;  and  about  Eleven  of  the  Clock  the 
Priibner  was  brought  to  the  Bar. 

Clerk  of  the  Crown.  Alexander  Knightley,  hold 
up  thy  Hand,  (jivhich  he  did.')  Thole  good  Men 
that  thou  Ihalt  hear  called,  and  perlbnally  appear, 
are  to  pals  between  our  Sovereign  Lord  the  King 
and  thee,  upon  the  Trial  of  thy  Life  and  Death  : 
If  therefore  thou  would'ft  challenge  them,  or  any 
of  them,  thy  Time  is  to  Ipeak  unto  them  as  they 
come  to  the  Book  to  be  Sworn,  before  they  be 
Sworn. 

L.  C  J.  Holt.  Mr.  Knightley,  I  percei\'e  you 
have  a  Defire  to  Ipeak  Ibmething ;  let  us  hear 
what  you  have  to  lay. 

Knightley.  I  humbly  beg  you  Lordfhip's  Leave, 
that  I  may  Ipeak  before  the  Jury  be  called.  What 
I  have  to  fay,  I  beg  I  may  have  your  Leave  to 
read,  becaule  I  have  a  bad  Memory. 

(JLeads^'K/fY  Lord,  I  hope  to  lave  the  Jury 
.LVJ.  and  the  WitnelTes  againft  me  a 
great  deal  of  Trouble,  and  defign  to  take  up  ve- 
ry little  of  your  Lordfhip's  Time :  But  in  the 
firft  Place  I  think  my  lelf  obliged  to  thank  your 
Lordlhip  for  your  great  Indulgence,  in  granting 
me  {^o  much  Time  between  my  Arraignment  and 
Trial  ;  the  greateft  Part  of  which  I  have  em- 
ployed to  appear  before  the  great  Tribunal  of 
Heaven. 

I  Ipeak  in  the  Face  of  the  World  here,  That 
I  am  convinced  I  cannot  hope  to  be  happy  here- 
after, without  a  juft  Abhorrence  of,  andafincere 
Repentance  for  that  Crime  for  which  I  here  ftand 
Indicted. 

And  fince  Confeflion  is  an  elTential  Part  of  Re- 
pentance, I  do  acknowledge  I  was  to  have  been 
concern'd  in  Ibme  Part  of  the  barbarous  Affafli- 
nation,  and  was  unhappily  furprized  into  a  Con- 
lent  to  adl  in  it,  though  in  my  Heart  I  did  abo- 
minate the  Fad  as  much  as  any  Man  living  ;  but 
under  Ibme  honourable  and  fair  Pretences  I  was 
drawn  in  at  firll,  and  then  of  a  fudden  became 
io  far  engaged,  that  by  a  miftaken  Notion  of  Ho- 
nour, I  thought  I  could  not  retreat  without  the 
Inlamy  of  Cowardile. 

My  Lord,  I  humbly  crave  your  Lordlhip's  Per- 
milfion,   to  acquaint  you,  how  that  {oms  Time 
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ilnce  I  was  brought  before  fbme  of  the  Lords  of 
his  Majefty's  moll  Honourable  Privy  Council, 
where  I  do  afTure  your  Lordfhip  I  did  freely  own 
and  fully  dilcover  my  being  concerned  in  that 
horrid  Defign  ;  and  I  here  openly  confefs  the  fame 
with  that  Sorrow  and  Repentance  as  becomes  a 
Man  of  Honour  and  Conlcience. 

My  Lord,  there  is  one  Circumftance  particular 
in  my  Cafe,  I  moft  humbly  beg  leave  to  infift 
upon,  and  urge  to  your  Lordfhip  in  my  behalf, 
which  is,  that  it  was  upon  my  ConfefTion  (as  I 
conceive)  that  Mr.  Harris,  now  a  principal  Evi- 
dence againft  me,  was  firft  difcovered  ;  {o  that 
my  own  ConfcfRon  has  been  a  great  Means  to 
take  away  my  Life. 

I  expe<5t  after  a  few  Words  now  in  this  fblemn 
Court  to  receive  from  your  Lordfhip  the  Sen- 
tence due  upon  the  Conviction,  from  my  own 
Mouth,  of  a  Crime  for  which  I  cannot  in  niodefly 
hope,  fb  much  above  myDeferts,  the  ICing's  moft 
Gracious  Pardon  ;  yet  the  Greatnefs  of  my  Of- 
fence does  not  rob  me  of  all  Thoughts  of  Mercy, 
whilft  I  throw  my  felf  abfblutely  and  entirely  at 
his  Majefty's  Feet  for  it  ;  and  I  humbly  beg  of 
your  Lordfhip  as  a  Privy-Councellor,  that  you 
would  reprefent  my  unfortunate  Cafe  to  their  Ex- 
cellences the  Lords  Juftices  o^  England,  as  an  Ob- 
jedl  of  his  Majefty's  Favour. 

And  now,  my  Lord,  I  fhall  not  detain  your 
Lordfhip  and  the  Court  any  longer,  but  my  next 
Words  Convid;  and  lay  me  under  the  juft  Sentence 
of  Death  :  So  to  my  Indidlment  I  beg  Leave  to 
plead  guilty,  and  throw  my  felf  entirely  upon  the 
King's  Mercy,  and  do  defire  my  former  Plea  to 
my  Indidment  may  be  withdrawn. 

CI.  of  the  Crc-xn.  Thou  haft  been  Indidted  and 
Arraigned  of  High-Treafbn,  in  compafling  and 
imagining  the  Death  and  Deftrudion  of  the  King ; 
how  fay'ft  thou  Alexander  Knightley,  art  thou 
guilty  of  the  High-Treafbn  whereof  thou  ftand'ft 
indided,  or  not  guilty  ? 

Knightley.  Guilty,  my  Lord. 

CI.  oftheCroim.  Art  thou  content  to  withdraw 
thy  Plea,  Not  guilty. 

Knightley.  Yes,  Sir. 

Cl.oftheCroiai.  Do  you  plead  to  the  Indid- 
ment  guilty  or  not  guilty  ? 

Knightley.  I  am  guilty. 

Mr.  Att.  Gen.  Then  my  Lord  we  defire,  fince  he 
relinquifhcs  his  Plea  of  Not  guilty,  that  you  will 
record  his  ConfefTion  ;  and  fince  he  has  confeft 
the  Indidtment,  we  have  nothing  more  to  do  but 
wait  the  Judgment  of  the  Court. 

L.  C.  J.  Holt.  We  fliall  not  give  Judgment 
now. 

Mr.  Att.  Gen.  If  the  Prifoner  have  any  thing  to 
fay  for  himfelf  your  Lordfhips  I  fuppofe  will  hear 
him  to  it. 

L.  C.  J.  Holt.  But  I  fay  we  cannot  by  theCourfe 
of  the  Court  give  Judgment  now,  for  after  a  Per- 
fon  is  convided  here,  whether  by  ConfefTion  or 
Verdid,  he  ought  to  have  four  Days  from  the 
Time  of  fuch  ConfefTion  or  Verdid,  to  move  in 
Arreft  of  Judgment,  if  there  be  fo  many  Days 
of  the  Term  remaining,  if  not,  then  the  longeft 
Time  that  can  be  had  in  the  Term  is  allow'd :  In 
(jTrial  74.)  Stayley's  Cafe  it  was  othervvife  pradi- 
fed.  Judgment  was  given  the  fame  Day,  that  was 
in  the  Time  of  the  Popifh  Plot,  and  is  a  Cafe 
not  to  be  imitated,  becaufe  not  juftified  by  any 
Precedent  before  that  Time  or  fmce,  but  it  has 
been  always  obferv'd  to  have  four  Juridical  Days 


767 


for  moving  in    Ancft  of  Judgment,  if  fo  many 
remain  of  the  Term. 

Die  Ltwx  Vicefimo  Qjtuito  Die  Maij 
An.  Dom.  \6c)6. 

Being  the  laft  D^y  of  the  Term,  the  Vrifovef 
Tva-r  brought  from  Newgate  to  the-  King's- 
Bench-Bar, 

Mr.  Att.  Gen.  If  your  LordfTiip  pleafe,  I  defire 
the  Judgment  of  the  Court  to  be  pronounced  up- 
on Mr.  Knightley  upon  his  Convidion. 

CI.  of  the  Cro-j,'}:.  Alexander  Knightley  hold  up 
thy  Hand  ;  iisjhich  he  did?)  thou  has  been  Indid- 
ed  and  Arraigned  for  High-Treafbn  in  compafling 
and  imagining  the  Death  of  the  King,  and  adhe- 
ring to  the  King's  Enemies  ;  what  can'ft  thou  fay 
for  thy  felf,  why  Judgment  fliould  not  be  given 
againft  thee  to  die  according  to  the  Law  ? 

Knightley.  \  have  nothing  more  to  fay,  my 
Lord,  than  what  I  have  faid. 

CI.  of  the  Crown.  Cryer,  make  Proclamation  for  Si- 
lence. IFhich  ivas  done  on  both  Sides  the  Court. 

Cryer.  Oyez  :  Our  Sovereign  Lord  the  King 
ftraitly  charges  and  commands  all  manner  of  Per- 
fbns  to  keep  filence  while  Judgment  is  in  giving, 
upon  pain  of  Imprifbnment. 

L.  C.  J.  Holt.  Air.  Knightley,  You  are  by  your 
own  Confeffion  convided  of  High-Treafon  m  de- 
figning  the  Murder  of  the  King  and  the  Subver- 
fion  of  the  whole  State  of  England,  in  promoting 
an  Invafion  from  the  French,  its  moft  antient  and 
inveterate  Enemies. 

It  hath  appeared  before  your  Arraignment,  not 
only  by  the  Evidence  that  hath  been  given  at 
former  Trials  ;  but  even  by  the  Signs  of  the 
Times  and  the  Manner  of  fome  Mens  Adings, 
that  there  hath  been  for  fbme  Years  laft  paft  a 
Train  of  Plots  and  Confpiracies  againft  this  Go- 
vernment, and  when  the  various  Means  which  the 
Confpirators  did  projed  among  themfelves  for  its 
Ruin  proved  ineffedual,  it  was  at  laft  refblved  a- 
mong  fbme  of  the  Confpirators  to  affafllnate  the 
King,  as  the  moft  certain  Way  of  accomplifhing 
their  End. 

In  which  Defign  you  were  deeply  engaged  and 
was  an  adive  Inftrument  in  the  carrying  it  on, 
being  fent  to  view  the  Ground  on  both  Sides  the 
Water,  and  with  others  that  were  fent  with  you 
reported  your  Opinion,  which  was  the  moft 
convenient  Place  to  attack  the  King  and  his 
Guards. 

And  though  you  did  the  laft  Time  you  were 
at  the  Bar,  urge  by  way  of  Extenuation  of  }"our 
Crime,  that  you  being  engaged  in  the  Intereft 
of  the  late  King,  and  thereby  fup ported,  \ou 
was  fiirprized  into  this  barbarous  Defign,  which 
being  propofed  to  you,  you  thought  your  felf 
obliged  in  Honour  to  engage  in  it  j  which  is  fb 
far  from  an  Extenuation,  that  it  is  an  high  Ag- 
gravation :  For  Men  of  honourable  Principles, 
tho'  moft  zealoufly  difpofed  to  the  Advancement 
of  any  particular  Intereft,  yet  always  deteft  the 
Ufe  of  baie  and  vile  Means.  Therefore  when 
the  Affaffination  of  the  King  was  propofed,  you 
had  an  Opportunity  to  have  retreated  with  Ho- 
nour ■  and  might  have  refufed  to  be  further  con- 
cerned j 
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cerned  •  but  you  rather  purfued  this  wicked  En- 
terprize'  with  great  Zeal. 

And  tho'  you  are  by  your  ProfelTion  a  Roman 
G^tholick,  and  may  for  that  Reafoii  think  that 
your  Crime  is  mitigated,  becaufe  you  afted  in 
the  Behalf  of  a  Prince  of  your  own  Religion, 
which  you  hoped  thereby  to  introduce :  Not- 
withftanding  all  which,  your  Offence  is  highly 
ao-oravated  in  rcfped  of  the  Ingratitude  and  Fol- 
ly^with  wiiich  it  is  attended.  For  there  is  no 
EnM  Pap i  ft  that  is  Mafter  of  any  Property,  but 
he  is  interefted  in  the  Prefervation  of  this  Go- 
vernment, to  which  the  whole  Party  of  them  hath 
been  and  ftill  are  continually  obliged  for  its  Mo- 
ri erat'ion  and  J  uft  ice ;  for  inftead  of  being  expo- 
fed  to  the  Severity  of  thofe  Laws  to  which  they 
are  obnoxious,  they  have  had  the  fime  Indul- 
gence in  the  Enjoyment  of  their  Religion,  and 
the  fame  Proteftion,  and  as  much  Benefit  in  the 
Diftribution  of  the  Common  Juftice  of  the  Realm, 
as  any  other  of  the  King's  Subjects ;  therefore 
none  of  them  could  ever  exped  to  mend  their 
Condition  under  a  French  Domination.  But  the 
contrary  is  forefeen  by  all  confidering  Men ;  for 
the  Englip  Papift,  as  well  as  Proteftant,  would 
have  been  reduced  to  a  moft  diihial  State  if  you 
had  obtained  your  End. 

For  it  is  againft  all  the  Rules  of  Reafon,  and 
the  Experience  of  all  Ages,  to  imagine,  that  the 
French  King  would  fpare  Englip  Papifts  more 
than  Proteftants ;  for  it  is  not  Zeal  to  Religion, 
or  Affedion  to  the  Intereft  of  the  late  King,^  that 
hath  excited  him  to  invade  Englajid,  but  it's  his 
Pride  and  Ambition  to  conquer  the  three  King- 
doms, and  to  reduce  this  to  be  a  Province  to 
France :  Indeed  the  Pretence  of  reftoring  the  late 
King,  and  introducing  the  Popip  Religion  may 
lerve  to  delude  fome  warm  and  unwary  Zealots 
to  engage  in  his  Afliftance,  who  do  not  confider, 
that  if  they  fhould  be  fuccefsful  they  would  be  as 
certainly  deftroyed  as  others,  but  with  more  Dif^ 
advantage  to  thcmfelves.  For  after  they  fhall 
have  fjrvived  the  Liberty  of  their  Country,  have 
embrued  their  own  Hands  in  their  Countrymen's 
Blood,  they  will  be  at  the  Mercy  of  their  Con- 
queror, who  can  never  think  it  his  Intereft  to 
truft  them,  but  will  defpile  them  for  being  luch 
villainous  Traitors  to  their  own  Country.  Nay, 
rather,  thefe  Englipinen,  who  by  their  Courage 
and  Refolution  fhall  endeavour  to  defend  their 
Country,  though  they  fhould  be  unfortunately 
vanquished,  will  meet  with  a  much  better  Re- 
ception, for  they  will  have  given  AfTurances  that 
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they  may  be  confided  in,  when  the  others  have 
by  luch  a  wicked  Treafon  given  a  Demonftration 
to  the  contrary. 

There  being  then  nothing  to  be  faid  that  can 
palliate  flich  a  Criine  as  that  of  which  you  are 
con\  idled  j  but  you  having  taken  a  different 
Courfe  the  laft  time  you  were  at  the  Bar  from 
what  you  took  at  firft,  you  have  relinquifhed  your 
Plea  of  Not  guilty,  and  have  confeffed  the  In- 
dictment i  I  wifh  out  of  Charity  to  your  Perion 
it  was  as  fincere  as  (I  think  it)  it  was  prudent 
in  you ;  for  after  levcral  Conviifions  of  others 
that  were  your  Accomplices,  you  could  not  be  a 
Stranger  to  the  Evidence  upon  which  they  were 
grounded,  you  muft  therefore  in  all  Probability 
have  expefted  to  have  undergone  the  lame  Fate. 
If  your  Confeflion  be  a  real  EfFeft  of  your  Re- 
pentance, you  will  reap  the  Advantage  of  it  in 
the  next  World,  but  what  Conftquence  it  will 
have  in  this  I  cannot  lay,  For  the  Heart  of  the  King 
is  in  the  Hand  of  the  Almighty^  which  as  the  Ri~ 
"vers  of  IVater,  he  ttirneth  whitherfoever  he  will. 
Live  therefore  for  the  Time  to  come  in  expedtati- 
on  of  a  Ipeedy  Death,  and  prepare  your  felf  to 
appear  before  another  Judgment-Seat ;  to  the  ma- 
king of  which  important  Preparation  I  ihall  dif^ 
mils  you,  firft  dilcharging  the  Court  of  the  Duty 
now  incumbent  upon  it,  in  giving  that  Judgment 
which  the  Law  hath  appointed.  And  the  Court 
doth  award, 

I'bat  you  he  conveyed  from  hence  to  Newgate, 
the  Prifon  from  whence  you  came,  and 
from  thence  you  are  to  he  drawn  upon  a 
Hurdle  to  Tyburn ;  where  you  are  to  he 
hanged  hy  the  Neck,  and  while  you  are 
alive  to  be  cut  down,  your  Privy  Members 
are  to  be  cut  off,  and  your  Bowels  to  he  cut 
out  of  your  Body  and  burnt  in  your  View ; 
your  Head  is  to  be  cut  off,  and  your  Body 
is  to  be  divided  into  four  Parts,  and  your 
Head  and  your  Quarters  are  to  be  dtfpofed 
where  his  Majejty  pall  appoint.  And 
I  pray  God  to  have  Mercy  upon  your 
Soul. 

Knightley.  My  Lord,  I  am  truly  lorry  for  what 
I  have  done,  and  I  humbly  thank  your  Lordfhip, 
and  the  reft  of  the  Judges  for  your  Favour  to 
me. 

i'hen  the  Pri finer  was  carried  back  to  Newgate, 
and  afterwards  was  gracioufly  "pardoned. 
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Proceedhigs  htween  the  King  and  the  City  of  London, 
on  an  Information  in  nature  of  a  Quo  Warranto 
in  f/;^  King's  Bench,  1683.  Hil.  35  Car.  11. 


Mich'  33  Car.  II.  in  B.  R.  Rot.  137.  Sir  Robert 

Sawyer,  Knight^  His  Majejly's  Attorney  Gene- 
ral, againji  the  Lord  Mayor ^  and  Commonalty, 
and  Citizens  of  London. 

The  Information  in  nature  of  a  Quo  Warranto 

fets  forth, 

THAT  the  Mayor,  and  Commonalty, 
and  Citizens  of  the  City  of  London,  by 
the  fpace  of  a  Month  then  laft  paft, 
and  more,  ufed,  and  yet  do  claim  to 
have  and  ufe,  without  any  lawful  Warrant,  or 
regal  Grant,  within  the  City  oi  London  aforefaidj 
and  the  Liberties  and  Privileges  of  the  fame 
City,  the  Liberties  and  Privileges  following,  viz, 

L  To  be  of  themfelves  a  Body  Corporate 
and  Politique,  by  the  Name  of  Mayor 
and  Commonalty,  and  Citizens  of  the  City 
of  London. 

il.  To  have  Sheriffs  Civil at^  &?  Com'  London' 
&  Cotn' Midd'  and  to  name,  eleft,  make, 
and  conftitute  them. 

III.  That  the  Mayor  and  Aldermen  of  the 
faid  City  fliould  be  Juftices  of  the  Peace, 
and  hold  Seflions  of  the  Peace. 

All  which  Liberties,  Privileges,  and  Franchi- 
fes  the  faid  Mayor  and  Commonalty,  and  Citi- 
zens of  London,  upon  the  King  did  by  the  fpace 
aforefaid  ufurp,  and  yet  do  ulurp. 

]Plea.  'TpHE  Mayor  and  Commonalty, 

I       and  Citizens,  appear  by  their 
Attorney,  and  plead, 

I.  As  to  their  being  a  Body  Politique  and 
Corporate,  they  prefcribe,  and  fay, 

I.  That  the  City  of  London  is,  and  time  out 
of  mind  hath  been,  an  ancient  City,  and  that 
the  Citizens  of  that  City  are,  and  by  all  that 
time  have  been,  aBody  Corporate  and  Politique, 
by  Name  of  Mayor  andCom?nonalty,  and  Citizens 
of  the  City  of  London. 

That  in  Magna  Charta  de  HbertaliF  Jnglie, 
in  the  Parliament  holden  9  Hen.  3 .  it  was  enaft- 
ed,  ^wd  civitas  London  haheat  cmnes  Ubcrtates 
fuas  antiquas,  t?  confiietudines  fuas. 

That  in  the  Parliament  i  -E.  3.  that  King  by 
his  Charter  Be  affenfu  Prelatorum,  Comitum,  Ba- 
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ronum,  &'  totius  communitatis  regni  fui,  and  by 
Authority  of  the  fame  Parliament,  having  re- 
cited that  the  fame  Cinzens,  at  the  time  of  the 
making  Magna  Charta,  and  alfo  in  the  time  of 
Edward  the  Confeffor,  William  the  Conqueror, 
and  other  his  Progenitors,  had  divers  Liberties 
and  Cuftoms,  Wills  and  Grants  by  Authority 
aforefaid.  That  the  fame  Citizens  fhall  have  their 

Liberties  according  to  Magna  Charta And 

that  for  any  perfonal  Trefpafs  alicujus  ?ninijlri 
ejufdem  civitatis,  libertas  civitatis  illius  in  manus 
ejufdejn  Domini  Regis  ^d.  3.  vel  heredufn  fuorufn^ 
non  caperetur,  fed  hujufmodi  minijler  prout  quali- 
tatem  tranfgreffionis  ptiniretur. 
They  plead  alio, 

That  in  the  Parliament  holden  7  R.  2.  Omnes 
confiietudines,  libertates,  franchefia,  i^  privilegia, 
civitatis  prediuP  tunc  civibus  civitatis  illius,  i£  eo- 
rum  fuccejforibus,  licet  ufi  non  fuerint,  vel  abuft 
fuerint,  authoritate  ejufdem  Parliamenti  ratifcat' 
fuerunt. 

Then  they  plead  the  Confirmations  of  feveral 
later  Kings  by  their  Charters  •,  as  of 

King  Henry  VI.  by  his  Charter,  dated  26  Oc- 
tob.  23  H.6. 

King  Edward  IV.  by  his  Charter,  dated  9  No- 
vemb.    2  E.  4. 

King  Henry  Yll.  by  his  Charter,  dated  23  July, 
20  H.  7. 

King  James  I.  by  his  Charter,  dated  25  Sept^ 
6  Jac.  I. 

King  Charles  I.  by  his  Charter,  dated  18  Oil. 

14  C.  I. 

King  Charles  IL  by  his  Charter,  dated  24  Jan, 

15  C.  2. 

yff  eo  Warranto  they  claim  to  be,  and  are  a 
Body  Politique,  i£c,  and  traverfe  their  ufurping 
upon  the  King. 

II.  As  to  the  having,  eledling,  makihg,  and 
conftituting  Sheriffs  of  London  and  Middle- 
fix,  they  plead, 

That  they  are,  and  time  out  of  mind  were,  a 
Body  Politique  and  Corporate,  as  well  by  the 
Name  of  Mayor  and  Commonalts,  and  Citizens, 
quam  per  nomen  Civium  London.  And  that  King 
John,  by  his  Letters  Patents  under  the  Great  Seal 
of  England,  in  Court  produced,  dated  5  Julii, 
anno  regni  fiui  primo,  granted  to  the  Citizens  of 
London,  that  they  fliould  have  the  elefting, 
5  F  snaking. 
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And  further.  That  whereas  a  Seffion  of  Par- 
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making,  and  conftituting  Sheriffs  oi  London  and 
Mlddiefex  imperpetuum. 

Then  they  plead  this  Liberty  and  Franchife 
confirmed  to  them  by  all  the  aforementioned 
Statutes  and  Charters,  ac  eo  Warranto  they  claim 
to  make  and  conftitute  Sheriffs. 

Ill,  As  to  the  Mayors  and  Aldermen  being 
Juftices  of  the  Peace,  and  holding  Seffions, 
diey  plead. 

That  the  City  is,  and  time  out  of  mind  was, 
an  ancient  City  and  County,  and  the  Citizens  a 
Body  Politique. 

That  King  Charles  the  Firft,  by  his  Letters 
Patents  dated  liOBoh.  14  Car.  I.  granted  to  the 
Mayor  and  Commonalty,  and  Citizens  of  the 
City  of  London,  That  the  Mayor  and  Aldermen 
of  London,  fuch  of  them  as  had  been  Mayors, 
fhould  be  Juftices  of  the  Peace,  and  fhould  hold 
Seffions,  y  eo  Warranto  they  claim  to  be  Ju- 
ftices, and  hold  Seffions. 

TO  this  Plea  the  Attorney  Gene- 
ral replies.  And  as  to  the 
Mayor,  and  Commonalty,  and  Citi- 
zens of  London,  being  a  Body  Politique  and 
Corporate, 

Firft  takes  iffue,  that  they  never  were  a  Body 
Corporate,  and  for  this  puts  himfelf  upon  the 
Country.     And  then  goes  over  and  pleads, 

That  the  Mayor,  Commonalty,  and  Citizens, 
affuming  upon  themfclves  to  be  a  Body  Poli- 
tique and  Corporate,  and  by  reafon  thereof  to 
have  Power  and  Authority  to  convocate  and  af- 
femble,  and  make  Laws  and  Ordinances,  not 
contrary  to  the  Laws  of  the  Kingdom,  for  the 
better  Government  of  the  City  and  Citizens, 
and  for  preferving  the  King's  Peace  Under 

Colour  and  Pretext  thereof,  but  refpefting  only 
their  private  Gain  and  Profit,  and  againft  the 
Truft  in  a  Body  Corporate  by  the  Laws  of  this 
Kingdom  repofed,  affumed  an  unlawful  and  un- 
juft  Authority  to  levy  Money  upon  the  King's 
Subjedls,  to  their  own  proper  Ufe,  by  colour 
of  Laws  and  Ordinances  by  them  de  faSio  or- 
dained and  eftablifhed  ;  and  in  profecution  and 
execution  of  fuch  illegal  and  unjuft  Power  and 
Authority  by  them  ufurped,  17th  of  Septemb. 
26  Car.  II.  in  their  Common  Council  affembled, 
made,  conftituted,  and  publiflied  a  certain  Law, 
by  them  defaUo  enafted,  for  the  levying  of  fe- 
veral  Sums  of  Money  of  all  the  King's  Subjefts, 
coming  to  the  publique  Markets  within  the  City 
to  fell  their  Provifions,  viz.  "Of  every  Perfon 
for  every  Horfe-load  of  Provifions  into  any  pub- 
lique Market  within  the  faid  City,  brought  to 
fell,  2  d.  per  Day.  For  every  Dorfer  of  Pro- 
vifions, 6  d.  perD^Ly.  For  every  Cart-load  not 
drawn  with  more  than  Three  Horfes,  4  d.  per 
Day.  If  drawn  with  more  than  Three  Horfes, 
6  d,  per  Day.  And  that  thefe  Sums  of  Money 
ffiould  be  paid  to  the  Ufe  of  the  Mayor,  Com- 
monalty, and  Citizens  :  And  if  any  refufed  to 
pay,  then  to  be  removed  from  his  Place  in  the 
Market.  And  that  by  colour  of  this  Law,  the 
Mayor,  Commonalty,  and  Citizens,  for  their 
own  private  Gain,  had  illegally,  by  the  fpace  of 
feven  Years  next  after  the  making  this  Ordi- 
nance, received  divers  great  Sums  of  Money, 
in  all  amounting  to  5,000  /.  per  Annum,  in  Op- 
preffion  of  the  King's  Subjefts. 


liament  was  holden  by  Prorogation,  and  conti- 
nued to  the  loth  of  January,  32  Car.  II.  and 
then  prorogued  to  the  20th  of  January  then 
next  : 

The  Mayor,  Commonalty,  and  Citizens,  13 
Jan.  32  Car.  II.  in  their  Common  Council  ai- 
fembled,  unlawfully,  malicioufly,  advifedly,  and 
feditioufly,  and  without  any  lawful  Authority^ 
affumed  upon  themfelves  ad  cenfendum  i^  judi- 
candttm  di^um  Dominum  Regem,  £5?  prorogationem 
Parliamenli  per  Dominum  Regem  fic  fa5l' .  And 
then  and  there  in  Common  Council  affembled, 
did  give  their  Votes  and  Order,  that  a  certain 
Petition  under  the  name  of  the  Mayor,  Alder- 
men, and  Commons  of  the  City  of  London,  in 
Common  Council  affembled,  to  the  King  fliould 
be  exhibited  ■,  in  which  faid  Petition  was  con- 
tained. 

That  by  the  Prorogation,  the  Profecution  of 
the  publique  Juftice  of  the  Kingdom,  and  the 
making  neceffary  Provifion  for  the  Prefervation 
of  the  King,  and  of  his  Proteftant  Subjefts,  had 
received  Interruption.  And  that  the  Mayor  and 
Commonalty,  and  Citizens  in  the  fame  Common 
Council  affembled,  did  unlawfully,  malicioufly, 
advifedly,  and  feditioufly,  and  with  Intention 
that  the  faid  Petition  fliould  be  difpers'd  amongfl: 
the  King's  Subje(5ls,  to  induce  an  Opinion  in 
them,  that  the  faid  King,  by  proroguing  the 
Parliament,  had  obftrudled  the  publique  Juftice, 
and  to  incite  the  King's  Subjefts  to  Hatred  of 
the  King's  Perfon  and  Government,  and  to  di- 
fturb  the  Peace  of  the  Kingdom,  did  order  that 
the  faid  Petition  fliould  be  printed,  and  the  fame 
was  printed  accordingly  to  the  Intent  and  Pur- 
pofe  aforefaid. 

By  which  the  Mayor,  Commonalty,  and  Ci- 
tizens aforefaid,  the  Privilege,  Liberty,  and 
Franchife  of  being  a  Body  Politique  and  Cor- 
porate did  forfeit,  and  afterwards,  by  the  time 
in  the  Information,  that  Liberty  and  Franchife 
of  being  a  Body  Politique  did  ufurp  upon  the 
King.     Et  hoc,  i^c. 

And  as  to  the  other  two  Pleas,  viz.  The 
making  and  having  Sheriffs  and  Juftices  of  the 
Peace,  the  Attorney  General  imparles  to  Mich, 
Term. 

Rejoynder.  '"Tp  H  E  Mayor,  Commonalty,  and 
1  Citizens,  as  to  the  Plea  of  the 
Attorney  General,  pleaded  in  affigning  a  For- 
feiture of  their  being  a  Body  Politique  and 
Corporate, 

Protejlando,  That  thofe  Pleas,  by  the  At- 
torney pleaded,  and  the  matter  in  the  fame 
contained,  are  infufficient  in  the  Law  to  fore- 
judge or  exclude  the  Mayor  and  Commonalty, 
and  Citizens  from  being  a  Corporation. 

Protejiando  etiam.  That  no  Aft  or  Deed,  or 
By-Law  made  by  the  Mayor,  Aldermen,  and 
Common  Council  is  the  Adt  or  Deed  of  the 
Body  Corporate. 

Protejlando  etiam.  That  they,  the  Mayor  and 
Commonalty,  and  Citizens  of  London,  never 
took  upon  them  any  unlawful  or  unjuft  Au- 
thority to  tax  the  King's  Subjeds  for  their  own 
private  Gain,  or  did  ever  levy  or  exad  from 
the  King's  Subjects  coming  to  Markets  fuch 
yearly  Sums  as   in  the  Replication  are  alledg- 

ed For  Plea  fay. 

That 
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That  London  is  the  Metropoh's  of  England, 
and  very  populous,  i£  Celeberrmum  Emporium 
totius  EuropcE. 

That  there  are,  and  time  out  of  mind  have 
been,  divers  publique  Markets  for  Provifion  and 
Merchandife  within  the  faid  City  to  be  fold. 

That  the  Mayor  and  Commonalty,  and  Citi- 
zens have  been,  time  out  of  mind,  and  yet  are, 
feiz'd  of  thefe  Markets  in  Fee,  and  by  all  the 
faid  time  at  their  own  Cofts  and  Expenfes  have 
provided  and  have  accuftomed,  and  ought  to 
provide  at  their  own  cofts  Places  for  the  hold- 
ing the  faid  Markets  and  Stalls,  and  Standings, 
and  other  Accommodations  for  Perfons  bring- 
ing Provifions  and  Merchandifes  to  the  faid 
Markets,  and  Supervifors  and  other  Officers 
for  the  better  preferving  and  ordering  the  faid 
Markets,  and  of  the  great  concoufe  of  Perfons 
coming  to  the  fame  ;  and  for  the  fuftaining 
and  fupporting  of  the  faid  Cofts  and  Expenfes, 
by  all  the  time  aforefaid  have  had,  and  ought  to 
have,  reafonable  Tolls,  Rates,  or  Sums  of  Mo- 
ney, of  Perfons  coming  to  the  faid  Markets  for 
their  Stalls,  Standings,  and  other  Accommoda- 
tions by  them  for  the  better  expofing  their  Com- 
modities had  and  enjoyed. 

They  further  fay.  That  the  Citizens  and  Free- 
men of  London  are  very  numerous,  ( viz. ) 
50,000  and  more. 

That  within  the  faid  City  there  hath  been, 
time  out  of  mind,  a  Common  Council  aflem- 
bled,  as  often  as  neceflary,  confifting  of  the  May- 
or, Aldermen,  and  of  certain  of  the  Citizens, 
not  exceeding  250  Perfons  thereto  annually 
defied,  called  the  Commons  of  the  faid  City. 

That  there  is  a  Cuftom  within  the  faid  City 
for  the  Mayor,  Aldermen,  and  Common  Coun- 
cil, to  make  By-Laws  and  Ordinances  for  the 
Regulation  and  Government  of  the  publique 
Markets  within  the  City. 

That  thefe  Liberties  and  Cuftoms  of  the  Ci- 
ty were  confirmed  by  Magna  Charia,  and  the 
odier  Statutes  in  the  Plea  abovementioned. 

That  by  reafon  of  the  burning  of  the  City  in 
Septemb.  1666.  and  the  Alterations  in  the  Market- 
Houfes  and  Places  thereby  occafion'd,  for  the  efta- 
blifhing  and  refetlingthe  Markets  within  the  City, 
17  Septe?n.26  Car.  II.  the  then  Mayor,  Aldermen, 
and  Commons,  in  Common  Council  aflembled, 
according  to  the  faid  Cuftom,  for  the  better  Re- 
gulation of  the  faid  Market,  did  make  and  pub- 
lifti  an  Ordinance,  entituled.  An  AEl  for  the 
Settlement  and  Well-ordering  the  publique  Markets 
within  the  City  of  London,  by  which  faid  Ordi- 
nance reciting  that  for  the  accommodation  of 
the  Market- people  with  Stalls,  Shelters,  and  o- 
ther  Neceffaries  for  their  ftanding  in  the  Mar- 
kets, and  for  the  amendment,  paving,  and 
cleanfing  the  Market-places,  and  for  the  fupport 
and  defraying  the  incident  Charges  thereof, 
there  have  been  always  certain  reafonable  Rates 
and  Duties  paid  for  the  fame.  And  to  the  in- 
tent that  the  faid  Rates  may  be  afcertain'd  and 
made  publique  to  all  Market-people,  and  the 
Colleftors  reftrained  from  exafting —  It  was  en- 
afted  and  ordained  by  the  faid  Common  Coun- 
cil, that  the  Rates  and  Sums  in  the  Replication 
fhould  be  paid  to  the  ufe  of  the  Mayor  and 
Commonalty  and  Citizens  ;  or  upon  refufal,  to 
be  removed  out  of  the  Market.  And  they  aver, 
that  thefe  are  all  the  Rates  or  Duties  paid,  and 
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were  reafonable  Sums  to  be  paid  ;  and  thefe 
they  have  demanded  and  received  for  the  Ufe 
and  Purpofe  aforefaid,  as  was  lawful  for  them 
to  do. 

As  to  the  other  matter  alledged  by  the  At- 
torney General  in  affigning  the  Forfeiture,  they 
fay. 

That  within  this  Kingdom  (viz.)  at  the 
Parifh  of  St.  Michael  BaJJiflmw.,  London,  there 
was  an  execrable  Plot  and  Confpiracy  profccuted 
by  Papifts  to  deftroy  the  King,  and  to  fubvert 
the  ancient  Government,  and  iupprefs  the  true 
Religion  in  this  Kingdom  eftabliftied. 

That  Sir  Edtnundbury  Godfrey  took  Examina- 
tions of  Witneftes,  and  Informations  of  the 
fame  •,  and  alfo  of  the  burning  of  London  by 
the  Papifts. 

That  divers  of  thefe  Confpirators  had  lain  in 
wait  for  him,  and  murthered  him,  to  the  intent 
to  fupprefs  his  Examinations,  and  to  deter  other 
Magiftrates  from  afting  in  the  Difcovery. 

That  Green,  and  others  were  try'd,  and  hang'd 
for  this  Murther. 

That  Cole?7ian,  and  others  were  alfo  try'd,  and 
executed  for  the  fame  Confpiracy. 

That  William  Lord  Powis,  Lord  Arundel  of 
Warder,  Lord  Petre,  Lord  Bellafis,  were  im- 
peached by  the  Commons  in  Parliament  of 
High  Treafon  for  the  fame  Confpiracies,  and  fent 
to  the  Tower. 

That  the  King,  in  his  Speech  to  that  Parlia- 
ment had  recommended  to  them  the  further 
purfuit  and  examination  of  that  Confpiracy,  de- 
claring he  thought  not  himfelf  nor  them  fafe, 
till  that  matter  were  gone  through  with  ;  and 
therefore  that  it  was  neceflary  that  the  faid  Lords 
in  the  Tower  fhould  be  brought  to  their  Trials, 
that  Juftice  might  be  done  ;  and  the  Parliament 
having  made  an  Addrefs  to  the  King,  wherein 
both  Lords  and  Commons  declared  their  being 
deeply  fenfible  of  dve  fad  condition  of  the 
Realm,  occafioned  chiefly  by  the  Confpiracies 
of  a  Popifli  Party,  who  had  plotted  and  intend- 
ed the  Deftruftion  of  the  King,  and  Subver- 
fion  of  the  Government  and  Religion  of  the 
Kingdom  -,  and  thereupon  a  Solemn  Faft  kept 
purfuant  to  the  King's  Proclamation,  grounded 
upon  the  faid  Addrefs,  and  divers  Bills  prepar- 
ed to  be  pafs'd  into  Laws  for  prefervation  of 
his  Proteftant  Subjedts. 

Thefe  Impeachments  and  Bills  being  thus  de- 
pending, and  the  Lords  in  the  Tower  not  tryed, 
the  Parliament  was  upon  the  loth  of  January 
prorogued,  as  the  Attorney  General  above  in  his 
Replication  hath  alledged,  by  reafon  whereof  the 
Citizens  and  Inhabitants  of  the  faid  City,  being 
faithful  Subjedls  to  the  King,  were  much  dif- 
quieted  with  the  fenfe  and  apprehenfions  of  tlie 
Danger  threatning  the  Perfon  of  the  King,  His 
Government  and  Realm,  by  reafon  of  the  Con- 
fpiracies aforefaid,  as  is  by  both  King  and  Par- 
liament afiirmed  and  declared  -,  and  conceiving 
no  better  means  to  prevent,  than  by  the  fitting 
of  the  Parliament  •,  and  having  received  a  Peti- 
tion from  divers  faithful  Subjeds,  Citizens  of 
London,  to  the  fame  eft'eft  :  And  it  being  law- 
ful to  petition,  the  Mayor,  Sir  Patience  Ward, 
and  the  Aldermen  and  Commons,  in  Common 
Council  afiTembled,  for  the  prefervation  of  the 
King  and  His  Government,  did  caufe  to  be 
written  the  Petition  in  the  Replication  mention- 
5  F  2  ed, 
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cd,  which  is  fet  forth  in  hcec  verba  -,  and  did 
Order,  that  after  the  fame  was  prefented  to 
the  King,  it  fhould  be  printed  for  the  fatisfadli- 
on  of  the  troubled  Minds  of  the  faid  Citizens  -, 
and  traverfe  the  writing  or  making  any  other 
Petition,  or  making  this  to  any  other  end  or 
intent  than  they  have  pleaded. 


Sufrejoyn-  '  |  1  H  E  Attorney  General  as  to 
der.  JL     ^he  Plea  of  the  Mayor,   and 

Commonalty,  and  Citizens  pleaded  to 
the  making  and  publifhing  the  Ordinance  about 
tlie  Markets, 

Proteftando,  That  the  Mayor,  and  Common- 
alty, and  Citizens  were  not  feiz'd  of  the  Mar- 
kets, nor  at  their  charges  provided  Stalls  and 
Neceflaries,  or  Market  places. 

Proteftando  etiam.  That  the  faid  Rates  and 
Sums  were  not  reafonable. 

For  Plea  faith.  That  by  a  Statute  made  22 
Car.  II.  it  was  enafted  that  Places  for  Markets 
fliould  be  fet  out,  and  2  d.  per  Chaldron  upon 
Coals  for  the  Charge  of  that,  and  many  other 
things,  was  given  ;  and  that  they  received  a 
great  Sum  out  of  that  Duty  for  the  Purpofe  a- 
forefaid  ;  and  yet  for  their  own  private  Lucre 
took  the  Money  by  the  Ordinance. 

And  traverfeth.  That  the  Mayor,  and  Com- 
monalty and  Citizens,  time  out  of  mind,  ha- 
luerimt  ^  habere  conjueverunt  Tolneta,  Ratas,  five 
denariorum  fummas  per  ipftjs  Majorem,  Communi- 
tatem,  &  Gives  fuperhis  fuppofit.  per  prefatam  Le- 
gemj  five  Ordinationem  prediSl'  Ajfcff.  i3  in  cer- 


timdinem  reduH.  prout  per  placitum  fuiim  fuperius 
rejungendo  placitai'  fupponitur. 

And  to  the  Plea  of  the  Mayor,  and  Com- 
monalty, and  Citizens,  pleaded  to  the  Refidue  of 
the  Attorney's  matter  afllgned  for  a  Forfeiture, 
as  aforefaid, 

The  Attorney  Proteftando,  That  the  aforefaid 
Prorogation  of  the  Parliament  was  for  urgent 
Caufes  concerning  the  good  of  the  Kingdom, 
and  thereby  the  profecution  of  publique  Juftice 
not  interrupted. 

And  demurrs  to  the  faid  Plea  of  the  Mayor, 
and  Commonalty,  and  Citizens  by  them  pleaded 
as  to  the  Petition. 

TH  E  Mayor,  and  Commonalty,     Rebutter, 
and  Citizens,  as  to  the  making 
and  publifhing  the  Ordinance  for  the  Payment 
of  Monies  by  thofe  that  come  to  the  faid  Mar- 
kets, fay  as  before. 

That  the  Mayor,  and  Commonalty,  and  Citi- 
zens have,  time  out  of  mind,  had,  and  ac- 
cuftomed  to  have,  reafonable  Tolls,  Rates,  or 
Sums  of  Money  of  all  Perfons  coming  to  thefe 
Markets  with  Vidluals  and  Provifions  there  to 
be  fold,  for  Stalls,  Standings,  and  other  Ac- 
commodations, by  them  had  for  expofing  their 
Viftuals  and  Provifions  to  faie.  And  of  this 
they  put  themfelves  upon  the  Country,  ^c. 
To  this  Mr.  Attorney  demurrs. 

And  as  to  the  Plea  by  the  Mayor,  and  Com- 
monalty, and  Citizens  pleaded  to  the  Refidue 
of  the  matter  by  the  Attorney  General,  afllgn- 
ed for  Forfeiture,  they  joyn  in  Demurrer  -f. 


T}.)is  great  Cafe  was  only  twice  argued  at  the  Bar:  Firfi,  by  Mr.  Finch,  the  Kk^s 
Solicitor,  for  the  King  ,  and  Sir  George  Treby,  Recorder  0^  London,  for  the  City.  And 
next  by  Sir  Robert  Sawyer,  the  Kings  Attorney  General^  for  the  King ;  and  Henry 
Pollexfen,  for  the  City. 


The  Firft  Argument   was  in  Hilary  Term  on 
Wednefday,  Febr.  7. 

Mr.  So-     '-pH  E  Queftions  in  this  Cafe,  as  I 
licitor.  J.    think,  will  be, 

I.  Whether  any  Corporation  can  be  forfeit- 
ed ? 

II.  Whether  the  City  of  London  differ  from 
other  Corporations  as  to  point  of  Forfei- 
ture .'' 

III.  Whether  any  Aft  of  the  Mayor,  Alder- 
men, and  Common  Council,  in  Common 
Council  aflembled,  be  fo  much  the  Adl 
of  the  Corporation,  as  can  make  a  Forfei- 
ture? 

IV.  Whether  the  Afts  by  them  done  in  mak- 
ing the  By-Law,  and  receiving  Money  by 
it  ;  or  in  making  the  Petition,  and  cauf- 
ing  it  to  be  printed  and  publifhed,  be 
fuch  Afts,  as  if  done  by  the  Corpora- 
tion, will  make  a  Forfeiture  of  the  Cor- 
poration ? 


I.  The  Firfl  of  thefe  Queftions  truly  I  fhould 
not  make  any  Queftion  at  all,  but  that  this 
Cafe  has  been  a  Cafe  of  fo  great  expeftation, 
every  man  hath  difcourfed  about  it,  and  the 
prejudice  that  fome  have  entertained  concern- 
ing it,  have  drawn  them  to  affert  the  Nega- 
tive Propofition.  Therefore,  my  Lord,  be- 
caufe  this  ftrikes  to  the  whole,  though  I  think 
it  hath  no  Foundation  in  Law,  I  will  beg 
leave  to  remove  this  Objedlion  out  of  the 
Cafe. 

1.  Firfl:  of  all.  No  Corporation  hath  any  other 
Creation  than  any  other  Franchifes  have,  and 
fubfifl:  upon  the  fame  Terms  that  other  Fran- 
chifes do. 

2.  There  is  a  Truft  or  a  Condition  in  Law, 
that  is  annexed  to,  and  grows  upon  all  Fran- 
chifes, that  they  be  not  abufed,  and  the  Breach 
of  them  is  a  Forfeiture  of  the  very  being  of  the 
Franchife. 

3.  And  as  there  is  no  Foundation  of  that 
Opinion  in  Law,  fo  the  Mifchiefs  would  be 
g  reat,  if  the  Law  were  otherwife.     For, 


t  When  the  Demurrer  in  this  Cafe  was  joyn'd  Cuiz.  Mich.  Term  34  Car  II )  Mr.  Sergeant  Pemberton  was  Chief  Juftice  of  th« 
1;'%'  S.",  ?"'  ''^'°''^  Hilary  Term,  when  it  came  to  be  argued,  he  was  removed,  and  made  Chief  Juftice  of  the  Common-Bench  j 
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the  King's  Bench. 


Saunders,  who  had  been  Counfel  for  the  King,  in  drawing  and  advifing  the  Pleadings,  was  made  Chief  Juftice  of 
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Ill 


1 .  Firft,  That  no  Corporation  hath  any  other 
Creation  than  other  Franchifes  have  ;  'tis  un- 
doubtedly true  that  the  King  is  the  Original 
and  Commencement  of  all  Franchifes  ;  they  have 
their  beginning  from  him,  the  Books  are  clear 
and  full  in  it  :  I  need  not  quote  them,  though 
there  are  many,  Kelway  138,  17  Ed.  2,  530. 
in  the  Reports  of  thofe  times  fet  forth  by  Mr. 
Serjeant  Maynard.  Now,  my  Lord,  there  can 
be  no  Corporation,  but  by  the  King's  Letters 
Patents  -,  for  even  the  Prefcription  doth  fuppofe 
there  was  the  King's  Patent  to  create  it  at  firft. 
And  therefore  the  proper  Inquiry  will  be  about 
the  Second  thing. 

2.  How  far  the  Breach  of  Truft  that  is  annex- 
ed to  a  Franchife,  is  a  Forfeiture  of  that  Fran- 
chife. 

Firft  of  all.  There   is  no  Rule  in  Law  more 
certain,  than  that  the  Mif-ufer  of  a  Franchife  is  a 
Forfeiture  of  that  Franchife.     This  the  Statute 
of  1 8  Ed.  2.  does  very  well  prove,  which  was 
an  A&  of  Grace  to  reftore  Franchifes  to  thofe 
that  had  loft  and  forfeited  them.     There  it  was 
reftrained  It  a  quod  libertaf  non  fint  abufce.     And 
my  Lord  Coke  2  Inft.  in  his  Obfervations  upon 
the    Statute    of  Wefttn     i.    that  Chapter  of  it 
that  concerns  Towns  that  exafted  more  Murage 
than  was    granted,  fol.  223.    fays.  They   ftiall 
lofe   that  Grant  for  ever  ;    fays  the  Mirror  of 
Juji.  which  my  Lord  Coke  there  quotes,   that  is 
no  more  than  the  Common  Law  -,  for  the  Law 
wills  that  every  Man  fhould  lofe  his  Franchife, 
that  does  mifufe  it  :  So  the  Abbot  of  St.  Albans 
Cafe,  8  Hen.  4.  1 8.  The  King  feized  the  Fran- 
chife into  his  hand,  becaufe  the  Abbot,  who  had 
the  Gaol,   would  not  give  Pledges  to  make  De- 
liverance, and  for  detaining  his  Prifoners  a  long 
time  without  making  a  lawful  Deliverance.     And 
fo  20  Ed.  4.  6.  The  Abbot  of  Crowland's  Cafe 
for  detaining  Prifoners  acquitted  after  Fees  paid, 
the  King  feized  the  Gaol  for  ever.     Thefe  two 
are  cited  by  my  Lord  Coke  2  Inft.  43.  And  in  Sir 
George  Reynel's   Cafe,    9   Report^    Fitzherbert's 
Abridgment,  Till' coron^  piacit' 2.22-  -^   Layman 
was  taken  in  a  Robbery,  the  Ordinary  challenges 
him  as  a  Clerk,  whereas  he  was  a  Layman  :  It 
was  ruled,  that  for  his  falfe  challenge  the  Or- 
dinary fhould  lofe  his  Temporalities  to  the  King, 
and   lofe  his  Franchife  to  challenge  Clerks,  for 
him   and  his  Succeffors  for  ever.     Thus  far  is 
plain.  That  Franchifes,  if  mifufed,  are  forfeited  •, 
and  that  though   enjoyed  by  Perfons  in  a  cor- 
porate capacity,  as   appears  by  the   Cafes  put. 
And   then    as    a  Corporation  may  forfeit  any 
Franchife  they  are  feized  of  in  right  of  the  Cor- 
poration, fo  may  a  Corporation  forfeit  the  Fran- 
chife of  the  Corporation  it  felf,   upon  the  fame 
ground  and  reafon  in  Law  :  unlefs  any  one  will 
fay.  The  Franchife  of  being  a  Corporation  can- 
not be  mifufed ;  and  that  would  be  a  very  ftrange 
matter  to  affert. 

Every  Corporation  is  entrufted  with  a  Franchife 
to  make  Laws  for  governing  the  Subjed:  within 
its  Jurifdi(5tion,  If  that  Power  be  exercifed  to 
the  Subjefts  prejudice,  as  it  may  be,  it  were  an 
hard  rnatter  if  there  were  no  Law  to  redrefs  that 
Grievance.  Suppofe  a  Corporation  under  their 
common  Seal  Ihould  authorife  a  Rebellion, 
would  any  Man  fay  that  were  no  Forfeiture  ? 
'Tis  faid  indeed  by  Pigott,  2i£i.  4. /.  13.  Ar- 
guendo upon  a  Cafe  (  where  the  Queftion  is, 


Whether  a  Corporation  Jhould  avoid  a  Bond  en- 
tred  into  by  the  Mayor  by  Durefs)  That  a  Cor- 
poration can  neither  commit  Treafon  or  Felony; 
but  upon  the  fame  Reafon  that  he  urges,  That 
a  Corporation  cannot  a6l  at  alJ,  that  is,  ab- 
ftraftedly  from  all  the  Members  of  it  ;  for  (o 
this  Notion  is,  that  a  Corporation  is  a  Body  in 
confideration  of  Law  only,  and  not  Reality  ;  and 
therefore  the  particular  Ad  even  of  the  head  of 
that  Body  fliall  affed  him  perfonally  only.  But 
this  is  only  a  Notion  of  his  arguing  ;  but  it  is  the 
beft  Opinion  of  that  Book,  that  Durefs  to  the 
Members  did  fo  affed  the  Corporation,  that  it 
fhould  avoid  the  Bond. 

Now,  my  Lord,  a  Corporation  may  be  fur- 
rendred  ;  and  furely  that  that  may  be  furren- 
dred,  may  be  forfeited  ;  and  I  fhall  ofler  you 
fome  Authorities  in  this  cafe,  12  £.3.  rot.  clauf. 
memb.  36.  a  Writ  is  direded  to  the  Conftable 
oi  Dover,  reciting.  That  the  Cinque- Ports  had 
feized  divers  Goods  of  feveral  Merchant  Stran- 
gers Poiiuguefes,  and  others  •,  and  the  Writ  com- 
mands that  Right  fhould  be  done,  or  elfe  the 
Franchife  fhould  be  feifed  into  the  King's  Hands, 
6  Ed.  2.  rot.  clauf.  N°.  5.  The  Liberties  of  the 
City  of  Briftol  were  feifed,  and  the  Cuftody  of 
it  granted  to  for  divers 

Contempts  and  Injuries  done  per  Majorem,  Bal- 
livos,  (if  Cotnmunitat'  to  the  King  ;  and  fo  the 
clofe  Rolls  of  i?.  2.  m.  6. 

There  is  another  Cafe  that  comes  further, 
Pafch.  9  Ed.  I.  Majus  rot.  25.  I  find  it  likewife 
among  my  Lord  Chief  Juftice  Hales  Collec- 
tions, that  he  has  given  to  Lincolns- bin  Library  i 
I  took  it  out  of  that  Book  :  'Tis  in  the  Colledion 
of  the  Adjudicata  in  the  time  of  Ed.  i.fol.  28.  a. 
Thus  it  was :  There  was  the  Abbot  of  St.  Au' 
ftin  in  Canterbury  had  made  an  Agreement  with 
the  Men  of  Sandwich,  about  paying  Ten  Hogf- 
heads  of  Wine  yearly  to  the  Abbot  -,  and  there 
was  due  to  the  Abbot  fome  Thirty  Marks,  and 
he  had  Judgment,   and  Execution  went  out  ; 

and  thus  'tis  in  the  Book,  Vic.  de manda- 

tur,  quod  levari  fac^  30  Marcas  de  bonis  ipfius, 
ad  opus  Abbatis,  pro  pretio  10  Doleorum  Fini  an- 
nuatim  folvend^  And  they  made  Refcue  when  the 
Sheriff  came  to  execute  the  Writ,  and  they  were 
fued  for  that  •,  and  the  Judgment  of  the  King 
and  his  Council,  which  was  by  Parliament,  for 
it  was  adjourned  into  Parliament,  was,  §uod  li- 
bertas  de  Sandwich  forisfaEP  fit.  And  there  is 
this  Obfervation,  tho'  it  be  written  with  the 
fame  Hand,  which  is  not  his,  but  the  Clerk's 
that  tranfcribed  it.  Judicium  illud  extendit  contra 
Barones  5  Portuum,  ^  eorum  libertates,  ut  mihi 
videtur.  Thefe  are  the  Words  of  that  Book  : 
And  this  will  go  a  great  way  with  the  City  of 
London,  as  to  their  Confirmation  of  Magna 
Charta  ;  for  the  Cinque-Ports  are  confirmed  by 
Ad  of  Parliament,  as  well  as  they. 

But,  my  Lord,  there  are  many  Cafes  of  like 
nature,  and  that  even  in  the  Cafe  of  the  City  of 
London  too,  as  I  ftiall  ftiew  you  by  and  by. 
Now  tho'  thefe  are  not  Judgments  in  Slyo  IVar- 
ranto\  to  out  a  Corporadon  of  a  Franchife  of 
being  a  Corporation,  yet  it  fliews,  that  thefe 
things  were  Forfeitures  of  all  the  Franchifes  of 
a  Corporation  ;  for  a  Seizure  is  never  but  where 
there  is  Matter  for  Forfeiture  found  upon  Re- 
cord, as  in  Sir  George  Reyners  Cafe  ;  or  to 
ground  a  Forfeiture,  upon  which  to  bring  a  ^to 
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Warranto^  as  in  our  Cafe.  But  in  the  Cafe 
of  9  Ed.  1.  there  it  does  appear  Judgment 
•was  given  by  the  Parliament,  that  the  Liberty 
fhould  be  forfeited,  not  that  it  Ihould  be  feifed 
into  the  King's  Hands  only. 

Now,  my  Lord,  where  all  the  Franchifes  of 
a  Corporation  are  forfeited,  what  is  the  Corpo- 
ration ?  Truly,  'tis  nothing,  'tis  but  a  Name  ; 
a  Corporation  widiout  a  Power  to  aft,  is  no- 
thing at  all.  Indeed,  I  do  not  find  any  Judg- 
ment in  a  ^10  Warranto  of  a  Corporation  being 
forfeited  -,  yet,  my  Lord,  it  doth  not  follow 
from  thence  that  this  cannot  be  by  Law  ;  for 
many  Siuo  Warranto's  have  been  brought  againft 
London,  and  other  Places  too,  to  out  Corpora- 
tions of  their  Franchifes,  but  it  hath  always  end- 
ed in  Submiflion  to  the  King,  and  fo  they  have 
been  at  quiet.  All  the  ^k<?  Warranto's  in  Mr. 
Attorney  Pahner\  time,  after  the  King's  Re- 
ftauration,  againft  the  feveral  Corporations,  they 
all  fubmitted  ;  and  yet  that  was  to  queftion  the 
very  Being  of  their  Corporations. 

Now,  my  Lord,  pray  confider  a  little  upon 
the  Rule  of  Law.  It  fhould  feem  very  ftrange, 
if  a  Corporation  fhould  negleft  to  come  into 
Eyre,  or  into  the  King's  Bench,  the  fame  Term 
that  a  ^10  Warranto  is  brought  againft  them, 
they  muft  be  outed  of  their  Franchife  for  ever, 
as  'tis  faid  15  M  4.  6  fe?  7.  And  yet,  when  all 
the  Contempts  and  Oppofitions  imaginable  are 
found  upon  Record,  that  this  Ihould  not  be  a 
Forfeiture,  that  feems  abfurd  that  a  Negleft  in 
Eyre  fhould  do  it,  but  all  the  OpprefTions  and 
Offences  in  the  world,  when  found  upon  Re- 
cord, fhould  not  do  it. 

3.  But,  my  Lord,  the  Mifchiefs  that  would 
follow  from  hence  are  very  great.  How  many 
OpprefTions  and  Offences  would  be  daily  com- 
mitted, if  every  Corporation  were  a  Franchife 
and  Jurifdiftion  independent  upon  the  Crown  ? 
and  the  Punifhment  truly  of  fome  particular 
Men  for  thofe  Offences  would  not  be  adequate, 
where  the  Power  of  offending  and  mifgovern- 
ing  Ihould  ftill  remain  ;  fure  that  were  no  ad- 
equate Redrefs  of  fuch  an  Inconvenience.  And 
to  this  purpofe,  my  Lord,  I  fhall  humbly  offer 
a  Cafe,  and  'tis  that  great  Cafe  between  the  Earls 
of  Gloucefterand  Hereford,  HU'  20  Ed.  1.  in  B.  R. 
rot.  Wallie  14.  'Tis  likewife  in  Rilef^  Placita 
Parliameiiti,  83,  86.  I'he  Cafe  is  this  in  fhort : 
They  both  claimed  the  Liberty  of  Returna  Bre- 
viufn,  and  they  had  incurred  great  Contempts  in 
refufing  to  obey  the  King's  Writs  ;  and  Judg- 
ment was  given  againft  them,  that  the  Liberty 
fhould  be  feifed  for  this  Reafon,  which,  I  think, 
will  go  a  great  way  in  this  Cafe,  and  for  which 
I  ofier  it,  ^iia  puniendus  ejl  Dominus  libertatis 
in  eo  quo  deliqnil.  I  think,  my  Lord,  as  I  faid, 
that  will  go  a  great  way  in  this  Cafe  to  fhew  the 
Reafon  of  the  Law. 

My  Lord,  if  the  granting  of  too  many  and 
too  large  Franchifes  were  a  Mifchief,  as  certain- 
ly it  was  by  Law,  and  as  appears  by  the  Com- 
mons Petitions  21  Ed.  3,  rot.  Pari.  No.  17.  where 
they  pray.  That  new  and  large  Franchifes  may 
not  be  granted,  becaufe  it  tended  to  the  over- 
throwing the  Common  Law,  and  great  Oppref- 
fion  of  the  People.  And  the  King's  Anfwer  was. 
That  Care  fhould  be  taken  for  the  time  to  come. 
I  fay  then,  if  this  were  fuch  a  Mifchief,  that 
there  ought  not  to  be  granted  new  and  large 


Franchifes,  much  more  would  it  be  a  Mifchief, 
if  thefe  Franchifes  fhould  not  be  under  the  Con- 
troul  of  the  Law,  when  they  exercife  fuch  Op- 
prefTion.  And  fo,  my  I>ord,  I  fhall  leave  that 
Point ;  for  I  think  it  will  be  pretty  clear,  that  a 
Corporation  may  forfeit  their  Being  of  a  Corpo- 
ration. 

II.  I  fhall  next  confider,  Whether  the  City  of 
London  be  in  any  other  Plight  than  any  other 
Corporations.  I  think,  truly,  there  is  no  Differ- 
ence  at  all.  Now  this  Queftion  doth  depend 
upon  what  they  have  fet  forth  by  their  Plea ; 
and  that  is,  the  Confirmation  of  Magna  Charta^ 
cap.  9.  Civitas  London  haheat  omnes  libertates  fuai 
antiquaSj  (sf  confuetudines  fuas.  And  then  the 
Adt  of  I  £.  3.  upon  which  my  Lord  Coke,  in 
his  4  Infl.  253.  fays,  that  the  Franchife  of  this 
City  fhall  not  for  any  Caufe  be  feifed  into  the 
King's  Hands.  And  then  that  of  7  i?.  2,  which 
fays,  that  the  City  fhall  enjoy  its  whole  Liberties, 
licet  non  ufi  vel  abtifi.  This  is  their  Foundation, 
upon  which  they  would  diftinguifh  this  City  from 
all  other  Corporations.  Now  as  to  thefe  things, 
I  give  thefe  Anfwers : 

Firft  for  Magna  Charta,  That  plainly  is  no 
more  a  Confirmation  to  them,  than  'tis  to  other 
Cities  and  Corporations.  For  not  only  the  City 
of  London  is  named  to  have  its  ancient  Liberties 
and  Cuftoms  preferved,  but  'tis  likewife  omnes 
alice  Civitat'  Qc.  and  all  Cities,  Burroughs,  and 
Towns,  and  the  Barons  of  Cinque-Ports,  and 
all  other  Ports,  fhould  have  all  their  Liberties 
and  free  Cuftoms.  So  my  Lord  Coke  agrees  it 
in  his  Comment.  And  in  what  he  cites  out  of 
the  Mirror  ofjuftice,  and  other  ancient  Authors 
of  our  Law,  they  fhould  enjoy  their  Franchifes 
which  they  had  Right  to  by  lawful  Tide  of  the 
Gift  and  Confirmation  of  the  King,  and  which 
they  had  not  forfeited  by  any  Abufe.  So  that 
the  Aft  which  confirmed  them,  did  not  purge 
former  Forfeitures,  much  lefs  did  it  licenfe  other 
Abufes. 

Then  for  their  Afts  of  i  E.  3. and  j  R.2.I  fhall 
humbly  offer  this.  That  as  they  are  in  truth  no 
Afts  of  Parliament  at  all,  fo  they  will  not  con- 
cern this  Queftion,  whatfoever  my  Lord  Coke 
fays  concerning  them.  But  I  fhall  give  fome  in- 
ftances  before  thefe  Afts,  to  fhew  that  they  never 
had  fuch  an  unqueftionable  Power  as  they  now 
dream  of,  and  then  fome  In/lances  in  after  times, 
that  there  either  were  no  fuch  Afts,  or  no  fuch 
Senfe  at  leaft  is  to  be  put  upon  them,  as  they 
have  ftrained  to  make. 

Firft  it  appears  15  £.1.  that  the  Franchife  of 
the  City  of  London  was  feifed  into  the  King's 
Hand,  and  Johannes  de  Britton  was  made  Cujtos 
Civitatis  London,  who  was  no  Freeman  ;  and 
this  implies,  that  the  Franchife  was  feifed  into 
the  King's  Hands,  for  they  had  a  Power  to 
choofe  de  feipfis,  by  Charter  from  King  Johny 
3.  Citizen  to  be  Mayor  or  chief  Governour ; 
but  here  was  another  Governour  appointed 
them. 

Then  Rot''  Pal''  26  E.i.  Rex  pro  bono  fervicio 
civit'  London'  reddit  eis  civit''  fuam  London  babend* 
diSf  civibus  ad  volunt^  Regis.  Tejle  Rege.  So 
that  both  the  City,  and  all  its  Franchifes,  were 
feifed  at  that  time  ;  for  he  reftored  the  very 
City  oi  London  to  the  Citizens  babend'  during  his 
Will  and  Plcafure.     Thus,    my  Lord,    it  ftood 

in 


1 68  3  .B.Ri  the  City  of  London  on  a  QiioWarranto*     7  75 


in  the  time  of  £.  i.  Then  in  the  time  of  E.  2. 
feifed  again  ;  14.  E.  z.  memb.  21.  of  the  Pat' 
Rolls,  in  21.  Rex  dimifit  civibus  London"  officium 
Major''  civil al'  London',  15  E.  z.  Rex  dedit  li- 
centiam  eligendi  Major'  London".  And  in  the  fe- 
cond  part  of  Pat'  Rolls  15  £.  2.  m.  5.  the  King 
recites.  That  whereas  in  the  Fourteenth  Year  of 
his  Reign  he  had  replevied  to  them  the  Office  of 
Mayor,  ufque  quindenam  SanEli  Martini^  and  al- 
fo  recites,  which  Office  was  feifed  into  the  King's 
Hands  by  the  Juftices  of  Eyre  in  the  Tower  of 
London,  and  he  was  willing  to  continue  it  longer 
to  them,  ex  gratia  fpeciali  he  did  grant  them  the 
faid  Office,  quamdiu,   &c. 

Then  the  fecond  part  of  Pat'  Rolls  in  20  E.  2. 
it  is  recited.  That  the  King  had  feifed  the  Office 
of  the  Mayoralty,  and  had  replevied  it  from 
time  to  time  ;  and  that  one  Hatnond  de  Chigwell 
was  made  Mayor,  the  King  had  accepted  of  him 
for  Mayor,  Et  Rex  volens  eis  gratiatn  uberiorem 
facere,  grants  him  the  Office  of  Mayor. 

Now,  my  Lord,  thefe  Seizures  fhew  plainly, 
that  the  Franchifes  of  the  City  were  forfeitable  ; 
for  either  they  were  feifed  upon  Matter  of  Re- 
cord found  for  a  Forfeiture,  or  elfe  upon  fome 
Matter  which  was  to  be  a  Ground  of  a  For- 
feiture, So  then  they  were  abfolutely  goncj 
and  I  do  not  find  that  thefe  were  ever  taken  out 
of  the  King's  Hands  by  Procefs  of  Law,  but 
were  reftored  by  Grace  and  Favour ;  for  till  the 
20  E.  2.  it  appears,  that  they  fo  long  continued 
in  the  King's  Hands,  and  he  abfolutely  difpofed 
of  them. 

Here  is  now  a  Favour  to  them,  and  a  ple- 
nary Reftitution.  Thus  it  flood  in  the  Reigns 
of  E.  I.  and  E.  2. 

Now  the  next  thing  will  be  for  their  Aft  of 
I  £.  3.  which  they  back  with  my  Lord  Cokeys 
Obfervation  upon  it,  that  it  was  Authoritate 
Parliamenti.  Now  truly,  my  Lord,  there  is  no 
fuch  Act  of  Parliament  that  is  any  where  extant. 
For  it  is  not  in  Print,  neither  are  there  any  Par- 
liament Rolls  of  E.  3's  time  till  4  E.  3.  And 
he  that  cites  it,  my  Lord  Coke  himfelf,  cites  no 
Roll  at  all  for  it  •,  fo  that  where  we  fhall  find 
this  Aft  of  Parliament,  truly  I  do  not  know. 
But  this  Aft  at  beft  amounts  to  no  more,  than 
that  for  any  perfonal  Trefpafs  of  Officers  the 
Liberties  of  the  City  fhould  not  be  feifed  ;  but 
that  fignifies  nothing,  for  that  is  not  our  Cafe. 
There  are  Afts  of  the  Corporations,  not  of  par- 
ticular Officers  ;  though  I  cannot  but  obferve 
how  the  Law  was  taken  to  be  at  that  time,  be- 
fore this  their  pretended  Aft,  even  for  the  Of- 
fence of  private  Officers ;  and  that  appears  to  be 
the  Law  too  in  the  Cafe  of  9  £.  i.  which  I  cited 
before,  which  was  only  the  Offence  of  the 
Mayor  of  Sandwich,  who  refufed  to  anfwer  for 
a  Trefpafs,  and  a  Refcue  was  committed,  and 
the  whole  Liberty  feifed. 

Now  this  Aft  of  I  £.  3 .  be  it  what  it  will, 
though  they  would  take  it  in  that  Senfe,  that 
no  Forfeiture  fhould  be  incurred  for  the  Tref- 
pafs of  an  Officer,  yet  I  find  quite  the  contrary 
thereunto,  and  that  it  hath  not  prevailed  even 
in  that  Senfe.  For  5  -E.  3.  rot.  clauf.  14.  there 
the  King  did  difcharge  one  from  the  Office  of 
Mayor,  and  commands  the  Aldermen  and  Com- 
monalty to  choofe  another.  Now  this,  my  Lord, 
I  take  to  be  not  fo  much  a  punifliing  of  the 
Officer,  as  a  breaking  in  upon  the  Franchife  it 


felf     But  I  fhall  fhew  more  fully  in   the  Reign 
of  R.  2.  that  this  was  done. 

Yet  I  will  firft  take  notice  of  the  Statute  of 
R.  z.  which  is  the  next  thing  that  they  rely  up- 
on ;  and  this,  with  Submiffion,  is  no  Aft  of 
Parliament  neither  •,  for  though  my  Lord  Coke^ 
in  his  4th  Inft.  205.  fays,  this  is  die  Statute  men- 
tioned in  our  Books,  which  fupports  the  Cuf- 
toms  in  London  to  devife  in  Mortmain,  and  other 
Cuftoms  againft  Afts  of  Parliament,  and  cites 
Authorities  in  the  Margin ;  yet,  my  Lord,  I 
have  looked,  and  can  find  none  of  them  to 
fpeak  to  the  purpofe  for  which  they  are  cited, 
but  the  Book  of  7  H.  S.fol.  i.  where  the  Cuitorri 
of  London  to  devife  in  Mortmain  is  in  queflion  ; 
and  there  it  was  ruled  a  good  Cuftom,  becaufe 
of  the  Statute  that  confirms  it  after  the  Statute 
o{  Mortmain,  but  fays  that  Book,  ^ere  the  Sta- 
tute ;  fo  that  they  were  not  well  apprized  of  the 
Statute  in  thofe  Days,  though  this  were  the 
Foundation  of  all  the  Refolutions  of  that  kind. 

It  appears  by  the  Roll,  that  it  is  no  Aft  of 
Parliament  in  the  Nature  of  it,  for  it  is  7  R.  2. 
No.  37.  'tis  a  Prayer  of  the  Commons,  That 
there  might  be  a  Patent  granted  to  the  City, 
confirming  their  Liberties,  licet  non  ufi  vel  abiijt 
fuerint.  And  the  Anfwer  was,  Le  Roy  le  veult ; 
but  this  is  no  Aft  of  Parliament,  it  is  no  more 
than  a  Confirmation  of  the  Letters  Patents, 
which  had  been  primo  R.  2.  Befides  further, 
there  never  was  any  Patent  granted  in  purfuance 
of  this  Aft  :  And  yet  'tis  plain,  that  if  it  had 
been  fo,  it  would  only  have  extended  to  For- 
feitures that  were  paft,  but  could  never  amount 
to  a  Difpenfation  or  Licenfe  for  the  future. 
And,  my  Lord,  this  appears  by  thefe  Authori^ 
ties  and  Records  that  I  fhall  now  cite.  The 
firft  part  of  Pat''  Rolls  16  R.  2.  membr.  36,  37. 
whereby  it  fully  appears,  That  notwithftanding 
thefe  pretended  Statutes,  there  was  no  fuch  Pri- 
vilege in  the  City,  but  that  for  the  Offences  of 
their  Officers,  or  themfelves,  the  Franchife  fhould 
be  feized. 

But,  my  Lord,  I  muft  a  litde  obferve,  that 
truly  the  City  have  attempted  to  raife  themfelves 
above  the  Fear  of  any  Judgment  in  any  of  the 
King's  Courts  -,  for  in  primo  R.  2.  Pari.  Roll  1 26. 
there  they  petition  for  a  Confirmation  of  their 
Charter,  with  a  Claufe  of  licet  non  ufi  vel  abufiy 
which  was  that  they  then  would  have  to  be  done 
in  Parliament  for  them.  But  they  do  likewile  de- 
fire  in  their  Petition,  that  notwithftanding  any 
Statute,  Privilege,  Charters,  Judgment  made, 
or  to  be  inade  to  the  contrary,  their  Liberties 
might  be  confirmed;  of  this,  'tis  faid.  The  King 
will  advife.  There  is  in  i  i?.  2.  Parliament  Rolls 
121.  as  pleafant  a  Petition  as  the  other;  they 
there  do  defire,  that  the  Interpretation  of  their 
Charter  may  be  left  to  themfelves  ;  and  where 
it  is  doubting,  fuch  Meaning  as  they  ftiould  put 
upon  it  fhould  be  allowable.  But  to  that  the 
King's  Anfwer  was.  That  he  would  make  the  In- 
terpretation of  his  own  Chattel's,  according  as 
his  Counfel  fhould  advife.  So  that  I  obferve, 
they  would  feign  have  been  ablblute,  but  they 
could  never  do  it ;  it  hath  always  been  denied 
them.  So  that  from  what  was  done  at  this  time, 
and  after  7  R.  2.  it  does  appear  plainly,  that 
there  was  no  Difference  between  the  City  ot 
London  and  any  other  Corporation,  only  this  is 
really  the  greatefl.      But  as  all  Greatnefs  is  the 

King's 


77^        Proceedings  hetween  the  King  and    Hil.  3  5  Car.  II. 


King's  Favour  -,  fo  when  Men  forger  their  Duty, 
in  abufing  the  King's  Favour,  this  great  Court 
is  the  place  to  put  them  in  mind  of  it.  I  come 
then  to  the  Third  Queftion  ; 

III.  Whether  the  Art  of  the  Maw,  Aldermen, 
and  Cofnmonalty,  in  Common  Council  nj/embled, 
be  an  Aot  of  the  Corporation,  fo  as  to  make  a 
Forfeiture  of  the  whole?  And  with  Submiffion, 
my  Lord,  that  will  be  pretty  clear  too  upon 
thefe  Reafons  : 

1.  Firft  of  all,  the  whole  Corporation  is  fully 
reprefented  by  them,  notwithftanding  the  Dif- 
parity  of  Number  fet  forth  in  their  Rejoynder. 

2.  Again,  All  By-laws  and  Ordinances  made 
for  the  good  Government  and  Order  of  the  City, 
are  certainly  the  Afls  of  the  Corporation  ;  but 
the  fole  Power  of  making  thofe  Laws  is  in  the 
Mayor,  Aldermen,  and  Common  Council ;  and 
therefore  fare  the  whole  Power  of  the  Corpora- 
tion is  in  the  Common  Council. 

3.  They  have  the  fole  Power  of  the  Corpora- 
tion-Seal. They  can  bind  all  the  whole  Corpo- 
ration by  any  Alienation  to,  or  Charge  upon 
their  Inheritance  -,  and  by  Confequence  they 
may  furrender  all  or  any  of  their  Franchifes, 
and  then,  as  I  faid,  they  may  forfeit  them. 

4.  They  have  pleaded  that  there  hath  been 
time  out  of  mind  a  Common  Council,  confid- 
ing of  the  Mayor,  Aldermen,  and  Two  hun- 
dred and  fifty  Citizens,  who  are  called  the  Com- 
mons of  the  City.  So  that  it  fhall  be  intended 
now,  that  as  they  have  prefcribed  for  it  as  in- 
cident to  their  Corporation,  it  was  part  of  their 
Original  Conftitution  to  be  thus  reprefented  by 
them,  and  ruled  and  governed  by  their  Laws : 
But  there  is  another  reafon  for  it,  and  that  is, 
that  it  is  an  infeparable  incident  to  a  Corpora- 
tion ,  implyed  in  Law  without  grant ,  that 
they  have  a  power  to  make  By-Laws  to  bind 
the  Corporation,  without  which  there  were  no 
Government  in  a  Corporation  •,  and  therefore  a 
mifufer  of  that  power  muft  be  a  Forfeiture  of 
their  Corporation,  becaufe  'tis  a  breach  of  their 
Original  Truft  :  22  AJff  -pi.  34.  there  is  this 
Rule  given,  and  a  true  one  it  is.  Where  there 
are  many  Franchifes  granted,  which  do  not  de- 
pend one  upon  another,  there  the  mifufer  of 
one  is  a  Forfeiture  of  that  one  which  was  mif- 
ufed  j  but  where  there  are  feveral  parts  of  a 
Franchife  depending  all  upon  the  faid  Franchife, 
if  any  part  be  mifufed,  the  entire  Franchife 
lliall  be  forfeited.  As  for  inftance,  if  a  Man 
have  a  Fair,  a  Court  of  Pypowders  is  incident 
to  it,  the  mifufer  of  that  Court  of  Pypowders 
is  a  Forfeiture  of  the  whole  Fair  it  felf  •,  for 
where  any  part  is  abufed  that  is  incident  to  an 
entire  Franchife,  that  abufe  forfeits  the  whole. 

And  this  is  the  Opinion  of  Palmer''^  Reports 
in  the  Cafe  of  the  Corporation  of  Maidenhead, 
where  'tis  doubted  whether  the  Market  was  for- 
feited for  taking  too  much  Toll,  becaufe  the 
Toll  was  not  infeparably  incident  to  the  Mar- 
ket, and  fo  was  not  dependent  upon  the  entire 
Franchife,  and  there  the  rule  is  taken,  as  I  have 
faid  before,  that  the  mifufer  of  a  part  of  an 
entire  Franchife,  or  a  power  that  is  incident  to 
it,  is  a  Forfeiture  of  the  Franchife. 

Then,  my  Lord,  if  they  cannot  forfeit  here, 
the  whole  power  of  the  Truft  of  the  Corporati- 
on is  repoicd  in  them,  and  may  be  mifufed  by 


them,  to  the  Opprefilon  of  the  King's  Subjeds, 
and  there  is  no  remedy,  if  they  Ihall  not  be 
punifhed  at  all.  For  it  is  much  harder  to  fay, 
that  feveral  A<5ts  of  all  the  particular  jPerfons 
fhould  forfeit  the  Corporation,  than  that  their 
joynt  Aft  fhould  do  it.  But  this,  my  Lord, 
is  an  Adt  contrary  to  the  truft  upon  creating 
the  Corporation,  and  may  be  a  mifufer  to  the 
prejudice  and  opprefTion  of  all  people  -,  and  if 
this  fhould  not  forfeit  the  Corporation,  there  is 
no  remedy  at  all,  but  the  power  remains  of  op- 
prefTing  as  it  did  before. 

Now,  my  Lord,  I  think,  with  fubmiflion,  I 
have  made  it  pretty  plain  -,  and  as  they  are 
not  diftinguiflied  from  other  Corporations  in 
point  of  Privilege  as  to  Forfeitures,  fo  this  is 
their  Aft,  and  fhall  bind  them,  being  done  by 
their  Reprelentatives. 

IV.  Then  the  fourth  Point  will  be,  Wljether 
thefe  Offences  fet  forth  in  the  Replication  are  For- 
feitures ? 

I.  The  firft  is  the  making  of  that  Law  in  the 
Common  Council  for  the  levying  of  Sums  of  Mo- 
ney upon  the  King's  Subjefts,  and  the  aftual  levy- 
ing of  thofe  Sums  accordingly  ;  and  this  they  jufti- 
fy  undertheir  prefcription  to  have  reafonable Tolls, 
as  they  fet  forth  in  their  Pleadings,  from  all  Per-' 
fons  that  come  to  their  Markets  to  fell  Provifion 
there,  and  power  to  reduce  their  Tolls  to  a 
certainty  by  an  Aft  of  Common  Council.  This 
is  their  JuiT:ification  ;  fo  that,  my  Lord,  the 
firft  thing  to  be  confidered  is, 

(i.j  What  right  they  have  to  thefe  Tolls  or 
Sums  of  Money  alTefied  by  the  By-law  ;  and 
then 

(2.)  Whether  if  they  have  no  right,  their  tak- 
ing upon  them  to  make  a  Law  be  a  Forfeiture  ? 

(1.3  For  theirRight,  that  depends  upon  a  pre- 
fcription to  have  reafonable  Toll,  as  they  fet  it 
forth,  and  this,  as  they  have  pleaded  it,  ap- 
pears to  be  no  Right  at  all  ;  for  a  prefcription 
to  have  Toll  and  Tollage,  not  fhewing  how 
much  in  certain,  is  void  ;  for  reafonable  Toll 
is  not  incident  to  a  Market,  but  the  Party  has 
it  by  the  King's  Grant,  and  fo  'twas  adjudged 
in  this  Court,  Mich.  39  [£  40.  Eliz.  cited  by 
my  Lord  Coke  in  his  Second  Injl.  220.  So  if  the 
King  grant  a  Toll,  if  he  do  not  in  his  Grant 
afceitain  how  much  fhall  be  taken  for  Toll,  that 
Grant  is  void,  and  fo  is  the  Prefcription  too, 
as  you  may  fee  in  the  Corporation  o\'  Maiden- 
head in  Palmer^s  Reports, /o/.  79.  grounded  up- 
on 9  H.  6.  45.  &.  II  H.  6.  19.  and  fo  he 
cites  the  Opinion  of  Popham  in  the  Cafe  of 
Heedy  and  JVeeldboufe,  for  no  Subjeft  can  pre- 
fcribe  to  have  Toll,  but  by  the  Grant  of  the  King. 

But,  my  Lord,  this  is  not  properly  a  Toll 
neither,  nor  in  the  nature  of  a  Toll  ;  for  that  is 
always  paid  by  the  Buyer,  and  never  paid  be- 
fore a  Sale  ;  but  here  all  that  comes  to  the 
Market,  whether  they  buy  or  not  buy,  fell  or 
not  fell,  they  muft  pay  by  this  Law.  My  Lord, 
I  confefs  there  may  be  a  cuftom  for  Perfons 
to  pay  for  Standings  in  a  Fair  or  Market,  as 
that  Cafe  was  9  H.  6.  45.  but  yet  that  muft 
be  prefcribed  for  in  a  certain  Sum,  which  is 
not  done  here.  And  this  cuftomary  Payment 
is  in  the  fame  nature  as  a  Toll  traverfe,  or  a 
Toll  through,  which  cannot  be  in  an  uncertain 
Sum  -,  for  they  are  all    by  Prefcription,  and  a 

Grant 
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of  them   now    uncercain    would    not   be 


Grant   of  them   now    uncertain    would    not 
good. 

But,  my  Lord,  however,  Judgment  upon  thefe 
Pleadings  muit  be  given  againft  the  City  ;  for  ei- 
ther thePrefcription  as  they  have  fet  it  forth,isgood, 
or  it  is  not  good ;  if  it  be  good,  then  the  Traverfe 
that  is  taken,  is  well  taken,  lo  loil,  that  they  have 
no  fuch  Cuftom,  and  they  ought  to  have  taken 
iflbe  upon  that  which  they  have  not  done  ;  for,  my 
Lord,  they  have  taken  JlTue  thus.  That,  time  out 
of  mind,  they  have  had  reafonable  Toll  of  all 
Perfons  coming  to  the  Market  to  fell  their  Pro- 
vifion,  without  tying  of  it  to  the  reafonable  Toll 
aflefled  and  reduced  to  certainty  by  the  Law  5 
and  this  is  naught  :  For  tho'  they  had  a  reafon- 
able Toil  in  general,  taking  the  Prefcription  to 
be  good,  yet  if  either  that  reafonable  Toll  in 
the  ule  of  it  were  not  taken  in  that  manner,  or  to 
that  Value  that  they  alTefs  by  their  By-law,  then 
have  they  done  wrong  ;  and  therefore  our  Traverfe 
is  proper  to  their  reafonable  Toll,  that  they  had 
not,  time  out  of  mind,  fuch  a  Toll  as  they  fet 
forth  •,  for  it  muft  be  fuch  a  reafonable  Toll  as 
may  anfwcr  to  that  which  is  alTefTed  in  the  By- 
law ;  and  that  they  have  not  put  in  iffue.  For 
the  King,  when  once  he  hath  granted  a  Market, 
cannot  after  grant  Toll  to  that  Market,  becaufe 
it  is  a  free  Market,  and  the  People  have  right 
to  come  to  it  as  a  free  Market  ;  neither  can  they, 
when  once  by  Cuftom  they  have  exercifed  their 
Power  of  affeffing  reafonable  Toll,  alter  that  at 
their  pleafure  ;  for  it  being  once  fet,  all  People 
have  right  to  come  upon  fuch  Terms  :  And  if 
they  increafe  the  Toll,  under  pretence  to  reduce 
it  to  certainty,  it  will  be  void  •,  for  they  may  lower 
their  Price  if  they  will,  but  they  can  never  come 
to  increafe  the  Penalty.  If  therefore  they  have 
done  ill  in  not  taking  Iflue  upon  the  Traverfe, 
which  does  take  in  the  full  fubftance  of  their  Re- 
joynder  •,  if  it  be  good,  then  Judgment  muft  be 
given  againft  them  upon  that  reafon  ;  fo  then,  my 
Lord,  the  Queftion  will  be, 

(2.)  Whether  the  making  of  a  haw  to  raife  MotWj 
at  large   upon   the   Subjeol   he   a  Forfeiture  of  the 
Charter  ?   And  truly,  my   Lord,  that   it  is.  For 
Firft,  It  is  the  ufurping  of  a  Power  that  they  nei- 
ther can  have,  nor  have  by  Law. 

Secondly,  It  is  a  Breach  of  the  Truft  annexed  to 
the  Corporation  -,  for  'tis  a  mifufer  ofthe  Franchife, 
to  the  oppreflion  of  the  King's  Subjefts  -,  and 
therefore  the  Charter  muft  be  torfeited,  and  not 
the  other  Franchife  •,  not  the  Franchife  of  a  Toll, 
for  they  have  none  -,  not  the  Franchife  of  the 
Market,  for  that  would  be  nothing.  If  the  Mar- 
ket be  forfeited,  it  muft  either  be  extinguiflied,  or 
kept  -,  if  it  be  extinguifhed,  'tis  a  Punifhment  to 
others  that  did  not  offend  ;  and  if  it  be  kept, 
tho'  it  be  forfeited,  'tis  no  Punifliment  to  them 
that  do  offend  :  And  'tis  a  Queftion  whether 
a  Market  may  be  forfeited  for  taking  unreafon- 
able  Toll  ;  and  that  appears  in  the  Cafe  of  Maid- 
enhead. And,  as  my  Lord  Coke  fays  upon  the 
Statute  about  taking  Outrageous  Toll,  the  Fran- 
chife fhould  be  feized  only  till  it  be  redeemed 
by  them. 

But,  my  Lord,  however,  without  going  far 
into  that  matter,  this  Offence  lies  not  only  in 
taking  the  Money,  but  in  taking  upon  them,  and 
ufurping  a  Power  to  make  Laws  to  raife  Money. 
They  have  taken  upon  them  a  Legiflative  Power 
to  opprefs  their  fellow  Subjeds,  that  is  their  Of- 
fence, and  that  is  a  mifufer  of  their  Fr^chife. 
VOL.  IV. 
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My  Lord,  in  the  Cafe  of  Ship-money  it  was  not 
the  Sluanturn  of  Money  that  was  raifcd,  that  was 
complained  or  quarrelled  at,  but  it  was  the  man- 
mer  of  levying  of  it  without  an  Act  of  Parlia- 
ment. The  Logick  and  Confequence  of  that  was 
it,  which  was  fo  much  debated  and  ftood  upon.  So 
here,  the  Abufc  and  the  Offence  is  the  making 
the  Law,  and  the  confequence  of  that  •,  for  by 
the  fame  reafon  that  they  have  a  Prefcription  to 
lay  fo  much,  they  may  have  a  Prefcription  td 
lay  ten  times  as  much.  So  that  upon  what  I  of- 
fer upon  this  point,  I  conceive  it  ought  to  a- 
mount  to  a  Forfeiture  of  their  Charter,  and  the 
Lois  of  their  Corporation. 

Then  the  next  thing  will  be  that  v^hich  is  the 
kft  matter,  that  is  the  Petition,  and  that  is  of  a 
ftrange  Nature  -,  where  the  Offence  is  not  only 
in  prefenting,  but  in  printing  and  difperfing  of 
it  ;  it  charges  the  King  with  interrupting  the  pub- 
lick  Juftice  of  the  Nation,  and  the  making  the 
neceflary  Provifions  for  the  Security  of  his  Pro- 
teftant  Subjedls  ;  for,  my  Lord,  to  fay,  that  the 
Prorogation  of  the  Parliament,  which  is  the  King's 
Aft,  who  fufely  has  alone,  and  none  but  he,  the 
undoubted  Prerogative  of  calling,  proroguing, 
and  diffolving  Parliaments  ;  to  fay  that  Aft  of 
His  was  an  Interruption  of  Juftice,  is  all  one  as 
to  fay,  the  King  did  interrupt  :  And  'tis  done  by 
them  as  a  Corporation  •,  'tis  the  Adt  of  the  City 
in  their  Common  Council  in  the  Name  of  the 
Corporation  ;  and,  as  we  have  pleaded  it,  the 
Mayor,  Citizens,  and  Commonalty,  in  Common 
Council  did  do  it,  which  fure  is  the  Corporation, 
as  they  would  have  it.  And  that  I  rely  upon  for 
the  Reafons  I  offered  before  upon  that  point. 

Then  the  matter  of  this  Petition  is  the  taking 
upon  them  to  cenfure  the  King  and  his  Govern- 
ment by  this  Petition.  The  printing  and  dif- 
perfing it  is  now  publickly  Icandalizing  and 
libelling  the  King ;  for  'tis  in  the  nature  of  an 
Appeal  to  the  people  :  'Tis  unlawful  to  print 
any  man's  private  Cafe,  while  it  is  depending  m 
any  Court  of  Judicature,  before  it  comes  to  Judg- 
ment, becaufe  'tis  an  Appeal  to  the  people.  And 
that  was  my  Lord  Chief  Juftice  Hales^s  Opinion 
in  Colonel  Kings  Cafe.  And  the  ill  confequences 
of  fuch  proceedings  are  fo  many,  and  the  danger 
fo  evident  in  thele  licentious  Days,  that  I  do 
not  know  indeed  whither  it  may  tend. 

The  Faft  is  confeffed  by  them  in  their  Rejcyn- 
der  -,  but  they  fay  they  did  it  to  alleviate  mens 
fears,  and  quiet  their  minds  ahft^;  hoc,  that  they 
did  it  aliter  vel  alio  7nodo.  Surely,  my  Lord,  this 
is  no  fort  of  excufe  in  the  world,  nor  is  it  capa- 
ble of  any.  They  have  owned  the  thing,  but 
they  have  excufed  it  in  the  manner  of  doing 
thereof.  And  I  may  venture  to  fay  the  Tra- 
verfe is  impertinent  :  Suppofe  a  man  be  indifted 
for  publiftiing  a  Libel,  and  he  owns  the  Faft,  but 
doth  traverfe  abfq;  hoc,  that  he  did  it  malitiofet 
or  with  an  intent  to  defame,  that  furely  would  be 
an  idle  thing  •,  for  thofe  are  conftruftions  that 
the  Law  puts  upon  it,  and  are  not  matters  tra- 
verfable,  or  to  be  put  in  iffue.  But  if  the  Faft 
be  done,  the  Law  fays,  'tis  malicioufly  done^ 
and  with  fuch  an  intention.  Therefore  a  confef- 
fion  of  the  Faft  is  a  confeffion  of  all  the  con- 
fequences tliat   the   Law  puts  upon  the  Faft. 

My  Lord,  this  can  amount  to  no  lefs  than  the 

Forfeiture   of  their   Charter,    not  only   for  the 

greacnefs  of  the  Offence,  but    becaufe  otherwiie 

the  Law  would  be  unequal  -,  for  if  this  were  the 
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Cafe  of  a  private  common  Perfon,  he  muft  be 
fined  and  imprifoned  during  the  King's  pleafure, 
as  was  the  Cafe  of  Harrijon  in  I.  Cr.  503.  for 
words  fpoken  of  Juflice  Hutlon.  Now,  my  Lord, 
a  Corporation  is  not  capable  of  fuffbring  this  Im- 
prifonment-,  and  therefore  'tis  a  much  greater  Of- 
fence in  them,  as  the  Body  is  greater  than  any 
particular  Member  :  And  then,  that  which  is  a 
greater  Offence  would  have  a  lefs  Punilhment,  if 
the  Charter  it  felf  were  not  forfeited,  than  it 
would  if  a  particular  Perfon  were  punifhed.  And 
give  me  leave  to  apply  here  the  Reafon  of  the 
Earl  of  Gloucejlers  Cafe,  that  I  cited  before, 
^ia  Domiiius  Libertatis  puniretur  in  eo  quo  deli- 
quit.  So  they  fhall  lofe  their  Charter  for  the  Abufe 
of  that  Power  that  was  intrufted  with  them  by  their 
Charter.  Therefore  upon  the  whole  matter,  I  do 
humbly  pray  your  Judgment  for  the  King,  that  they 
may  beoutedof  their  Franchife  of  being  a  Corpora- 
tion. 


Ma'j  it  pleafe  your  LordJJjip, 

Sir  George    y  Am   of  Counfel  in  this  Cafe   for 
1'reh-j.         Jl^  the  Mayor,  Commonalty,  and  Ci- 
tizens of  L''Kdon. 

The  Record  hath  been  truly  opened  by  Mr. 
Solicitor  in  all  particulars,except  an  omiffion  of  one 
or  two,  which  I  fhall  mention. 

The  Information  fets  forth  and  charges.  That 
the  Mayor,  Commonalty,  and  Citizens  of  Lon- 
don, had,  by  the  fpace  of  a  Month  before  the  In- 
formation, ufed,  or  claimed  to  ufe,  without  any 
Warrant  or  Royal  Grant,  the  Liberties  therein 
fet  forth  ;  that  is  to  fay,  to  be  of  themfelves  a 
Body  Politick  and  Corporate  with  fuch  a  Name, 
and  by  that  Name  to  plead  and  be  impleaded,  to 
anfwer  and  be  anfwered  ;  and  likewife  to  make 
Sheriffs  and  Juftices  of  the  Peace  :  But  as  to  thefe 
there  are  only  Imparlances,  and  I  fuppofe  Con- 
tinuances. But  as  to  the  firft  Article,  the  Defend- 
ants plead  and  prefcribe.  That  they  are  a  Body 
Politick  time  out  of  mind  ;  and  then  they  fet 
forth  indeed  feveral Afl:s  of  Parliament,  and  Char- 
ters of  Confirmation.  To  this  Mr,  Attorney 
General  doth  reply  two  things  : 

Firft,  He  takes  Iffue  upon  the  Prefcription, 
That  they  are  not  time  out  of  mind  a  Body  Poli- 
tick with  fuch  a  Name  -,  and  then  he  afllgns  a 
Forfeiture,  which  Mr.  Solicitor  indeed  does  call 
two  Caufes  -,  but  they  rather  feem  to  be  but  one 
joynt  Caufe  -,    but  yet  take  them  to  be  two. 

The  firft  is.  That  the  City  did  affume  upon 
themfelves  a  Power  to  meet  and  make  Laws  for 
the  Government  of  the  City,  and  thereupon  did 
make  the  Law  which  is  now  in  queftion  ;  and 
thereby  did  levy,  and  order  to  be  levied,  for  one 
Horfe  Load  of  Provifion  fo  much,  i^c.  and  that 
this  fhould  be  paid  to  the  ufe  of  the  City,  and  for 
Default  of  paying,  the  Perfons  denying  to  pay 
this  Rate,  fhould  be  removed  from  their  Stand- 
ings in  the  Market. 

The  fecond  Branch  is,  The  Petition,  and  there- 
in are  thofe  "Words  which  Mr.  Solicitor  hath  re- 
peated about  the  Prorogation  of  the  Parliament. 

And  to  all  this  the  Defendants  do  rejoyn. 
That  the  City  of  Lnndon  has,  time  out  of  mind, 
been  feized  of  thefe  Markets  -,  and  they  fay, 
That  the  City  of  London  is  the  Metropolis  of  the 
Kingdom,  and  confifts  of  above  Fifty  thoufand 
Citizens  and  Inhabitants  ;  and  that  (  at  their 
proper  Cofts  and  Charges  ;  they  are  to  provide, 


and  always  have  provided  a  Market-place  to  fell 
Provifion  in,  and  alfo  Officers  for  the  prcfervati- 
on  of  good  Order,  and  Regulation  of  that  great 
concourfe  of  People  that  comes  thither,  and 
that  they  have  always  amended  and  cleanfed  the 
Markets  v  and  for  thefe  Charges  of  the  Market- 
places, and  Officers,  and  cleanfing  of  the  Markets, 
they  have  always  received,  and  ought  to  receive 
reafonable  Tolls.  They  fay  that  time  out  of 
mind  there  has  been  a  Common  Council  in  the 
City,  and  that  for  the  like  time  there  has  been  a 
Cuftom,  that  they  fhould  make  By-Laws  for  the 
better  Regulation  of  the  Markets,  for  the  order- 
ing where  fuch  and  fuch  Markets  fhould  be  held, 
and  for  the  affeffing  and  reducing  to  certainty  the 
Tolls  and  Rates  that  are  to  be  paid  by  Perfons 
coming  to  the  Markets,  fo  as  fuch  Laws  be  pro- 
fitable to  the  King  andhis  People,  and  agreeable 
to  the  Laws  of  the  Kingdom  ;  and  then  again 
they  fet  forth  the  feveral  Confirmations  of  their 
Cuftoms  and  Privileges  by  Afts  of  Parliaments 
and  Charters. 

And  then,  as  to   the  fecond  Branch  of  their 
Forfeitures,  they  fet  forth,  that  there  was  fuch  a 
Plot,    and    fuch  Proceedings    in  the  Courts  of 
Juftice  againft  the   Confpirators,  and   that  there 
were  feveral  Judgments    and   Executions  upon 
it  ;  and  they  fet  forth  feveral  of  the  King's  graci- 
ous Speeches   to  his  People  in  Parliament ;  a- 
mongft  other  things,  that  he  did  there,  in  His 
Speech  therein    mentioned,    recommend    to   the 
Lords  and  Commons  in  Parliament  affembJed,  to 
purfue  the  further  Examination  of  the  Plot ;  add- 
ing, that  he  thought  not  Himfelf  nor  them  fafe, 
till  that  Matter  was  gone  through  with,  and  that 
the  Lords  in  the  Tower  might  be  brought  to  their 
fpeedy  Trial,  that  JuPcice  might  be  done.     They 
fet  forth  likewife  an  Addrefs  of  both  Houfes  for 
a  Faft,  wherein  they  defire  that  the  King  would 
iffue  forth  his  Proclamation,  which  Proclamation 
is  accordingly  iffued  ;  and  in  that  it  is  expreffed 
(\  cannot  repeat  the  words,   but  to  this  purpofe) 
That  the  Dangers  impendi/ig  could  not  he  prevented, 
hut  by  the  Blejfing  of  God  upon  the  Councils  of  His 
Majejly  and  the  Parliament.     Then  they  fet  forth, 
that  the  Parliament  was  preparing  feveral  Bills  for 
the  prefervation  of  His  Majefty's  Perfon  and  the 
Proteftant  Religion,  and  the  Peace  of  the  King- 
dom ;  and  thofe  Bills  could    not  be  enaded  elle- 
where,  and  that  they  were  then  depending  :  And 
tliey  fet  forth  further,    that  ti;e  Parliament    was 
prorogued  before  thofe  Bills  were  enafted  :  And 
they  let  forth  alfo,   that  the   Lords   impeached 
could  not  be  tried,  but  in  Parliament  -,  and,  that 
by  the  Law  of  the  Land  it  is  lawful  for  the  King's 
Subjedls    in  their  Diltreffes,    and  for   redrefs  of 
Grievances,  humbly  to  petition  the  King  for  Re- 
medy  in   that  behalf  ;  and   that  for  latisfaftion 
of  the  Citizens,  who  had  made  their  Applications 
to  the  Common  Council,  and  for  the  alleviating 
of  their  Fears  ;  and  out  of  their  Zeal  for  the  pre- 
fervation of  the  King's  Perfon,  .and  the  Proteftant 
Religion,  they  did  give  their  Votes  to  this  Peti- 
tion, as    is  charged  ;  and  they  give  their  Rea- 
fons  for  it,  that  is,  it  was  ordered  to  be  printed, 
to  the  intent  that  falfe  Rumors  Cconcerning  the 
Citizens  petitioning  of  the  Kingj   might  be  pre- 
vented, and  the  Enemies  of  our  Lord  the  King 
from  proceeding    in  their  Confpiracy  be  deter- 
red,   and    the   F'ears   and   Perturbations  in    the 
minds   of  the  King's  Subjedls    might  be  allayed, 
and  that  the  Citizens  and  Inhabitants  of  the  faid 
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City  might  better  know  what  was  done  upon 
their  appHcation  to   the  Common  Council. 

My  Lord,  I  have  taken  fome  Notes  of  what 
Mr.  Solicitor  has  faid  ;  but  I  beg  your  Lord- 
ihips  leave,  that  I  may  firft  deliver  what  I  have 
prepared  upon  the  Argument  ;  and  afterwards 
I  will  talk  upon  my  Notes,  and  give  particular 
Anfvvers  to  the  particular  things  he  has  infifted 
upon,  for  fo  much  of  them  as  I  fhall  not  an- 
fwer  in  my  Difcourfe,  which  I  muft  beg  your 
Lordfliip's  patience  in  ;  for  I  fear  I  fhall  be  pretty 
long. 

I  (hall  go  on  upon  the  fame  Points  Mr.  So- 
licitor has  done,  and  endeavour  to  meet  him, 
and  give  an  Anfwer  in  all  particulars,  and  fhall 
add  a  Point  or  two  which  he  has  not  mentioned  ; 
as  particularly  ,  that  this  Information  (as  it  is 
here  laid  upon  this  ^o  Warranto)  is  not  brought 
againfl  right  Perfons  ;  for  it  is  brought  againfl 
the  Mayor,  Commonalty,  and  Citizens  of  the 
City  of  Lonaon.  Whereas  it  ought  to  be  brought 
agaitjtft  particular  Perfons  for  ufurping  fuch  a  Cor- 
poration, if  it  can  be  brought  at  all. 

The  firfl  thing  that  I  fhall  go  upon,  is,  That 
a  Corporation  cannot  be  forfeited  j  for  now  we  muft 
begin  as  it  were  from  the  Replication  -,  for  there  is 
difclofed  all  the  Matter,  upon  which  the  flrefs  of 
this  Point  lies. 

And  that  a  Corporation  cannot  be  forfeited,  I 
think  will  appear  by  opening  the  notion  and  na- 
ture of  a  Corporation,  which  you  may  find  in  my 
Lord  Coke's  ift  Injl.  fol.  202,  250.  he  fays.  It  is 
a  Body  to  take  in  SuccelTion,  framed  as  to  that 
Capacity  by  the  policy  of  Man,  and  called  a 
Corporation  ,  becaufe  the  Perfons  are  made  in- 
to a  Body,  and  fo  are  of  Capacity  to  take  or 
grant,  ^c.  And  he  fays,  nat  Perfons  capable 
of  purchafing  are  of  two  forts  ;  Perfons  'Natural 
created  of  God,  fuch  as  private  Men,  as  J.  S.  and 
J.  N.  and  Perfons  created  by  the  Policy  of  Man,  as 
Perfons  incorporated  into  Bodies  Politick,  So  then 
if  this  be  the  true  Notion  of  a  Corporation,  then 
all  the  queflion  is.  Whether  there  fhall  remain 
fuch  a  Perfon  in  the  World  as  this  Corporation 
of  the  Mayor,  Commonalty,  and  Citizens  of  Z-o«- 
don  ? 

And  that  this  is  a  meer  Perfonality  and  Capacity 
will  further  appear  even  by  this  ^0  Warranto  it 
felf,  which  fays,  that  we  did  claim  and  ufurp  to  be 
a  Corporation  under  fuch  a  Name,  and  thereby  to 
plead  and  be  impleaded,  to  anfwer  and  to  be  an- 
fwered  :  So  that  there  is  no  more  now  can  be  con- 
fidered  in  this  Record,  but  whether  we  have  or 
can  have  the  Capacity  of  being  Plaintiff  and  De- 
fendant. 

My  Lord,  in  Brooks  Abridg,  tit.  Corporation  (I 
cite  not  what  is  faid  there  as  an  Authority,  but  on- 
ly as  an  Opinion^  he  joyns  the  Titles  Corporati- 
ons and  Capacities  together  :  I  fay,  it  is  only  the 
Judgment  and  Notion  of  the  man,  who  your 
Lordfhip  knows  never  ufes  to  joyn  any  words 
as  Titles,  but  what  are  fynonymous  •,  and  there 
he  joyns  Corporations  and  Capacities,  to  fhew 
the  nature  of  a  Corporation  is  a  Capacity.  And 
fuitable  to  this  is  what  Juflicc  Windham  fays  in 
Dr.  Patrick's  Cafe  ;  A  Corporation  is  a  meer  Ca- 
pacity, a  civil  Capacity,  fays  he,  /  do  call  it  an 
Ens  rationis  -,  whether  he  did  afFeft  that  Word  be- 
caufe it  was  in  the  Cafe  of  a  Man  in  the  Univer- 
fity,  I  cannot  tell  ;  but  the  meaning  was,  that 
this  was  the  Notion  of  a  Corporation,  that"  ic 
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was    an    invifible    Perfon   and   Capacity    only. 

Now,  my  Lord,  I  do  not  love  to  litigate  about 
Words  :  I  mull  confefs  that  Mr.  Solicitor  does  not 
fpeak  without  fome  Authority,  when  he  calls  a 
Corporation  a  Franchife  ;  but  I  fay  it  is  not  pro- 
perly a  Franchife  to  have  a  Power  to  be  implead- 
ed and  to  plead  ;  for  as  to  that  they  are  Confe- 
quents,  which  belong  to  the  Perfon  rather  than  a 
Liberty  or  Franchife  that  is  fuperadded  to  it. 
Therefore  in  Hobart  210.  Norris  and  Staphs  Cafe, 
the  Cafe  of  the  Wardens  and  Fellowfhip  of 
the  Weavers  of  Newbury  ;  I  think  it  unnecefTary 
to  cite  the  whole  Cafe,  but  there  my  Lord  Hobart 
fays,  Thti'  Licence  or  Power  to  make  Laws  is  given 
to  a  Corporation  by  a  fpecial  Claufe,  yet  it  is  need- 
lefs,  for  I  hold  it  to  be  included  by  Law  in  the 
very  A6t  of  incorporating  ;  and  fo  is  alfo  the 
Power  to  fue  and  be  fued  :  Such  Body  is  a  Perfon 
that  muft  anfwer  the  Law  as  a  Defendant,  and 
fue  as  a  Plaintiff. 

But  I  do  agree,  I  fay,  that  there  is  one  Cafe, 
and  yet  but  one  in  all  the  World,  wherein  a  Cor- 
poration is  called  a  Franchife  ;  and  it  is  in  Cokei 
Entries,  tit.  ^0  Warranto,  Placito  primo  ;  a  ^o 
Warranto  is  brought  againft  feveral  Perfons,  to 
fhew  by  what  Warrant  they  claim  divers  Liberties, 
Privileges,  and  Franchifes,  as  to  be  of  themfelves 
a  Body  Politick  and  Corporate,  by  the  Name  of 
the  BurgefTes  of  Helmefley  in  the  County  of  York, 
So  that  under  that  general  word  I  confefs  it  may 
be  called  a  Franchife  ;  and  the  rather,  becaufe 
Mr.  Noy  (a.  Man  of  great  Learning)'  in  his  greac 
Argument  of  Fulcher  and  Haywood's  Cafe  in  Mr. 
Juftice  Jones  Reports,  fays  it  is  a  Franchife,  for  it 
was  called  fo  in  fuch  a  Plea. 

But  now,  my  Lord,  that  it  is  not  in  its  own  na- 
ture forfeitable,  is  made  plain  by  all  thofe  quali- 
fications that  have  been  attributed  to  it,  and  Ex- 
prefTions  in  our  Law  Books  about  it :  As,  that  a 
Mayor,  and  Commonalty,  or  Body  Corporate, 
can  never  die,  ijl  Inft.  fol.  9.  b.  3  Coke  60.  a. 
2  Bulflr.  233.  21  Edw.  4.  fol.  13.  a  Mayor  and 
all  the  Officers  ;  but  the  Commonalty  have  Suc- 
celfion  in  perpetuum,  and  can  never  be  faid  to 
die  :  And  this  Notion,  my  Lord,  has  gone  fur- 
ther than  England  :  I  beg  your  Lordfhip's  pardon 
if  I  take  the  liberty  to  cite  a  very  Learned  Author 
Grotius,  in  his  Book  Dejure  Belli  isf  Pads,  lib.  2. 
cap.  9.  he  fays.  Cities  are  Immortal  ;  and  a  City 
does  not  therefore  ceafe  to  be  a  City,  tho'  all 
the  Citizens  of  it  fhould  die. 

But  the  difTolving  of  a  Corporation  by  a  Judg- 
ment in  Law,  as  is  here  fought,  I  believe  is  a 
thing  that  never  came  within  the'compafs  of  any 
Man's  Imagination  till  now,  no,  not  fo  much  as 
in  the  putting  of  a  Cafe.  For  in  all  my  fearch 
(and  upon  this  occafion  I  have  beftowed  a  great 
deal  of  time  in  fearchingj  I  cannot  find  that  it 
ever  fo  much  as  entred  into  the  conception  of  any 
Man  before  -,  and  I  am  the  more  confirmed  in  it, 
becaufe  fo  learned  a  Gendeman  as  Mr.  Solicitor, 
has  not  cited  any  one  fuch  Cafe,  wherein  it  has 
been  ( I  do  not  fay  adjudged,  but)  even  fo  much 
as  queftioned  or  attempted  ;  and  therefore  I 
may  very  boldly  call  this  a  Cafe  primes  impref^ 
fionis. 

I  Inft.  fol.  II. b.  there  it  is  faid.  If  Lands  hold- 
en  of  J.  S.  be  given  to  an  Abbot  and  his  Suc- 
cefTors  ;  in  this  cafe,  if  the  Abbot  and  all  the 
Convent  die,  ib  that  the  Body  Politick  is  dif- 
folved,  the  Donor  fhall  have  again  his  Land,  and 
not  the  Lord,  by  Efcheat.  So  that  he  does  allow 
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a  Body  Politick  may  be  diflblved  indeed  ;  but  it 
is  not  properly  a  diflblving,  nor  a  dying  of  that 
Body,  out  a  taking  away  of  the  Subjeds  in  which 
it  did  fubfift,  or  to  wiiich  it  did  adhere.  And 
therefore  unlels  it  be  by  fuch  an  Accident,  as  all 
of  diem  dying,  or  by  Violence,  as  in  the  Cafe  of 
the  Monks  of  Bangor,  I  never  heard  before  that 
a  Corporation  was  diflblved ;  to  be  fure  not  by 
a  Jucfgment  in  Law.  My  Lord  Roltsy  in  his 
Abridgment,  Part  i.  foL  514.  tit.  Corporation^ 
at  the  Letter  /,  makes  it  a  Head  of  one  of  his 
Tides,  How  a  Corporation  can  be  dijfohed  ;  and 
therefore  was  led  very  properly  to  enquire  into 
all  things  that  might  diflblve  a  Corporation  ;  for 
that  Book  is  in  die  nature  of  a  Common  Place 
Book.  Now  under  that  Head  he  cites  not  only 
the  common  Cafe,  if  all  the  Members  die,  then 
'tis  aDiflblution  ;  but  he  fays  further,  and  he 
cites  an  Authority  for  it.  If  a  Corporation  con- 
fifts  of  fo  many  Confratres,  and  fo  many  Sifters, 
and  all  the  Sifters  die,  this  Corporation  is  dif- 
folved  ;  for  both  the  Brothers  and  Sifters  are 
integral  Parts  of  the  Corporation,  and  it  cannot 
fubfift  by  halves.  But  he  does  not  go  further , 
he  does  not  fay.  If  they  fhall  levy  too  much 
Money  upon  the  Market,  nay,  he  does  not  fay, 
if  they  fhould  commit  Treafon  (if  it  were  poffi- 
ble  they  could  do  fo)  which  had  been  more  pro- 
per to  have  inftanced  in,  he  being  naturally  led 
to  it  under  that  Tide  ;  for  that  is  a  thing  that 
happens  a  thoufand  times  oftner  than  the  Death 
of  aU  the;  Members.  And,  under  Favour,  if 
the  Law  be  fo  as  they  would  have  it,  every  Pe- 
nalty levied  upon  a  By-Law  does  endanger  the 
Corporation  every  whit  as  much  as  this  of  the 
Rates  upon  the  Markets. 

Littleton,  my  Lord,  in  his  Se^.  108.  (it  is  a 
gedferal  Rule,  but  commonly  uken  notice  of, 
and  may  be  in  this  Cafe)  fays  there,  upon  the 
Statute  of  Merton,  An  A6bion  will  not  lie  againft 
a  Guardian  for  the  Difparagement  of  his  Ward, 
becaufe  it  was  never  heard  of  from  the  time  of 
the  making  of  that  Statute,  that  fuch  an  Aftion 
was  brought ;  and  yet  he  adds,  that  the  Words 
of  the  Statute  might  very  properly  ground  fuch 
an  Aftion.  Now,  my  Lord,  that  was  a  matter 
of  Two  hundred  Years  htfore  Littleton  wrote,  that 
that  Statute  was  made  •,  and  'tis  poflible  fuch  an 
Aftion  might  have  been  brought,  but  not  re- 
membred,  and  that  is  an  Adtion  brought  by  an 
Inferior  againft  a  Superior,  the  Ward  againft  his 
Guardian  -,  but  here  this  Suit,  if  it  can  be  brought, 
is  brought  by  the  King,  who  is  fupreme,  and 
therefore  there  can  be  no  reafon  to  think,  but 
he  would  have  brought  many  of  thefe  Suits  to 
have  difTolved  Corporations,  if  by  Law  it  might 
have  been  done. 

Befides,  my  Lord,  Afts  of  Parliament  can  ne- 
ver be  antiquated  ,  becaufe  a  Statute  is  a  Law  in 
Writing  -,  but  the  Common  Law  is  not  a  Law 
unlefs  it  be  repeated  and  praftifcd.  And  fo  is 
Davis's  Opinion  in  the  Preface  to  his  Book,  and 
in  the  Body  of  his  Reports  too :  He  fays.  That 
when  People  have  tried  and  ufcd  fuch  an  Aft, 
and  found  it  ufeful  and  profitable  to  the  Publick, 
and  fit  to  be  praftifed,  that  Aft  of  Repeating 
begets  a  Cuftom,  and  fo  becomes  in  its  Name 
and  Nature  the  Common  Law  of  the  Land.  But 
now,  my  Lord,  if  I  can  challenge  all  the  Times, 
and  all  the  Precedents  that  ever  were  in  this 
Kingdom,  to  fhew  me  where  ever  there  was  a 
Forfeiture  of  a  Corporation,  or  a  Judgment  given 
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againft  a  Corporation  to  forfeit  it,  no,  nor  ever 
thought  of  till  this  laft  Year,  I  think  I  may  afTert 
'tis  not  Law  :  And  if  it  extend  to  this  Corpora- 
tion of  London,  it  muft  have  extended  to  all 
Corporations  formerly,  and  it  muft  do  fo  to  all 
ftill. 

In  the  Cafe  of  Ecclefiaftical  Leafes,  in  the  fifth 
Report,  and  in  feveral  other  places,  there  is  a 
large  Difcourfe  of  what  Bifhops  and  other  Spiri- 
tual Corporations  might  do  at  Common  Law  j 
'tis  faid.  They  might  grant  for  Years,  for  Life, 
in  Tail,  or  in  Fee.  But  what  might  they  grant? 
Their  Lands  and  Tenements,  their  PofTeflions 
and  Revenues  ;  but  never  one  word,  that  they 
could  grant  away  themfelves,  or  Politick  Capa- 
city *,  ftill  that  which  was  their  very  Being,  was 
not  in  their  own  Power  to  grant  away  ;  and,  if 
it  were  not  to  grant,  much  lefs  were  it  in  their 
own  power  to  forfeit  :  For  if  it  fhould  be  fo, 
there  is  never  an  Hofpital  in  England,  but  if  ic 
have  taken  too  much  Toll,  were  to  be  deftroy- 
ed  ;  and  never  a  Biihoprick,  Beanry,  and  Chap- 
ter (nay,  almoft  particular  Parfonages,  for^l^ey 
are  Spiritual  Corporations  too,  and  all  the  Cpr- 
porations  of  England  are  under  the  fame  Rule  of 
Law)  if  they  have  tranfgrelTed  in  any  of  the  kinds 
affigned  here  for  a  Forfeiture,  but  were  to  lofe 
their  very  Being. 

That  thefe  were  in  the  Power  of  thefe  Spiritual 
Corporations  at  the  Comm.on  Law,  no  man 
doubts  i  and  if  any  man  does  tell  me,  that  the 
reftraining  Statutes  do  extend  to  the  Corporation, 
truly,  I  muft  deny  it  i  for  it  is  Lands,  Tene- 
ments, and  fuch  things,  that  are  mentioned^  and 
there  is  Provifion  made  only  againft  Grants,  and 
not  againft  Forfeitures.  A  Forfeiture,  Mr.  Soli- 
citor fays,  muft  be  a  great  Breach  of  Truft  ;  and 
fo  it  muft  indeed  !  and  how  then  fhould  they  an- 
fwer  for  it?  If  a  Bilhop,  or  a  Dean  and  Chap- 
ter, have  Lands  in  Fee  upon  Condition,  and 
they  break  the  Condition,  their  Lands  are  gone : 
But  if  that  Breach  of  Condition  fhould  amount  to 
a  Forfeiture  of  their  being  a  Corporation,  that 
were  very  ftrange  ;  this  would  difTolve  and  de- 
ftroy  all  the  Colleges  in  the  Univerfities,  and  all 
the  Charity  in  the  Kingdom  -,  for  every  Breach  of 
fuch  Condition  would  be  a  Breach  of  Truft. 

My  Lord^  there  was  a  very  proper  rime  when 
this  might  have  been-  thought  of,  if  it  could  have 
been  maintained  for  Law,  and  that  was  in  the 
time  of  i/.  8.  He  fent  out  Dr.  London  and  others 
with  a  Commiffion  of  Inquiry,  to  examine  into 
all  the  Mifdemeanors  of  the  Monafteries,  Con- 
vents, and  Colleges.  To  what  Purpofe  was  all 
this  done  ?  Could  he  not  have  brought  ^m 
Warrantors  againft  them  ?  He  needed  not  have 
hunted  much  for  Mifdemeanors  and  Offences  -,  if 
they  had  but  raifed  Five  Pounds,  nay,  for  ought 
I  know,  if  they  had  but  raifed  Five  Pence  upon 
a  Market,  or  the  like,  they  had  all  been  difTolv- 
ed j  and  'twas  fo  much  the  worfe  in  this  Cafe 
then,  for  this  Reafon  :  In  thofe  Regular,  Religi- 
ous Houfes  and  Corporations,  the  Body  of  them 
was  dead,  and  the  Abbot  or  Head  was  only  to 
appear  for  them,  and  plead  and  defend  for  them. 
Therefore  'tis  faid  in  the  i  Injl.  103.  <j.  that  in  a 
^0  Warranto  againft  an  Abbot,  or  Bifhop,  or  a 
Prior,  for  Franchifes  and  Liberties,  if  the  Abbot 
or  Prior  difclaim  alone,  this  Ihall  bind  their  Suc- 
ceflTors ;  and  if  it  were  poflible  that  there  might 
have  been  a  Forfeiture,  yet,  without  fo  much  as 
troubling  himfelf  to  aflign  that  Forfeiture,  he 
2  might 
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Inftruments  of  Law  that  could  be  contrived  to 
annul  it  -,  and  I  cannot  fee,  butthat  if  this  Capacity 
of  a  Corporation  be  liable  to  a  Forfeiture,  all 
others  mud  be  (o  too. 

There  is  one  Capacity  indeed,  and  a  fmall  one, 
that  a  Feme  Covert  has  by  the  Cuftom  of  Dindon, 
That  fhe  Qiall  trade  without  her  Hufband,  as 
fole  Merchant,  and  be  fued  fo,  and  (hall  fue: 
The  Hufband  indeed  is  named,  but  only  for  Con- 
formity ;  the  Aftion  is  againft  her,  and  the  Judg- 
ment againft  her  feverally,  and  the  Debt  muft  be 
levied  of  her  Eftate ;  can  it  be  thought  that  a 
^0  Warranto  lies  for  fuch  a  meer  Capacity  ?  No 
more  than  it  can  lie  to  know,  by  what  Warrant 
fuch  an  one  claims  to  be  an  Executor,  or  Admi- 
niftrator,  or  an  Overfeer  of  a  Will  \  and  yet  there 
an  Aftion  is  brought  againft  them  in  fuch  a  Ca- 
pacity, and  as  fuch  they  fue  and  are  fued,  though 
perhaps  they  would  be  glad  to  be  rid  of  that  Ca- 
pacity too. 

My  Lord,  'tis  true  what  my  Lord  Coke  fays  in 
his  2  Inji.  664.  there  was  a  Cuftom  to  take  Tithes 
of  Marriage  Goods  within  the  Dominion  of 
WaleSj  which  is  taken  away  by  a  Statute ;  and 
there  he  fays,  If  a  Cuftom,  that  was  once  reafona- 
ble  and  tolerable  become  grievous,  and  not  an- 
fwerabie  to  the  Reafon  whereon  it  was  grounded^ 
yet  it  cannot  be  taken  away  but  by  Aft  of  Par- 
liament ;  for  an  Inheritance  once  fixed  cannot  be 
taken  away  but  by  Parliament.  If  this  be  fo  of  a 
little  Cuftom  in  Wales,  how  much  more  is  it  fo 
of  this  great  Corporation  of  London,  and,  which 
is  more  yet,  of  all  the  Corporations  in  England? 

My  Lord,  Mr,  Solicitor  was  pleafed  to  fay* 
that  a  Corporation  might  be  furrendred.  I  mufl 
confefs,  I  ftiould  not  willingly  have  meddled  with 
that  Pomt  at  this  time  ;  but  fince  it  has  beea 
mentioned,  I  will  only  endeavour  to  fay  fo  much 
as  may  anfwer  him  in  what  he  intended  it  for,  as 
a  Ground  for  the  better  proving  the  point  of 
Forfeitures.  I  believe  Mr.  Solicitor  ( becaufe  he 
cited  no  Authority  for  it)  might  reft  very  much 
upon  the  fuppofed  Surrenders  in  the  time  of 
H,  8.  the  Surrenders  that  were  made  of  the  Mo- 
nafteries  then  ;  and  I  do  believe  he  does  prefume, 
as  others  have  thought,  that  thofe  were  Surren- 
ders of  their  Corporations :  Truly,  my  Lord,  I 
believe  they  were  not  ;  and  to  prove  that  they 
were  not,  I  ftiall  rely  upon  the  Dean  and  Chap- 
ter of  Norwich's  Cafe,  3  Coke  73.  which  is  alfo 
reported  in  2  Anderfon  120.  and  I  ftiall  at  the  fame 
time  mention  another  Cafe,  and  that  is  the  Cafe 
cited  before  of  Fulcher  and  Haywood,  in  Jones 
166.  and  in  Palmer  491.  where  the  fameQueftion 
comes  to  be  debated.  Whether  the  Deanr-j  and 
Chapter  of  Norwich  was  given  up  and  dejlroyed  by 
their  Surrejider  ? 

My  Lord,  in  the  Report  of  that  Cafe  in  Pal- 
mer, I  will  firft  remember  your  Lordfhip  of  what 
is  faid  by  Wbitlock  in  his  Argument  of  tliat  Cafe  ; 
it  is/(?/.  501.  of  that  Book  ;  there  WlAtlock  fitting 
in  this  very  Court,  fays.  That  although  the  King 
can  create  and  grant  a  Corporation,  yet  he  can- 
not dilTolve  a  Corporation  5  and  a  Dean  and 
Chapter  being  a  fettled  Corporation,  by  their 
own  Aft  cannot  diffolve  thenielves  ;  being  once 
a  fetded  Corporation  cannot  be  felo  de  fe.  But  I 
fay  further,  thofe  Afts  of  Parliament  made  in 
H.  8.'s  time  (they  are  all  in  your  Lordfliip's  Me- 
mory;  that  of  27  H.  8.  gave  all  the  Monafteries 
under  Two  hundred  Pounds  a  Year  to  the  King  ; 
thac  of  the  30  H.  8.  cap,  13.  recites,  that  feveral 
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might  have  gone  that  way  by  ^uo  Warranto  to 
get  a  Difclaimer. 

And  'tis  very  well  known,  there  were  Men  put 
in  thofe  Houfes  to  be  Heads  of  them,  on  pur- 
pofe  zo  try  if  they  could  furrender  them  :  And 
that  they  needed  not  to  have  done,  nor  have 
afked  the  Confent  of  the  Members  to  have  fur- 
rendred ;  for  they  needed  only  to  have  brought 
a  ^0  Warranto  •,  for  after  the  Renunciation  of 
the  Pope's  Power  and  Supremacy,  King  H.  8. 
did  grant  his  Conge  d'ejlire  to  choofe  the  Heads  of 
thofe  Corporations  •,  and  when  they  were  once 
there,  and  a  ^0  Warranto  ilTued,  the  Abbot  or 
Prior  might  fay.  This  Corporation  is  but  a  Li- 
berty or  a  Franchife,  and  I  am  the  King's  Creature, 
I  will  difclaim  the  Liberties,  and  there  is  an  end 
of  the  Franchife  :  But  this  was  not  thought  of 
in  diebus  ilUs. 

I  think,  my  Lord,  that  in  cafe  of  a  Town  the 
Law  is  clear  ;  though  I  ftiall  not  at  prefent  much 
contend  with  Mr.  Solicitor  upon  that  Point,  that 
Z.W(7«ftands  upon  greater  and  betterCircumftances 
t^an  other  Corporations  and  Towns.  It  is  all  one  as 
to  the  main  Points,  whether  it  do,  or  not  -,  tho* 
i  fhall  fay  enough  as  to  the  particular  Reafon,  to 
anfwer  what  he  fays  to  the  contrary,  by  and  by. 
But  yet  this  I  will  fay,  A  Corporation  in  a  Town  is 
more  protefted  in  Law,  than  others  are :  For, 
fays  my  Lord  Coke,  if  a  Town  or  Borough  does 
decay,  yet  it  ftiall  remain  a  Town  or  Borough ; 
as  is  plain  in  the  Inftance  of  the  BurgefTes  of 
Old  Sarum,  and  the  like.  So  that  it  feems,  that 
though  the  Death  of  the  Abbot  and  his  Convent 
does  deftroy  that  Corporation,  yet  the  Dilapida- 
tions and  Decays  of  a  Town  does  not  deftroy  it, 
but  it  remains  a  Town  ftill ;  nor  is  the  Liberty  of 
fending  BurgefTes  to  Parliament  deftroy ed,  or 
forfeited. 

I  confefs,  my  Lord,  I  do  not  fee  but  that  at 
this  rate  a  ^w  Warranto  may  be  brought  agamft 
a  particular  Man,  to  know  by  what  Authority  he 
claims  to  have  the  Liberty  of  a  Subjeft,  to  fue  and 
be  fued,  to  plead  and  be  impleaded  :'Tis  a  Capacity 
that's  born  with  him,  and  belongs  to  him  as  he  is 
born  in  England,  or  as  he  is  by  Aft  of  Parliament 
naturalized,  and  made  a  Subjeft  -,  efpecially  in  the 
cafe  of  Denization  it  comes  home  to  the  Point. 
Why  fhould  not  a  ^0  Warranto  be  brought 
againft  a  Man,  to  know  by  what  Warrant  he 
claims  to  be  a  Denizen,  and  in  that  refpeft  to 
plead  and  be  impleaded,  to  fue  and  be  fued  ? 
Thefe  are  relative  Capacities,  that  ftick  and  ad- 
here to  the  Perfon  -,  and  if  you  once  conftitute 
the  Perfon,  you  ftiall  never  fay  he  Ihall  not  have 
the  Incidents  to  fuch  a  Perfon. 

Tliis  Cafe  indeed,  my  Lord,  that  I  put  laft,  is 
fo  grofs  a  thing,  that  it  was  never  drawn  in  que- 
ftion,  though  fome  others  have,  as  DigniueSi 
Lordftiips,  and  the  like  ',  and  yet  no  ^0  War- 
ranto was  ever  brought,  or  can  lie  in  thefe  Cafes. 
And  that  is  the  Opinion  upon  that  great  and  fo- 
lemn  Argument  of  the  Cafe  of  the  Earl  of  Ox- 
ford, in  Mr.  Juftice  Jones's  Reports  •,  where  it 
was  held,  that  an  Earldom,  or  die  like,  is  a  per- 
fonal  Dignity,  and  fuch  a  one  is  in  the  nature  of 
a  publick  Perfon,  and  by  no  means  can  part  with 
or  furrender  that  Capacity.  And  fo  your  Lord- 
fhip knows  it  was  adjudged  lately  in  the  Houfe 
of  Lords  in  Parliament,  upon  the  Petition  of  the 
Lord  Purbeck :  They  all  voted  there,  that  Peer- 
age could  not  be  determined,  nor  furrendred  ; 
no,  although  there  was  a  Fine  levied,  and  all  the 
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other  Monafteries  had  been  granted,  furrendred, 
and  forfeited  to  the  King  ;  and  it  fays,  that  the 
King  fliall  have  them,  isle.  I  do  allow  there  are 
the  words  furrendred  and  forfeited,  and  I  mention 
them  on  purpofe  to  anfwer  them ;  and  this  is  the 
Anfwer  1  give  them: 

Firft,  for  the  word  Surrender.  When  the  Mo- 
nafteries  were  furrendred,  that  was  only  a  Grant 
of  the  Lands,  and  nothing  elfe  -,  the  word  Mona- 
fiery  can  carry  nothing  elfe  in  it.  And  fo  is  fFort- 
ly  and  Jda?ns's  Cafe  mPlowderi's  Cojn.i<^^.  where 
there  is  a  great  Difcourfe  of  the  Surrenders  of  the 
Monafteries,  and  the  Adts  of  Parliament  about 
them,  and  what  enfued  upon  them  ;  but  in  all 
that  Book  it  was  not  by  any  means  admitted, 
that  the  Corporation,  or  any  of  that,  was  by  thefe 
Surrenders  diflblved.  And,  my  Lord,  as  to  the 
word  Surrender,  it  is  fully  fatisfied  by  the  words 
Lands  and  'Tenements. 

Secondly,  as  to  the  word  Forfeited,  myAnfwer 
is  this  :  Tht  Corporation  is  not  named  in  the 
Surrender,  and  therefore  cannot  be  prefumed  to 
be  intended  to  be  furrendred  ;  and  then  there  are 
other  things,  as  Leets,  Liberties,  and  Franchifes, 
which  are  named,  and  are  capable  of  being  for- 
feited, and  fo  the  word  Forfeited  may  be  applied 
to  them,  and  very  properly  ;  for  they  are  liable 
to  a  Forfeiture,  but  the  word  Corporation  is  not 
at  all  mentioned. 

But  for  another  underflanding  of  the  word  For- 
feited, I  defirc  your  Lordlhip  would  give  me 
leave  to  cite  a  Cafe  in  the  2d  Part  of  Rolls's  Re- 
ports, fol.  1 01.  (which  is  called  the  Cantinuation 
of  his  Reports^  and  it  agreeth  exaftly  with  the 
Hiftory  of  thofe  Times  :  There  were  fome  Ab- 
bots, as  the  Abbot  of  Glaflenbury,  the  Abbot  of 
Redding,  and  the  Abbot  of  Colchefler,  that  were 
ftiffMen,  and  would  not  furrender  ;  thereupon 
the  King  gets  them  indifted  of  Treafon  (the  Sto- 
ry is  well  known  how  he  handled  thofe  Menj 
and  thereupon  they  did  graft  a  kind  of  Opinion, 
that  their  Land  was  forfeited  by  this  means  ;  for 
a  fmall  Pretence  would  ferve  then  to  put  people 
into  an  Adi  of  Parliament  of  Attainder  ;  and  he 
tells  you,  that  was  the  Reafon  why  they  put  the 
word  Forfeited  into  the  Aft  of  Parliament  ;  and 
then  dif-bottom  themfelves  upon  the  Statute  26 
i/.S.  cap.  13.  that  Statute  that  gives  to  the  King 
any  Eftate  of  Inheritance,  whereof  any  one  is 
feifed  that  commits  Treafon :  Though  I  do  not 
by  any  means  allow  it  to  be  Law,  that  thofe 
Clergymen  by  their  own  Afts  could  forfeit  fo 
much  as  the  Lands  of  their  Corporation  ;  but  it 
was  taken  for  a  Pretence,  and  fo  they  put  in  the 
word  Forfeited. 

Befides,  another  thing  is  this,  the  fame  Statute 
fays,  ne  King  fhall  have  and  enjoy  the  Things  there 
given  him,  in  the  fame  manner  as  they  the  Ahhots, 
Priors,  &c.  fhould  have  enjoyed  them.  Now  if  the 
King  fhall  enjoy  all  as  they  did,  and  in  the  fame 
manner,  what  then  muft  he  enjoy  ?  It  may  well 
extend  to  Lands,  to  Leets,  and  to  Markets,  and 
particular  Franchifes  ;  all  thofe  things  the  King 
may  have :  But  fhall  the  King  have  their  very 
Corporate  Capacity?  Shall  the  King  have  and  en- 
joy the  Liberty  of  fuing,  and  being  fued,  by  the 
Name  of  the  Abbot  and  Prior,  or  the  like  ?  That 
Office,  fure,  he  cannot  execute  ;  it  is  inconfiflent 
with  Senfe  or  Reafon  to  fay,  that  he  fhall  have 
it,  or  can  have  it.  And  in  thefe  Statutes  they  did 
doubtlels  accumulate  Words  to  make  them  look 


the  bigger  j  becaufe  they  were  to  make  a  great 
Prefent  to  H.  8.  by  thefe  means. 

Then  comes  32  //,  8.  cap.  24.  that  relates  to 
the  Corporation  of  the  Knights  of  St.  John  at 
Jerufalem  ;  and  it  feems  by  the  penning  of  that 
Statute,  that  this  very  Queftion  had  been  taken 
notice  of  fince  the  time  of  the  making  of  the  lafl 
Statute  in  30  ;  for  there  it  is  declared.  That  that 
Corporation  of  St.  John  at  Jerufalem  fhall  be  dif- 
folved,  and  that  the  King  fhall  have  their  Lands. 
So  that  their  taking  notice,  and  providing  direft- 
ly  to  difTolve  it,  fhews,  that  they  had  by  that 
time  confidered,  that  neither  the  Surrender  of  their 
Lands,  nor  the  veiling  of  them  in  the  King,  had 
done  any  thing  to  the  Corporation  •,  fave  only 
they  had  deferred  their  Houfe,  and  fancied- them- 
felves difTolved,  becaufe  they  were  turned  out  of 
their  PofTeflions. 

My  Lord,  in  the  great  Cafe  of  Haywood  and 
Fulcher^  'tis  again  and  again  faid  there,  That  the 
Surrender  of  the  Dean  and  Chapter  (where  they 
furrendred  all  their  Church,  and  all  their  Fran- 
chifes and  Hereditaments)  was  no  Surrender  of 
the  Corporation,  no,  though  the  King  did  take 
it  to  be  a  Surrender,  for  he  accepted  it  as  a  Sur- 
render, and  granted  them  a  new  Incorporation  of 
the  fame  Name,  only  adding.  Ex  fundatione  Regis 
Edwardi  Sexti.  So  that  he  did  take  it  to  be  a 
good  Surrender,  but  it  was  adjudged  that  it  was 
not  a  good  one  ;  and  fo  it  is  held  in  3  Coke  y^. 
And  fo  fays  the  Dean  oflVells's  Cafe  in  Dyer  273. 
the  Surrender  is,  Diacoitatus  Ecclefics  Cathedralisde 
Wells :  One  would  think  it  impolTible  to  have  fur- 
rendred any  thing  by  a  ftronger  Word  -,  but  yet 
there  they  fay,  'tis  not  good  without  an  Aft  of 
Parliament. 

And  whereas  it  hath  been  fometimes  faid,  as  it 
is  there,  they  were  difTolved,  and  they  have  been 
difTolved  by  the  Surrenders,  and  the  like  ;  there 
is  a  very  good  Anfwer  given  to  all  that  Difcourfe 
in  Palmer  495.  where  'tis  faid.  When  they  fpeak 
of  a  Diflblution  by  Surrender,  'tis  a  Relation  of 
Faft  only,  and  not  of  Law ;  that  is,  they  were 
difTolved  in  Faft,  fo  as  that  they  did  defert  their 
Houfe,  and  did  demean  themfelves  as  if  they 
were  difcorporated,  but  they  were  not  fo  in  Law  ; 
for  they  fancied  a  Corporation  could  not  be  with- 
out Lands,  and  fo,  when  their  Lands  and  Church 
were  given  up,  they  thought  all  was  gone  and 
difTolved  :  For  (faid  they)  a  Dean  and  Chapter 
mufl  be  a  Dean  and  Chapter  of  fome  Place,  and 
when  the  Land  is  gone,  how  can  they  be  faid  to 
be  of  fuch  a  Place  ?  No,  faid  the  Judges  there, 
that  is  no  Reafon  at  all ;  for  the  Corporation  was 
before  they  had  any  Linds  ;  and  if  thofe  Lands 
were  all  evifted,  or  they  all  difTeifed  of  them, 
yet  they  are  a  Corporation  flill.  And  in  Rolls's 
Ahr.  2,  Part  185.  'tis  faid,  the  Abbies  came  to 
the  King  by  the  Statutes  of  DifTolution  ;  fo  that 
they  had  no  Opinion  that  the  Surrender  did  carry 
even  their  Lands,  though  I  do  admit  they  did 
carry  their  Lands  \  but  I  may  fay  they  could  car- 
ry no  more,  they  could  not  carry  their  Being  of 
the  Corporation. 

There  is  a  Cafe  in  Hyer  282,  and  'tis  the  only 
Cafe  that  feems  againft  us  in  this  point ;  there 
were  Two  Deans  and  Chapters  of  St.  Patrick 
and  Chrifi  Church  in  Dublin  in  Ireland  -,  and  thefe 
both,  and  not  one  of  them,  were  together  One 
Chapter  of  the  Archbifhop  of  Dublin,  time  out  of 
mind,  and  One  of  thefe  furrendred,   and  then 
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their  Houfe  was  ufed  for  a  Place  for  the  Courts  of 
Jurtice,  and  continued  fo  ;  and  then  a  Leafe  is 
made  by  the  Bifliop,  and  that  confirmed  by  the 
only  remaining  Dean  and  Cliapter,  which  was 
that  of  Cbrijl  Church  :  And  whether  that  Leafe 
was  good  or  no  was  the  quefHon,  and  truly  that 
was  the  only  queflion  that  is  made  there  in  that 
'Book  ;  and  fo  'tis  of  little  Authority  as  to  any 
thing  elfe  ;  but  'tis  true,  that  that  Book  does  fay 
in  the  end  of  the  Cafe,  that  the  Leafe  was  held 
good,  quia  Corporatio  i^  Capitulum  San5li  Patricii 
■pradi^i  fuit  per  donum  &  furfum  redditionem 
Decani  Q  Capituli  prcsdioli  legitime  dijpjlutum  Cs* 
detcrmmatum.     My  Lord,  to  that  I  Anfwer  : 

Hrll,  There  was  no  occafion  for  this  Rea- 
fon,  becaufe  it  did  digrefs  from  the  main  Point 
in  the  Cafe,  as  it  is  truly  obferved  in  Palmer 
fol.  502.   next. 

Secondly,  It  was  a  private  extrajudicial  Opi- 
nion -,  it  was  the  Opinion  of  but  Five  Judges, 
and  for  ought  appears  Seven  might  be  of  an- 
other Opinion,  and  yet  the  Cafe  was  fent  for  the 
Opinion  of  all  the  Judges  here,  becaufe  the  Law- 
yers in  Ireland^  it  fcems,  did  make  a  great  doubt 
of  it.  And  it  wasalfo  an  Opinion  and  Judgment 
of  the  favourable  Side,  for  it  was  to  confirm  a 
Prcdcceflbr's  Leafe.     But, 

Thirdly,  Certainly,  my  Lord  ,  the  Cafe  is 
miltaktn,  for  the  Surrender  could  not  be  good 
without  the  confent  of  the  Bifhop,  which  is  alfo 
added  in  the  end  of  the  Cafe  there  :  He  is  the 
Patron,  and  muft  neceflarily  confirm  their  Adls 
to  make  them  valid,  efpecially  they  being  infti- 
tuted,  and  given  to  him  for  his  Advice  in  the 
Government  of  the  Church,  and  the  Difpofal  of 
its  Lands. 

Fourthly ,  my  Lord ,  I  have  this  further 
Anfwer  to  give  it,  that  my  Lord  Coke  fays  in  i 
heon.  234.  fand 'tis  not  deniedj  that  this  Sur- 
render was  by  Aft  of  Parliament,  or  elfe  it  had 
not  been  good.     And  beyond  that. 

Fifthly,  I  have  by  me  a  Manufcript  of  my 
Lord  Dyer's  Reports  ,  the  moft  Authentick 
one,  which  was  my  Lord  Cokt's,  and  has  his  own 
hand  to  it  in  fundry  Places  ;  and  by  that  he 
does  often  correft  the  Prints  of  Dyer,  and  fo  al- 
fo he  might  have  done  in  this  Cafe  ;  for  there  all 
thefe  Latin  Words  are  left  out,  there  is  not  one 
of  them,  nor  any  fpace  left  to  put  them  in,  nor 
any  blot  for  their  being  rafed  out,  it  is  an  Addi- 
tion of  the  Publifher,  and  printed  in  another 
letter  than  the  reft  of  the  Cafe  is  ;  'tis  not  in  that 
Book,  which  I  take  to  be  the  trueft  Original  of 
Dyer  :  Befides,  my  Lord  Coke's  Anfwer,  that  it 
was  by  Aft  of  Parliament  makes  an  end  of  all. 
And  truly,  my  Lord,  that  the  Determination  of 
fuch  things  fhould  be  by  Aft  of  Parliament  I 
Ihall  cite  you  one  Authority,  and  I  borrow  it 
from  Mr.  Solicitor,  who  has  mentioned  it  before, 
'tis  Rot.  Pari.  8.  R.  2.  man,  11.  and  it  is  taken 
Notice  of  by  my  Lord  Coke,  who  cites  it  in  his 
4  Jnjlit.  228.  To  which  I  add  alfo  ,  that  the 
Liberties  were  feized,  and  the  Cafe  determined 
in  Parliament  :  There  the  Cafe  was  this,  the  May- 
or, Bailiffs,  and  Commonalty  of  Cambridge,  had 
committed  a  Notorious  Uproar  and  Tumult  ; 
they  had  affaulted  the  Colleges  of  the  Univer- 
lity,  they  had  imprifoned  the  Vice-Chancellor, 
and  fome  of  the  Scholars,  they  had  extorted 
from  them  two  Releafes,  and  a  Bond  of  3,000 
I'ounds  •,  and  after  all  this  great  Uproar  and 
Tumult  a  Writ  went  out,  but  whence   ?  From 


the  Parliament,  and  there  they  are  fummoned 
to  appear,  and  there  they  are  to  fhew  caufe 
why  the  Liberties  fliould  not  be  feized,  as  for- 
feited ;  and  there  upon  full  hearing  it  was  adjudg- 
ed by  the  King,  with  the  full  Confent  of  the 
Lords  and  Commons  in  Parliament,  that  the  Li- 
berties fhould  be  feized  is  forfeited  :  All  this  is 
taken  notice  of  by  my  Lord  Coke.  But  yet,  as 
if  he  thought  it  no:  enough  to  have  faid  all  this 
in  the  Body  of  the  Book,  he  puts  down  in  the 
Margin  of  that  Book  thefe  words,  Nota,  It  was 
done  by  Aft  of  Parliament.  And  that  it  was 
taken,  that  a  Corporation  cannot  be  diffolved  but 
by  Parliament,  I  fliall  cite  your  Lordlhip  Davis's 
Reports,  fol.  1  b.  where  he  fays,  that  neither 
by  the  Surrenders,  nor  by  the  Afts  of  Parlia- 
ment that  gave  their  PoflefTions  to  the  Crown, 
were  thofe  Corporations  diffolved  -,  the  Surren- 
ders did  not  do  it,  and  the  Afts  of  Parliament 
did  not  intend  it. 

But,  my  Lord,  I  fhall  difmifs  this  Point,  for 
indeed  it  will  not  conduce  to  the  Queftion,  which 
is  not.  Whether  a  Corporation  be  furrenderable,  or 
no  ;  but.  Whether  it  be  forfeitable  ? 

Now  there  are  many  things  that  are  renounce- 
ablc,  that  yet  are  not  forfeitable ;  an  Annuity 
pro  ConftUo  impenfo  l£  impendendo  may  be  furren- 
dred,  and  fo  is  Empfon^s  Cafe  in  Dyer,  fol.  2, 
but  it  cannot  be  forfeited  for  Treafon,  'tis  a 
Thing  that  adheres  to  the  Perfon,  and  there  is  a 
Privity  in  it  that  makes  it  not  forfeitable ;  fo  a 
Guardianlhip  in  Soccage,  a  Man  may  renounce  it 
as  well  as  he  may  Executorfhip,  but  they  are  nei- 
ther of  them  forfeitable  ;  and  fo  is  the  Truft  of  a 
Freehold,  and  feveral  other  like  things. 

My  Lord,  as   to  what  Mr.  Solicitor  has  faid. 
That  a  Corporation  may  be  feized,  and  therefore  it 
may  be  forfeited  ;  I  think  certainly  that  is  no  good 
conclufion  at  all.     Thofe  words  of  Seizures  of  the 
Liberties,  and  feizing  into  the  King's  Hands,  he 
has  with  great  Learning  collefted  a  great  many 
Records  about  them,  and  they  make  a  great  found 
at  firft,  but  when  they  are  narrowly  looked  into, 
they  make  nothing  of  Argument  at  all  ;  they  have 
flept  a  long  time,  and  are  but   imperfeftly  re- 
membred  ;  they  may  ferve  to  amufe  People,   but 
when  they  are  confidercd   they  will  fignify  very 
little.     Vet.  Nat.  Br.  fol.  161.    He  diftinguifheS 
there  ("and  every  Body  muft)  between  the  Caufes 
of  the  Seizure  of  a   Franchife    into  the  King's 
Hands,  and    the    Caufes  of  a  Forfeiture  j  and 
there  he  fets  down  feveral  things,  and  then  adds 
Jiude  differentiam  iftorum  ;  fo  that  there  is  a  Differ- 
ence,  and  that  Difference  ought  well  to  be  advif- 
ed  upon.     In  2  Ed.  3.  28  ^  29.  Scrape  gives  the 
Rule,  fays  he,  in   fome  Cafes  a  Franchife  ought 
to  be  taken  into  the  King's  Hands,  and  in  fome 
Cafes  it  ought  to  be  feized  till  a  Fine  be  made  to 
the  King  ;  and  in  fome  Cafes  it  ought  to  be  fore- 
judged ;  and  fo  he  makes  Three  diftinftions.  Now, 
my  Lord,  this  will  anfwer  (as  I  fhall  obferve  by  and 
byj  all  that  Mr.  Solicitor  has  produced  about  Sei- 
fures,  either  by  Aft  of  Parliament,  or  for  a  Fine, 
or  for  a  Diftrefs  for  want  of  an  Appearance.   If  a 
real  Aftion,   there  goes   out  a   Grand  Cape,  and 
there  the  Lands  fhall  be  feifed  into  theKing's  Hands, 
and  that  looks  big  upon  Record ;  but  if  you  come  to 
know  the  meaning  of  it,  'tis  only  that  the  Sheriff 
fliould  return  Iffues  upon  it,   and  that  is  a  very 
litde  thing  •,  the  King  has  no  pretence  to  the  Title 
of  the  Land,   nor  is  the  Suit  Hb  Suit,  but   the 
Party's  :  So  the  feizing  of  a  Bifhop's  Temporali- 
ties, 
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ties  and  the  Lands  of  Priors  Aliens,  and  the 
like.  But  Words  niuft  have  a  reafonable  and 
legal  conltruftion  i  as  when  a  Statute  is  made, 
that  if  a  Man  docs  fo  and  fo  his  Body  fliall  be  at 
the  King's  will,  and  he  fhall  do  with  him  at  his 
Pleafure,  as  in  the  Statute  of  Maintenance,  and 
the  Statute  againft  tranfporcing  of  Money,  tliat 
is  nothing  but  that  he  fliall  forfeit  the  Ufe  of 
his  Body,  and  the  Liberty  of  his  Body,  and  fliall 
be  imprifoned  for  the  Offences. 

All  this  I  fhew,  to  diftinguifli  about  this  word 
Seifure,  and  by  that  diftinftion  to  anfwer  theWeight 
of  all  the  Records  that  Mr.  Solicitor  has  cited. 
Thofe  Seifures  that  were  of  any  Towns,  I  fay,  they 
were  only  till  they  had  made  a  Fine  to  the  King  ; 
and  when  the  King  had  fo  feifed  them,  what  did 
he  do  ?  He  put  in  a  Cvjloi  upon  them,  which  was 
to  keep  them    in  good  Order  ;  he  put  them  into 
a  fafe  Hand,  but  it  was  never  intended  to  fufpend 
or  defl:roy  the  Corporation  :  For  the  Corporation 
went  on  as  it  did  before,   it  might  fue  as  it   did 
before,   and  was  as  liable  to  be  fued  as  before  •, 
it  was  to  put  a  Guard  upon   them,    not  for  their 
Deftruftion,  but  for  their  Prefervation  ;   to  quell 
Infurreclions,  to  keep  Peace  and  good  Order  a- 
mong  them  ;  the  Seifure  of  the  Liberties  was  not 
a  feiflng  of  the  Corporation,    becaufe  a  Corpora- 
tion is  not  a  Liberty,  it  cannot  be  feifed  ;  for  the 
King  cannot  exercife  the  Liberty  of  a  Corporation ; 
the  King  may  feife  the  Mayoralty,  and  the  King 
may  put  in  fuch  a  Deputy,  that  may  be  a  Ciiftos^ 
he   may  feife    the    Sheriffalty,    he    may    feife    a 
Lect,  or  a  Market,  or  he  may  receive  the  Profits 
of  them,  and  execute  by  Deputy   the  Purport  of 
them  :  But  what  can  he  do  when  he  has  feifed  the 
Corporation  ?  can    he  himfelf  be  the    Mayor, 
Commonalty,  and  Citizens,  of  the  City   of  Lon- 
don ?  or  can  he  put  in  any  one   to  be  fuch  Cor- 
poration ?  it  is  not  a  Thing  manurable,  'tis  not  a 
Thing- feifible,  nor  ever  was  feifed  ;  for  the  King 
can  feife  nothing,   but  what  he  can  have  and  ufe 
when  he  has  feifed  it.     And  therefore  all  thofe 
Cujlodes  that  were  put  into  London,  upon  the  fei- 
fing  of  the  Liberties,  were  only  in  the  Nature  of 
the   Lord  Lieutenants,  that  were  to  keep  Order 
in  the  City,   and  prevent  Breaches  of  the  Peace  ; 
but  fl:ill  the  Cuftoms,  the  Courts,  and  the  Ufages 
of  the  City  went  on  as  they  did  before  ;  I  cite  not 
any  Record  indeed  for  it,  becaufe  there  is  no  need, 
\is  fo  well  known  ;  but  if  there  be  any  doubt  of 
it,  we  will  make  it  appear,    that  during  all  thofe 
times  Mr.  Solicitor  fpeaks  of,  who  has   cited   a 
great  many  Records,  and  if  he  can  find  as  many 
more,  yet  ftill  all  along  the  City  was  in  Statu  quo, 
as  to  their  being  a  Corporation  •,  they  did  fue  and 
were  fued,  and  they  did  all  manner  of  Adts   as  a 
Corporation,    which  fhews  that  it  was  not  fo  much 
as  fufpended,   much  lefs  forfeited.     This  is  with- 
out contradidion  very  plain,  during   all  the  time 
of  thofe  Seifures.     If  it  had  been  forfeited  at  all, 
it  muft  have  been  extinft  ;    and    if  there  could 
have  been  a  Judgment  given  againft  it,   it  could 
not  have  been   taken  into  the  King's  Hands,  but 
it  muft  have  been   an    Oufler  of  the  Liberties. 

In  Teherton  there  is  a  Cafe  of  the  King  againft 
Stavcrton,  a  !-:hw  JVarranto  is  brought  againft 
Staverton  for  keeping  a  Court  Leet,  and  a  Court 
Baron,  within  the  Hundred  and  Manor  of /^Tjr- 
field  ;  the  Defendant  difclaims  the  Court  Leet  -, 
as  to  the  Court  Baron,  the  great  doubt  is  whe- 
ther a  S^jjo  IFarranto  can  be  brought  for  it,  it 
appearing  tiiat  he  had  a  Manor  ;  for  that  is  in- 


feparable  to  a  Manor.  For  he  that  has  the  De- 
mefnes  and  Copyholds,  muft  call  his  Tenants  to- 
gether to  do  Suit  and  Service  ;  and  'tis  agreed 
indeed  a  ^^w  Warranto  will  lie.  But  Flemhig 
Chief  Juftice,  and  iv«;z(??- doubted  of  it.  And  in 
that  cafe  Judgment  muft  be,  that  he  fliall  be  ouft- 
ed  of  the  L.iberty,  and  not  that  it  fliall  be  feifed; 
for  the  King  cannot  ufe  it,  and  therefore  'tis  im- 
poflible,  that  it  fliould  be  taken  into  his  Hands  : 
And  fo  'tis,  as  I  faid,  of  a  Bifliop's  Temporalities, 
and  the  Lands  of  Priors  Aliens,  and  the  like  -, 
it  is  a  meer  Perfonality,   and  cannot  be  feifed. 

But  Mr.  Solicitor  fays  a  Corporation  can  com- 
mit a  Crime  :  Truly  I  do  very  much  queftion 
that,  nay,  I  fhall  deny  it  by  and  by  :  But  if 
they  do  coniiiiit  a  Crime,  the  Punifliment  muft 
be  by  other  means  than  a  Forfeiture  ;  and  I  will 
cite  your  Lordfliip  a  parallel  Cafe  :  For  as  I 
faid  before,  a  Corporation  is  an  Ability  or  Capa- 
city like  that  of  a  Denizen,  and  fo  can  no 
more  be  forfeited  than  a  Denizenfliip  can.  There 
is  Vcrfeline  Mannings  Cafe  in  Lane's  Reports,  58. 
and  the  fame  Cafe  is  in  Rolls  i.  Jbr.  195.  in  an 
Office  of  Intrufion,  it  is  there  found,  that  Ver- 
feline  Manning  was  a  Denizen  by  Letters  Patents, 
and  in  the  Letters  Patents  there  was  a  Claufe,  as 
is  ufual  in  Patents  of  Denization,  Provifo,  that 
Verfeline  Manning  the  Denizen  fliould  do  liege 
Homage,  and  that  he  fhould  be  obedient  and  ob- 
ferve  the  Laws  of  this  Realm.  The  Office  finds 
that  he  never  did  Homage,  nor  was  obedient  to 
all  the  Laws  of  the  Realm  ;  and  it  was  urged 
that  confequendy  he  had  loft  his  Denization,  for 
Breach  of  the  Condition.  No,  fays  the  Court 
there,  by  no  means,  this  muft  have  a  reafonable 
Conftruftion,  not  to  take  away  his  Capacity  of 
being  ufed  as  a  Subjeft,  and  fo  fuing  and  being 
fued  ;  but  the  Provifo  is  to  be  interpreted  thus, 
for  his  Non-obedience  of  the  Law  he  fhall  for- 
feit the  Penalties  appointed  by  the  Law  :  So,  I 
fay,  a  Corporation,  if  they  do  offend  the  Laws, 
fliall  forfeit  and  undergo  the  Penalties  appointed 
by  the  L,aw,  but  not  be  difcorporated,  any  more 
than  a  Denizen  undenizened. 

My  Lord,  the  next  Point  that  I  go  upon  is, 
what  I  at  firft  mentioned,  and  that  is  this.  That 
this  ^10  Warranto  is  not  well  brought,  and 
there  can  be  no  Judgment  given  againft  us  up- 
on it,  if  we  fliould  admit  (which  I  do  not)  that 
a  Corporation  is  forfeitable  ;  or  if  I  fliould  grant 
(which  I  do  not  neither,  but  fliall  come  to  that 
afterwards)  that  the  Particulars  affigned  are  caufes 
of  a  Forfeiture. 

Now  this  ^10  Warranto  is  brought  againft  the 
Mayor,  Commonalty,  and  Citizens,  of  the  City 
of  London,  that  is  to  fay,  againft  the  Corpo- 
ration (  for  that  is  die  Corporate  name,  and 
no  Man  fure  is  fo  vain  as  to  think  that  can  be 
the  Chriftian  Name  or  Surname  of  any  natural 
Perfon)  therefore  I  fay  'tis  brought  againft  us  as 
a  Corporation,  and  charges  us,  that  v/e  have 
ufurped  the  Liberty  of  being  a  Corporation,  un- 
der fuch  a  Name,  for  a  Month  before  the  Infor- 
mation brought.  Now,  my  Lord,  I  fay  this  is  im- 
poffible,  and  this  is  repugnant ;  for  the  Queftion 
is  here,  whether  we  are  a  Corporation,  and  that 
is  a  Liberty  to  be  Plaintiff'  and  Defendant  .''  and 
then  comes  Mr.  Attorney,  and  admits  us  to  be 
Defendants  ;  for  he  fues  by  that  name,  and  yet 
the  very  queftion  that  he  does  bring  us  to  difpute 
on  is,  whether  we  are  capa»ble  ol  being  Defend- 
ants, or  no  :  That  is  juft  as  if  he  fhould  have  faid, 

I  have 
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I  have  brought  you  into  Court,  and  you  mud  be 
Defendants,  or  elfe  I  have  brought  you  here  for 
nothing  •,  for  there  is  no  caufe  depending  with- 
out Parties,  Plaintiff  and  Defendant,  and  then  I 
will  affign  for  the  caufe  of  my  Suit,  that  you 
are  no  Defendants  ;  nor  is  it  poffible  for  you  to 
be  Defendants. 

My  Lord,  this  is  plain  reafon  -,  but  I  fhall 
ftrengthen  it  with  great  Authority,  and  that  is  the 
Cafe  upon  a  Writ  of  Error,  out  of  Ireland,  to 
reverfe  a  Judgment  given  in  a  ^<o  Warranto 
againft  the  Corporation  of  Dublin  :  It  is  in  Palmer 
the  firft  Cafe,  and  2  Rolls  fol.  113.  Cff  125.  A 
^io  Warranto  is  brought  againft  Cufack,  and  o- 
ther  Aldermen  of  Dublin,  who  pretended  to  have 
Privileges,  and  a  Guild,  and  to  be  a  Corpora- 
tion, and  this  I  prefume  is  for  their  being  a 
Corporation  ;  for  there  is  a  Curia  advifare  vult  as 
to  the  Corporation,  and  fo  'tis  not  put  in  the 
Cafe,  but  'tis  alfo  brought  for  feveral  Liberties 
that  they  did  pretend  to  claim  ;  as  that  they  only, 
and  none  others,  (hould  fell  and  buy  all  Mer- 
chandizes, and  no  Body  fhould  buy  of  another, 
or  fell  to  another,  but  to  them  j  that  all  Mer- 
chandizes fhould  be  brought  to  their  Common 
Hall,  i^c.  now,  as  to  thefe  Liberties  they  are 
forejudged,  that  the  I,iberties  fhould  be  feifed, 
and  they  oufted ;  as  to  their  being  a  Corporation, 
Curia  advifare  vult ;  fo  the  Cafe  is  in  Palmer  : 
But  in  the  other  Book  in  2  Rolls  115.  it  is  a- 
greed,  if  a  ^w  Warranto  be  brought  to  diflblve 
the  Being  of  a  Corporation,  it  ought  to  be 
brought  againft  particular  Perfons,  for  the  Writ 
fuppofes  that  they  are  not  a  Corporadon  ;  and 
'tis  to  falfify  the  fuppofal  of  the  Writ  to  name 
them  as  a  Corporation.  Now  here  this  Writ,  it 
fuppofes  them  to  be  a  Corporation,  or  elfe  they 
could  not  be  Defendants  ;  and  then  it  comes  and 
falfifys  that  fuppofal,  by  afligning  tliat  they  are 
no  Corporation,  nor  ever  were,  or  if  they  had 
been,  they  had  forfeited  it  ;  and  fo  all  the  Foun- 
dation that  this  Writ  ftands   upon  is  deftroyed. 

In  this  Cafe  of  Cufack  I  am  affifted  further 
with,  a  Report  of  it  in  my  Lord  Chief  Juftice 
Hales's  Book  :  A  Report  of  very  great  Authority 
with  all  Men  of  our  Profeffion,  and  there  he 
fays  expredy,  If  a  ^0  Warranto  be  brought  for 
the  ufurping  a  Corporation,  it  muft  be  brought 
againft  particular  Perfons,  becaufe  it  goes  in 
Difaffirmance  of  the  Corporation,  and  Judgment 
fhall  be  given  that  they  be  oufted  of  the  Cor- 
poration •,  but  if  it  be  for  Liberties  claimed  by  a 
Corporation,  then  it  muft  be  brought  againft  them 
as  a  Corporation. 

Lord  Chief  Juftice.  What  Folio  is  it  in  my  Lord 
Hales's  Book,  Mr.  Recorder  ? 

Mr.  Recorder.  It  is  my  Lord  Hales's  Common 
Place  Book,  which  is  in  Lincoln's  Inn  Library,  fol. 
168.  placito  7.  and  this  is  our  Cafe  diredlly.  If 
you  go  about  to  fay,  our  Corporation  is  forfeit- 
ed, or  muft  be  difTolved,  nay  more  ( as  you  fay 
herej  we  never  have  been  a  Corporation  -,  or  by 
Forfeiture  our  Corporation  is  loft  long  ago, 
then  there  is  nothing  can  come  before  the  Court 
properly,  but  that  J.  S.  and  J.  N.  particular 
Perfons  have  ufurped  to  be  a  Corporation,  when 
they  are  none.  This  Information  is  brought  in 
Difaffirmance  of  their  being  a  Corporation  ;  and 
therefore  there  muft  be  fet  up  fome  Body  capa- 
ble of  being  a  Defendant  in  fuch  a  Suit  ;  and 
who  can  that  be  but  particular  Perfons,  which 
ought  to  have  been  named,  as  they  are  in  that 
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Cafe  ofCufack\?  For  as  Judgment  of  oufter  of  par- 
ticular Liberties,  given  againft  particular  Perfons» 
will  not  bind  the  Body  of  the  Corporation  ;  fo 
the  Judgment,  that  they  are  not  a  Corporation, 
will  not  be  good,  unlefs  it  be  given  againft 
thofe  particular  Perfons  that  ufurp  the  Corpora- 
tion. And  I  do  fay  further,  that  individual  Free- 
men of  London  cannot  pofiibly  be  bound  by  this 
Judgment:  For  they  are  not  here  before  you,  nor 
were  they  ever  lb  ;  for  it  is  the  Corporation  here 
that  is  made  the  Defendant.  And  I  do  not  now 
confider  the  Number  that  make  up  that  Body 
{London's  being  fo  populous  doth  not  alter  the  Cafe) 
for  the  Cafe  is  the  fame,  if  it  were  the  Corpora- 
tion of  ^teenburrougb,  or  any  other  petty  Cor- 
poration. Suppofe  Twenty  Men  be  a  Corpora- 
tion, or  pretend  to  be  a  Corporation,  and  you 
come  to  enquire  by  what  pardcular  means  thefe 
Twenty  Men  pretend  to  be  a  Corporation,  or,  as 
the  Words  of  this  ^to  Warranto  are,  ufurped 
to  be  a  Corporation  •,  you  muft  not  fay  that  they 
are  one,  and  then  fay  that  they  ufurped  it,  for 
'tis  not  the  Corporation  that  ufurps  to  be  a  Cor- 
poration, that  is  impoffible-,  but  it  is  the  particular 
Perfons  that  ufurp  to  be  a  Corporation,  when  in- 
deed they  are  not  one.  A  Corporation  may  ufurp 
a  Market,  they  may  ufurp  a  Leet,  but  they  can- 
not ufurp  themfelves.  In  Townfend's  Book  of 
printed  Precedents  (which  is  a  laborious  thing, 
and  wherein  he  has  coUeded  all  die  Precedents, 
he  could  meet  with,  of  ^uo  Warrantors)  there  is 
but  one  in  all  that  Colleftion,  that  was  brought 
againft  any  Perfons  upon  the  Score  of  being  a 
Corporation  :  And  what  is  that .''  How  was  it 
brought  ?  Not  againft  a  Corporation  that  was, 
but  againft  a  Corporation  that  never  was,  that  is 
to  fay,  a  parcel  of  People,  that  took  upon  them- 
felves to  be  a  Corporation,  when  they  were  not, 
and  that  is  the  fame  fmgle  Precedent  in  Coke's  En- 
tries 527.  tit.  ^0  Warranto.  The  King  againft 
Helden,  and  other  Burgefles  of  Helmfe-j,  for  ufurp- 
ing to  be  a  Corporation,  by  the  Name  of  The 
BurgelTes  of  Helmfle'j.  And  how  does  the  At- 
torney General  there  bring  the  Writ  ?  He  brings 
it  againft  particular  Perfons.  My  Lord  Hobart^ 
who  was  then  Attorney  General,  never  thought  he 
could  have  maintained  his  ^10  Warranto,  or  ex- 
pefted  Judgment  againft  them,  if  he  had  brought 
it  againft  the  Burgelfes  oi Hehnfey  generally,  and 
thenl  have  faid,  that  they  were  no  Corporation  i 
but  he  brings  it  againft  thofe  particular  Perfons, 
and  thereupon  they  come  in  and  difclaim  their  be- 
ing fuch  a  Corporation,  and  the  having  the  other 
Liberties ;  and  the  Judgment  is.  That  of  thofe  Li- 
berties thofe  particular  People  fhould  be  oufted, 
and  fhould  not  intermeddle  with  them. 

Now,  my  Lord,  what  Judgment  can  be  givea 
in  this  Cafe,  that  the  Mayor,  Commonalty,  and 
Citizens,  fhall  not  intermeddle  with  the  being  of 
Mayor,  Commonalty,  and  Citizens?  'Tis  avery 
reafonable  Judgment  that  Helden  and  thofe  par- 
ticular Perfons  Ihould  not  intermeddle  with  fuch 
a  Liberty,  or  be  in  fuch  a  Corporation  ;  but  if 
fuch  a  Judgment  be  given  againft  the  City  here, 
that  would  be  as  much  as  to  fay.  That  you  have 
never  been  what  you  are,  or  you  fhall  never  bs 
what  you  are,  that  is  the  Englifh  of  it. 

And,  my  Lord,  I  am  fure  as  there  never  was 
but  one  ^0  Warranto  that  we  can  find  any  print- 
ed Precedent  of  againft  the  Being  of  a  Corpora- 
tion, fo  that  very  Precedent  is  not  againft  thofe 
that  really  were  fo,  but  particular  Perfons  that 
5  H  ufurped 
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ufurped  to  be  fo.  And  if  you  fearch  all  the  Re- 
cords of  this  Kingdom,  and  all  the  Books  in  all 
the  Offices,  you  will  never  find  any  that  is 
brought  againft  a  Corporation,  for  being  a  Cor- 
poration, upon  pretence  that  they  might  be 
made  none  by  a  Forfeiture  ■,  and  no  Prerogative 
of  the  King  fliall  extend  to  excufe  this,  but  his 
Adion  fhall  abate,  if  it  be  not  right  brought, 
as  well  as  the  Subjecfls,  and  fo  is  Plowd'  Com. 
foL  85. 

Further,  my  Lord,  I  have  another  Authority 
in  this  point ;  and  that  is  in  the  Cafe  of  the 
Corporation  of  Maidenhead,  which  hath  been  fo 
often  cited  by  Mr.  Solicitor,  and  it  is  in  Palmer, 
80,81.  where  it  is  faid.  When  the  Attorney 
General  hath  fuppofed  them  to  be  a  Corpora- 
tion, it  is  not  ufual  to  plead  them  to  be  a 
Corporation  ;  otherwife  if  he  had  queftioned 
them  as  Inhabitants  of  fuch  a  Town,  then  they 
ought  to  enable  themfelves  :  Thofe  are  the 
Words  of  that  Book  ;  and  what  can  be  more 
plain  ?  Here  the  Attorney  General  fuppofes  us 
to  be  a  Corporation,  his  Replication  flies  in  his 
own  Face  ;  and  he  having  fuppofed  it  at  firft, 
he  is  bound  not  to  queftion  us  for  our  being  a 
Corporation  at  any  time  after.  As  to  the  bufi- 
nefs  of  forhfecerunt,  it  is  a  ftrange  and  a  new 
word  that  never  came  into  any  ^0  Warranto  be- 
fore, that  I  knoviv  of  -,  but  we  will  accept  the 
new  Word,  but  not  the  Thing,  and  that  they 
have  forfeited  by  fuch  and  fuch  Afts  :  This  fure 
will  be  very  hard  upon  us  •,  for  if  it  be  a  For- 
feiture, it  muft  relate  to  the  time  of  the  Thing 
done,  to  the  time  of  the  making  the  Ad  of 
the  Common  Council,  to  the  time  of  the  Toll 
levied,  or  to  the  time  of  the  Petition  ;  and  if 
it  do  fo,  it  muft  relate  like  a  Forfeiture  for 
Treafon  ;  it  muft  reach  all  mean  A<fts,  all  the 
Leafes  that  we  have  made  fince  are  gone  -,  all  the 
Judgments  that  we  have  given  in  any  Caufe  are 
coram  non  Judice,  and  void  -,  all  the  Ads  of  the 
Corporation  are  overturned  by  this  Forfeiture, 
and  we  have  been  under  a  vaft  miftake  all  this 
while.  We  have  hud  no  Mayors  nor  Sheriffs, 
•  no  kind  of  Officers,  no  manner  of  regular  and 
legal  proceedings  -,  but  we  have  been  under  a 
great  miftake  ever  fince  this  Money  was  ordain- 
ed or  levied.  We  have  forfeited  all  ;  and  that 
it  is  fo,  is  plain,  becaufe  in  all  ^0  Warranto's 
wherein  Perfons  are  convidled  for  ufurping  of 
Liberties,  there  is  a  Fine  fet  upon  them  for  con- 
tinuing that  Ufurpation,  and  reafon  good  •,  then 
if  it  be  an  Offence  for  continuing  the  Liberty, 
we  muft  be  fined  for  doing  it  ever  fince  the  For- 
feiture, when,  if  Mr.  Attorney  General's  Rule 
be  right,  there  has  been  no  fuch  Corporation  ; 
but  we  ought  to  have  difcontinued  all  our  act- 
ing as  a  Corporation,  and  laid  it  down ;  and  fo 
every  Step  that  we  have  taken  fince  hath  been  ir- 
regular, and  every  Aft  void. 

If  fo  be  an  Adion  be  brought  againft  Baron 
and  Feme,  and  the  Plaintiff  fhould  in  his  Repli- 
cation fay,  they  were  divorced  feveral  years  be- 
fore, has  he  not  undone  all  his  pleading  ?  Here 
then  is  our  Cafe,  Mr.  Attorney  General  admits 
us  to  be  fueable,  and  yet  charges  us  to  have  no 
capacity  to  be  fucd.  I  do  implead  you,  but  you 
have  no  right  to  be  impleaded  ;  here  he  brings 
us  into  Court,  and  when  he  has  brought  us  here, 
he  quarrels  with  us  for  being  here  ;  he  makes 
us  Defendants,  and  then  queftions  whether  we 
ought  to  be  lb  ;  and  fo  his  great  Charge  againft 
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us  is,  that  we  are  what  he  would  have  us  to  be, 
and  what  he  hath  made  us  to  be  ;  for  if  a 
Month  before  the  Information,  the  Corporation 
was  not,  but  the  very  Being  of  the  Corporation 
was  ufurped,  how  come  we  at  the  Month's  end 
to  be  Defendants  ?  Here  comes  a  new  Creation 
interpofed  in  that  time,  and  makes  us  Parties  fue- 
able in  the  Court,  when  by  the  Charge  in  the 
Information  we  were  not  fo  a  Month  before. 

And  then,  my  Lord,  the  Information  is  not 
quite  fo  bad,  but  the  Replication  is  worfe :  Firft 
he  takes  iffue,  that  we  never  were  a  Corporation 
at  all ;  and  the  next  thing  is,  if  ever  you  were  a 
Corporation,  you  have  ceafed  fo  to  be,  becaufe 
you  have  forfeited  it  fo  and  fo  feveral  Years  ago. 
This  is  juft  then  to  put  a  common  Cafe  (and  I 
confefs,  a  very  familiar  one  it  is)  if  I  fhould  bring 
an  Adiion  againft  a  Man,  and  when  he  hath 
pleaded,  I  fhould  by  way  of  Replication  fet  forth, 
there  never  was  any  fuch  Man  as  the  Defendant, 
and  take  IfTue  upon  it  •■>  or,  if  there  were,  that  he 
was  dead  Ten  Years  ago  :  And  yet  this  is  the 
Subftance  of  Mr.  Attorney's  IflTue,  and  his  Re- 
plication. 

My  Lord,  the  Authorities  before  cited  in  PaU 
mer.  Coke's  Entries,  Rolls,  and  my  Lord  Hales's 
Common  Place  Book,  are  not  all  ;  fori  have  fome 
other  that  never  faw  the  Light  in  Print  yet ;  and 
that  is  the  Cafe  of  the  King  againft  Bradwell  and 
others,  Tn«.  i8.  of  this  King.  K^o  Warranto 
was  brought  againft  them  for  ufurping  to  be  a 
Corporation  or  Company  of  Muficians  ;  it  had 
been  a  ftrange  thing,  if  the  Sluo  Warranto  had 
been  brought  againft  that  Corporation,  and  then 
the  Attorney  General  had  faid  they  were  no  Cor- 
poration, nor  ever  were  •,  there  they  did  think 
beft  and  fitteft  to  go  againft  Bradwell,  and  the 
reft,  and  that  by  Name,  and  only  fo,  not  againft 
the  Body  Corporate.  So  in  that  Cafe  of  the  Cor- 
poration of  Worcefter,  which  was  lately  tried  be- 
fore your  Lordfhip  in  this  Court ;  when  the  ^(o 
Warranto  was  brought  againft  fuch  Men  for 
ufurping  to  be  all  Aldermen  and  Common  Coun- 
cil-men 1  if  the  Attorney  General  had  once  called 
them  Common  Council-men,  it  had  been  a  grea'tRe- 
pugnancy  for  him  afterwards  to  fay  that  they  were 
none,  or  if  they  were,  that  that  Privilege  of  theirs 
was  loft  fo  long  ago.  So  in  the  Cafe  of  the  ^o 
Warratito  againft  \.\\e.Ber?nudasComi^zr\y  ;  it  was  a- 
gainft  a  Corporation,  and  againft  particular  Per- 
fons by  Name  both.  Thefe  things  have  been  confi- 
dered,  and  doubtlefs  they  have  gone  on  in  an  ordi- 
nary way.  I  muft  confefs,  I  was  not  privy  to  that 
particular  Cafe  ;  but  by  the  Report  of  that  Cafe, 
which  I  have  feen,  I  have  been  informed  that  the 
Corporation  never  appeared  •,  for  they  faid,  'tis 
not  Senfe  for  us  to  appear  -,  for  it  being  a  Que- 
ftion by  what  Warrant  we  are  a  Corporation,  it 
is  not  we,  fuppofing  us  a  Corporation,  that  do 
ufurp,  but  the  particular  Perfons  that  do  ufurp, 
if  it  be  at  all  ufurped.  Now,  my  Lord,  if  that 
had  been  a  regular  Suit,  no  doubt  but  there 
would  have  been  Judgment  againft  the  Corpora- 
tion, which  there  was  not ;  and  certainly  the  Re- 
plication of  Forfeitures  was  not  good  againft  the 
Corporation,  but  againft  the  particular  Perfons 
only. 

All  Mr.  Solicitor's  Authorities  for  feifing  hold 
true,  if  the  Corporation  would  never  appear  : 
And  what  is  the  Reafon  it  fhould  be  brought  a- 
gainft  J.  S.  and  J.  N.  but  becaufe  Corporations 
do  never  appear  in  fuch  a  Cafe,  in  regard  it  were 
Q  not 
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not  congruous  they  fhould  appear  ?  for  the  ^o 
IFarranto  tnuft  intend  it  fo,  that  they  were  not  a 
Corporation  in  Being,  by  implying  a  Forfeiture. 
Then  fay  I,  no  Judgment  at  all  can  be  given 
upon  this  fcore  -,  Non  admittitur  exceptio  ejiifdem 
ret,  cujus  petitur  dijfolutio  ;  a  Man  (hall  never  be 
admitted  to  controvert  that  to  be  in  Being,  which 
he  himfelf  defires  fhould  be  deftroyed,  and  fo  has 
allowed  it  to  be.  Shall  Mr.  Attorney  be  admit- 
ted to  deny  the  Suppofal  of  his  own  Writ  ?  And 
truly  I  think  I  might  very  well  leave  this  part  of 
the  Cafe,  and  this  Point,  to  Mr.  Attorney  Gene- 
ral himfelf;  for  if  he  will  have  any  thing  to  be 
anfwered  by  us,  he  muft  maintain  us  to  be  a  Cor- 
poration capable  of  anfwering  ;  and  fo  I  have  rea- 
fon  to  expedt,  that  againft  his  own  Replication  he 
will  be  pleafed  to  fupport  the  Being  of  our  Cor- 
poration, and  fo  dilmifs  us  hence. 

My    Lord,    I  have  done  with  this  Point,  and 
now  I  come  to  the  Replication,  which  indeed  is 
a  kind  of  a  new  Sluo  Warranto  •,  for  it  brings  in 
new  Matter,   and  therein  they  do  charge  Two 
Forfeitures  ;  the  one  is,  by  reafon  of  the  Abufe 
of  the  Marker,    the  other  is,  by  reafon  of  the 
Petition.     My  Lord,  I  fhall  anfwer  both  of  them. 
That  we  were  feifed  of  the  Market,  that  is  plead- 
ed, and  that  is  agreed :   That  we  were  feifed  of 
Tolls,  and  were  to  have  reafonable  Tolls,   that  is 
agreed  too  :  That  there  is  a  Cuftom  in  London  to 
have  Common  Councils,    and  that  this  was  by 
Common  Council,  is  agreed  -,   all  this  is  agreed 
by  the  Demurrer  :  That  this  Toll  (though  by  the 
way  I  muft  confefs,  and  will  agree  with  Mr.  Soli- 
citor, that  it  is  not  properly  to  be  called  a  Toll ; 
for  a  Toll  is  only  for  Goods  fold  -,  and  when  they 
are  fold,  in  Recompence  for  the  Officer's  Atten- 
dance for  theTeftification  of  the  Contrails,  and 
the  Entring  them  in  their  Books ;    but  I  agree, 
this  is   not  fuch  a  Duty  for  Goods  bought  and 
fold,  but  itj  is  for  the  Accommodation  of  Per- 
fons  repairing  thereunto  for  their  Stalls  -,  and,  if 
I  would  call  it  by  any  particular  "Word,  I  had  ra- 
ther call  it  Stallage  than  any  thing  elfe  ;    it  is  for 
thofe  Accommodations,  which  we  have  been  at 
vaft  Charge  in  preparing  and  providing,  and  for 
the  Maintenance  of  requifite  Officers,   and  for 
the  cleanfing  of  the  Markets.     Now  Mr.  Solici- 
tor objedls.  That  we  cannot  prefcribe  for  a  Toll 
uncertain,  and  he  cites  the  Cafe  of  Murage,    and 
the  like  ;  and  fo  I  muft  confefs,  where  Murage  is 
granted,    'tis  commonly  a  thing  certain  -,    fo  is 
Pontage,  and  the  like  ;    but  I  believe  (if  I  had 
thought  that  it  would  have  been  a  Point  infifted 
upon)  I  could  have  brought  you  Inftances  where 
Murage,  and  fuch  like  things,  have  been  grant- 
ed in  general,  and  they  would  have  been  ancient 
ones  indeed :  And  there  is  a  Neceffity  for  it  in 
fome  Cafes ;    for  when  a  Town   will  repair  its 
Walls,  the  Charge  may  be  greater  or  lefs,  as  the 
particular  Accidents  may  be,    and  fo  perhaps  a 
certain  Duty  would  not  do  it.     When  a  Wall  is 
to  be  built,  there  the  Duty  may  be  certain  ;  but 
•when  it  is  built,  to  keep  it  in  Repair,  the  Duty 
of  Murage  may  be  uncertain,  according  to  the 
Charge  ;  and  if  the  Cafe  be  not  fo,  it  will  come 
litde  to  our  Purpofe,   which  is  a  Duty  upon  a 
great  and  a  continuing  Charge.     I  will  name  him 
fome  things  that  he  muft  agree,    and  I  know  he 
will  grant,    are  uncertain,  as  Pickage  and  Stall- 
age, which  are  Duties  for  picking  in  my  Earth 
to  dig  Holes  for  the  Pofts  of  Stalls  to  be  fixed 
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in :  Now  there  can  never  be,  nor  ever  was,  any 
circumfcribing  in  thofe  matters  ;  for  Circumftan- 
ces  in  every  of  thofe  cafes  mufl:  govern  it.  If  I 
have  Occafion  for  my  Stall  to  ufe  a  Foot  of 
Ground,  one  fort  of  Sum  is  ncceflTary  -,  if  ten 
Feet,  another  Sum  ;  it  ought  to  be  equal  indeed, 
but  it  could  never  be  good,  if  it  were  limited  to 
a  Sum  certain  ;  and  in  ail  Grants  that  ever  were 
of  Pickage  and  Stallage,  they  were  never  reduced 
to  a  Certainty ;  and  thofe  are  things  too  that  re- 
late to  a  Market. 

And  fo  I  take  it  to  be  for  Keyage,  Anchorage, 
and  the  like  ■,  for  when  there  are  Pofts  or  Places 
for  Ships,  to  which  they  may  be  fixed,  the  Own- 
er of  the  Port  may  have  a  Compenfation  for  that, 
but  that  muft  needs  be  uncertain,  according  to 
the  Circumftances  •,    if  a  Ship  be  bigger  or  lelfer, 
if  a  Ship  ftay  a  Month  or  a  Day,  it  is  not  fit  the 
fame  Rate  ftiould  be  paid  ;  nor  is  it  ufually  grant- 
ed by  particular  Words,    Co.  Entr.  535  £s?  526, 
Placif  4.  The  King  againft  the  City  of  London  for 
the  Water-Bailage,  and  other  things.  They  plead- 
ed only  a  Right  in  general,  and  do  not  fay  what 
the  Particulars  were  ;   and  yet  one  of  the  things 
demanded  in   the  S^uo  Warranto,  was,  as  I  faid, 
the  Water-Bailage  ;    which,   fure,    if  any  thing 
ought  to  be  certain,  that  ought.     In  that  Cafe  it 
was  good  Pleading  •,  though  I  think  I  could  fay 
more  againft  it  than  this  thing,  that  is  in  the  na- 
ture of  Stallage  •,    fo  that  all  that  Mr.  Solicitor 
hath  built  upon  that  muft,  I  think,  needs  vanifli. 
My  Lord,  I  do  not  think  but  London  ought  to 
be,    and   is   as  much  under  the  Obedience   and 
Correftion  of  die  King,  as  any  City  ;  but  yet  I 
believe,  in  thefe  Cafes  of  their  Cuftoms,  you  will 
give  that  AJlowance  and  Indulgence  to  it,    that 
all  your  Predecefibrs  have  done,  which  is  greater 
than  they  have  given  to  any  other  Corporations 
in  the  Kingdom,  and  that  becaufe  it  was  London. 
That  there  ftiould  be  fuch  a  thing  as  a  Foreign 
Attachment,  I  think,  is  hardly  allowed  in  other 
Places  ;    I  am  fure,  I  have  known  it  denied  in 
fome,  that  aContradt  in  Writing  ftiould  be  equal 
to  a  Book-Debt  ;  that  a  Feme  Merchant  ftiould 
fue  or  be  fued  without  her  Husband  ;    or  if  he 
be  named,  he  Ihould  be  only  named  for  Con- 
formity.   You  take  Notice,  that  London  is  a  Port 
Town,    and  that  Men  that  trade  there,   fome- 
times  go  beyond  Seas,  and  in  their  Abfence  their 
Wives  trade  by  themfelves,  and  perhaps  carry  on 
diftind:  Trades  while  they  are  here  ;  and  lb  they 
may  do  in  other  Places,  may  be  ;    but  only  for 
the  fake  of  London  do  you  take  Notice  of  thefe 
things  there,  and  not  elfewhere.    Their  Penalties, 
that  are  fued  for  in  their  Courts,  a  great  many 
of  them  are  fuch  as  would  not  be  well  maintain- 
ed in  other  Courts,  or  in  any  other  Place  ;  and 
yet  they  are  maintained  there,   as  namely.  That 
their    Penalties  Ihould  be    fued  for    before  the 
Mayor  and  Aldermen,  when  the  Benefit  of  them 
goes  to  their  Ufe  ;  and  yet  that  is  allowed  in  the 
Eighth  Report,    notwichftanding  the  grand  Ob- 
jeftion,  that  they  are  in  fome  fort  Judges  and 
Parties,  Rolls  2.   p.  Ahr.  Tit.  Prefcription,  Let- 
ter H.  Fol.  266.  N".  2.  ^f?  3.  The  City  of  London 
may  prefcribe  to  have  a  Court  of  Chancery  in 
London,  of  matters  tried  in  the  Sheriffs  Court, 
though  fuch  a  Court  cannot  be  granted  by  the 
King's  Letters  Patents  ;  but  the  Mayor  and  Ci- 
tizens of  2'ork  cannot  prefcribe  for  fuch  a  Court, 
becaufe  it  were  very  dangerous  that  fuch  petty 
Corporations  ihould  have  fuch  Courts.     And, 
5  H   2  what- 
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whacfoevcr  is  faid  by  my  Lord  Hobart  in  his  Re- 
porrs,  63.  I  do  affirm,  there  is  no  Aft  of  Parlia- 
ment that  eredls  a  Court  of  Chancery  in  London^ 
or  the  Cinque- Ports.  If  Mr.SoHcitor  had  ftrugled 
with  me  about  the  Being,  or  not  Being  of  tiiat 
Ad  of  Parhament,  I  would  have  agreed  with 
him,  that  there  was  no  fuch,  fooner  than  fome 
that  he  fays  are  none.  The  Cuftoms  of  London 
have  been  upheld,  and,  I  muft  confefs,  I  think  that 
is  very  fl range,  even  againft  the  general  "Words 
of  an  Ad  of  Parliament,  2  Inft.  20.  A  Gaoler 
in  London  may  permit  his  Prifoner,  that  is  in  Exe- 
cution, to  go  at  large  with  a  Battoon  in  any 
Place  within  their  Juriidiclion,  and  it  is  noEfcape. 
And  fo  is  Plozvdens  Com.  3  6.  A  Citizen  of  Lon- 
don may  fet  up  one  Retale  Trade,  though  he  was 
bred  to  another,  notwithftanding  of  the  Statute 
50  of  the  Queen.  And  for  a  general  Rule  take 
that  that  is  faid  in  Palmer  542.  thofe  of  London 
may  prefcribe  againft  a  Statute  ;  and  the  Reafon 
is,  becaufe  their  Liberties  are  confirmed  by  Sta- 
tute, and  other  Towns  are  not.  In  Rolls  Rep. 
I  P.  105.  Sprike  againft  Tenant,  my  Lord  Coke 
being  then  Chief  Juftice,  fays.  We  take  notice 
of  the  Cuftoms  in  our  Courts,  and  other  Courts 
in  JFeJltninfler-Hall,  and  in  London.  Fleetwood, 
Recorder  of  London  fays  a  very  ftrange^  thing 
in  I  Leon  284.  HoUinJhead^s  and  Kings  Cafe,  and 
in  4  Leon  182.  that  the  King's  Courts  ought  to 
take  Notice,  that  thofe  of  London  have  a  Court 
of  Record  ;  for  if  a  ^lo  Warranto  iflues  to  the 
Juftices  in  Eyre,  it  does  not  belong  to  them  of 
London  to  claim  their  Liberties  j  for  all  the  King's 
Courts  have  Notice  of  them.  And  truly  I  have 
been  informed,  I  mean  by  Copies  of  Records, 
that  when  the  Juftices  in  Eyre  came  to  the  Tower^ 
this  was  a  Privilege  allowed  to  them,  they  were 
not  bound  to  fet  forth  their  Liberties,  as  others 
were. 

My  Lord,  I  think  this,  as  it  is  pleaded,  is  a 
Duty  very  juftifiable,  and  very  well  payable,  by 
virtue  of  this  Cuftom.  I  do  agree,  as  I  faid,  a 
Toll  is  properly  for  Goods  fold,  and  this  is  a 
Cuftom  for  the  Accommodation  of  thofe  that 
brought  Goods  to  be  fold  ;  and  it  is  like  that 
I  Leonard  218.  my  Lord  Cobhains  Cafe,  a  Duty 
paid  for  the  Standing  in  the  Cellar  ;  and  there 
that  is  held  to  be  good.  In  Rolls  2  p.  of  the 
Abridgment,  123,  Letter  5.  Hie kman^'s  Ca.k,  the 
Lord  of  a  Manor  may  prefcribe  to  have  the 
Eighth  Part  of  a  Bufliei  of  Corn  in  Four  Buftiels 
that  are  brought  to  the  Market  within  the  Manor, 
in  the  name  of  the  Toll,  and  that  is  for  Stallage 
only,  for  it  is  faid  there.  Whether  it  be  fold  or 
not.  And  in  the  fame  Book,  fol.  265.  the  City 
of  Dublin  fet  forth,  that  they  are  Owners  of  the 
Port  of  Dublin,  and  that  they  maintained  Perches 
in  the  faid  River,  to  dircft  the  Ships  in  the  deep 
Channel,  and  that  they  kept  the  Key  and  the 
Crane  ;  and  therefore,  in  Confideration  of  that, 
they  prefcribed  and  demanded  Three  Pence  in 
the  Pound  for  all  Merchandizes  in  the  faid  Port, 
and  it  was  held  good.  Now  I  agree  Toll- 
through,  that  can  not  be  prefcribed  for  fimply 
and  generally  -,  but  by  Toll-through  I  mean,  as 
you  know,  for  pafTing  and  repaffing  through 
only,  and  not  for  ftaying.  But  yet  even  that 
may  be  prefcribed  for  too,  in  Confideration  of 
repairing  a  great  Highway,  or  a  very  foul  Way, 
or  maintaining  a  Bridge,  and  the  like.  And 
therefore,  if  our  Confiderations  here  be  as  good, 
then    we    maintaining  thofe    great  Places   may 
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prefcribe  for  this  Duty,  as  for  paffing  through 
the  Streets,'  though  it  were  no  Market. 

There  is  a  famous  Cafe  reported  in  Rolls  i  p. 
Fol.  1.  y  44.  and  it  is  in  2  Bulftrode,  and  alfo 
in  Moor  ;  it  was  the  Cafe  of  the  Bell-man  of 
Litchfield  :  A  Prefcription  is  made,  that  the  Cor- 
poration of  Litchfield  hath  a  Market,  and  they 
ought  to  repair  the  Way  to  it,  and  to  appoint  a 
Bell-man  that  fhould  fweep  the  Market-place  -, 
and  that  for  this  the  faid  Bell-man,  time  out  of 
mind,  had  taken  of  thofe  that  brought  Corn  to 
the  faid  Market,  and  opened  their  Sacks  to  fell,  a 
Pint  of  Corn,  if  butaBufhel  or  under;  if  more, 
a  Quart.  So  that  if  it  were  opened  and  not  fold, 
yet  he  was  to  have  that  Duty,  and  that  Prefcrip- 
tion was  adjudged  to  them  by  all  the  Judges, 
and  yet  it  does  not  appear  there,  whether  the  re- 
pairing that  Way  coft  them5  s.  or  5,000  /.  and  yet 
by  Intendment  they  would  not  account  it  un- 
reafonable,  though  it  might  have  been  urged  it 
was  very  unequal  ;  if  they  could  take  a  Pint  for 
that  which  was  under  a  Buftiel,  perhaps  they 
would  take,  by  that  means,  half  of  what  the 
Party  bought ;  but  if  there  were  Fifteen  Buftiels, 
they  had  but  a  Quart,  and  this  was  objedled  as 
to  the  inequality  of  it  ;  and  yet  they  all  pafled 
over  that  by  a  reafonable  Intendment,  and  would 
not  deny  the  Prefcription  to  be  good.  And  the 
Cafe  of  Cranage  in  Dyer,  and  the  Cafe  of  21  //.  7. 
16.  are  admitted  to  be  good  Law,  where  the 
Town  of  Gloucejler  prefcribed  for  a  Toll  of 
Boats  pafllng  by  the  River  near  the  Town. 

Now,  my  Lord,  for  ours,  there  was  very 
great  reafon  to  induce  it,  the  great  Alterations 
that  were  made  in  London  by  the  Fire  ;  and  it 
was  not  the  firft  Time  that  London  was  burnt  : 
And  if  there  fliould  be  War,  and  fo  great  Altera- 
tions and  Confufions,  there  were  great  caufe,  that 
the  City,  that  lays  out  great  Sums,  and  muft  be  at 
fuch  a  publick  Charge,  fhould  not  beLofers  by  it. 

And  we  do  fet  forth  more  than  they  do  in 
the  Cafe  of  Litchfield,  that  we  provided  the  Mar- 
ket-places at  our  own  charge  -,  and  if  they  will 
ufe  them,  they  muft  expefl  to  pay  fome  compen- 
fation  for  it ;  that  we  do  keep  Ofiicers,  and  pay 
them  for  cleanfing  and  keeping  Order  in  the  Mar- 
kets :  And  above  all  that,  we  provide  Standings 
and  Stalls,  and  fuch  Accommodations,  and  that  I 
am  fure  is  a  Provifion  no  Lord  of  a  Market  is 
bound  to  make,  unlefs  he  will ;  and  therefore  the 
Market-people,  that  are  accommodated  by  it,  have 
great  reafon  to  pay  for  it  ;  and  we  pay  all  the 
Taxes  for  the  Market-places,  for  the  Ground  is 
ours ;  and  that  is  not  alledged  in  the  Pleading  in- 
deed, but  it  muft  be  implied,  becaufe  we  pay 
the  Taxes,  and  they  that  have  the  Standings  are 
not  liable  to  pay  the  Taxes  :  And  fo  is  the 
Judgment  in  Rolls,  2  p.  238.  and  the  2d  Abr. 
289.  And  in  the  Cafe  of  Cufack  Juftice  Dodder- 
idge  fays,  that  the  redeeming  of  one  Fair  from 
the  Abbot  of  Wejl?ninjler  coft  the  City  of  London 
8,000/.  for  he  had  a  Fair  at  IVeJlminJler,  and 
a  Market  for  Forty  Days,  and  that  during  that 
time  no  Sale  fhould  be  in  London,  or  the  Places 
adjacent  -,  and  a  great  Rate  it  was,  if  it  were  fo. 
The  Meafure  of  a  Toll  is  according  to  my  Lord 
Coke  2  Injl.  58.  when  the  thing  demanded  for 
Wares  or  Merchandifes  does  fo  burthen  the 
Commodity,  that  the  Merchant  cannot  have  a 
convenient  Gain  by  trading  therewith  ;  and 
thereby  Trade  is  loft  or  hindred,  then  it  is  an 
evil  Toll.  But  here  indeed  the  Market-people 
Q  are 
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are  better  accommodated  than  ever  they  were  -.and 
Trade  is  fo  far  from  being  difcouraged,  as  that 
it  is  increafed,  as  is  implied  in  the  Replication  ; 
for  it  is  faid,  we  receive  5,000  /.  a  Year,  which 
if  it  were  fo  unequal,  would  not  certainly  be  paid, 
nor  could  be,  if  there  were  not  great  Trade  there. 
So  that  the  Increafe  of  Trade  is  the  thing  com- 
plained of  in  this  ^(o  JVarranto.  And  the  Truth 
of  it  is,  I  have  examined  and  looked  into  the 
Fa6t:  of  thefe  things,  and  there  is  nothing  in  this 
By-law,  but  what  was  really  anciently  paid,  ex- 
cept only  in  one  Inftance,  whether  it  were  6  d. 
or  no,  that  was  paid  when  a  Cart  was  drawn  by 
Two  Horfcs,  which  now  is  but  4  d.  and  if  we 
have  increafed  the  Toll,  which  I  doubt  whether 
it  be  fo  or  no,  it  is  only  in  a  very  trifle. 

Now,  my  Lord,  this  Cafe,  I  think,  is  a  ftrong- 
er  Cafe  tlian  that  in  5  'Rep.  the  Chamberlain  of 
London^  Cafe  ;  there  is  no  Confideration  of 
Stalls,  or  cieanfing  the  Place,  but  only  they  had 
an  OfRcer  to  fearch  and  view,  and  that  was  a 
new  Appointment  of  their  own  ;  they  could  not 
prefcribe  for  it,  but  it  was  thought  a  Penny  was 
a  reafonable  Recompence,  and  the  Subjeft  had  a 
Benefit  by  it ;  and  if  he  would  bring  his  Cloth 
to  London  to  be  fold,  he  fhould  come  thither  to 
have  it  viewed,  and  give  a  Recompence  for  it. 
Now  London  is  all  Market  indeed,  every  Shop  is 
a  Market  ;  and  it  hath  been  well  faid  of  the 
Judges  feveral  times  in  lyefiminfter-HaU,  that 
London  is  the  Market  of  all  England;  and  there  is 
never  an  Acre  in  England^  but  is  the  better  for  that. 

As  to  the  Impofition  upon  Coals,  that  is  but 
an  Inducement  ;  and  an  Inducement  is  never  to 
be  relied  upon  ;  it  is  not  to  be  ftood  upon  -,  and 
Mr.  Solicitor  did  very  honourably  decline  it,  and 
did  not  make  any  thing  of  it,  nor  trouble  the 
Cafe  with  it. 

When  the  City  did  make  this  A&  of  Common 
Council,  they  did  confult  with  their  Counfel  for 
matter  of  Law,  and  with  their  Officers  and  Fel- 
low Citizens  for  matter  of  Faft,  and  did  adjuft 
thefe  Rates,  and  enaded  them  to  be  paid,  they 
being  reafonable  ones,  and  according  to  the  an- 
cient Ufage  ;  but  if  they  were  miftaken,  it  will 
be  no  caufe  for  you  to  give  Judgment  againft 
them,  for  many  other  Reafons  :  As  firft,  you 
cannot  judge  this  to  be  unreafonable.  I  have  not 
heard  one  word  faid,  that  this  is  an  unreafona- 
ble oppreffive  Toll.  Here  is  Money  levied  ; 
what  then  ?  If  it  be  a  reafonable  Sum,  it  is 
not  fo  great,  it  does  not  deferve  the  name  of 
Oppreffion.  I  fay,  it  is  not  fo  great  an  Op- 
preffion,  if  they  fhould  have  been  miftaken  in  the 
Form  of  inftituting  the  levying  of  it  ;  if  they 
might  have  done  it  under  their  Common  Seal, 
and  now  they  have  done  it  without  that  by  A61: 
of  Common  Council.  Nay,  it  does  not  deferve 
that  you  fliould  judge  it  unreafonable  ;  you  can- 
not do  it  here,  for  the  Confiderations  are  meri- 
torious, and  equivalent  to  it,  the  great  Charge 
they  were  at  in  building,  and  they  ftill  daily  are 
at  in  cieanfing  and  repairing,  and  providing 
Stalls.  But  however,  the  Cafe  is  not  fo  difclofed 
here,  that  you  can  judicially  determine  this  to  be 
an  unreafonable  Toll ;  according  to  the  Rule  in 
Coke's  Magna  Chart  a  222.  the  Toll  of  a  Mar- 
ket need  not  be  certain  ,  only  it  muft  be 
reafonable  ;  and  what  fhall  be  deemed  reafon- 
able the  Judges  muft  determine,  if  it  come 
judicially  before  them.  So  fhall  reafonable  Cu- 
ftoms,  and  reafonable  Fines,  and  reafonable  Ser- 
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vices,  and  reafonable  Time  to  remove 
and  the  like,  they  muft  be  judged  by 
cretion  of  the  Jufticc-s  upon  the  true 
the  Cafe  before  them.  Now  this  Cafe  muft  have 
all  its  Circumftances  ftated  and  agreed  by  De- 
murrer, or  found  by  Verdid.  And  fo  is  4  Rep. 
27.  b.  and  Hobart  135.  and  174.  as  in  the  Cafe 
of  Copyholders  Fines,  the  Quality  and  Yearly 
Value  of  the  Land  muft  appear,  or  elfe  there 
cannot  be  Judgment,  whether  it  be  reafonable 
or  no.  In  the  19  th  Report  fol.  3.  ts?  Croke  Car. 
1 96.  where  the  Queftion  was.  Whether  the  Lord 
of  a  Manor  might  aifefs  two  Years  and  an  half 
Value  of  Copyhold  Lands,  according  to  the 
Rack-Rents  for  a  Fine  upon  Surrender  and  Ad- 
rhittance,  and  upon  Nonpayment  to  enter  for 
the  Forfeiture  -,  as  fuppofe  Land,  it  be  rented  at 
20  /.  a  Year,  here  is  50  /.  demanded  for  Admit- 
tance ;  there  it  appeared  judicially  that  it  was  un- 
reafonable ;  and  fo  it  was  adjudged,  becaufe  the 
Value  was  certain.  But  who  can  here  fay,  whe- 
ther the  providing  of  Markets  cofts  5  s.  or  500  /.'' 
it  is  not  eftimable.  Perhaps  we  have  overbought 
all  thefe  Tolls  that  they  call  unreafonable  •,  we  a- 
ver  it  to  be  reafonable,  the  Demurrer  agrees  it  to 
be  fo,  and  you  muft  intend  it  to  be  fo,  unlefs  the 
contrary  be  fet  forth  clearly  in  its  Circumftances  •, 
for  he  that  will  have  a  Forfeiture,  muft  fhew  the 
Circumftances  to  make  it  out. 

My  Lord,  another  thing  is  this,  to  anfwer 
Mr.  Solicitor  in  that  point :  I  fay,  an  unreafona- 
ble By-law  is  no  reafonable  Caufe  or  Colour  for 
forfeiting  a  Corporation,  admitting  it  to  be  unrea- 
fonable, though  I  grant  it  not.  My  Lord  Hobart 
in  A'orm  and  Staps  Cafe,  Hob.  211,  fays,  that 
though  power  to  make  Laws  is  given  by  fpecial 
Claufes  in  all  Incorporations,  yet  it  is  needlefs  ; 
for  that  is  included  by  Law  in  the  very  Aft  of  In- 
corporating. For  as  Reafon  is  given  for  the  natu- 
ral Body  for  the  governing  of  it,  fo  Bodies  Cor- 
porate muft  have  Laws  as  a  Politick  Reafon  to 
govern  them.  Reafon  is  a  Faculty  in  them  as 
'tis  in  a  man,  and  may  err  ;  and  therefore  fays  he. 
If  the  King  do  grant  Letters  Patents  of  Incorpo- 
ration to  Perfons,  and  he  doth  thereby  make  Or- 
dinances and  By-laws  himfelf,  they  are  fubjeft  to 
the  fame  Conllruftion  and  Rule  of  Law,  as  if 
they  were  made  afterwards  by  the  Corporation. 
For  the  King  can  no  more  make  an  unreafonable 
By-law  than  a  Corporation  -,  but  if  the  King  do, 
fliall  that  affeft  the  Corporation,  and  make  the 
Corporation  void  by  way  of  Repugnancy,  or 
an  inftantaneous  Breach  of  Condition  ?  No,  it 
fhall  not.  And  therefore  as  they  may  receive  un- 
reafonable Rules  from  the  King,  without  defeat- 
ing of  the  Corporation,  or  having  their  Being 
thereby  vacated  ;  fo  they  may  make  unreafonable 
By  laws'  without  the  fame  Danger  of  deftroying 
the  Corporation.  The  Cafes  are  very  many, 
wherein  By-laws  have  been  judged  unreafonable  ; 
the  truth  of  it  is,  there  is  a  great  Misfortune  in 
the  penning  and  making  of  thofe  By-laws  •,  by 
fome  Means  or  other  there  is  fomething  difcerned 
that  ftill  proves  an  Exception  to  it,  as  we  fee  in 
the  Cafe  of  the  Carmen  and  the  Woodmongers  ; 
their  By-law  was  made,  and  re- made,  and  cor- 
refted  again  and  again,  before  it  could  be 
made  to  hold  Water  in  this  Court.  So  in  the 
Taylors  of  Ipfwicb's  Cafe,  and  Bradnox's  Cafe, 
which  was  here  lately.  All  thefe  have  been  ad- 
judged void  ;  but  what  then  ?  In  all  thefe  Cafes 
it  was  never  faid,  Hereby  your  Corporation  is  de- 

ftroyed, 
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ftroycd,  you  have  erred  in  making  a  By-law,  and 
therefore  you  have  loft  your  being  of  a  Corpora- 
tion. Befides,  if  there  were  but  a  Colour  for  it, 
and  it  were  any  thing  tolerable,  furely  that  were 
enough  to  make  us  cxcufable  in  fuch  a  matter.  If 
it  has  been  received,  as  we  agree  it  has,  the  Offi- 
cers are  TrefpafTers,  every  individual  of  them 
are  fueable,  and  any  man  may  bring  his  Aftion 
againft  them.  But  they  that  come  to  the  Market, 
think  not  fit  to  complain  ;  if  they  did  not  like 
the  Market,  they  would  not  come  at  all ;  and  if 
they  did  not  like  the  Payment,  they  would  not 
come  neither  ;  and  there  is  no  levying  of  any 
thing  unlels  they  do  come. 

Now,  my  Lord,  I  will  admit  the  levying  and 
the  receiving,  and  yet  I  fay  this  is  no  Forfeiture  ; 
for  here  is  a  Miflake  of  Law,  or  a  Miftake  of 
Fadt,  by  Colour  whereof  Money  is  received  : 
This  by  no  Means  will  work  a  Forfeiture  of  a 
Corporation  ;  for  at  that  rate  every  Penalty  that 
has  been  levyed  by  a  By-law  will  be  adjudged  a 
Levying  of  Money  without  Law,  and  fo  forfeit 
the  Corporation  ;  which  has  not  been  done  in  o- 
ther  Cafes  of  By-laws,  and  thofe  much  worfe  than 
this ;  becaufe  moft  of  thofe  By-Laws  were  made 
for  levying  Money  upon  Men  for  exercifing  a 
Trade  ;  and  'tis  much  more  to  fay  that  you 
fhould  levy  fuch  Sums  of  Money  upon  eveiy 
ftroke  of  honeft  induftry,  whereby  a  Man  gets 
his  Livelyhood,  than  that  you  fhall  pay  fo  much 
for  your  Accommodation  in  my  Ground  for  the 
better  vending  your  Goods.  This  hath  been 
held  good  in  fome  Cafes,  but  in  others  it  hath 
been  held  naught ;  and  this  hath  all  been  received 
and  levyed  to  the  Ufe  of  the  City  too,  and 
fo  'tis  a  levying  of  Money,  whereby  they  have 
a  great  Advantage  ;  nay,  'tis  worfe  llill,  becaufe 
it  is  impofed  by  Force,  and  recovered  by  Force  : 
but  here  'tis  a  voluntary  Penalty,  no  Force,  no 
Compulfion,  only  the  being  removed  from  their 
Standings,  no  other  Penalty,  no  Imprifonment, 
or  the  like  ■,  but  if  you  do  not  like  the  Conditi- 
ons, you  may  be  gone  :  I  defire  you  to  walk 
out  of  this  Market,  if  you  don't  like  the  Price  of 
the  Provifions  ;  and  to  be  gone  from  the  Stall, 
if  you  don't  like  the  Price  of  the  Standing.  We 
were  not  bound  to  provide  thefe  Stalls  for  you, 
but  having  provided  them,  if  you  don't  like  them, 
you  may  leave  them  -,  in  other  cafes,  the  Man 
is  imprifoned,  and  fued  by  Aftion  for  the 
Penalty  ;  here  at  any  time,  if  you  don't  like,  you 
may  be  gone. 

My  Lord,  I  am  very  confident,  if  this  be 
fo,  that  all  Monies  levyed  by  a  Corporation 
without  Law  are  Forfeitures,  or  where  the  Law 
is  miftaken  ;  then  I  dare  boldly  affirm,  that  we 
never  were  a  Corporation  two  Months  fince  Lon- 
don was  London  ;  but  by  virtue  of  fome  old  fleep- 
ing  By-law  or  other,  that  has  been  fet  on  foot. 
Monies  have  been  levyed,  which  perhaps  will  not 
be  in  ftri&iefs  allowed  good  :  And  if  all  thefe 
had  been  Forfeitures,  we  had  been  in  a  flrange 
Condition,  not  one  Month  or  two  fhould  pafs  o- 
ver  us,  but  we  had  forfeited  it,  and  never  can 
there  be  perhaps  a  Month  to  the  end  of  the  World, 
but  we  fliould  ftill  be  forfeiting.  And  what  is 
faid  of  us,  may  be  faid  of  any  other  Corporation 
that  happens  to  make  By-laws.  And  I  am  fure  in 
former  times  there  were  Monies  levied  with  a  wit- 
nefs,  I  mean  not  the  late  times  of  Rebellion  only, 
but  an  hundred  years  ago,  ftrange  Exorbitances 
of  th^t  nature  were  committed  by  London  and 


other  Corporations  ;  then  they  went  by  way  of 
Information,  but  never  was  it  thought  that  it  could 
affedl  the  Being  of  a  Corporation  :  If  it  fhould 
do  fo,  I  do  not  know  whither  it  will  go  at  laff. 
The  greater  or  the  lefTer  Sum  is  not  that  that  will 
difference  the  Law.  Is  it  a  Forfeiture  to  receive 
5,000/..''  Why  is  it  not  a  Forfeiture  to  receive 
500  /.?  Why  not  to  receive  5  j.?  Why  not  to  re- 
ceive 5  d.  ?  No  bounds  can  be  fet  for  that,  if  it 
be  a  TranfgrefTion  of  the  Law  -,  here  is  a  Tort 
and  a  Wrong  done  by  your  By-law,  that  you 
have  levied  5  d.  and  therefore  all  this  great  In- 
heritance of  London,  this,  that  is  the  greatefl  In- 
heritance of  the  Kingdom,  is  forfeited  for  a 
Trifie,  upon  three  half  pence,  or  a  Basket  of  Eggs. 

Nay,  my  Lord,  to  go  further,  I  fay,  if  this 
be  a  Forfeiture,  I  fay  'tis  only  a  Forfeiture  of 
the  Market ;  nay,  not  fo  much  neither,  'tis  only 
a  Forfeiture  of  the  Toll :  my  Lord,  I  cannot  but 
once  more  mention  that  excellent  Notion  of  my 
Lord  Hobarty  That  the  Power  of  making  By- 
laws is  included  in  the  Aft  of  the  Corporation  ; 
for  as  Reafon,  fays  he,  is  given  to  a  natural  Body 
to  govern  it,  fo  a  Politick  Body  muft  have  Laws, 
as  its  Reafon,  to  govern  it.  Now  then  the  mak- 
ing of  thefe  Laws  is  but  the  exercife  of  that  Rea- 
fon, declaring  the  Mind  of  the  Corporation,  for 
the  direftion  of  the  Officers  of  it,  what  to  do, 
and  what  to  take  -,  and  'tis  but  like  the  Mind  of 
a  Man  that  direfts  his  hand  what  to  do.  Tor 
this  is  not  like  the  Duty  of  Stallage,  that  re- 
lates to  the  Publick,  and  relates  alfo  to  fome- 
thing  that  before  they  had  no  Intercft  in ;  but  on- 
ly relates  to  the  Adminiftration  of  a  private  pro- 
perty, and  diredts  the  manner  of  that  Admini- 
flration.  They  are  Lords  of  the  Market,  and 
that  is  cafua!  to  them,  it  is  not  necefTary  for  them 
fo  to  be.  If  any  Corporation  bid  their  Officers 
levy  fo  much  Money  •,  fuppofe  they  bid  them  take 
more  Toll  than  is  due,  or  levy  more  Money  for 
Rent  than  is  due  for  the  Land,  why  this  might 
be  looked  upon  as  a  great  Breach  of  Trufl  and 
Encroachment  :  They  fhould  have  had  but  6  d. 
and  they  took  7  d.  and  this  done  by  A6t  of  Com- 
mon Council,  which  is  their  way  of  expreffing 
their  mind  ;  yet  furely  it  would  be  no  Forfeiture, 
becaufe  the  Land  is  their  own,  and  the  Admini- 
ftration of  it  belongs  to  them  only  in  point  of 
Intereft  and  Property.  Suppofe  a  Gentleman  has 
a  Market,  and  his  Reafon,  which  is  his  By-law, 
as  my  Lord  Hobart  fays,  puts  him  upon  taking 
of  Toll,  but  he  does  a  little  miftake  the  Law  or 
the  Cuflom,  he  bids  his  Servant  take  fo  much, 
which  perhaps  may  be  too  much  for  Toll ;  does 
this  deflroy  his  Capacity  of  fuing  and  being  fued  ? 
You  may  as  well  fay  fuch  a  particular  Per- 
fon  fhall  not  plead,  or  be  impleaded,  if  he  do 
fo  and  fb.  Nay  this,  if  he  were  a  Denizen, 
does  not  forfeit  his  Denization,  and  yet  a  Deni- 
zen is  as  perfeftly  a  Creature  of  the  King's  as  a 
Corporation  is.  It  is  Bafilicon  Dor  on,  it  is  the 
Bounty  and  Kindnefs  of  the  King  to  one  born  out 
of  his  Dominions,  to  give  him  the  capacity  of  a 
Subjeft,  to  fue  and  be  fued,  and  the  like,  which 
cannot  be  forfeited,  even  for  breach  of  Conditi- 
ons in  the  Letters  Patents  of  Denization.  For 
this  is  within  Verfellin  Mannings  Cale  ;  if  he  does 
not  obferve  the  Laws  of  the  Land,  'tis  true,  he 
muft  be  punifhed  for  it,  but  he  fhall  not  be  unde- 
nizen'd. 

My  Lord,  there  is  a  Statute,  which  I  think  is 
a  moft  plain  Declaration  of  the  Law  in  this  Cafe, 

and 
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and  'tis  the  Stat,  of  Weji.  i.  cap.  31,  Some  call 
it  the  30ch,  becaufe  they  differ  in  the  numerating 
and  heading  of  the  Chapters,  'Tis  the  Statute 
concerning  thofe  that  take  Outrageous  Tolls  in 
Market-Towns.  The  Statute  fays,  Le  Roy  prendra 
la  Franchifi  def  March  en  fa  Maine.  The 
King  fhall  feize  the  Franchife  into  his  own 
Hands.  My  Lord  Coke  in  his  Comment  upon 
that  Statute  fays,  he  fhall  feize  the  Franchife  of 
the  Fair  or  Market,  till  it  be  redeemed  by  the 
Owner,  that's  all.  But  this  is  intended,  fays  he, 
upon  an  Office  to  be  found  ;  for  in  Statutes  all 
Incidents  fhall  be  fupplyed  by  Intendment. 

Now  in  the  ^10  Warranto  that  was  brought 
againft  the  Corporation  of  Maidenhead  in  Pal- 
mer's Reports,  there  is  this  very  cafe.  That  Cor- 
poration took  an  outrageous  Toll,  too  much 
Toll,  or  that  that  was  not  juftifiable,  for  going 
over  their  Bridge.  Yet  it  was  fo  far  from  being 
imagined  that  this  fhould  be  a  Forfeiture  (and 
yet  the  Cafe  is  the  fame,  let  any  Man  diftinguifh 
it  that  can)  that  it  was  a  Queftion  whether  the 
Market  was  forfeited,  or  no,  as  you  may  fee  in 
that  Book,  fol.  82.  And  there  'tis  faid  by  Dod- 
deridge,  and  at  laft  it  was  agreed  by  all  the  Court, 
that  it  fhould  be  a  Forfeiture  only  of  the  Toll, 
and  not  of  the  Market.  And  I  defire  that  that  Fo- 
lio may  be  noted  by  your  Lordfhip,  and  that  you 
will  pleafe  to  look  into  what  is  faid  in  that  Cafe ; 
for  'tis  debated  before,  and  it  feemed  as  if  they 
would  have  forfeited  the  Market  by  it,  but  not 
the  Corporation  ;  and  yet  that  was  not  forfeited 
neither.  And  to  this  I  will  apply  that  Rule  that 
Mr.  Solicitor  himfelf  did  mention,  Fiiniatur  in  eo 
quo  peccat.  You  have  offended  in  the  Toll, 
therefore  you  fhall  fufier  in  the  Toll,  not  in  the 
Market,  to  be  fure  not  in  the  Corporation.  For 
if  it  were  that,  it  fliould  affeft  the  Market,  it 
would  be  becaufe  it  hath  fome  relation  to  a  Mar- 
ket, as  a  Toll  hath  ;  but  how  can  this  poffibly 
affeft  or  touch  the  Corporation  ?  The  Statute  in- 
deed goes  thus  far,  and  fays,  Whofoever  fhall 
take  outrageous  Toll  fhall  forfeit  the  Market  ; 
but  then  fhall  we  come  and  add.  Whoever  fhall 
take  outrageous  Toll,  fhall  forfeit  his  Capa- 
city of  holding  a  Market,  or  any  thing  elfe  ?  Do 
they  complain  of  us  for  taking  the  Legiflative 
power  upon  us,  and  therefore  we  fhall  forfeit  our 
Corporation,  when  the  Statute  it  felf  has  appoint- 
ed the  Punifhment,  and  fays  only,  the  Market  fied  in  the  Pleading,  and  I  hope  it  is  very  jufti 
fhall  be  forfeited,  and  fo  make  a  new  Law  them-     fiable  ;  if  it  were  but  excufable,  'tis  enough.  Tha' 


feiture  of  the  Corporation  ?  You  fhall  forfeit  a 
Court  of  Pypowders,  if  you  forfeit  your  Market, 
becaufe  'tis  incident  to  it,  and  dependent  upon 
it,  and  fubjefb  to  what  Dangers  the  Market  it 
felf  is  fubjedt  to  ;  but  the  Being  of  a  Corpora- 
tion, nothing  can  tranfcend  that.  To  be  fure 
what  is  incident  to  it,  cannot  tranfcend  it  j  'tis  but 
a  Subjedt  to  that  which  is  fuperior. 

For  example  fake,  my  Lord,  I  will  cite  you  a 
Cafe,  whicli  is  the  Cafe  of  the  City  of  London 
too  about  the  Meafurage  of  Coals.  It  b  Sir  Ju- 
lius Cefar\  Cafe,  i  Leon  106.  And  I  choofe  to 
cite  that  Book  ;  for  though  it  did  not  come  out 
with  yourLordihip's  Authority,  yet  my  late  Lord 
Chancellor  gave  this  juft  Account  of  it.  That  it 
was  one  of  the  befl  of  our  later  Reports.  Sir 
Julius  Cefar  iibeiitd  in  the  Admiralty  againft  the 
OfHcer  of  the  City  for  meafuring  Coals  upon  the 
Thames.  Fleetwood  came  to  the  Bar,  and  pray- 
ed a  Prohibition,  and  Edgerton  the  Solicitor  on 
the  other  fide  complained,  that  the  Mayor  of 
London  did  take  a  Fine  for  this  Meafurage,  and 
made  an  Office  of  it  ;  and  this  he  conceived  was 
Extortion  fwhich  is  the  thing  complained  of  here 
in  fo  many  words)  and  being  upon  the  Thames^ 
fhould  be  puniflied  in  the  Admiralty.  As  to  that 
the  Judges  replyed.  By  no  means;  and  Wrey  and 
Gawdey  faid.  If  it  be  Extortion  in  the  Mayor, 
there  is  no  remedy  for  it  in  the  Court  of  Admi- 
ralty, but  in  the  King's  Courts,  and  it  fhall  be 
redrefTed  here  in  a  ^<o  Warranto  fays  Gawdey, 
'Tis  true,  a  i^^o  IVarranto  might  well  have  been 
brought  for  redreffing  that  Extortion,  but  it  could 
not  mean  thereby  that  the  Corporation  fhould  be 
dilfolved  :  And  that  it  was  fo  underftood  is  moft 
plain  -,  for  accordingly  a  ^10  Warranto  is  brought. 
You  have  it  in  Cokeys  Entries  fol.  5^^.  and  536. 
placit'  4.  And  die  City  of  London  appeared  and 
pleaded,  and  prefcribed  to  it  ;  and  thereupon 
the  Attorney  General  that  then  was,  my  Lord 
Coke  himfelf,  was  fatisfied,  and  confefTed  their 
Title,  and  Judgment  was  given  for  them  ;  and 
fince  it  hath  been  held  good,  and  they  have  en- 
joyed it  in  peace  •,  and  this  I  hope  is  a  good  Ex- 
ample for  Mr.  Attorney  to  follow  in  this  Cafe. 

My  Lord,  I  come  now  to  that  part  which  I 
come  leaft  willingly  to,  I  mean  that  of  the  Peti- 
tion -,  and  that  which  I  have  to  fay  in  it,  is  this, 
my  Lord  :    Firfllfay,  That  this  Petition  is  jufti- 


felves  ?  Statutes  arc  fuppofed  to  be  penal  enough 
of  themfelves,  and  all  penal  Statutes  are  to  be 
taken  equitably  as  to  the  Penalty,  and  not  flretch'd 
beyond  the  Letter.  And  wherever  a  Statute  in- 
flifts  a  Penalty,  and  fays  you  fhall  forfeit  fo  much, 
as  my  Lord  Hobart  fays,  the  Common  Law  fhuts 
up  the  Negative,  that  you  fhall  forfeit  no  more. 
How  then  is  it  poffible  we  fhould  forfeit  that, 
which  if  it  were  forfeitable  at  all,  is  not  within 
the  provifion  of  this  Law  ? 

'Tis  true,  as  Mr.  Solicitor  hath  faid  in  the  Book 
of  Affifes  that  he  cited  in  Vet.  Nat.  Brev'  161. 
it  is  faid  you  fhall  forfeit  in  the  cafe  of  a  Mif-ufer 
(where  the  Liberties  are  not  depending  one  upon 
another)  only  the  Liberty  that  is  abufed  ;  but 
how  that  can  be  applied  for  him  I  underfland 
not,  for  nothing  can  be  more  flat  and  plain  againfl 
him  :  If  fb  be  we  fhould  forfeit  our  Toll  or  our 
Market,  be  it  fo  ;  nay,  if  we  fhould  forfeit  our 
Liberty  of  having  a  Common  Council,  what 
then  ?  how  is  it  polTible  to  bring  it  up  to  a  For- 


Thac 
it  is  juftifiable  to  petition  the  King  in  our  NecefTi- 
ties  and  Extremities,  is  plain  from  what  my  Lord 
Hobart  fays,  fol.  220.  He  fays  it  was  refolved  by 
the  Court  in  Renbam^  Cafe,  that  it  was  lawful 
for  any  Subjed  to  petition  to  the  King  for  a  Re- 
drefs,  in  an  humble  and  modeft  manner  :  For  as 
'tis  there  faid,  Accefs  to  the  Sovereign  mufl  not 
be  fhut  up  in  cafe  of  the  Subjeifts  DiftrefTes.  Now 
the  Common  Council  are  not  lefs  privileged  than 
any  other  fure,  but  rather  more  in  this  kind  of 
Addreffing  and  Petitioning  :  I  cannot  tell  what 
Crime  to  make  of  this,  there  is  [o  much  alledged 
againfl  us. 

I  did  very  well  obferve  truly,  and  would  al- 
ways obferve  and  remember  in  all  fuch  Cafes, 
what  my  Lord-Keeper  here  faid  to  your  Lord- 
fhip, That  Council  jhould  not  fo  much  fpeak^  As 
if  they  ivould  abet  the  Guilt  of  their  Client ,  ratbir 
than  advocate  for  their  Innocency. 

My  Lord,  if  the  Words  themfelves  that  are  al- 
ledged are  not  Words  that  are  unlawful  to  be  de- 
livered 
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But,  my  Lord,  to  take  off  the  edge  of  this  Bu- 
finefs,  I  fliall  beg  leave  to  read  to  your  L-ordlTiip 
a  Speech  of  the  King's,  made  the  6th  of  March 
following,  and  therein  there  are  thefe  Words,  ne 
further  Frofeaition  of  the  Plot. 

My  Lord,  let  any  man  read,   and   fpell,  and 
fee  how  in  fubftance  the  Words  in  our  Petition 


livered  or  fpoken,  then  all  this  that  they  are  dref- 
ffd  up  with  of  the  Intention  to  cenfure  the  King, 
and  to  bring  him  into  didike  with  his  People,  all 
that  muft  go  for  nothing,  and  are  not  to  weigh 
in  the  Cafe,     Now  the  Words  are  thefe  :  nat 


there  was   a  Prorogation,  and  by  means  of  this^ 
there   being    depending  fo    many   Itnpeachments   of 


Lords  and  others,  and  Bills  in  the  Parliatnent  in 
both  Houfes,  zvhich  could  not  be  perfe5led  any 
where  but  there,  the  Profecution  of  the  PiiUick 
Jiiflice,  and  the  making  Provifions  neceffary  for 
the  Prefervation  of  his  Majejly  and  his  Prote- 
fiant  SuhjeSis,  received  an  Interruption,  Now, 
my  Lord,  I  conceive  thefe  Words  are  not 
Words  that  in  thqmfelves  are  unlawful,  and 
for  that  your  Lordfbip  will  be  pleafcd  to  confider 
our  Plea ;  I  need  not  repeat  it,  you  have  it  be- 
fore you  :  If  they  are  in  Senfe  and  Subftance  the 
fame  Words  that  have  been  fpoken  by  the 
King,  and  the  Lords  and  Commons  in  Parlia- 
ment -,  he  that  will  not  be  fatisfied  with  that  Au- 
thority, will  not  be  fatisfied  with  any.  Then  what 
do  we  fay  ?  We  fay  that  the  Profecution  of  the 
publick  Juftice  received  an  Interruption  ;  Does 
not  the  King  fay  fo,  and  more,  in  his  Speech, 
we  have  fet  forth,  wherein  he  recommends  it 
to  both  Houfes,  that  Juftice  may  be  done  ? 
What  is  the  meaning  then  but  this  ?  If  the  fur- 
ther Profecution  of  the  Offenders  goes  not  on, 
Juftice  is  not  done  ?  and  fo  we  fpeak  but  the 
King's  Words.     We  fay  they  are  not  tryed,   or 


differ  from  the  Words  of  the  King,  making  thofe 
Laws  neceffary  for  the  Security  of  himfelf  and  the 
Kingdom,  and  this  fpoken  the  6th  of  March, 
when  this  very  Petition  now  complained  of  was 
prefented  in  January  or  February  before,  and  there 
was  no  Parliament  between.  No  Man  will  fay, 
that  there  were  Laws  fufficient  for  the  Security  of 
the  King  and  Kingdom,  when  the  King  himfelf 
fpeaks  of  the  Neceflity  of  making  iuch  :  So 
then,  thofe  Laws  that  were  preparing  received  an 
Interruption.  The  Lords  were  not  tried,  is  not 
that  an  Interruption  of  Juftice  ?  fince  they  could 
be  tried  no  where  elfe,  as  muft  be  granted  ;  and 
the  King  recommends  it  to  them  as  not  done, 
but  neceffary  to  be  done.  So  the  King  faid  be- 
fore, and  fb  it  is  implied  here.  There  is  no  fuch 
thing  faid  in  the  Petition,  'that  the  King  did  in- 
terrupt Juflice,  and  the  Proceedings  of  the  Parlia- 
ment :  It  is  an  Inference  and  a  Confequence  made 
by  Wit  and  Art ;  not  that  the  King  did  interrupt, 
or  intend  to  interrupt  Juftice,  but  it  fays,  by 
the  Prorogation  of  the  Parliatnent  the  publick  Ju- 
flice received  an  Interruption. 

My  Lord,  fuppofe  at  that  time  there  had  been 


they  were  not  tryed,  they  themfelves  complain  of    a  Peftilence  here,  and  the  King  had  been  as  much 


it  to  this  day  ;  and  therefore  Juftice  did  receive 
an  Interruption.  I  am  confident,  without  refledli- 
on,  that  Honourable  Perfon  my  Lord  Danby  in 
this  point  hath  faid  Words  much  more  liable  to 
exception,  though  truly  Words  that  I  believe  de- 
ferve  no  Rebuke.  He  has  complained  that  Ju- 
ftice was  not  done  in  his  Cafe,  becaufe  he  was 
not  tryed,  and  that  when  he  defired  to  be  tryed 
too  ;  but  his  Liberty  taken  away,  and  he  forfeited 
that  which  was  dearer  to  him  than  Lands  or 
Honours,  his  Health,  whereby  he  endangered 
his  Life,  and  loft  all  the  Comforts  of  Life.  If 
it  were  lawful  for  him  to  fay,  as  certainly  it  was, 
That  Juftice  was  not  done  in  his  Cafe,  why  might 
not  tlie  City  fay  fo  ?  Either  thefe  Lords  ought  to 
be  condemned,  or  they  ought  to  be  acquitted  ; 
'tis  hard  to  fay  Juftice  is  done,  when  they  lie  fo 
long  in  Prifon,  and  are  not  either  acquitted 
or  condemned. 

Then  we  fay  this.  That  the  making  Provifion 


refolved  to  meet  his  two  Houfes  as  they  him,  but 
by  reafon  of  the  Peftilence  he  were  necefTitated 
and  forced  to  make  a  Prorogation  •,  then  there 
comes  fuch  a  Petition  from  the  City  and  fays. 
That  by  reafon  of  this  Prorogation  thofe  Bills 
that  were  depending  did  not  pafs,  and  the  publick 
Juftice  received  an  Interruption  :  W^hat  is  the  Of- 
fence of  this  ?  'Tis  all  true.  If  there  be  Bills 
depending,  and  Impeachments,  that  can  no  other 
where  be  tried,  they  do  receive  Interruption  by 
a  Prorogation.  Can  any  Man  fay  this  is  falfe  ? 
The  charge  in  the  Replication  is,  That  we  did 
falfly  and  7nalicioufly  fay,  what?  that  which  is  true, 
and  that  which  the  King  had  faid  before,  and 
that  which  the  Lords  and  Commons  faid  after 
him.  That  till  thofe  things  were  done  they  were  not 
fafe  ;  and  thofe  things  as  yet  were  not  done. 

My  Lord,  there  is  this  further  in  it,  the  Pe- 
tition is  fet  forth  in  hcBC  verba ;  and  therefore  I 
may  take  any  thing  out  of  it  to  explain  it,  and 


for  the  Prefervation  of  the  King's  Perfon  and  of    reftore  it  to  it  felf  ;  for  this  indeed  is  a  very  re 
'  ■    ^       '^        "  •  ■  -  ■     -        -  •  ftrained  conftruftion  of  the  Petition. 

It  fays,  when  this  Interruption  by  the  Proro- 
gation was  receiv'd,  that  the  King  for  urgent 
Caufes,  and  very  good  Reafons,  did  prorogue  the 
Parliatnent.  It  is  his  Prerogative  to  do  fo  ;  and 
God  forbid  but  he  fhould  have  it.  I  think,  witl> 
out  doubt,  we  fhould  be  more  at  a  lofs  for  wane 
of  that  Prerogative  than  we  can  by  the  ufe  of 
it  :  it  is  mine,  and  I  believe  every  good  Man's 
Opinion,  that  that  Prerogative  is  very  neceffary 
and  profitable  for  us  all  ;  but  it  is  the  confequence 
of  it  that  this  Interruption  of  Juftice  is  received  i 
nay,  we  are  fo  far  from  faying  that  the  King  did 
interrupt  Juftice,  or  intending  it,  that  we  fay,  we 
do  hope  the  King's  gracious  Intentions  were  only 
to  make  way  for  the  better  Concurrence  of  his 
Majefly  and  his  Parliament.  The  King  does,  for 
great  Caufes,  and  beft  known  to  himfelf,  who  has 
the  Prerogative,  prorogue  the  Parliament ;  where- 
by 


his  Proteftant  Subjefbs  received  an  Interruption 
To  this  part  we  give  this  Anfwer  :  We  fet  forth. 
That  there  were  Bills  depending  in  the  Parliament 
for  this  Purpofe,  and  that  is  agreed  to  us  by  the 
Demurrer  ;  and  that  thefe  Bills  could  not  pafs 
into  Laws,  any  more  than  the  Lords  could 
be  tried  but  in  Parliament.  Why  then  if  it 
be  fo,  that  the  matter  cannot  be  done,  nor 
provifion  made,  but  (as  that  Proclamation,  that 
iffued  for  the  Fall,  faid,  and  as  the  AddrefTes  of 
both  Houfes  for  the  Baft  do  fay  )  by  the  BlefTing 
of  God  upon  the  Counfels  of  King  and  Parlia- 
ment i  if  thefe  Counfels,  or  the  King  and  his 
Parliament  are  interrupted,  this  is  not  done.  To 
make  fuch  an  high  Crime  of  this  I  do  not  un- 
derftand  •,  I  would  not  be  thought  to  fpeak  any 
thing  to  juftify  that  which  is  really  a  Crime  ;  but 
this  is  that  I  fay,  'Tis  not  in  Law  unlawful  for 
us  to  petition   the  King,    or   addrefs  to   him  : 
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by,  as  a  meer  Confequence,  not  as  the  King's  In- 
tention, thepublick  J ujlice is  interrupted -.Nzy,  this 
we  affirm  was  with  a  good  Intention  in  the  King, 
that  he  might  the  better  be  enabled  to  concur  with  his 
Parliament,  as  is  fet  forth  in  the  Petition.  Can 
there  be  any  thing  more  properly  faid  ?  'Tis  the 
greateft  Juftification  of  the  Prorogation  that  can 
be.  The  King  has  prorogued  the  Parliament  : 
What  to  do  ?  Why  Juftice  hath  in  View  received 
an  Interruption,  but  not  in  the  Intention  of  the 
King.  We  know  what  the  Meaning  of  it  is,  and 
fo  we  fet  forth  in  our  very  Petition,  it  is  to  gain 
timey  that  he  may  the  better  concur  with  his  Parlia- 
ment. It  is  a  great  Commendation  of  the  King's 
Purpofe,  inftead  of  charging  him  with  Injuftice, 
that  he  did  refolve  to  concur  with  his  Parliament 
for  fuch  Ends,  and  accordingly  did  prorogue  the 
Parliament. 

Now  the  Attorney  General  hath  put  in,  that  it 
was  ea  intentione  ;  there  is  the  Sting  of  the  Bufi- 
nefs  to  put  in  thofe  Words,  to  make  that  which 
we  may  lawfully  fpeak,  of  it  felf  to  be  an  Of- 
fence ;  but  truly  that  fignifies  juft  nothing  :  It 
can  never  hurt  a  thing  that  is  true  •,  it  has  great 
Authority  in  it,  if  it  be  applied  to  a  thing  that  is 
unlawful  ;  but  if  in  fubftance  it  be  true,  and  the 
thing  it  felf  juftifiable,  thofe  Words  make  no- 
thing in  the  Cafe  ;  and  I  think  I  need  not  argue 
that  Point,  but  refer  my  felf  to  the  great  Cafe 
that  was  in  IVeJlminJler-hall  -,  and  that  is  the  Re- 
verfal  of  the  Judgment  given  in  this  Court  a- 
gainft  my  Lord  Hollis,  which  was  a  Reverfal  in 
Parliament  ;  and  is  printed  in  the  laft  Impreffi- 
on  of  Mr.  Juftice  Coke'%  Reports  by  order  of  Par- 
liament, and  there  they  explode  all  the  Notion  of 
ea  intentione,  and  this  Bufinefs.  A  man  fpeaks 
Words  that  he  might  fpeak  in  Parliament  (though 
I  know  not  whether  he  might,  or  no )  but  the 
great  thing  is,  if  words,  that  in  themielves  are 
tolerable  to  be  fpoken,  be  fpoken,  you  fliall  not 
come  and  fay  they  were  fpoken  with  an  ill  In- 
tention ;  though,  as  I  fhall  fhew  by  and  by,  this 
hath  a  kind  of  Fatality  in  it,  and  that  is  this,  that 
it  is  done  with  an  ill  Mind  by  a  Corporation  that 
hath  no  Mind  at  all. 

Mr.  Attorney  General.  Juft  now  you  faid  it 
had  a  Mind,  and  Reafon  was  its  Mind. 

Mr.  Recorder.  I  faid  as  my  Lord  Hobart  fays, 
that  a  By-law  to  it  is  a  Mind,  as  Reafon  is  to  a 
Man,  but  it  hath  no  moral  mind.  My  Lord, 
then  I  fay,  the  Citizens  of  London  were  indeed 
at  that  time  under  great  Confternation,  by  rea- 
fon of  the  Confpiracies  that  had  been  difcovered 
in  Parliament,  and  in  the  Courts,  of  Juftice  ;  and  it 
had  been  declared  by  the  late  Lord  Chancellor,  at 
the  Trial  of  the  Lord  Stafford^  which  your  Lord- 
fhip  may  very  well  remember.  That  London  was 
burnt  by  the  Papijls ;  and  therefore  it  was  no  wonder 
that  they  were  defirous  that  themfelves  and  the  King- 
dom Jhotild  be  put  into  great  Security  againfi  thofe 
Enemies.  This,  my  Lord,  I  confefs  is  a  tender 
point,  and  I  would  not  fpeak  a  Word  in  it  with- 
out a  Law-  book  to  back  me.  I  remember  that 
my  Lord  Hobart  fays,  that  Zeal  and  Indigna- 
tion are  fervent  Paffions.  The  City  of  London 
had  great  Indignation  againft  the  Papifts  for  this 
Confpiracy  againft  the  King  and  Kirigdom,  and 
the  Religion  eftablifhed  by  Law.  There  was  no 
Difaffedlion  in  the  City  at  this  time,  when  this 
Petition  was  made  fure,  and  I  wonder  that  any 
Man  fhould  fay,  that  knows  London,  and  was  ac- 
quainted with  it  then,   and  looks  upon  this  Peti- 
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tion,  which  pafTed  netmne  contradicente,  that  tl.ey 
had  fuch  an  Intention  as  is  infinuated  ;  and  pray 
let  him  read  the  Names  of  the  worthy  Aldermen 
that  then  fat  upon  the  Bench,  and  the  other  Names 
of  the  Common  Council-men  then  prefent,  and 
then  let  him  fay,  if,  without  Refle6tion,  the  King 
have  more  loyal  Subjeds  in  the  City  of  London 
than  thefe  Men  were.  And  do  you  think  if  there 
had  been  in  it  any  Sedition,  or  any  of  thofe  ill 
Qualities  that  make  up  the  ill  Adverbs,  which  are 
joined  to  it  in  the  Replication,  not  one  of  all 
thofe  loyally  difpofed  Men  would  have  fpoken 
againft  it  ?  But  alas,  all  of  it  pafied  nemine  con- 
tradicente. 

My  Lord,  I  fay,  that  if  the  matter  of  it  be 
juftifiable,  as  I  think  it  is,  then  all  thefe  Words 
will  fignify  nothing,  if  there  were  never  fo  many 
more  of  them :  And  the  prefenting  and  carrying 
of  it  to  the  King,  that  is  no  Offence,  that  is  not 
fo  much  as  pretended  to  be  one.  And,  my 
Lord,  I  think  it  a  very  harlh  Tranflation  of 
the  Word  into  Latin,  when  the  Petition  fays. 
That  the  Parliament's  Proceedings,  or  the  pub- 
lick  Juftice,  received  an  Interruption,  to  put  that 
word  of  Objlru^ionem  in  •,  truly  I  think  a  better 
Word  might  have  been  found  to  exprefs  the  fofc* 
Expreflion  in  the  Petition  ;  and  they  need  not 
have  put  that  hard  violent  Word  Objlruclionemy 
when  to  make  Englifh  of  it  they  tranflated  it  In- 
terruption. 

But,  my  Lord,  they  do  admit,  I  fay,  that  the 
making  and  prefenting  of  it  to  the  King  is  not 
the  Offence  fo  much  as  the  publifhing  of  it,  by 
which  it  is  expofed  to  many  others  befides.  Nowr 
to  excufe  that,  the  Anfwer  we  give  is  this  ;  and 
'tis  that  which  will  carry  a  very  reafonable  Ground 
of  Juftification  in  it  :  Certain  Citizens,  that  were 
private  Men,  had  petitioned  the  Common  Coun- 
cil, and  thereby  they  were  importuned  to  make 
known  the  Defires  of  the  City  to  the  King,  and 
it  was  reafonable  to  make  known  to  thofe  Citi- 
zens what  the  Common  Council  had  done,  to  pre- 
vent falfe  Rumours,  which  we  knew  were  rife 
enough  in  thofe  Days ;  and  to  Ihew  that  there 
was  nothing  ill  in  it,  we  did  print  it.  And  'tis 
alfo  all  driving  at  the  Common  Intereft,  at  the 
King's  Safety,  the  Prefervation  of  the  Church 
and  the  Government  eftabliflied :  All  this  they 
did  defire  might  be  known  to  thefe  Citizens,  and 
all  others  that  enquired  about  it ;  and  therefore 
they  printed  it,  to  evidence  that  there  was  nothing 
of  ill  intended  in  it.  And  I  do  wonder,  I  mufh 
confeis,  that  this  Objedtion  of  the  publifhing  of 
this  Petition  fhould  be  fo  much  infifted  upon  ; 
for  they  fay,  that  the  Mayor,  Commonalty,  and 
Citizens  of  the  City  of  London  did  it ;  and  fay  not 
any  thing  of  the  Common  Council,  that  they  did 
print  it :  Now  they  that  did  vote  it,  knew  it  with- 
out  printing  ;  and  'tis  alledged  in  the  Pleadings, 
and  confelled  by  the  Demurrer,  that  the  Mayor, 
Commonalty,  and  Citizens  of  London,  that  is,  the 
Corporation,  confifts  of  above  50,000  Men,  which 
cannot  well  be  intended  otherwife.  Why  then, 
here  is  a  Petition  that  is  agreed  to  be  well  enough 
lodged  as  to  the  Perfons  that  voted  it,  it  being  the 
Liberty  of  the  Subje<5t  to  petition  ^  and  if  this 
had  been  only  prefented  to  the  King,  though  it 
had  been  by  thofe  50,000  Men,  nay,  if  it  had 
been  by  10,000  Men,  who  had  been  the  Corpo- 
ration, it  had  been  well  enough,  fo  it  had  not 
been  printed,  but  only  kept  private  to  them- 
felves :  Why  then  'tis  very  ftrange,  that  what  is 
5  I  known 
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known  to  all  London,  ib  great  a  Part  of  the  King' 
dom,  fhoLiid  be  lawful,  but  it  fhould  be  heinouf- 
Jy  unlawful  to  fend  the  News  of  it  further.  It 
went  further  than  the  City  of  London ;  and  there- 
fore 'tis  fuch  an  Offence  as  fhall  be  a  Forfeiture  of 
the  Corporation.  My  Lord,  there  is  the  Cafe  of 
Lake  and  King,  the  Petition  to  the  Parliament 
Was  fcandalous  in  it  felf,  yet  it  ftood  protedled, 
being  prefented  to  the  Parliament ;  and  it  was 
lawful  to  print  it,  provided  it  were  delivered  to 
a  Committee  of  Parliament,  or  only  to  thofe  that 
Were  Members  •,  though  'tis  faid  diere,  that  the 
printing  of  it  is  a  great  publifhing,  for  the  Com- 
pofers,  Correftors,  and  other  Perfons  that  are 
toncerned  in  the  Prefs,  read  every  Letter  of  it. 
But  it  was  anfwered,  that  Printing  is  but  a  more 
expeditious  way  of  Writing  ;  and  if  he  had  em- 
ployed 20  Clerks,  it  had  been  a  greater  publifh- 
ing than  three  or  four  Printers.  PofTibly  the 
Printers  might  not  read  it,  or  not  be  able  to 
read  it  well,  or  not  all  of  them  read  it  at  that 
time. 

Now  here,  my  Lord,  fure  it  was  lawful  to  ac- 
quaint the  Citizens  what  they  had  done,  if  you 
take  it  to  be  the  Acl  of  the  Common  Council, 
'and  the  Common  Council  to  be  the  Reprefenta- 
tive  of  the  City.  It  was  always  agreed  by  the 
Houfe  of  Commons,  that  any  Member  might 
fend  the  Votes  to  thofe  that  fenc  them  thither,  and 
whom  they  reprefented  ;  they  have  blamed  indeed 
Men  for  fending  the  Debates,  but  never  for  com- 
municating the  Votes:  And  what  they  may  do 
by  Writing,  that  they  may  do  by  Printing.  Why 
then  might  not  the  Citizens  of  London,  who  by 
Cuftom  choofe  thofe  Common  Council  men, 
well  defire  to  know,  and  might  well  know  what 
they  had  done  ?  And  then  what  they  might 
do  by  Writing,  they  might  by  Printing  ;  for 
that  is  but  anodier  way,  though  a  more  fuitable 
and  compendious  way,  of  exhibiting  any  thing 
that  you  would  have  go  to  many.  And  if  it  be 
lawful  to  impart  it  to  all  the  City,  and  all  the 
City  does  know  it,  though  it  does  go  further  'tis 
fto  matter  -,  for  what  is  known  to  London,  may 
very  well  be  known  to  all  the  Nation  befides,  with- 
out Offence,  if  it  did  go  further.  Befides,  it 
Ihall  never  be  intended  it  was  publifhed  further, 
or  that  any  others  knew  of  it ;  for  'tis  faid  to  be 
publifhed  in  the  Parifh  of  St.  Michael  Baffijhaw, 
in  the  Ward  of  Baffjjhaw,  and  that  is  in  London, 
to  the  Citizens  of  London ;  and  fo  they  only  talked 
of^  it  amongft  themfelves.  Befides,  the  main 
thing  which  I  go  upon,  is,  if  there  be  no  ill  in 
the  thing  it  felf,  the  ea  intentione  can  make  no 
Crime  by  a  bare  Affirmation,  which  we  deny  ; 
and  if  it  might  be  well  faid  or  done,  it  is  lawful 
to  print  it,  and  the  Publication  is'- no  Offence 
neither. 

;  My  Lord,  the  next  Point  I  come  to  is  this.  That 
a  Corporation  cannot  poffibly  commit  a  Capital 
Crime,  or  any  other  Crime  againft  the  Peace :  And 
Ifliall  offer  this  Dilemma,  Either  it  was  done 
ll'ditioufly,  or  not  -,  if  not,  then  there  is  no  fiiffi- 
eient  Affignment  of  a  Caufe  of  Forfeiture  ;  if  it 
Were,  then  'tis  a  Crime  for  which  the  Offender  is 
indiftable  •,  and  that  I  fay  is  abfolutely  impoflible 
for  a  Corporation  to  be  guilty  of.  And  here  I 
will  throw  in  alfo  that  Bufinefs  of  the  Toll  ;  and 
I  will,  for  Argument's  lake,  admit- the  taking  of  a 
*^rongful  Toll  to  be  Robbery,  and  then  let  the  Ar- 
gument go  on.  I  have  heard  it  faid  within  the  Bar 
^(afiohjily,  that  a  Corporation- is  iniruftcd  with 


the  Government  i  and  that  they  may  commit  Trea- 
fon,  and  raife  Sedition,  as  Mr.  Solicitor  hath 
faid  i  I  fuppofe  it  muft  be  under  their  Great  Seal : 
But  I  confefs,  I  believe  it  is  rather  fpoken  to  amufe, 
than  tofadsfy:  But  I  really  think  it  is  no  ill  nor 
unjuflifiable  thing  for  me  to  fay,  nor  againft  the 
Government  to  affirm.  That  'tis  impoflible  a  Cor- 
poration can  commit  Treafon,  or  that  it  is  in- 
trufted  with  the  Government  in  any  fuch  Kind. 

But  firff,  my  Lord,  I  Hiall  fhew  you  what  Opi- 
nion former  times  had,  and  that  becaufe  fuch  aa 
Opinion  as  this  hath  been  broaclied  of  late  Days. 

Lord  Chief  Jujlice.  Mr.  Recorder,  will  yoii 
be  much  longer  ?  Becaufe  I  muft  fit  here  at  Nifi 
prius  this  Afternoon,  and  yet  I  would  fain  hear 
the  Argument,  if  it  would  not  be  too  long. 

Mr.  Recorder.  No,  my  Lord,  I  have  almoft 
done,  and  will  cut  fhort. 

In  21  E.  4.  fol.  13.  b.  'tis  faid  by  Pigott,  That 
a  Mayor  has  two  Abilities ;  the  one  to  his  own 
ufe,  to  take  and  to  grant,  and  to  do  as  another 
natural  Perfon  docs-,  and  then  the  Mayor,  as  Mayor 
and  Commonalty,  hath  another  Capacity  to  their 
common  Ufe  and  Profit;  and  that  is  but  a  Name, 
an  Ens  rationis,  a  thing  that  cannot  be  feen,  and 
is  no  Subftance ;  and  for  this  Name  or  Corpora- 
tion, 'tis  impoffible  they  can  do  or  fuffer  any 
wrong,  as  to  beat  or  be  beaten,  as  fuch  a  Bo- 
dy ;  but  the  Wrong  is  made  to  every  Member  of 
the  Body,  as  to  his  own  proper  Perfon,  and  noc 
as  to  the  Name  of  Corporation  ;  nor  can  the  Cor- 
poration do  a  perfonal  Wrong  to  another  ;  nor 
can  they  commit  Treafon  or  Felony  as  to  the 
Corporation,  nor  againft  any  other  Perfon.  And 
if  a  Writ  of  Debt  be  brought  againft  the  Mayor 
and  Commonalty,  or  other  fuch  Body,  upon  an 
Obligation,  and  they  plead  it  is  not  their  Deed, 
and  it  is  found  their  Deed,  they  fhall  not  be  im- 
prifoned  as  another  fingle  Perfon  fhall.  The  fame 
Law  is  if  they  are  found  DilTeifers  with  Force, 
they  fhall  not  be  imprifoned  ;  nor  in  a  Writ  of 
Ravifliment  of  Ward  (hall  they  either  be  impri-- 
foned,  or  abjure  the  Realm  ;  for  fuch  a  Body  is 
but  a  Name,  to  which  fuch  an  Act  cannot  be  done. 
So  fays  Catesby  in  the  fame  Book,  In  a  Writ 
brought  againft  them  no  Capias  fhall  iffue,  be- 
caufe they  are  but  as  a  dead  Perfon  in  Law ;  and 
the  Appearance  upon  a  Capias  ca,nnoi  be  otherwife 
than  perfonal.  And  fo  to  this  purpofe  fays  the 
Chief  Juftice  there.  If  this  Body  will  do  any  thing, 
it  muft  be  done  by  Writing.  And  all  along  it  is 
the  Tenor  of  the  whole  Cafe,  that  a  Corpora- 
tion cannot  commit  Treafon,  or  any  other  Crime. 
But  the  Reafon  of  the  thing  is  above  any  Autho- 
rity. Suppofe  that  they  under  their  common  Seal 
fhould  commit  Treafon,  and  you  bring  an  Indift- 
ment  of  Treafon  againft  the  Mayor,  Commonal- 
tyj  and  Citizens  of  the  City  of  London,  whac 
Judgment  fhall  be  given  againft  them  in  their 
corporate  Capacity  ?  What  ?  It  fhall  be,  that  Suf- 
pendatur  per  collum  Corpus  politicum.  And  then, 
what  Execution  fliall  be  done  upon  that  Sentence? 
What?  muft  they  hang  up  the  Common  Seal ? 
Nothing  elfe  you  can  do  can  affeft  them  ;  but  in 
tl.f  ir  private  Capacity,  there  they  may  be  puniftied 
as  fingle  Perfons. 

A  Penal  Statute  fays,  that  he  or  fhe,  that  of- 
fends againft  the  Law,  fhall  forfeit  fo  much,  or 
incur  fuch  a  Penalty  :  Is  a  Corporation  Male,  or 
Female,  that  it  Ihould  come  under  fuch  a  Provi- 
fion  ?  -but  the  real  reafon  of  the  Law  is  this,  ic 
is -a  civil  Being,  it  is  Eyis  civile,  it  is  Corpus  po-^ 
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liticum ;  it  hath  civil  Qualities,  but  it  hach  no  mo- 
ral Qualities;  and  all  Offences  confift  in  the  Im- 
morality of  them,  and  there  muft  be  Malice  to 
make  that  Immorality.  No  Words  or  Afts  are 
Treafon  or  Felony,  unlefs  there  be  a  traiterous 
Mind,  or  a  felonious  Mind  ;  and  therefore  a  Mad- 
man cannot  be  guilty  of  Treafon,  or  Felony.  Ser- 
jeant brought  an  Aftion  for  thefe  Words, 
that  he  had  fpoken  Treafon  ;  it  was  moved  in 
Arreft  of  Judgment,  that  this  cannot  be  adtion- 
able  ;  for  he  might  fpeak  Treafon  in  putting  a 
Cafe:  Ay,  that  were  well,  faid  they,  if  it  could 
be  underftood  fo ;  but  we  muft  intend  it  that 
he  fpoke  Treafon,  as  his  own  Words  ex  cordefuo, 
which  makes  it  Treafon ;  for  Treafon  confifts  in 
the  Immorality  of  the  Mind. 

Another  reafon  is  what  Pigott  faid,  as  I  faid 
before.  That  a  Corporation  is  but  a  Name,  an 
Ens  rationis,  a  tiling  that  cannot  fee  or  be  feen^ 
and  indeed  is  no  Subftance,  nor  can  do  or  fuf 
fer  Wrong,  nor  any  Thing  where  a  corporal 
Appearance  is  requifite.  What  my  Lord  Dyer 
lays  in  Moor  68.  that  he  never  faw,  is,  I  believe, 
true  in  general,  what  no  Man  ever  did  fee,  that  a 
Corporation  could  be  bound  in  a  Recognizance 
or  Statute  Merchant  •,  and  why  ?  becaufe  it  muft 
be  acknowledged  in  Perfon  :  And  fo  in  this  Cafe, 
the  Guilt  follows  the  Perfon,  but  cannot  a  meer 
Capacity.  In  all  Crimes  the  Offender  muft  ap- 
pear in  Perfon,  and  plead  in  Perfon,  and  fuffer  in 
Perfon ;  but  you  can  never  bring  the  Mayor, 
Commonalty,  and  Citizens  into  Gaol,  to  appear 
and  plead  to  an  Indidment  to  receive  a  Judg- 
ment, or  fuffer  Execution.  Can  a  Body  Poli- 
tick, that  is  invifible,  appear  in  Perfon  ?  But  then 
there  is  this  great  Objection,  By  this  means,  they 
fay,  if  there  be  no  Punifhing  of  them,  there  is 
ro  Government,  and  they  may  commit  Trea- 
fon under  the  Great  Seal,  they  may  raile  Armies, 
and  inftigate  a  Rebellion,  and  all  with  Impunity. 
My  Lord,  I  fay  no,  and  I  give  two  Anfwers  to  it, 
that  are  not  to  be  replied  to  ;  and  the  firft  is  this : 

I.  All  thefe  Perfons,  that  are  met  together, 
though  they  are  met  corporaliter,  in  their  corpo- 
rate Capacity,  for  the  A&s  of  the  Corporation  at 
that  time  •,  yet  when  they  go  out  of  their  cor- 
porate Bulinefs,  and  commit  Treafon  or  Felony, 
the  Crime  does  not  egredi  perfonas,  every  one  of 
them  is  a  Traitor  or  a  Felon  •,  and  notwithftand- 
.  ing  they  appeared  there  under  the  Pretence  of  a 
Corporation,  yet  they  are  all  liable  in  their  pri- 
vate feveral  Capacities,  every  one  of  them  muft 
be  indiiSted  perfonally,  and  fuffer  perfonally  :  For 
when  they  go  about  to  do  fuch  a  thing,  it  is  out 
of  the  Bufinefs  of  the  Corporation  ;  and  they 
muft  anfwer  for  their  own  particular  Offences. 
But, 

2. 1  have  another  Anfwer  to  give  to  it.  ThisOb- 
jeftion  is  to  be  retorted  on  the  other  fide,  that  if 
a  Corporation  authorize  the  levying  of  War  un- 
der their  Common  Seal,  they  fhall  be  affeftedby  it 
in  their  politick  Capacity,  and  are  liable  to  the 
Law  in  that  Capacity  only,  and  muft  fufler  in 
that  Capacity  only  :  And  the  Confequence  of 
that  is,  they  are  difcharged  in  their  private  Ca- 
pacity ;  and  this  is  a  Law  of  Indemnity  and  Pro- 
tedion  for  all  Crimes  •,  for  a  Man  cannot  be  liable 
two  Ways  for  Treafon,  or  Felony,  or  any  other 
Crimes :  If  he  be  not  liable  in  his  private,  he  is 
in  his  publick  Capacity  ;  if  not  in  his  publick,  he 
is  in  his  private.  And  what  is  the  Confequence 
of  that  ?  This  is  a  Difpenfation  for  a  Corporati- 
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on  met  together  in  a  Body,  to  do  any  illegal  thing, 
or  to  commit  any  enormous  Crime  ;  for  the  King's 
Counfel  fay  this,  we  are  refponfible  for  it  in  our 
politick  Capacity  -,  and  what  Execution  can  then 
be  done  to  punifh  that  Corporation  with  fuch  a 
Punifhment  as  the  Law  infliifts,  that  is,  Imprifon- 
ment,  or  Death,  any  more  than  upon  an  Adtion 
of  Debt  brought  againft  them  upon  a  Bond,  and 
Non  eji  faolum  pleaded,  and  found  for  the  Plaintiff? 
can  they  be  imprifoned  ?  and  the  like.  So  that 
this  ftiall  proted  and  fhelter  them  in  the  Com- 
miflion  of  any  Capital  Offence  ;  for  if  they  are 
to  fuffer  for  it  as  a  Corporation,  you  muft  take 
Judgment  againft  them,  as  the  Law  gives  it  -,  and 
how  will  that  be  done  againft  an  invifible  Body  ? 
What  will  be  the  Execution  againft  the  Corpus 
Politicum,  that  can  neither  fee  nor  be  feen  ? 

I  think  this  mighty  plain  ;  and  I  muft  confefs, 
I  wonder  how  it  could  ever  enter  into  the  Mind 
of  any  Man,  that  a  Corporation  could  commit  a 
corporate  Crime.  I  have,  as  it  became  me,  in  re- 
gard of  the  Duty  of  my  place,  and  before  thatj. 
for  my  own  Learning,  read  Stamford's  Pleas  of 
the  Crown,  my  Lord  Coke's  ^tb  Infiitutes,  Poul- 
ton  de  Pace  Regni,  my  Lord  Hales's  Pleas  of  the 
Crown^  Dallen's  Juflice  of  the  Peace,  and  other 
Books  on  that  Subjed,  but  I  defy  any  Man  to 
fhew  me  in  any  of  thofe  Treatifes  concerning 
criminal  Matters,  any  Refolution,  that  ever  a  Cor- 
poration could  be  fo  concerned^  that  they  ftiould 
be  brought  before  a  Juftice  of  Peace,  or  proceed- 
ed againft  upon  any  Law  for  Treafon,  or  Felony, 
or  be  hanged  in  their  political  Capacity. 

My  Lord,  I  fliall  conclude  all  my  Difcourfe 
of  this  kind  ('and  I  have  almoft  done,  becaufe 
I  perceive  I  incroach  upon  your  Patience^  with 
an  Obfervation  I  have  made  upon  the  19//. 7.  c.  7. 
and  it  is  the  Statute  that  makes  Provifion  a- 
gainft  Corporations,  that  made  By-laws  againft 
the  Prerogative.  That  Statute  fays,  that  fome 
Corporations  did  fo  ;  now  an  higher  Offence  than 
that,  fure  cannot  well  be  defcribed  ;  and  there 
that  Law  fays,  that  thofe  that  do  fo,  that  make 
fuch  By-laws  againft  the  Prerogative,  Ihall  forfeit 
for  fo  doing,  for  every  Offence,  forty  Pounds,  un- 
lefs they  are  confirmed  by  the  Chancellor  and 
Treafurer,  and  Chief  Juftices,  or  any  Three  of 
them.  Now  to  what  purpofe  was  this  Statute 
made  ;  if  the  making  of  an  ill  By-law  (and  worfe 
cannot  be  than  a  By-law  againft  the  King's  Pre- 
rogative) Ihould  be  a  Forfeiture  of  the  Being  of 
a  Corporation  ?  How  vainly  did  the  King  and 
Parliament  imploy  themfelves  to  make  a  Sta- 
tute that  a  Corporation  Ihould  forfeit  40  /.  for 
fuch  an  Offence  ?  No  Man  will  fay  they  had 
rather  take  that  Penalty  than  another,  whea 
they  might  have  a  greater,  if  a  greater  could 
be  had  by  Law.  If  they  might  have  had  a 
^0  IVarranto,  and  thereby  deftroyed  the  Cor- 
poration, furely  they  would  not  have  ftood  for 
the  Penalty  of  40/.  for  they  might  eafily  have 
got  more  Money  :  No,  diey  might  have  faid. 
We  will  never  pafs  it  by,  unlefs  you  will  give  us 
4,000  /.  or  a  far  greater  Sum  ;  nor  Ihall  you 
have  your  Corporation  again,  without  you  give 
us  a  confiderable  Recompenfe  for  it.  And 
when  the  Procefs  and  the  Proceedings  were 
fo  expeditious  and  eafy  to  come  at  in  a  ^0 
JVarranto,  as  it  was  eai'y  in  thofe  Days,  why 
Ihould  they  put  the  King  to  the  Delays  in  an 
Addon  of  Debt  for  fo  fmall  a  Penalty  as  40  /.? 
So  that  I  take  it  to  be  a  dired  Judgment  of  the 
c  I  2  Parliament 
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Parliament  in  that  Cafe,  that  no  Corporation 
fhould  or  could  be  forfeited  for  the  making  of  any 
By-law  chat  was  irregular,  though  it  were  even  a- 
o-ainft  the  King's  Prerogative. 

But  to  haften  to  a  Conckifion,  I  have  all  this 
while,  my  Lord,  fuppofed,  that  the  Mayor, 
Commonalty,  and  Citizens  of  London  have  done 
this,  but  it  is  not  fo  ;  this  is  not  the  Adl  of  the 
Mayor,  Commonalty,  and  Citizens,  'tis  not  the 
two  hundredth  part  of  the  Corporation,  'tis  but 
the  Aft  of  the  Common  Council ;  and  we  have 
diftincruifhed  our  felves  by  pleading,  that  it  does 
not  confill  of  above  250,  when  the  City  contains 
above  50,000.  I  muft  contefs  the  Council  is  not 
taken  notice  of  much  in  Law  ;  as  is  feen  in  IVar- 
ren's  Cafe,  2  Crook  540.  ^  2  Rolls  H2.  Warren 
being  one  of  the  Common  Council  of  Coventry, 
and  difplaced,  fued  out  a  "Writ  of  Reflitution,  and 
upon  that  Writ  it  was  returned,  that  by  Cuftom 
the  City  might  place  and  difplace  ad  libitum  ;  they 
there  held  that  the  Cuftom  was  good  :  But  it  is 
not  fo  of  a  Freeman  or  Alderman,  becaufe  he 
hath  a  Freehold  ;  but  a  Common  Council  is  a 
thing  collateral  to  a  Corporation,  and  the  Office 
of  a  Common  Council  is  nothing  but  only  to  give 
AfTiftance  and  Advice,  which  they  may  refufe  at 
their  pleafure.  In  EJtwick's  Cafe  in  Style  32.  £5? 
2  Rolls  456,  it  is  faid.  That  'tis  a  place  meerly  by 
Cuftom,  and  that  the  Common  Council  is  pro- 
perly but  only  a  Court  of  Advice  ;and,  my  Lord, 
you  fhall  never  intend  more  than  that  they  were  a 
Court  of  Advice  :  All  the  Rife  of  their  Power  is 
but  by  Cuftom,  and  that  Cuftom  is  pleaded  to 
give  Advice  for  the  Benefit  of  the  City,  and 
make  By-laws  for  the  good  of  the  Corporation, 
and  that  is  confefTed  by  the  Demurrer,  and  you 
fhall  intend  no  more  than  what  is  opened  in  the 
Pleading. 

And  then  'tis  evident  this  was  done  by  a  very 
fmall  Part  of  the  Citizens  of  London  ;  and  that 
does  no  way  affeft  the  whole  Corporation  fure. 
\n  James  Bagg's  Cak,  i  Rolls,  fol.  226.  it  is  faid. 
That  if  a  Patent  be  procured  by  fome  perfons  of 
a  Corporation,  and  the  greater  Part  do  not  aflent 
to  it,  that  fhall  not  bind  a  Corporation.  And  if 
fo  be  a  Charter  fealed,  and  fent  by  the  King,  be- 
caufe not  accepted  in  pais,  by  the  greater  Party, 
bind  not,  fhall  an  Adl  done  by  a  few,  and  an 
Aft  done,  that  tends  to  a  Forfeiture,  bind  the 
whole  in  point  of  their  Being?  There  is  no  ground 
to  fay,  that  the  Common  Council  reprefents  the 
City,  no  more  than  a  Council  does  his  Client,  or 
an  Attorney  his  Mafter ;  only  as  far  as  is  for  the 
Benefit  of  the  City,  they  are  chofen  and  intrufted 
to  make  By-laws  -,  if  they  ofTend,  they  are  but 
Miniftcrs  and  Officers,  and  fo  they  are  within  the 
Statute  of  Ed.  3.  which  I  mention,  though  I 
think  we  have  no  need  of  that  in  the  cafe  to  help 
us  ;  if  they  make  an  unreafonable  By-law,  it  is 
void,  and  every  man  that  is  aggrieved  by  it  may 
have  his  Remedy,  may  bring  his  Aftion.  Shall 
you  fupply  this  by  an  Intendment,  that  they  have 
fuch  a  Relation  ?  that  they  are  theReprefentativesof 
the  City  of  London  ?  that  they  have  a  Power  to 
forfeit  the  Corporation  ?  No,  my  Lord,  by  Law 
they  are  Part  of  the  Corporation,  but  they  have 
no  fuch  Power  to  forfeit  the  Corporation.  A 
Cuftom  fhall  never  be  conftrued  to  enable  a 
Man  to  do  a  Wrong  •,  and  a  great  Wrong  it  is, 
that  they  that  are  trufted,  and  trufted  but  for  a 
Year,  and  trufted  but  for  the  good  of  die  Cor- 
poration of  which  they  are  Part,  fhould  give  up 


the  Being,  or  what  is  worfe,  forfeit  the  Being  of 
that  Corporation.  The  Cuftom  of  Kent,  that 
makes  an  Infmc  capable  of  making  a  Feoff- 
ment, fhall  never  enable  an  Infant  Tenant  in 
Tayl  to  make  a  Feoffment,  fo  as  to  work  a 
Difcontinuance  of  the  Eftate  Tayl,  and  put  the 
Heir  to  his  Formedon.  Every  illegal  Aft  of 
theirs  is  beyond  their  Commiflion,  and  a  Nul- 
lity of  that  is  all  in  refpeft  of  themfelves  -,  and 
it  is  as  if  they  had  never  done  it  as  to  the  Corpo- 
ration, for  they  are  by  no  means  the  Corporation  j 
for  tho'they  ufe  the  Common  Seal  in  fome  Cafesy 
at  fome  times,  fo  do  the  Court  of  Aldermen  iil 
other  Cafes  ■,  but  it  is  only  in  other  Cafes  whereiri 
they  are  particularly  intrufted.  If  an  Aft  of  Com* 
mon  Council  fay,  that  I  fhall  have  fuch  and 
fuch  Lands  of  the  City's,  that  Aft  fignifies  no- 
thing but  as  a  Direftion  and  Advice  -,  when  it 
is  under  the  Common  Seal,  it  is  an  Aft  of  Cor- 
poration, and  proceeding  by  Advice  of  Com- 
mon Council,  it  binds. 

Now,  my  Lord,  this  is  the  more  unreafonable, 
becaufe  we  know  that  the  Praftice  of  the  Com- 
mon Council  in  London,  being  to  advife  for  all 
the  Inhabitants,  they  are  chofen  by  the  Unfree-i 
men  as  well  as  others  •,  and  it  is  a  ftrange  thing 
that  they  fhould  have  a  Capacity  to  give  away  the 
Liberty  of  the  Citizens,  when  they  are  chofen 
by  others  as  well  as  them.  They  had  no  fuch 
Truft  for  them  ;  nay,  all  Truft  they  had  was 
to  keep  their  Liberties,  and  not  to  deftroy  them. 
Has  any  Man  a  Truft  to  deftroy  himfelf  ?  fure  no 
Man  is  trufted  by  God  himfelf  to  be  felo  de  fe. 
And  certainly  then  you  can  never  underftand  it 
to  be  in  the  nature  of  a  Truft  to  deftroy  another  ; 
and  the  leaft  Citizen,  my  Lord,  has  as  much  and 
as  true  anintereftin  the  Corporation  of  the  City  of 
London,  as  the  greateft :  And  therefore  250,  if 
they  had  been  much  the  greater  Number  of  the 
Citizens,  would  fignify  nothing  to  the  reft  of  the 
Body. 

My  Lord,  I  ftiall  only  fay  this  little  more,  here 
is  no  Crime  charged  relating  to  them  as  a  Corpo- 
ration :  Here  is  indeed  a  fine  Word  ufed,  that  we 
did  this  contra  fducia?n  in  corpore  politico  repofttam  ; 
but  all  this  is  but  an  imaginary  Truft,  the  King  ne- 
ver gave  them  a  Power  or  Authority,  or  intrufted 
them  to  make  By-laws  that  were  unreafonable  ;  he 
gave  them  a  Power  to  make  reafonable  By-laws,  and 
lb  he  does  every  Corporation.  And  the  fame  Law  that  . 
gave  them  the  Power,  limits  that  Power,  and  fays,  if 
they  go  beyond  that  Power,  it  is  a  Nullity.  And 
thefe  Afts  relate  not  to  them  as  a  Corpora- 
tion •,  the  Petition  is  not  fo  much  as  faid  to  be 
againft  any  Truft  repofed  in  the  Corporation  •,  cer- 
tainly there  never  was  any  fuch  Truft.  Did  ever 
the  King  intruft  them  to  advife  him  about  the 
Matters  contained  in  the  Petition  ?  and  if  not, 
then  it  is  not  cojitra  fiduciam  ;  therefore  it  relates 
to  particular  Perfons  :  If  it  be  an  Offence,  I  hope 
it  is  none  of  the  Corporation's. 

But  then  the  levying  of  Money,  that  is  contrct 
fdiiciam  ;  they  took  upon  them  an  illegal  and 
unjuft  Power  in  the  Common  Council.  Sup- 
pofe  it  fo,  how  does  this  belong  to  the  Cor- 
poration i"  it  is  an  Incroachment  upon  Proper- 
ty, it  is  the  moft  arbitrary  thing  in  the  world. 
Whether  they  have  the  Market,  and  the  Domi- 
nion of  it,  or  not,  is  matter  of  Faft,  and  being 
pleaded,  is  confefTed  by  the  Demurrer  :  And 
then  for  the  Power  of  making  By-laws,  that 
is   a   thing  that  cannot   poftlbly  be   taken  from 
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them  while  they  are  a  Corporation  ;  it  is  that 
which  muft  be  in  them  aS  a  Corporation,  hke  the 
Faculty  of  Reafon  in  a  Man  to  exprefs  his  Refo- 
lutions  by.  And  it  is  no  more,  than  if  a  Man, 
that  has  a  Market,  bid  his  Servant  go  and  remove 
fuch  as  have  Stalls  there,  unlefs  they  will  pay  fo 
ftiuch.  That  Diredion  is  as  good  a  Law  as  this, 
and  as  bad  a  Law  as  this,  and  no  more.  There 
is  nothing  elfe  in  it  but  the  DiredHon  of  the  Offi- 
cers, what  they  (hall  do  irt  the  ordering  of  the 
Markets,  and  difpofing  of  the  City's  Property. 

Then  as  to  the  formal  Method  of  exprefiing 
themlelves,  whether  it  be  by  Aft  of  Common 
Council,  or  under  the  Common  Seal,  or  by  their 
natural  Voice,  it  is  all  one,  it  is  not  a  thing  that 
concerns  them  as  a  Body  Politick  :  But  if  it  were 
illegal  and  miftaken,  I  fay,  the  Penalty  is  only, 
that  it  fhall  be  void.  What  the  Common  Coun- 
cil, nay,  what  the  Corporation  does  within  the  Li- 
mits of  its  Authority,  is  good,  what  beyond  that 
it  does,  is  void.  If  I  command  my  Servant 
to  diftrain  for  Rent,  and  he  kills  a  Man  in  the 
doing  of  it,  this,  as  to  me,  is  void  j  but  as  to 
himfelf,  that  is  chargeable  upon  him.  And  what 
I  fay  of  the  Common  Council,  I  fay  of  the  Cor- 
poration it  felf.  That  it  is  a  Capacity,  and  a  limit- 
ed Capacity  ;  it  is  the  A<fl  of  the  Members,  not 
of  the  Corporation,  if  they  do  wrong.  The  Com- 
mon Council  can  adl  for  the  good  of  the  City, 
and  the  City  can  do  no  more,  if  they  themfelves 
fliould  meet.  Crooke,  Eliz.  fol.  85.  the  Queen 
makes  a  Leafe  for  Years  of  Lands  to  the  men  of 
Chejlerfield,  by  the  name  of  Aldermen, .  and  they 
by  that  Name  grant  all  their  Intereft  to  Clerk  ;  fays 
that  Book,  This  is  void  ;  for  the  Queen  granting 
them  a  Leafe  as  to  the  Aldermen  of  Chejlerfield,  this 
makes  them  a  Corporation,  and  gives  them  a  Ca- 
pacity to  take,  but  not  to  grant.  And  fo  Rolls 
Abr.  I  p.  513.  And  therefore  no  Corporation 
is  to  be  confidered  as  a  Corporation,  but  only 
when  it  a£ts  according  to  the  Capacity  allowed  to 
it ;  and  as  to  the  reft,  it  all  turns  into  their  pri- 
vate Capacity,  but  it  affedls  not  the  Body,  nor 
hath  any  fuch  Relation  as  to  bind  it. 

My  Lord,  all  the  Queftion  here  is,  Whether 
there  fhall  be  fuch  a  Perfon  in  ejfe  as  this  Cor- 
poration ?  Whether  the  City  of  London  ftiall  fub- 
fift  as  fuch  a  Perfon,  to  fue  and  be  fued,  to  plead 
and  be  impleaded  ?  There  is  nothing  of  Govern- 
ment or  Mifgovernment  in  the  Cafe  ;  but  it  is  all 
about  our  Capacity,  and  nothing  elfe,  whether 
we  fhall  be  Defendant  or  Plaintiff  in  any  Court. 

My  Lord,  Magna  Charta,  and  all  the  other 
A£ts,  that  have  gone  in  Confirmation  of  it,  fhew 
the  great  Care  of  the  Government  in  all  Ages  to 
preferve  the  City  of  London ;  and  I  look  upon 
them  as  fo  many  Declarations  of  the  Immortality 
of  it,  and  of  all  other  Corporations.  I  fhall  ufe  a 
ftrange  Argument  perhaps  at  firft  hearing,  but  it 
is  to  me  a  great  Evidence  for  us,  that  Magna 
Charta  does  not  confirm  our  Being,  but  our  Li- 
berties and  Privileges ;  it  fays.  That  the  City  of 
London  fhall  have  all  its  Liberties,  it  confirms  its 
Leets,  its  Markets,  and  all  thofe  things,  that  is, 
it  confirms  all  that  it  has  •,  it  has  not  faved  indeed, 
if  a  Corporation  indeed  be  built  upon  a  Corpo- 
ration -,  but  that  particular  Liberty  may  be  de- 
flroyed,  as  that  of  Bridewell,  and  the  like,  but  it 
does  more  than  confirm  its  Being,  for  it  does  im- 
plicitly declare,  that  that  was  impofTible  to  be 
forfeited  :  They  confirm  what  needed  Confirma- 
tion ;  but  for  their  Being  there  was  no  need  of 


that;  it  only  confirmed  the  fupervenient  Liberties, 
without  which  it  might  beaCorporation  ;  but  as  tO 
its  Being,  it  meddled  not  with  that.  And  if  it  were 
notfo,  it  were  an  unreafonablethingthat  we  fhould 
have  fo  many  Afts  of  Parliament,  that  give  fuch 
particular  Powers  to  the  Mayor  and  Commonalty 
of  London  ;  and  fcarce  any  Aft  of  Parliament 
that  relates  to  the  Publick,  but  London  is  men- 
tioned, and  taken  care  of  in  it.  Are  not  all  thefe 
Declarations,  that  London  fhould  fland  for  ever  ? 
Would  not  any  one  have  faid  elfe.  Pray  what  do 
you  put  fuch  Confidence  in  London  for  ?  There  is 
not  fuch  a  fickle  Thing  upon  the  Earth  as  the  Be- 
ing of  the  Corporation  of  London.  If  they  lay 
but  6  d.  upon  a  Joynt  of  Meat,  they  are  gone,  and 
there  is  not  a  Month  in  the  Year  but  they  forfeit 
their  Being. 

The  Att  for  Adminiftration  hath  a  Provifo, 
that  fays,  it  fhall  not  extend  to  London :  Why  does 
any  Man  think  that  this  Law  was  not  intended 
to  be  as  perpetual  for  London,  as  for  other  Parts  of 
the  Kingdom  .''  They  did  not  queftion  but  London 
would  be  a  Corporation  as  long  as  England  was' Eng- 
land. It  would  be  a  ftrange  Thing  in  the  Example 
of  it,  that  the  World  fhould  be  taught  by  one  In- 
ftance,  that  a  Corporation  can  be  ruined,  when 
fo  many  People  put  their  Trufts  in  thofe  Corpo- 
rations, and  fo  many  vaft  Inheritances  depend 
upon  them.  And  I  think  the  King  and  the  Go- 
vernment, or  thofe  you  call  fo,  are  more  con- 
cerned to  preferve  London,  than  all  the  Perfons 
that  are  in  it,  I  would  not  fpeak  it  in  this  place 
by  way  of  Argument  for  my  Client,  but  I  think 
I  could  maintain  it  in  all  Places  -,  only  I  hope 
and  believe  I  fhall  have  no  Need  for  it. 

My  Lord,  all  Innovations  ( as  this  muft  cer- 
tainly be  a  very  great  One  )  are  dangerous  ;  this 
Frame  of  Government  has  lafted  and  been  pre- 
ferved  for  many  hundreds  of  Years,  and  I  hope 
will  be  fo  as  long  as  the  World  endures. 

My  Lord,  I  am  fenfible  I  need  your  Patience  ; 
but  I  have  juft  done.  Here  is  a  Charge  that  has 
very  little,  indeed  there  is  nothing  in  the  Matter 
of  it  ;  but  the  Weight  and  Confequences  are  fitter 
to  be  meditated  upon,  than  fpoken  of.  And 
therefore  for  thefe  Reafons  I  do  pray,  that  tliefe 
Liberties  may  be  adjudged  to  us,  and  we  may  be 
difmifled  out  of  this  Court. 

Now,  my  Lord,  if  your  Lordfhip  pleafe,  I 
will  give  an  Anfwer  to  Mr.  Solicitor's  Authori- 
ties. 

Lord  Chief  Juftice.  I  fuppofe  you  do  intend  to 
argue  it  again,  and  therefore  there  will  not  be  fo 
much  need  of  that  now  ;  befides,  it  is  late,  and 
I  cannot  ftay. 

Mr.  Attorney  General.  My  Lord,  I  think  it 
may  be  very  proper  to  have  one  other  Argument, 
the  firft  Week  in  Eafler  Term. 

Lord  Chief  Juftice.  Take  what  day  you  will, 
Mr.  Attorney. 

Mr.  Attorney  General.  Let  it  be  the  firft  Fri- 
day in  the  Term,  if  you  pleafe,  my  Lord. 

Lord  Chief  Juftice.  Let  it  be  fo.  Look  you, 
Mr.  Recorcler,  I  perceive  you  do  agree,  that 
the  Petition,  fetting  forth,  tliat  the  King  hav- 
ing prorogued  the  Parliament,  and  thereby 
that  Common  Juftice  had  received  Interruption  ; 
you  have  juftified  in  your  Plea  ( I  took  it  al- 
ways to  be  fo  )  and  now  at  the  Bar,  That  the 
King  by  the  Prorogation  did  interrupt  the  Juftice 
of  the  Kingdom. 
Mr.  Recorder,    No,  no,  my  Lord :  then  I  have 
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Reafon  to  fpeak  again  to  make  my  felf  rightly 
underftood. 

Lord  Chief  Juffice.  Why,  look  you,  you  do 
agree  that  the  King  had  prorogued  the  Parlia- 
ment, and  thereby  that  publick  Juflice  was  inter- 
rupted ;  if  that  were  fo,  by  whole  Means,  and  by 
whom  did  the  publick  Juftice  receive  interrup- 
tion, if  not  by  the  King  ?  I  did  take  it  to  be  fo 
really,  and  that  you  had  juftified  it. 

Mr.  Recorder.  My  Lord,  I  do  agree,  as  we 
fay,  and  as  the  King  himfelf  faid,  that  thefe  Afts 
were  not  pafTed,  nor  the  Lords  tried,  and  fo  Ju- 
ftice was  not  done  :  and  I  would  ask  your  Lord- 
fhip,  or  any  other  indifferent  Perfon,  whether  Ju- 
ftice were  done,  or  neceflary  Provifion  for  thefe 
things  made,  if  thofe  Bills^  were  unpaffed  ?  If  it 
were  fo,  it  is  a  natural  Truth,  that  thereby  the 
Trial,  and  Acquittal,  or  Condemnation  of  the 
Lords  was  interrupted,  and  fo  was  the  Security  of 
the  King's  Perfon,  and  the  Proteftant  Religion, 
the  Bills  not  being  paflTed.  For  the  King  calls 
upon  the  Parliament  to  pafs  them  the  next  Seffion, 
therefore  they  were  not  paffed  in  the  former  Sef- 
fion. This  is  by  no  means  a  charging  of  the  In- 
terruption of  Juftice  upon  the  King  ;  every  great 
thing  that  is  done  by  the  King  may  have  a  pre- 
judicial Influence,  it  may  be,  as  to  fome  Particu- 
lars -,  but  to  fiy  that  thereby  Juftice  is  interrupted, 
is  not  to  charge  any  Blame  upon  the  King ;  becaufe, 
though  it  may  be  prejudicial  in  one  Particular,  yet 
it  may  be  ufeful  to  the  Publick.  No  doubt,  if  the 
King  do  prorogue  the  Parliament  for  never  fo 
great  Ends,  and  neceflary  Caufes,  yet  if  I  have  but 
one  Bill  pafling  there,  fuppofe  it  be  a  private  Bill 
about  Naturalization,  or  the  like,  if  a  Prorogati- 
on comes,  it  is  naturally  true  that  that  is  interrupt- 
ed, but  that  is  not  laying  a  Blame  upon  the  King, 

Lord  Chief  Juftice.  May  it  be  faid  that  the  pub- 
lick Juftice  is  interrupted,  if  a  Bill  for  Naturali- 
zation, or  the  like,  pafs  not  before  the  Proroga- 
tion ?  I  fpeak  it  for  this  only,  that  they  that  argue 
next  may  think  upon  it.  The  Petition  does  fay 
that  the  publick  Juftice  was  interrupted ;  did  they 
mean  it  was  true  ?  or  did  they  mean  it  was  not 
true  ?  If  they  did  mean  it  was  true,  then  you 
have  done  well  to  juftify  it,  to  fay  it  was  fo, 
and  the  King  had  done  amifs  in  proroguing 
the  Parliament.  Yet  it  feems,  the  Common  Coun- 
cil of  Lo«(i(5«  (neither  by  Charter  nor  Prefcription) 
had  any  Right  to  controul  the  King,  nor  to  be 
of  the  King's  Council  neither ;  and  therefore  it 
ivas  a  matter  purely  dehors.  If  the  matter  were 
not  true,  why  do  you  put  in  your  Petition?  If  it 
be  true,  juftify  it,  if  you  can.  But  here  is  the  mat- 
ter, I  would  have  a  good  Anfwer  given  me  to 
this  Point :  The  Petition  was  to  the  King  ;  if  fo 
be  the  Petition  had  been  delivered  to  the  King 
(as  it  may  be  it  was)  it  was  but  one  fingle  Pe- 
tition to  th  e  King ;  that  might  be  well  enough, 
if  there  had  been  no  more  in  the  Cafe,  k  is  very 
pofiible  it  might  not  have  been  a  Queftion  at  this 
time  :  But  pray,  I  would  know  of  them  that  argue 
next'  by  what  Law  or  Authority  it  was,  and  what 
was  the  Meaning  of  it,  that  that  which  did  not 
require  two  Clerks  to  write,  in  order  to  its  being 
prefented  to  the  King,  muft  be  printed?  By  what 
Law  is  it  to  be  juftified,  the  printing  and  publifti- 
Jng  of  this  Petition,  and  fending  it  all  over  the 
Nation,  whereby  the  Mayor,  Aldermen,  and 
Common  Council  o  f  the  City  of  London^  do  let 
all  the  Nation  know,  that  they  do  look  upon  the 
King  as  one  that  by  the  Prorogation  of  the  Par- 
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liament  had  given  the  publick  Juftice  of  the 
Nation  an  Interruption  ?  Pray  by  what  Cuftom  or 
Law  is  this  publiftied  ?  In  the  Cafe  de  Libellis  fa- 
mofis  (even  in  the  Cafe  of  a  Subjedl;  itts  adjudged, 
that  if  you  print  a  Libel,  though  the  matter  of  it 
be  true,  you  fhall  be  punifhed  for  it :  Now  when 
it  is  argued  again,  I  would  defire  fome  good 
Satisfadtion  in  that,  what  Reafon  or  Ground  there 
was  for  printing  or  publifhing  this  Petition,  un- 
lefs  it  be  to  that  Intent  which  is  fet  forth  by  Mr. 
Attorney  General  in  his  Replication  ? 

Now  for  the  other  Point,  as  you  have  ordered 
the  Matter,  you  hold  that  a  Corporation  cannot  be 
forfeited.  Mr.  Solicitor  did  take  fome  Pains  to 
argue,  that  there  was  no  Statute  that  did  proteft 
you  from  a  Forfeiture,  he  was  not  aware  of  what 
you  did  infift  upon  :  You  fay,  that  by  the  Com- 
mon Law  Corporations  cannot  forfeit  their  Being ; 
if  fo  be  they  cannot,  there  is  an  end  of  the  Que- 
ftion. But  I  pray  you  do  you  take  it  that  a  Corpo- 
ration can  commit  any  corporate  Aft,  or  no  ?  For 
according  to  your  Definition  of  the  Matter,  if 
nothing  will  ferve  but  the  Aft  of  the  Mayor, 
Aldermen,  and  all  the  Citizens,  I  believe  I  may 
fafely  fay,  and  fo  will  every  one  elfe^  that  never 
any  corporate  Aft  was  done  by  the  City  of  Lon- 
don fince  it  was  a  City. 

We  know  on  the  other  fide,  and  you,  when  ic 
makes  for  your  turn,  told  us,  that  the  Mayor, 
Aldermen,  and  Common  Council  could  make  By- 
laws, and  they  were  good,  and  binding,  that  isj 
when  it  lay  in  your  way.  For  you  make  a  Pre- 
fcription in  your  Plea,  and  fo  alfo  you  have  faid 
at  the  Bar,  that  they  may  make  By-laws  to  bind 
the  Corporation.  So  that  it  feems  when  it  is  for 
your  Conveniency,  then  the  Mayor,  Aldermen, 
and  Common  Council  can  do  as  much  as  all  the 
Corporation  •,  but  when  you  come  to  be  touched 
with  fomething  that  you  have  done,  in  which  you 
have  gone  beyond  what  you  fhould  have  done, 
then  the  Citizens  are  50,000  Men,  and  thefe  are 
but  250  Perfons,  that  have  done  thefe  Things. 
Either  the  Mayor,  Aldermen,  and  Common  Coun- 
cil are  the  governing  Part  of  the  Corporation, 
or  elfe  they  fignify  juft  Nothing :  If  they  be,  then 
whatfoever  they  agree  upon  binds  the  Whole,  and 
muft  be  taken  as  a  corporate  Aft  ;  or  otherwife 
you  will  bring  it  to  this  pafs,  that  the  Corpora- 
tion can  do  Nothing  at  all.  For  if  the  whole 
Corporation  be  not  bound  by  fuch  an  Aft,  then 
it  is  impoflible  for  you  ever  to  do  an  Aft  that 
ftiall  be  an  Aft  of  the  Corporation  -,  fo  that  that 
will  be  pretty  hard  for  you  that  arc  for  the  City, 
I  think,  to  maintain.  Then  I  have  but  one  Word 
more  (I  give  no  Opinion,  but  only  tell  you  what 
I  would  have  you  apply  your  fclves  to)  is  the 
Truft  of  making  By-laws  annexed  to  the  Lord  of 
the  Market  ?  or  is  it  annexed  to  the  Lord  Mayor.' 
or  is  it  annexed  to  the  Corporation  ?  Surely  the 
Power  of  making  By-laws  is  annexed  to  the  Cor- 
poration, and  I  cannot  fee  how,  as  Owners  of  the 
Markets,  they  have  that  Power.  Now  by  your 
Diftinftion,  where  there  is  a  Franchife  that  does 
neceflarily  depend  upon  another,  there  the  Abufe 
of  any  part  does  forfeit  the  whole  Franchife.  If 
then  this  Power  be  annexed  to  the  Corporation, 
as  fure  I  think  it  is  ( but  I  referve  my  felf  till 
I  have  heard  a  further  Argument  about  it;  then 
confider,  whether  or  no,  when  they  have  abufed 
that  Power,  in  making  this  By-law,  that  is  knit 
to  them  as  a  Corporation,  it  does  not  affeft  the 
Being  of  a  Corporation?   For    it  is   ftrange   a 
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Corporation  fhould  commit  a  Fault,  and  not  be 
punifhed  for  it.  I  tell  you,  I  deliver  no  Opinion 
•in  any  tiling  now,  but  thefe  things  I  would  have 
you  give  me  fome  Satisfaftion  in  -,  and  there  are 
indeed  feveral  other  things  that  will  require  corl- 
•fideration,  I  only  hint  thefe  now. 

The  Second  Argutnent  was  in  Eafter  Term  on  Friday 
April  27. 

Attor.  Gen.  rTpHIS  Cafe   between    the   King 
J_      and  the  City  muft  be  acknow- 
ledged to  be  a  Cafe  of  Importance,'  both    as   it 
refers  to  the  general  Government  of  the  King- 
dom, and  that  of  the  City  in  particular.     As  it 
concerns  the  particular  of  the  City,    it  doth  not 
bode  fuch  diimal  Confequences,  as  fome  Men  en- 
deavour to  frighten  their  Neighbours  with  ;  as  if 
it  were  hereby  defigned  to  demolifh  at  once  all 
their  Liberties,  and  to  lay  wafte  and  open  the  City 
of  Lotidon,  and  to  reduce  it  to  the  Condition  of 
a  Country  Village  ;    than   which  nothing  could 
be  more  malicioufly  fuggefted  of  fo  excellent  a 
Prince,  who  hath  given  fuch  large  Demonftra- 
tions,  not   only  of  his  general   Care    of   all    his 
People's  Welfare,  butof  his  more  efpecial  and  par- 
ticular Kindnefs  to  this  City  o^  London.  This  ^(o 
Warranto  is  not  brought  to  deftroy,  but  to  re- 
form and  amend  the  Government  of  the  City, 
by  pruning  off  thofe  Excefles  and  Exorbitances  of 
Power,  which  fome  Men  (contrary  to  their  Duty, 
and  the  known  Laws  of  the  Land)  have  aflumed 
to  themfelves  under  Colour  of  their  Corporate  Ca- 
pacity, to  the  reviling  of  their  Prince,  the  Oppref- 
lion  of  their  Fellow  Subjefts,  and   to  the  infinite 
Difquiet  of  their  Fellow  Citizens.     I  fhall  not  re- 
count the  Mischiefs  which  thofe  Exorbitances  have 
of  late   wrought  within  the  City,  both  as  to  its 
Peace  and  Profit,  as  likewife  to  the  Obftruftioii  of 
the  free  Courfe  of  Juftice,  that  few  Caufes  efcaped 
the  Crime  of  Maintenance   from  a  divided  Party. 
Thefe  Exorbitances  committed  by  the  City,  calling 
fo   great    an  Influence   over  the   whole    King- 
dom, make  the  King's  Interpofition  in  a  Courfe 
of  Law  neceflary,  by  gently  laying  hi^  Hands 
upon  them   for  their   Cure.     Herein    the   Poli- 
tick  Body   of  his  Subjects  refembles   the   natu- 
ral, that  the  difaffecled  Members  are  beft  cured 
by   laying  on  the  King's  Hands  upon  the  Bo- 
dy.    It   hath   been   obferved,     that  the  City  of 
ILondon  was    never    better   governed,  nor    fiou- 
rifhed   more,    than   after   it  came    from    under 
the  King's  Hands.   The  Reafon  given  by  Edw. 
I.  at  his  Parliament  in  i8  Ed.  i.  of  Denial  of  thePe- 
titions  of  the  Citizens  oi  London.,  to  be  reftored-  to 
their  former  State,  foil.  To  have  a  Mayor  and -their 
Ancient  Liberties,  is  this  :  S^ia  funt  in  bono  StatUy 
55'  07nnia  bene,  ^  in  pace,  t?  nullum  Com?noduin  ap- 
parel to  change  it  then.    The  City  was  in  as  good 
Plight,  both  as  to  its  Quiet  and  good  Government 
and  Profits  too,  whilft  in  the  Hands  of  the  King, 
tinder  the  Common  Law  Government,  as  it  would 
be  in  the  Hands  of  the  Corporation.     Neither  did 
the  City   fuffer   by  being   in  the  Hands  of  the 
Crown,    as  it  was  in   the    Reigns   of    Edw.   r. 
Ediv.2.  Ed.^.zndRich.i.  nor  their  ancient Cuftoms 
and  Privileges  deftroyed  ;  but  they  were  there- 
by  indeed   reftrained   and  held  within  the  mo- 
deft  Rules  of  Government,  in  Subordination  to 
the  General  Government  of  the  Kingdom  :  And 
therefore  the  Danger  threatned  by  this  Suit  will 
not  be  fo  fatal  to  the  Being,  or  well-being  of 
iiie  City,,  as-  was -fuggefted.     Nay,  I  may  with 
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great  affurance  fay.  That  if  the  City  receive  the 
Icaft  harm  hereby,  their,   or  their  Managers  ob- 
ftinate   and  final  Impenitence  muft  draw  it  up- 
on themfelves.     For  though  the   Condufion  of 
the    Replication    upon    the  AfTignment   of    the 
Forfeiture  be.     That  the    Liberties    be    feifed, 
and  they   ab    iifdem  penitus  excludantur,    that   is 
but    the    formal  Conclufion    upon    AfTignment 
of   Forfeitures,    it    Ihews    what   the    Judgment 
of  the  Law  may  be,  if  demanded  by  the  King's 
Attorney,  and  necelTitated  by   the   City's  Obfti- 
nacy,  but   doth  not  exclude   the  King's    Grace. 
But   the  Importance  of  this  Cafe,  to   the   gene- 
ral   Government   of   the  Kingdom,    is    of  ano- 
ther Nature  ;  and  the  Confequences  thereof,  both 
to  the  King,   and  his  Subjedls    in  general,  ap- 
pear  now    far    greater   than  before,    from   the 
manner   and  grounds  of  the  Defence  made  for 
the  City  at  the  Bar  :  viz.    from  the  general  To- 
picks  of  Corporations,    That  they  are  immortal 
and  indiflbluble  •,   that  no  Treafons  or  Seditions 
againft  their   Prince   can  be    committed   by  the 
Members  of  a  Corporation,   even  though  thofe 
Members  meet,  and  aft  jointly  in  the  fame  man- 
ner and  method,   as  they  do  all  other  corporate 
Afts  ;   no,   though  they  fhould  vote  raifing  of 
Men  againft  their  Prince  ;  and  ftiould  give  Autho- 
rity (under  their  Common  Seal)  to  levy  Money 
for  that  purpofe  -,    that  Murders,  Felonies,  and 
Oppreffions  of  their  Fellow  Subjefts,  either   by 
unjuft  Imprifonments,    of  levying  Money  upon 
them  ;  that  none  of  thefe  Crimes  committed  by 
the  Majority  of  the  Members  of  any  Corporation, 
and  authorized  under  the  Common  Seal,  will  af- 
feft  the  Corporation,   or  the  Government  thereof, 
in  point  of  Forfeiture  :  But  a  Corporation  once 
conftituted,  is  out  of  the  reach  of  the  Common 
Law,  to  determine  its  Being,  or  its  Governments, 
for  any  Caufes  whatfoever.     If  fuch  Notions  as 
thefe  could  be  true,   or  fhould  receive  the  leaft 
Countenance  in  a  Court  of  Law,  it  would  be  un- 
fafe,  either  for  the  King  or  any  of  his  Subjefts,  to 
live   in  or  near  a  Corporation.     And  the  Com- 
plaint made  by  the  Commons  in   Parliament  21 
Ed.  3.-   that  the  Incrfiafe    of  Franchifes    tended 
to  the  Extinguilhment  and  Overthrow  of  the  Com- 
mon Law,  would  foon  be  made  good  to  the  pur- 
pofe, when  fuch  great  Bodies  of  Men,  as  the  Cor- 
porations within    EnglaJid  confift  of,    fhall  joindy 
have  a  Power  allowed  them,    S^idlibet  impune  au- 
dendi,  without  being  capable  of  Separation.     The 
Diftinftion  between  the  Politick  Capacity  and  the 
Natural,  to  fubjeft  the  one  to  Punifhment,  and 
not  the  other,  was  framed  in  the  Jefuits  School,  to 
encourage  Subjefts  to  rebel  againft  their  Princes  ; 
but  never  yet  fo  far  improved  the  Diftinftion  to 
apply  it  to  Corporations,  which  (if  they  had  thought 
of  it)  would  have  been  more  efficacious  to  their 
purpofe,  than  as  they  apjjlied  it  ;  Affurance  of  Im- 
punity being  the  ftrongeft  Argument  for  a  Com- 
mifTion  of  any  Crime.     The  Cafe  being  of  fuch 
Confequence  both  to  the  King,  and  his  Subjefts  in 
general,  I  fhall  endeavour  to  examine  it  by  the 
Rules  and  Precedents  x>f  Law,   that  I  may  fever 
what  is  meer  notional,  from  what  is  of  fubftance 
in  it.     I  forbear  to  trouble  the  Court  again  with 
opening  the  whole  Pleadings,  but  fhall  take  the 
Cafe  as  ic  hath  been  opened  :  Wherein  the  Gene- 
ral Queftibn  is,  Whether  jby  ^ny  thing  difciofedupon 
the   Pleadings,  it   apj)ear  to  the  Cokrt,  that    tlx 
May(>r,Ciiize»s,and  Comtnvnalty  of  London,ha^  for^ 
feited  their.Right  of  being  and  offing  as-h  Body  PoH- 
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tick,  arJ  fubjeiied  that  Right  to  be  feifed  into  the 
Kings  Hands  ? 

In  ftacing  of  the  Queftion,  I  forbear  to  ftyle  it 
a  Franchife  or  Liberty,  that  I  may  not  by  anticipa- 
ting preclude  the  Force  of  Mr.  Recorder's  Argu- 
ment, That  it  is  no  Liberty  or  Franchife  -,  but 
may  referve  the  entire  Confideration  thereof  to  its 
proper  place.  And  therefore  I  Ihall  call  it  a  Right, 
for  fuch  moft  certainly  it  is ;  and  it  includes  both 
Jus  Agemfi,  &  Jus  habendi.  Before  we  can  arrive 
at  the  main  Queftion,  certain  preliminary  Points 
have  been  moved  and  debated  ;  fome  to  the  Form 
of  the  Suit  and  Pleadings,  others  relating  to  the 
Matter  thereof. 
To  the  Form  Mr.  Recorder  took  three  Exceptions : 

1.  That  the  Information  is  not  w^ell  laid,  be- 
caufe  not  brought  againft  particular  Members  by 
Name,  which  ought  to  be  in  all  Cafes,  where 
the  Right  ofCorporationsisqueftionedor  ftruckat. 

2.  That  the  Replication  is  worfe,  importing  a 
Contradidlion  both  to  theSuppofal  of  the  Informa- 
tion, and  to  it  felf  •,  becaufe  it  denieth  London  to 
be  a  Corporation,  which  the  Information  allow- 
ed, and  admitted  it  too,  to  be  a  Corporation,  by 
afligning  Caufesof  Forfeiture. 

3.  That  no  Judgment  can  be  given  upon  thefe 
Pleadings,  either  of  Seizure  or  Oufter;  not  of 
Seizure,  becaufe  the  King  cannot  feize  what  he 
cannothold  when  feized  :  And  the  Body  Politick,by 
which  Name  it  is  fued,  cannot  be  oufted  of  it  felf. 

The  great  Triumph  Mr.  Recorder  erefted  up- 
on the  ftrength  of  thefe  Exceptions,  as  for  an  af- 
fured  Vidory  already  obtained,  makes  it  necef- 
fary  for  me  to  give  a  more  particular  Anfwer  to 
them  than  their  Weight  would  otherwife  require. 
For  the  Authorities  cited  by  him  argue  very  little 
to  this  purpofe  :  And  indeed  he  hath  been  fo  un- 
fortunate in  quoting  of  Authorities,  that  how  lit- 
tle foever  they  feem  to  make  for  him,  as  to  the 
Point  he  produceth  them,yet  they  flatly  make  againft 
him  in  fome  other  material  Point.  Not  only  by 
his  Authorities,  but  his  Objeftions  thenifelves,  to 
the  Form  of  the  Information,  admit,  that  a 
Corporation  is  in  its  Nature  feparable  by  Judg- 
ment of  Oufter  againft  the  particular  Members  by 
their  Natural  Names.     The  Opinion  of  my  Lord 

Hales,  in  his,  Common  Place  Book, 
Quo  warranto  ^'^  Warranto  fol  168.  i>/.  7.  ar- 
J08.  pi.  7.      .     gues ,    he    did    not    think  of    the 

Indiflblubility  of  Corporations  J  but 
it  is  no  Opinion,  that  the  only  way  to  impeach  them 
was  by  a  Suit  againft  particular  Perfons  ;  for  it  is 
only  a  fhort  Reference  to  the  Cafes  of  Cufack,  and 
others  of  Ireland ;  and  Farrer^  and  others  of  the  Vir- 
ginia Company  :  which  Cafes  ("as  alfothat  oi  Fijher, 
Helden,  and  others  of  the  Borough  of  Hebmerley  ; 
the  Cafe  of  the  Miiftcians,  and  the  Bermudas  Com- 
pany -,  and  the  other  Cafes  cited  by  Mr.  Recorder) 
do  fully  prove.  That  Corporations  are  Franchifes, 
and  may  be  queftioned  and  impeached  in  the  very 
Point  of  being  Corporations,  by  Suits  of  ^w 
Warranto.  And  they  dp  .prove,  that  the  Suit 
may  be  brought  againft  fome  particular  Mem- 
bers by  Name:  And  againft  the  reft  of  the 
Corporations  by  the  General  Words  -,  as,  Et  a- 
lios  Liberos    hotnines,  & r.alios  Burgenfes,  ,£5?  alios 

de  Fraternitate..  And  thefe  general 
Patch,  17.  jac.*."'^*^''^^  are  material  and  operative  ; 
Rot*.    .,     1  ,  for   a   Judgment    thereiippn     binds 

the  whole.  In  the  ,  Cafe  of  Ciifack 
againft  Particular  Members  by  Name,  cu7n  di- 
verfts    ajiii  ,Cii;ibus   Qivim'    Dublin'.     Jwdgmcjit 


was  given  to  out  not  only  the  particular  Men, 
but  alios  Gives,  Csf  Succeffores  fuos.  Upon  the 
Writ  of  Error,  it  was  alTigned  upon  Record 
as  one  of  the  Caufes  of  Error,  that  Judg- 
ment was  given  to  out  the  Corporation  of 
thofe  Liberties  ;  yet  no  Parties  by  their  Names 
of  Incorporation  ;  but  Judgment  was  affirmed. 
And  the  ^lere  that  is  made  in 
Rolls  2  Report,  in  the  Cafe  of  Fer-  Mich.zi.jacx. 
rars ,  and  others  of  the  Virginia  Rofj>. 
Company  j  whether  the  Corpora- 
tion were  barred  ?  probably  did  arife  from  the 
Nonobfervance  of  the  Records,  where  Judg- 
ment was  given,  as  well  againft  the  alios  Plan- 
tatores,  as  the  particular  Men  made  Parties.  In 
both  thefe  Cafes  the  Suit  was  as  well  againft 
the  reft  of  the  Corporation  as  the  particular 
Men  :  I'he  Appearance  by  Attorney  was  entred 
for  both,  and  the  Plea  as  well  in  the  Name  of 
the  reft,  as  the  particular  Men,  and  Judgment 
againft  both.  And  the  Judgment  againft  the 
Virginia  Company  difcharged  that  Company. 
Thefe,  and  the  other  Precedents  produced  by 
Mr.  Recorder,  do  prove  that  the  King's  Suit 
may  be  brought  againft  particular  Perfons  by 
Name,  and  againft  the  Refidue  of  the  Cor- 
poration, by  a  General  Name  of  Cif  alios  ho- 
mines i  or  againft  particular  Perfons,  and 
alfo  againft  the  Corporation,  by  the  very  Name 
of  Incorporation,  as  the  Cafe  of  Bermudas  Com- 
pany :  But  they  do  not  argue  the  King  hath 
not  a  further  Eledlion,  either  to  bring  his  Suit  for 
queftioning  the  Corporation,  by  the  proper  Name 
of  Incorporation,  without  naming  of  particular 
Perfon,  or  by  fome  other  General  Name,  which 
fufficiently  defcribes  the  Perfons.  I  ftiall  there- 
fore apply  thefe  Anfwcrs  to  the  Objeftion 
warranted  by  Precedents  of  Law  -,  that  where- 
ever  many  Perfons  are  jointly  concerned  in 
Charge  or  Difcharge,  and  the  King  hath  Caufe 
of  Suit  againft  them,  he  may  fue  them,  either 
by  naming  fome  particular  Perfons,  with  a  ge- 
neral iRcference  to  others  ;  or  he  may  fue  on- 
ly by  a 'common  Name  of  Defcription,  with- 
out admitting  them  to  be  a  Corporation,  efpe- 
cially  where  the  general  Name  fuffieiendy  de- 
fcribes the  Perfons,  who  took  this  Corpora- 
tion ;  and  this  as  well  for  Offences  at  Com- 
mon Law,  as  againft  Statute  L,aws.  Where 
Murder  is  committed  in  the  day  time  in  a  Walled 
Town,  tola  Villata  eneratiir  ;  and  fo  for  Re- 
pair of  Highways,  or  Nufances  ih  Highways, 
Repairs  of  Bridges,  and  for  levying  of  the  Hue 
and  Cry.  The  King's  Suit,  either  by  Indict- 
ment or  Information,  hath  been  ufed  both  ways, 
either  naming  fome  few  particular  Inhabitants, 
but  then  always  with  a  general  Reference  &f 
alios  Inhabitantes,  which  is  effential,  otherwife 
both Indiftment  and  Information  would  be  naught; 
or  they  are  frequently  only  by  the  general  Name 
of  Inhabitants,  within  a  Parifti,  Hundred,  or 
County,  as  the  Cafe  is,  without  naming  any 
particular  Inhabitants  at  all  ;  to  produce  In- 
ftances  of  this  nature  would  be  infinite,  the  Ca- 
fes freqaendy  falling  out  both  at  the  Aflizes,  and 
in  this  Court.  It  is  fo  in  Cafes  of  S^uo  Warranto, 
Rot.  15.23.  R.  A  ^0  JVarran-  Mich.  27.  Eliz. 
to  againft  the  Inhabitants  of  Denbigh, 
for  ufing  feveral  Liberties ;  as  to  hold  a  Court  of 
Pleas  before  the  Bailiff,  and  choofing  ^^  ^^^  ^,^_ 
two  Aldermen,  i^c.  upon  Plea  and 
P^murcer,   Judgtncnt   of  Seizure  is   given,   Cs? 
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quod  Inhabilantes  capiantiir.  A  ^0 
Warranto  brought  by  Gerrard  the 
Queen's  Attorney,  againft  Homines 
£5?  tenentes  Manerii  de  Kings  Haur- 
fton  in  Com.  Bedford^  for  claiming  to  be  dif- 
charged  of  Knights  Wages,  i£c.  they  pleaded 
the  Manor  to  be  antient  Demefne  5  and  their 
Plea  was  corifeffed,  and  Judgment  for  theTenants, 
without  naming  any  particular  Tenant.  Thefe 
general  Names  of  Inhabitants  and  Tenants  were 
lufficient  Defcriptions  of  the  Perfons  whom  the 
King  fued ;  and  yet  this  Suit,  by  thofe  Names^ 
works  no  Conclufion  that  they  were  a  Corpora- 
tion. So  Gives.,  Burgenfes,  £s?  Communitas  of  fuch 
a  Place,  are  general  Names  to  defcribe  the  In- 
habitants of  the  Place  by,  antecedent  to  their 
being  a  Corporation.  The  like  o(  Mayor,  Bai- 
liff and  Burgeffes,  Major  and  Citizens,  and  Ponte- 
narii  ;  where  Burgeffes  is  but  an  Addition  of  the 
Name  of  an  Officer  to  the  common  Name  of  the 
Inhabitants,  and  properly  defcribes  the  Perfons 
whom  the  King  fueth.  By  thefe  Names  of  ge- 
neral Defcription  they  are  capable  to  take  this 
Right  of  Incorporation  by  the  King's  Grant. 
The  Grant  doth  not  enable  them  to  take  this 
Right  -,  and  if  by  fuch  general  Names  in  the 
Icing's  Grant  they  may  take,  there  can  no  Rea- 
fon  be  affigned  why  they  may  not  be  fued  by 
the  fame  Name  they  took,  when  they  are  que- 
ftioned  for  this  Right,  be  the  Name  of  Corpo- 
ration the  fame,  or  any  other.  Upon  Pleadings 
in  the  Cafe  of  a  common  Perfon,  Major  i£  Gives 
fhall  not  neceflarily  be  intended  a  Corporation, 
without  it  be  efpecially  fet  forth. 

Inter  Jerom  &  Neai  20  Eliz.  B.  R.  i  Leonard 
106.  in  Trefpafs  and  Battery,  the  Defendant 
pleads  Salisbury  an  ancient  City,  and  a  Cuftom 
there,  that  if  any  Affray  be  committed  upon  any 
Officer,  upon  Complaint  to  the  Mayor,  he,  as 
a  Juftice  of  Peace,  might  fend  for  the  Offender, 
and  juftifies,  under  the  Commandment  of  the 
Mayor,  to  bring  the  Plaintiff  before  him  :  And 
on  Demurrer  joined,  and  Judgment  againft  the 
Defendant,  one  of  the  Grounds  thereof  was,  that 
it  did  not  appear  that  Salisbury  was  a  Corporation, 
although  it  did  appear  that  Salisbury  was  a  City, 
and  had  a  Mayor  ;  much  lefs  Ihall  it  conclude  the 
King,  who  is  not  fo  ftridly  bound  in  his  Suits  as 
common  Perfons  are.  It  is  true,  that  in  the  Cafe 
of  Maidenhead  there  are  three  Judges  againft 
Mountague,  of  Opinion,  that  they 
Palmer.  need  not  fet  forth  they  are  a  Cor- 

poration, becaufe  they  are  not  que- 
ftioned  for  it  by  their  Information,  but  fuppofed 
to  be  one,  and  queftioned  only  for  a  Market, 
which  they  claimed  by  the  King's  Grant.  In  the 
fame  Cafe  it  is  agreed,  if  they  had  been  fued  by 
any  other  general  Name,  bat  the  very  Name  of 
Incorporation,  they  fhould  not  be  intended  a 
Corporation,  according  to  the  Cafe  of  the  King 
againft  the  Corporation  of  Denbigh.  And  who- 
ever looks  into  the  Record,  muft  conclude  Moun- 
iague's  Opinion  to  outweigh  that  of  the  other 
three  Judges.  The  Suit  againft  them  was  by  the 
.Name  of  the  Pontenarii  ;  the  Grants  which  they 
plead  recite  the  Corporation  of  the  Pontenarii  to 
be  diffolved,  and  the  Grant  is  a  new  Grant  to  the 
Bridgemafters  :  So  that  there  was  no  room  for  any 
/Intendment,  that  it  was  a  Corporation  before  the 
Grant,  againft  their  own  Plea  ;  but  that  which 
fcems  in  the  Cafe  to  have  pre&rved  the  Bridgc- 
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mafters,  is,  that  the  Judges  inclined  to  an  Opi- 
nion, that  it  being  for  Maintenance  of  a  Bridge, 
which  was  of  necelTary  and  publick  Ufe,  the 
Grant  it  felf  might  amount  to  a  new  Incorpora- 
tion, which  was  a  plain  Waiver  of  the  former 
Opinion  ;  and  if  the  three  Judges  had  continued 
their  Opinion,  Judgment  would  have  been  entred 
for  the  Defendant  j  but  no  Judgment  was  ever 
given  in  that  Cafe  :  So  that  Mayor,  Citizens, 
and  Commonalty  of  London  being  a  general  Name, 
fufficiently  defcribing  the  Perfons  againft  whom 
the  Suit  is  brought,  may  be  ufed  in  the  King's 
Suits  without  any  manner  of  Conclufion  to  the 
King.  But  in  the  next  place  it  is  yet  ftronger, 
where  one  of  the  Articles  of  the  Suit  is  for 
ufurping  the  Corporate  Rightj  that  prevents  all 
colour  of  Pretence  for  any  Conclufion  ;  herein 
this  Cafe  differs  much  from  that  of  Maidenhead, 
as  to  the  Form  of  the  Information,  And  in  fuch 
Cafes,  where  the  queftioning  the  Right  is  a  fpe- 
cial  Article,  the  Form  of  the  Information  is  the 
fame  againft  all  Corporations, whether  byjuft  Title, 
or  altogether  ufurped,  and  by  wrong ;  the  Suit 
fuppofeth  them  all  to  be  by  wrong,  and  ufurp- 
ed ;  and  whether  by  right  or  wrong  cannot  be 
known,  till  the  Title  by  Pleading  be  difclofed 
and  difcufTedv  and  many  times  not  then  neither, 
becaufe  the  Liberty  may  be  loft  by  Default  of 
Pleading,  upon  Nihil  dicit,  or  Mifpleader,  by 
pleading  a  wrong  Title,  or  infufficiently  pleading 
a  right  Tide. 

A  ^w  Warranto  contra  Prapoft- 
tum  £i?  Burgenfes  bur gi  five  villus  de     B.R.R.5Caf.  i. 
Card,  for  claiming  to  be  a  Corpo-     ^°^-  '■^■ 
ration,   and  divers  other  Liberties  : 
They  plead,  that  they  claim  nothing  but  under 
the  Bifhop  of  Bath  and  Wells.     It  appears  by  the 
Plea,  that  they  had  no  good  Incorporation,  and 
Judgment  might  have  been  entred  againft  them  : 
But  the  Bifhop  obtained  a  Grant  from  the  King 
of  a  new  Incorporation,   which  I  have  feen  and 
perufed,  and  thereupon  a  Noli  profequi  was  en- 
tred. 

A  ^0  Warranto  againft  the  Com- 
monalty of  the  City  of  Canterbury,     Hil.  Car.  1. 
for  claiming   to  be  a  Corporation,     ^°^-  ^^■ 
and  divers  other  Liberties  :   They 
plead  to  all,   and  feveral  liTues  taken  in  feveral 
Parts  of  the  Plea,    and  Breaches  affigned  to  o- 
thers  for  a  Forfeiture.      ^0  War- 
ranto againft  the  Bailiff  and  Alder-     g  ^  j^ich. 
men  of  New  Radnor  is  of  the  fame     20  jac.i.  R.  17- 
nature  ;  and  Multitudes  of  others  I 
could  produce,  where  the  Suit  is  brought  in  the 
fame  Form  as  ours,  to  queftion  the  Right  of  a 
Corporation    againft  them   by    their  Corporate 
Name. 

My  laft  Anfwer  is.  That  where  the  King  pro- 
ceeds for  a  Forfeiture  upon  Breach  of  Condition, 
the  Right  is  not  determined  till  Judgment  of 
Seizure  ;  for  it  is  a  miftaken  Ground,  that  For- 
feitures to  all  purpofes  relate  to  the  time  of  the 
Forfeiture  :  For  as  to  Copyhold  Eftates,  Offices, 
and  Liberties  in  cafe  of  the  King,  which  may 
be  determined  by  Breaches  of  Faft,  they  are  not 
avoided  till  the  Fadl,  which  caufes  the  Forfei- 
ture, be  found  upon  Record  :  So  that  the  Suit  is 
well  grounded  againft  them,  by  the  Name  of 
Mayor,  Citizens,  and  Com7nonalty  :  for  they  con- 
tinue fuch  till  Seizure,  and  till  then  are  a  Corpo- 
ration de  faSto. 

5  K  2. 1  Ihall 
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2.  I  fhall  be  fhort  in  my  Anfwers  to  the  Ob- 
jeftions  to  the  Replication,  becaufe  they  are  in 
effeft  already  anfwered  by  what  I  have  faid.  The 
Traverfe  of  the  Title  by  Prefcription  is  purfuant 
to  the  Suppofal  of  the  Information,  which  fup- 
pofeth  they  have  ufurped  that  very  Liberty,  and 
puts  them  upon  fliewing  their  Tide  by  that  Name  •, 
even  put  the  Cafe  they  have  a  good  Tide  by  that 
Name,  by  this  Patent,  or  by  Aft  of  Parliament, 
and  they  will  wave  it,  and  fet  up  a  Tide  by  Pre- 
fcription.    And  this  was  done  in  the  Cafe  of  Can- 

terbury  before,  and  in  the  Cafe  of 
Trin.  rf  jac.  i.      jy^^  Malton  J  where,  upon  the  ve- 
°   '  ry  fame  Information  as  ours,  againft 

the  Bailiff  and  Burgefles  of  New  Malton  in  Com. 
Ebor.  they  pleaded  their  Tide  to  their  Corpora- 
tion by  Prefcription,  and  IfTue  taken  ;  and  it 
proved  fatal  to  them;  forVerdidt  and  Judgment 
went  againft  them. 

Then  for  the  Contrariety  of  the  Replication  to 
it  felf,  none  appears ;  for  the  traverfing  of  the 
Prefcription  by  fuch  Name,  is  no  Denial ;  but  it 
may  be  a  Corporation  by  Prefcription  by  another 
Name,  or  it  may  have  that  Name  alfo  by  Grant. 
And  the  farther  Replication  is.  That  affuming 
upon  themfelves  to  be  a  Corporation  by  that 
Name,  they  committed  the  feveral  Afts,  which 
are  afllgned  for  Breaches.  And  that  is  the  only 
Advantage  the  King  hath.  By  Informadons  of 
^w  JVarranto  he  may  go  upon  the  Title,  and 
take  Advantage  of  any  Defeft  therein,  or  of  the 
Pleading  thereof,  and  may  alfo  aflign  Breaches 
for  a  Forfeiture,  as  is  held  in  the  Cafe  of  Maiden- 
head Bridge.  In  the  Cafe  of  Canterbury  Iflue 
"was  taken  upon  fome  Liberties,  Breaches  afllgn- 
ed to  others.  The  King  may  plead  feveral  Pleas, 
and  take  feveral  IfTues,  and  demur  to  part,  as  he 
ihall  be  advifed. 

3.  The  Objedion,  That  no  Judgment  can  be 
given  upon  thefe  Pleadings,  arifeth  principally 
Upon  two  notable  Errors,  againft  plain  and  ex- 
prefs  Authorities  of  Law: 

(1)  That  nothing  can  be  feifed  into  the  King's 
Hand,  which  the  King  cannot  hold  and  en- 
joy when  it  is  there. 

(2)  That  every  Judgment  upon  a  Forfeiture 
ought  to  be  a  Judgment  of  Oufter. 

Thefe  miftaken  Grounds  having  been  fo  often 
made  ufe  of  by  Mr.  Recorder  in  other  parts  of  his 
Argument,  for  fupporting  a  Suppofition,  That 
a  Corporation  cannot  be  forfeited,  I  flrall  ( to 
avoid  Repetition)  leave  them  to  be  confidered 
when  I  come  to  his  main  Argument  •,  and  there- 
fore ftiall  proceed  to  confider  the  preliminaiy 
Points  moved  relating  to  the  matter  -,  viz. 

Firji,  Whether  the  Right  of  Incorporation  of 
being  a  Body  Politick  may  be  forfeited,   or 
feifed  into  the  King's  Hands. 
Admitting  it  may  be,  then, 
5tY(j;7^/)',  Whether  the  Afts  of  Common  Council, 
or  the  Members  aflembled  in  Common  Coun- 
cil, which  is  all  one,  may  work  fuch  Forfei- 
ture, or  Caufe  of  Seizure. 
Fn-Jf, As  to  the  firftPoint,ImuftconfefstheWeak- 
nefs  of  my  Underftanding,  that  upon  what  hath 
been  offered  from  Reafon  or  Authorities  of  Law, 
I  cannot  apprehend  it  rendred  in  the  leaft  doubfi 
ful  to  a  Court  of  L-aw,  whatever  it  may  be  in  a 
Common   Hall,  and  Publick  Affemblies  of  the 
City,  where  ftrong  Lungs  have  a  Preference  be- 
fore a  rational  Head,,  but  that  the  Right  of  be- 


ing a  Body  Politick  may  be  forfeited,    or  fuf- 
pended. 

It  was  moved  as  a  Doubt  by  Mr.  Solicitor,  but 
as  a  vulgar  Error  obtruded  from  publick  Prints 
upon  the  unthinking  and  unwary  Citizens  ;  which 
poffibly  gave  Encouragement  to  the  many  Ex- 
orbitances committed  within  the  City,  and  parti- 
cularly to  thofe  now  laid  to  their  Charge  ;  and, 
I  thought,  fufiicient  had  been  fpoken  by  Mr.  Soli- 
citor to  have  prevented  the  Growth  of  fo  mifchiev- 
ous  an  Error.  But  for  that  Mr.  Recol-der  did  ex 
animo  efpoufe  that  Opinion,  as  if  no  Man  were  in 
his  right  Wits,  that  did  not  concur  with  him  in 
Opinion,  and  as  if  there  were  fomething  in  it  in- 
deed, hath  laid  his  main  Strefs  upon  it,  and  ereft- 
ed  it  as  his  Palladium  to  defend  the  City  by. 
And  probably  this  Image  (for,  if  examined,  I 
fear  it  will  prove  no  other  than  a  Work  of  Ima- 
gination) may  make  that  Impreffion  upon  fome 
Men,  that,  conceiting  themfelves  to  be  Citizens 
and  Aldermen  of  an  invincible  and  immortal  Ci- 
ty, incapable  of  Diffolution,  they  may  dream  of 
being  an  Independent  Commonwealth  within  a 
Kingdom,  and  unaccountable  to  the  King,  or 
his  Laws.  It  is  therefore  made  heeeffary  for  me 
(with  your  Leave)  to  raifpend  fome  of  your  Time 
in  fpeaking  again  to  this  Point ;  which  I  fhall  do, 

1.  By  briefly  ftating  what  this  Right  is,  whence 
it  arifeth,  and  for  what  Purpofe  it  was  framed 
or  introduced. 

2.  I  will  examine  the  Reafons  and  Grounds 
produced  by  Mr.  Recorder,  why  it  cann6t 
be  forfeited. 

3.  Then  I  fhall  offer  the  Reafons  and  Authori- 
ties of  Law,  that  it  may  and  hath  been  for- 
feited and  feifed  into  the  King's  Hands. 

In  fpeaking  to  all  which  I  will  not  fo  far  dif- 
truft  the  Memory  of  the  Court,  as  to  repeat  what 
hath  been  fo  well  urged  by  Mr.  Solicitor  from 
Reafon  and  Authorities,  but  fhall  endeavour  to 
avoid  it  what  I  can. 

I.  As  to  the  firft  thing  propofed,  ThisRight  of 
a  Corporation,  aggregate  of  many  (to  which  I 
fliall  confine  my  Difcourfes,  being  the  only  thing 
under  Confideration)  is  a  Right  granted  to  many 
natural  Perfons  to  be,  have,  enjoy,  and  aft  as 
one  Body  and  Perfon.  It  confers  jus  Perfidies,  i3 
Perfonam  efficit,  which  our  Law  Books  exprefs  by 
the  Names  of  Perfina  Politica,  and  Corpus  Politi- 
cufn,  and,  as  fuch,  is  capable  of  all  Civil  Rights, 
both  habendi  &  agendi.  The  Inftruments  of  Cre- 
ation of  this  Right,  and  the  Claims  thereof  upon 
Pleadings,  do  beft  declare  the  Nature  of  it,  viz. 
^iod  ho7nines  Inhabitantes,  Cives,  Burgenfes,  or 
fuch  other  general  Nam€,  defcribing  the  Perfons 
who  are  to  take,  fttit  unum  Corpus  Corporatum  r*?, 
faElo^  i£  nomine.  And  when  Prefcription  is  made 
for  a  Body  Politick,  l^c.  ^od  Homines  &  CiveSy 
or  Homines  £5?  Burgenfes  funt,  (^  a  tempore  cujus, 
&c.  fuerunt  unum  Corpus  Corporatum  re  i3  fa5lo 

per  nomen So  that  it  is  fomething  more  than  a 

Notion,  or  meer  Name,  Corpus  Corporatum  fully 
expreffeth  it,  a  Body  made  up  of  feveral  vifible 
Bodies  in  "unum  colktla^  i£  vinculo  Juris  unit  a. 
And  a  Corporation  is  every  whit  as  vifible  a  Bo- 
dy, as  an  Army  :  For  though  theCommiffion  or 
Authority  be  not  feen  by  every  one  ;  yet  the  Bo- 
dy, united  by  that  Authority,  is  feen  by  all  but 
the  Blind  ;  and  if  the  King  or  the  Law  demartdU 
the  Authority,  it  muft  be  produced  and  fhewn, 
and  is  as  vifible  in  the  Eye  of  the  Law,   as  any 

other 
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other  Right  whatfoever,  whereof  natural  Perfons 
^re  capable.  It  feems  ftrange,  and  almoft  be- 
yond all  Excufe,  that  the  Recorder  of  London 
fliould  never  have  feen  that  great  Body  Politick 
aflTenibled  ;  unlefs  he  will  excufe  himfelf,  that  he 
is  the  Mouth  of  the  City,  and  not  the  Eyes.     Sir 

James  Baggs  Cafe,  Co.  ii.  b.  allows 
Co.  II.  b.  f.2y.     it  to  be  fuch  a  Right,   that  every 

Member,  feparately  confidered,  hath 
a  Freehold  therein  ;  and  all,  jointly  confidered, 
have  an  Inheritance  which  may  go  in  Succcfllon. 

It  is  the  fame  Right  which  the  Civi- 
Lit  2^0  lians  ftyle  Collegium^  or  Univerfitas, 
Braft.  28  f.  !;S.  ^nd  fo  ftyled  here  in  Bra^on's  time  v 
Co.  10.  b.fo.  14.    jcil.  Si  Rex  concejferit  aliciii Uni- 

vcrfuatiy  ficut  Civibus  vel  Burgenfihus. 
Natural  Perfons,  as  fuch,  are  capable  of  tak- 
ing and  holding  this  Right.  It  is  neither  taken 
nor  held  in  their  Politick  Capacity,  but  their  Na- 
tural ;  for  many  Men,  as  Men,  are  capable  of 
Union,  which  is  evident  by  the  Charters  of  Crea- 
tion, and  the  Pleadings  in  all  fuch  Cafes  ;  it  is 
Hc7nines  &  BurgenfeSy  Homines  i^  Gives,  who  are 
conftituted  unu7u  Corpus  Corporatum.  And  as  the 
Natural  Perfons  are  an  effential  Part  conftituting 
the  Body  Politick  ;  -fo  all  the  Operations  and 

Exercife  of  this  Right  are  only  per- 
2iEJ.4.foI.H.     formed  by  the  Natural  Perfons,  21 

iE'J.  4. /(?.  14.  ThatBook,  and  other 
Authorities,  are  exprefs  in  the  Point  -,  diough  in 
a  Cafe  fo  evident,  there  needed  no  Authority. 
And  therefore  when  the  Queftion  is  of  Nonufer, 
ovAhufer  of  Franchifes  by  a  Corporation,  it  mufl 
of  Neceflity  be  intended  for  fome  Adts  or  Neg- 
ligence of  the  Natural  Perfons,  or  thofe  Officers 
that  are  imployed  by  them.  And  the  Queflion 
will  reft  only  upon  this.  What  Ads,  or  what 
Omifllons  of  the  Natural  Perfons,  will  affed  this 
Right,  wherein  all  the  Members  of  the  Body  have 
an  Intercfl  ? 

This  Right  is  meerly  of  human  Inftitution ;  and 
therefore  as  to  its  Birth,  Form,  Extent,  or  Limits, 
isdireftedand  fupportedby  the  municipal  Laws  of 
each  Country,  and  therefore  for  that  Reafon  is 
ftyled  by  our  Books  Political.  By  the  Conftitu- 
rion  of  our  Laws,  this  Right,  as  all  Jurifdiftions 
and  Franchifes,  is  lodged  in  the  Crown,  and 
thence  only  is  derived.  BraSon  upon  the  Que- 
ftion, ^is  concedere  pojfit  libertates,  £5?  quibus,  if? 
qualiter  transferuntttr?  thus  refolves  it  :  Dominus 
Rex  babet  omnia  Jitra  in  manu  fua,  qiicz  ad  Coro- 
tiam  y  Regalem  pertinent  pctejlateniy  £5?  Regni  gii- 
herjiacuhnn  ;  babet  etiam  Jtijlitiam  £5?  Judicium, 
qua  funt  Jurifdiciiones  ;  babet  etiam  ea  qiice  ad  Pa- 
cem  pertinent.  Ea  qucB  dicuntur  Privilegia,  licet 
fe7-tineant  ad  Coronam,  pojfunt  ad  privatas  Perfo- 
nas  transferrin  fed  de  gratia  ipfius  Regis  fpeciali. 
And  then  fheweth,  that  fuch  Grantees  as  Ufu- 
frudluaries  may  enjoy  them,  donee  amiferint  per 
ebufum  vel  nan  ufuin.  The  whole  Current  of  our 
Books  to  this  day  concur  with  this 
4P  Ed.  J.  J.  ancient  Audior  in  this  Point,  That 
none  can  make  a  Corporation,  but 
the  King ;  fuch  Power  cannot  be  preVcribed  for, 
it  is  fo  inherent  to  the  Crown.  The  principal 
Cafe  was  of  the  Whitelawers  in  London,  who  pre- 
fcribed.  That  by  the  Cuftom  of  Low^o?;,  the  Men 
ofanyArtorMyftery  might  aft  as  a  Guild  or  Fra- 
ternity, and  were  capable  of  a  Devife  -,  and  plead 
their  Cuftom  confirmed  by  feveral  Charters  -,  and, 
no  doubt,  would  have  pleaded  fome  of  the  Afts 
of  Parliament  now  pleaded,  if  the  learned  Coun- 
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fel  had  then  thought  there  had  been  any  thing  of 
Force  in  them.  Judgment  was  given  againfl 
them,  for  that  none  had  fuch  Power  but  the  King. 
In  that  Cafe  it  appears,  that  the  Abbot  and  Prior 
of  Wefiminfler  were  one  entire  Corporation,  and 
divided  by  the  King,  and,  after  the  Severance,  a 
Square  impedit  maintained  by  the  Prior  againfl  the 
Abbot. 

Some  Corporations   are  by   the 
King  alone,  as  Dean  and  Chapter,     Bro.  corpotar. 
Mayor  and  Commonalty  -,  fome  by     J4- 
the  Pope  alone  ;   fome  mixt,  by  thfr 
King  for  their  Temporal  PofTefTions,  by  the  Pope 
for  their  Spiritualities.     Whether  the  King  grant 
them  by  Charter  out  of  Parliament,  or  in  Parlia;- 
ment,   or   by  Aft  of  Parliament,    the  King   iS 
ftill  the  Donor,    and  the  Fountain  and  Spring 
from  which  this   and   all  other    Liberties  flow. 
A  Title  by  Prefcription  always  fuppofeth  a  Grant 
in  or  out  of  Parliament,  and  is  allowed  by  Law 
for  fupporting  long  Polfeflions,   grounded  upon 
ancient  Grants  before,  time  out  of  Memory ;  out 
by  what  Title  foever  thefe,  or  any  other  Rights 
are  derived  down,    whether  Grant  or  Prefcrip- 
tion, their  Natures  remain  the  fame,  and  they  are 
governed  by  the  fame  Rules  of  Law,   and  are 
equally  fubjeft  to  the  like  Civil  Accidents,  the 
one  as  well  as  the  other. 

The  lall  thing  inquirable  into  this  Head  is. 
To  what  End  and  Purpbfe  fuch  Corporations 
were  elefted,  and  allowed  by  the  Policy  of  our 
Laws. 

ThegenerallntentandEnd  of  all  Civil  Incorpora- 
tions is  in  orderto  better Government.Government 
relates  principally  either  to  Perfons  or  Things : 
That  which  relates  principally  to  Perfons  may  be 
properly  called  General  Government  ;  becaufe, 
properly  fpeaking,  Perfons  only  are  the  Subjefts 
of  Government.  That  which  relates  to  Things  is 
called  Special  Government,  becaufe  limited  to  the 
Managery  of  particular  Things,  as  Trade,  Chari- 
ty, and  fuch  like  ;  for  the  Government  whereof 
feveral  Companies  and  Corporations  for  Trade 
were  erefted,  and  feveral  Hofpitals  and  Houfes 
for  Charities.  Of  this  Nature  are  the  Trinity- 
Houfes  for  regulating  Navigation  ;  and  fo  the 
College  of  Phyficians,  the  Corporation  of  Parijh^ 
Clerks,  and  a  multitude  of  other  Special  Corpo- 
rations in  England.  The  only  End  of  erefting 
thefe  Special  Corporations  was,  for  the  better  Or- 
der and  Government  of  the  feveral  Matters  fpe- 
cially  committed  to  their  Care. 

The  Corporations  for  General  Government  on- 
ly, are  thofe  of  Cities  and  Towns,  Mayor  and 
Citizens,  Mayor  and  BurgefTes,  Mayor  and  Com- 
monalty, and  fuch  like.  The  Corporations,  as 
they  are  for  the  Government  of  Men  only,  hav- 
ing nothing  fpecially  committed  to  their  Care 
upon  the  Incorporation,  fo  they  are  erefted  for 
no  other  End  or  Purpofe  than  Government. 
And  if  either  at  the  Time  of  the  Incorporation, 
which  very  few  are,  or  afterwards,  they  have  any 
Special  Matter  committed  to  their  Care,  it  is 
purely  collateral  to  the  Ends  and  Defign  of  ereft- 
ing thefe  fort  of  Incorporations  within  Cities  and 
Towns.  This  appears  by  the  Charters  of  Crea- 
tion both  ancient  and  modern  •,  the  Form  is  much 
the  fame,  which  is  after  this  manner  :  Nos  vokii' 
tes,  quod  de  ccBtero  imperpetuuvi  in  eadem  Civitate, 
Burgo,  aut  Villa  [as  the  Cafe  is]  Libert  at''  i3  Pre- 
cinSf  ejufdem  babeatur  iimis  certUs  id  indiibitatus 
modus  pro  cuflodia  pacts  nojim,  &c  pro  bor.o  reqi- 
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mine  i^  guhernatione  Civitalis^  Burgiy  ^  Fillff,  ac 
Populi  ibidem  inhabit antium^  fcf  aliorum  illic  con- 
Jiuentitan  ;  (^  quod  Civitas,  Burgus,  aut  Villa,  fa- 
ce^ Concordia^  &  quiet e  fin t,  ad  fonnidinetn  ^  ter- 
rorern  7naloru?n  delinquentium,  &  in  pmmium  bo- 
vorum  -,  ac  etiam  ut  pax  nojlra  ceteraque  favta  ju- 
Jlitia  y  bono  reginiine  ibidem  melius  cujlodiri  valc- 
ant  y  pojfwt.  Hiefe  are  the  Grounds  upon  which 
Corpora. ions  are  ere<5ted. 

The  Limits  and  Extents  of  their  Corporations, 
and  Jurifdiclion,  are  Hmited  by  their  Charters  ; 
and  there  is  a  plain  Difference  made  in  many 
Ciiarters  between  this  and  other  Liberties,  as  to 
the  End  of  granting  ;  this  being  ereded  only^'ro 
bono  regimine,  being  a  Burden,  and  chargeable 
in  the  Execution  of  that  publick  Truft.  Many 
other  Liberties  and  Privileges,  both  of  Eafe  and 
Profit,  are  granted  to  them  pro  7neliore  fujlen- 
tatione  of  thofe  Charges,  which  the  Government 
would  ncceffarily  require.  Since  the  Statute  of 
Mortmain  they  cannot  purchafe  without  a  fpecial 
Non  objiantc.  They  cannot  engrofs  Trade,  by 
excluding  Foreigners  ;  Norris  and 
Hob.  211.  Staphs  Cafe,  Hob.  211,     So  that  no 

private  Benefit  can  beaffigned  to  be 
the  End  oferecfting  them.  The  Power  of  making 
By-laws,  which  is  incident  to  a  Corporation,  is 
only  for  better  Government  ;  and  by  that  Rule 
they  muft  be  judged. 

Having  confidered  the  Nature  of  a  Body  Po- 
litick aggregate,    whence  it  flows,  and  for 
what  Purpofe  it  was  erefted, 
2.    I  proceed   to   examine  the  Grounds  and 
Reafons  produced,   why  it  cannot  be  forfeited, 
or  feifed  into  the  King's  Hands. 

Many  things  were  produced  by  Mr.  Recorder, 
to  make  good  his  Afiertion,  more  ad  captandum 
populu7n,  than  to  perfuade  a  Court  of  Law.  I 
will  not  mifpend  your  Time  in  perufing  the  jocu- 
lar part  of  the  Argument,  which  may  make  the 
Citizens  fmile  one  way,  and  the  Learned  in  the 
Law  another  w.ay  •,  but  I  fliall  colledl  together 
what  feems  to  have  any  Force  of  Argument. 
The  Grounds  the  Argument  went  upon  feem  to 
be  thefe : 

(i)  That  a  Corporation  is  no  Liberty  or  Fran- 
chife,    but  a  meer  Capacity  of  fuing,  and 
being  fued. 
(2)  That  a  Corporation,  in  its  Nature,  is  not 

capable  of  being  forfeited  or  diffolved. 

C3J  That  it  cannot  be  furrendred. 

(■\)  That  the  Forfeiting  or  Diflblving  of  any 

Corporation  was  never  put  in  Pradtice,  nor 

fo  much  as  ever  came  within  theCompafs  of 

any  Man's  Imagination. 

''i)  As  to  the  firft,  A  Corporation  is  no  Libert'^, 

but  a  Capacity.    Now  it  is  proved,  even  juft  as  all 

the  reft  will  appear  to  be  proved,  by  ftrong  A- 

verments,  and  Quotations  of  Books  that  prove 

no  fuch  thing.    The  Authorities  were  i  /«/.  250, 

Bro.  Title  Corporation  and  Capacities.     In  the  In- 

ftitutes  the  Words  are,  A  Body  Politick  is  a  Body 

to  take  in  Succejfwn,  framed  as  to  that  Capacity  by 

Policy.     The  Authority  is  exprefs  againft   him", 

that  a  Body  or  Perfon  Politick  hath  a  Capacity  to 

take  in  SuccefTion,  and  is  not  a  meer  Capacity  ; 

and  the  other  Words  of  the  fame  Author  are, 

yind  fnade  into  a  Body  and  Capacity  to   take  and 

giant:    So  that   this  Authority  fails-,    it  neither 

proves  it  no  Liberty,  nor  to  be  a  meer  Capacity. 

1  hat  of  Bro.  Tit.  Corporation,  proves  lefs  -,  for 

Capacity  ii  of  larger  Signification,  and  incident 
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to  Natural  Perfons,  as  well  as  Corporate  Perfons  V 
and  fuch  Inftances  are  fet  down  under  that  Title 
of  Alienees,  i^c.  and  it  is  a  great  Imputation  to 
the  Memory  of  fo  learned  a  Perfon,  that  he 
fhould  think  that  Corporations  and  Capacities  were 
fynonymous,  or  that  he  fhould  tautologize  in  a 
Title  in  an  Abridgment. 

The  Definition  Mr.  Recorder  gives  of  a  Cor- 
poration, that  it  is  a  Capacity  of  fuing  and  being 
fued,  which  ferved  him  for  many  a  Jeft  in  his  Dif- 
courfe,  is  no  better  than  to  define  a  Man  to  be 
Anitnal  bipes,  or,  which  is  nearer,  a  meer  Capa- 
city of  walking  with  two  Feet.  Although  the 
Authorities  fail,  and  prove  not  the  Matter,  yet 
it  is  of  that  Importance  to  the  Caufe,  that  a  Cor- 
poration be  no  Liberty,  that  fomething  muft  be 
thought  upon  to  make  it  out.  For  if  it  be  ad- 
mitted to  be  a  Liberty,  the  Authorities  will  be 
too  ftrong,  that  every  Liberty  and  Franchife  car- 
ries with  it  a  Condition,  that  it  be  ufed,  and  well 
ufed,  the  Breach  of  which  will  amount  to  a  For- 
feiture. And  therefore,  when  nothing  elfe  can 
be  found  to  prove  it  no  Liberty,  recourfe  muft 
be  had  to  the  negative  Argument,  backed  witH: 
ftrong  Averments,  that  it  was  never  fo  ftyled  in 
any  Authority  of  Law,  except  in 
one  Cafe,  in  the  Town  of  Hehnfy,  co.  Ent.  q^w 
Co.  Ejit.  ^0  IVarranto,  and  Mr. 
Nofs  Opinion  in  Hayward  and  Fulcher's  Cafe, 
grounded  only  upon  the  Cafe  of  Helmfly.  But 
one  Swallow  makes  no  Spring  ;  and  it  was  well 
Mr.  Recorder  fpied  it  in  that  Cafe,  otherwife  the 
Averment  had  been  without  any  Exception. 

If  the  Point  had  refted  upon  that  Precedent, 
and  Mr.  Noys  Opinion,  it  would  have  better  Au- 
thorities for  it,  than  any  could  be  produced  a- 
gainft  it.  But  there  are  Multitudes  of  Authori- 
ties, whereby  Corporations  are  not  only  called^ 
but  appear  to  be  Liberties  and  Franchifes  ;  fe- 
veral  have  been  cited  by  Mr.  Recorder,  but  not 
feen,  or  overlook!  by  him. 

In  the  Cafe  of  Cufack  and  others, 
in  all  the  Parts  of  the  Record  it  is 
ftyled  a  Franchife  or  Liberty  ;  and 
particularly  in  the  Continuance,  Cu- 
ria advifare  vult,  and  time  taken  to  advife  upon 
it  as  a  Liberty.     So  in  the  Cafe  of 
Farrer,   and  others  of  the  Virginia     Mich.  2  Jac.  r. 
Company,  throughout  the  Record     ^-  ^J" 
ftyled  a  Liberty  and  Franchife,  e- 
ven  in  the  Judgment  it  felf.     Mr.  Noy  knew  of 
thefe  Cafes,  and  many  more  before  this  time  ;  but 
knew  it  to  be  the  Guife  of  learned  Men,  in  clear 
Cafes,  and   of  daily  Experience,  not  to  repeat 
many  Authorities. 

The  Records  of  the  Cafes  cited  by  Mr.  Re- 
corder, of  the  Borough  of  Hebmerly,  the  Cafe  of 
the  Muficians,  and  Bermudas  Company,  ^c.  do 
all  call  it  a  Franchife  or  Liberty. 
The  Cafes  I  have  already  cited  do 
fo  too  ;  Againft  the  Bailiff  and  Bur- 
gefs  of  New  Malton ;  againft  the 
Mayor  and  Commonalty  of  Can- 
terbury ;  againft  the  Portreeve  and 
Burgefs  of  Chard.  Many  more  I  have  perufed, 
but  conceive  it  too  much  to  trouble  the  Court 
with  them  at  prefent.  It  is  certainly  true  in  all 
the  Records  of  ^10  Warranto,  wherever  there  is 
a  fpecial  Article  againft  a  Corporation  for  bein^ 
a  Body  Politick,  it  is  always  impeached  by  the 
Name  of  a  Franchife  and  Liberty  ;  and  Multi- 
tudes there  are  of  that  Nature.     And  in  fo  clear 
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1  Cafe  I  omit  to  mention  the  Writs  of  Non  ontit- 
las,  for  entring  into  Corporations,  and  die  Re- 
turns of  their  Bailiffs  ;  which  make  out  evident- 
ly, that  Corporations  are  Franchifes,  and  the  Li- 
mits of  the  Corporation,  and  Limits  of  the  Fran- 
chifes are  all  one, 

("2;  The  next  Argumentis  drawn  from  the  Nature 
and  Qualities  of  Bodies  Politick,  That  they  are 
invifible,  immortal,  impeccable,  and  therefore 
impatible,  with  a  large  Jargon  of  non  ens,  ts?  ens 
rationis.  Certainly  this  Argument  was  fetched 
from  the  Clouds  at  the  City's  Charge ;  and  it  coft 
them  dear  :  For  I  cannot  believe  it  could  enter 
into  theReafon  of  any  Man,  much  lefs  of  learned 
Men,  that  a  Body  framed  by  the  Policy  of  Man 
can  be  immortal  •,  or  that  a  Body,  compared  of 
many  bulky  vifible  Bodies,  can  be  invifible  -,  or 
a  Body,  whofe  very  Parts  and  Members  are  mor- 
tal, is  in  its  own  Nature  immortal.  Mr.  Re- 
corder admits,  that  the  Death  of  all  ends  the 
Corporation  ;  and  therefore  if  any  learned  Men 
have  ufed  fuch  hyperbolical  ExprefTions,  rnoft 
certainly  they  never  intended  the  Citizens  of  Lon- 
don, or  other  populous  Town  or  City  within  Eng- 
land, of  whom  the  Queftion  is,  but  of  fome  Cor- 
poration in  Eutopia,  where  the  Citizens  neither 
eat,  drink,  nor  die,  or  at  lead  of  fome  Corpora- 
tion, that  never  had  other  Exiftence  but  in  the 
Brain. 

The  Authorities  cited  were  Co.  i  tnjl.  g.  Bul- 
Jlrod.  233.  21  Edw.4.  13-  and  many  others;  and 
many  more  might  have  been  cited,  and  to  as 
much  Purpofe  ;  as  Co.  \o.fol,  32.  Sutton's  Hofpital, 
brings  in  a  whole  Regiment  of  Authorities  fpeak- 
ing  to  the  fame  Purpofe.  I  do  not  remember 
that  Book  was  cited,  and  there  was  Reafon  for  it  } 
for  in  Conclufion  it  fpoils  the  Argument,  viz. 
that  thefe  Expreflions  are  of  Corporations  in  Ab- 
ftradb,  not  coupled  with  particular  Men  of  this 
or  that  Town,  where  the  Men  aft  all,  and  the 
Corporation  doth  nothing  otherwife  than  what 
the  Men  do.     If  it  be  confidered  abftradled  from 

{)articular  Men,  it  is  but  a  bare  Right,  and  coup- 
ed  in  the  Notion  of  it  with  Men  in  general,  who 
are  the  proper  Subjefts  of  Government,  and  re- 
mains only  in  Notion,  and  may  well  enough  fuf- 
tain  thefe  Epithets  which  have  been  given  it,  as  all 
other  Rights  and  Notions  may  ;  but  whilft  it  re- 
mains fuch,  it  can  no  more  fue  or  be  fued,  than 
commit  Treafons,  Felonies,  Riots,  or  other  Tref- 
pafles,  either  againft  the  Government  or  particu- 
lar Men  ;  neither  hatla  it  any  Exiftence  in  re  £9" 
failo,  but  in  the  Brain. 

The  Cafe  indeed  that  is  cited  i  Injl.  9.  is  ap- 
plicable to  any  particular  Corporation  -,  the  Cafe 
is  thus  put :  If  a  Man  gives  Lands  to  a  Mayor 
and  Commonalty,  or  other  Body  aggregate,  con- 
fifting  of  many  capable  Perfons,  without  naming 
Succeflbrs,  the  Law  conftrueth  it  a  Fee  Simple, 
becaufe  in  Judgment  of  Law  they  never  die.  If 
this  be  any  Authority,  it  is  from  the  Immortality 
of  many  Perfons  capable,  for  they  are  the  Perfons 
who  are  faid  in  Judgment  "of  Law  not  to  die. 
Where  my  Lord  Coke's  Senfe  is  plain,  that  thefe 
natural  Perfons,  though  capable  to  take  in  their 
natural  Capacities  jointly,  which  the  Law  would 
adjudge  an  Eftate  for  Lives  ;  yet  the  Grant  being 
made  to  them  by  their  Corporate  Name,  diey  take 
in  that  Capacity,  and  the  Grant  is  not  determinable 
upon  their  Death,  but  fhall  continue  with  the 
Corporation  whilft  it  continueth.  That  my  Lord 
Coke  never  dreamt  of  Immortality  of  a  Body  Poli- 


tick, fully  appean   in  his  Writings :    r  /«/?.  13. 
where  he  puts  the  Cafe  infifted  on  by  Mr.  Re- 
corder, of  a  Diflblution  by  Death  of  Abbot  and 
Monk.     He   after   puts  the  Cafe   generally  of 
other  Corporations,  as  Dean  and  Chapter,  Mayor 
iand  Commonalty :  If  Lands  be  given  to  them, 
and  the  Corporation  be  diflblved,  the  Lands  ftiall 
efcheat  to  the  Donors,  upon  a  Condition  in  Law  : 
in  the  firft  Grant,  if  the  Law  raife  fuch  Condi- 
tion upon  Grant  of  Lands,  much  rather  doth  it 
upon  the  Grant  of  the  Incorporation,  where  the 
Intent  of  the  Donor  is  as  fpecial,  and  upon  a  great- 
er Truft.     That  my  Lord  Coke  underftood  it  of 
other  DilTolutions  than  by  Death  only,   he  refers 
in  the  Margin  to  the  Cafe  of  the  Knights  Tem- 
plers,  which  was  not  diflblved  by  the  Death  of 
the  Members.    That  Corporations  were  diflblved 
many  Years  before  the  Statute  De  terris  Templario- 
ru7n,  ij  Ed.  2.  the  Statute  recites,  the  Corpora- 
tion was  diflblved,  and  that  the  King  and  feveral 
other  Lords  had  entred  upon  all  their  Lands  and 
Efcheats :  The  Judgment  of  the  Parliament  wasj 
they  were  well  diflblved,  and  the  Lords  well  in- 
titled  by  Efcheat,  as  the  Law  ftood  ;  and  there- 
fore  by  Aft  fettles  them  upon  the  Hofpitallers. 
This  Corporation  vi^as  diflx)lved  by  the  Pope,  and 
upon  the  Ground  of  Non  iifer.     The  End  of  theit 
Corporation  was  for  guiding  Chriftian  Pilgrims 
to  the  Holy  Land  and  Jerufalem,  which  t\\t  Sara- 
cens and  Turks   having  over-run,  and  poflTeflTed 
themfelves  thereof,  the  Members  of  the  Order 
never  came  there,  but  difpofed  of  themfelves  in 
feveral  Parts  of  Chriftendom.     The  Order  was 
erefted  by  Pope  Honorius,  21  H.\.  Anno  11 20. 
and  was  diflblved  by  Clemens  ^intus,   4  Ed.  2, 
Ann.  1 3 1 1 .  thirteen  Years   before  the  Statute  ; 
and  their  Spiritual  Corporation,    which  was  the 
Principal,  being  diflblved,  the  Power  of  holding 
Lands,  conferred  by  Temporal  Princes,    deter- 
mined,  2 /k/.  431.  £5?//.  43  2. 

1  hjl.fol.  102.  the  Cafe  is  put  where  the  Te- 
nant held  by  Homage  Ancejirel  of  a  Body  Politick 
diflblved  ;  the  Homage  is  gone,  though  a  new 
Corporation  be  founded  by  the  fame  Name. 
That  my  Lord  Coke  never  entertamed  fuch  an 
Opinion,  appears  by  his  Argument  in  the  Cafe  of 
the  Dean  and  Chapter  of  Norwich,  when  Attor- 
ney General.  His  Miftrefs's  Heart  was  much  up- 
on that  Cafe  to  preferve  their  Lands  ;  and  it  was 
well  argued  by  Mr.  Attorney,  and  no  doubt  well 
ftudied  i  but  this  Topick,  from  the  Indiflblubi- 
lity  of  Corporations,  never  came  into  his  Head. 
Befides  the  Statutes  of  Confirmation,  he  infifted 
upon  thefe  things  :  Firjl,  That  the  Words  of  the 
Surrender  were  not  fufficient  to  furrender  the 
Corporation  -,  Secondly,  That  they  were  the  Bi- 
fliop'sCounfel,  and  in  fome  fort  one  Corporation 
with  him  ;  Thirdly,  From  the  great  Mifchiefs 
which  would  enfue.  This  new  Invention  alone 
would  have  done  the  Bufinefs,  if  he  had  been  fo 
fortunate  to  have  found  it  out ;  or  if  any  of  the 
Judges  had  thought  of  it,  they  would  not  have 
gone  about  it  fo  long,  as  at  length  to  ground 
their  Refolutions  only  upon  the  Points  which  did 
arife  upon  the  Statutes.  FitT^oerbett 
is  of  the  fame  Opinion,  That  if  an  Fitzh.  N.Brev. 
Abby  be  diflblved,  a  Prefentation  f®"  "• 
ftiall  efcheat  to  the  Lord  of  whom 
it  was  held. 

C3;  The  next  Argument  produced  by  Mr.Record- 
er  was.  That  a  Corporation  could  not  be  furrcndred ; 
upon  which  Head  I  will  not  entertain  your  Time, 

for 
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for  thefe  Reafons  :  Firft,  Bccaufe  it  was  not  to 
the  Queftion,  and  that  Mr.  Recorder  admits,  that 
many  things  may  be  forfeited,  which  cannot  be 
furrendred  ;  Secondly,  Becaufe  the  Point  may  come 
judicially  into  Debate,  fome  Diflike  having  been 
taken  to  Surrenders  lately  made  -,  and  I  choofe  to 
refer  my  felf  to  that  Queftion  which  comes  pro- 
perly in  Judgment ;  Thirdly,  But  my  lafl:  and 
principal  Reafon  is,  that  he  hath  produced  no 
Authority  of  Law  to  make  good  his  Aflertion. 

The  Authorities  of  the  Cafes  of  the  Dean  and 
Chapter  of  iVbrif/cy^,  Mich.^ofJ ^s^iEliz.  zndHay- 
wardd.nA  Fulcher^s  Cik,Hil.  3  Car.  i .  which  both  re- 
late to  the  fame  Surrender,  and  are  in  effeft  the 
fame  Cafe,  only  in  the  latter  Cafe  the  Surrender  is 
difclofed  to  the  Court  to  be  larger  than  did  appear 
in  the  former  Cafe  ;  and  though  many  Books  are 
cited,  yet  they  all  contain  but  thefe  two  Cafes, 
which  make  ftrongly  againft  him.  For  through- 
cut  thefe  Cafes,  both  in  ftating  the  Queftion, 
Arguments  of  Counfel,  and  Refolutions  of  the 
Judges,  it  is  plainly  admitted  that  a  Corporation 
might  be  furrendred.  Otherwife  the  ftating  of  the 
Queftion  in  the  firft  Cafe,  upon  the  Effedt  of  die 
Words  in  the  Surrender  of  all  their  Pojfejfions  and 
Cathedral  Church,  Whether  fufficient  to  furren- 
der  the  Corporation?  and  the  Arguments  thereup- 
on, and  the  Refolution  of  the  Judges  was  needlefs ; 
but  it  was  plainly  admitted,  that  a  Corporation  may 
be  diffolved  ;  and  it  was  the  Common  Law  Point 
they  did  refolve,  that  they  were  all  idle  and  illu- 
fory.  And  fo  in  the  fecond  Cafe, 
Palmer  50J.  Whether  the  Dean  and  Chapter, 
PaJmer'503.  without  the  Biftiop,  could  furrender 
the  Corporation  ?  it  is  all  along  ad- 
mitted, both  by  the  Counfel  upon  the  Grounds 
they  went  upon,  and  by  the  Judges  in  their  Re- 
folutions, that  it  might  be  furrendred,  concurren- 
tibus  his  qucE  in  jure  requiruntur  ;  and  therefore, 
by  the  Refolution  of  the  Judges,  it  could  not  be 
done  without  the  Bifliop,  becaufe  he  had  an  In- 
tereft  in  them.  And  when  Whitlock  in  his  Argu- 
ment had  recourfe  to  a  more  general  Reafon, 
which  was.  That  the  Surrender  could  not  be 
good,  becaufe  then  they  Ihould  be  Felo  de  fe, 
which  is  againft  Nature  ;  Jones  takes  him  up, 
and  flady  denies  it,  and  faith,  That  a  Dean  and 
Chapter  might  diflfolve  themfelves  by  Ccjer ;  or 
if  all  die,  or  refign,  the  Corporation  is  diflblved  ; 
but  concurred  with  him,  that  the  Surrender  did 
«iot  diflblve  it,  becaufe  the  Bifliop  was  no  Party, 
nor  confenting  -,  and  in  the  end  Whitlock  con- 
cludes his  Argument,  that  it  could  not  be  done 
without  the  Biftiop.  And  the  Saying  of  Whit- 
lock in  that  Cafe,  That  the  King  may  grant,  hut  not 
dijfolve  a  Corporation,  is  certainly  true  in  the  fame 
Senfe  as  it  is  of  Lands,  and  all  other  Rights  what- 
foever  -,  the  King  may  grant,  but  cannot  refume 
without  Caufe ;  yet  all  may  be  forfeited  upon 
due  Caufe,  and  by  Judgment  of  Law  returned  to 
the  King, 

(a)  The  laftTopick  of  Argument,  by  which  Mr. 
Recorder  concluded  a  Corporation  cannot  be  for- 
feited, is  a  Non  ufer  -,  becaufe  never  any  Corpo- 
ration was  forfeited,  nor  did  it  ever  enter  into 
any  Man's  Imagination,  that  it  could  be  forfeit- 
ed. This  indeed  doth  put  the  Proof  upon  me  •, 
and  Mr.  Solicitor  hath  already  made  it  out  with 
great  Learning,  by  feveral  Inftances  of  Corpo- 
rations feized  into  the  King's  Hands  for  Forfei- 
tures committed  by  them  ;  fome  by  Judgments, 


others  by  Inquifitions  finding  thofe  Forfeitures. 
But  Mr.  Recorder  with  one  Blaft  hath  blown 
them  all  away,  that  they  are  but  meer  Sounds, 
and  look  big  with  Seizure,  and  feizing  of  Li- 
berties into  the  King's  Hands,  but,  when  ftrift- 
ly  examined,  they  are  of  no  Subftance  •,  and  the 
Fruit  of  all  the  Examination  ends  in  a  Difference 
he  hath  found  out  between  Seizures  and  Forfei- 
tures ;  much  fuch  another  Diff"erence  as  was  that 
between  a  Liberty  and  a  Capacity,  upon  which 
the  whole  Weight  of  the  Argument  turned.  That 
a  Corporation  was  no  Liberty,  but  a  Capacity. 
And  if  fo  litde  a  Diftinftion  be  enough  to  anfwer 
the  Weight  of  Mr.  Solicitor's  Arguments,  it  wijl 
be  in  vain  for  me  to  attempt  further  Inftances, 
unlefs  I  can  reconcile  this  litde  Difference,  and 
fliew  it  to  be  as  ineff'edual  as  that  between  a  Li' 
berty  and  a  Capacity  was  before  -,  and  therefore  I 
crave  leave,  in  the  firft  place,  to  examine  this 
fhort  Anfwer  to  fo  many  and  fo  great  Autho- 
rities. 

It  is  objefted.  That  thofe  are  Precedents  of 
Seizures,  but  not  of  Forfeitures  •,  for  Seizures  in 
the  Cafe  of  the  King's  Suits,  and  of  the  Bifhop's 
Temporalities,  are  of  the  fame  Nature  as  Seizures 
upon  the  Grand  Cape's  and  DiJIringas  in  Suits  be- 
tween Party  and  Party,  only  to  anfwer  IfTues. 
And  when  Liberties  of  Towns  are  mentioned  tq 
be  feized,  the  Towns  only  are  feized,  and  not 
the  Corporation,  which  remains  in  Jlalu  quo ;  but 
where  a  Forfeiture  is,  there  muft  be  Judgment  of 
Oufler.  Every  Sentence  almoft  of  this  Anfwer 
is  contrary  to  all  the  Books  and  Records  of  Law, 
that  I  know  of  The  Authorities  cited  to  prove 
the  Difllsrences  are  Nat.  Brev.  fol.  161,  162. 
which  faith.  Inquire  into  the  Caufes  of  Seizures, 
and  Caufes  of  Forfeiture  ;  but  what  thefe  Caufes 
are,  which  may  be  Caufes  of  one,  and  not  of  the 
other,  are  not  difclofed.  But  my  Lord  Coke 
in  the  Countefs  of  Shreijcshurfs  Cafe,  determines 
the  Difi"crence,  and  makes  them  all  one.  There 
are,  faith  he,  three  Caufes  of  Forfeiture  or  Seiz- 
ure of  Offices  for  Matter  of  Faft,  Abufer,  Non'' 
ufer,  and  Refufer.  He  makes  the  Caufes  of  both 
to  be  the  fame,  Forfeiture  is  but  the  Fad  upon 
which  the  Seizure  is  grounded,  where  the  Sub- 
jed  hath  Tide  of  Entry  for  a  Forfeiture,  in  the 
Caufes  of  the  Entry,  different  from  the  Caufes 
of  the  Forfeiture.  So  in  the  King's  Cafe,  where 
Liberties  are  feized  for  an  Abufer,  whether  it 
be  by  Judgment,  or  upon  an  Inquifition,  or 
Prefentment,  finding  the  Abufe  ;  can  it  be  a 
Queftion  with  any  learned  Man,  but  the  Seizure 
is  for  the  Forfeiture  ?  The  King  cannot  feize 
without  Caufe,  and  the  Caufe  muft  be  fome 
Fadt  in  Breach  of  the  Condition  in  Law  an- 
nexed to  the  Liberty.  The  other  Authority 
produced  is  of  the  Sluo  Warranto  againft  Roger 
Mortimer,  cited  2  Ed.  3.  29.  in  Strata  Marcella, 
Co.  <).fol.  28.  where  upon  Denial  of  Aid,and  the  De- 
fendants not  anfwering  over.  Judgment  was  given 
of  Fore-judger  of  the  Liberty,  and  Error  brought; 
where  Scroop  faith.  That  in  fome  Cafes  Franchife 
fhall  be  put  into  the  King's  Hands,  iri  fome  Cafes 
feized  in  the  Right  of  the  King  until  Fine ;  and  in 
fome  Cafes  it  ftiall  be  fore-judged,  which  holds 
for  ever.  I  do  admit  this  Cafe  to  be  good  Law, 
but  it  makes  nothing  to  the  Purpofe  to  prove 
the  Difference  ;  or  that  Seizures  by  the  King 
for  Mifufers  are  not  for  Forfeitures,  or  that 
Judgment  of  Oujler  are  only  Evidence  of  For- 
feitures, 
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feitures,  or  to  prove  a  Seizure  in  the  King's  Suit, 
is  of  the  fame  Nature  as  the  Grand  Cape  or  Di- 
Jiringas,  upon  mean  Procefs  in  the  Suits  of  com- 
mon Perfons.  And  becaufe  neither  the  Book 
Cafes,  nor  Mr.  Recorder  have  given  any  light 
into  the  Cafes,which  may  vary  the  Judgment  in 
a  ^0  IVarranto,  I  will  endeavour  to  ilate  the 
Matter,  how  it  (lands  upon  Seizures  of  Liber- 
ties : 

1.)  Liberties  may  be  feized  into  the  King's 
hands  by  Award  of  the  Court,  which  in  that 
Book  is  ftyled.  Put  into  the  Kings  Hands  •■,  and 
that  in  two  Cafes  principally  : 

Where  the  Defendants  are  fummoned  to 
appear  at  the  King's  Suit,   and  make  Defaults. 

Where  a  Contempt  appears  upon  Record,  in 
returning  or  executing  the  King's  Procefs. 

I  (hall  give  Inftances  of  each.  For  the  latter, 
2  Ed.  4.  fo.  5.  in  cafe  of  Bailiffs,  upon  Error, 
the  Bailiff  appeared,  and  prayed  a  Day  to  bring 
in  the  Record  ;  they  failed  at  the  Day  :  The  bet- 
ter Opinion  is,  their  Franchife  (hall  be  refeized. 
And  Vavafor  there  faith.  If  a  Lord  of  a  Fran- 
chile  do  any  Trefpafs,  or  Contempt  to  the  King's 
Court,  it  is  Caule  in  the  fame  Court  to  refeize 
the  Franchize.  For  the  former,  15  Ed.  4.  6.  in  ^0 
Warranto.,  if  the  Defendant  appear  not  at  the 
Day,  the  Liberties  (hall  be  feized  ;  and  if  he 
do  not  replevin  them,  as  in  E'jre,  they  fhall  be 
abfolutely  forfeited ;  for  the  Statute  of  ^0  War- 
ranto direfts  the  King's  Courts  to  proceed  in  91uq 
Warranto  as  in  the  Eye. 

Trin.  16  Jac.  \.Briggs%  Cafe, in  ^0  Warranto., 
the  Defendant  appeared  not  at  the  Day  -,  the  Li- 
berties were  feized,  Roll.  Rep.  2  part,  fo.  46; 

7Hn.  17  Jac. I. Roll.  2: part,  92.  ^0  Warranto 
dgainft  the  Mayor  and  Burge(res  of  Wygmore  in 
Com.  Lancaji.  upon  Default  made  at  the  Day,  it 
was  agreed  by  the  Court,  That  if  they  (hewed  not 
good  Caufe  to  excufe  their  Default,  their  Liber- 
ties fhould  be  feized  into  the  King's  Hands :  This 
being  in  the  Cafe  of  a  Corporation,  the  Capias  in 
mamis  (hould  be  of  the  Politick  Perfon  which 
Aiade  the  Default.  Where  Seizure  is  by  Award 
of  the  Court  for  a  Contempt  in  Court,  the  Court 
may  admit  the  Parties  to  affix  and  order  Refti- 
tution  ;  fo  where  by  Award  of  the  Court,  on 
Default  of  Appearance  at  the  King's  Suit  a  Sei- 
zure is  made,  which  is  in  Nature  of  a  Diftrefs, 
to  bring  in  the  Party,  by  putting  him  out  of  the 
Po(re(rion  of  the  Liberty,  till  he  appear  and  re- 
plevy;  the  Court  ('if  the  Defendants  corne  in 
time,  and  pray  it)  may  deliver  them  the  PofTefTion 
upon  Replevin ;  and  this  by  the  new  Statute  de^o 
Warranto,  30  Edw.  i.  Before  that  Statute  the  ge- 
neral Writ  of  Summons  to  anfwer  to  Liberties,  as 
alfo  the  particular  Writs  of  Summons  upon  the 
King's  Special  Suits,  fuperfeded  the  Ufe  of  any  Li- 
berty till  the  Juftices  met  on  the  Day  of  Return. 
Which  Mifchief  was  remedied  by  that  Statute  ;  if 
they  appeared  not  at  the  Day,  the  Liberties  were 
fo  be  (eized  innature  of  a  Diftrefs,  to  enforce  their 
Appearance.  And  upon  Appearance,  if  they 
demanded  to  replevy  them,  the  Judges  might 
deliver  back  the  Po(re(rion  of  the  Liberties,  up- 
on Security  to  profecute  their  Claim,  and  anfwer 
the  mean  Prolits,  if  any,'  in  cafe  Judgment  were 
againft  them ;  much  in  the  fame  manner  as  the 
Practice  is  in  the  Court  of  Exchequer  upon  all 
Seizures  to  this  Day,  by  the  Seizures  the  King 
is  in  Po(re(rion :  But  if  the  Party  appear  and  plead. 


and  put  in  Security,  he  is  by  Rule  of  Court  per- 
mitted to  receive  the  Profits.  But  this  Statute  not 
limiting  any  time  for  his  Appearance,  or  to  teply, 
that  remained  as  it  did  before  upon  the  old  Sta- 
tute of  ^0  Warranto,  18  £.  i.  which  refers  to  the 
Praftice  in  Eyre:  So  that  if  the  Party  did  not 
Replevin  in  time,  the  former  Seizure  would 
amount  to  a  Seizure  after  Judgment  by  Default, 
wich  is  final. 

2.)  Again,  Liberties  are  feized  into  the  King's 
Hands  by  Judgment  of  Court  in  the  King's  Suits, 
whether  the  Judgment  be  by  default,  or  Nihil  di- 
cit ;  upon  Demurrer,  or  IfTue  tried,  this  Judgment 
is  final,  and  the  Court  cannot  admit  to  a  Fine,  or 
award  Reftitution,  unlefs  upon  Error  brought. 
This  Court  is  to  fet  the  Fine  upon  the  Capiatur, 
but  not  the  Fine  for  Redemption,  that  is  pure- 
ly in  the  King's  Breaft,  &  ex  gratia  Regis.  There 
is  no  fuch  formal  Judgment  of  Seizure  until 
Fine  ;  but  this  upon  Judgment  and  another  Sei- 
zure upon  Inquifition,  or  Prefentment,  which  I 
(hall  mention,  are  the  Seizures  in  the  King's 
Right,  reprefented  in  Mortimer's  Cafe,  but  fre- 
quently tnt^itdiquofque  Dominus Rex  aliud  prmcepe- 
rit.  What  was  intended  by  a  Judgment  of  Ou- 
fter  in  that  Book,  and  in  what  Cafes  by  the  courfe 
of  the  King's  Courts  it  ought  to  be,  will  beft 
appear  by  an  ancient  Rule,  taken  and  agreed  by  the 
Judges  in  £^w«r(^  the  fourth's  time,  before  they 
were  promifcuoufly  ufed.  The  Rule  is  thus  : 
Where  it  clearly  appears  to  the  Court,  that 
where  a  Liberty  is  ufurped  by  Wrong,  and 
upon  no  Tide,  either  by  the  King's  Grant,  or 
otherwife,  there  Judgment  only  of  Oufter  (hall 
be  entred  :  But  where  it  appears,  that  the  King 
or  his  Anceftors  have  once  granted  a  Liberty, 
and  the  Liberty  be  mifufed,  Judgment  of  Sei- 
zure into  the  King's  Hands  (hall  be  given.  Thefe 
Rules  carry  their  own  Light  with  them :  That 
which  came  out  of  the  King's  Hands,  as  BraElon 
ufeth  the  word,  is  properly  returned  there  again 
by  Seizure,  or  ('as  our  ancient  Books  phrafe  xt) 
by  Re-feizure.  But  that  which  never  came  thence, 
but  meerly  ufurped  upon  him,  (hall  be  vacated, 
and  by  Judgment  of  Law  declared  null  and  void. 

There  is  another  Cafe,  which  is  there  likewife 
refolved,  and  that  is,  where  it  is  doubtful  to  the 
Court,  whether  the  Liberty  commenced  by  Grant, 
or  by  Wrong  ;  that  for  the  Uncertainty  the  beft 
and  fafeft  Courfe  is,  that  Judgment  be  given  of 
Seizure.  This  laft  Cafe  was  the  principal  Cafe 
in  that  Book,  the  Queftion  arifing  upon  a  De- 
fault, What  Judgment  fliould  be  given  ?  and 
by  that  Rule  Judgment  was  given  of  Seizure, 
not  of  Oufter.  And  agreeable  to  thefe  Rules, 
all  the  Judgments  which  I  have  met  with  have 
been  given ;  and  this  Courfe  hath  been  found  moft 
beneficial  to  the  Subjedf,  who,  though  by  For- 
feiture, Mifpleading,  or  Default,  he  may  lofe  his 
Liberty,  may  have  Recourfe  to  the  King's  Mer- 
cy for  Reftitution. 

In  the  Cafe  of  the  Bailiffs  and  Al- 
dermen of  New  Radnor,  which  was     ^^^  ,7°  ^^'^'^ 
by  Default,  Judgment  of  Seizure 
only  was  given. 

In     the    Cafe   of   jV^"-^   Malton,     ^^.    ^  ^^.^ 
though  the  Iffue,  that  the  Corpora-     ^""j 
tion  was  by  Prefcription,  was   tried 
againft  them ;  yet  having  long  afted  as  a  Cor- 
poration, they  might  have  mifpleaded  their  Title, 
asthe  City  of  Lcnddn  hath  done,  in  claiming  that 

by 
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by  Frefcription,  which  commenced  by  Grant 
within  Time  of  Memory,  Judgment  only  of 
Seizure  was  given,  and  not  of  Oufter.  In  all 
Cafes  of  Difclaimer,  Judgment  only  of  Oufter 
fhall  be  given;  upon  the  fame  Rule  Judg- 
ment only  of  Oufter  was  given  in  the  Cafe  of 
Staverton,,  reported  in  Tdverton  and  Qrook :  But 
the  Entry  there  is  miftaken  ;  for  it  is  entred 
Mich.  8.  'Jac.  I.  Rot.  2,  for  it  appeared  to  the 
Court,  that  it  was  a  meer  Ufurpation  without 
Title,  for  that  no  fuch  Court  as  he  claimed, 
could  be  gained  by  Prefcription,  nor  indeed  by 
Grant,  through  the  meanefs  of  his  Eftate,  Mr. 
Recorder  infilled  upon  this  Judgment,  as  a  Mea- 
fure  for  all  Judgments  upon  Forfeitures  of  Li- 
berties, but  plainly  miftook  the  Reafon  of  it. 
Upon  the  Reafon  of  thefe  Rules,  in  fuch  Cafes 
where  Grants  do  appear,  but  either  the  Parties 
are  not  capable  of  taking,  or  the  Liberty  granted, 
not  allowable  by  Law,  the  Courfe  hath  been  to 
enter  a  mixed  Judgment  both  of  Seizure  and 
of  Oufter. 

In  the  Cafe  of  the  Inhabitants  of 
Denbigh,  who  claimed  by  Charter 
feveral  Liberties  1  but  it  appearing 
they  had  no  Capacity  to  take,  yet 
the  Ufurpation  being  by  Colour  of  Letters  Pa- 
tents, the  Judgment  was  mixed  both  of  Seizure 
and  Oufter  ;  for  there  was  no  Poffibility  of  Re- 
ftitution,  becaufe  they  were  not  capable. 

And  in  the  Cafe  of  Ciifack  it  ap- 
Pafch.i7jac.i.  peanng  to  the  Court,  that  the  Li- 
Rot.  2.  berties  granted  did  not  pais,  nor 
could  be  lawfully  ufed  ;  yet  the  U- 
furpation  being  by  Colour  of  a  Grant,  Judgment 
of  Seizure  was  given,  as  well  as  Oufter  in  thefe 
Cafes,  as  likewife  in  Sir  George  Reynell's  Cafe  ;  and 
by  Multitudes  of  Cafes  of  Offices  feized,  it  ap- 
pears how  vain  the  Objedlion  was,  that  the  King 
cannot  feize  a  Corporation,  becaufe  he  cannot 
have  it,  or  be  the  Mayor  and  Commonalty  j  for 
not  only  what  the  King  may  have  or  hold, 
but  what  he  may  difpofc  of,  are  in  Judgment  of 
Law,  faid  to  be  in  his  Hands  ;  and  it  is  the 
proper  Office  of  the  Hand  difponere,  as  well  as 
tenere.  And  what  but  colourably  came  out  of 
the  Crown,  though  it  cannot  fubfift  by  Law  in 
a  Subject,  fhall  be  feized,  as  in  Cufack's  Cafe. 

3.)  In  the  laft  Place  there  are  other  Seizures, 
which  are  by  Procefs  by  CommifTion  of  Inquiry 
upon  Inquifition  found,  or  upon  Prefentment ; 
and  fuch  are  always  for  Forfeitures,  upon  Faults 
found  in  breach  of  Conditions  annexed  by  Law. 
That  the  King  is  in  polTefTion  of  all  incorporeal 
Rights  by  fuch  Seizures  upon  Inquifition,  appears 
by  the  Refolution  in  Sir  George  ReyneWs  Cafe. 
In  thefe  Cafes  of  Seizure  for  Forfeitures,  no  Court, 
or  the  Lord  of  the  Liberty,  whether  Body  Po- 
litick, or  Natural,  can  admit  to  a  Fine,  and 
thereupon  make  Reftitution  ;  neither  is  there 
any  other  way  by  Law  to  take  off  the  King's 
Hands,  but  by  direft  Traverfe  of  the  Fad:,  if  the 
Faft  found  be  not  true  •,  or  by  Demurrer,  if  the 
Fad  found  be  not  in  Law  fufficient  caufe  of  For- 
feiture. The  Fads  upon  which  fuch  Seizures 
have  been  made,  have  been  generally  fo  notori- 
ous, and  the  Coniequence  of  Law  upon  them, 
taken  to  be  fo  evident,  that  I  never  met  with  any 
fuch  Inquifition  ever  traverfed  or  demurred  to  ; 
but  the  Application  for  Reftitution  hath  ftiil  been 
to  the  King's  Grace.  And  thefe  Inquifitions  have 
been  taken  either  ex  officio  by  the  Sheriff,  or  by 


fpecial  CommifTions.  The  Sheriff  by  his  general 
Commiffion  is  intrufted  with  the  Prefervation  of 
the  wliole  County,  and  the  publick  Peace  thereof. 

And  though  in  the  Grant  of  Corporations  and 
other  Liberties,  there  be  fpecial  Claufes  exclufive, 
Ita  quody  i£c.  Yet  thefe  Claufes,  as  the  Grants 
themfelves,  have  another  Ita  j«oi  annexed  to  them 
by  Law,  that  they  preferve  good  Government, 
and  do  not  abufe  the  Franchife,  by  committing  or 
permitting  Riots  and  great  Diforders  in  Breach  of 
the  publick  Peace  ;  which  if  they  do,  is  by  Law 
a  JSIonomittas  to  the  Sheriff  to  enquire  and  take  care 
of  the  publick  Peace  within  the  Liberty. 

The  Town  of  Hereford  was  feized  into  tlie 
King's  Hands  by  the  Sheriff  of  the  County,  for 
holding  of  a  Market  contrary  to  the  King's  Pro- 
hibition, Upon  Certificate  thereof  into  Chancery, 
the  King's  Writ  iffues  to  the  Sheriff  approving 
thereof,  and  commanding  him  to  keep  it  in  the 
King's  Hands,  Donee  Dominus  Rex  aliud  i?ide  pre- 
ceperit.  Rot.  Claufo.  1^  H.^-  memb.  7.  Hales  lib.  K, 
fol.  41, 

Of  Seizures  made  upon  Prefentments,  and  In« 
quifitions  taken  by  Commiffions,  there  are  many 
Inftances,  fome  whereof  I  fhall  mention  when  I 
come  to  the  Precedents.  The  Seizures  upon  Judg- 
ments, or  for  a  Forfeiture,  which  are  always  ia 
the  King's  Right,  do  as  effedually  put  the  King 
into  Poffeffion,  and  ouft  the  natural  Perfons  from 
ufing  the  Right,  as  any  Judgment  of  Oufter  what- 
foever.  And  the  difference  between  fuch  Seizures, 
and  thofe  upon  the  Grand  Cape,  which  are  only 
upon  Mean  Procefs,  and  in  Right  of  the  Subjed, 
and  in  his  Aid,  is  too  apparent  to  be  further  in- 
larged  upon.  There  is  fome  refemblance  between 
this  Seizure  upon  the  Grand  Cape,  and  that  in 
the  King's  Suit  for  Default,  that  Appearance  for 
both  are  upon  Mean  Procefs,  and  both  replevia- 
ble,  if  the  Defendant  or  Tenant  come  in  Time. 

There  is  alfo  a  further  Refemblance  between 
them,  which  makes  not  for  Mr.  Recorder's  pur- 
pofe  ;  and  that  is,  in  that  both  are  loft  for  ever, 
if  the  Parties  come  not  in  Time.  For  at  Com- 
mon Law,  if  upon  a  PreBcipe  quod  reddat,  and 
the  Lands  feized  into  the  King's  Hands  upon 
the  Grande  Cape,  the  Tenant  makes  Default,  and 
come  not  within  forty  Days,  he  could  not  wage  his 
Law  to  excufe  his  Default,  but  the  Demandant 
fliould  have  Judgment  to  recover  the  Land  pre- 
fently,   15  Ed.  a.  fol.  7. 

The  Difference  that  it  was  not  the  Franchife  or 
Liberty  of  the  Corporation,  but  the  Towns  them- 
felves were  feized  into  the  King's  Hand,  is  as  void 
of  Authority  as  of  Law.  Sometimes  indeed  Ci- 
vitas  &  Villa  in  Records  are  ufed  promifcuoufly 
for  the  Franchife  and  Freedom,  which  is  jointly 
ufed  and  enjoyed  by  the  Inhabitants,  exempt  from 
the  Common  Law  Jurifdidion  :  And  in  fuch  Cafe 
the  Seizure  of  the  City  or  Ville,  and  of  the  Fran- 
chife, is  all  one  ;  and  the  Inhabitants  thereby  put 
under  the  Government  of  the  Common  Law, 
difcharged  of  the  Franchife.  But  if  the  Town  or 
City  be  taken  for  the  natural  Perfons  who  are  the 
Inliabitants,  or  for  the  Houfes  wherein  they  in- 
habited, which  they  muft  be  upon  Mr.  Recorder's 
Diftindion,  othcrwife  it  will  be  a  Diftindion  with- 
out a  Difference  :  Neither  the  Inhabitants  nor 
Houfes  were  ever  feized,  or  could  be  feized  in- 
to the  King's  Hands  upon  fuch  Inquifitions  as  have 
been  found,  and  Judgments  of  Seizure  that  have 
been  given.  The  only  Proof  for  this  Difference 
was  a  ftrong  Averment,  that  whilft  the  City  of 
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London  lay  under  the  leveral  Seizures,  fomecimcs 
of  the  Mayoralty  only,  at  other  times  of  the 
whole  Franchife,  the  Corporation  was  as  vigorous 
as  ever,  and  in  Sla/ti  quo  ;  not  lb  much  as  fuf- 
pended,  but  did  exercife  all  Corporate  Adls  as 
before.  An  Averment  againft  the  exprefs  Senfe 
of  all  the  Citizens  when  under  thofe  Seizures,  and 
againll  many  Authorities  of  Law. 

At  the  Parliament,  i8  Ed.  i.  the 
Roll,  prerog.  Citizens  (  for  they  had  then  no 
Mayor  )  petitioned  the  King  in  Par- 
liament, S^uod  Rex  vflit  eis  concedere  prijlinum 
Staium.,  fc.  Ma'prem  et  antlquas  Libert  at  es.  They 
petitioned  not  for  their  Houfes,  or  the  Liberty 
of  their  Perfons,  thofe  were  never  feized  ;  but  to 
be  reftored  to  the  Mayoralty,  and  their  ancient 
Liberties,  which  were  under  Seizure  in  the  King's 
Hands.  If  the  Corporation  had  been  in  Statu  quo, 
they  would  not  have  troubled  the  Commons  to 
prefent  fuch  a  Peti[ion,  nor  the  King  to  grant  fo 
idle  a  Petition,  as  eis  concedere  priftinum  Jtati'Jii  ; 
but  they  who  knew  tlieir  Condition  better  than 
Mr.  Recorder,  could  admit  themfelves  out  of  Pof- 
fcfiion  both  of  the  Mayoralty  and  their  ancient 
Liberties,  and  pray  to  be  reftored  to  them.  And 
the  King's  Anfwer  was,  he  was  not  at  prefent 
advifed  jtatmn  rnutare.  My  Lord  Coke's  Opinion  is, 
that  the  Chapter,  when  no  Dean,  or 
1  inft.  245.  b.  Commonalty,  when  no  Mayor,  have 
not  Capacity  fo  much  as  to  make 
continual  Claim,  nor  to  take  by  Purchafe,  nor  fue 
any  A6lion. 

If  the  Commons  of  London  meet 
2iEd.  4  27.        on  Michaelmas- day,    and  choofe   a 
Mayor,  the  old  Mayor  nor  prefent, 
the  Eledlion  is  void  ;  and  fo  any  other  ACt  with- 
out the  Mayor.    If  the  Commonalty 
21  Ed.  4.  tfp.        in  the  Vacancy  of  a   Mayor  make 
Obligation    under    their    Common 
Seal,  it  is  void  •,  how  much  ftronger  will  the  Cafe 
be,  when  the  whole  Franchife  is  feized  ? 

I  have  now  removed  the  Objeclions  which  lay 
in  my  way,  by  opening  the  Nature  and  EtFeft  of 
Seizures  of  Liberties  into  the  King's  Hands,  and 
where  Judgment  of  Seizure,  and  whereof  Oufter 
are  properly  given  -,  whereby  it  may  appear,  that 
this  ipecial  Capias  of  Capias  in  manus  Regis  is 
as  proper  an  Execution  againft  the  Body  Politick, 
as  the  common  Capias  againft  the  Body  Natural  ; 
and  in  Judgment  of  Law  the  Politick  Perfon  is 
as  properly  laid  civiliter  mortua  by  Judgment  of 
Seizure,  as  the  Natural  Perfon  is  laid  civiliter 
mortua  by  Judgment  ol  any  Attainder  for  any 
capital  Oft'ence.  Mr.  Recorder  acknowledges, 
that  in  cafe  of  Natural  Perfons,  when  the  Law 
gives  Forfeiture  of  the  Body,  or  of  the  Liberty 
of  the  Body,  it  is  all  one  in  Judgment  of  Law  ; 
the  Law  is  the  fame  when  it  fpeaks  of  Bodies  Po- 
litick, to  forfeit  the  Liberty  of  the  Body  Poli- 
tick, and  to  forfeit  the  Body  Politick. 

3.  My  Way  thus  cleared,  I  will  lay  down  the 
Grounds  and  Reafons  of  Law,  upon  which  I 
conceive  with  fome  Clearnefs,  that  Corporations 
may  be  forfeited  and  feized  into  the  King's 
Hands,  as  well  as  Offices  or  any  other  Liberties 
whatfoever  •,  and  then  fhall  inftance  in  fome  fur- 
ther Precedents,  whereby  it  will  appear  they  have 
been  forfeited  and  feized.  My  Grounds  are  prin- 
cipally thefe  : 

{i)  That  there  is    a  Condition    in  L.aw  an- 
nexed to   the  Franchife  of   a   Corporation 
upon  its  firft  EreiStion,    as  ftrong,    if  not 
VOL.  IV. 


ftronger,  than  to  any  other  Franchife  or  Li- 
berty whatfoever. 
(2)  That  there  is  nodiing  extraordinary  or 
peculiar  in  the  Nature  of  a  Corporation, 
to  hinder  taking  Advantage  of  the  Condi- 
tion broken,  or  to  exempt  it  from  the  com- 
mon Condition  of  other  Liberties  in  Confi- 
deration  of  Law. 
f 0  Astothe  firft, Wherever  theLawintroduceth 
or  alloweth  any  Right  upon  a  Truft,  or  for  the 
Benefit  of  the  Publick,  it  implies  a  Condition, 
that  the  Truft  be  difcharged,  and  the  Ends  of 
its  Creation  complied  with.  This  Condition  im- 
plied by  Law  is  of  ftridler  Obligation  than  Con- 
ditions exprefs  ;  it  fhall  bind  Infants  and  Femes 
Covert,  8  Co.  44.  The  principal  Cafe  is  of  Offices; 
but  the  Book  faith.  So  it  is  of  all  Liberties  and. 
Francbifes.  And  indeed  throughout  our  Books,  the 
Cafes  of  Offices  of  Publick  Trufts  and  Franchifes 
run  parallel  ;  and  the  greater  the  Truft  is,  or  of 
greater  Neceffity  to  be  performed,  the  Condition 
is  ftill  the  ftrider.  And  therefore  in  Franchifes, 
as  well  as  Liberties,  if  the  Franchife  be  for  the 
better  Adminiftration  of  Juftice,  and  of  Neceffi- 
ty, Non  ufer  will  be  adjudged  a  Breach  of  Con- 
dition ;  but  where  not  of  Neceffity,  bare  Non 
lifer  will  not  be  a  Breach  ;  yet  Refufer,  which  is 
an  obftinate  and  wilful  Non  ufer,  may  be  a  Breach  •, 
but  in  cafe  of  all  Liberties  and  Franchifes  what- 
foever, Abufer  was  ever  judged  a  Breach  of  the 
Condition.  This  matter,  upon  the  Queftion  of 
Forfeiture  of  an  Office  is  well  ftated  in  the 
Countefs  of  Shrewsbury's  Cafe,  9  Co.  50.  Now 
this  Franchife  of  a  Corporation  is  granted  upon 
a  far  greater  Truft  and  Confidence,  than  any  o- 
ther  Liberty  whatfoever,  as  I  have  already  fhewn  ; 
viz.  For  the  Government  and  Peace  of  the  Inha- 
bitants, and  others  coming  within  the  Liberty  of 
the  Franchife,  in  Subordination  to  the  general 
Government  of  die  King  ;  and  that  they  are  in- 
trufted  therewith  by  the  King  upon  the  publick 
Account  of  Government  only,  and  not  for  any- 
private  Refpeft  or  Benefit  whatfoever.  Other 
Franchifes  are  either  fubordinate  and  auxiliary  to 
this,  as  to  hold  Courts,  have  Gaols,  and  fuch 
like,  for  the  better  Adminiftration  of  the  leveral 
Parts  of  Government ;  Or  elfe  are  of  Profit  or 
Eafe,  pro  ?nelion  fujientatione  of  the  Charge  and 
Burden  of  this  fubordinate  Government.  And 
therefore  Banks,  in  the  Argument  of  Hayzuard 
^nd  Fulcher's  Cafe,  Palmer  495.  calls  it  the"^Pm- 
cipal  Liberty,  and  other  Liberties  the  Jcceffories. 

In  the  Cafe  of  Knights  Templers, 
the  Corporation  was  diflblved  upon  inft.432. 
the  account  of  Non  ufer,  though 
without  their  Default  ;  but  the  End  of  their  In- 
ftitution  ceafed.  The  Cafe  is  much  ftronger 
where  it  is  a  voluntary  Ceffer,  as  where  the  Ab- 
bots and  Monks  put  off"  dieir  Habit,  and  leave 
their  Houfes  ;  this  Non  ufer  will  be  a  good  Caufe 
of  difcharging  the  Order.  Where  the  Com- 
monalty have  Power  to  choofe  every  Year  a 
Mayor,  if  they  do  not  choofe  a  Mayor,  their 
Franchife  ftiall  be  forfeited,  or  they  may  be 
fined,  upon  this  Reafon,  that  common  Juftice 
fails  for  want  of  fuch  an  Officer,  which  was  a 
Breach  of  the  Condition  annexed  to  their  Liberty 
hy  Non  ufer,  21  E.  4.  14.  It  appears  by  this  Cafe, 
That  the  Commonalty,  in  the  Vacancy  of  a  May- 
or, are  to  this  purpofe  a  Corporation,  to  choofe 
a  Mayor  to  perfeft  the  Body  -,  and  'tis  the  only 
Corporate  Aft,  that  they  are  by  Law  enabled  to 
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do  without  a  Mayor  -,  and  this  Right  may  be  for- 
feited too.  And  as  by  never  choofing  a  Mayor, 
they  themfelves  would  diflblve  the  Corporation  ; 
fo  by  forfeiting  dieir  Right,  it  is  in  the  Power  of 
the  Law  to  difTolve  them.  It  alfo  appears  ex- 
predy  by  this  Cafe,  that  the  King  may  proceed 
either  for  a  Fine,  or  upon  a  Forfeiture,  as  he 
may  do  in  the  Cafes  of  all  Offices  and  Franchifes 
whatfoever,  as  he  fhall  be  advifed. 

If  Non  lifer  in  fome  Cafes  (as  I  have  fhewn)  will 
forfeit  a  Corporate  Right,  no  Shadow  of  Reafon 
can  be  offered,  why  Mifufer  or  Abiifer  will  not 
do  it  as  well  as  in  all  other  Liberties.  For  as 
greater  the  Truft  is,  or  ftronger  the  Condition,  fo 
any/Z-K/^rof  thatTruft  is  a  far  greater  Breach  of 
the  Condition,  than  a  fimple  Non  ufer.  Single 
Bodies  Politick  have  indifputably  fuch  Conditions 
annexed  to  them  upon  the  Truft  of  their  Crea- 
tion ;  and  the  Breach  of  the  Condition  is  in  Law 
good  Caufe  of  feparating  the  politick  Perfon  from 
the  natural,  by  Deprivation,  which  in  the  Civil 
Law  is  of  the  fame  Effedl  as  Judgment  of  Oiifter 
by  the  Common  Law  -,  and  their  Sufpenfion  hath 
fome  Refemblance  with  our  Seizures  into  the 
King's  Hands.  If  Mr.  Recorder  had  but  obferv- 
ed  the  different  Laws  that  Spiritual  Corporations 
and  Civil  Corporations  are  guided  by,  he  would 
not  have  raifed  his  Wonder  to  that  Height,  that 
^w  PFarranto's  were  never  brought  againft  Mo- 
nafteries,  Bifhops,  Deans  and  Chapters,  Parfons 
and  Vicars,  and  that  bringing  it  now  againft  the 
City  of  London  threatned  the  whole  Hierarchy  of 
the  Church  ;  when,  with  his  Leave,  all  thefe,  if 
they  offend,  may  by  Law  lofe  their  Corporate 
Right,  which  may  be  fevered  from  them  by  a 
certain  Inftrument  called  Beprivatiov,  the  Edge 
of  which  is  no  fharper  than  Judgment  of  Seizure, 
or  Oufter  in  our  Law.  And  certainly  the  Union 
between  the  politick  and  natural  Body  is  as  clofe 
and  as  ftrong  in  fingle  Corporations,  as  in  aggre- 
gate ;  and  the  fame  Authors  have  beftowed  upon 
them  the  fame  Epithet,  and  that  they  cannot 
commit  Treafon  and  Felony ;  and  the  Body  Cor- 
porate of  dieBiftiop,  Parfon,  Prior,  Alien,  i^c. 
is  as  invifible,  immortal,  and  as  politick  as  that 
of  aggregate  Bodies.  Yet  not  only  Treafon  and 
Felony,  but  far  lefs  Mifdemeanors  committed  by 
the  natural  Perfons  will  forfeit  the  corporate 
Right,  and  amount  to  a  Breach  of  the  Condition 
annexed  by  Law.  So  little  Crimes,  as  Wafte,  and 
wilful  Dilapidations,  will  beCaufes  of  Forfeiture  ; 
many  of  the  Cafes  thereof  are  put  in  Sir  James 
Baggs  Cafe,  to  which  I  refer,  ii  Co.  98.  For  I 
do  take  that  Cafe  to  be  an  exprefs  Judgment  in 
Point,  That  there  is  a  Condition  annexed  by 
Law  to  every  Corporation,  and  that  the  Breach 
thereof  is  a  Forfeiture.  The  Refolution  there  is, 
that  any  Member  of  the  Body  may  forfeit  his 
Corporate  Right,  and  may  by  Law  be  divefted 
of  It,  which  Right  is  there  called  h\s  Freedo?n  and 
Liberty .  And  it  is  the  fame  Right  or  Liberty,  in 
which  all,  joindy  confidered,  have  an  Inheritance, 
wherein  each  Member  hath  a  Freehold  •.  for  they 
are  not  feized  of  this  Right  in  their  Corporate 
Capacity,  but  as  Natural  Perfons,  the  Queftion 
being  of  that  Right  which  gives  them  the  Cor- 
porate Capacity.  And  what  any  Member  may 
forfeit,  every  Member  may;  and  the  fame  Afts 
which  will  forfeit  the  Right  of  every  Member, 
feparately  confidered,  if  done  joindy  by  all  the 
Members,  will  have  the  fame  Effed.  What  Aft 
Will  amount  to  a  Forfeiture,  that  Cafe  generally 


determines,  whatfoever  is  contrary  to  the  Duty 
and  Truft  of  a  Member  ;  efpecially  if  the  Fadl 
be  contrary  to  his  Oath,  the  Oath  of  Allegiance 
by  the  Statute  7  Jac.  cap.  6.  is  made  a  part  of  the 
Freeman's  Oath.  The  Cafe  goes  further,  and 
alTigns  many  Particulars,  which  will  be  Breaches 
of  the  Condidon,  viz.  Attainders,  Forgery,  Per- 
jury, Confpiracy,  or  any  other  infamous  Crimes 
at  the  King's  Suit  •,  if  thefe  will  be  fufficient 
Caufe,  there  can  be  no  doubt  but  Treafons, 
Felonies,  and  OpprefTions,  Sedidons,  and  other 
Attempts  in  difturbing  the  Government,  will  be 
good  Caufes  of  Disfranchifement  of  any  or  ma- 
ny of  the  Members,  who  commit  fuch  Crimes. 
And  this  upon  the  Truft  and  Condition  implied 
by  Law,  upon  the  firft  Eredion  of  the  Corpora- 
tion ;  for  the  prefent  Members  are  under  no 
other  Truft  or  Condition  as  to  this  Matter,  than 
what  the  Law  impofed  upon  the  firft  Members. 

I  cannot  fee  how  the  Counfel  for  the  City  can 
evade  the  Force  of  Sir  James  Baggs  Cafe,  unlcfs 
it  be  by  aDiftindion  or  two  : 

I.)  Between    every  Man,   and   all  Men  ;    e- 
very  Man  may  forfeit  his  Part,  but  all  Men 
cannot  forfeit  the  whole  :  Juft  fuch  another 
Diftinftion  as  was  made   to  all  the  Prece- 
dents between  Seizures  and  Forfeitures. 
2.)   The  other  Diftinftion    feems    to  have   a 
little  more  Colour,    and  it  is  between  the 
King  and  the  Corporation. 
The  Corporation,  fay  they,   are   intrufted  by 
Law  with  Power  over  their  Members  to  remove 
them  for  adting  againft  their  Duty ;  but  the  King 
cannot  disfranchife  any  particular  Member  ;  and 
if  he  cannot  disfranchife  any  one  Member,  much 
lefs  can  he  all  Members,  or  feize  dieir  Liberties 
into  his  Hands,  which  in  Law  amounts  to  a  Dil^ 
franchifement  of  all  the  Members. 

I  anfwer,  The  King  may  do  both  the  one  and 
the  other  -,  and  in  faying  the  King  can  do  it,  I 
mean  in  Courfe  of  Law. 

I.]  The  King  doth  it,  when  the  fubordinate 
Minifters  and  Governors  within  the  Corporation 
do  it  -,  for  they  do  it  as  his  Minifters  in  Execu- 
tion of  his  Laws  -,  and  it  is  their  Duty  to  do  it, 
according  to  the  Truft  he  hath  repofed  in  them, 
and  the  Power  he  gave  them  •,  and  this  Authority 
is  greater  or  leffer,  as  he  is  pleafed  to  grant  it,  as 
appears  by  Sir  James  Baggs  Cafe.  If  the  King 
grant  them  exprefs  Authority  to  remove,  they 
may  remove  the  Offender  before  Convidtion  at 
Law.  But  if  no  exprefs  Power  be  granted,  a 
Convidtion  at  Law  muft  be  firft  had  ;  and  the 
Judgment  of  the  Law  diredts  their  Duty,  and 
they  are  accountable  herein  to  the  King  in  his 
Courts  of  Law  :  If  they  miftake  the  Law,  and 
difplace  a  Member  convidled  of  an  Offence, 
which  amounts  not  to  a  Forfeiture,  the  Party  fhall 
be  reftored  by  Mandamus  ;  an  excellent  Prece- 
dent of  Reftitudon,  if  they  do  not  their  Duty, 
to  disfranchife  where  the  Offence  requires  it. 

2.]  The  King  may  do  it,  by  com- 
manding them  to  do  it  by  his  Writ     Dier  33}. 
out  of  the  Court  where  the  Convi- 
dtion remains,    or  out  of  the  Chancery,     as  he 
may  the  Coroner  of  the  County,  Mayor,   and 
other   Officers,    as   the  Precedents 
have  been.     A  Writ  to  remove  the     n  co. 
Mayor  of  Berwick.      So  where  an       ^       ^,     , 
Alderman  is  dead,    the  King  may     ^p. 
fend  his  Manda?nus  to  choofe  ano- 
ther, as  done  in  theCafe  of  Lance/ion,  P.  8  Car.  r. 
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23  R,  Haky  Corporat.  PI.  5.  If 
p. }.  Car.  I.  they  yield  not  Obedience,  they  may 
be  fined,  or  may  incur  the  Forfei- 
ture of  their  Liberties,  as  the  Cafe  may  require. 
3.]  In  Cafe  the  Corporation  cannot  do  Juftice 
in  punifhing  and  difplacing  the  Offenders,  either 
becaufe  the  Majority  are  Offenders,  or  favour- 
ing, or  abetting  the  Offenders,  there  being  a 
Failure  of  Juflice  in  the  Franchife,  which  the 
Law  will  not  permit,  by  Judgment  of  Law  the 
City  or  Ville  fhall  be  reftored  to  the  Govern- 
ment and  Jurifdiftion  of  the  Common  Law,  by 
Seizure  of  the  Franchife  into  the  King's  Hands. 

4.]  Failure  of  Juflice,  and  the  not  fupprefTing 
and  punifhing  of  notorious  Riots  and  Tumults, 
have  been  adjudged  good  Caufes  of  Forfeiture 
of  Liberties,  and  the  Plea  of  ISon  Ability  to  fup' 
prefs  them,  difallowed  as  any  Caufe  of  excufe, 
as  to  the  Point  of  Forfeitures  of  the  Liberties, 
which  doth  and  will  appear  by  the  Precedents 
infifled  on  by  Mr.  Solicitor,  and  what  I  fhall  fu- 
peradd.  So  that  I  conceive  the  Authority  of  Sir 
James  Baggs  Cafe  remains  unfhaken,  that  there 
is  a  Condition  annexed  to  the  Franchife  of  a  Cor- 
poration, the  Breach  whereof  will  be  a  Forfeiture. 
The  greater  the  Trufl  of  any  Member  of  a  Corpo- 
ration is,  the  ftrifter  is  the  Condition  •,  as  where 
any  of  the  Members  are  chofen  into  any  Places, 
which  more  immediately  concern  the  good  Go- 
vernment of  the  Corporation,  a  lefs  Crime  will 
be  the  Caufe  of  his  Removal,  than  will  be  of 
Disfranchifement  of  a  private  Member,  as  in  the 
Cafe  of  an  Alderman. 

It  was  refolved,  for  being  a  Drunk- 
Trin'^M  ^rd  and  Haunter  of  Taverns,  he  be- 

jac.  i.BR.Roll  ing  a  Magiflrate  more  immediately 
^stv^T  intrufled  with  the  Government,  was 
Caufe  of  Removal  -,  though  he  have 
Freehold  in  the  Place,  yet  it  is  upon  fpecial  Trufl 
and  Confidence.  The  Law  will  be  the  fame,  if 
the  Magiftrate  gives  the  leafl  Encouragement 
to  popular  Tumults,  or  frequent  Conventicles, 
and  unlawful  Affemblies.  And  it  is  no  Objeftion 
to  fay,  that  fome  Statute  Laws  have  laid  a  Pe- 
nalty for  the  Offences,  as  it  is  in  the  Cafe  of 
Drunkennefs,  and  many  Offences  of  Officers ; 
and  in  Common  Law  Offences,  the  Law  provides 
a  Penalty  againfl  the  Offender  by  Fine  or  Im- 
prifonment  ;  and  yet  the  fame  Offence,  if  a 
Breach  of  Condition,  will  be  Caufe  of  Dif- 
franchifement,  as  appears  in  Sir  James  Bagg's 
Cafe.  The  Penalties  inflicted  by  Statutes  or 
Common  Law,  are  for  the  Breaches  of  particu- 
lar Laws ;  but  the  difplacing  of  a  Magiftrate 
is  for  Breach  of  the  general  Trufl  of  his  Place, 
wherewith  he  is  intrufled  for  the  Publick  ;  and 
having  broken  that  Trufl  and  Condition,  the 
Law  adjudgeth  him  unfit  to  be  intrufled,  ne 
quicquam  detrimenti  capiat  Refpublica.  The  Que- 
ftion.  What  Afts  of  a  Member  will  forfeit  his 
corporate  Right,  is  no  where  in  our  Books  fo 
diftindlly  put  as  in  Sir  James  Bagg's  Cafe.  But 
the  Queftion,  What  Afts  of  the  Members,  and 
of  what  Number  of  the  Members  will  forfeit 
the  whole  Franchife,  I  know  no  where  diflinftly 
put  in  our  Books,  but  as  they  lie  fcattered  in 
the  Inflances  of  Forfeitures  taken,  and  Franchifes 
feized  ;  otherwife  than  upon  the  general  Rules  of 
non  ufer  y  ahufer  of  the  Trufl  committed  to  them. 
But  the  Civilians  do  largely  treat  upon  thefe  Que- 
ftions ;  Whether  the  Cities,  Colleges,  and  Uni- 
verfities  may  be  forfeited  and  diffolved,  and 
VOL.  IV. 


what  Adls  of  the  Members  will  be  Caufes  of  fuch 
Forfeitures.  And  therefore  I  crave  leave,  before 
I  conclude  this  Head,  from  the  Condition  an- 
nexed by  Law  to  all  Corporations,  only  to  men- 
tion one  of  them.  It  is  Oldradus 
de  Ponte,  in  his  Book  intituled.  Cow-     onrajufle 
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jilia  five  Kejponja,  osf  AurecB  'Jlucefli- 
ones.  Where  he  debates  the  Point  at  large  Pro 
and  Con,  and  puts  the  Objeftions  of  fome  Au- 
thors, which  are  much  the  fame  enthufiaflick 
Raptures,  as  have  been  made  ufe  of  in  this 
Cafe  ;  viz.  that  they  have  no  Souls,  but  are 
immortal  Bodies,  and  fuch  like  Stuff.  But  he 
refolves  the  Queflion  thus  •,  I  will  repeat  his  own 
Words  :  Sed  licet  non  habent  veram  perfonam,  ta- 
men  habent  perfonam  fiBam  fi£lione  Juris.  Et  idea 
dicit  Lex,  quod  Municipium  Curie  £5?  Societatein 
perfonie  fuftinent :  Et  fic  eadem  fiSiione  anima?n  ha- 
bent, i£  delinquere  pojfunt,  £5?  piiniri,  ed  tamen  poe- 
na quce  poffit  cddere  in  eas,  fcilicct,  quod  privetur 
Privilegiis,  y  ftc  Capite  fninuitur.  Et  fee  ficut 
vera  perjona  per  7nortem  naturalem  definit  effe  quod 
erat,  fee  if  a  perfona  fi£la  per  mortem  Civilem,  qua 
efl,  lit  privetur  Privilegiis,  definit  effe  quod  erat, 
quia  amodo  non  erit  Univerfitas.  And  then  affigns 
the  Caufes  generally :  Et  quod  Privilegia  poffint  re- 
vocari,  cum  incipiunt  effe  iniqua  vel  damnofa.  Et  non 
poteft  effe  magis  iniquu?n,  fi  iitatur  eo  in  contume- 
liatn  concedentis.  Though  this  be  a  full  Opinion 
of  a  learned  Man,  as  to  the  Cafe  in  queflion, 
both  as  to  the  general  Queflion  of  Forfeiture, 
and  the  particular  Breaches  afTigned  ;  yet  I  ufe 
it  not  as  an  Authority  -,  but  only  to  fhew  the 
Concordance  of  other  Laws  with  the  Law  and 
Pradlice  within  this  Kingdom  ;  and  that  learn- 
ed Men  have  before  now  not  only  dreamt  of 
fuch  a  thing,  but  have  concluded  the  Point  upon 
Debate  and  Reafon  of  Law,  That  Corporations 
may  be  forfeited  and  diffolved,  when  their  Pri- 
vileges, as  ufed  by  the  Members,  incipiunt  efje 
iniqua  vel  damnofa. 

(2.)  My  other  Ground  is,  that  there  is 
nothing  extraordinary  or  particular  in  the  Nature 
of  Corporations  aggregate,  to  exempt  them 
from  the  Condition  of  fingle  Corporations,  or 
of  other  Liberties :  If  there  be,  it  hath  not  yet 
been  fhewn.  It  mufl  arife  either  from  the  Num- 
ber of  the  Perfons  who  take,  and  are  the  Sub- 
jefts  of  this  Liberty,  becaufe  they  are  many  ; 
or  from  the  Right  conferred  upon  them.  The 
Number  of  the  Perfons  conflituting  this  Body 
contributes  nothing  towards  the  IndilTolubiJity 
thereof,  pleaded  for.  They  were  feveral  natural 
Perfons  before  the  Union,  and  remain  fo  many 
natural  Perfons  ;  and  by  retaining  their  natural 
Capacities,  are  as  capable  of  being  feparated,  as 
they  were  before  capable  to  be  united  by  taking 
this  Right.  And  as  to  the  Number  of  die  Per- 
fons, a  Corporation  differs  nothing  from  other 
Communities,  which  may  affemble  and  aft  in  a 
Body  :  As  the  voluntary  Societies  in  Inns  of 
Court  and  Chancery,  and  Armies,  which  a<5t 
under  CommilTions,  to  fome  Perfons  to  coUedl 
and  affemble,  others  to  ad  jointly  under  them. 
Thefe  Societies  have  their  peculiar  Rules  and 
Laws  to  adt  by,  and  aft  jointly  and  in  a  Body 
as  Corporations  do  :  But  yet,  in  the  one  Cafe,  if 
the  Members  fo  agree  ;  or  in  the  other  Cafe,  the 
Commiffion  be  revoked,  they  are  all  feparated, 
and  the  Union  diffolved.  So  as  to  the  Nature 
or  Numbers  of  the  Perfons  coUefted,  a  Corpo- 
ration differs  nothing  from  other  Societies  not 
5  L  2  incorporated. 
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incorporated.  From  Number  may  be  prefumed 
a  o-reatcr  Duration,  and  it  ismoft  probable  many 
may  outlive  one  ;  but  it  is  certain  that  many  ftiali 
die  as  one  Man,  and  probable  that  all  may  die 
before  others  elcdted,  which  was  admitted  to  be 
a  Diffolution  of  the  Body  Politick  :  but  ingcni- 
oufly  diftinguilhed,  that  this  was  rather  a  Sepa- 
ration of  the  Perfons  from  the  Body,  than  ot 
the  politick  Body  from  the  Perfons.  Be  it  fo,  it 
is  admitted  then  they  are  feparable,  and  that 
Number  cannot  proteft  the  natural  Perfons  from 
beincT  fevered  from  the  Body  Politick  by  natural 
Deatti.  And  I  have  already  Ihewn,  that  Number 
contributes  nothing  to  the  Indilfolubility  of  a  Cor- 
poration, by  Separation  of  the  Members  one  from 
the  other,  which  is  called  a  Civil  Death  -,  and  in 
Cafes  of  CivilDeath,  thefeparating  theLiberty  from 
the  Perfon,  or  the  Perfons  from  the  Liberty,  is  all 
one.  To  take  the  Office  from  the  Officer,  or  remove 
die  Officer  from  the  Office,  is  all  one  •,  and  fo 
in  Disfranchifement,  to  take  away  the  Freedom 
of  a  Member,  or  to  remove  him  from  his  Free- 
dom, is  all  one :  And  fo  in  Forfeiture  of  Fran- 
chifes,  the  Judgment  of  Oufler  is  formally  put- 
ting the  Perfons  from  the  Franchife,  and  Judg- 
ment of  Seizure  talcing  the  Franchife  from  the 
Perfons  ;  but  in  efFeft  they  are  the  fame,  viz.  a 
Separation  between  the  Perfons  and  the  Franchife. 
And  this  Separation  being  wrought  by  a  Condi- 
tion in  Law  annexed  upon  the  Union,  the  Number 
of  Perfons  can  no  more  prevent  it,  than  where 
Lands,  or  incorporate  Inheritances  are  granted 
to  many,  and  their  Heirs,  upon  an  exprefs  Condi- 
tion, that  no  Advantage  could  be  taken  of  the 
Condition  broken,  becaufe  the  Grant  is  to  many 
Men. 

From  the  Nature  of  the  Right  or  Franchife, 
as  little  can  be  inferred  for  this  infeparable  Union 
pretended. 

I.)  In  its  Creation,  it  is  meerly  by  the  Policy 
of  Man,  and  the  Rule  is  taken  in  Calvin's  Cafe, 
7  Co.fo.  25.  That  what  is  by  the  Law  of  Man, 
may  be  altered.  And  divers  other  Books  fpeak- 
ing  of  the  Effeds  of  human  Conftitutions,  laying 
down  as  a  certain  Rule,  ^kquid  colligiiur,  dijfolvi 
fotejl  ',  mortal  Beings  cannot  confer  Immorta- 
lity. 

All  Rights  whatfoever  are  incorporate,  and 
fometimes  abiifive  are  ftyled  immortal,  which  by 
Intendment  of  Law  is  only,  that  they  have  Con- 
tinuance fo  long  as  any  Perfons  fubfift  capable 
of  having  them  :  And  in  this  Senfe  the  Right 
to  Lands  and  Corporate  Inheritances  are  of  great- 
er Duration  than  many  Liberties,  and  particular- 
ly thofe  of  Corporations  ■,  becaufe  they  fubfifl: 
when  they  return  to  the  Crown,  which  many  Li- 
berties do  not,  but  are  then  extinft.  Strata  Mar- 
cella,  9  Co.  fif  1 5  Ed.  4.  fo.  6. 

2.)  As  to  the  Nature  of  this  Right,  whe- 
ther it  be  confidered  as  a  Right  of  taking  and 
holding  in  another  Capacity  than  that  of  natu- 
ral Perfons,  or  as  a  Right  of  taking  in  Suc- 
ceffion,  under  neither  Confideration  can  it 
import  any  infeparable  Quality.  In  the  former, 
it  is  both  the  fame  with  that  of  fingle  Cor- 
porations, and  plainly  implies  a  Trull.  In  all 
the  Cafes  of  our  Law,  wherever  any  Perfons 
take  in  another's  Capacity  than  their  own,  it  is 
always  upon  Truft,  as  Executors  or  Adminiftra- 
tors,  Churchwardens,  &c.  and  all  fingle  Cor- 
porations :  And  where  the  Law  creates  the  Truflr, 
the  Law  provides  Remedy,  if  the  Truft  be  broken, 


for  putting  the  Truft  into  fafer  Hands.  And  like- 
wife,  if  confidered  as  a  Right  framed  by  Policy, 
to  take  in  Succeffion,  it  is  in  Subftance  the  very 
iiime  widi  that  of  fingle  Corporations,  and  if 
any  Advantage  be  in  point  of  Duration,  it  inclines 
to  the  Side  of  fingle  Corporations,  as  better 
framed  by  Policy  to  have  Continuance,  than  the 
other  of  aggregate  Corporations. 

1 .]  Becaufe  the  Choice  of  the  Succeffions,  whe- 
ther eledive,  donative,  or  prefentative,  is  placed 
elfewhere,  and  not  in  the  Perfon  himfelf,  that  it 
cannot  be  in  his  Power  to  prevent  the  Succef- 
fion.    ■' 

2,]  Becaufe  the  Law  leaves  it  not  in  his  Power 
to  determine  the  Corporation,  either  by  Surrender, 
or  Forfeiture,  but  during  his  Life ;  and  fo  can- 
not prejudice  his  Succeffion. 

But  in  Lay  Corporations  the  Power  of  Succef- 
fion being  intrufted  with  them  by  FJediions  to 
continue  it,  the  whole  Right  is  in  them,  and  con- 
fequently  in  their  Power  to  determine  it,  eidier  by 
not  elefting,  or  eleding  thofe  the  Law  incapaci- 
tates, which  is  the  Cafe  of  JVorcejier  ;  or  every 
Man  of  them  may  for  good  Caufe  be  disfran- 
chifed,  or  the  Franchife  for  Caufe  feized,  and  con- 
fequently,  for  want  of  Succeffion,  fail.  Befides, 
to  go  in  Succeffion  doth  not  neceffarily  imply  a  Per- 
petuity :  Goods  may  go  in  Succeffion,  as  to 
Churchwardens.  A  Chattel  Leafe  may  go  in 
Succeffion.  The  King  grants  Lands  for  Years, 
rendring  the  Rent  to  the  Aldermen  of  Chejter- 
field ;  they  take  in  Poffeffion  as  a  Corporation, 
Cro.  Eliz.  35.  {Mich  26)  The  fame  Cafe,  Hales, 
Corporation  fl.  25.  Upon  thefe  Grounds  that 
there  is  a  Condition  annexed  to  all  Corporations, 
as  well  as  other  Liberties,  and  that  there  is  no- 
thing peculiar  in  the  Nature  of  Corporations  ag- 
gregate, to  exempt  them  from  being  liable  to 
Seizure  for  Breaches  of  that  Condition,  I  con- 
clude. Corporations  may  be  taken  into  the  King's 
Hands  by  Seizure  ;  which  is  a  Separation  of  the 
Liberty  of  being  a  Body  Politick  from  the  natural 
Perfons,  who  (as  Brahon  phrafeth  it)  were  but 
Ufu-fniSuarii.,  and  had  not  Abfolutum  Dominium. 
And  by  this  Separation  the  natural  Perfons  are 
only  reftored  to  the  Government  of  the  Common 
Law. 

The  Mifchiefs  that  would  inevitably  follow, 
were  the  Law  otherwife,  have  been  infifted  on  by 
Mr.  Solicitor.  It  were  to  kt  up  independent  Com- 
monwealths within  the  Kingdom  ;  and  according 
to  the  judgment  of  the  Parliament 
21  Ed.  3.  would  certainly  tend  21E.  j.pi.  17. 
to  the  uttter  Overthrow  of  the 
Common  Law,  and  the  Crown  too,  in  whith 
all  Sovereign  Power  to  do  Right,  both  to  its 
felf  and  the  Subjefts,  is  only  lodged  by  the  Com- 
mon Law  of  this  Realm. 

The  Anfwer  Mr.  Recorder  applied  to  the  Mif- 
chiefs, That  they  may  be  otherwife  puniffied,  is 
of  litde  avail.  Though  he  did  not  exprefs  in  what 
Manner  they  might  be  puniflied,  yet  it  muft  be 
intended  by  Fine,  or  at  the  Suit  of  the  Perfons 
injured  by  their  Oppreffions.  The  fame  Anfwer 
may  be  applied  to  the  Oppreffions  by  Officers, 
and  the  Abufes  of  all  Liberties  whatfoever,  and 
likewife  to  excufe  the  Disfranchifement  of  any 
one  Member  of  a  Corporation  :  But  that  is  no 
fufficient  Remedy  to  cure  the  Mifchiefs,  whilft 
the  Caufe  ftill  remains,  and  is  in  as  great  Power  to 
opprefs,  as  before  ;  which  nothing  can  fufficient- 
ly  reftrain,  but  the  Lois,  at  the  leaft  the  Fear  of 
5  t'le 
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the  Judgment  goes  farther,  Etquia  Johannes  Den- 
nis Major  deS-mdwkhconvichise/t  detranfgri>JJiombui 
prced'iBis ;  et  faElum  Majoratus  in  his  qu£  tangunt 
Coviilalmn  ejl  faElmn  ipfius  Communitatis,  covfide- 
ratum  ejt^  quod  Conmunitas  de  Sandwico   atnittat 
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the  Lofs  of  that  Power.  To  put  the  Subjefts 
grieved  to  contend  with  Corporations  for  their 
Relief  by  their  feveral  Actions,  were  for  the  com- 
mon Law  to  lay  a  greater  Burden  upon  them,  than 
what  they  fuffered  from  the  Corporation,  as  was  fuffi- 
cienily  experimented  in  the  Cafe  of  the  Duty  of  Wa- 
ter-bailage  of  London,  before  the  ^^o  Warranto  was 
brought  to  refcue  them :  And  if  they  recoverDama- 
ges,  thofe  Damages  can  only  be  levied  upon  the 
common  Goods  and  Eftate  of  the 
Corporation,  S  H.  6.  j.  And  ma- 
ny Corporations  have  little  or  no- 
thing in  common  Stock,  and  few 
Corporations  fufficie;it  to  make  Sa- 
tisfaftion  for  all  their  OpprefTions.  And  to  pro- 
fttute  for  a  Fine  is  no  Satisfaftion  to  thofe  who 
are  injured,  nor  doth  remove  the  Caufe  of  the 
Oppreffion.  And  the  Law  would  be  very  de- 
ficient, if  fuch  inferior  Jurisdiiftions,  or  Corpo- 
rations, were  not  fubjeft  to  the  common  Law  up-' 
on  the  like  Conditions  as  other  Liberties,  Fran- 
chifes,  and  inferior  Jurisdiftions  are. 

Mr.  Recorder  hath  affirmed  it  with  great  af- 
l^rance.  That  never  any  till  this  Suit  ever  fo 
much  as  thought  of  refuming  Corporations,  which 
are  fubordinate  Governments.  I  fhall  only  re- 
queft  of  him,  and  of  the  other  Gentlemen  of  the 
City's  Counfel,  to  fhew  me  the  Opinion  of  one 
learned  Man  of  this  Kingdom,  or  any  other 
Nation,  deliberately  delivered  upon  the  Queftion, 
That  fedatory  and  fubordinate  Governments 
cahnot,  for  any  Caufe  whatfoever,  be  forfeited 
or  refumed.  That  de  faSIo  they  have  been  re- 
fumed  in  other  Nations  is  teftified  by  many  Au- 
thors, with  their  Opinions,  that  de  Jure  they  may 
fo  be  •,  which  I  forbear  to  trouble  the  Court  with. 
"Within  this  Kingdom  of  that  Nature  are  Counties 
Palatine,  the  Cinque  Ports,  the  Liberties  of  Ely, 
Lordfhips  Marchers,  and  fuch  like,  and  the  Cor- 
porations of  Cities  and  Towns  •,  which  are  all 
held  of  the  Crown  of  England.  What  the  Pradtice 
and  judicial  Opinions  have  been  concerning  thefe 
Liberties,  according  to  the  Law  of  this  Land, 
Mr.  Solicitor  hath  fhewn  in  feveral  Inftances  ; 
which  I  Ihall  not  repeat,  but  fhall  produce  fome 
others  to  prove  the  fame  Matter.  I  beg  leave  to 
refcue  a  very  confiderable  Precedent  produced  by 
Mr.  Solicitor,  from  the  Glofs  Mr.  Recorder  was 
pleafed  to  put  upon  it.  That  it  was  an  Aft  of 
Parliament  -,  when  'tis  no  fuch  matter,  but  a  Judg- 
ment of  the  King's  Bench  in  point  upon  a  For- 
feiture. It  is  the  Cafe  of  Sandwich,  cited  p.  g  Ed. 
I.  Rot.  majus  35.  Kane.  The  Record  is  amongft 
the  Plea  Rolls,  in  the  Treafury  or  Tally  Office. 
It  was  upon  an  Information  at  the  King's  Suit, 
prefented  by  the  Sheriff  of  the  County  againft 
the  Mayor  of  Sandwich,  and  Three  others,  for 
alTaulting  the  Sheriff's  Bailiff  upon  Execution  of 
the  King's  Writ  within  Stanore,  beating  the  Of- 
ficer, and  taking  the  Writ  from  him,  and  tearing 
it,  and  ftamping  it  under  his  Feet.  They  plead 
to  the  Jurisdiftion,  that  Stanore  was  within  the 
Liberty  of  Sandwich,  within  the  Cinque  Ports  ; 
and  that  De  aliqua  fedu£fione  fac  corporis  Regis, 
tion  tenentur  refpondere  alibi,  than  at  the  Court  at 
Shepway.  The  Plea  was  over-rul'd  upon  this 
ground,  that  none  could  claim  fuch  a  Liberty 
without  exprefs  Grant  •,  and  they  fhew  no  Charter 
for  it,  and  were  ruled  to  anfwer  over.  They 
infift  upon  that  Exemption,  and  refufe  to  give 
any  farther  Anfwer  •,  whereupon  Judgment  was 
given,  that  they  be  committed  to  Prifon  :  And 
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Libert  at  e?n  fuatn.  TJiis  is  an  exprefs  Judgment  of 
this  Court  upon  the  Forfeiture  of  the  Liberty,  for 
a  Crime  comtnitted  by  the  Mayor  and  others,  in 
a  Matter  relating  to  the  whole  Liberty.  Before 
this,  the  Franchife  of  Sandwich  was  feized,  as 
forfeited  into  the  King's  Hands  for  a  notorious 
Riot  committed  by  the  Inhabitants,  in  obftruftion 
of  Juftice,  3  Ed.  i. 

The  Cafe  upon  that  Record  was 
thus  :  Upon  an  Inquifition  found  of 
Purpreftures  within  the  King's  War- 
ren of  Doyer,  by  ftopping  a  Water- 
courfe,  whereby  the  Warren  was  overflown,  a 
Writ  iffued  from  the  Court  of  Dover,  to  diftrain 
the  Offender  by  his  Goods,  to  amend  and  remove 
the  Purprefture  :  The  Officer  diftrains  the  Cat- 
tle of  Simon  Erchejlon,  who  was  the  Offender, 
and  lived  at  Sandwich,  within  the  Cinque  Port. 
Some  of  the  Men  of  Sandwich  make  Refcous  -, 
and  when  the  Conftable  of  Dover  fent  Mef- 
fengers  to  complain  to  the  Mayor  of  Sandwich 
of  this  Refcous,  and  to  require  Redrefs  ;  after 
the  Complaint  made,  and  no  Redrefs  had,  fe- 
veral of  the  Men  of  Sandwich  fell  upon  the 
Meffengers,  and  feverely  beat  them.  Then  the 
Conftable  fent  more  Officers  to  fee  Right  done, 
againft  whom  the  Town  was  barrocaded  and 
chained,  and  his  Officers  kept  out  by  the  Townf- 
men  in  hoftile  manner.  Then  the  Conftable  went 
in  Perfon,  and  after  fome  time  fuppreffed  the 
Tumult,  and  upon  their  Submiffion,  the  Com- 
monalty prayed  the  Conftable  would  deliver  their 
Submiffion  to  the  King,  which  they  then  deliver- 
ed to  him  under  their  Common  Seal  ;  and  ac- 
cordingly was  delivered  by  the  Conftable  to  the 
King  and  Council,  and  adjourned  into  Parlia- 
ment :  And  the  Mayor,  Baihffs,  and  Commonal- 
ty ordered  to  be  there  at  a  certain  Day,  before 
the  King  and  his  Council  in  Parliament.  Upon 
hearing  thereof  in  the  Prefence  of  the  Mayor 
and  Bailiffs  for  the  whole  Commonalty,  Judg- 
ment is  thus  entred  upon  that  Record  •,  Confide- 
ratuin  fuit  per  Dominion  Regetn  &  concilium  fuum 
in  Padiamento,  quod  Majoratus  iS  Libertas  Me 
Sandwich  pro  prmdiSfis  Tranfgreffionibus  in  manus 
Regis  capiatur,  &'  tradalur  in  cufiodia  Confiabula- 
rio  de  Dover,  ad  dij'ponendiim  de  prtzdiola  Villa  fe- 
cundum  communem  Legem  ^  Confuetudinem  Regrd, 
non  objlante  aliqua  Libertate.  It  evidendy  appears, 
both  by  the  Form  and  Matter  of  it,  that  that  Form 
was  judicial,  and  not  legiflative,  and  agreeable  to 
the  Forms  of  Judgment,  in  the  other  Common 
Law  Courts,  and  in  our  Law  Books.  Here  is  a 
Judgment  only  of  Seizure  upon  a  Forfeiture,  yet 
it  amounted  to  a  real  Oufter  ;  for  the  Town  was 
aftually  diverted  of  the  Liberty,  and  delivered 
up  to  the  Government  of  the  Common  Law. 
For  capiatur  Majoratus  &  Libertas  de  Sandwich 
in  the  Singular  Number,  in  vianus  Regis  tradattir 
in  cujlodia  Con(tabuhirio  fno,  who  is  the  Common 
Law  Officer,  within  the  Cinque  Ports,  is  no 
more  than  leaving  the  Town  to  the  Government 
of  the  Common  Law  ;  which  is  fuller  explained 
by  the  fublequent  Words  Of  difponendum  de  Villa 
fetundum  Legem  tff  Confuetudinem  Regni.  And  it 
appears  by  this  Record,  that  there  is  a  difference 
between  the  Liberty  and  the  Vilky  though  fome- 
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times  J'^dle  is  ufed  for  the  Liberty  of  the  Ville; 
but  here  the  Mayoralty  and  the  Liberty  are 
feized,  and  the  Ville  delivered  over  to  the  Com- 
mon Law  Officer. 

The  next  Precedent  I  infift  upon,  is  that  recit- 
ed by  Mr.  Recorder,  the  Cafe  of  the  Town  of 
Cambridge,  but  lamentably  defaced  by  my  Lord 
Cok^s  marginal  Note,  and  Mr.  Recorder's  Aver- 
tncnt,    that  by   the  Record  it  appears  to  have 
been    by  common   Confent    of  Parliament.     I 
rather  infift   upon  this,    for  that  Mr.  Recorder 
hath    acknowledged    its   Force,  that    it  worked 
upon  the   corporate  Right,    and    was    upon    a 
Forfeiture,     but  lays    the    Force   of   it    in   its 
being  an  A£t  of  Parliament,    when  in  truth  it 
is  a   plain  Judgment  of    a  Court 
of  Law,  and  it  appears  by  the  Re- 
cord it  was  no  Aft  of  Parliament. 
Mr.  Recorder    cited  the    Record, 
8   R.  2'.  No.  II.  4.  Inft.   228.  and  it  is  probable 
Mr.  Recorder  looked  no  further  than  that  Book 
for  it :  In  the  Margin  it  is  fo  cited,  but  mifcited  -, 
yet  in  the  Body  of  the  Book,  in  putting  the  Cafe, 
it  is  truly  cited  -,  for  the  Record  is  5  R.  2.  45.   to 
66,  and  it  is  evident  by  the  marginal  Note  ;  and 
my  Lord  Coke's  faying  it  was  the  common  Con- 
fent, mifguided  Mr.  Recorder,  to  affirm  it  to  be 
an  Aft  of  Parliament,  when  the  contrary  appears 
by  the  Record.     The  Complaint  to  the  King  and 
his  Counfel  in  Parliament  againft  the  Town  of 
Cambridge  was  for  a  great  Riot  committed,  and 
an  Aflault  upon  the  Univerfity  ;   and  the  Faft 
in  fubftanceis  the  fameas  related  in  the  Fourth  In- 
ftitutes.     It  was  profecuted  at  two  Suits,  the  one 
againft  the  late  Mayor  and  Bailiffs,  who  were  at 
the  Time  of  the  Riot  in  their  natural  Capacity  ; 
the  other  againft  the  Mayor,  Bailiffs,  and  Com- 
monalty in  their  corporate  Capacity  ;  the  Writs 
returnable  coram   nbbis   (£    concilio  noflro.     The 
former  Mayor  and  Bailiffs  appear,  and  plead  in 
their  natural  Capacity,    that  they  were  neither  af- 
fenting  nor  aiding  to  the  Riot  ;  neither  did  or 
faid  any  Thing,  that  might  turn  to  the  Damage 
of  the  Univerfity,  unlefs  only  by  Coaftion  and 
outrageous  Compulfion :  And  there  feems  to  have 
been  no  further  Proceedings  in  that  Suit.     Upon 
the  other  Writ  the  Mayor,  Bailiffs,  and  Commo- 
nalty appear,  and  pray  they  may  have  a  Copy  of 
the  Articles,    which  were  read  to  them,    and 
Counfel  allowed  to  them,  and  Time  to  anfwer  ; 
and  fuch  Anfwer  was  returned,  as  is  mentioned 
in  the  4th  Inft.     But  in  the  Record  it  is  faid,  it 
was  anfwered  by  the  Court  •,  and  that  the  Court 
told  them,  that  at  prefent  they  fliould  not  be  put 
to  anfwer  to  the  Crime  (which  muft  be  in  order 
to  a  Fine)    but  only   touching   their  Liberties. 
Then  touching  their  Liberties,  they 
put  in   a    Plea    by  their  Counfel, 
to  the  Jurisdiftion  of  the  Court, 
which  is  omitted  in  my  Lord  Cooke  ; 
only  he  faith,  after  many    Dilatory  Shifts  and 
Subterfuges  following  therein,    the  Court  over- 
ruled the  Plea  to  the  Jurifdiftion,  and  ruled  them 
to  anfwer  in  chief  -,  and  if  not,  Judgment  fhould 
be  entred  by  nihil  dicit.     They  then  pleaded  a  fri- 
volous Plea,  pardy  not  guilty,  partly  in  Excufe  ; 
and  the  King's  Serjeant  replied,  and  the  Plea  was 
held  naught.  Thereupon  they  fubmitted,  as  to  the 
Franchife,  to   the  King's  Grace,  faving   that   it 
might  be  no  Conclufion  to  them,  if  they  ftiould 
be  called  in  queftion  for  the  Crime.     Whereupon 
Judgment  of  Seizure  was  only  given.  The  Words 
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of  the  Record  fay  thus  :  ISoftre  Seigneur  kRoy 
de  AJfent  des  Prelates  £5?  Seigneurs  en  ceft:  Parlia- 
ment Jift  feifer  la  dit  Franchife  en  fa  maine  come  for- 
feit pur  la  ditz  Caufes.  Throughout  the  Record  it 
appears  by  all  the  Proceedings  they  were  judicial  ; 
but  the  Plea  to  the  Jurifdiftion  of  the  Court,  and 
the  Judgment  by  the  King  and  Lords,  only  are 
Demonftrations  it  was  no  Aft  of  Parliament,  nor 
adjudged  by  the  legiflative  Power,  but  by  a  Court 
of  Lawj. 

It  appears  upon  the  fame  Record,  that  the 
King  granted  feveral  of  the  Particulars  which 
were  feized,  to  the  Univerfity,  who  enjoy  them  to 
this  Day.  Et  la  Remnante  de  la  Franchife  de  la 
dit  Ville  the  King  granted  to  the  Mayor  and 
Bailiffs,  to  hold  of  him  and  his  Heirs,  at  the 
ancient  Rent  of  loi  Marks. 

3;^  Ed.  1.  Plac.  pari.  277.  The  Liberty  of  the  Ci- 
ty of  JVinchefter  feized  into  the  King's  hands  by 
Judgment  of  the  King  and  Lords,  for  fuffering  a 
Hoftage  of  Baion,  who  was  committed  to  their 
Charge  by  the  King  for  fafe  Cuftody,  to  efcape, 
to  the  King's  great  Damage.  The  Writ  of  Sei- 
zure is  direfted  to  the  Sheriff  of  the  CountjJ 
quod  pr(Bdi£tam  Civitatetn  PVintonics  ^  Libert  a- 
tejn  ejufde?n  Civitatis,  cum  omnibus  ad  eas  tan- 
gentibus  fine  dilatione  capiat  in  maniim  Regis,  £5? 
eas  falvas  cuftodiat,  donee  Rex  aliud  -prceceperit. 
Whereby  the  Franchife  being  feized,  the  Men 
of  the  City  are  put  under  the  Government  of  the 
common  Law  Officer. .  Afterwards  the  City  com- 
pounded with  the  King  for  500  Marks,  and  then 
the  King  reddidit  eifdem  Majori  ^  Civibus  Civitat. 
tf  Libertat.  prcsdi^i.  habend.  ^  tenendum  in  for- 
ma qua  eas  tenuerunt  ante  captionem  earundem  in 
itianus  Regis,  and  Letters  Patents  of  Reftitution 
were  granted,  and  a  Writ  of  Reftitution  direct- 
ed to  the  Sheriff. 

Thefe  were  Judgments  by  the  King  and  Lords 
in  Parliament,  upon  Forfeitures,  and  were  Judg- 
ments of  Seizure  only,  according  to  the  fett- 
led Rule  and  Praftice  in  the  Common  Law 
Courts. 

Mich.  1 8.  £J.  3.  Rot.  1 61.  5.  i?.  in  the  Treafury 
or  Tally  Office.  A  Judgment  of  the  King's 
Bench,  againft  the  Town  of  Ipfwich,  upon  a 
Forfeiture.  The  Bailiffs  of  Ipfwich  are  implead- 
ed by  the  King,  upon  a  fpecial  Information,  re- 
citing that  in  the  Kin^s  Bench,  fitting  there,  feve- 
ral Malefaftors  were  indifted  for  the  Death  of 
one  John  Holtby,  and  that  many  of  the  faid  Town, 
tarn  de  majoribus  quam  de  tnediocribus,  did  com- 
fort and  encourage  the  Felons  after  the  Felony 
committed,  and  treated  and  entertained  them  with 
Viands  and  great  Joy.  And,  after  the  Departure 
of  the  Juftices,  kept  a  mock  Court  publickly,  and 
fummoned  the  Juftices  and  the  Officers  of  the 
Court,  to  appear  under  feveral  Pains.  To  which  the 
Bailiffs  appeared,  and  were  oppofed,  by  the  Court, 
why  they  did  not  attach  and  ftay  the  Malefaftors? 
They  anfwered.  The  Malefaftors  flew  to  Sanftua- 
ry  :  Being  further  oppofed,  that  they  did  not  at- 
tach thofe  of  the  Town,  that  furnifhed  the  Ma- 
lefaftors with  efculenta  &  poculenta,  they  pleaded, 
quod  non  aufifuerunt,  eo  quod  tanta  fuit  multitudo 
gaudentium,  l£  pliires  eorum  fuere  e  parent ela  Ma- 
lefaElorum  :  Whereupon  Judgment  was  given  con- 
tra BalivosCs'  Co?n?nunitat.  quodciiflodia  ejuflem  Villce 
feiftatur  in  manus  Regis,  Gf  quod  aliquis  ex  Parte 
Do?nini  Regis,  qui  Jit  aufus  ad  pacem  Domini  Regis 
?nanutenendam,  fe  intromittat  in  eadetn  Villa,  quouf- 
que  Dominus  Rex  aliud  inde  dixerit.   Which  the 
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Record  fhews,  is  the  Bailiff  of  the  County,  the 
common  Law  OfEcer.  And  the  Mayor  and  Bai- 
liffs  in  open  Court  furrendred  their  Staffs  of  Of- 
fice. This  Judgment  is  agreeable  to  thofe  in 
Parliament,  and  of  Seizure  only. 

R.Clauf.'j.  Johan^  Memh.  24.  Clvitas  ^ Uher- 
tas  Norivici  was  feized  into  the  King's  Hands,  for 
hanging  Approvers  without  the  Licenfe  of  the 
King  or  his  Juftices  -,  and  the  Mayor  was  fum- 
moned  to  anfwer  for  the  Damage  done  to  the 
King.  Rot.  Fin'  Memb.  10.  (13  Ed.  i.)  the 
Liberties  of  Norwich  feized  for  a  great  Riot, 
and  burning  the  Church  :  The  Cafe  is  menti- 
oned Roll.  Prerogative,  fol.  204.  The  Liberties 
of  Norwich  were  again  feized,  21  H.  6.  upon 
a  Prefentment  of  a  great  Riot  taken  before 
Fortefcue,  and  afterward  regranted  to  them,  27 
H.  6.  Pat.  Roll.  Meifib.  19.  The  Cafe  is  cited 
by  Mr.  Noy.,  in  the  Cafe  of  the  City  of  London, 
concerning  the  Death  of  Dr.  Lamb,  Cro.  Car.  252. 

The  Liberties  of  Oxford  were  feized,  32  //.  3. 
for  a  great  Riot  committed  by  the  Towns-Men, 
when  the  King's  Brother  was  there,  and  killing 
of  his  Brother's  Baker.  The  Writ  to  the  She- 
riff runs  thus  ;  ^wd  capiat  in  manus  Regis  vil- 
lam  de  Oxon,  ut  ea7n  falvam  cuftodiat  ad  opus 
Regis,  ita  quod  Major  et  hoinines  ejufdern,  nulla?n 
inde  habeant  adminiftrationem  ;  the  King  in  the 
fame  Year  pardons  them,  and  grants  them  Re- 
ftitution,  and  a  Writ  to  the  Sheriff  to  put  them 
into  Poffeffion,  32  /f.  3.  Memb.  13.  Hal.  Lib. 
L.f.326. 

Again  the  Liberties  of  Oxford  were  feized 
29  Ed.  3.  and  part  of  their  Liberties  granted 
to  the  LTniverfity,  which  are  enjoyed  by  them 
to  this  Day,  and  the  Refidue  reftored  to  the 
Town  •,  the  Seizure  was  for  a  Riot  commit- 
ted. Rot.  Clauf  29  Ed.  3.  M.  21. 

20  i/.  3.  The  Liberties  of  Evejham,  for  uf- 
ing  falfe  Meafures,  when  the  King  was  there, 
and  afterwards,  upon  Submiffion  of  the  Ab- 
bots and  Monks,  the  King  makes  Reftitution  to 
them,    R.Cl.io.H.^.  M.  8. 

18  Ed.  I.  The  Town  of  Southa?npton  was 
feized  into  the  King's  Hands,  for  wounding, 
even  to  Death,  an  Officer  in  ferving  the  King's 
Writs  :  They  after  fubmitted  to  a  Fine,  and  took 
a  new  Grant,  and  raifed  their  Fee- farm  Rent 
to  20  /.  per  Ann.  Roll.  Prerog.fo.  204. 

It  would  be  too  gre;it  a  Trouble  to  the  Court, 
to  cite  more  Precedents  of  Seizures  for  Forfeit- 
ures. In  all  thefe  Inftances  Reftitution  was  ne- 
ver made  by  the  Court,  but  by  the  fpecial 
Grace  of  the  King,  after  Submiffion  to  him,  and 
upon  fuch  Terms  as  he  was  pleafed  to  accept  ;  and 
in  fome  Cafes  was  pleafed  to  reftore  them  to  the 
whole ;  in  other  Cafes,  but  to  the  Part  of  the 
Liberties.  That  this  Liberty  of  being  a  Body 
Politick  may  be  feized  into  the  King's  hands 
by  ^w  Warranto,  Mr.  Recorder  in  Effeft 
hath  admitted  it,  if  the  Suit  be  brought  againft 
particular  Members,  and  the  Cafes  produced 
by  him  prove  it.  For  in  the  Cafe  of  Cufack, 
the  Curia  advifare  vult  was  upon  that  very 
Point  of  being  a  Body  Politick  :  And  the  Cafe  of 
the  Virginia  Company,  the  very  Liberty  of  being 
a  Body  Politick  is  by  the  Judgment  feized  into 
the  King's  Hands. 

I  will  give  fome  Inftances  where  it  hath  been 
done,  in  Cafes  of  ^0  Warranto,  againft  them  by 
the  incorporate  Name. 

Fitzh.  Avowry  129.    In  the  Iter  of  Lancafler^ 


a  ^uo  Warranto  againft  the  Bailiffs  and  Commo- 
nalty of  Lancajler  :  They  appear,  and  claim  by 
a  Charter  of  King  John,  whereby  the  King  grants 
to  them  all  fuch  Franchifes,  which  the  Burrough 
of  Northampton  had  ;  but  do  not  fet  forth  upon 
Record  what  Franchifes  Northampton  had  -,  nor 
do  make  Tide  to  the  Franchife  by  Prefcription  : 
And  for  that  Reafon  Judgment  was  given,  that 
their  Franchife  be  feized  into  the  King's  Hands, 
as  forfeited. 

In  the  Cafe  I  before  cited,  a  ^0 
Warranto  againft  the  Bailiffs  and  Al-     g  p^  j^j^.,, 
dermen  of  New  Radnor,  andjudg-     20jac1.R0t.17. 
ment  againft  them  by  Default,  that 
the  Liberty  fhould  be  taken  and  feized  into  the 
King's  Hands,  though  afterwards  it  was  reverfed, 
becaufe  in  mifericordia    was  entred    inftead  of  a 
Capiatur  pro  fine  ;  yet  it  is  a  Judgment  in  Point, 
that    a   Corporation    might    be    forfeited    and 
feized  by  Default  in  Pleading. 

The  Cafeof  A'ifTO  Malt  on,  Trin.  6.  Jac.  i.  R.^. 
is  an  exprefs  Authority,  that  this  Liberty  may  be 
feized  by  Judgment  in  a  ^0  Warranto  againft  the 
Inhabitants  of  a  Town,  by  their  corporate  Name; 
It  is  brought  againft  the  Bailiffs  and  Burgeffes 
of  New  Malton  ;  and  the  Form  of  the  Informa- 
tion is  the  very  fame  with  this  againft  the  City  of 
London.  They  plead  by  their  corporate  Name, 
and  intitle  themfelves  to  the  Liberty  by  Prefcrip- 
tion; and  Verdict  and  Judgment  againft  them 
by  their  corporate  Name  of  Seizure  only,  that 
the  Liberty  be  taken  and  feized  into  the  King's 
Hands  ;  and  which  is  more,  the  C apian tur  pro 
fine  againft  them  is  entred  againft  them  by  the 
corporate  Name  of  Ballivi  i^  Burgenfes,  though 
the  Corporation  by  the  Seizure  was  diffolved  ; 
and  the  Reafon  no  Doubt  was,  that  that  general 
Name  v/as  a  fufficient  Defcription  of  the  Perfons 
who  were  hable  to  the  Fine  for  their  Ufurpation. 
And  no  doubt  can  be  made,  but  that  the  true  Li- 
berty may  be  forfeited  and  loft,  by  infifting 
upon  a  wrong  Title,  as  well  as  by  Default,  or 
any  other  Forfeiture  whatfoever.  This  Town  lies 
under  the  Weight  of  that  Judgment  to  this  Day, 
and  are  no  Corporation  ;  and  being  oppofed  by 
the  Interert  of  the  Lord  Eure,  who  profecuted 
that  ^0  Warranto,  did  never  obtain  any  Refti- 
tution or  Regrant. 

A  §luo  Warranto  againft  the  Bai- 
liffs and  Burgeffes  of  Berkbamjlead  Mich.ijCar.  2. 
in  Com.  Hertford  :  They  appeared,  ^3  R- 
and  Judgment  pro  defeolu  refponji 
given  of  Seizure,  Pafcb.  16  Car.  2,  and  they  are 
no  Corporation  at  diis  Day.  In  the  ancient  Eyres, 
the  Juftices  in  Eyre,  when  upon  Claims  put  in, 
the  Liberties  were  loft,  either  upon  fome  Defe(5t 
in  Pleading,  or  for  fome  fmall  Abufer  or  Mif- 
take,  the  Juftices  were  entrufted  with  the  King's 
Mercy,  to  admit  to  a  Fine  for  Redemption, 
and  make  Reftitution  :  But  Judgment  firft  paffed 
for  Seizure.  And  regularly  upon  the  general 
Summons  of  ^0  Warranio  in  Eyre,  or  fpecial 
Suit  of  ^0  Warranto,  which  are  all  founded  in 
the  fame  Right,  no  other  Judgment  can  be  given,  if 
for  the  King,  but  a  Capias  in  manus,  or  of  Oujler-, 
if  for  the  Defendants,  a  Judgment  of  Allowance, 
or  Eat  fine  die.  The  Capias  pro  fine  is  collate- 
ral, and  for  the  Ufurpation,  not  for  the  Caule  of 
Forfeiture  or  Seizure.  It  was  one  of  the  Articles 
of  Inquiry  in  Eyre,  how  they  had  uied  their  Li- 
berdes  ;  'if  an  Abufe  was  found,  though  never  fo 
fmall,  Judgment  of  Seizure  was  given  ;  though 
5  after- 


8 1 6         Proceedings  let  ween  the  King  and    Hil .  5  5  Car.  II, 


.iftenvards  redeemed  by  Fine  upon  Submiffion 
^to    iVarranto   upon   a    Claim   of 
Raftalpl.  I.         ^''^^  °f  Frank-Pledge  in  Eyre.     It 
tbi  540.  was  demanded  of  the  Defendant,  if 

he  had  any  Pillory  or  Tumbrel  i 
he  anfwered,  He  had  not.  Judgment  was  pray- 
cd  on  the  Behalf  of  the  King-,  for  that  amounted 
to  a  Forfeiture  -,  and  if  that  were  not  fufficient, 
that  then  it  might  be  inquired  on  Behalf  of  the 
Kincr,  how  they  had  ufed  the  Liberty.  The  Jury 
find,  that  the  Defendants  and  their  Anceftors  had 
view  of  Frank-Pledge,  but  find  that  the  Defen- 
dants had  taken  Amerciaments  of  Offenders  againft 
the  Affize  for  Bread  and  Beer,  amounting  to  two 
Shillings,  in  fuch  Cafes  where  the  Offenders 
fhould  have  been  punifhed  by  the  Pillory  and 
Tumbrel.  Idea  conjideratum  eft,  quod  Vifus  capi- 
atiir  iinnauus  Regis.  And  then  they  pray  they  may 
have  their  Liberty  again  upon  a  Fine,  which  is 
granted  to  them,  upon  Pledges  for  well  ufing  of 
their  Liberties.  And  there  is  no  Difference  where 
the  Liberty  is  loft  upon  a  defedive  Claim  or 
Mifpleading,  or  for  a  Forfeiture  in  ^o  War- 
ranto ;  the  Judgnient  is  the  fame  of  Capias  in  7na- 
niis ;  and  it  is  all  one,  whether  the  Caufe  of  For- 
feiture be  found  by  a  Jury,  or  confeffed  upon 
the  Pleadings,  in  a  !^w  IVarranto. 

The  next  preliminary  Point  which  was  moved, 
is.  Whether  the  A6ts  of  Common  Council  be 
the  A(fls  of  the  Corporation,  and  do  oblige 
them  ? 

It  feems  a  ftrange  Queftion,  that  when  to  af- 
femble,  confult,  determine,  and  to  make  Orders 
and  By-laws  for  the  Rule  and  Government  inci- 
dent to  every  Corporation,  without  fpecial  Claufes 
of  Grant,  and  that  herein  only  confifts  the  Ex- 
crcife  of  the  polidck  Reafon  of  the  whole  Body, 
it  fhould  be  doubted,  whether  what  they  deter- 
mine and  refolve  upon,  being  fo  jointly  affem- 
bled,  be  a  Corporation  Aft,  or  may  affeft  the 
Corporation?  Upon  the  Ereftion  of  all  Cor- 
porations, this  Power  of  affembling,  delibera- 
ting, and  determining  for  the  Corporation,  is  ei- 
ther intruded  with  a  few  particular  Members, 
whofe  Continuance  in  that  Trull  (both  as  to  the 
prefent  Members  and  the  Succeffion  of  them; 
is  diredled  by  the  feveral  Charters :  Or  elfe  it  is 
intruded  with  the  whole  Body,  and  that  either 
expredy  in  plain  Words,  or  by  Implication  of 
Law,  when  the  Charters  are  altogether  filent 
therein  :  The  Law  in  fuch  Cafe  lodgeth  the  Pow- 
er of  affembling,  debating,  and  determining  for 
the  Corporation  in  all  the  Members,  and  the 
whole  jointly  affembled  Cor  fo  many  of  them  as 
upon  Notice  fhall  appear;  conditute  the  Common 
Council  :  And  fuch  Affembly  is  not  ftiled  the 
Common  Council  from  being  retained  and  giv- 
ing of  Counfd,  as  Mr.  Recorder  would  have 
It,  in  which  Senfe  he  only,  and  the  Common 
Sergeant  are  the  Common  Council  of  the  City ; 
but  they  are  fo  called  from  their  joint  affem- 
bling and  confulting  for  themfelves,  who  con- 
ditute the  Body  Politick.  In  the  fame  Senfe,  the 
Parliaments  of  England,  by  many  Authorities, 
are  called  Commiinia  Regni  Concilia.  This  Power 
thus  lodged  in  the  Whole,  may  be  the  Whole, 
or  the  major  Part,  which  always  binds  the  Whole, 
being  lodged  or  delegated  to  a  certain  Number' 
which  may  reprefent  the  Whole.  In  fuch  Cafe, 
where  the  Power  is  tr.ansferred,  thofe  Members 
to  whom  It  is  transferred  conditute  the  Common 
Counal  in  the  fame  manner,  and   their  Adts  are 


of  the  fame  Obligation,  as  where  all  meet,  un- 
lefs  the  Delegation  were  not  general,  but  cer- 
tain Cafes  referved  for  the  Determination  of  the 
Whole,  as  hath  been  done  in  feveral  Corpora- 
tions ;  but  in  all  Cafes  not  excepted,  their  Afts 
are  the  Ads  of  the  whole  Body,  Where  the 
Common  Council  is  condituted  of  the  whole 
Body,  or  of  all  the  Members,  who  will  meet 
upon  Notice,  there  is  no  room  left  for  Doubt, 
but  their  Afts,  and  the  Afbs  of  the  whole  Cor- 
poration are  the  fame.  Mr.  Recorder  feems  the 
only  Perfon  that  ever  doubted  it,  and  is  not  to  be 
beaten  from  his  holds: 

Firfty  That  the  Common  Council  confift  only 
of  particular  Members,  and  their  Afts  bind 
only  the  Members  ;    i^  Attio  non  egreditur 
Perfonam, 
Secondly,  Thzt  no  Corporation  Aft  can  be  with- 
out the  Common  Seal. 
Thirdly,  That  the  Afts  of  the  Common  Council 
of  London  are  under  the  Proteftion  of  the 
Statute  or  Charter  in  Parliament  of  i  Ed.  3. 
their  Afts  are  Perfonal,  and  they  but  Mini- 
fters  of  the  City  -,   and  that  the  Charter  pro- 
vides,   that  the  Liberty  of  the  City  fhall  not 
be  taken  into  the  King's  Handr  for  any  per- 
fonal Trefpafs  of  any  Minider  of  the  City, 
For  the  fird,    I  have   already   demondrated, 
that  there  are  no  Adts  of  the  Corporation,  but 
what  are  performed  by  the  particular  Members  ; 
I  will  not  repeat.     I  have  produced  many  In- 
dances,  that  in  point  of  Crime  die  Afts  of  parti- 
cular Members  do  affeft  the  Corporation,   touch- 
ing their  Liberty.     That  they  do  fo  in  point  of 
Wrong  between  Subjeft  and  Subjeft,    the  Cafes 
are  infinite  ;  I  will  only  mention  the  Authorities  : 
9 H.  6.  36.  ^.  SH.S.i.a.  i^  14.  b.  45  Ed,'^. 2.  h. 
15  Ed.  4.  I.  b.    5  H.  7.  26.  a.     4  H.  7.  13.  a. 
32//.  6.  9.  a.  7.     I  fhall  add  one  Caie  more, 
that  abfolutely  dedroys  Mr.  Recorder's  Hypothe- 
fis,  upon  which  he  relies.  That  a  Corporation  can- 
not do  or  fitffer  any  Wrong ;  it  is  48  Ed.  3,  17.  b. 
The  Mayor  and  Commonalty  of  Lincoln  bring 
Covenant  againd  the  Mayor  and  Commonalty  of 
Derby,  upon  a  Deed  of  Covenants  made  by  the 
Predeceflbrs  of  thofe  of  Derby  to  the  Predecef- 
fors  of  Lincoln,    that  thofe  of  the  Town  of  Lin- 
coln fhould  be  difcharged  from  Toll   for   their 
Merchandizes  brought  to  Derby.     In  their  Count 
they  affign  for  Breach,  that  two  of  the  Burgeffes 
of  Derby  by  Name  did  exaft  and  take  Toll  of  fe- 
veral of  the  Burgeffes  of  Lincoln.     The  Defen- 
dants fird  take  Exception  to  the  Count  for  Vari- 
ance from  the  Writ  •,    that   the  Writ  fuppofeth 
and  alledgeth  the  Breach  to  have  been  commit- 
ted by   the   Mayor  and  Commonalty,   and  the 
Count  affigns  the  Breach  by  two  Burgeffes  :   The 
Exception  is  over-ruled,  and  the  Count  held  pur- 
fuant  to  the  Writ  for  the  Breach  of  Covenant, 
which  binds  the  whole,  and  mud   be   made  by 
the  Members.  Then  it  was  infided  upon,  in  point 
of  Law,   That  the  Aft  of  the  two  Burgeffes  did 
not  oblige  the  Corporation.     It  was  admitted, 
that  the  Aft  of  all  the  Members  met  together 
would  oblige  the  Corporation  :    But  it  was  re- 
folved,   that  it  was  a  Breach,    and  obliged  the 
Corporation  ;    and  that  the  taking  of  I'oll   by 
their  Officers  was  a  taking  of  Toll  by  the  Corpo- 
ration •,    and  the  Reafon  given  is,    that  all    the 
Members   of  the  Corporation   cannot,     by  any 
common  Intendment,   be  underdood  to  meet  to- 
gether to  take  Toll.    Here  is  an  exprefs  Judg- 
ment 
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ment,  that  Crimen  egreditur  Perfonam^  and  fhall 
render  the  Corporation  liable  for  Wrongs  done 
to  a  particular  Member  of  another  Corporation. 
Much  ftronger  is  the  Cafe  of  the  King  upon 
Breaches  of  the  Condition  in  Law,  as  I  have 
ihewn,  where  the  Afts  of  the  particular  Mem- 
bers, committed  againft  the  King's  Officers,  are 
adjudged  done  againft  the  King,  and  render  the 
Corporation  liable  •,  but  when  all  meet  together, 
and  do  an  Aft,  I  may  fay  it  was  never  yet  doubt- 
ed, but  the  Corporation  was  obliged. 

The  Cafe  of  Warren,  which  was 
Trin.  17  Car.  i.     ^ited,  of  the  Place  of  Common  Coun- 
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oil  Man  or  Coventr'j,  is  nothing  to 
this  Purpofe  ;  nor  the  Reafon  given.  That  fuch 
Place  was  collateral  to  a  Corporation  -,  which  was 
no  more,  than  that  the  Court  could  not  ex  Offi- 
cio take  Notice  of  it  as  a  fixed  Place  or  Office, 
but  muft  take  it  upon  the  Return  ;  it  being  vari- 
oufly  ufed  in  feveral  Corporations,  as  I  have 
Ihewed ;  and  the  Cuftom  being  returned  to  choofe 
and  remove  them  ad  libitum,  the  Court  could  not 
judge  otherwife,  as  they  may  of  the  Freedom  of 
any  Member,  which  is  the  fame  in  all  Corpora- 
tions. And  therefore  in  the  Cafe  of  Efiwick  and 
Bret,  Common  Council-men  of  London,  where 
the  Court  could  take  Notice,  they  were  chofen 
for  a  Time  certain,  the  Court  adjudged  they 
could  not  be  removed  without  Caufe,  and  grant- 
ed Reftitution,  That  the  Members 
Trin.  2}  Car.  i.  of  a  Corporation  can  be  puhifhed 
PI.  8.  foi.  45(J.  "^"ly  if^  one  Capacity,  and  not  in 
both  Capacities,  and  impeaching 
them  forTreafons  and  Felonies  in  their  Corpo- 
rate Capacities,  will  be  licenfing  them,  or  at 
leaft  giving  them  an  Exemption  and  Encourage- 
ment to  commit  thefe  Crimes  impune  in  their  Na- 
tural Capacities,  is  a  Strain  fo  much  above  Ela, 
that  I  cannot  underftand  it.  Sir  James  Baggs 
Cafe  teacheth  other  Doftrine,  That  the  punifh- 
ing  of  any  of  the  Members  criminally  for  infa- 
mous Offences,  by  Fine,  Imprifonment,  or  Pil- 
lory, at  the  King's  Suit,  doth  not  exempt  the 
Criminal  from  Disfranchifement. 

The  many  Precedents  I  have  produced  do 
prove,  that  the  Rioters  or  Members,  who  com- 
mitted the  Caufe  of  Forfeiture,  were  not  dif- 
charged  by  proceeding  againft  their  Liberties.  In 
the  Cafe  of  Norwich,  for  hanging  the  Approvers, 
the  Liberty  was  feized  for  Mifgovernment,  and 
Procefs  ilTued  againft  the  Mayor  to  anfwer  it  at 
Wejlminfter,  criminaliter.  And  in  the  Cafe  ofCafn- 
bridge,  the  Court  told  them,  they  did  not  then  put 
it  upon  them  to  anfwer  criminally,  but  as  to  their 
Liberties,  And  they  themfelves  knew,  that  by 
Seizure  of  their  Liberties  they  were  not  difcharged 
of  theirCrime:  And  therefore  in  the  Plea  of  Sub- 
miffion  they  infert  a  Saving,  that  it  might  be  no 
Conclufion  to  them,  in  cafe  they  were  impeached 
criminally.  Mr.  Recorder  doth  admit,  that  if 
all  the  Members  commit  Treafon,  and  be  exe- 
cuted, the  Politick  Perfon  is  deftroyed  as  well  as 
the  Natural  Perfons,  and  that  juftly  too  for  fo 
great  an  Offence  T  and  therefore  the  Extent  of 
Forfeitures  doth  not  encourage,  but  deter  Of- 
fenders from  Commiffion  of  the  Crimes.  And 
the  Citizens,  when  they  know  that  their  Riots, 
Oppreffions,  and  Libelling  of  the  Government, 
do  not  only  fubjeft  their  Perfons  to  Punifliment, 
who  are  the  immediate  Aftors,  but  alfo  fubjeft 
the  Conftitution  and  Government  of  their  City  to 
be  queftioned,  will  look  upon  themfelves  under 
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ftrifter  Bonds  for  difcharging  their  Duties,  than 
common  Subjefts  are.  And  therefore  the  No- 
bility, who  have  fo  great  a  Sliare  in  the  Govern- 
ment, for  Treafons  do  not  only  forfeit  their 
Lands  and  Lives,  but  their  Right  of  Peerage, 
which  is  a  fpecial  Truft  for  Government  -,  and 
that  was  forfeited  in  Cafes  where  their  Land* 
were  not  forfeited,  but  only  during  their  Lives, 
upon  the  Condition  annexed  to  that  fpecial  Truft  ; 
as  before  the  Statute  of  26  //.  8.  if  a  Nobleman 
(to  him  and  the  Heirs  Males  of  his  Body)  having 
entailed  Lands,  commit  Treafon,  his  Lands  are 
hot  forfeited  from  his  Heir  in  Tail  -,  but  the 
Dignity  is  forfeited  and  extinft,  and  not  fup- 
ported  by  the  Statute  df  Donis,  by  reafon  of  the 
Condition  annexed,  Nevil's  Cafe,  7  Co.  fo.  34.' 
The  Law  is  the  fame,  where  the  Dignity  is  grant- 
ed in  Parliament,  or  by  Aft  of  Parliament,  it  is 
no  lefs  forfeitable  in  one  Cafe  than  in  the  other ; 
the  Condition  the  Law  annexed  is  ftill  the  fame. 
If  when  the  Members  of  a  Corporation,  corpora- 
liter  aflembled,  commit  Treafon  againft  their 
Prince,  it  muft  certainly  be  acknowledged  to 
be  againft  their  Duty,  in  whatever  Capacity  they 
be  confider'd  ;  efpecially  fince  the  Statute  of  King 
James,  which  makes  the  Oath  of  Allegiance  to 
be  Part  of  every  Freeman's  Oath  ;  and  the  cor- 
porate Right  is  held  of  the  King.  If  the  Law 
allowed  no  other  Way  of  taking  Advantage  of 
Forfeiture  of  the  corporate  Right,  but  by  execu- 
ting of  all  the  Members,  the  Law  it  felf  might 
be  accufed  of  as  great  Tyranny  as  ever  was  prac- 
tifed  by  the  greateft  of  Tyrants.  And  to  this, 
and  nothing  elfe,  the  Principle  laid  down  by  Mr. 
Recorder,  that  Treafons,  Murders,  and  Felonies 
of  the  Members  do  not  affeft  the  Corporation 
in  Law,  doth  direftly  tend,  viz.  to  introduce  Cru- 
elty. 

The  Objeftion  that  no  Afts  are  corporate  Afts, 
or  can  affeft  the  Corporation,  but  what  are  un- 
der the  Common  Seal,  nothing  certainly  can  be 
more  vain  than  fuch  an  Aflertion.  Then  no 
Mayor,  Sheriffs,  or  other  Officers,  ever  afted  le- 
gally in  their  Choice  by  the  Corporation,  becaufe 
not  under  the  Common  Seal  :  Then  no  By-laws 
are  valid  as  corporate  Afts,  becaul'e  not  under 
the  Common  Seal  :  The  fame  may  be  faid  by 
moft  of  the  corporate  Afts  in  Cities  and  Towns. 

In  the  Cafe  of  Cambridge  before  the  King  and 
Lords,  5  i?.  2.  Birdfield  and  other  Burgefles  ap- 
peared on  the  Behalf  of  the  Commonalty  ;  the 
Court  demanded  of  them  if  they  had  Authori- 
ty under  the  Common  Seal  of  the  Town  ?  They 
anfwer.  The  Town  had  no  Common  Seal,  but 
that  they  were  chofen  at  a  common  AiTembly  of 
the  Town  fummoned  for  that  Purpofe,  which  is 
the  Common  Council,  to  appear  for  the  Com- 
monalty, to  anfwer  and  receive  ce  queux  la  ky 
w/;,andthe  Authority  was  adjudged  fufHcient.  The 
Common  Council,  fay  they,  are  but  Miniftersof  the 
City,  and  the  Liberty  of^  the  City  hath  a  fpe- 
cial Protedtion  againft  the  perfonal  Afts  of  their 
Minifters  by  the  Charter  in  Pari.  i.  £.  3.  I 
have  a  Copy  of  that  Charter  by  me  from  the 
Records  in  the  Tower.  The  King's  Grant  indeed 
is,  de  ajfenfu  Prcelatorum,  Comitum,  Baronum,  ^ 
totius  Communitatis  Regni  in  injtanti  Parliamento. 
The  Confiderations  of  the  Charter  are  pro  meli- 
oratione  Civitatis,  and  for  the  laudable  Servltes  of 
the  Mayor,  Aldermen,  and  Commonalty,  per- 
formed to  the  King  and  his  Anceftors  ;  but 
the  Grant  is  only  Ci^.  Civitatis  prjediit.  habendum 
5  M  fihi 
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fibi  &  fuccejforib.fuis.  The  Words  6f  the  Grant 
are:  ^od pro  aliqua  perfonali  tranfgreffwne  vel  ju- 
dicio  perfonali  alicujus  miniflri  ejuidem  Civitatis  non 
capiatur  libertas  illitts  in  manum  noftram  velhere- 
dum  mftrorumy  nee  cups  in  eadem  Civitate  ea  occa- 
fione  deputetur^  fed  hujufmodi  Minifier  prout  quali- 
tas  tranfgrejrwnis  requirit^  puniatur.  Tliefe  are  all 
the  Words  in  that  Charter,  which  refer  to  this 
Matter ;  and  the  fame  were  granted  to  them,  in 
fomc  former  Charters  out  of  Parliament.  This 
Appears  by  this  Charter  in  Parliament,  that  Li- 
bertas Civilatis,  which  is  the  Franchife  or  Cor- 
poration, had  been  feized  and  might  be  feized 
for  fome  perfonal  Mifcarriages  of  the  Minifters ; 
for  it  is  meerly  the  King's  Grant,  that  exempts 
them  from  it  for  the  time  to  come.  I  do  agree, 
that  every  perfonal  Mifcarriage  of  their  Minifters 
was  never  any  Caufe  of  Forfeiture  ;  but  it  muft 
be  Mifcarriages  of  OmifTion  or  Commiflion, 
which  amounted  to  a  Mifgovernment  within  the 
Corporation.  As  30  H,  2.  Rot.  CI.  memh.  5.  The 
City  of  London  was  taken  into  the  King's  Hands, 
for  not  levying  a  Hue  and  Cry  upon  the  Death 
of  Perfons  who  were  flain.  Hale  Lib.  L.  fo.  l6g. 
H.  3.  viemb.  2.  Their  Liberty  feized  for  giving 
of  falfe  Judgment  in  the  Huftings,  Lib.  L.  309. 
Thefe  are  fufRcient  to  fhew  what  are  the  perfo- 
italis  tranfgrejfio,  and  perfonak  Judicium  intended 
to  the  Charter  ;  though  many  the  like  Inftances 
may  be  produced.  Who  are  the  Minifters  in- 
tended partly  appears  by  the  Charter,  but  fullei 
by  other  Authorities,  viz.  Mayor,  and  Alder- 
men, and  Sheriifs,  who  are  iii  that  Charter  ex- 
prefly  mentioned.  But  this  Charter  did  not  prove 
of  any  great  or  long  Advantage  to  the  City,  in 
differing  them  as  to  this  Privilege  from  other 
Corporations ;  for  they  were  met  with,  either  by 
cxcefTive  Fines,  fet  upon  their  Officers  for  per- 
fonal Defaults  and  falfe  Judgments  •,  or  that  it 
excufed  the  City  only  upon  the  firft  Offence  ; 
and  if  again  they  committed  the  like  Offence, 
it  was  no  longer  perfonal,  but  become  their  Of- 
fence, becaufe  they  did  not  difplace  their  Offi- 
cer to  provide  againft  his  reiterated  Crimes. 
'  And  therefore,  as  Mr.  Solicitor  hath  fhewn,  the 
Liberty  of  the  City  of  London  was  after  this 
feized  into  the  King's  Hands  for  Misgovernment ; 
befides  the  Punifhment  of  their  Minifters  be- 
came difficult,  becaufe  the  Offences  being  com- 
mitted in  London,  the  Inquiry  of  them  muft  be 
by  Men  of  the  fame,  who  favoured  thefe  Offi- 
cers. And  thereupon,  to  fettle  this  matter,  an 
Aft  of  Parliament  was  made  by  the  fame  King, 
which  is  in  Print.  The  principal  Grounds  of 
the  Aft,  as  the  Aft  recites,  i%Ed.'i.  c.  10.  were 
that  the  notorious  Errors,  Defaults,  and  Mifpri- 
fions  for  Default  of  good  Governance  of  the 
Mayor,  Sheriffs,  and  Aldermen  of  London, 
could  not  be  inquired  of,  nor  found  by  Men 
of  the  fame  City.  The  Aft  fettles  the  Rule,  that 
for  the  firft  Default  of  the  Mayor,  Sheriffs, 
and  Aldermen,  they  fhall  forfeit  1,000  Marks; 
for  the  fecond  Offence  2,000  Marks  -,  and  for 
the  third  Default,  the  Franchife  and  Liberties  of 
the  City  fhall  be  taken  into  the  King's  Hands, 
arrd  this  for  the  Defaults  of  their  Minifters  -, 
which  is  a  plain  Judgment  in  Parliament,  that 
the  Franchife  of  London  may  be  forfeited ;  and 
explains  the  Charter  of  the  ifl  Ed.  3.  And  to 
make  the  Remedy  effeftual,  thefe  Defaults  are 
omitted  to  be  inquired  after  by  the  Juries  of  Fo- 
reign Counties  i  and  fo  Ihut  the  Door  againft 
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all  Pretences  for  the  Charter,  i  £.  3.  and  former 
Charters.  It  is  enafted,  that  the  Ordinance  fhall 
be  held  firm  and  ftable,  notwithftanding  any 
Franchifes,  Privileges,  or  Cuftoms.  By  this  Law 
the  Fines  of  their  Minifters  for  their  firft  and  fe- 
cond Offences,  in  Breach  of  good  Government, 
are  afcertained,  which  by  the  former  Charters 
were  at  Difcretion  ;  but  for  the  third  Offence  of 
their  Minifters,  their  Franchife  might  be  feized 
as  before  i  -E.  3.  and  their  other  Charters  might, 
for  the  Offence  of  Mifgovernment,  and  from 
thence  till  this  Statute  for  the  fecond  Offence. 
But  neither  the  Charter  i  £.  3.  or  this  Law  did 
extend  to  any  outrageous  A6h  of  their  Members, 
as  breach  of  their  Duty  and  good  Government, 
but  only  to  the  perfonal  Afts  of  the  Mayor, 
Sheriffs,  and  Aldermen,  in  their  feveral  Trufts 
committed  to  their  Managery.  Under  this 
Law  the  City  of  London  flood  till  i  H.  4.  from 
which  King  the  City  expefted  greater  Favours 
than  ordinary,  as  having  merited  them  by  being 
the  chief  Inftruments  of  his  Promotion  to  the 
Crown  •,  but  the  manner  wherein  they  were  in- 
ftrumental,  I  forbear  to  mention.  Yet  from 
that  King  they  could  obtain  no  more,  as  to  the 
Forfeitures  for  the  perfonal  Offences  of  their  Mi- 
nifters and  Officers,  than  to  be  put  into  equal 
Condition  with  other  Cities  and  Boroughs.  The 
Statute,  after  Recital  of  28  Edw.  3.  That  our 
Lord  the  King  confidered  the  good  and  lawful 
Behaviour  of  the  Mayor,  Sheriffs,  and  Alder- 
men, and  of  the  Commonalty  o^  London  towards 
him,  and  therefore  willing  to  eafe  and  mitigate 
the  Penalty  aforefaid,  by  Affent  of  Lords  and 
Commons  hath  ordained  and  eftablifhed,  that  the 
Penalty  aforefaid,  as  well  of  the  1,000  and 
2,000  Marks,  and  the  Seizure  of  the  Franchife, 
fhall  not  be  limited  in  a  Certainty  ;  but  the  Pe- 
nalty in  the  Cafe  fhall  be  by  the  Advice  and 
Difcretion  of  the  Juftices,  as  other  Cities  and 
Boroughs  be  within  this  Realm-,  and  that  the 
Remnant  of  the  Statutes  ftand  in  their  Force: 
So  that  from  i  H.  4.  the  City  of  London  never 
could  pretend  to  any  other  Exemption  from  For- 
feiture of  their  Franchife  than  other  Cities  and 
Boroughs  may. 

Here  I  crave  leave  to  join  fome  other  Records 
to  thofe  produced  by  Mr.  Solicitor,  particularly 
relating  to  the  City  of  London. 

2  Pat.  Roll,  pars  2.tnemb.  9.  The  king  appoints 
John  Lord  Breaton  Cujlos  of  the  City,  with  Com- 
miffion  to  amerce  and  punifh  the  Aldermen 
and  others  of  the  City,  according  to  their  De- 
merits. 

8  Ed.  2.  Memh.  3.  dorf.  A  Writ  iffues  for  the 
orderly  choofing  of  the  Mayor  and  Sheriffs,  which 
began  then  to  be  tumultuous,  and,  as  the  Record 
faith,  ^lod  quidem  populares  i^  plebes,  confpira- 
tione  inter  eas  habila,  diffidia  innumeraque  facinora 
in  di£ia  civitate  noEle  'dieque  perpetrantes,  conven- 
ticulaque  clandejlina  in  locis  privatis  facientes,  non 
vocati  y  fununoniti,  hujufmodi  EleSfionibus  fe  im- 
7nifcent  co?nmunicationibus  &  clamoribus.  The  Writ 
recites  the  Eleftions  to  have  been  per  Alderman' 
nos  y  alios  cives  difcretiores  i^  potentiores;  and 
commands  that  they  be  fo  done,  prout  in  eadem 
civitate  antiquit' fieri  confuevit :  otherwife,  that  the 
King  would  not  admit  them,  when  prefented  to 
him  or  his  Exchequer. 

14  Ed.  2.  pars  2.  memh.  22  The  King  grants 
the  Office  of  Mayor,  feized  into  his  Hands  at 
the  Iter  in  the  Tower,  to  Robert  Kendall,  durante 
bene  placito.  15  £d.  2. 
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There  are  two  Branches  of  the  firft  Offence 
laid  in  the  Replication  : 


15  Ed.  2.  pars  i,  memb.  2.  The  King  firft 
replevins  to  the  Aldermen,  Sheriffs,  and  Citizens 
the  Office  of  Mayor,  who  prefent  to  the  King 
Hamond  de  Chigwel  for  the  Office,  and  the  King 
admits  him  ;  and  then  the  King  grants  to  the  Al- 
dermen, Sheriffs,  and  Citizens,  the  Mayoralty  to 
hold  at  the  King's  Pleafure. 

26  Ed.  2.  memb.  5.  The  King  abfolutely  re- 
ftores  to  them  the  Mayoralty,  to  choofe  as  before 
the  Seizure  into  his  Hands. 

16  R.  2.  pan  I.  ?nemb.  28.  dorf>  A  Commif- 
fion  iffueth  to  the  Duke  of  Gloucejler,  and  feveral 
Lords  and  Judges,  to  enquire  of  the  Defaults  of 
the  Mayor,  Aldermen,  and  Sheriffs,  upon  the 
Statute  of  28  Ed.  3. 

16  R.  2.  7nemb.  2.  dorfo.  The  Commiffioners 
fate  at  Eaton,  in  Cof?i.  Bucks,  and  the  Mayor, 
Sheriffs,  and  Aldermen,  were  convicted  of  feve- 
ral Mifcarriages,  and  the  Liberty  of  the  City  (by 
the  Judgment  of  the  Court)  feized  into  the  King's 
Hands  ;  and  the  King  (by  the  Advice  of  his 
Council  at  JVindfor)  conftituted  Baldwin  Badbig- 
ton  Mayor  in  the  Room  of  TFilliam  Vernier,  and 
two  other  Sheriffs,  and  24  Aldermen,  to  hold 
during  the  King's  Pleafure  ;  and  they  all  took 
their  Oaths  before  the  King  and  his  privy  Council : 
And  in  that  Record  the  Prior  of  Chrifi  Church  was 
fvvorn  an  Alderman. 

16  i?.  2.  pars  2.  memb.  31.  In  the  fame  Year 
the  King,  at  the  Interceffion  of  the  Queen,  grants 
to  the  Aldermen,  Sheriffs,  and  Citizens,  that  they 
might  ufe  their  Franchifes  as  they  did  before  the 
Seizure ;  but  with  this  Claufe  of  Reftriftion, 
^loufque  aliter  crdinavermus.  Upon  which  the 
City  chofe  John  Hend  Mayor,  and  John  Shad- 
worth  and  Henry  Vernier  Sheriffs,  who  were  re- 
moved the  fame  Year  by  the  King,  and  Henry 
Dalingrugs  appointed  Mayor,  to  hold  during  the 
King's  Pleafure; 

lb  R.  2.  pars  i.  memb.  36,  The  Record  af- 
figns  the  Caufe,  Pro  minus  difcreta  ^  infufficienli 
gubernatione  ^  regimine  civitatis  noflrcE. 

20  R.  2.  The  King  makes  full  Reftitution  to 
them  of  their  Liberties ;  in  Print,  and  in  the  Char- 
ter pleaded. 

22  H.  6.  memb.  25.  dorfo,  Eleftions  of  Mayor 
and  Sheriffs  beginning  again  to  be  tumultuous,  a 
"Writ  in  the  nature  of  that  in  Edward  the  fecond's 
Time  iffued,  commanding  the  Choice  to  be  per 
Aldermannos,  necnon  difcretiores  diolce  civitatis,  ad- 
huc  [pecialiter  fummonitos,  according  to  the  ancient 
Cuftom  :  And  after  in  Edward  the  Fourth's  time 
the  Choice  was  fettled  upon  the  Livery-men  by 
Adl  of  Common-council. 

So  then  there  can  remain  no  Queftion,  but  that 
the  Mayor,  Sheriffs,  Aldermen,  and  all  the  Com- 
mons in  Council  affembled,  may  commit  Afts 
for  which  their  Franchife  may  be  feized  :  And 
though  there  may  be  no "  real  Difference  where 
all  the  Commons  affemble,  and  where  only  a  cer- 
tain Number  elefted  by  the  reft  ;  yet  I  fhall  not 
farther  difcufs  that  Point  at  this  Time,  becaufe 
that  Queftion  doth  not  arife  upon  this  Record. 
For  the  Offences  wherewith  they  are  charged  are 
both  laid,  in  the  Replication,  to  be  committed  by 
the  Mayor,  Citizens,  and  Commonalty  of  Lon- 
don, by  which  muft  be  intended  the  whole  Body. 

The  whole  Body  plead  to  it ;  but  in  the  Re- 
joynder  they  do  not  traverfe ;  and  deny  they  did 
the  Fafts  :  So  that  as  to  the  Aftors,  it  muft  be 
intended  they  are  the  fame  Perfons,  who  are  fued 
and  defend  upon  Record,  which  are  all  the  Mem- 
bers of  the  Corporation. 

VOL.  IV. 


1.  That  the  Mayor,  Citizens,  and  Commonal- 
ty in  Common  Council  affembled,  did  make  and 
publifh  a  Law  for  levying  of  Money. 

2.  That  the  Mayor,  Citizens,  and  Cortimonal- 
ty,  by  Colour  of  that  illegal  By-law,  didexa<5land 
levy  upon  the  King's  Subjects  divers  great  Sums  of 
Money. 

In  the  Rejoynder  they  take  it  by  Proteftation, 
that  no  Aft  or  Fad  of  the  Mayor,  Aldermen, 
and  Common  Council,  is  an  Adl  or  Fadt  of  the 
Body  corporate,  or  politick  ;  which  is  Proiejlatio 
Juris,  non  Facli,  and  is  that  Error  I  have  endea- 
voured to  refute,  that  the  Afts  of  all  the  Mem- 
bers of  the  Corporation  affembled  in  Common 
Council,  are  not  the  Ads  of  the  Corporation. 
But  yet  by  this  Proteftation  of  Matter  of  Law 
they  would  infinuate  a  Not  Guilty  as  to  making 
of  the  Law,  and  feem  afraid  to  own  it,  and  do 
notbarefacedly  own  it.  But  after  they  have  intitled 
themfelves  to  the  Markets,  in  fuch  a  Manner  as  I 
afterwards  confider,  then  they  proceed  to  number 
the  People,  which  furely  was  not  done  upon  any 
legal  Ground  to  move  your  Judgments.  Then 
fay  they,  that  Time  out  of  Mind  there  hath  been 
a  Common  Council  not  exceeding  250  Perfons, 
eleded  out  of  the  Freemen  ;  but  do  not  fay  of 
what  Number  it  dothconfift,  nor  by  whom  eled- 
ed,  whether  by  Citizens  or  Foreigners,  by  the 
Mayor,  Aldermen,  or  by  whom  chofen,  fo  as 
the  Court  may  judge  of  the  Matter  of  Law  fo 
ftrongly  protefted,  whether  they  were  the  Repre- 
fentatives  of  the  whole  Body,  or  no.  Then  they  fay. 
Sir  William  Hooker  Mayor,  and  the  Aldermen  of 
the  City,  ac  communarii,  five  cives  de  Commuin 
Concilia  ejufdem  Civitatis ;  which  may  as  well  be 
intended  of  Mr.  Recorder  and  the  Common  Ser- 
jeant, who  are  de  Communi  Concilio  civitatis,  as  of 
any  other  ;  for  the  Perfons  are  not  named,  nor  is 
it  faid  they  were  eleded,  nor  by  whom,  nor  a- 
ny  Words  of  Reference  to  the  Cuftom  alledged  ; 
but  generally,  that  they  met  in  Communi  Con- 
cilio fecundiim  confuetudinem  civitatis,  not  referr- 
ing to  the  former  Cuftom  alledged.  But  be- 
ing met,  they  made  the  By-law  for  the  fe- 
veral Sums  of  Money,  to  be  received  for  the 
Ufe  of  the  Mayor,  Citizens,  and  Commonalty. 
Which  Rates,  and  no  other,  the  Mayor,  Citizens, 
and  Commonalty,  exegerunt  £5?  perceperunt,  ac- 
cording to  the  By-law.  ^li  quidem  A^usfive  Or- 
dinatio  eft  eadem  Lex  fuppofed,  by  the  Replicati- 
on, to  be  made  by  them  the  Mayor,  Citizens, 
and  Commonalty.  And  traverfe  ahfqiie  hoc,  that 
any  Law  was  made  for  Monies  of  Perfons  com- 
ing to  the  Markets  aliter  vel  alio  modo  than  they 
had  before  fet  forth.  I  know  thofe  learned  Gen- 
tlemen who  figned  this  Plea,  and  the  other  to  the 
Charge  of  the  Petition,  if  diey  could  have  found 
fufficient  matter  of  Juftification  to  either,  they 
would  not  have  fufiered  them  to  appear  uport 
Record  in  fuch  uncouth  Dreffes  •,  and  therefore 
Deficiency  of  Matter  may  excufe  the  Infufficiency 
of  Pleading  ;  for  there  is  Skill  fhewed  in  the 
Contrivance  to  have  drav/n  on  a  Demurrer ;  for 
nothing  was  dreaded  more  than  an  open  Exami- 
nation of  the  Fads  upon  a  Publick  Trial,  which 
would  have  fallen  very  litde  fliort  in  both  Cafes, 
as  to    the  Aggravation  laid   in   the  Replication. 

Upon  this  Pleading  the  Mayor,   Ciuzens,  and 

Commonalty  have  confeffed,  that  the  By-law  was 

made  for  them,  and  the  Monies  to  be  levied  for 

their  Ufe.  They  have  alio  confeffed,  that  by  force 
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of  that  By-law  they  exaftedand  received  the  Mo- 
nies ;  and  their  Juftification  will  be  confidered 
by  and  by.  But  as  to  the  making  the  Law,  they 
heither  confefs  it  made  by  themfelves,  nor  by  any 
deriving  Authority  under  them  -,  neither  do  they 
traverfe,  or  deny  it.  For  the  Averment,  that  it 
is  the  fame  Law,  and  the  Traverfe,  that  any  Law 
was  made  aliter  vel  alio  modo,  is  no  legal  Denial, 
that  the  whole  Corporation  (  confifting  of  Mayor, 
Citizens,  and  Commonalty;  did  not  make  that 
Law  upon  which  an  Iflue  could  be  taken.  Be- 
fides,  if  Mr.  Recorder  would  have  the  Court  in- 
tend,' that  the  Common  Council,  fet  forth  in  the 
Rejoinder,  is  a  diftinft  Body  of  Men  from  the 
Politick  Body  of  the  whole  City,  the  whole  Plea 
amounts  but  to  the  General  Iflue.  What  the  con- 
fequence  thereof  will  be,  I  will  confider  upon 
the  Point  of  the  Crimes  fet  forth  ;  but  at  prefent 
the  Court  cannot  otherwife  intend,  but  that  they 
that  made  this  Law  and  this  Petition,  were  the 
fame  Mayor,  Citizens,  and  Commonalty,  who  are 
exprefly  charged  therewith,  and  in  their  Pleas  they 
do  not  traverfe  or  deny  it.  It  is  jufl  fuch  another 
Plea,  as  where  an  Information  is  brought  againfl 
feveral  Perfons  for  killing  and  taking  away  of 
the  King's  Deer  ;  the  Defendants  fliould  plead, 
that  certain  Perfons  ( not  naming  them,  nor  from 
whence  they  come,  nor  by  whom  lent)  pretend- 
ed a  Cuftom  to  kill  the  King's  Deer,  and  ac- 
cording to  that  Cuftom  they  killed  the  King's 
Deer,  for  the  Defendants  Ufe,  and  the  Defend- 
ants carried  away  the  Deer.  "Who  (I  pray)  fhall 
the  Court  intend  killed  the  Deer,  but  the  De- 
fendants, or  fome  by  their  Authority  ? 

I  now  come  to  the  main  Point  of  the  Cafe : 

Whether  by  any  thing  difclofed  upon  thofe  Plead- 
ings, there  appears  a  fnfjicient  Title  to  the  King,  for 
the  Court  to  give  Judgment  of  Seizure  of  the  Fran- 
chife  of  the  City  of  London  ?  The  Title  I  infift 
upon  for  the  King,  is  for  a  Forfeiture  by  A6ts 
done  by  the  Mayor,  Citizens,  and  Commonalty, 
in  breach  of  their  Duty,  and  the  Publick  Truft 
repofed  in  them  upon  their  firft  Ereftion.  It  is 
my  part  to  maintain,  that  the  Caufes  affigned  are 
fufficient  in  themfelves,  and  fufRciently  difclofed 
to  the  Court,  ^or  the  Court  to  give  Judgment  up- 
on; I  fhall  confider  them, 

Firft,  As  they  ftand  upon  the  Replication,  as 
Crimes  laid  to  their  Charge,  which  will  amount  to 
a  Forfeiture  of  the  Franchife. 

Secondly,  How  they  ftand  upon  the  Rejoinder 
and  other  Pleadings,  whether  fufficiently  traverfed 
or  denied,  confefled  and  avoided,  or  in  the  leafl: 
extenuated. 

Firft,  The  Crimes  laid  in  the  Replication,  are 
two  in  general  : 

1.  Opprefllon  of  the  King's  Subjefts  by  co- 
lour of  Law  :  And, 

2.  Stirring  up  Seditions  by  Libelling  their 
Prince  and  his  Government. 

Thefe  two  only  are  laid  in  the  Replication,  but 
colleifled  out  of  many  fufficient  Caufes  for  Seizure 
of  any  Franchife.  The  notorious  Riots  commit- 
ted in  the  Face  of  Juftice,  to  the  comforting  and 
abetting  of  Criminals,  and  Terror  of  the  Judges  ^ 
and  thofe  not  only  not  fupprefted  or  punilhed  by 
the  Magiftrates  -,  but  countenanced  and  encou- 
raged by  them.  The  Tumults  of  many  Thou- 
fands,  cxpofing  and  burning  in  Effigie  feveral  of 
the  King's  Protcftant  Subjefts,  not  fupprefied  or 
puniftied  by  the  Magiftrates ;  but  by  fome  encou- 
raged, and  by  Contributions  fupported.  The  En- 
couragement of  Libels  and  Libellers  of  the  King 
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and  Government,  by  and  within  the  City.  Thefe 
and  many  more  I  could  enumerate  are  common  Of- 
fences to  the  City  of  London,  with  other  Cities,  and 
populous  Corporations ;  but  thefe  are  fuch  as  have 
been  in  the  Cafes  produced  adjudged  Caufes  of 
Forfeiture  of  the  Franchifes  for  Mifgovernment. 

And  in  thefe  London  hath  but  imitated  it  felf 
in  former  Times,  and  other  Cities  and  Burroughs. 

But  in  the  Cafes  infifted  upon,  London  hath  out- 
done it  felf,  and  all  other  Cities  and  Burroughs 
too,  by  afluming  a  Power  to  make  Laws  for 
levying  of  Money  upon  Foreigners  for  their  own 
Ufe  ;  and  to  deliberate,  adjudge,  and  condemn 
their  Prince's  publick  Adions,  and  publickly  li- 
belling  of  them  to  his  Subjefts.  Never  did  Lon- 
don before  now,  or  any  other  City  or  Burrough 
( in  times  of  Peace,  and  not  under  an  adlual  Re- 
bellion )  commit  the  like  Breaches  upon  the 
Government,  to  aflume  a  Power  fuperior  to  any 
the  King  hath  in  like  Cafes,  to  lay  Burdens  upon 
his  People,  and  to  levy  Money,  and  to  invade 
the  King's  Prerogative,  by  deliberating  and  de- 
termining of  his  publick  Adlions  to  the  confe- 
quences  thereof,  and  publickly  libelling  them  to 
the  reft  of  his  Subjects.  And  in  Execution  of 
fuch  unjuft  Power,  that  the  Mayor,  Citizens,  and 
Commonalty,  did  make  and  publifli  a  Law  for 
levying  of  Money  upon  the  King's  Subjeds,  as 
well  Foreigners,  as  others,  corning  to  the  publick 
Markets  with  Provifions.  And  chargeth  feveral 
particulars,  and  divers  other  Sums  impofed  upon 
all  Comers  to  the  Markets,  whether  they  fell  or 
no  i  and  that  if  any  Perfon  refufed  to  pay,  he 
fhould  be  put  out  of  the  Market. 

Again,  that  the  Mayor,  Citizens,  and  Com- 
monalty, by  pretext  of  this  Law  ( made  by  them- 
felves, and  for  their  own  private  Lucre  )  did  ex- 
afl  and  levy  yearly  of  the  King's  Subjefts,  Sums  of 
Money  amounting  to  Five  thoufand  Vounds per  Ati- 
num,  and  converted  and  difpofed  the  fame  to  their 
own  ufe,  in  fubverfion  of  the  good  Government 
of  the  City  ;  in  oppreffion  and  depauperating  the 
King's  Subjedts  coming  to  the  Markets  ;  in  raif- 
ing  the  Prices  of  Provifions  in  Markets,  to  the 
Damage  of  the  King's  Subjeds  -,  to  the  manifefl: 
Diftierifon  of  the  King  and  his  Crown,  contrary 
to  the  Truft  repofed  in  them  as  a  Body  Politick. 

In  the  firft  Branch  of  their  levying  Money, 
there  is  this  Crime  laid  to  their  Charge :  An  A- 
bufion  of  the  Liberty  of  a  Body  Politick  in  its  high- 
eft  Point  of  Truft,  vix.  of  making  Laws  for  the 
better  Government  of  its  Members,  and  other  the 
King's  Subjeds  repairing  to  the  City.  This  is  no 
diftindt  Liberty  from  the  Body  Politick,  but  in- 
cident to  it,  as  hath  been  ftiewn,  and  therefore 
cannot  for  any  Abufe  be  fingly  loft,  or  fevered 
from  their  Body  Politick,  no  more  than  the  Body 
Politick  can  fubfift  or  attain  the  Ends  of  good 
Government  without  fuch  a  Power,  which  the 
Law  raifeth  for  a  better  Difcharge  of  that  Truft. 
But  the  Law  entrufteth  no  Corporation  with  a 
Power  to  levy  Money  for  their  private  Profit,  be 
the  Colour  what  it  will  •,  nor  can  fuch  Power  be 
derived  from  the  Crown  to  any  Corporation  ; 
neither  can  any  Authority  be  produced,  that  gives 
the  leaft  Countenance  to  fuch  an  Authority  :  The 
Cafe  of  Blackwell-Hall  is  exprefs  againft  it ;  that 
was  ruled  good,  becaufe  it  was  pro  bono  publico, 
and  not  pro  privato  lucre  ;  it  was  but  a  fmall 
Reward  for  the  Officer  who  attended  that  Bufi- 
nefs  ;  the  City  got  nothing  thereby.  Corpora- 
tions,  as  well  as  other  Communities  not  incorpo- 
rate,  are  by  Law  entrufted  with  Power   to  raife 
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Money  For  Ufes  publick  to  the  Community  •,  but 
fuch  Power  is  confined  to  the  Precinds  of  the 
Community  ;  they  cannot  lay  their  Charge  upon 
Foreigners  ;  as  for  Reparation  of  Churches,  High- 
ways, Bridges,  and  fuch  like  publick  Charges. 
Thefe  Crimes,  at  Common  Law,  came  the  near- 
eft  Treafon  of  any.  Sir  Thomas  Halley^  20  R.  2. 
for  preferring  a  fcandalous  Bill,  was  adjudged  to 
die  as  a  Traitor  ;  his  Life  fpared  at  the  Inftance 
of  the  Bifiiops  ;  and  after  i  H.  4.  A^.  9.  upon 
his  Petition  the  Judgment  was  reverfed.  To  lay 
Impofitions  upon  the  King's  Subjefts  was  not 
only  an  Incroachment  on  Royal  Power,  but  of 
the  Power  of  Parliaments.  And  what  Incroach- 
ments  of  Royal  Power  were  Treafon,  what  not, 
was  in  the  Breaft  of  the  Judges,  as  appears  by  the 
Petition  in  Parliament  21  Ed.  3.  A^.  15.  and  after 
fetried  by  the  Statute  25  Ed.  3.  Certainly  that 
they  have  an  immediate  Tendency  to  a  Rebel- 
lion, is  evident.  To  alienate  the  Subjefts  Af- 
feftion  from  their  Prince  is  a  great  Step  that 
Way  ;  and  for  fo  great  a  Body  of  Men  (both 
for  Riches  and  Reputation^  to  adjudge  and  pub- 
lifh,  that  the  King,  by  his  Prorogation,  hath  in- 
terrupted the  publick  Juftice  of  the  Kingdom, 
and  the  necefTary  Proviftons  for  his  own  Safety, 
and  the  Prefervation  of  his  Proteftant  Subjeds,  is 
in  eifeft  to  determine  and  publifti  the  King  unfit 
for  the  Government,  and  by  neceflary  confe- 
quence  would  aliene  the  Affedlions  of  fuch  asftaould 
believe  them.  Add  to  this  the  Power  they  affume, 
and  juftify,  to  levy  Money  to  their  own  ufe,  up- 
on Foreigners  as  well  as  Citizens,  and  that  to  any 
Sum  ;  which  Mr.  Recorder  preffed  as  the  force  of 
his  Argument,  that  little  or  more  made  no  dif- 
ference. When  thofe  they  have  perfuaded  to 
draw  their  Affedlions,  fhall  be  aflured  of  fuch  a 
L.egiflative  Power  to  affift  them  with  Supplies  ; 
what  Confequences  may  be  expefted,  every  Man 
may  judge.  Efpecially  if  one  thing  more  had 
been  efiided,  as  was  contrived  and  endeavoured 
to  be  eftablifhed  •,  that  London  ftiould  become 
the  Af'^lum  of  all  Malecontents,  as  Rome  was 
heretofore,  who  might  there  vent  tlieir  Gaul  a- 
gainft  the  Government  hnpune,  and  without  fear 
of  Convidion. 

I  ftiall  confider  the  Offences  particularly,  as  they 
ftand  upon  the  Replication,  as  to  the  Levying  of 
Money. 

I.  They  are  charged,thatthey  in  CommonCoun- 
cil  alTembled,  refpefting  only  their  private  Lucre, 
and  in  breach  of  the  Truft  repofed  in  them  for  good 
Government,  did  affume  upon  them  an  illegal  and 
unjuft  Power  and  Authority  to  levy  Money  upon 
the  King's  Subjedts  to  their  own  Ufe,  without  a- 
ny  lawful  Authority.  And  the  City  of  London 
have  by  feveral  Charters  fuch  exprefs  Power  given 
them,  but  it  is  confined  to  their  own  Members  ; 
neither  the  King  nor  the  Law  ever  gave  them  any 
Power  over  Fore'igners,  to  charge  them  for  the  pri- 
vate Profit  of  this  City.  Now  to  affume  fuch  a 
Power  is  a  plain  Ufurpation  bya  Body  Politick  up- 
on the  Crown  and  the  Law,  and  is  a  manifeft 
Breach  of  that  Truft  for  good  Government,  by 
an  open  and  avowed  Oppreffion  of  the  King's 
Subjefts  by  colour  of  Law,  which  is  the  worft  of 
Oppreffions  -,  and  therefore  the  Law  not  only 
gives  a  new  Name,  but  layeth  heavier  Penalties 
upon  Oppreffions  committed  by  Perfons  in  pub- 
lick I'ruft.  It  is  called  Extortion,  and  Oppreffion, 
where  committed  by  any  Perfon  in  publick  Of- 
fices or  Trufts.     It  is  not  fufiicient  that  the  in- 


jured Perlons  may  have  their  Adions,  or  that  they 
may  be  fined  at  the  King's  Suit  ;  but  the  Law 
gives  a  Forfeiture  of  the  Places  of  Truft,  and  all 
may  be  exafted  from  them,  if  the  King  pleafe. 
The  Perfons  injured  may  recover  their  Damages : 
They  may  be  fined  at  the  King's  Suit,  and  their 
Offices  feized,  the  Law  adjudging  all  thefe  Pe- 
nalties but  equal  to  the  Crime.  The  Markets,  as 
they  ftand  upon  the  Replication,  muft  be  intend- 
ed Free  Markets,  as  the  Streets  of  London  are  for 
all  the  King's  Subjedls  to  have  recourfe  to  with 
their  Provifions,  for  fupply  of  the  Inhabitants, 
without  payment  of  any  Toll.  The  Sums  of 
Money,  for  buying  whereof  the  Law  is  made, 
as  fet  out  in  the  Replication,  cannot  be  for  any 
Toll  of  Markets,  nor  for  Piccage  or  Stallage, 
which  may  be  annexed  to  Markets  ;  but  Impo- 
fuion  upon  the  Perfons,  or  Goods,  coming  and 
brought^  thither,  whether  they  fell,  or  not,  and 
whether'they  have  any  Stalls,  or  not.  And  the 
Procefs  is  admirable,  that  if  the  Perfon  refufe  to 
pay,  he  fhall  be  turned  out  of  the  Market ;  as  if 
the  Law  were,  that  every  Man  that  walks  in  the 
Streets  fhould  pay  6  d.  and  if  he  refufe,  he  Ihould 
be  turned  out  of  the  City.  I  muft  confefs,  the 
Procefs  is  as  good  as  the  Law.  Thus  this  Crime 
ftands  upon  the  Replication.  How  have  the 
Mayor,  Citizens,  and  Commonalty  varied  it  in 
their  Rejoinder  ?  Not  one  jot ;  for  as  to  this  point 
of  Charge,  that  they  ufurped  fuch  a  Power,  and 
did  execute  it  by  making  a  Law  for  levying  of 
Money  in  Oppreffion  of  ihe  King's  Subjefts, 
they  give  no  Anfwer  at  all,  either  by  traverfing, 
or  denying,  confeffing  and  avoiding.  If  they 
had  traverfed  their  making  of  the  Law,  the  Spe- 
cial Plea  had  amounted  to  the  General  Iffue  ;  buG 
as  it  is,  there  is  no  Anfwer  at  all  given  to  ic. 
And  therefore,  if  the  making  of  fuch  a  Law, 
in  the  manner  fet  forth  in  the  Replication,  be 
an  Abufion  of  the  Franchife,  Judgment  of  Seizure 
muft  be  given  for  that  Abufe. 

The  Reafons  given  by  Mr.  Recorder,  that  the 
making  of  this  Law  will  not  forfeit  the  Franchife, 
were  thefe  : 

(i.)  That  if  the  King  had  made  fuch  a  By-law 
in  the  Charter  of  Incorporation,  that  would  not 
have  forfeited  the  Corporation  -,  no  more  can  it, 
if  it  be  made  by  the  Corporation  afterwards. 

I  do  not  underftand  the  myftick  Inference  of 
this  Argum.ent,  unlefs  it  be  to  continue  the  Al- 
legory of  refembling  Corporations  to  Kings,  that 
they  can  do  no  Wrong,  and  confequendy  can 
forfeit  nothing  by  their  Afts,  though  againft  Law. 
Where  the  King  annexeth  any  Power  to  any  Of- 
fices or  Corporations,  which  the  Law  allows  them 
not  to  exercife,  the  Law  doth  not  adjudge  the 
whole  Grant  void,  but  only  thofe  Powers  :  But 
if  Officers  or  Corporations  fhall  affume  upon 
themfelves  to  exercife  Powers  which  the  King 
could  not  grant,  againft  the  End  of  their  Infti- 
tution,  by  Extortion  and  Oppreffion  of  the  King's 
Subjefts,  it  is  not  fufficient  that  the  Afts  are  void, 
becaufe  illegal  ;  but  the  Offenders  fhall  be  pu- 
nilhed  in  fuch  manner  as  the  Law  provides. 

(2.)  In  all  the  Suits  where  By-laws  have  been 
adjudged  unreafonable  and  void,  it  was  never  held 
or  faid,  that  fuch  By-laws  forfeited  the  Corpora- 
tion ;  and  if  it  fhould,  every  little  Miftake  in  the 
By-law  fhould  forfeit  the  Corporation,  which 
would  render  the  State  of  Corporations  very  un- 
fteady  and  uncertain. 

I.)  I  Anfwer,  firft,  That  in  thofe  Suits  between 
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Party  and  Party,  there  was  no  occafion  for  the 
Court  to  declare  how  far  the  By-law  has  in- 
trenched upon  the  Prerogative,  by  breach  of  the 
Condition  in  Law  annexed  to  the  Liberty.  But 
I  remember,  in  the  Cafe  of  the  Mayor  of  fficcomb, 
Mich.  27  Car.  2.  upon  Complaint  in  this  Court 
to  my  Lord  Chief  Juftice  Hales,  of  his  refufal  to 
fio-n  the  Poors  Rates,  he  publickly  declared  to 
him.  That  if  he  perfifted  in  his  Obftinacy,  a  ^0 
Warranto  might  be  brought  to  feize  the  Fran- 
chife. 

2. )  There  is  a  plain  Difference  between  By- 
laws, for  regulating  the  Adions  of  the  Mem- 
bers, and  others  within  the  Corporation,  with  a 
Penalty  to  inforce  Obedience,  and  a  Law  direft- 
]y  for  levying  of  Money  :  In  the  latter  Cafe,  the 
levying  of  the  Money  is  the  principal  End  of  the 
Law,  and  to  levy  it  pro  privato  lucro,  and  upon 
Foreigners,  can  receive  no  Palliation  from  being 
a  Miftake  againft  all  the  Laws  and  Authorities 
that  are  extant.  But  in  the  former  Cafes  they  have 
a  Semblance  for  common  Benefit,  and  poffibly 
might  be  for  the  Benefit  of  all  the  Members,  could 
the  Reftriflion  be  made  by  Law  ;  and  the  Penal- 
ty is  but  collateral,  to  inforce  Obedience,  and 
will  ftand  and  fall  as  the  Law  determines  of  the 
Principal.  And  the  Law  no  where  determines 
all  the  Cafes,  where  the  Liberty  of  any  Members  fas 
to  Tradej  may  not,  or  may  be  reftrained,  where- 
by there  is  Room  left  for  Miftakes ;  but  againft 
fo  known  and  univerfal  a  Principle,  that  no  Cor- 
poration can  levy  Money  for  their  private  Profit, 
no  Excufe  of  Miftake  can  be  admitted. 

3.  )  That  which  ftielters  all  other  By-laws 
from  Opprefllon,  is  wanting  in  this ;  that  as  to 
the  Recovery  of  the  Penalty,  they  refer  to  a 
Courfe  of  Law,  whereby  they  fubmit  their  By- 
law to  the  Judgment  of  Law  for  its  Validity, 
that  if  they  have  committed  any  Miftake,  it  may 
be  correfted  by  Law.  But  here  the  Remedy  is 
plain  Force  ;  if  the  Perfon  do  not  pay,  he  fhall 
be  turned  out  of  the  Market  with  his  Goods : 
What  was  fettled  by  Wrong,  fhall  be  recovered 
by  Force.  Thus  Mr.  Recorder's  arguing  makes 
the  Duty  a  meer  voluntary  Payment;  it  is folve, 
aut  abi,  he  hath  his  Eledlion  to  pay,  or  be  o-one. 
I  have  not  met  with  a  more  arbitrary  Principle 
aflerted,  or  defended  in  a  Court  of  Law.  Should 
the  King  lay  an  Impofition  of  1 2  ^.  on  every  one 
that  entred  IFhitehall,  with  Order  to  the  Porter 
to  turn  him  out  upon  Refufal  of  Payment,  what 
a  Duft  would  this  make,  that  the  Subjefts  Rights 
to  have  accefs  to  their  Prince  were  invaded  ? 
Why,  it  is  no  more  than  folve\  aut  abi.  The 
Right  of  all  the  King's  Subjefts,  to  come  with 
the  Provifions  to  publick  Markets,  is  far  greater, 
and  as  great  as  of  the  Lord  Mayor,  or  of  any 
of  the, Citizens  to  come  there  ;  and  the  putting 
fuch  Terms  upon  their  Right  is  abfolutely  illegal 
in  the  woi  ft  Scnfe  that  Word  is  at  any  time  ufed. 
And  herein  Mr.  Recorder  was  in  the  Right,  that 
more  or  lefs  are  not  material,  becaufe  every  Sum 
impofed  in  fuch  Cafe  is  illegal,  and  what  is  il- 
legal, cannot  be  reafonable  ;  which  abfolutely 
precludes  the  Averment,  that  the  Sums  were 
reafonble;  which  obtains  only  in  fuch  Cafes,  where 
of  common  Right  fome  Sum  may  be  taken. 

4.  ;  In  the  laft  Place,  the  queftioning  of  a 
JLiberty  in  a  S>uo  Warranto,  whether  upon  the 
1  itle,  or  for  a  Forfeiture,  is  upon  the  Right  be- 
^Tf^V^*"  ^'"S  ^"'^  ^'^^  Corporation.  In  Cafe 
ot  Miftakes  and  common  Errors  committed,  thofe 
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are  not  to  be  juftified  upon  a  Queftion  of  Rio-ht 
and  if  they  be,  they  are  no  longer  Miftakes,  but 
wilful  Crimes.  And  therefore,  in  all  times  fuch 
Miftakes,  both  in  making  of  Laws  and  Matters 
of  Fad,  have  been  paflcd  by,  and  pardoned 
by  the  Charter  of  Confirmation,  etiamfi  abiifi  fu- 
erint.  And  in  the  Multitudes  of  ^.0  PFarranto\ 
that  have  been  brought,  moft  ended  by  Submif- 
fion  before  Pleader.  But  where  it  ftiall  be  infifted 
upon  in  Point  of  Right,  though  in  a  fmaller  Point 
of  Opprefiion,  upon  fuch  Grounds  as  may  equal- 
ly intitle  them  to  commit  the  greateft  Oppref- 
fions,  Magis  ^  Minus  do  not  afteft  the  Cafe  in 
Point  of  the  Right  of  Forfeiture ;  but  the  Que- 
ftion is.  Whether  they  have  broken  dieir  Truft? 
And  if  fo  adjudged,  Forfeiture  is  a  neceflary  Con- 
fequence. 

(3.)TheThirdReafonMr.Recorderinfiftedupon 
is  19  //.  7  cap.  7.  That  there  had  been  no  need 
of  that  Law,  if  Corporations  By-laws  would  be 
Caufe  of  Seizure. 

i.)I  anfwer.  That  Statute  extends  not  to  the 
By-laws  of  Cities  and  Boroughs  incorporated  j 
but  to  Guilds  and  fpecial  Fraternities. 

2.)  It  extends  to  good  By-laws  as  well  as  bad, 
for  greater  Caution,  that  they  put  no  new  By- 
laws in  Ure  till  allowed  -,  but  the  Allowance 
makes  them  neither  better  nor  worfe,  only  (bel- 
ters for  the  40  /.  Penalty,  as  in  the  Taylor's  of  Ipf- 
wich's  Cafe,  c.  11.  b.f.  54.  So  that  the  By-laws 
are  but  of  the  fame  Force  they  were  before  that 
Statute,  ^c.  if  they  are  good  Laws,  they  may 
be  executed  without  Allowance  -,  and  I  have 
before  fliewn,  that  the  Addition  of  another  Pe- 
nalty doth  not  difpenfe  with  the  Penalty  upon 
breach  of  the  Condition  given  by  the  Common 
Law.  The  other  Crime  of  Opprefllon  they  are 
charged  with,  is,  that  they  did  exad:  and  levy, 
to  their  own  Ufe,  the  feveral  Sums,  and  others, 
amounting  to  5,000/.  per  J?w.  in  Opprefllon  of 
the  King's  Subjefts,  and  raifing  the  Prices  in  the 
Markets  for  their  own  private  Lucre, 

Secondly,  In  theirRejoinder,taking  by Proteftation 
they  are  not  of  that  Value,  theMayor,Citizens,and 
Commonalty  acknowledge  the  exadting,  and  re- 
ceiving the  Monies  to  their  own  private  Ufe, 
but  fay  not  of  what  Value  they  are  ;  but  be  they 
of  what  Value  they  will,  attempt  a  Juftification. 
It  muft  be  admitted,  that  if  the  Juftification  be 
infufflcient,  the  Court  cannot  otherwife  judge  of 
the  Crime  than  as  it  is  laid  in  the  Replication  ; 
where  it  appears  to  be  as  great  Extortion  and 
Opprefllon  of  the  King's  Subjefts,  and  conti- 
nued for  many  Years  together,  by  colour  of  an 
Authority  ufurped  by  them,  as  ever  was  praftifed 
by  any  Subjefts  upon  their  fellow  Subjects ;  which 
cannot  be  denied  to  be  an  apparent  Breach  of 
that  Truft  committed  to  them,  for  the  better  ad- 
miniftration  of  the  Laws  and  Juftice  to  theKing's 
Subjefts. 

The  Parts  of  their  Juftification  are  thefe  : 

(i.J  A  Cuftom,  that  Timeout  of  Mind,  there 
have  been  publick  Markets  within  the  City. 

(1.)  They  make  Title  to  thefe  publick  Markets 
by  Prefcription,  but  claim  not  any  Toll  of  com- 
mon Right  belonging  to  thefe  Markets. 

So  that  both  upon  the  Cuftom  alledged,  and 
Prefcription  made,  the  Court  cannot  otherwife 
intend  but  they  were  free  Markets,  as  in  truth 
they  were.  Then  they  alledge  a  Cuftom,  that 
Time  out  of  Mind,  they  uled  at  their  Charge 
to  provide  Places  where  the  Markets  were  held,  and 
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Stalls  and  Stations,  and  other  Accommodations  for 
the  Market  People,  and  Surveyors,  and  other  Of- 
ficers, for  the  better  Government  of  the  Market 
People  ;  and  did  cleanfe  and  were  bound  to 
cleanfe  the  Market-places.  And  for  defraying  of 
their  Charges  for  all  the  time  aforefaid,  they  had 
and  ufed  to  have  diverfa  ralionabilia  Tolnela,  Ra- 
iaSy  five  denariorum  Jummas,  of  all  Perfons  com- 
ing to  the  Market,  for  Stalls,  Stations,  and  o- 
ther  Accommodations  for  the  felling  of  their  Pro- 
vifions.  Although  they  received  Monies  time 
out  of  mind,  and  until  the  By-laws,  they  can- 
not tell  what  thefe  Sums  were,  nor  what  to  call 
them,  whether  Tolls,  Rates,  or  Sums  of  Money. 
Tolls  they  could  not  be,  that  is  admitted  of  all 
Hands,  becaufe  againft  common  Right,  and  to 
be  paid  upon  entry  into  the  Market,  whether 
fold,  or  not.  ■  They  do  not  intitle  themfelves  fo 
much  as  to  Picage  or  Stallage  •,  for  they  make 
no  Title  to  the  Land  where  the  Markets  have 
been,  or  are  held.  And  we  all  know,  that  before 
the  Adt  of  Parliament  provided  at  the  Publick 
Charge  fit  Places,  and  fettled  them  upon  a  pub- 
lick  Truft  for  Market  People,  what  Provifion 
was  made  of  Places  by  the  City,  viz.  in  the  Pub- 
lick  Streets,  where  there  ever  was  a  Free  Market 
for  Provifions,  as  would  have  been  made  evi- 
dent, had  the  City  tendred  a  fufficient  Iflue.  Be- 
fides,  the  Sums  charged  in  the  Replication  can 
neither  be  of  Picage  or  Stallage  ;  but  laid  upon 
Goods  brought  within  the  Market,  whether  the 
Vender  made  ufe  of  any  Stall,  or  Breaking  of  the 
Ground,  or  no.  Neither  is  it  averred  in  this 
Plea,  or  by  any  Words  of  Reference  can  it  be  in- 
ferred, that  the  Sums  in  the  Replication  are  the 
fame  with  thofe  they  claim  5  they  claim  only  by 
cuftom  rationabilia  Tolneta,  Ratas,  five  demrior" 
Summas. 

(3 .)  Mr.  Recorder  would juftify  this  Plea,that  fuch 
jt  general  Claim,  with  an  Averment  tliat  they  are 
reafonable,  is  a  fufficient  Juftification  of  particu- 
lar Charges,  which  are  againft  common  Right  -, 
and  infilled  upon  the  Claim  of  the  City  of  Lon- 
don of  the  Water -Bailiff's  Office,  with  the  Fees 
thereto  belonging  •,  and  the  Cafe  of  Maidenhead 
in  Palmer's  Reports,  of  the  Market,  with  the 
Toll  thereto  belonging.  Thefe  Precedents  an- 
fwer  themfelves,  there  was  no  particular  Charge 
for  the  Toll  or  Fees,  but  what  is  charged  particu- 
larly is  anfwered  ;  befides,  the  Toll  and  Fees  are 
claimed  of  common  Right,  as  belonging  to  the 
Market  and  Office.  In  Maidenhead's  Cafe  the 
Judges  agreed,  that  Toll  according  to  common 
Right  might  be  granted  by  general  Words  ;  but 
Toll  againft  common  Right  could  not,  nor  be 
prefcribed  for  but  in  certainty.  In  that  Cafe  re- 
ported by  my  Lord  Hales,  Franchife,  pi.  11.  the 
Difference  is  exprefly  taken  ;  and  the  Authorities 
cited  of  9  //.  6.  45.  II  H.  6.  14.  Fit.  Avowry 
126.  That  Demands  againft  common  Right 
ought  to  be  prefcribed  for  in  certainty  ;  and  the 
Authorities  produced  by  Mr.  Recorder  in  the 
Lord  Cobham's  Cafe,  i  Len.  218.  Hickman  s  Cafe, 
2  Roll.  Abridg.  125.  and  Roll.  2.  Abridg.  265. 
The  Cafe  of  Dublin  for  Keyage  or  Cranage,  fo  the 
Cafe  of  Hill  and  Hawks,  and  the  Bell-Man  of 
Litchfield,  prove  it.  No  Man  queftions  but  Ci- 
ties andBoroughs,  upon  goodConfideration,  may 
prefcribe  for  Sums  of  Money  againft  common 
Right  ;  and  may  prefcribe  for  an  apt  Remedy 
for  Recovery  of  fuch  Sums  -,  but  all  the  Authori- 
ties prove  it  muft  be  prefcribed  for  in  certainty,  that 


the  Court  may  judge  of  the  Reafonablenefs  of  it. 
And  whoever  claims  againft  common  Right,  muft 
make  out  his  Demand,  both  in  certainty,  and  that 
it  is  reafonable  ;  it  is  otherwife,  where  according 
to  common  Right,  as  in  Fines  for  Copyhold  E- 
ftates,  it  is  incumbent  on  the  Tenant  to  fhew  if 
unreafonable.  Befides,  this  Cuftom  is  void,  be- 
caufe they  do  not  intitle  themfelves  to  any  Re- 
medy for  thefe  uncertain  Sums. 

(4.)  The  next  part  of  the  Juftification  is,  that 
time  out  of  mind,  within  the  City  there  hath  been 
a  Common  Council  ;  the  Imperfeftion  whereof 
I  have  already  obferved. 

{§.)  They  fet  forth  a  Cuftom  for  this  Common 
Council   to  make  Laws  for  the  better  Govern- 
ment of  the  Markets,  and  appointing  convenient 
Places  and  Times  for  the  Markets.     Et  ex  AJfef- 
fione  iS  in  certitudinein  reduBione   of  reafonable 
Tolls,  Rates,  or  Sums  of  Money  to  be  paid  by 
Perfons  coming  to  the  Market,  pro  Stallis,  Sta- 
tionibus^,^ aliis  accommodationibus;{o  as  thefe  Laws 
be  profitable  to   the  King  and  his  People,  and 
not  contrary  to  the  Laws  of  the  Land.     For  the 
firftpartof  the  fpecial  Cuftom,  forthe  better  Go- 
vernment of  the  Markets,  and  appointing  con- 
venient Places  and  Times,  it  needed  not  ■,  for  it 
is  incident  of  common  Right  to  every  Lord  of  a 
Market,  and  the  Grantee  of  every  Market,  with- 
out fpecial   Claufes,    hath  the  fame  Power  and 
Truft.     And  yet  it  is  uffiered  in  with  great  So- 
lemnity,   a  Confirmation   by    Magna  Charta,  a 
Charter   in  Parliament,    i  Ed.  3.  &  7.  R.  2.  to 
make  good  a  Cuftom,  which  is  but  the  Com- 
mon Law.     Unlefs  they  fet  up  this  Cuftom  to 
divert  themfelves,  who  have  pleaded  themfelves 
Lords  of  the  Markets,  and  fo  to  fix  it  in  others 
who  are  no  Lords  of  the  Markets  -,  and  thence 
to  infer  that  the  Cuftom  having  intrufted  others, 
than  the  Mayor,  Citizens,  and  Commonalty,  with 
the  Government  of  the  Market,  they  the  Lords 
of  the  Market  ought  not  to  fuffer  for  the  Mif- 
government  of  thofe  other  Members.     The  Se- 
cond part  of  the  cuftom  is  infenfible.     To  make 
Laws  and   Orders,  ex  AJfeffione  (^  in  certititdincm 
reduBione  of  reafonable  Tolls,  Rates,  or  Sums  of 
Money,  to  be  paid  by  all  Perfons  coming  to  the 
Markets,  for  Stalls,  Stations,  and  all  other  Accom- 
modations.    What  is  meant  by  AJfeJJione  without 
an  Anglice  I  cannot  imagine  ;  it  is  no  Law  Term  j 
in  its  proper  Signification,  it  fignifieth  fitting  to- 
gether ;  whence  our  Seffions  quarterly,  and  Sef- 
fions  of  Parliament,  have  their  Name.     The  ge- 
neral Rates  fet  by  the  Parliament  upon  the  feveral 
Counties  are  fometimes  called  Aflefiinents,  and 
thofe  intrufted  with  equally  dividing  the  Rates  in 
the  feveral  parcels  upon  the  Inhabitants,  are  cal- 
led Afl'effors.     In  which  of  thefe  fenfes,    or  what 
fenfe,  the  City's  Counfel  apply  this  Word,  I  can- 
not refolve  ;  for  Mr.  Recorder  did  not  refolve  it. 
It  feems  by  the  fubfequent  Words  to  be  explain- 
ed in  certitudinetn  ponere,  and  to  have  fome  re- 
femblance  to  the  Parochial  Affeffments,  where  the 
Duty  before  is  impofed  by  Law,   but  the  afcer- 
taining  of  every  Man's  Proportion  is  done  by  the 
Affeffors :  And  this  Mr.  Recorder  inclined  to  in 
his  Endeavours  to  fupport  the  Cuftom,    gene- 
rally for  reafonable  Rates.     And  in  this  fenfe  too 
the  City  feems  to  underftand  it,  by  waving  of 
the  Affeffment  in  their  Rebutter.     In  our  Surre- 
joinder we  traverfe  the  Prefcription  of  taking  of 
the  Rates  mentioned  to  be  by  the  By-law  afiTeffed, 
and  reduced  into  certainty ;  which  Iffue  they  wave, 

and 
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ty  of  the  Cafe  of  Maidenhead,  that  Toll  is  not  in- 
cident to  a  Market.  This  Impofition  is  wholly 
foreign  to  the  Markets,  which  muft  be  intended 
Free- Markets,  wherein  all  the  King's  Subjefts 
have  Right  to  fell  and  buy,  difcharged  of  Toll, 
which  fliall  be  intended  to  have  its  commence- 
ment by  Ereftion,  not  by  Grant  to  any  Perfon, 
which  the  King  may  do  in  cafes  of  Fairs  and 
Markets.  Or  if  they  be  granted  to  any  Per- 
fon, if  without  Tolls,  fuch  Grants  are  upon  Trufb, 
for  benefit  of  the  King's  Subjefts  to  buy  and 
fell  in  ;  and  the  Grantee  intrurted  with  the  Rule 
and  good  Government  thereof,  for  the  benefit 
of  others.  Befides,  the  feizing  of  the  Markets 
is  no  Punifhment  of  the  Corporation,  but  of 
all  the  King's  Subjedls,  who  are  the  Perfons  op- 
prefled,  and  whofe  Rights  are  invaded  by  this 
Impofition.  The  Oppreffion  is  by  the  Corpora- 
tion, a:nd  by  an  Authority  they  claim  over  the 
King's  Subjedls,  to  lay  an  Impofition  upon  their 
Goods,  and  to  levy  it  by  Force  ;  which  is  an  A- 
bufe  of  the  Power  the  Law  hath  intruded  therrt 
with,  and  a  Mifufer  of  the  Franchife  to  Op- 
preffion. To  forfeit  the  Sums  exaded  and  levied 
is  idle,  and  no  Punifhment  •,  for  they  never  had 
Right  to  them,  and  fo  no  Right  can  be  forfeited. 
In  the  Cafe  of  Maidenhead,  where  a  reafonable 
Toll  was  granted,  they  had  a  Right  to  Toll,- 
which  may  be  forfeited  by  Abufer,  in  taking  an 
unreafonable  Toll ;  but  where  there  is  no  Right 
to  take  any  Thing,  there  is  no  Right  to  be  for- 
feited, but  that  Right  by  colour  whereof  the 
Extortion  or  Oppreffion  is  committed.  If  an 
Officer,  by  colour  of  his  Office, 
opprefs,  the  Office  is  forfeited,  or 
the  Officer  may  be  fined  ;  the 
Cafes  were  cited  by  Mr.  Solici- 
tor. The  Levying  of  two  Shillings  for  the 
Penalty  of  breaking  the  Affize,  forfeited  the 
View  of  Frankpledge.  Ufing  of  falfe  Weights 
and  Meafures  forfeited  the  Franchife  of  Evepam, 
And  generally,  whatever  is  an  apparent  Breach 
of  good  Government,  wherewith  every  Franchife 
is  intrufted,  will  in  point  of  Right  between  the 
King  and  the  Franchife  amount  to  a  Forfeiture  ; 
becaufe  it  is  a  Breach  of  publick  Truft  repofed 
in  them  by  Law. 

2.  I  fhall  conclude  with  the  lafl  Branch  of  the 
Crimes  laid  to  their  Charge  : 

For  invading  the  King's  Prerogative,  and  pub- 
lickly  libelling  of  him,  and  his  Publick  Ads  to 
the  People. 

The  Replication  chargeth  thefeveral  Fads  thus  : 

(i.)  That  the  Mayor,  Citizens,  and  Commo- 
nalty, in  Common  Council  affembled,  malicioufly, 
advifedly,  and  feditioufly,  and  without  any  law- 
ful Authority,  took  upon  them  to  cenfure  the 
King,  and  the  Prorogation  of  Parliament  made 
by  the  King. 

(2.)  That  they  gave  their  Suffrages,  and  ordered 
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and  infift  only  upon  their  Prefcription  generally 
alledo-ed.  Now,  if  taken  in  this  fenfe,  the  Claufe 
is  wholly  iiifenfible  and  incertain,  becaufe  the 
Tolls,  Rates,  or  Sums  of  Money  to  be  paid,  are 
not  referred  to  any  formet  Law  that  impofed 
them  ;  they  do  not  fo  much  as  refer  to  the  Pre- 
fcription, and  the  Sums  claimed  thereby  -,  but  the 
Claufe  is  independent  and  abfolute  of  it  feif. 
Neither  can  the  Court  now  intend  it  to  refer  to 
thofe  Sums  claimed,  becaufe  we  would  have  fo 
intended  it ;  and  therefore  took  an  apt  Traverfe  ; 
but  the  City  waved  it  in  their  Rebutter  ;  and  they 
do  lie  under  this  Dihnma,  that  either  it  mufl  be 
fo  intended,  and  then  being  traverfed  and  waved 
by  them,  the  IlTue  mufl  be  taken  againfl  them ;  or 
it  cannot  be.  fo  intended,  and  then  the  Cuftom  is 
incertain  and  infenfible.  And  it  cannot  be  intend- 
ed by  the  Court  for  levying  of  Money  by  a  new 
Impofition  for  the  private  Advantage  of  the  Ci- 
ty ;  that  (as  I  have  fhewn)  would  be  againft  Law, 
and  is  contrary  to  the  Prefcription  they  have  made, 
and  would  vitiate  their  Plea,  by  claiming  the 
Thing  by  Prefcription,  and  by  a  new  Law. 

(6.)  They  fet  forth  a  By-law,  which  imports  a 
new  Impofition  throughout,  of  feveral  Sums  to 
be  paid  to  the  Mayor,  Citizens,  and  Commo- 
nalty -,  and  they  provide  a  new  Remedy,  that 
the  Refufer  fhall  be  removed  out  of  the  Mar- 
ket. They  aver  indeed,  the  Sums  are  reafon- 
able 5  but  fet  out  no  Fad  upon  which  the 
Court  may  any  ways  judge  they  are  fo ;  which  are 
incumbent  upon  him  that  will  claim  any  thing 
againfl  the  common  Right.  They  do  not  fo 
much  as  aver,  that  the  Mayor,  Citizens,  and 
Commonalty  laid  out  one  Penny  out  of  their 
Revenue,  for  providing  the  Markets  and  Stalls, 
or  what  other  Stations  or  Accommodations  they 
furnifhed  the  Market  People  with,  fo  as  to  give 
the  leafl  Support  to  this  extraordinary  By-law. 
And  this  Averment  was  induflrioufly  left  out, 
lefl  Iffije  might  be  taken  upon  it  •,  and  fufficient- 
ly  proved,  that  both  the  Places,  Stalls,  and  Con- 
veniencies,  were  provided  for  out  of  the  pub- 
fick  Monies  granted  by  Parliament,  in  Trufl  for 
all  the  King's  Subjeds  coming  to  the  Market, 
as  we  have  fet  out  in  our  Surrejoinder.  Then  it 
would  have  evidently  appeared,  that  this  By-law 
was  not  only  in  Breach  of  the  Common  Law 
Trufl  repofed  in  them  for  good  Government ; 
but  in  Breach  of  that  Trufl  repofed  in  them  by 
Ad  of  Parliament.  For  all  the  King's  Subjeds, 
and  thefe  publick  Monies  received  and  laid  out 
upon  that  Trufl,  are  made  the  Confideration  to 
ground  the  Subjefts  Oppreffions  upon  by  this 
By-law.Though  they  laid  out  not  one  Penny,  as 
appears  to  the  Court,  yet  they  acknowledge  to 
have  received  all  the  Money  to  their  own  Ufe ; 
and  their  Juflification  failing,  it  mufl  be  in- 
tended, they  did  it  in  fuch  manner  as  is  fet  out 
in  the  Replication,  which  chargeth   the   higheft 
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Oppreffion  that  can  be   poffibly  committed  by  a  Petition  fhould  be  prefented  to  the  King,  in  the 

Subjeds  upon  Subjeds,  and  is  deflrudive  of  com-  Name  of  the  Mayor,  Aldermen,  and  Commo- 

mon  Juflice  and  good  Government.   It  is  likewife  nalty,  containing  the  fcandalous  Matter  alledged, 

as  great  an  Ufurpation  upon  the  Crown,  to  lay  (3.)  That  they  malicioufly,  advifedly,  andfediti- 

1  axes  upon  the  King'sSubjeds  without  his  Autho-  oufiy,  and  to  the  intent  the  faid  Petition  fhould 

nty,  and  openly  and  avowedly  to  juftify  it.  How  be  difperfed  and  made  publick,  to  perfuade  them, 

much  fupenor  this  Offence  is  to  thofe,  whereup-  that  the  King  by  the  Prorogation  had  obflruded 

*^"  K   n u^r"  ^^-  ^'^'^"'■^  l^^ve  been  given,  I  leave  the  publick  Juflice  of  the  Kingdom,  and  to  flir 

to  the  Ublervation  of  the  Court.  Their  reply,  that  them  up'to  a  Difiike  of  the  King'sPerfon  and  Go- 

the  1  oil  only  can  be  forfeited,  or  at  mofl  the  Mar-  vernment,  and  to  diflurb  the  Peace  of  the  King- 

kets,  can  weigh  litde.  That  the  Markets  cannot  be  dom  •,  did  order  the  faid  Petition  (  containing 

torrojted,  Mr.Recorder  admits  upon  die  Authori-  the  faid  fcandalous  Matter  )  to  be  printed. 

9  (4-;  They 
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(4.)  They  afterwards  malicioudy,  advifcdly,  and 
fedkioufly,  and  to  the  Intent  that  the  Petition 
fliould  be  difperfed  and  piiblifhcd  among  the 
King's  Subjeds,  to  aliene  and  withdraw  ihcir  Af- 
feftions  from  the  King  and  his  Government,  did 
print,  and  caufe  to  be  printed  and  publiflied  the 
md  Petition,  in  Contempt  and  Scandal  of  the 
King  and  his  Government,  and  to  the  promoting 
and  exciting  of  Sedition  and  Difturbance  of  the 
Peace  within  this  Kingdom. 

Thefe  Crimes,  at  Common  Law,  were  contra 
Pacem,  and  punifhable  by  Fine  and  Imprifonment 
in  particular  Subjedls  ;  where  committed  by  Per- 
fons  in  publick  Office,  or  intruded  with  Govern- 
ment and  Prefervation  of  the  Peace,  they  are  of 
a  deeper  dye.  In  the  Title  of  the  Statute,  13  Car.  2. 
cap.  J.  for  Prefervation  of  the  King's  Perfon  and 
Government,  they  are  called  feditious  Pra<5lices 
and  Attempts  -,  for  prevention  whereof  that 
Law  provides.  That  if  any  Perfon  or  P erfom  flnill 
maliciouf-j  and  advifedly  (by  Writing  or  Printing) 
exprefs,  publifh,  or  declare  any  Words,  Sentence,  or 
Thing,  to  incite  or  flir  up  the  People  to  hatred  or 
Di/ltke  of  the  Perfon  of  his  Majejiy,  or  the  efla- 
ll'ifhed  Government  ;  fuch  Perfon  is  made  incapable 
of  any  Office  or  Place  of  Truft,  and  to  be  further 
funifhed,  according  to  the  Common  Law  and  Sta- 
tutes in  fuch  Cafes. 

This  Law  takes  Notice,  they  were  Crimes  at 
Common  Law,  and  punifhable  as  feditious  Prac- 
tices. Sir  James  Baggs  Cafe  allows  Confpiracies 
and  ignominious  Crimes  to  be  Caufes  of  Disfran- 
chifement ;  much  more  a  Confpiracy  of  all 
the  Members  to  libel  the  Government,  and 
alineate  the  Affeftions  of  the  People  from  their 
Prince. 

Now  what  Anfwer  do  they  give  to  thefe  Charges 
in  either  Rejoinder  ? 

To  the  firft  and  laft  they  give  none  at  all, 
they  fhew  no  Authority  for  them  in  Common 
Council  to  debate,  deliberate  upon,  and  to  de- 
termine of  Prorogations  of  Parliaments  by  the 
King,  or  the  Confequences  thereof,  which  are 
inter  ardua  Regni,  and  not  to  be  treated  of  but 
by  the  King's  Writ :  They  are  not  of  the  King's 
and  Kingdom's  Common  Council,  but  intrufbed 
to  advife  in  Affairs  of  the  City,  and  ne  futor 
ultra  crepidam.  They  are  charged  to  have  done 
this  advifedly,  feditioufly,  and  without  any  Autho- 
rity ;  and  it  is  charged  precedent  to  the  Petition. 
To  the  fourth  for  Printing  or  Publifliing  of 
it,  to  the  Intent  that  it  fhould  be  difperfed  a- 
mongfl  the  King's  Subjedts,  to  aliene  and  with- 
draw their  Affedlions  from  the  King,  laid  to  be 
13  Jan,  32  Car.  2.  they  fay  it  was  printed  by 
Samuel  Roycroft,  by  the  Mayor's  Appointment ; 
^(B  quidem  Petitio  i^  Impreffio  funt  eadem  Petitio, 
Imprejfio,  i^  Public atio,  in  the  Replication  men- 
tioned :  And  traverfe,  Abfque  hoc  quod  aliqua 
Petitio  concern'  Prorogationetn  prtsd'  fati',  ordinat', 
publicat'fic  imnreff.  fuit  aliter,  vel  alio  modo  quam; 
but  do  not  add  vel  alio  tempore.  In  which  refpedt 
this  Plea  is  ftronger  than  the  former,  to  involve 
the  City  in  the  Guilt. 

Then  they  own  the  Petition  was  voted  and  or- 
dered to  be  preferred  and  printed  nemine  con- 
tradicente,  to  be  fure  to  leave  not  one  Citizen  out 
of  the  Guilt  ;  but  they  do  aver,  the  Printing  was 
to  undeceive  their  fellow  Citizens,  whereas  the 
Charge  is,  that  it  was  to  deceive  them.  The 
whole  Plea  amounts  but  to  the  General  Iffue,  ad- 
mitting the  Petition  it  felf  were  juftifiable,  and 
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the  making  of  the  Petition  lawful.     Many  things 
in   themfclves   are  lawful,  yet  if  done  with  an 
evil  Intent,  and  for  an  evil  Purpofe,  become  un- 
lawful and  criminal,  and  upon  Not  Guilty,  Proof 
muft  be  made  of  the  evil  Intent  ;    where  the 
Thing  it  felf  is  unlawful,    there  needs  no  other 
Proof.     To  lie  under  an  Hedge  on 
Shuters-Hill  is  lawful  ;    but   to  lie     ^^^^^"^^ 
there  in  wait  to  kill  or  rob  a  Man  is     4C2r  cro.  140. 
unlawful,  and  imports  Scandal.  To     \^\^\^^^ 
lay  Wool  near  the  Sea  Side  is  lawful ;     Abr.  50. 
but  laying  it  there  with  an  Intent  to 
export  it,  is  criminal,  and  forfeits  the  Wool.  And 
it  is  not  good  in  Pleading  to  anfwer   fuch  Intent 
with   contrary  Averments  j   but  where  the  Intent 
is  Subflance,  it  muft  be  traverfed  or  denied  fpe- 
cially,  otherwife  the  Plea  amounts  to  but  the  ge- 
neral IfTue.     This  manner  of  Defence,  or  fhadow 
of  Juftificationj  proves  one  efpecial  Ingredient  of 
the  Charge  ;  that  it  was  done  advifate.     The  City 
fay   it   was  done  upon   weighty   Confiderations, 
and  many  Occurrences  deliberated  upon,  and  re- 
late to  them,  all  upon  Record,  that   the  Court 
may  judge,    whether  they  had  not  good  Reafon 
for  what  they  did.     And  if  they  could  judge,  that 
their  whole  Hiftory  taken  together  are  no  fuffi- 
cient  Confiderations  for  any  Subjeds  to  agree  or 
order  any  Petition  to  be  preferred  and  printed,  to 
ftir  up  the  Subjeds  to  adiflike  of  the  King's  Per- 
fon and  Government,    which  is   charged  upoa 
them,  and  not  anfwered ;  the  Court  muft  adjudge 
the   Fad   to  be   done  malicioufly,    and    fediti- 
oufty.     But  the  Words  of  the   Petition   are  in 
themfelves  fcandalous  to  the  King  and  Govern- 
ment.    Petitioning  is  lawful,  and  the  City  of  L^«- 
don  have  often  petitioned  the  King  with  good  ac- 
ceptation, and  obferved  a  good  Decorum  becom- 
ing Subjeds,  both  in  the  Matter  and  Manner  of 
their  Petitions  ;  they  ufed  not  to  advife  or  meddle 
in  matters  of  State,  but  when  fent  for  to  advife, 
they   confined  themfelves   to  the  Affairs  of  the 
City.     They  never  before,  as  I  have  met  with, 
charged  the  King's  Ads  of  State  as  Interruptions 
of  the  Profecution  of  publick  Juftice. 

The  Words  of  the  Petition  are,  7'our  Peti- 
tioners were  extremely  furprized  at  the  late  Proro- 
gation, whereby  the  Profecution  of  the  publick  Juf- 
tice of  the  Kingdom,  and  the  making  the  Provifions 
neceffary  for  the  Prefervation  of  your  Majefty,  and 
your  Protejlant  SubjeBs,  hath  raifed  an  Interruption. 
To  delay,  interrupt,  or  deny  Juftice,  fpoken  of 
any  Perlbn  intrufted  with  the  Adminiftration  of 
Juftice,  and  fpoken  of  him  in  Point  of  his  Truft, 
always  imports  Scandal  ;  in  the  Cafe  of  the  com- 
mon Magiftrates,  they  do  necefTarily  import 
breach  of  Duty ;  neidier  in  common  Parlance 
amongft  the  Vulgar,  nor  any  Hiftory  or  Author, 
that  I  have  met  with,  were  they  ever  ufed  in  any 
Senfe  of  Credit  or  Reputation  to  the  Perfon  of 
whom  they  were  fpoken  or  publifhed.  Interrup- 
tion of  Juftice  is  a  greater  Imputation  than  Delay 
barely,  becaufe  the  one  may  be  a  meer  Omiffion, 
but  Interruption  imports  Ibme  Ad,  whereby  Juf- 
tice is  flopped  -,  but  both  are  temporary  Denials 
of  Juftice,  as  Denial  is  an  abfolute  Stop  of  Juftice. 
Nulli  negabimus  aut  differemus  Juftttiatn,  are  not 
only  the  Words,  but  the  Duty  of  every  King. 
To  fay  or  publifh  of,  or  to  a  King,  in  the 
Point  of  the  Exercife  of  his  kingly  Office,  and  a 
Point  of  as  high  Truft  as  any  is,  that  of  the  Pro- 
rogation of  Parliaments,  that  he  hath  interrupted 
the  Profecution  of  the  publick  Juftice  of  the  King- 
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dom,  imports  the  greateft  Scandal  imaginable.  For 
it  was  more  of  the  King's  Duty  than  of  either 
Houfes  of  Parliament,  to  promote  the  Profecution 
ofpublick  Juftice,  efpeciallyin  the  Cafes  fet  forth, 
which  fo  nearly  concerned  his  Perfon ;  and  therefore 
the  charging  of  the  King  with  the  Interruption 
of  that  Juftice,  is  of  greater  Imputation  to  the 
King  ;  and  the  more  Inftances  they  give,  it  is  an 
Aggravation  of  their  Crime,  by  charging  the 
King  with  interrupting  the  publick.  Juftice  in  all 
thefe  Inftances.  And  there  is  as  much  Venom 
concealed  in  as  few  Words,  as  ever  I  met  with. 
Tacitus  did  never  outdo  the  Penner  of  that  Peti- 
tion, whereby  all  the  principal  Attributes,  the 
Law  makes  neceflary  for  Princes,  are  impeached 
at  once,  both  the  Judgment,  Mercy,  and  Wif- 
dom  of  the  King.  The  Interruption  of  the  pub- 
lick  Juftice  refleds  upon  his  Juftice  in  a  high 
manner.  The  Interruption  of  the  Means  of  his 
own  Prefervation,  befides  his  Juftice,  refledts  up- 
on his  Wifdom  •,  that  the  King  fiiould  not  take 
care  thereof,  or  did  not  forefee  the  Danger  he  put 
himfelf  into,  by  the  Prorogation.  The  Interrup- 
tion of  the  Means  for  the  Prefervation  of  his 
Proteftant  Subjefts,  impeacheth  his  Mercy  too, 
and  chargeth  the  King  with  Cruelty  to  his  Sub- 
jects, in  taking  no  better  Care  for  their  Preferva- 
tion, when  under  fuch  imminent  Dangers  -,  with  a 
fecret  Infinuation,  that  as  he  had  flopped  Juftice 
againft  his  Popifh  Subjects,  fo  he  was  regardlefs 
of  the  Prefervation  of  his  Proteftant  Subjefts. 
What  greater  Malice  could  be  inclofed  in  a 
Nutftiell  ?  If  Words  were  dubious  and  of  a  dou- 
ble Signification,  and  might  be  taken  in  a  good 
Senfe  as  well  as  bad,  they  ought  not  to  be  pub- 
liftied  by  Subjeds  of  their  Prince;  and  when 
charged  to  be  Ipoken  or  publiflied  in  the  worft 
Senfe,  to  withdraw  the  Subjefts  Afitftions  from 
their  Prince,  the  Court  cannot  intend  them 
fpoken  in  any  other  Senfe ;  that  muft  appear  upon 
the  Evidence,  which  cannot  be  in  this  Cafe,  be- 
caufe  they  have  not  pleaded  the  General  Iflue, 
nor  traverfed  that  Point.  But  here  the  Words 
.  can  bear  no  other  Senfe,  but  a  direft  Scandal  to 
the  King  and  his  Government,  in  the  Point  of 
Prorogation  of  Parliaments.  That  the  City,  fo 
underttood  them  is  evident  by  the  Petition,  in 
that  very  Claufe,  where  they  fay,  they  were  ex- 
treamly  furprized  at  the  late  Prorogation.  Why 
Ihould  they  be  furprized  ?  If  the  King  had  done 
nothing  thereby,  but  what  was  juft  and  good  for 
his  People,  they  had  often  tafted  of  his  Good- 
neis,  and  could  not  be  furprized  at  that.  It  muft 
then  be  fonie  very  ill  thing  in  the  Prorogation, 
that  fo  extreamly  furprized  them,  and  filled  them 
with  fuch  Terrors,  as  throughout  the  Petition 
they  exprefs.  And  they  difcover  their  Minds 
plainly,  that  the  EfFefbs  of  the  Prorogation  were 
the  Caufes  of  their  Surprifal,  viz.  The  Interrup- 
tion of  the  Profecution  of  the  publick  Juftice  of 
the  Kingdom,  and  of  making  the  neceflary  Pro- 
vifions  for  the  Prefervation  of  the  King  and  his 
Proteftant  Subjeds ;  and  in  the  next  Paragraph 
they  explain  themfelves  further,  and  call  that  a 
Delay,  which  before  they  called  an  Interruption ; 
that  they  were  even  impatient  of  the  leaft  De- 
lay, of  the  long  hoped  for  Security,  whilft  they 
fee  the  King's  Life  invaded,  and  the  true  Reli- 
gion undermined,  and  their  Families  and  inno- 
cent Pofterity  likely  to  be  fubjefted  to  Blood, 
Confufion,  and  Ruin,  The  panick  Fear,  and 
difmal  Confequences,  are  charged  upon  the  Pro- 


rogation. And  to  what  other  Purpofe  do  they 
publifti  this  fevere  Sentence  upon  the  Proroga- 
tion, with  their  difmal  Fears,  but  to  affi-io-hteii 
the  King's  Subjefts,  and  beget  the  like  Fears  in 
them  ?  The  natural  Confequence  whereof  is  to 
withdraw  their  Affedion :  Odsrunt  quern  metiierunt 
Populi, 

Mr.  Recorder,  though  he  could  not  produce  one 
Authority,  that  to  interrupt  publick  Juftice,  was  e- 
verufed  in  a  goodorjuftifiableSenfejyet  endeavours 
to  evadetheScandaloftheWords  by  proper  Anfwers. 

That  thefe  Words  are  not  fpoken  of  the 
King,  but  of  the  Prorogation,  as  Confequences 
of  it.  Is  not  this  Quibling  ?  The  Prorogation  is 
only  the  king's  A61  of  proroguing  the  High 
Court  of  Parliament.  And  to  charge  the  Adls  of 
a  King,  or  other  fubordinateMagiftrate  in  execu- 
tion of  his  Office,  with  Injuftice,  Folly,  or  Infa- 
nity,  is  the  fame  thing  as  to  charge  the  Perfons 
themfelves. 

No,  faith  Mr,  Recorder,  unlefs  the  Aftion 
had  been  charged  to  have  been  done  with  fuch  In- 
tention ;  but  they  do  not  charge  the  King  :  And 
that  it  is  fo  explained  in  another  part  of  the  Pe- 
tition, by  faybg.  But  that  which  fupports  them  a- 
gainji  Defpair,  is  the  Hopes  they  derive  from  your 
Majeftfs  Goodnefs,  that  your  Intention  was,  by 
this  Prorogation,  to  make  way  for  your  better  Con- 
currence with  the  Counfel  of  your  Parliament.  E- 
vil  Intention  may  make  an  Adir,  otherwife  good, 
to  be  bad  and  againft  Law,  by  Intendment  of 
Law  ;  the  Intention  is  evil,  and  the  Perfon  an- 
fwerable  for  all  the  Confequences  thereof.  If  a 
Man  throw  a  great  Stone  over  the  Wall,  and  a 
Perfon  is  killed,  the  Law  adjudgeth  it  IVIurder : 
He  cannot  juftify  it  by  averring  he  had  another 
Intention.  So  in  the  matter  of  Scandal,  if  an  un- 
lawful Adt  or  Crime,  which  purports  Scandal, 
be  charged  upon  a  Perfon,  it  is  no  Juftification, 
or  Excufe,  to  aver  he  did  not  charge  the  Per- 
fon, nor  his  Afts,  with  doing  it  with  an  evil  In- 
tent ;  but  as  the  Law  fupplies  Malice  in  the  Cri- 
minal, where  the  A£t  is  unlawful,  fo  it  intends 
Malice  in  the  Libeller,  in  a  matter  which  in  it 
felf  imports  Scandal.  Several  Cafes  may  be  put 
to  this  purpofe.  To  charge  the 
Wife  with  poifoning  her  Husband,  is  Roll-  -A-b-  n- 
aftionable,  though  not  alledged  done 
voluntarily,  or  with  an  intent  to  kill ;  the  Law 
intends  it.  In  this  Cafe  they  charge  that  the  King 
by  his  Prorogation  interrupted  the  publick  Juftice 
of  the  Kingdom,  and  with  the  difmal  confequen- 
ces, which  in  their  Judgment  would  follow  there- 
upon, and  publifti  this  to  afFrighten  the  whole 
Kingdom  ;  and  that  they  were  near  defpairing  of 
their  Safety,  but  hoped  his  Majefty  did  likewife 
intend  by  the  Prorogation  to  make  way  for  his 
better  Concurrence  with  the  Counfel  of  his  Par- 
liament. A  pretty  Complement  for  fo  infamous 
a  charge  ;  and  if  it  import  any  thing,  it  is  a 
further  Refledtion  upon  the  King,  that  he  had 
not  before  concurred  with  the  Counfel  of  his 
Parliament.  But  to  fix  the  matter  home,  Mr. 
Recorder  in  thelaft  place  juftifies  this  Libel  from 
the  truth  of  the  Fadt,  that  the  publick  Juftice  of 
the  Kingdom,  and  finding  out  means  for  Prefer- 
vation of  the  King  and  his  Subjedts,  had  received 
an  Interruption  by  the  ProrQgation.  This  touch- 
eth  to  the  quick,  and  is  more  than  the  City  have 
averred  in  all  their  Pleadings  ;  they  have  nakedly 
reprefented  their  feveral  Fadls,  precedent  to  the 
Petition  ;  and  leave  ic  to  the    Court  to  judge, 

whether 
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whether  there  be  fufficientto  juftify  them,  to  make 
and  publifh  fuch  a  Petition.  But  to  aver  it  to  be 
true,  is  to  equal  the  Crime  of  the  Petition,  in 
charging  the  Prorogation  with  the  Interruption 
of  the  pubh"ck  Juftice.  But  I  hope,  upon  better 
Confideration,  he  will  change  his  Opinion,  and 
likewife  upon  the  Inferrence  he  made,  that  if 
true,  it  is  no  Scandal  to  print  and  publifh  it  to 
the  King's  Subjefls-,  for  in  both  Points  he  is  ap- 
parently miftaken.  It  is  admitted  there  was  a  Plot, 
and  fuch  Proceedings  as  are  fee  forth  againft 
Delinquents  ;  and  that  the  King  by  his  Procla- 
mation and  in  his  Speech  exprelfed  his  Senfe  of 
the  Plot,  and  prefled  the  Parliament  to  proceed 
to  Trial  of  the  Lords  in  the  Tower  committed 
for  the  Plot,  and  that  there  are  many  fuch  Bills 
depending  in  Parliament.  And  it  fhall  be  ad- 
mitted, that  upon  the  Prorogation  all  thefe  Pro- 
ceedings  were  flayed,  and,  if  Mr.  Recorder  pleafe, 
received  an  Interruption ;  and  to  fay  fo  is  true.  But 
in  this  Cafe,  if  the  City  had  been  of  an  Opinion, 
that  the  Parliament,upon  theKing's  Signification  of 
his  Pleafure  they  fhould  proceed  to  the  Trial  of 
the  Lords,  did  not  make  fuch  hafte  to  try  them, 
as  the  City  judged  was  neceflary  for  the  Prefer- 
vation  of  their  Lives  and  Fortunes  -,  and  there- 
upon the  City  fhould  have  petitioned  the  Parlia- 
ment to  proceed  to  the  immediate  Trial  of  the 
Lords  in  the  Tower,  and  thereby  charge  them, 
that  they  had  delayed  them  the  publick  Juftice 
of  the  Kingdom,  by  not  proceeding  fooner  to 
the  Trial  of  them,  according  to  the  King's  De- 
fire,  Mr.  Recorder  would  not  have  averred  the 
matter  of  Delay  of  Juftice  to  be  true,  and  there- 
fore no  Scandal  to  the  Parliament;  but  he  would 
then  have  found  out  the  Difference  between  ftay- 
ing  of  Suits,  and  Proceedings  in  Courts  by  the 
proper  Judges,  and  the  Delays  and  Interrup- 
tions of  common  Juftice;  the  latter  are  unlaw- 
ful and  criminal,  and  againft  the  Duty  of  the 
Judges,  but  the  former  upon  juft  Grounds  are 
lawful,  and  many  times  in  Profecution  of  com- 
mon Juftice;  and  many  times  to  proceed  in  fuch 
Cafes  would  be  great  Injuftice  either  to  the  Cri- 
minal or  the  Publick,  where  the  Witnefles  on 
either  Side  are  not  ready,  or  for  fome  other 
good  Caufe  the  Judges  put  off  Caufes  till  ano- 
ther time,  or  adjourn  a  Court  before  all  the 
Caufes  be  tried.  No  Lawyer  can  truly  fay,  that 
by  the  putting  off  the  Caule,  the  Profecution  of 
Juftice  hath  been  interrupted ;  or  will  it  be  any 
juft  Juftification  for  him  for  fuch  Scandal,  that 
there  were  Caufes  depending  before  the  Adjourn- 
menc.  The  Afts  of  inferior  Magiftrates  are  not 
to  be  examined,  cenfurcd,  and  adjudged,  much 
lefs  fcandalized  by  thofe  that  are  under  their  Ma- 
giftracy ;  that  would  let  in  Confufion,  and  tend  to 
the  Overthrow  of  all  Goverment.  To  fay  of  a 
Juftice  of  the  Peace,  2''ou  have  perverted  Juflice^ 
is  aftionable ;  Seignior  De  la  IVare  and  Paivletj 
Tri?3.  27  El.  More  409. 

Mich.  I,  Car.  i.  Cro.  14.  Sir  John  IJham  verfus 
Torke  ;  /  have  been  with  Sir  John  Illiam  for  ju- 
Jtice,  but  could  never  'jet  get  any  at  his  Hands  but 
Injuftice. 

irin.  7.  Car.  Cro.  223.  W.  Marjham  verfus 
Briggs ;  5/r  William  MarJham  is  but  an  half-eared 
"Juftice.,  be  will  hear  but  one  Side. 

Mtch.  8.  Eliz.  Rot.  I,  Walfto  was  indifted  for 
fcandalizing  one  Sir  Robert  Catline.,  Chief  Juftice, 
and  this  Court,  by  faying,  My  LordC-iefJujtxe 
is  incenfed  againft  me,  I  cannot  have  JufiiCc,  nor 
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can  I  be  heard  ;  for  it  is  made  a  Court  of  Confci- 
ence.  He  was  afterwards  difcharged  upon  the  ge- 
neral Pardon,  8  Eliz. 

They  may  be  judged  by  Superiors,  but  not  by 
Inferiors.  Where  the  Common  Law  alloweth 
or  authorizeth  the  ftaying  of  Proceedings  by 
Adjournment,  or  otherwife  ;  to  fay  the  K&.  is 
done  to  delay  or  interrupt  the  publick  Juftice 
of  the  Kingdom,  or  that  thereby  the  publick  Juftice 
of  the  Kingdom  hath  received  Interruption,  is 
not  only  highly  fcandalous,  but  abfolutely  un- 
true: For  it  is  according  to  the  Rules  of  Com- 
mon Law,  and  the  publick  Juftice  of  the  King- 
dom, and  may  be  the  promoting  of  Common 
Juftice,  and  for  the  Benefit  of  the  Publick,  and 
ought  to  be  fo  intended,  when  done  according  to 
Law.  For  the  Reafons  of  fuch  Adls,  much  lefs 
the  fecret  Intentions  of  the  Judges,  or  of  the 
Perfons  whom  the  Law  hath  cntrufted  with  fuch 
Powers,  are  not  to  be  examined,  ienfured,  or 
condemned  by  any  Subjefts,  by  any  Corporation 
whatfoever.  Petitions  may  be  rejefted  by  either 
Houfe  of  Parliament,  and  fo  may  Bills  too, 
though  they  have  the  greateft  femblance  of  commoh 
Benefit ;  yet  this  is  no  denial  of  Juftice,  nor  to 
be  fcandalized  under  any  fuch  Notion  :  They 
may  defer  the  Confideration  thereof,  or  enter 
upon  other  Bufinefs ;  that  is  no  Delay  or  Inter- 
ruption of  common  Juftice. 

The  King  may  do  the  like,  he  may  reje<5l  the 
Bills  paffed  by  both  Houfes,  or  he  may  advife 
upon  them  by  thefe  Adts,  which  the  Law  allowB 
to  be  no  Interruption  of  publick  Juftice  :  The 
King  may  adjourn  ot  prorogue  the  Court  of 
Parliament.  Anciently  thofe  Words  were  ufed 
and  taken  promifcuoufly,  though  now  from  the  dif- 
ferent Effedls  they  are  differently  ufed.  And  Mr. 
Recorder  owns,  that  the  King  is  by  Law  intruft- 
ed  with  this  Power,  and  it  is  happy  for  the  Sub- 
jefts  he  is  fo  intrufted^  it  being  for  their  Benefit ; 
which  is  a  flat  Contradiction  to  his  Pofition,  that 
it  is  true  that  the  publick  Juftice  of  the  King- 
dom is  interrupted,  or  hath  received  an  Inter- 
ruption by  the  Prorogation:  Becaufe  what  is  juft 
and  lawful,  fecundum  legejn  terra;  cannot  be  un- 
juft  or  unlawful,  which  every  Interruption  of  pub- 
lick Juftice  is ;  and  if  the  Aft  be  not  unlawflil, 
it  is  no  Delay  or  Interruption  of  Juftice.  And 
if  the  Subjeds  cannot  examine  into  or  cenfure 
thefe  lawful  Adtions  of  their  Princes,  but  muft  in- 
tend them  to  be  upon  juft  Grounds,  and  for  their 
Benefit,  and  in  order  to  their  common  Safety ; 
to  charge  their  Prince's  Adions  with  the  inter- 
rupting of  publick  Juftice,  and  of  the  Means  for 
his  own  and  his  Peoples  Prefervation  ;  and  to 
publifti  this  to  all  his  Subjedls,  is,  in  Judgment  of 
Law,  a  falfe,  fcandalous,  and  malicious  Libel; 
and  if  notfufficiently  puniflied,  where  will  it  end? 
To  publifh  a  Libel  is  in  no  Cafe  lawful,  be  the 
Matter  never  fo  true,  nay,  though  the  Party 
who  is  libelled  be  dead  ;  and  the  Degrees  of  the 
Crime,  where  againft  a  private  Perfon,  and  where 
againft  a  publick  Perlbn,  appear  in  the  Cafe  cited 
by  Mr.  Solicitor  in  the  Reports, /o.  125.  And 
that  it  is  againft  all  Laws  both  of  God  and  Man, 
and  the  Milchiefs  there  reprefented.  In  the  Cafe 
of  all  Common  Pleas  the  Offender  fhall  be  fined, 
and  by  the  Statute  of  13  G?r.  2.  all  natural  Per- 
fons are  for  the  future  difabled,  and  incapable  of 
any  Office  or  Place  of  Truft,  where  the  Libel 
is  againft  the  King.  But  where  the  Matter  is 
falfe,  and  the  Libel  publiihed  againft  the  King,  to 
/;  N  2  withdraw 
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withdraw  his  Peoples  Afteftions  from  him,  and 
that  by  the  joint  Cbunfels  of  a  Corporation^ 
there  can  little  Room  for  a  Queftion  remain,  but 
tliey  have  broken  their  original  Truft  for  good 
Government,  and  mifufed  their  Liberty  to  Li- 
centioufnefs.  How  criminal  is  it  for  private  Sub- 
jeds  to  deliberate  of  and  determine,  and  publick- 
ly  to  cenfure  the  Counfels  and  Aftions  of  their 
Princes,  will  appear  by  the  Cafe  of  Stubs,  Mich. 
21  i^  22  Eliz.  Rot.  3.  where  the  Cafe  was,  that 
a  Treaty  of  Marriage  being  on  foot  between 
the  Queen  and  Duke  of  Anjou,  John  Stubs  pub- 
lifhed  a  Book  called.  The  Difcovery  of  a  gapmg 
Giilph,  whereinto  England  is  like  to  fall  by  another 
-French  Marriage,  containing  a  DifTwafive  againft 
the  Marriage  :  And  therein  amongft  other  Things 
chargeth,  That  this  Marriage  hath  Sin  in  it  felf,  and 
of  it  felf  only,  for  being  againft  the  Law  of  God. 
And  in  another  Place,  That  it  opens  all  the  Ports  of 
Foreign  Enemies,  with  feveral  bad  Refleftions 
upon  the  Duke.  This  Book  was  delivered  by 
Stubs  to  Hugh  Singleton,  a  Stationer,  to  print,  who 
caufed  it  to  be  printed  and  publifhed.  They  were 
both  indifted  for  it  in  this  Court,  and  the  Indift- 
ment  laid  to  be,  with  intent  to  hinder  the  lawful 
Purpofe  of  the  Queen  and  Duke  to  marry,  and 
to  animate  and  ftir  up  the  Queen's  Subjefts  to  Re- 
bellion, and  to  raife  Difcord  between  the  Queen 
and  her  Subjefts,  and  to  fubvert  the  good  Go- 
vernment of  the  Kingdom,  Upon  Not  Guilty 
pleaded  (for  they  had  not  the  Confidence  to  jus- 
tify )  they  were  found  Guilty,  and  Judgment 
given  for  cutting  off  their  right  Hands  upon  the 
Statute  I  Eliz.  cap.  6.  for  libelling  the  Queen. 
■In  this  Cafe  the  cenfuring  of  the  Queen's  law- 
ful Purpofes,  in  a  more  private  Matter  than  the 
Adminiftration  of  her  Regal  Office,  by  common 
Subjefts  not  called  to  advife,  is  a  Subverfion  of 
good  Government  within  the  Kingdom ;  and  the 
publifhing  the  Effedts  and  Confequences  thereof 
-to  be  finful  and  dangerous  to  the  Kingdom,  is 
a  libelling  of  the  Queen  and  her  Government 
within  the  Statute.  The  cenfuring  of  the  Exer- 
cife  of  the  King's  lawful  Prorogation,  and  charg- 
ing it  with  the  Interruption  of  publick  Judice,  is 
of  a  more  dangerous  Nature.  Every  natural  Per- 
fon  convidled  of  this  Offence,  is  by  the  Statute 
of  13  Car.  2.  difabled  for  any  publick  Truft  ;  the 
Proceeding  againft  the  natural  Perfon  could  not 
be  for  want  of  Proof,  it  being  tranfafted  in  their 
Council.  In  this  Procefs  againft  the  "Whole,  they 
liave  confelTed  it  with  the  Aggravations  laid.  If 
the  King  pafs  not  a  Bill  which  the  City  of  Lon- 
don  have  a  mind  to,  this  Rejeftion  of  fuch  Bill 
fhall  in  print  be  publilhed  to  all  his  Subjefts,  to 
be  a  Denial  of  Juftice.  If  the  King  reprieve  a  Ma- 
lefaftor,  it  fliall  be  a  Delay  or  Interruption  of 
publick  Juftice.  To  pardon  a  Malefaftor,  fhall 
be  a  Denial  of  the  publick  Juftice  of  the  Kingdom. 
So  that  the  Tenor  whereby  the  City  of  London 
hold  their  Franchife,  and  all  their  Liberties,  will 
be  quite  changed  and  altered,  without  the  Aid 
of  an  Aa  of  Parliament.  The  City  will  no 
longer  hold  all  their  Liberties  from  the  Crown 
qua?n  diu  fe  bene  gefferint,  which  was  their  ancient 
Tenure,  referved  by  the  Crown  and  die  Laws  of 
the  Land  upon  their  firft  Eredion,  but  will  gain 
abfoliitum  Dominimn.  And  the  King  fhall  exercife 
no  juft  Prerogative,  but  at  their  good  pleafure; 
othcrwife  they  will  blaft  him  to  his  People,  and 
ahene  their  AfFeftions  from  him.  I  have  done  with 
the  Cafe.    I  have  nothing  more  to  offer.    I  have 


at  large  proved,  that  the  Corporation  of  London 
is  a  great  Franchife  and  Liberty.  I  have  proved 
that  Point  of  Forfeiture,  and  their  Demeanors 
towards  the  Crown  :  they  ftand  in  the  fame  Le- 
vel with  other  Cities  and  Boroughs,  which  be 
forfeited  and  feized.  I  have  prefented  to  the  Court 
two  fuperlative  Offences,  both  againft  their  Prince 
and  their  Fellow  Subjefts,  as  well  can  be  •,  where- 
in they  have  exceeded  all  other  Cities  and  Boroughs, 
and  themfelves  too  in  any  former  Age.  The 
Manner  of  their  Pleading,  and  Defence  at  the 
Bar,  argue  the  Difeafe  to  be  dangerous  and  in- 
feftious  to  other  Cities  and  Boroughs,  and  of  the 
Nature  of  the  Kings-Evil,  incurable  without  the 
King's  Hands.  I  have  this  Day  brought  them  in 
Judgment  before  the  Court,  in  order  to  their 
Cure.  Nothing  remains  for  effeding  of  the 
Cure,  but  the  Judgment  of  the  Court  for  Seizure 
of  the  Franchife  of  London  into  the  King's  Hands ; 
which  I  demand  for  the  King. 

Mr,  Attorney  General  having  taken  up  fo  ?nucb 
tij?ie,  the  Court  put  off  the  hearing  the  Counfel  for 
the  City  till  another  Day,  when  Mr.  Pollexfeii 
argued,  as  follows, 

Mr.  Pollexfen.'WN  thisCdfe,  >vhen  I  con  fid  er  the 
X  Greatnefs  and  Confequence  of 
it.  That  it  affeds  the  King,  the  Parliament,  the 
Laws,  the  very  Government  under  which  we  have 
lived,  this  great  City  of  London,  and  all  other 
Corporations  and  People  of  England,  and  their 
Pofterities,  for  ever,  I  cannot  but  be  troubled 
that  I  fliould  be  the  Man  to  whofe  Lot  it  fhould 
fall  to  argue  it  •,  but  that  which  comforts  me  is, 
that  your  Lordfhip  and  the  Court,  upon  whom 
the  Judgment  of  this  great  Cafe  depends,  will 
help  out  my  Defers,  and  according  to  what  is 
required  in  the  great  Places  you  bear,  take  care 
and  provide,  that  by  your  Judgment  the  ancient 
Government  and  Laws  of  this  Kingdom  receive 
no  Damage  or  Alteration.  The  King's  Counfel 
have  on  their  fide  only  fome  general  words  out 
of  old  Records  of  Forfeitures  and  Seifures  of 
Liberties,  which  are  of  uncertain  and  doubtful 
Senfe  ;  but  there  is  not  on  their  fide  produced 
any  one  Precedent,  Judgment,  or  Opinion,  to 
maintain  the  Point  in  queftion,  viz.  That  a  Cor- 
poration, or  Body  Politick,  ever  was  determined, 
or  diffolved,  or  taken  away  for  a  Forfeiture  :  No, 
not  in  the  maddeft  of  Times,  in  the  Times  of 
Edward  the  2d.  and  Richard  the  id.  when  the 
Tumults  and  Diforders  were  fo  great,  that  they 
not  only  feized  and  took  away  Liberties  and 
Franchifes,  but  the  Lives  of  Princes,  Nobles, 
Judges,  Lawyers,  and  all  that  flood  in  their 
way :  In  thofe  times,  though  they  have  hunted 
and  fearched  with  all  diligence,  not  one  inftance 
of  a  Corporation  taken  away,  or  diffolved  by  a 
Forfeiture,  is  cited.  So  that  from  lience  I  hope 
I  may  fafely  conclude,  that  I  argue  in  this  cafe 
for  the  old  and  known  Laws,  as  they  have  been 
ever  pradlifed  through  all  Ages,  and  againft  that 
which  never  hath  been  pradlifed  or  known,  which 
is  a  great  Incouragement  to  me.  The  Pleadings 
being  very  long,  I  fhall  only  repeat  fo  much  of 
them  as  I  ufe,  when  I  come  in  order  to  fpeak  ot 
them. 

I.  The  firft  thing  proper  to  be  fpoken  to  is 
the  Information  it  felf,  and  therein  I  make  this 
Queftion  :  Whether  as  to  that  part  thereof  that 
chargeth  the  Corporation  with  uibrping  upon 
themfelves  the  Being  of  a  Corporation,  whether 

that; 
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that  be   properly  brought  againft  the  Body  Po-         '  '       ' 

litick,  as  this  is,   or  ought  to  have  been   brought 
againft  the  particular  Perfons  ?  J  do  agree,  that 


as  to  the  other  things  mentioned  in  the  Informa- 
tion, the  having  Sherifis,  Juflices,  ^c.  the  In- 
formation is  properly  brought  againft  the  Corpo- 
ration :  And  I  do  alio  agree,  that  it  may  be  good 
as  to  thofe  things,  though  bad  and  infufficient 
as  to  the  charging  the  Corporation  with  U- 
Turpation  of  their  Being,  without  lawful  War- 
rant or  Authority.  And  that  I  may  come  fin- 
gly  to  this  Queftion,  I  do  put  out  all  the  other 
Franchifcs  in  the  Information,  and  take  only  what 
concerns  this  Point  -,  and  then  the  Information, 
as  to  this  Point,  chargeth,  That  the  Mayor,  Com- 
monalty, and  Citizens  of  London,  by  the  fpace 
of  a  Month  laftpaft  before  theInformation,didufe, 
and  claim  to  have  and  ufe,  without  any  Warrant  or 
Reg.il  Conceffion,  within  the  City  of  London,  the 
-Liberty  and  Franchife  following,  viz.  to  be  a 
Body  Politick  Re,  FaSlo^  ^  hloynine,  by  Name 
of  Mayor,  and  Commonalty,  and  Citizens,  and 
by  that  Name  to  plead  and  be  impleade'd  ;  which 
Liberty,  Privilege,  and  Franchife,  the  fame 
Mayor,  Commonalty,  and  Citizens,  upon  the 
King,  by  the  time  aforefaid,  have  and  yet  do  u- 
furp.  This  is  the  Subftance  of  the  Information 
as  to  this  Point ;  and.  Whether  this  Information 
thus  brought,  as  to  this  matter,  be  fufficient  in 
the  Law,  upon  which  a  Judgment  can  be  given, 
or  ought  to  have  been  brought  againft  partidular 
Perfons,  is  the  Queftion.  I  conceive  it  ought  to 
have  been  brought  againft  particular  Perfons,  and 
is  infufficient  as  it  is,  and  that  no  Judgment 
can  be  given  upon  it,  fuppofing  the  Defendants 
had  demurred,  or  pleaded  nothing  to  it.  To 
make  out  the  Infufficiencies,  I  defire  to  confider 
what  it  imports. 

I.  The  very  bringing  the  Writ,  and  exhibit- 
ing the  Information  againft  the  Corporation, 
imports  and  admits  the  Mayor,  Commonalty, 
and  Citizens,  to  be  a  Body  Politick,  capable  to 
be  fued  and  impleaded,  refpondere,  ^  refponderi ; 
otherwife  there  is  no  Defendant,  no  Perfon  in 
Court,  againft  whom  the  Suit  is  brought.  It  is 
not  enough  that  the  Perfon  fued  be  a  Perfon  by 
fuppofition,  or  a  pretended  Perfon,  but  none  in 
reality.  If  a  Writ  or  Information  be  brought  a- 
gainft  a  Baron  and  Feme,  this  muft  admit  that 
they  are  Baron  and  Feme  really  and  truly  ;  and 
if  there  be  any  thing  after  in  the  Writ  or  Infor- 
mation, that  fhews  that  they  are  not  truly  and 
really  Baron  and  Feme,  but  that  they  do  wrohg- 
fjlly  and  unduly  take  upon  them  to  be  Baron  and 
Feme,  when  in  truth  they  are  not,  this  would 
be  contrariant  and  repugnant,  and  abate  the  Writ 
or  Information.  The  like  is  fuppofed  by  the 
bringing  the  Writ  or  Information  againft  the 
Body  Politick  ;  it  fuppofeth  and  affirmeth  them 
really  and  truly  to  be  fuch,  and  the  fubfequent 
Affirmation  that  they  ufurped  fo  to  be,  and  are 
not  fo  really,  is  contrariant  and  repugnant. 

2.  When  in  the  Information  it  is  alledged,  that  * 
the  Mayor,  Commonalty,  and  Citizens,  the  Li- 
berty, Privilege,  and  Franchife  of  being  a  Body 
Politick  Re,  FaElo,  id  No?nme,  and  to  be  fued 
and  impleaded,  upon  the  King  have  and  yet  do 
ufarp  -,  to  ufurp  or  do  any  A&.  of  Neceffity, 
imports  and  admits  a  precedent  Exiftence  of  the 
Perfon  that  doth  ufurp,  or  do  the  Aft,  to  the 
Aft  done.  Particular  Perfons  may  ufurp,  and 
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take  upon  themfcives  that  which  they  have  no 
Right  unto  :  The  Perfons  that  do  the  Aft  did  be- 
fore exift,  and  had  a  Being.  And  when  a  Cor- 
poration is  faid  to  ufurp,  it  of  neceffity  muft  be 
fuppofed  to  have  a  precedent  Being.  The  fenle 
of  Ufurpation  in  a  i-^o  Warranto  is  the  Sub- 
jeft's  taking  upon  hira  Franchifes  without  War- 
rant. 

My  Lord  Coke  fiith.  That  Ufurpation  in  the 
Common  Law  hath  two  Significations:  Infl.  i. 
277.  h. 

I.)  The  one  when  a  Stranger prefentj  to  a  Be- 
nefice, and  his  Clerk  inftituted  and  indufted,  he 
gains  the  Advowfon  by  Ufurpation. 

2.)  The  other  when  any  Subjeft  without  law- 
ful Warrant  doth  ufe  any  Royal  Franchifes,  he 
is  faid  then  to  ufurp  upon  the  King. 

So  that  an  Ufurpation  fuppofeth  of  neceffity 
a  Subjeft  or  a  Perfon  precedcntly  in  effe,  that 
ufeth  the  Franchife,  or  that  doth  ufurp.  That  which 
is  not  in  effe,  that  hath  no  Exiftence,  cannot  ufe 
any  Franchife,  cannot  ufurp.  The  very  alledging 
that  they  ufurp,  doth  admit  of  neceffiity  an  Ex- 
iftence precedent  in  the  Corporation,  fuch  as  cart 
ufurp,  or  aft,  and  therefore  this  Information  is 
inconfiftent  with  it  felf 

3.  But  another  Reafon  to  prove  that  it  ought 
to  be  againft  particular  Perfons,  and  cannot  be 
againft  the  Body  Politick,  is  drawn  from  the 
Judgment  that  muft  be  given  upon  this  Infor- 
mation, if  Judgment  for  the  King.  The  Judg- 
ment muft  have  two  things  in  it. 

1.)  To  damn  the  Corporation,  ^.od  penitus 
extinguatur  id  excludatur  from  being  a  Corpora- 
tion for  the  future  ;  for  being  wrongfully  ufurped, 
it  cannot  be  continued  :  A  Judgment  to  continue 
Wrong  and  Ufurpation  can  never  be  a  right 
judgment. 

2.)  A  Fine  to  the  King  for  the  ufurping  it  for 
the  time  paft.  This  Judgment  may  and  ought  to 
be  given,  where  the  Information  is  againft  par- 
ticular Perfons,  for  ufurping  upon  themfelves  to 
be  a  Corporation,  and  they  ffiall  be  fined  and 
imprifoned  ;  but  this  cannot  be  where  the  Infor- 
mation is  againft  the  Body  Politick  ;  for  by  the 
Judgment  the  Body  Politick  is  extinguiffied  and 
diflblved,  and  no  Fine  can  be  impofed  upon  that 
which  is  not  :  So  that  hereby  the  King  muft  lofe 
his  Fine,  which  the  particular  Perfons  ufurping 
ought  to  pay,  and  the  Law  is  agreeable  always 
to  it  felf,  and  the  means  anfwerable  to  the  end. 
I  fuppofe  no  Man  will  affirm,  that  where  a  Suit 
or  Judgment  is  againft  a  Corporation,  that  the 
Fine  or  Execution  ffiall  be  againft  all,  or  any  par- 
ticular Member. 

For  the  Precedents  and  Audiorities  in  this 
Point, 

(\.)  I  do  agree,  that  there  be  Precedents  in  the 
Crown  Office  of  %(3  Warrantoh  brought  againft 
Corporations  in  fuch  manner  as  this  is  brought, 
for  ufurping  to  be  a  Corporation,  and  to  claim 
divers  other  Liberties. 

9}uo  Warranto  againft  the  Bailiffs  and  Burgefles 
of  Stratford,  for  claiming  to  be  a  Corporation, 
and  to  have  divers  Liberties  and  Franchifes  •,  there- 
upon a  Plea  put  in,  and  a  Confeffion  of  their 
Claim  by  the  King's  Attorney     P.  2  El.r.  i. 

The  like  againft  the  Corporation  of  Reading, 
the  like  Plea  and  Confeffion,  the  very  next 
Term  after  the  Information  filed.  M  3  ts'  4 
El,  r.  4. 

Asainft 
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Againit  the  corporation 
and  Confefllon  by  the  Attorney.  H.  i\Jac.  r.'^j. 

The  like  againft  the  Corporation  of  Dover, 
but  nothing  done  upon  it  befides  Plea  put  in. 
H.  19  Jac.  r.  26.  .  •  J 

The  like  againft  Bath,  a  Claim  put  in,  and 
confeffed.     H.  20  Jac.  ,      ,,  ,.       .     ■ 

The  like  againft  Brackky,  and  a  Noh  profeqm. 
H.2oJac.r.  5S.  .  . 

The  like  againft  Baflofi,  a  Claim  put  m,  and 
confeffed.     T.sC.i.r.ii. 


IS  no  Corporation  in  Being ;  that  which  is  laid 
upon  a  Corporation  cannot  be  levied  upon  the 
particular  Members. 

I  have  made  Inquiry  after  this  Borough  of  New 
Malton:  It  is  a  fmall  Borough,  within  the  Ma- 
nor of  the  Anceftors  of  my  Lord  Eure  ;  it  did 
anciently  fend  Burgeffes  to  Parliament,  but  from 
the  time  of  King  Ed.  i.  to  the  beginning  of  the 
Long  Parliament,  1640.  it  fent  none  then ;  up- 
on Petition  a  Writ  was  ordered,  and  they  then  and 


The  like  againft  New  Sartim,  Imparlance,  and    ever  fince  have  chofen  Burgeffes:  My  'Lord  Eure 


nothing  more  upon  it.     T".  2  C.  i.r.  47- 

The  like  againft  Bridgport,  Claim  and  Contel- 

fion.     r.eCar.  u  r.  43-       ,        ^,  .  ^   ^,  ,. 

The  like  againft  Biddefofd,  a  Claim  and  Noli 

projenui.     M.  2  C.  i.  ^,36. 

The  like  againft  fFiccomb  ;  they  plead  them- 

felves  a  Corporation  by  another  Name,  and  tra- 

verfe  the  Name  in  the  Information  ;  nothing  more 

on  the  Roll.     M.  8C.  i.r.42. 


being  Lord  of  the  Manor,  and  offended  with 
them,  did  profccute  this  ^0  IVan'anto,  and  they 
having  neither  Lands,  Revenues,  or  Eftates  to 
defend  themfelves,  he  eafily  prevailed,  they  ne- 
ver in  truth  being  incorporate,  nor  having  any 
Charter.  But  that  which  I  give  for  Anfwer  to 
thefe  Precedents  is, 

I.]  They  are  all,  where  not  only  the  Being  of 
the  Corporation,  but  alfo  divers  other  Liberties 


And  it  is  probable  there  may  be  more  like  thefe,    were  in  queftion  -,  fo  that  the  Informations  were 


but  if  of  any  authority,  they  arc  for  me,  and  not 
againft  me. 

I .;  For  that  they  all  being  for  claiming  other 
Liberties,  as  well  as  to  be  a  Corporation,  and 
being  good  and  fufficient  as  to  the  other  Liber- 
ties and  Privileges  that  the  Corporation  claims  j 
though  infufficient  for  this  of  claiming  to  be  a 
Corporation,  they  muft  be  proceeded  upon,  if 
the  Attorney  pleafeth.  But  is  any  to  be  found 
where  only  the  claiming  to  be  a  Body  Politick, 
and  nothing  elfe  ?  or  if  other  things  queftioned. 


good  in  Part,  and  not  worth  the  while  to  que- 
ftion whether  good,  as  to  that  Part  of  their  be- 
ing a  Corporation.  The  Fine  upon  them  for 
ufurping  the  other  Liberties,  would  have  been 
more  than  they  could  bear  or  pay. 

2.]  That  this  is  but  one  Judgment,  and  in  a 
Cafe  of  a  fmall  Borough,  and  that  Judgment,  as 
entred,  not  agreeable,  but  inconfiftent  with  the 
Rules  of  Law  or  Reafon.  The  Body  Politick 
could  not  be  feized  into  the  King's  Hands  -,  but 
whenever  a  Judgment  is  given  for  the  King,  for 


yet  only  proceeded  in  as  to  this   particular  of    Liberty  which  is  ufurped,  or  extinft  in  the  Crown, 


claiming  to  be  a  Body  Politick,  as  in  this  Cafe  ? 
That  will  be  like. 

2.)  In  all  thefe  nothing  is  done;  a  Claim  or 
Plea  put  in,  and  that  confeffed,  or  Non  prof, 
or  not  proceeded  upon  to  Judgment.  Perhaps 
not  proceeded  in  becaufe  infufficient,  and  fo  are 
Authorities  for  me  :  For  there  being  fo  many  of 
thefe,  which  are  either  Non  prof  or  not  proceed- 
ed in,  perhaps  the  Reafon  might  be,  becaufe 
infufficient  in  the  Law,  as  to  the  Corporation, 
and  fo  are  Authorities  for  me  in  this  Cafe.  But 
one  there  is  found. 

^w  Warranto  verf.  Bailiffs  and  Burgeffes  of 
New  Malton  in  TorkJJnre;  T.  6  Jac.  i.  r.  3.  ^0 
Warranto  they  claim  divers  Liberties,  as  Courts, 
Markets,  and  others,  and  amongft  the  reft,  to  be  a 
Body  Politick.  They  put  in  a  Plea,  and  make 
their  Claim  by  Prefcription  ;  Iffue  is  joined,  and 
tried  by  Nifi  Prius  at  Tork,  and  found  againft  the 
Corporation,  and  a  Judgment  entred,  ^od  Li- 
bert at'  i^  Franchefia  predlR^  in  7nanus  Domini  Re- 
gis capiantitr  i^  feifiantur,  i^  quod  Bailivi  &  Bur- 
genfes  capianf  ad  fatisfacicnd'  Do7n  Reg  pro  Fine 
fuo  pro  Ufiirpacion  Libert at^  £5?  Franchefice  prcediW 

There  is  no  mention  of  this  Cafe  in  any  Book 
or  Report,  as  far  as  I  can  learn  ;  fo  that  this 
paffed  fubftlentio.  Next,  how  can  this  Judgment 
be  good  '' 


the  Judgment  muft  be  qtiod  extinguattir,  and  that 
the  Perfon  that  claimed  them  deinceps  Libertat' 
fc?  Franchefiis  predi^'  nullatenus  intromittal',  fed  ab 
iifu  earund'  amodo  omnino  ceffat ;  qttodque  the  Per- 
fon that  ufed  them,  pro  ufiirpacion^  Libertat'  £f? 
FrancV  prediU'  fuper  Dominum  Regem  capiat^  ad 
refpondendum  di£l'  Dovi  Re^  de  Fine  fuo  pro  Ufur- 
patione  Libertat.  (j?  Francb.  pradiSi'.  That  this  is 
the  Form,  C.  En.  559.  a  537.527.^. 

3.]  That  this  Judgment  oi  New  Malton  paffed 
fuh  Jilentio ;  for  there  is  no  mention  of  it  in  any 
Book,  nor  doth  it  appear  that  ever  the  Queftion 
was  moved  or  debated.  And  for  Precedents  in 
Matters  of  Pradice  and  Procefs,  they  are  of  Au- 
thority ;  but  in  Point  of  Law,  unlefs  they  have 
been  upon  Debate,  are  of  little  Authority  to 
prove  what  the  Law  is.  Rep.  4.  94.  S lade's  Cafe^ 
L.  5.  £.4.  no. 

But  on  the  contrary,  all  the  Precedents  that 
are  in  any  printed  Books  of  Informations,  were 
brought  to  queftion.  Whether  Body  Politick,  or 
not,  are  againft  particular  Perfons  by  Name  : 

Againft  Chrijiopher  Helden,  and  others,  C.  En. 
527.  Pal.  g.fo. 

^0  Warranto  againft  Cufack,  and  others. 
Rol.  i.r.ii^,  115. 

^0  Warranto  againft  the  Virginia  Company 
was   brought  againft  Nic*  Farder,    and  others. 


[i.]  How  can  that  be  a  right  and  lawful  Judg-  *  ^0  Warranto  they  claimed  to  be  a  Corporation 


ment,  which  fhall  be  given  for  the  continuing  a 
thing  that  is  by  the  very  Judgment  adjudged 
to  be  unlawfully  ufurped,  and  a  Fine  for  it?  It 
is  direftly  oppnfitum  in  objeclo. 

[2.]  How  can  the  Corporation  be  feized  into 
the  King's  Hands  ?  Extinguatur  &  excludatur  is 
proper  •,  die  Corporation  cannot  be  in  the 
King. 

[3.]  How  could  the  Bailiffs  and  Burgeffes  be 


Rol.  2.  455.  Some  of  them  pleaded  infufficient- 
ly,  upon  which  there  was  a  Demurr,  and  a  Que- 
ftion, How  the  Judgment  lliould  be  entered  ? 
for  that  the  Mafter  and  chief  of  the  Company 
were  left  out  of  the  ^10  Warranto.  By  which 
it  appears,  that  it  ought  to  be  brought  againft 
the  Mafter,  and  particular  Members  by  Name. 
Next,  for  the  exprefe  Authorities  in  this  Cafe, 
to  prove  it  cannot  be  againft  the  Corporation. 

Rol. 
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Rol.Rep.  2.  15.  is  exprefs,  Thac  if  a  ^uo  War- 
ranto be  brought  to  difiblve  a  Corporation,  the 
Writ  ought  to  be  brought  againft  the  particular 
Perfons ;  for  tlie  Writ  fuppofeth  that  it  is  no  Cor- 
poration. TheDifierence  there  taken,  when  the 
Attorney  General  fuppofeth  the  Defendant  to  be 
a  Corporation,  otherwife  when  he  qucflions  them 
as  Inhabitants  of  a  Vill,  then  they  ought  to  en- 
able themfelves,  they  muft  then  fhew  themlelveS 
a  Corporation,  alfo  prove  it. 

My  Lord  Hales,  in  his  Common  Place  Book 
in  L'uuwlns  Inn  Library,  fol.  i68.  faith  thus  : 
Not  a,  Jc.  Sluo  tFarranto  foH  fort  pur  ufurper  dc  tine 
Corporation  ferra  port  verf.  particular  Perfons,  quia 
in  difajfirmance  del  Corporation,  &  Judgment 
ferra  donne  que  ferra  oufte ;  jnes  fi  le  ^o  Warran- 
to foit  port  pur  Liberties  claim,  per  Corporation, 
ferra  port  verf  le  Corporation.     This  is  pofitive. 

This,  if  it  were  only  my  Lord  Hales's,  Judg- 
ment were  of  no  little  Authority  :  but  I  think 
it  is  a  Report  taken  upon  the  Cafe  of  the  ^w 
Warranto 3.ga.\n{iCufack  and  others.  But  Mr.Attor- 
ney  finding,"  as  I  believe,  all  the  Precedents  to 
be  againft  him  (  For  in  them  all  there  are  either 
non  Prof  or  no  Proceeding  to  Judgment,  the 
Caufes  whereof,  or  at  leaft  fome  of  them,  pro- 
bably might  be  tlie  Infufficiencies  of  thefe  In- 
formations )  and  finding  alfo  the  Authorities  in 
Print,  which  have  been  cited  to  be  all  againft 
him,  and  none  for  him,  endeavoured  to  main- 
tain the  Information  as  brought  not  againft  the 
Corporation,  but  againft  the  Citizens  or  Inhabi- 
tants of  the  City  in  their  natural  Capacities,  and 
to  that  purpofe  cited  the  Cafe,  C.  En.  537.  of  a 
^0  Warranto  againft  the  Inhabitants  of  a  Village, 
^:io  Warranto  they  claimed  to  be  a  Body  Poli- 
tick ;  and  argued,  That  a  ^w  Warranto  lies 
againft  the  Cives  of  fuch  a  City,  or  Burgenfes  or 
Tenants,  This  feems  to  be  rather  a  fudden  Con- 
ceit, and  altogether  undigefted,  and  not  well 
confidered.  But  in  anfwer  thereunto,  and  to  prove 
that  this  Writ  is  brought  againft  the  Defendants 
as  a  Corporation,  and  cannot  legally  be  taken  in 
any  other  Cafe  ;  if  a  Mayor  and  Commonalty 
plead  that  they  are  feized  in  Fee,  they  need  not 
fay  in  Right  of  their  Corporation,  the  Name 
fhews  them  to  be  a  Corporation,  it  need  not  be 
alledged,  Leo.  1.  153.  An  Adion  there  brought 
by  the  Guardians  and  Fellowfliip  of  ^Vrt'Ufri  ;  the 
Book  faith,  That  they  need  not]  fet  themfelves 
out  to  be  incorporate,  the  Name  fhews  if,  fo  of 
Cities,  faith  the  Book,  Hob.  211.  So  then,  when 
the  Writ  is  brought  againft  a  Mayor  and  Com- 
monalty, or  Mayor,  Commonalty  and  Citizens,  the 
Law  takes  notice  of  them  to  be  a  Corporation,  and 
the  Writ  againft  them  as  fuch  ;  the  Name  fhews  it. 
But  againft  Inhabitants  of  a  Village,  a  Writ  brought 
by  tliatName,  that  cannot  be  taken  to  be  other  than 
Inhabitants,  the  Name  fo  fhews  it ;  and  in  fuch 
Cafe,  fome  of  the  Inhabitants,  by  Name  ( viz.) 
A.  and  B.  appear  in  Perfon,  in  their  own,  and 
Names  of  the  reft  of  the  Inhabitants,  and  plead, 
and  are  Defendants,  Co.  En.  537,  So  did  they, 
as  appears  in  that  Precedent.  No  Appearance 
ever  was  of  Inhabitants  in  other  manner.  But  in 
this  Cafe  here  are  no  Perfons  that  do  appear  by 
Name,  but  the  Corporation  appear,  and  make  an 
Attorney  under  their  Common  Seal.  The  Cor- 
poration, and  no  particular  Perfons,  are  the  De- 
fendants before  you,  or  elfe  you  have  no  De- 
fendants before  you  -,  for  there  is  none  appearing 
in  Perfon,  here  is  no  Defendant,  nor  none  a* 


gainft  whom  you  can  give  Judgment  ;  but  all 
the  whole  Proceedings  vain  and  againft  no  body. 
So  that  if  we  fhould  admit,  as  Mr.  Attorney  ar- 
gues. That  this  Information  is  not  brought  againft 
the  Corporation  -,  then  there  can  be  no  Judg- 
ment for  want  of  Defendants  appearing  in  their 
natural  Capacities  •,  you  muft  have  it  againft  the 
Corporation,  or  no  body.  A  Mayor  cannot  be, 
but  where  there  is  a  Corporation  ;  therefore  this 
Notion  is  impofTible,  as  I  conceive.  So  that  if 
there  were  nothing  elfe  in  the  Cafe,  if  the  In- 
formation be  ill  brought,  they  can  have  no  Judg- 
ment againft  us. 

II.  But  admit  that  the  Information  as  to  this 
Point  be  fufRcient,  then  I  proceed  to  confider 
the  other  Parts  of  this  Cafe  ;  the  Plea  :  That 
contains  the  Defendants  Title  (viz.)  That  fhe 
is  a  Corporation  time  out  of  mind,  and  many 
Confirmations  by  Adls  of  Parliament  and  Char- 
ters. It  is  not  denied,  but  that  the  Tide  made 
by  the  Plea  is  good. 

But  next  the  Replication,  that  contains, 
I.    An    IfTue  upon   the    Prefcription  (viz.) 
That  the  Citizens  of  London  have  not  been  time 
out  of  mind  a  Corporation  by  Name  of  Mayor, 
Commonalty,  and  Citizens,  Qc. 

2.  A  pleading  over.  That  the  Mayor,  and 
Commonalty,  and  Citizens  taking  upon  them 
(  ajfumentes  fuper  fe  )  to  be  a  Body  Politick,  and 
to  have  Power  to  make  By-laws. 

I.)  Colore  inde,  but  for  their  private  Gain,  ^ 
contra  fiduciam  per  Dominum  Regem  £3"  Leges  hujus 
Regni  in  them  repofed,  took  upon  them  to  raife 
Money  upon  the  King's  SubjeQs  by  Colour  of  an 
Ordinance  by  them  de  fa£lo  made,  and  in  Profe- 
cution  of  this  ufurped  Power,  the  Mayor,  Com- 
monalty, and  Citizens,  in  their  Common  Council 
afTembled,  publifhed  a  Law  for  levymg  Money 
upon  the  King's  Subjefts  that  came  to  the  Markets 
within  the  City,  17  Septemb.  26  Car.  i.  (viz.) 
De  qualibet  Perfona,  for  every  Horfe  Load  of 
Provifions  brought  into  any  publick  Market  with- 
in the  City  to  be  fold,  2  i^.  a  Day,  for  every  Dorfer 
of  Provifion,  i  d.  a  Day,  for  every  Cart-load 
drawn  with  not  more  than  three  Horfes,  4.  d.  z 
Day,  if  with  more,  6  d.  a.  Day  ;  that  if  any  re- 
fufed  to  pay,  he  fhould  be  amoved  from  his  Place 
in  the  Market  :  That  by  Colour  of  this  By-law, 
the  Mayor,  and  Commonalty,  and  Citizens  have 
extorted  great  Sums  of  Money  for  their  own 
private  Gain,  amounting  to  Five  thoufand  Pounds 
per  Annu?n. 

2.)  And  farther,  Thatwhereas  there  was  a  Se.^- 
fion  of  Parliament  holden  zi  Oilob.  32  C.  2,  and 
continued  till  the  10//:;  of  Jan.  82.  and  then  by  the 
King  prorogued  to  the  20/^  of  that  inftant  Ja- 
nuary ;  the  Mayor,  Commonalty  and  Citizens^ 
Jan.  13.  in  their  Common  Council  afTembled, 
malitiofe,  advifate,  U'  feditiofe,  abfque  legali  Autho- 
ritate,  in  fe  affumpferunt  ad  ceyifendum  &  judican- 
dum  diSP  Dom'  Regem  nunc,  i£  Prorogationem  Par- 
liamenti,  by  the  King  prorogued  ;  and  in  the  fame 
Common  Council,  Vota  i£  Suffragia  fua  dederunt 
£5?  ordinaverunt.  That  a  Petition  fub  -twmine  the 
Mayor,  Aldermen,  and  Commons  of  the  City  of 
London,  in  Common  Council  afTembled,  to  the 
King  fhould  be  exhibited  :  In  which  Petition  it 
was  contained.  That  by  that  Prorogation  the  Pro- 
fecution  of  the  publick  Juftice  of  this  Kingdom, 
and  the  making  necefTary  Provifion  for  the  Pre- 
fervation  of  the  King,  and  his  Proteflant  Sub- 
jeds,  had  received  Interruption.    And  chat  the 

Mayor, 
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Mayor,  Commonalty^  and  Citizens,  in  the  lame 
Common  Council,  did  unlawfully,  malitiofe,  advi- 
fate,  y  fiditiofe,  with  Intent  that  the  fame  Peti- 
tion might  be  publifhedand  difperfed  among  the 
King's  Subjefls,  to  induce  in  them  an  Opinion, 
that  the  King  had  by  that  Prorogation  obftrudted 
the  publick  Juftice,  and  to  incite  Hatred  againft 
tlie  King's  Perfon  and  Government,  and  to  di- 
fturb  the  Peace,  did  order  that  Petition,  con- 
taining the  faid  fcandalous  Matter,  to  be  printed, 
and  thereupon  to  thofe  ill  Ends  and  Purpofes 
they  caufed  it  to  be  printed  and  publifhed:  By 
which  the  Mayor,  Commonalty,  and  Citizens, 
the  aforefaid  Liberty  and  Franchife  of  being  a 
Body  Politick  forisfecerunt^  and  after,  by  the 
time  in  the  Information,  have  and  yet  do  ufurp 

it. 

Before  I  come  to  the  Matter,  I  would  fpeak  to 
the  Pleading  herein,  and  in  the  fubfequent  Sur- 
rejoinder :  And  for  the  Pleading  in  it,  I  think 
it  is  as  fingular  and  unprecedented  as  the  Matter 
of  it  is.  This  Replication,  fuppofing  the  Matter 
had  been  the  AGi  of  the  Body  Politick,  and  good 
and  fufficient,  yet,  as  pleaded,  is  infufficient,  and 
not  warrantable  by  any  Law  or  Pradlice  ever 
known.     It  contains, 

1.  An  Iffue,  viz.  no  Corporation  time  out  of 
Mind. 

2.  Two  Caufes  of  Forfeiture  of  the  Corpora- 
tion, admitting  they  once  were  a  Corporation. 

So  that  though  the  Point  in  Queftion  be  but 
one,  viz.  Whether  we  are  lawfully  a  Corporation 
or  no  Corporation,  though  the  Plea  is  fingle,  that 
we  are  a  Corporation  by  Prcfcription  time  out  of 
Mind,  yet  here  is,  to  try  this  Point, 

1.  An  Iflue. 

2.  A  double  Plea,  alledging  two  Caufes  to 
avoid  it  for  a  Forfeiture. 

This  I  conceive  cannot  legally  be  done,  though 
in  the  King's  Cafe.  I  do  agree,  the  King  hath 
great  Prerogatives  in  Pleadings,  and  as  far  as 
ever  they  have  been  allowed  or  enjoyed,  let  them 
be  fo  ftill  -,  but  that  the  King  can  to  the  fame 
Matter  both  take  Iffue,  and  alfo  plead  over  at 
the  fame  time,  that  I  deny.  It  is  moft  reafonable, 
that  the  Law  fhould  be  careful  to  preferve  the 
King's  Rights  -,  but  on  the  other  Side,  I  think  it 
is  not  reafonable,  that  the  Law  fhould  admit  or 
allow  as  legal,  any  way  of  Proceeding  that  fhould 
deftroy  or  render  the  Subjefb  Right  indefenfible, 
be  his  Right  as  good  as  it  may  be.  If  fo  be 
that  Mr.  Attorney  may  both  take  Iflue  upon  the 
"-Faft,  and  alio  plead  over,  I  would,  by  your 
leave,  ask  how  many  Iffues,  and  how  many  Pleas 
over  the  King's  Attorney  may  have?  Suppofe  the 
King  bring  a  ^lare  Impedit,  or  Writ  of  Right, 
or  any  other  Adion,  the  Defendant  makes  his 
Title,  which  is  ufually  done,  by  many  Grants 
and  Conveyances  from  one  to  another,  to  brino- 
it  to  himfelf.  May  the  King's  Attorney  now 
take  as  many  Iflucs  as  Fadfs  iffliable,  plead  as  ma- 
ny Pieris  as  he  pleafeth,  and  all  this  ftmid  (£  fe- 
Jiiel  ?  It  is  true,  that  in  this  Cafe  Mr.  Attorney 
hath  afTigned  only  two  Breaches,  or  Caufes  of 
Forfeiture  ;  but  he  might,  if  he  had  pleafed,  by 
the  fame  Reafon,  have  afllgned  two  hundred. 
If  this  may  be,  are  we  not  all  at  Mr.  Attor- 
ney's Mercy?  If  this  may  not  be,  then  how  ma- 
ny Pleas  ?  Is  it  in  Law  defined  ?  In  favoremVita 
a  Man  may  plead  a  fpccial  Plea,  and  plead  alfo 
Not  Guilty,  but  not  feveral  fpecial  Pleas  ;  but 
that  there  is  any  lijch  Prerogative  for  Mr  Atior- 


ney,  in  Suits  betwixt  the  King  and  his  Subjcds, 
I  can  find  no  Inftance  or  Authority  for  it : 
For  though  it  be  true,  as  I  have  faid,  that  the 
Ki-ng  hath  great  Prerogatives  in  Pleading,  yet 
it  is  as  true,  that  this  is  not  boundlefs ;  but  that  if 
in  the  King's  Writs  there  be  Miftakes,  or  his 
Writ  or  his  Adlion  mifconceived,  he  ihall  be 
bound  by  it  in  like  manner  as  Subjefts  are  or 
Ihall. 

Partridge  againft  Strange,  Com.  84.  a.  236.  a. 
and  in  the  fame  Book  in  my  Lord  Berklef^ 
Cafe,  it  is  exprefly  faid.  That  though  the  King 
hath  many  Prerogatives  concerning  his  Perfon, 
Debts,  and  Duties  ;  yet  the  Common  Law  hath 
fo  admeafured  his  Prerogative,  that  it  Ihall  not 
take  away,   or  prejudice  the  Inheritance  of  any. 

The  King  hath  a  Prerogative  that  he  may  wave 
his  Dumurrer  and  take  Iffue,  or  wave  his  Iflue 
and  demurr  upon  the  Plea:  But  faith  the  fame 
Book,  fol.  236.  he  muft  do  it  the  fame  Term, 
not  in  any  other  Term  ;  for  then  he  may  do  it 
in  infinitum,  without  end,  and  the  Party  hereby 
may  lofe  his  Inheritance-,  and  for  that  the  Com- 
mon Law  will  not  fuffer  die  King  to  have  fuch 
a  Prerogative.  Thefe  are  the  Words  of  the 
Book.  And  in  the  Point  that  this  Prerogative 
mufl:  be  made  ufe  of  the  fame  Term,  and  that 
the  King's  Attorney  cannot  vary  in  another  Term, 
and  wave  his  IflTue,  is  13  £.  4.  8.  Bro.  Prer.  6^, 
28  H.  8.  2.  So  in  making  Title  to  a  ^are 
Impedit,  he  at  the  end  of  the  Term  waved  his 
firft  Title,  and  made  another.  But  it  is  true 
alfo,  that  as  to  the  Point  of  waving  Demur- 
rers, and  taking  IflTue  in  another  Term,  there  is 
Authority  that  he  may  fo  do  ;  Rex  verf.  Bag- 
Jhaw,  Cr.  i.  347.  but  whether  it  may  be  done  or 
not  in  another  Term  is  not  material  to  our  Cafe : 
But  the  ufe  I" make  of  thefe  Cafes  is  to  prove 
that  the  King's  Attorney  fhould  not  have  both 
together _//7«2</  (j^  fefnel,  as  in  this  Cafe  he  hath 
done  i  he  muft  wave  one  before  he  can  have  ano- 
ther Plea.  For  thofe  Debates  about  his  vary- 
ing his  Plea  by  waving  his  Iflue  and  Demur- 
ring, or  waving  his  Demurrer  and  taking  Iflflie, 
fignify  nothing,  if  he  may  in  one  Plea,  and  at 
the  fame  time  take  Iffue  and  Demurr,  or  plead 
over  to  the  fame  Matter  or  Point,  as  is  done  in  this 
Cafe  •,  therefore  thofe  Books  ftrongly  prove,  that 
the  Prerogative  that  the  King  hath,  is  by  wav- 
ing or  relinquifhing  otie,  and  choofing  the  other  ; 
and  therefore  not  to  have  or  ufe  all  together  and 
at  once,  as  is  done  in  this  Cafe. 

The  King  fiiall  be  bound  by  one  Iffue,  he 
fhall  not  have  divers,  9  H.  4.  5.  So  that  as  this 
Replication  is  at  the  fame  time  fimul  (^  fe?nel  ta 
the  fame  Matter,  to  take  IflTue  that  we  were  not 
a  Corporation  time  out  of  mind,  and  to  plead 
two  Matters  of  Fa6l  for  Forfeiture,  is  the  firft 
Attempt  that  ever  was  of  this  kind,  and  in  its 
confequence  confounding  the  Right  of  the  Sub- 
jeft,  and  leaves  him  perhaps  only  but  a  Colour  of 
Law,  but  moft  difficult,  if  not  impoflible  by  it 
to  be  defended,  let  his  Right  be  what  it  will, 
if  IlTues  and  Pleas  without  number  may  be  by  the 
King's  Attorney  joined  and  pleaded,  and  the  Sub- 
jeft  muft  anfwer.  The  very  Charge  befides  will  un- 
do the  Subjeft,  and  wreft  him  out  of  his  Eftate 
by  the  Law  that  fhould  preferve  him.  This 
Point,  if  I  miftake  not,  will  deferve  Confidera- 
tion,  if  it  be  new,  and  the  firft  Projedt  (  for  fo 
I  beg  leave  to  call  it )  of  its  kind  ;  for  I  know 
no  Book  or  Inftance  of  che  like,  unwarrantable 
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by  old  Laws  and  Rules  of  Pleading.  The  old 
Laws  and  Ways  are  good  and  fafe  :  Eventos 
varios  res  nova  femper  habct.  Perhaps  the  Con- 
fequence  and  Mifchiefs  attending  this  way  of 
joining  IfTue,  and  at  the  fame  time  pleading  over 
as  many  Pleas  as  Mr.  Attorney  pleafeth,  are  as 
great  as  any  other  in  this  Cafe,  and  not  lefs  to  be 
minded  or  regarded.  As  of  the  one  fide  great 
are  the  King's  Prerogatives,  and  moft  necefTary 
to  be  preferved,  and  maintained  ;  fo  It  cannot 
be  denied  but  that  the  Law  hath  fet  Limits  and 
Bounds,  which  muft  be  kept  and  obferved  in 
pleading,  which  is  the  Method  and  Mean  of  pre- 
ferving  and  determining  Rights,  without  which 
no  Man  can  be  preferved  by  the  Law.  But  fup- 
pofing  that  feveral  Caufes  of  Forfeitures  may  be 
afligned,  yet  they  muft  be  all  Fads  done  at  the 
fame  time,  or  they  confound  one  the  other  ;  for 
if  the  firft  Facft  was  a  Forfeiture,  thereby  the  Cor- 
poration was  determined,  and  at  an  end,  and  the 
fubfequent  could  not  be  the  Aft  of  the  true  law- 
ful Corporation  ;  for  that  was  forfeited,  deter- 
mined, and  gone,  by  the  precedent  Forfeiture  : 
And  if  fo,  that  it  was  forfeited  and  gone  by 
the  precedent  Aft,  viz.  the  making  the  Ordi- 
nance Septemb.  17.  26  C.  2.  then  how  could  it  aft 
and  forfeit  it  felf  fix  Years  after,  in  the  Year 
Thirty  two  ?  This  feems  impoflible.  But  to  avoid 
this,  Mr.  Attorney  in  his  Argument  doth  hold. 
That  though  the  Aft  be  a  Forfeiture,  yet  till 
there  be  a  Judgment,  or  fomething  on  Record 
to  determine  the  Corporation  (  and  in  this  Cafe 
the  Judgment  to  be  given  fhall  do  that  Work  ) 
till  fuch  Judgment,  the  Corporation  remains. 
Then  taking  it  as  Mr.  Attorney  will  have  it,  and 
as  the  truth  is,  fuppofing  a  Forfeiture,  until  that 
Forfeiture  appear  on  Record,  or  that  there  be 
fome  Office  or  Inquifition  that  finds  it,  and  that 
returned,  and  on  Record,  were  it  of  any  Eftate 
in  Lands,  Tenements,  Hereditaments,  or  Of- 
fices, it  is  not  determined  or  vefted  in  the  King, 
but  continues.  This  is  quite  contrary  and  con- 
tradiftory  to  all  that  you  have  done,  and  the 
very  Foundation  of  this  ^10  Warranto  ;  for  if 
you  admit,  as  then  you  do,  that  the  Forfeiture 
ipfo  faSlo  did  not  determine,  but  that  it  muft  be 
this  ^10  Warranto,  or  Judgment  upon  it,  that 
muft  determine  the  Corporation,  and  that  the 
Corporadon,  notwithftanding  fuch  Aft,  was  or 
is  in  being  •,  then  they  have  not  ufurped  upon 
the  King,  they  are  the  fame  Corporation  they 
were  -,  they  have  the  fame  Power  to  aft  they  had  ; 
they  have  the  fame  Warrant  and  Right  they  had, 
only  fubjeft  to  a  Judgment  againlt  them,  that 
may  be  given  hereafter,  for  a  Faft  already  paft  ; 
for  fince  that  an  Ufurpadon  is  a  fortious  and 
wrongful  ufing  a  Liberty  or  Franchife  upon  the 
King,  without  lawful  Authority.  Then,  fuppofing 
fuch  an  Aft  of  Forfeiture  doth  not  ipfo  failo  de- 
termine or  diflblve,  but  a  Judgment,  or  fome  o- 
ther  Aft  of  Record,  muft  firft  be  had  before 
fuch  Diftblution  •,  then  till  fuch  Judgment,  or 
Aft  of  Record,  they  are  lawfully  a  Corporation 
in  being,  and  their  lawful  Warrant  remains,  and 
they  did  not,  nor  could  fo  long  ufurp  their  Be- 
ing, and  then  hereby  is  your  own  Information 
deftroyed  and  abated  :  For  there  you  fay  chat 
they  did  by  the  fpace  of  a  Month,  without  any 
Warrant,  ufe  and  ufurp  the  Liberty  to  be  a  Cor- 
poration. But  hereby  you  grant  that  it  was  not 
ufed  unlawfully,  nor  ufurped,  but  notwithftanding 
the  Forfeiture  the  Corporation  lawfully  continu- 
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ed,  unlefs  there  had  been  fome  Judgment,  or 
other  Aft  on  Record  to  determine  it.  This  1 
reft  upon  as  impoflible  to  be  avoided.  Is  it  pof- 
fible  that  a  Corporation  or  Body  Politick  can  at 
the  fame  time  be  lawfully  and  rightfully  fuch,  and 
not  lawfully  and  rightfully  fuch  ?  Can  Right  and 
Wrong  be  the  fame  ?  Can  the  fame  thing  right- 
fully be,  or  have  its  Being,  and  at  the  fame  time 
not  rightfully  be,  or  have  its  Being  ?  Can  we 
poflibly  be  at  the  fame  time,  viz.  the  time  men- 
tioned in  the  Information,  a  lawful  Corporation, 
and  yet  an  ufurped  or  unlawful  Corporation  ? 
Could  we  then  have  a  lawful  and  rightful  Au- 
thority to  be  a  Corporadon,  and  at  the  fame 
time  have  no  lawful  or  rightful  Authority  to  be 
fo  .?  Thefe  fcem  to  be  Contradiftions,  and  if  fo, 
are  the  moft  difficult  of  all  things  to  be  believed 
or  impofed  ;  therefore  to  be  plain  in  this  Matter, 
either  tell  us  that  we  are  yet  till  Judgment  a 
Corporation  or  Body  Politick  lawfully  and  right- 
fully, or  not.  If  you  fay  we  are,  then  as  yet  we 
are  no  unlawful  Corporation,  nor  have  ufurped 
to  be  one,  as  in  your  Information  and  Replicati- 
on you  have  alledged.  We  have  not  then  unlaw- 
fully taken  upon  us  to  be  a  Corporadon,  and 
therefore  cannot  have  Judgment  againft  us,  or 
be  fined  for  having  or  being  that  which  we  law- 
fully have  or  be,  as  you  now  admit  we  are  ;  con- 
fequently  you  muft  go  fome  other  Way,  you 
have  deftroyed  your  own  Information,  and  can 
have  no  Judgment  upon  it.  But  perhaps  this 
Conceffion  of  Mr.  Attorney,  that  the  old  and 
lawful  Corporation  and  Body  Politick  is  ftill  in 
being,  and  fhall  fo  continue,  till  by  Judgment 
or  Matter  on  Record  determined,  may  only  be 
fome  fudden  Thoughts  ;  for  not  only  the  Mat- 
ter, but  the  whole  Proceedings  in  this  Suit,  be- 
ing at  leaft  unexperienced,  and  perhaps  much 
out  of  Praftice,  it  might  eafily  happen,  that  in 
an  hafty  Proceeding  all  things  might  not  be 
thought  on,  nor  all  the  Objeftions  or  Incon- 
venienciesforefeen,  and  perhaps  the  Confequence 
of  the  Pofition,  that  a  Mifcarriage,  or  doing 
an  unlawful  Aft,  fliould  ipfo  facto  forfeit  the 
Body  Politick  or  Corporation,  might  make  a 
Man  ftart,  and  caft  about  how  to  avoid  it,  and 
flying  from  one  Danger  run  into  another.  Thefe 
are  things  ordinarily  happening,  and  perhaps 
have  in  this  Cafe  happened,  and  were  the  Caufe 
of  this  Conceffion,  that  the  old  and  lawful  Cor- 
poration is  yet  in  being,  which  is  contrary  to 
the  whole  Frame  and  Scope  of  both  the  Informa- 
tion and  Replication,  and  probably  never  thought 
on  or  intended  when  the  Information  or  Replicati- 
on was  made,  being  quite  contrary  andinconfiftent 
with  the  Frame  and  Foundation  of  them  both. 
If  it  be  holden  according  to  this  Conceffion, 
that  the  old  and  lawful  Corporation  was  not 
by  the  fuppofed  Afts  of  Forfeiture  diflTolvcd 
and  determined  ipfo  faSlo,  but  remained  and  con- 
tinued lawfully  a  Corporation,  and  yet  is  fo ; 
then  we  have  not  ufurped,  but  are  a  lawful 
Corporation  during  the  Time  in  the  Informa- 
tion, and  not  as  therein  fuppofed  by  Ufurpa- 
tion,  and  without  lawful  Authority  ;  and  there- 
by the  Information  confounded  and  abated. 
But  fuppofing,  according  to  what  the  Infor- 
mation aiid  RepHcadon  fuppofe,  that  the  Afts 
of  Forfeiture  did  ipfo  fa5fo  difl"olve  and  deter- 
mine the  Corporation,  for  they  will  at  laft,  I 
doubt,  come  to  that  again  ;  for  this  prefent 
thought  that  it  ihall  be  forfeit,  but  not  difiTolv- 
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ed  or  determined  till  Judgment,  will  be  fubjeft 
to  almoft  all  the  lame  Inconveniencies;  for  when 
Judgment  is  given,  the  Forfeiture  muft  relate  to 
the  Time  of  Offence,  and  to  avoid  all  mean  Afts, 
as  in  other  Cafes  it  doth.  But  to  pafs  this  over. 
III.  Suppofing  the  Information  good,  the  Re- 
plication good,  and  the  Matters  alledged  for 
Forfeiture  to  be  as  in  the  Replication  alledged  : 
The  next  thing  I  pray  leave  to  fpeak  unto,  is. 
Whether  the  Matter  alledged  in  the  Rejoinder 
be  not  fufficient  to  juftify  or  excufe  the  two 
Fafts  alledged  for  Caufe  of  Forfeiture.  I  con- 
ceive they  are.  The  Pleadings  here  muft  firft 
be  ftated. 

I.   As  to  the  Ordinance  or  By-laws  for  the 
Toll  in  the  Markets.     As  to   that  the   Defen- 
dants in  their  Rejoinder  have  alledged,  that  the 
City  of  London  is,  and   was   always  the  capital  . 
and  moft  populous  City  of  the  Kingdom.     That 
there   are  and  always  have  been  great  publick 
Markets  within  the  faid  City.     That  the  Mayor, 
Commonalty,  and  Citizens,  are  and  always  have 
been  feized  of  thofe  Markets  in  their  Demefne  as 
of  Fee  •,  and  at  their  own  proper  Charges  pro- 
Tided  Market  places.  Stalls,  Standings,  and  other 
Accommodations   for  Peribns  coming  to  thofe 
Markets  -,  and  Overfeers  and  Officers  for  better 
Regulation    and    keeping    good    Order,      and 
cleanfing  the   fame.    That   for  defraying  thofe 
Charges,  they  have,  and  always  had  and  received 
divers  reafonable  Tolls,  Rates,  or  Sums  of  Mo- 
ney, of  all  Perfons   to  thofe  Markets  coming, 
for  Stalls,  Standings,  and  other  Accommodations 
by  them  had,  for  expofing  to  Sale  their  Vidlu- 
als  and  Provifions  in  thofe  Markets.     That  the 
Freemen  of  the  City   of  London  are  numerous, 
above  fifty  Thoufand.     That  there  hath   been 
time  out  of  Mind  a  Common  Council,  confift- 
ing  of  the  Mayor,  Aldermen,  and  certain  Free- 
men annually  elefted,  not  exceeding   the  Num- 
ber of  two  hundred  and  fifty,  called  the  Com- 
mons.    That  there  is  a  Cuftom  within  the  Ci- 
ty, that  the  Common-Council  make  By-laws  and 
Ordinances  for  the  better   Regulation  and  Go- 
vernment of  the  publick  Markets,  and  for  the 
appointing  convenient  Places  and  Times  when 
and  where,    within  the  City,    the  Markets   Ihall 
be  kept ;  and  for   the  aflefling  and  reducing  to 
Certainty  reafonable  Tolls,   Rates,  or  Sums  of 
Money,  to  be  paid  by  Perfons  coming  to   the 
fame   Markets,    for   their  Stalls,    Stations,    and 
other  Accommodations   by  them    had,   for  ex- 
pofing  to  Sale  their  Viftuals  as   often    as  and 
when  to  them  fliould  be  thought  expedient,  fo 
as   their  Ordinance  be  ufeful  to   the   King  and 
his  People,  confonant  to  Reafon,  and   not  con- 
trary to  the  Laws  of  the  Land.     That  this  Cu- 
ftom  is  confirmed  by  Mag.  Char.  Stat,    i    E.    g. 
Stat.  7. 7'^.  2.     That  after  the  Burning  and  Re- 
building   London,    and  the  Alterations    thereby 
made,  Controverfies  did  arife    within  the  City 
concerning  the  Markets  and  Tolls.    That  there- 
upon Sir  JVilliatn  Hooker,    then  Mayor,  and  the 
Aldermen,  and  Commons  in  Common  Council 
afiemblcd,  did  make   an  Ordinance,    intituled, 
■  Au  Aot  for  the  Settlement  and  well  ordering   the 
feveral  publick  Markets  within  the  City.  By  which 
reciting,   that   whereas  for   Accommodation   of 
Market  People  with  Stalls  and  Necefiaries   for 
their    Standings,    for  cleanfing  and    paving  the 
fame,  for  defraying  incident  Charges  about  the 
fame,  reafonable  Rates  had  always  been  paid  : 
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To  the  end  the  Rates  to  be  paid  might  be 
afcertained,  that  the  Market  People  might  know 
what  to  pay,  and  the  Officers  what  to  take, 
to  avoid  Extortion,  it  was  ordered  there  fhould 
be  paid  by  the  Market-people  for  their  Stalls, 
Standings,  and  Accommodations  in  the  Mar- 
kets, For  every  Horfe-load  of  Provifion  under 
publick  Shelter,  2  J.  a  Day  ;  for  every  Dofler 
I  d.  a  Day  -,  for  every  Cart-load  drawn  with  not 
above  three  Horfes  '^d.  z  Day  ;  with  more  Horfes 
A,d.  a  Day,  and  upon  refufal  to  pay  to  be  re- 
moved. Then  they  aver  that  thefe  Rates  are 
reafonable.  That  they  are  all  the  Rates  that 
are  paid  by  fuch  Market-people  to  the  Ufe  of 
the  City.  That  thefe  Rates  they  have  received 
fince  the  making  thefe  Ordinances.  That  diere 
is  no  other  Ordinance  for  raifing  Monies  for 
fuch  Provifions  expofed  to  Sale  in  their  Markets 
in  any  manner  made. 

To  this  Rejoinder  Mr.  Attorney  hath  fur-re- 
joined, and  taken  it  by  Proteftation,  That  the 
City  were  not  feized  of  the  Markets,  nor  at  their 
own  Cofts  provided  Stalls  and  other  Accommo- 
dations ;  and  that  the  Rates  by  the  Ordinance 
appointed  were  not  reafonable.  For  Plea  fets 
forth  an  Aft  of  Parliarhent  made  22  Car.  2. 
enafting,  nat  to  the  end  apt  and  convenient 
Places  within  the  City  jhould  he  put  out  for  Build- 
ings, and  keeping  the  Markets;  and  that  the  Royal 
Exchange,  Old  Baily,  a7td  common  Gaols  and 
Prifons  within  the  City  JJjould  be  made  more  commo- 
dious ;  for  the  enabling  theCity  to  do  thefe  Things, 
they  ftiould  have  a  Duty  out  of  Coals  imported 
betwixt  May  1670,  and  Mich.  1687.  into  the 
Port  of  London  12  d.  per  Chaldron  ;  which  Duty 
they  have  accordingly  received,  amounting  to 
a  great  Sum,  and  notwithftanding  that  Duty, 
without  Tide  or  Right,  the  Defendants  made  the 
By-law  for  their  private  Gain,  abfq;  hoc,  that  the 
Mayor,  and  Commonalty,  and  Citizens,  have 
rime  out  of  Mind  had,  or  accuftomed  to  have 
Tolneta,  ratas,  five  denariorum  fummas  per  ipfos 
Majorem,  Communitatem,  ac  Cives  Civttatis  pra- 
di£i''  fuperius  fuppofif  fore  per  prafat'  legejn  five 
ordinationem  pradi5i'  affeff.  i3  in  certitudinem  re- 
duB*  prout  per  placitutn  fuperius  rejungend'  fup- 
ponitur. 

The  Defendants  they  rebut,  and  fay,  diat  they 
have  always  had  reafonable  Tolls,  Rates,  or 
Sums  of  Money  of  all  Perfons  coming  to  their 
Markets  to  fell  their  Provifions,  for  their  Stalls 
and  Accommodations  :  Et  de  hoc  ponit  fe  fuper 
patriam :  the  Attorney  demurs.  Upon  his  Plead- 
ings the  Queftions  are.  Whether  the  Matters  al- 
ledged by  the  Defendants,  in  Juftification  of  the 
Ordinance,  or  By-law,  be  a  good  Juftification  in 
Law,  or  not  ?  If  it  be,  Mr.  Attorney  in  his  Sur- 
rejoinder hath  given  no  Anfwer  to  it  at  all  •,  he 
hath  neidier  confefled  it,  nor  denied  it.  The  Re- 
joinder faith,  that  the  Defendants  are,  and  al- 
ways have  been  feized  of  the  Markets  in  Fee. 
That  they  at  their  Charge  provided  Market- 
places, Stalls,  Standings,  and  Officers  for  the 
Accommodations  of  the  Markets,  and  cleanfing 
them.  That  for  defraying  thofe  Charges  they 
have  always  had  divers  reafonable  Tolls  and 
Rates  for  Standings  and  other  Accommodations. 
That  the  Common  Council  have,  as  often  as  ex- 
pedient, always  made  Ordinances  for  regulating 
thofe  Markets,  and  for  afleffing  and  reducing  to 
certainty  reafonable  Tolls,  Rates,  and  Sums  of 
Money  to  be  paid  by  the  Market-people  for  their 
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Accommodations.  That  according  to  this  Cu- 
ftom,  they  made  the  Ordinance  and  By-law. 
Mr.  Attorney  in  his  Sur-rejoinder  hath  not  de- 
nied any  Part  of  this;  but  offers  a  Triverfe  to 
that  which  is  no  where  alledged  or  fuppofed.  It 
is  never  pretended  that  the  City  have  had  time 
out  of  Mind  the  very  Tolls  and  Sums  of  Money 
for  Toll  afleffed  by  the  Ordinance.  There  is 
not  a  Word  in  the  Rejoinder  to  that  Purpofc,  but 
to  the  contrary  ;  (viz.)  That  they  in  their  Re- 
joinder claim  a  Power  by  Ordinance  of  Common 
Council  to  afiefs  and  fet  the  Rates  of  thefe  Tolls 
and  Payments,  as  often  as  and  when  to  them  fhall 
feem  expedient.  It  is  admitted  in  the  Rejoinderi 
that  thefe  Sums  were  not  time  out  of  mind,  only 
they  had  Power  to  fqt,  afTefs,  and  afcertain,  as 
often  as  expedient.  Therefore  when  Mr.  Attor- 
ney traverfeth  our  having  time  out  of  Mind  the 
Tolls,  Rates,  and  Sums  of  Money  by  the  Ordi- 
nance aflefled,  and  in  certitutT  redu£i'  this  is  plain, 
befides  any  thing  claimed  or  pretended  unto,  if 
he  had  intended  to  traverfe  what  we  have  alledged, 
that  we  have  had  time  out  of  Mind  divers 
reafonable  Tolls  and  Sums  of  Money  for  Stalls 
and  Accommodations :  Or  if  he  would  have 
traverfed  the  Inftance  alledged  for  the  Common 
Council  aflefTing  thofe  Tolls,  as  often  as  ex- 
pedient, that  was  plain  and  eafy  to  do  ;  but 
that  he  hath  not  done  :  He  hath  only  traverfed 
whether  the  Tolls,  Rates,  and  Sums  of  Money, 
by  the  Ordinance  afleffed,  and  reduced  into  Cer- 
tainty, have  been  time  out  of  Mind.  This  is 
the  proper  Senfe  of  his  Traverfe,  but  if  doubt- 
ful in  its  Senfe,  his  Traverfe  is  nought  for  that 
Caufe  -,  for  dubious  Words  can  make  no  Iffue  for 
the  Jury  to  try,  elfe  Men  Jhould  be  tricked 
and  enfnared  by  doubtful  Words  to  pervert 
Right.  So  that  if  the  Matter  alledged  in  the 
Record  be  fufficient  in  Law  to  juftify  the  mak- 
ing this  Ordinance  or  By-law,  then  what  is  done 
therein  by  the  Aft  of  Common  Council  is  law- 
fully and  rightfully  done,  and  no  Forfeiture.  I 
do  agree,  that  for  a  Lord  of  a  Market  to  pre- 
fcribe  to  have  a  Toll  uncertain,  and  as  often  as 
expedient,  to  afcertain  it,  is  no  good  Prefcription. 
But  that  is  not  our  Cafe  ;  I  do  diftinguifh  be- 
twixt that  and  this  Cafe  :  Where  there  is  by  Cu- 
ilom,  confirmed  by  Afts  of  Parliament  ( for 
I  (hall  fhew  that  they  are  Afts  of  Parliament, 
notwithftanding  what  hath  been  objefted  againft 
them  J  a  Power  and  Authority  veiled  in  the  Lord 
Mayor,  Aldermen,  and  Common  Council,  to 
regulate  and  order  the  People,  Trades,  and 
Markets  in  the  City,  and  the  Places,  and  Con- 
veniencies,  and  Officers,  from  time  to  time,  and 
confequently  to  regulate  and  afcertain  the  Tolls  or 
Rates  to  be  paid  by  the  Market-people,  to  pre- 
vent Extortion  and  Diforders ;  that  fuch  Cuftom 
is  legal.  The  Chamberlain  of  Londoit's  Cafe : 
An  Ordinance  that  no  broad  Cloth  fhall  be  fold 
in  the  City,  before  it  be  brought  to  Blackwell- 
Hall  to  be  fearched,  and  a  Penny  for  every  Cloth 
to  be  paid  for  Hallage,  under  pain  of  for- 
feiting 6  J.  8  i/.  a  Cloth,  to  be  recovered  in  the 
City  Courts,  Rep.  5.  69.  Though  objecSled  that 
this  was  an  Impofition  of  payment  of  Money  up- 
on the  King's  Subjedls,  yet  adjudged  good,  and 
a  Procedendo  granted. 

An  Ordinance  that  no  Unfreeman  fhall  ufe 
a  Trade  in  London.,  adjudged  good.  City  of  Lon- 
don'^ C^yd-,  Rep.  8./0/.  I.  A  multitude  of  Or- 
dinances they  have  for  regulating  all  manner  of 
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Trades,  and  of  Rates  and  Prices  -,  and  as  much 
reafon  there  is  to  objeft  againft  them,  as  this 
Ordinance,  or  the  Cuftom  in  this  Cafe  :  But  the 
City  of  London  have  a  Government  and  Power 
of  making  Ordinances,  for  governing  and  regu- 
lating Trades,  buying  and  felling  within  the  Ci- 
ty, placed  in  the  Common  Council,  and  con- 
firmed by  Aft  of  Parliament  •,  and  therefore  not 
like  the  Cafe  of  any  private  Lord  of  a  Market. 
But  it  is  true,  their  Ordinances  muft  not  be 
unreaforlable.  The  Payments  that  are  impofed 
by  this  Ordinance,  are  only  impofed  upon  thofe 
that  are  under  fhelter  •,  it  is  reafon  a  Recom- 
pence  fhould  be  paid,  and  there  is  no  Unrea- 
fonablenefs  or  Injuftice  appears  in  the  Ordinance, 
but  a  reafonable  Recompence.  But  the  Cuftom 
or  Power  of  the  Common  Council  is  not  denied, 
as  I  take  it  :  For  they  have  not  denied  the 
Power  to  regulate  and  afcertain  the  Tolls  or 
Sums  of  Money  alledged  to  be  in  the  Common 
Council ;  if  they  had,  that  muft  have  been  tried  ; 
Nor  have  they  denied  the  Rates  fet  to  be  rea- 
fonable. So  that  I  think,  as  to  this  Matter  we 
have  well  intided  our  felves,  and  juftified  our 
making  our  By-law,  and  taking  the  Tolls  or 
Rates  thereby  appointed  -,  and  nothing  in  the 
Surrejoinder  againft  us  to  the  contrary  is  objefted. 
But  for  confirming  and  making  good  our  Cu- 
ftoms,  in  the  Plea,  there  are  three  Afts  of  Par- 
liament pleaded, 

1.  Magna  Chart di 

2.  Stat.  I.  £.3. 

3.  Stat.  7.  R.  2. 

The  King's  Counfel  have  not  denied  Magna, 
Chart  a  to  be  a  Statute,  but  have  denied  the  other 
two  to  be  Statutes,  or  Afts  of  Parliament ;  and 
the  Reafbns  given  by  them  are  : 

Becaufe  not  in  Print,  nor  Roll  of  it  to  be 
found  •,  or  becaufe  no  body  knows  where  to 
find  it. 

As  to  the  firft,  Private  Afts  of  Parliament  do 
not  ufe  to  be  printed,   few  are. 

As  to  thefecond,  Suppofe  there  were  no  Roll  to 
be  found,  doth  this  after  fo  long  a  time  conclude 
there  was  none  fuch,  efpecially  fince  Mr.  Solicitor 
was  pleafed  to  acknowledge  that  there  are  no  Par- 
liament Rolls  of  E.  3.  till  4  £.  3  ?  It  is  true  that 
almoft  all  the  Parliament  Rolls  of  //.  3.  E.  i.  E.  2. 
and  till  4  £.  3.  are  indeed  loft.  But  befides, 
in  thofe  Days  publick  Afts  were  not  only  entred 
upon  the  Parliament  Rolls,  but  from  thence  tran- 
fcribed,  and  fent  under  the  Great  Seal  to  be  pub- 
lifhed  by  the  Sheriffs  of  the  Counties,  in  the  Cities 
and  Boroughs,  and  alfo  by  Writ  to  the  Courts  in 
IVeJtininfter-hall  to  be  there  entred  and  recorded, 
of  which  there  are  many  found,  efpecially  in  the 
Exchequer ;  and  hence  came  the  Rule  in  Law, 
that  Judges,  ex  Officio,  are  bound  to  take  notice  of 
general  Afts  of  Parliament  :  But  for  private  Afts 
they  were  put  under  the  Great  Seal,  and  the  Par- 
ties interefted  had  the  fame  to  produce.  But  that 
thefe  in  this  Cafe  fliould  be  queftioned  to  be  Afts, 
is  ftrange. 

But  to  prove  them  Afts:  As  to  the  Aft  i  E.  3. 

(i.j  We  have  pleaded  it  under  the  Great  Seal 
of  King  E.  3.  that  made  it  with  z  profert  hie  in 
Cur  and  fhewn  it  with  our  Plea  as  we  ought  j 
and  this  is  Evidence  fufRcient  of  it  felf.  It  the 
fame,  produced  under  the  Great  Seal  put  to  it 
when  made,  be  not  fufficient  Evidence  to  fatisfy, 
what  can  be  ? 

(2.)  But  in  this  Cafe  it  is  enrolled  upon  Record 
5  O  2  alfo. 
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alfo,  /w/^?*  pl^cita  Corona:  penes  Camerar'ios  in 
Scaccario  ;  it  is  enrolled  there,  Trin.  i.  E.^.  r. 
61,  62. 

But  perhaps  it  may  be  objefted  alfo.  That 
this  was  no  Adt  of  Parliament,  but  only  a  Grant 
or  Patent  in  Parliament  -,  becaufe  it  is  that  the 
Kino-  de  afaifu  Pralator'  Comitu  Baron"  ac  totius 
Comtnuniiat'  regni  in  prafenti  Parliamento. 

lanfwer,  that  Afts  of  Parliament  obferve  not  any 
certain  Form.  In  the  Cafe  of  the  Earldom  of 
Ox/on/ exprefiy,  Jones  lo^.  that  there  was  variety 
in  penning  Afts  of  Parliament  in  ancient  time, 
Bomiiius  Rex  per  Confiliutn  fidelium  fubditor  fuor" 
jlatidt,  and  other  Forms  there,  are  yet  good  Adts. 
But  that  they  were  anciendy  in  form  of  Patents 
or  Grants  in  Parliament,  Magna  Cbarta,  C.  i.  is 
in  form  of  a  Charter  or  Grant.  The  form  of  the 
Aft  of  Parliament,  n  £.3.  Princes  Cafe,  R.  8. 
fol.  8.  for  creating  the  Prince,  Prince  of  Wales, 
begins,  Edwardns  Dei  gratia,  &c.  in  form  of  Pa- 
tent, and  \^De  commnni  ajfenfu  &  confilio  Prcslator^ 
Comitu  Baron'  i3  aliorum  de  concilia  nojlro  in  pra:- 
fenti  Parliamento,  and  adjudged  a  good  Aft  of 
Parliament ;  and  the  Authorities  and  Reafons  to 
prove  it  an  Aft  of  Parliament  are  fol.  18,  19,  20. 
fo  full,  that  it  might  be  thought  that  this  Objec- 
tion would  never  have  been  made :  And  that 
this  is  in  the  fame  Form  that  all  the  reft  of  the 
Afts  of  this  very  Parliament  of  the  i  £.  3. 
Memb.  17.  are,  appears  by  the  Patent  Roll  of 
the  fame  Parliament.  A  Charter  granted  by  the 
King  de  ajfenfu  Pralator'  Comitu'  Baron'  Cominunif 
Regni  in  Parliamento  apud  Wejlni  to  enable  the 
City  to  apprehend  Felons  in  Southwark.  An  Aft 
in  the  fame  Form,  for  the  annulling  the  Convic- 
tion of  Treafon,  that  was  againft  Roger  Morti- 
mer, in  the  time  of  E.  2.  Rot.  Clauf.  i  -E.  3. 
An  Exemplification  then  enrred  of  an  Aft 
made  in  the  fame  Form,  in  the  fame  Parliament, 
for  the  annulling  the  Attainder  of  "Thomas  Earl  of 
Lancafter,  attainted  tempore  E.  2.  Rot.  Pat.  2  E. 
3.  P.S.  I.  M.  i;».  Divers  other  Afts  of  Parlia- 
ment in  the  fame  Form  made  i  £.3.  for  annul- 
ling divers  other  Attainders  that  were  tempore  E. 
2.  So  that  as  to  this  Aft  of  Parliament  i  £.  3. 
I  think  the  Objeftions  are  anfwered,  and  that  it 
is  an  Aft,  as  pleaded.  Rot.  Pat.  2  E.  3.  P.  S.  2. 
M.  II.  Infl.  2.5  27,  639. 

And  as  to  the  other  Aft  7  R,  2.  that  that  is 
no  Aft  of  Parliament,  only  a  Prayer  of  the  Com- 
mons, that  there  might  be  a  Patent  granted  to  the 
City,  confirming  their  Liberties,  licet  ufi  vel  abufi 
fuerint  ;  and  the  Anfwer  was,  Le  Roy  le  veult. 

They  objeft  for  Reafons  againft  that  being 
an  Adt    of   Parliament, 

Firjf,  that    it  wants  the  Aflent  of  the  Lords. 

Second!}',  It  is  only  a  Prayer  of  the  Commons  to 
have  their  Liberties  confirmed,  and  the  King's  An- 
fwer Le  Roy  le  veult,  but  nothing  done  to  confirm  it. 

As  to  the  firft  Objeftion,  fuppofing  it  true 
that  there  is  no  mention  made  of  the  Affent  of 
the  Lords,  yet  the  Aft  is  a  good  Aft. 

!.)  It  appears  to  be  in  Parliament  ad  inflan- 
tiam  £5?  requifitionon  Commmitai*  Regni  nojiri  in 
prcefenti  Parliamento. 

■  2. ;  The  Anfwer  in  Parliament,  that  is 
given  by  the  King  to  the  making  all  Laws, 
is   given  to  this,  Le  Roy  le  veult. 

3-)  And  next,  it  is  admitted  to  be  upon 
the  Parliament  Roll,  7  R.  2.  Num.  27.  I  have 
before  lliid,  that  Afts  of  Parliament  are  not  in 
any  certam  Form  ;  fometimes  entred  as  Char- 


ters or  Grants,  fometimes  as  Articles,  fometimes 
and  frequendy  as  Petitions ;  the  Books  I  have 
already  cited  prove  it.  But  according  to  the 
Courfe  of  Parliaments,  let  it  be  in  what  Form 
it  will,  let  it  begin  in  which  Houfe  it  will, 
yet  it  muft  go  through  both  the  Houfes  of 
Parliament,  before  it  can  come  to  the  King 
for  his  Royal  Affent.  If  either  Houfe  rejefts 
or  refufeth,  there  it  ends,  it  comes  not  to 
the  King  ;  nor  is  the  Royal  Affent  in  thefe 
great  operative  Words,  Le  Roy  le  veult,  in 
Parliament  given  to  any  thing,  but  what 
the  whole  Parliament  have  aflented  and  agreed 
unto.  So  that  this  is  an  Objeftion  grounded 
upon  a  Reafon  contrary  to  all  the  Courfe  of 
Parliaments,  which  Ihews  that  the  Lords  Affent 
was  to  it,  though  not  mentioned.  Selden's  Mare 
Clauf.  249.  gives  a  full  Refolution  herein  :  Cer- 
tijfimum  ejl,  faith  he,  that  according  to  Cuftom 
no  Anfwer  is  given,  either  by  the  King,  or  in 
the  King's  Name,  to  any  Parliamentary  Bills, 
before  that  the  Bill,  whether  it  be  brought  in 
firft  by  the  Lords,  or  by  the  Commons,  hath 
paffed  both  Houfes,  as  it  is  known  to  all  that 
are  verfed  in  the  Affairs  and  Records  of  Par- 
liament. And  in  the  Prince's  Cafe  before  cited, 
there  the  Aft  is  faid  to  be  de  AJjenfu  £5?  Confd' 
of  the  Lords,  but  doth  not  name  the  Commons ; 
And  this  anfwers  the  other  Reafon  alfo,  viz. 
That  it  fhould  only  be  a  Prayer  and  Petition  al- 
fo, to  have  a  Charter  of  Confirmation  granted : 
For  fince  the  Forms  are  in  riianner  of  Petitions, 
fince  the  Royal  Affent  or  Words,  Le  Roy  le 
veult,  is  never  put  to  any  Bills  in  Parliament,  but 
fuch  as  are  thereby  made  and  paffed  into  Laws, 
the  giving  the  Royal  Affent  is  fufficient  in  this 
Cafe  to  prove  it  a  Law.  But  for  further  Evidence, 
we  have  it  under  the  great  Seal  of  King 
R.  2.  thus  penned  :  jid  inflantiam  &"  requifitionem 
Communii'  Regni  tioflri  Angr  in  prtsfenti  Parliamen- 
to nojlro,  pro  majori  ^iete  &  Pace  inter  Legeos 
twjlros  focendis,  £5?  pro  bono  publico  de  ajfenfu  Pra- 
latorum,  Dominor"  Procerum,  &  Magnat'  nobis  in 
eodem  Parliamento  affiflehtium,  &c.  So  thathercj 
by  it  is  fully  proved,  and  fhewn,  that  though 
the  Affent  of  the  Lords  be  not  mentioned  in 
the  Copy,  yet  that  it  was  had,  and  under  the 
great  Seal  of  R.  2,  it  fo  appears.  We  have  alfo, 
in  our  Book  of  the  Afts  of  that  time  in  the  Ci- 
ty, the  Proclamation  made  upon  the  firft  pro- 
mulging  this  Aft,  in  the  time  of  Sir  Nicholas 
Brember,  Lord  Mayor,  Lib.  H.f.  i6g.  a  i£  b. 
and  therein  it  is  alfo  entred  in  the  fame  Words, 
as  before,  under  the  great  Seal  oi  R.Q..  de  aj- 
fenfu Pnslator',  (jfc.  Next,  our  Books  and  conti- 
nual Praftice  ever  fince.  It  is  true,  that  in  the 
7  H.  6.  fol.  I.  when  it  is  faid,  that  the  Cuftoms 
of  London  were  confirmed  by  Statute,  Latere 
v/hat  Statute  ;  but  it  is  not  there  made  a  Slucere 
whether  this  were  a  Statute  •,  Inflit.  4.  250. 
Rep.  5.  63.  R(p.  8.  162.  all  fay  that  the  Cuftoms 
of  London  are  confirmed  by  Parliament,  7  R.  2. 
Juftice  Jones  283.  hath  it  verbatim  out  of  the 
Parliament  Roll.  The  conftant  Courfe  of  Plead- 
ing the  Cuftoms  of  London  is  to  plead  a 
Confirmation  of  them  by  this  Aft  of  Parliament : 
So  that  as  to  this  Point  there  is  not  any  one  Book 
or  Opinion,  before  this  Day,  in  fiivour  of  what 
is  affirmed,  that  thefe  are  not  Afts  of  Parlia- 
ment ;  and  our  Plea  ftands  good  in  Law,  and 
the  Ordinance,  and  By-law,  and  Cuftom  is  good, 
and  then  no  Forfeiture  thereby. 

But 
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But  fuppofe,  and  admit,  that  this  By-law 
be  the  Adt  of  the  Corporation,  and  not  good  and 
fufficient  in  Law,  nor  in  Law  juflifiable,  i^id 
fequitur  ?  Then  it  is  void  in  Law.  Then  if  it  be 
void  in  Law,  how  can  it  make  a  Forfeiture  ? 
Suppofe  a  Lefiee  for  Years,  or  for  Life,  makes  a 
Feoffment,  but  it  is  not  duly  executed  for  want 
of  Livery  and  Seifin,  by  which  it  is  void  in  Law, 
can  this  make  a  Forfeiture  of  the  Eftate  of  the 
Leffee  ?  Suppofe  a  Corporation  'Tenant  pur  auler 
vie  makes  a  Feoffment,  which  is  void  for  want  of 
Livery  duly  made,  will  this  forfeit  their  Ellate  ? 
A  void  Adi  fhall  not  deftroy  or  forfeit  a  prece- 
dent Eftate.  A  Parfon,  that  hath  a  former  Bene- 
fice, accepts  a  fecond  Benefice  incompatible,  was 
inftituted  and  indudted,  but  did  not  read  the  Ar- 
ticles, his  firftBenefice  was  not  forfeit  or  void  hereby, 
becaufe  by  the  Statute  the  not  reading  his  Articles 
had  made  his  Inftitution  and  Induftion  void.  D;y- 
er'^jy.b  So  that  then  whether  this  By-law  or  Ordi- 
nance were  good  or  void  in  Law,  perhaps  is  not 
much  material  ;  it  cannot  make  any  Forfeiture 
of  the  Corporation,  it  can  have  no  fuch  effect ; 
for  if  it  be  a  good  and  lawful  By-law,  no  For- 
feiture can  be  tor  doing  a  good  and  lawful  Aft. 
If  the  Ordinance  be  not  warrantable  by  Law, 
then  it  is  void  in  Law  •,  if  void  in  Law,  a  void 
Aft  can  make  no  Forfeiture. 

But  you  received,  fay  they,  and  exafted  from 
theKing'sSubjeftsSums  of  Money  by  thisOrdinance. 

I  anfwer,  Suppofe  we  did,  and  that  we  had 
no  Ri'^ht  to  have  this  Money  ;  if  an  Officer,  by 
colour  of  his  Office,  receive  more  than  is  due, 
it  is  Extortion,  and  a  Crime  punifliable:  B ut if aPer- 
fon,  that  isno  Officer,  take  Money  that  is  not  due,  or 
more  than  is  his  due,  the  Parties  injured  have  their 
Remedies  by  Aft  ion  j  but  this  is  no  Crime  for  which 
any  Forfeiture  or  Penalty  is  incurred  by  the  Perfon 
that  fo  takes  or  receives  the  Money.  Suppofe  a  Lord 


publifhing  it  ;  in  the  Replication  'tis  alledged. 
That  the  Parliament  the  loth  oi  January  was  pro- 
rogued to  the  7.0th  of  Januar-j.     That  the  13/6 
of  Januavy  the  Mayor,  Commonalty,   and  Citi- 
zens of  London.,  in  their  Common  Council  af- 
fembled,  maliliofe,  advifate,  &  feditiofe,  took  up- 
on them  ad  judicand'  i^  cenfend'  the  King,  and  the 
Prorogation  of  the  Parliament   by   the  King  fo 
made  ;  and  that  the  Mayor,    and  Commonalty, 
and  Citizens  of  London.,  fo  in  the  faid  Common 
Council  affembled,  did  give  their  Votes  and  Or- 
der, that  a  Petition,  in  the  Name  of  the  Mayor, 
Aldermen,  and  Commons  of  the  City  of  Lon- 
don, in  Common  Council  afl'embled,  fhould  be 
exhibited  to  the  King.     In  which  Petition  it  was 
contained,  that  by  that  P-f-orogation  the  Profecu- 
tion  of  the  publick  Juftice  of  the  Kingdom,  and 
the  making  neceflary  Provifions  for  the  Prefer- 
vation  of  the  King,   and  his  Proteftant  Subjefts, 
had  received  Interruption.     And  that  the  Mayor, 
Commonalty,  and  Citizens  of  London,  in  Com- 
mon   Council,   as    aforefaid,    afiembled,    mali- 
cioufly,  and  feditioufly,  to  the  intent  the   fame 
ffiould  be  difperfed  among  the  King's  Subjefts, 
and  to  caufe  an  Opinion  that  the  King  obftrufted 
the  publick  Juftice,  and  to  ftir  up   Hatred  and 
Diflike  againft  the  King's  Perfon   and  Govern- 
ment, did  order  the  faid  Petition  to  be  printed, 
and  afterwards  they  did  print  it,  and  caufed  it  to 
be  publifhed. 

The  Defendants  in  their  Rejoinder  to  this 
Breach  fet  forth  and  alledge,  That  there  was  a 
Plot  againft  the  Life  of  the  King,  the  Govern- 
ment, and  the  Proteftant  Religion  ;  and  fet  forth 
all  the  Proceedings  upon  it,  the  Attainders  and 
Impeachments  of  the  Lords  in  the  Tower  in 
Parliament  depending,  the  Proclamations  decla- 
ring the  Dangers  by  this  Plot,  that  they  could 
not  otherwife  in  human  Reafon   be  prevented. 


of  a  Manor  exaft  or  take  greater  Fines  or  Sums  of    but  by  the  Bleffing  of  God  upon  the  Confultari 


Money  from  his  Copyholders  or  Tenants,  than  he 
ought,  they  have  their  Remedies  by  Aftions  a- 
gainft  thofe  that  receive  ;  fo  if  a  Corporation 
receive  or  take  Money  fuppofed  to  be  due,  but 
in  truth  is  not,  how  can  this  forfeit  any  thing  ? 

But  you  took  upon  you,  fay  they,  a  Power 
and  Authority  to  tax  the  King's  People,  and  to 
take  and  receive  the  Money  fo  taxed. 

I  anfwer.  This  is  bur  the  fame  thing,  only  put 
into  greater  Words.  It  is  ftill  but  the  making  of 
an'.unlawful  By-law,  and  thereby  appointing  Money 
to  be  paid  which  ought  not,  or  more  than  fhould 
be  ;  and  as  to  the  turning  of  it,  or  expreffing  it  in 
ftately  Words,  of  taking  upon  you,  or  ufurping 
Authority  to  impofe  upon,  and  tax  the  King's 
People  •,  whofoever  doth  any  Aft  or  Thing,  he 
takes  upon  him,  and  doth  alio  execute  the  Power 
and  Authority  of  doing  that  Aft  or  Thing,  which 
is  comprehended  in  the  Thing  done.  The  mak- 
ing a  By-law,  or  Ordinance,  whereby  more  is 
ordered  to  be  paid  than  ought,  or  Money  ap- 
pointed to  be  paid  where  none  is  due,  is  ftill  all 
the  Faft  and  Thing  done  ;  and   if  that  make  no 


ons  and  Endeavours  of  that  great  Council  the 
Parliament,  and  commanding  a  General  Faft  to 
be  kept  in  London  the  ^^d  of  Decemher,  and  that 
it  was  kept   accordingly.     The  Proceedings  in 
the  Parliament  towards  the  Trial  of  the  Lords, 
and  preparing  Bills  to  be  enafted  into  Laws,  for 
Prefervation  of  the  King  and  his  Subjefts  againft 
thefe  Plots  and  Confpiracies.     That  divers  of  the 
Citizens,  loyal  Subjefts,    being  much  affrighted, 
and  troubled  in  their  Minds,  with  the  apprehen- 
fion  of  thefe  Dangers,  did  exhibit  their  Petition 
to  Sir  Patience  Ward,  then  Lord  Mayor,  and  the 
Aldermen,  and  Commons  in  Common  Council 
then  afiembled,  containing  their  Fears,  and  Ap- 
prehenfions,    and  Expeftations,    from  the  King 
and  that  Parliament ;  did  petition,  that  the  Com- 
mon Council  would  petition  for   the   fitting  of 
that  Parliament,    at  that  time  prorogued.     And 
thereupon  the  Mayor   and   Aldermen  (  naming 
them  ;  and  Commons  in  Connmon  Council  af- 
fembled,  from   tlieir  Hearts  truly  loyal  to    the 
King,  and  for  the  Satisfaftion  of  the  Citizens, 
who  had  exhibited  that  Petition,    and  of  intent 


Forfeiture  of  the  Corporation,  or  Crime  punilh-  to  preferve  the  Perfon  of  the  King,  and  his  Go- 
able  by  Indiftment  or  Information,  except  only  vernment,  did  give  their  Votes,  and  order  a  Pe- 
as the  Statute  19H.  7.  c.  7.  which  I  fliall  here-  tition  fhould  be  exliibited  to  the  King  in  the 
after  mention,  hath  appointed  for  Forfeiture  of  Name  of  the  Mayor,  Aldermen,  and  Commons 
40  J.  the  taking  or  ufurping  the  Power  to  do  it,  in  Common  Council  affembled,  and  fet  forth  the 


cannot  be  more,  or  efieft  more,  than  the  doing 
the  thing  which  comprehends  it. 

2.  As  to  the  other  Caufe  alledged   in  the  Re- 
plication for  Forfeiture,  the  Petition,  printing,  and 


Petition  in  the  Name  of  the  Mayor,  Aldermen, 
and  Commons  in  Common  Council  afiembled  in 
hec  verba  :  Wherein  among  other  things  ic  is 
contained.  That  they  were  extremely  furpnfed 
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the  like  Words  as  in  this  Petition  :  What  would 
the  Court  have  judged  of  it  ?  are  not  the  Cafes 
much  the  fame  ?  If  they  are,  there  will  be  no 
diftinftion  of  Perfons  in  Judgment  •,  I  am  fure 
there  ought  not.  Perhaps  when  this  Petition 
was  made,  there  might  be  too  much  Heat  in  the 
Minds  of  Men  ;  and  it  is  true,  that  Heat  in- 
creafeth  Heat,  and  Fire  kindles  Fire  5  it  is  time 
for  all  forts  to  grow  cool  and  temperate,  and  to 
weigh  and  confider- we  are,  or  fhould  be,  confi- 
dering  Men.  This  Petition  was  made  ISIemtne 
contradicente,  and  undoubtedly  among  fuch  a 
Number  as  the  Common  Council,  there  muft  be 
Men  of  variety  of  Tempers  and  Difpofitions  : 
But  for  the  greateft  number  of  the  Aldermen, 
and  Common  Council,  think  of  them  •,  we  know 
the  Men,  many  of  them  •,  can  we  imagine,  that 
they  had  either  the  leaft  ill  thought  or  meaning 
towards  the  King,  his  Perfon,  or  Governmenr, 
in  this  Petition,  or  the  printing  it  ?  And  as  for 
the  printing  it,  that,  my  Lord,  fcands  upon  the 
fame  Reafons  and  Grounds  :  For  if  there  be  no- 
thing ill  or  unlawful  in  it  contained,  then  the 
printing  and  publifhing  of  that  which  contains 
nothing  ill  or  unlawful,  is  not,  as  I  conceive,  ill 
or  unlawful.  Printing  is  but  a  more  expeditious 
way  of  Writing,  and  is  good  or  bad  as  the  mat- 
ter printed  is  good  or  bad.  The  Defendants  in 
their  Rejoinder  have  ict  forth  their  whole  Cafe, 
the  Rtafons  and  Grounds  of  what  the  Common 
Council  did,  and  the  manner  and  intent  of  their 
doing  it  ;  all  which  Fadt  cannot  be  denied  to  be 
true,  but  is  now  confefied  by  the  Demurrer.  It 
hath  not,  nor  can  be  faid,  but  it  is  well  pleaded, 
and  might  have  been  traverfed  and  denied,  if  not 
true  :  But  it  is  confeffed  by  the  Demurrer  to  be 
true,  and  therefore  that  muft  be  taken  to  be  the 
Faft,  and  not  as  alledged  in  the  Replication, 
and  then  fo  taken,  I  fubmit  it  to  your  Judg- 
ment. 

3.  But  the  next  thing  confiderable  is.  Whe- 
ther, fuppofing  and  admitting,  that  if  done  by 
the  Body  Politick,  it  had  been  a  Mifcarriage  or 
a  Crime,  whether  not  being  done  by  the  Body 
Politick,  nor  under  the  Common  Seal,  but  by 
Common  Council,  whether  thereby  the  Being 
of  the  Corporation  fhall  be  forfeit  ? 

A  Common  Council  in   Corporations  is  gene- 
rally  a  feled  Number  of  the  Body    corporate, 
conftituted  to  advife  and  aflift  the  Corporation 
in  their  ordinary  Affairs  and  Bufmefs.     There  is 
no  certain  Rule  nor  Meafure  of    their    Power, 
wherein  all  the  Common  Councils  agree.  In  fome 
Corporations  the  Common  Council  have  greater 
Authority,  in  fome  lels,  according  to  the  feve- 
ral  Authorities  by  the  refpedlive  Charters  where 
the  Corporations  are  by  Charters  ;  or  by  Cuftom 
or  Ufage,  where  die  Corporations  are  by  Pre- 
fcription:    But  in  all  they  are  a  fubfervient  Num- 
ber of  Men,  conftituted  and  authorized  for  par- 
ticular Ends  and  Purpofes.     And  in  this  Cafe  I 
think  the  Court  can  take  Notice  of  the  Common 
Council  no  otherwife  than  upon  the  Record  they 
appear  to  be.     The  Replication  doth  not  fay  what 
they  are,  but  would  go  in  the  Dark,  by  Inten- 
tion and  Prefumption,  the  beft  Way  and  Method 
to  arbitrary  Determination.     The  Rejoinder  faith, 
that  the  Citizens  and  Freemen  are  a  great  Num- 
ber, Fifty  thoufand,  and  more.     That  there  hath 
been  time  out  of  Mind  a  Common  Council,  con- 
fifting  of  the  Mayor   and   Aldermen,    for  the 
time  being,  and  of  certaia  Freemen,  not  exceed- 
ing: 
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at  the  late  Prorogation,  whereby  the  Profecuti- 
on  of  the  publick  Juftice  of  the  Kingdom,  and 
the  making  Provifions  neceflary  for  preferving  the 
King's  Perfon,  and  his  Proteftant  Subjeds,  re- 
ceived Interruption.     And  did  farther  agree  and 
order,  that  that  Petition,  after  it  had  been  pre- 
fented,  ftiould   be  printed,  which  was  fo  ordered 
■with  intent,  that   falfe  Reports  concerning   the 
Petition  might  be  prevented  ;  the  Enemies  of  the 
King,  and  the  Confpirators,  from  proceeding  in 
the   Confpiracy   deterred ;    the   Troubles  in   the 
Minds  of  the  Citizens  alleviated,  and  the  Citizens 
know  what  had  been  done  upon  their  Petition. 
That  the  Petition  was  delivered  to  the  King,  and 
afterwards  printed.     That  this  is  the  fame  Peti- 
tion and  Printing  in  the  Replication    mentioned 
abjq;  hoc,  that  any  Petition  of  Or  concerning  the 
Prorogation    of  the  Parliament  was  made,    or- 
dered, publifhed,  or  printed  in  any  other  manner 
than  they  have  alledged,    as  the  Attorney  Ge- 
neral fuppofeth.     To  this  part  of  the  Rejoinder 
Mr.  Attorney  hath  demurred  generally  by  the 
Demurrer,  the  Fadt  alledged  in  the  Replication 
is  admitted  to  be  true.     And  it  is  true,  that  there 
are  no  Words,  that  are  written  or  fpoken,  but 
are  fubjecSb  to  various  Conftruftions  :  But  I  take 
it  that  no  Words,    whether  written  or  fpoken, 
ought  to  be  taken  in   an  ill  fenfe,  if  they  may 
reafonably  be  taken  in  a  better,  ISfemo  ■pr&fum'i- 
tiir  ejj'e  malm  \  and    therefore   the  Words  muft 
ftand  as  they  are  penn'd.    And  having  firft  ex- 
prefled  their  Fears,  and  next  their  Hopes,  from 
the  King  and  Parliament's  Proceedings  in  Trial 
of  thofe  that  were  impeached,  and  making  Laws 
for  their  Security,  and  how  they  were  furprifed 
at  the  Prorogation,   then  they  fay.  That  by  that 
Prorogation,  the  Profecution  of  the  publick  Ju- 
ftice of  this  Kingdom,  and  the  making  neceflary 
Provifions  for  the  Prefervation  of  the  King  and 
his  Proteftant  Subjedts  had  received  Interruption. 
It  is  mentioned  only  as  a  Confequence  of  the  Pro- 
rogation, it  is  not  faid  or  exprefled  that  the  King 
did  interrupt ;  for  I  think  there  is  great  difference 
betwixt  the  one  fort  of  exprefllon  and  the  other. 
An  ill  Confequence  may  attend  a  good,  and  com- 
mendable, and  moft  neceflary  Aft  ;  but  no  Con- 
fequences  can  make  an  ill  Aft  good  ;  and  there- 
fore the  exprefling  the  Confequence    doth    not 
neceflarily  condemn  or  declare  the  Aft  to  be  an 
ill  Aft.     Suppofe  that  in   the  time  of  the  great 
Plague  a  Man   had  had  a   Suit  in  Weftminfter- 
Hall,  wherein  all  his  Eftate  had  been  concerned, 
and  had  faid  or  writ,  that  by  the  Adjournment 
of  the  Terms  by  the  King,  the  Proceedings  of 
the  Courts  of  Juftice  in  his  Suit  had  received  an 
Interruption,  had  thefe  Words  been  puniftiable  ? 
TJie  Adjournment  was  then  the   moft  neceflary 
and  commendable  Aft  that  could  be  for  the  Pre- 
fervation  of  the   King's  Subjefts  in  that  raging 
Peftilence  ;  and  the  Aft  it  felf  being  fo  good  and 
neceflary,  though    there  were  fuch  Confequence 
as  to  that  particular  Suit,  the  writing  or  faying 
that  it  had  fuch  a  Confequence,    fuch  an  Inter- 
ruption, did  not,  I  conceive,   condemn,   judge, 
declare  or  exprefs  the  Aft  to  be  ill.     Suppofe  a 
Man  had  had  a  Bill  depending  in  that  Parliament, 
to  be  enafted  for  the  enabling    him  to  fell  his 
Land  to  pay  his  Debts,  to  free  him  from  a  Gaol : 
Or,  fuppofe  that  fome  one  of  the  Lords  impeach- 
ed in  that  Parliament  had  made  a  Petition  for  the 
Sitting  of  the   Parliament,  and  had  therein  ex- 
prefled as  a  Reafon  and  Ground  of  his  Petition, 
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ing  two  hundred  and  fifty,  annually  elefted  to 
ferve  as  Common  Council  Men,  and  are  called 
the  Commons  of  the  City.  That  time  out  of 
Mind  there  iiath  been  a  Cuftom,  that  the  May- 
or, Aldermen,  and  fuch  Citizens,  fo  elefted  to 
be  of  the  Common  Council,  according  to  Cu- 
ftom,  have  been  accuftomed  to  make  By-laws 
and  Ordinances,  for  the  better  Regulation  of 
the  publick  Markets,  for  appointing  Times  and 
Places,  and  affcfTing  and  reducing  into  Certainty 
reafonable  Tolls,  Rates,  and  Sums  of  Money, 
'payable  for  Stalls  and  Standings  in  the  Market. 
For  any  thing  appears  upon  the  Record,  this  is 
all  they  have  Power  to  do  :  Non  conftat  to  the 
Court  that  they  have  any  other  Power  or  Au- 
thority over  Lands,  Eftates,  or  any  thing  elfe. 
Next,  if  this  which  in  the  Rejoinder  is  alledged, 
of  the  Being  and  Power,  be  true,  and  fo  admit- 
ted, then  what  they  did  in  making  the  Ordi- 
nance, was  done  by  good  and  lav/ful  Power 
and  Authority,  and  then  can  be  no  OiTence  : 
But  if  to  make  the  Ordinance  be  an  Offence, 
and  an  unlawful  Ad:,  you  deny  the  Cuftom  to 
be  good,  and  fay,  the  Cuftom  is  void,  and 
againft  Law,  and  for  that  Reafon  the  Ordinance 
illegal.  Then  non  confiat  that  they  had  any 
Power  at  all  to  do  any  thing,  and  then  a  Com- 
mon Council  to  advife  without  Power  to  do  any 
Adl :  And  if  fo,  how  can  a  Parcel  or  Part  of 
a  Corporation,  not  authorifed  to  do  any  Aft, 
do  an  Aft  that  fhall  forfeit  ?  Suppofe  a  particu- 
lar Company,  as  the  Mercers,  had  done  this, 
could  this  be  a  Forfeiture  ?  But  if  to  avoid  this 
you  will  fay,  that  the  Court  fhall  take  No- 
tice of  the  Common  Council  of  London,  to  have 
the  Management  of  the  Bufinefs  of  the  Corpo- 
ration belonging  to  them  -,  this  I  think  the  Court 
cannot  do,  and  I  cannot  fee  how  polTibly  they 
can,  as  a  Court,  judicially  take  Notice  hereof. 
Suppofe  our  Queflion  had  been  concerning  ano- 
ther Corporation,  could  the  Court  then,  as  a 
Court,  judicially  have  taken  Notice  of  the  Power 
or  Authority  of  their  Common  Council  ?  Mr, 
Solicitor  in  his  Argument  held,  that  there  was 
no  Difference  betwixt  London  and  another  Cor- 
poration, except  that  London  was  the  biggeft. 
Then  put  the  Cafe  of  any  other  Corporation, 
could  the  Court  judicially  have  taken  Notice  of 
their  Power  or  Intereft,  without  having  it  fpe- 
cially  fet  forth  ?  Is  it  poffible  the  Court  can, 
fince  they  differ  one  from  the  other,  as  much 
as  their  Charters  or  Conftitutions  do  differ,  of 
which  there  is  hardly  to  be  found  two  in  Eng- 
land that  do  agree  in  their  Powers  ?  If  it  had 
been  of  another  Corporation,  of  Neceflity  the 
Conflitution  of  the  Common  Council  muft  have 
been  kx.  forth.  If  you  are  upon  a  By-law, 
made  by  any  other  than  the  Body  Politick  it 
felf,  muft  not  the  Power  and  Authority  of  thofe 
that  made  it  be  fhewn,  and  fet  forth  in  Plead- 
ing, in  any  Cafe  where  there  is  Occafion  to  ufe 
it  ?  How  otherwife  could  the  Court  judge  or  de- 
termine of  it?  So  that  taking  the  Law  to  be  as 
the  other  Side  faith,  that  London  differs  not  from 
any  other  Corporation ;  it  is  no  where  alledged 
in  the  Pleading,  that  they  have  Power  to  make 
By-laws,  for  the  ordering  and  governing  the  City, 
or  that  they  can  bind  all  the  Corporation  in 
Sale  or  Difpofition  of  their  Lands,  or  have  the 
Power  of  the  Common  Seal :  Therefore  when 
the  King's  Counfel  argue  from  thefe  Powers, 
their  Power  of  forfeiting,  they  argue  quite  out 
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of  the  Record  ;  they  have  no  where  alledg- 
ed or  pleaded  what  they  are,  or  what  Power 
they  have,  as  they  Ihould  have  done,  if  they 
had  fo  lAtended.  So  as  to  this  Particular,  here  i^ 
nothing  before  the  Court,  nothing  upon  Re- 
cord, to  fhew  how  or  which  way  the  Body  Po- 
litick fhould  be  concerned  in  thefe  Afts  of  about 
Two  hundred  and  fifty  of  their  Members,  called 
the  Common  Council.  Wherefoever  any  JBy- 
laws  or  Ordinances  are  pleaded,  the  Power  tp 
make  thefe  By-laws  or  Ordinaiices  is  pleaded, 
and  fo  a,re  all  particular  and  derived  Authori- 
ties, whenever  Occafion  to  plead  them,  ^nd 
neceffary  they  fhould  be  fo  :  For  it  is  Faft  that 
the  other  Side  may  and  ought  to  be  at  Liberty 
to  deny  it,  if  he  fee  Cade  •,  and  therefore  if 
they  will  have  it  that  the  Common  Council  have 
abufed  fome  Power  or  Authority  they  have, 
thereby  to  forfeit  the  Corporations,  they  ought 
to  have  fhewn  it  ;  to  fay  that  notice  fhall  be  ta- 
ken, or  it  fhall  be  intended  or  prefumed,  is  in 
truth  a  Prefumption  upon  the  Court,  as  if  the 
Court  fhpuld  take  notice  of,  intend,  or  pre- 
fume,  what  the  King's  Counfel  would  have, 
which  the  Court  cannot,  nor  will  do,  more  in 
this  than  in  other  cafes.  But  fuppofing  the 
Court  wUl  take  more  notice  of  London  than  any 
other  Corporation,  and  will  take  notice  of  the 
Common  Council  there,  and  of  their  Power  and 
Authority  ;  and  I  will  fuppofe,  as  the  other  fide 
do,  that  they  have  the  Power  of  making  By- 
laws, of  leafing,  granting,  and  managing  the 
City  Lands  and  Revenues,  and  of  fealing  with 
the  common  Seal,  and  that  this  they  have  by 
Cuftom  ;  then  furely,  fay  the  other  fide,  they  have 
the  Power  of  furrendring  and  forfeiting  the  Cor- 
poration. If  I  lliould  anfwer,  furely  and  with- 
out doubt  they  have  not,  this  would  not  argue 
they  have  not  ;  but  d\e  Argument  fhould  come 
of  the  other  fide,  to  prove  they  have  ;  they  have 
not,  nor  can  produce  any  Cafe  or  Opinion  to 
prove  it  ;  and  the  very  thought  that  they  could 
is  fo  new,  that  I  believe  none  can  be  found 
like  it.  But  let  us  confider  the  nature  of  this 
thing  a  little  particularly  :  Though  general  Dif- 
courfes  are  moft  eafy,  and  florid,  yet  perhaps 
a  particular  Enquiry  may  beft  difcover.  Admit 
that  they  have  the  Power  the  other  fide  fay  they 
have  ;  yet  they  are  not  the  Corporation,  but  a 
part  conftituted  for  thefe  particular  ends  and  pur- 
pofes,  for  which  they  are  impowered.  Corpora- 
tions had  their  Creations  by  Charter  ;  that  gives 
them  their  Being,  and  the  Form,  Method,  and 
Power  of  Aftion.  Suppofe  that  the  firft  Char- 
ter of  Incorporation  that  was  granted  to  London 
did  grant,  that  the  Citizens  fhould  be  incorpo- 
rate, and  a  Body  Politick,  by  the  Name  of 
Mayor,  and  Commonalty,  and  Citizens  -,  that 
there  ihould  be  a  Mayor,  fo  many  Aldermen, 
and  fo  many  of  the  Citizens,  annually  elefted, 
that  ihould  be  a  Common  Council ;  and  that  they 
fhould  have  Power  to  make  By-laws,  to  demiie 
or  grant  their  Lands,  under  the  common  Seal, 
.in  the  name  of  the  Corporation:  If  they  do 
any  Aft  not  within  their  Commiilion,  is  not  that 
void  ?  Suppofe  a  Grant  made  to  the  Corsmon 
Council,  would  not  that  be  void  ?  Suppofe  a 
Grant  made  by  the  Common  Council,  in  the 
Name  of  the  Common  Council  under  Seal,  or 
in  the  Name  of  the  Corporation,  but  not  under 
Common  Seal  ;  is  not  all  this  void  ?  This  I  only 
inftance  to  Ihew  that  their  Charter  aad  Authority 
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is  their  Power  and  Warrant  they  are  to  aft  by  : 
Did  ever  any  Man  hear  of,  or  fee  a  Charter  giving 
the  Common  Council   Power  to  furrender  the 
Corporation  ?  Or  was  it  ever  thought  of  before 
thefe  Days  ?  If  then  no  fuch  Power  by  the  Charter 
be  given,  if  they  cannot  do  it  without  Power  given 
them,  fliew  me  their  Power,  or  elfe  I    think  I 
may  conclude  fure  they  cannot  furrender  the  Cor- 
poration  without  Power.     But    the    Common 
Council  in  London,  that  is  by  Cuftom,  and  their 
Power  is  by  Cuftom.     Then  if  the  Quftion  be 
what  is  their  Power  ?  It  is  anfwered,  what  they 
have  ufed  and  accuftonled   to  do,  that  they  may 
do  -,  what  they   have  not  ufed   or  accuftomed 
to  do,  that  they  cannot  do  -,  for  if  Cuftom   and 
Ufage  be  the  Authority,  that  Authority  can  go  no 
farther  than  their  Cuftom  and  Ufage  goes.    Then 
put  the  Queftion,  Have  the  Common  Council  ufed 
to  furrender   or  forfeit  the   Charter  ?  No  Body 
can  fay  it.     What  Reafon  then   is  there  for  any 
Man  to  fay  they  can  do  it  ?  It  is  probable,  that 
the  Common  Council  in  London  had  firft  their 
Inftitution    from  fome  By  -  law   or    Ordinance, 
though  now  not  to  be  produced,  but  confumed 
by  Time.     But  be  it  that,  or  any  other  imagined 
Commencement,  can    it  be  imagined  that  thofe 
that  gave   them  their  original  Audiority,    gave 
them  Power   to  furrender  tlie    Corporation,    or 
forfeit  it  ?  Suppofe  that  the  Power  given  them 
did  authorize  them  not  only  to  make  By-laws  and 
Ordinances  for  the  good  Order  and  Government 
of  the   Corporation^  to   grant  or  demife  their 
Lands    and  Revenues,    but   had   fome   general 
Words  in  it  to  aft  and  manage    the    Matters 
of  the  Corporation  :   Is  it  not  againft  all  Senfe 
to  fuppofe,  that  that  which  is  deputed  and  con- 
ftituted  for   the  well  ordering  and  managing  of 
the  Corporation,  fhould  have  Power  to  furren- 
der it  ?  Then  as  the  Counfel  of  the  other  Side 
argue,  that  becaufe  they  may  furrender,  they  may 
forfeit  :  By  the  fame  Reafon,    I  hope,   I   may 
argue,  if  they  cannot  furrender  or  difpofe  of  the 
Corporation,   they  cannot  forfeit.     Next,  thofe 
Adts  of  the    Common   Council   are  not    done 
neither  in  the  Name,  nor  as  the  Ads   of  the 
Corporation,  nor  under  any  Seal  -,    but   do   im- 
port in  themfelves  only  to  be  the  A£ls  of  the 
Common  Council :  The  Ordinance,  that  is  made 
by  the    Mayor,    Aldermen,    and    Commons  in 
Common  Council    aflembled.     The  Petition   is 
the  Petition  of  the  Lord  Mayor,  Aldermen,  and 
Commons  in  Council  aflembled.  Their  Leafes  or 
Grants  are    in  the  Names  of   the  Corporation, 
and  under  the  Common  Seal,  and  the  Common 
Council  only  minifterial  to  the  Corporation  in 
ordering,  managing,  and  difpofing  all  for  the  Be- 
nefit and  Advantage  of  the  Corporation,  to  avoid 
the   Inconveniency  of  afiembling  the   numerous 
Body.     But  that  any  thing  that  hath  but  a  mini- 
fterial   Power,  for   the  Service  and  Benefit    of 
their  Principal,  fhould  have  Power  to  difpofe  of, 
fell,  convey,  or  furrender,  and  deftroy  their  Prin- 
cipal, is  no  Confequence  in  Law  or  Reafon.  No 
Deputy,  Aftiftant,  or  Bailiff"  hath  fuch  Power ;  if 
he  exceed  his  Authority,  his  Adl  is  void.     Is  it 
not  fo  with  all  Authorities  and  derived  Powers  ? 
what  they  do  beyond  their  Authority  cannot  bind 
thofe  from  whom  they  derive  it.  It  cannot  be  the  Aft 
of  the  Corporation  •,  for  a  Corporation  cannot  make 
a  Petition,  no  more  than  they  can  make  a  Deed,  or 
fubfcribe  a   Writing,  except  under  the  common 
Seal.     Corporations  cannot  make  a  Leafe  at  will, 
iicenfe  a  Man  to  enter  upon  their  Lands,  or  do 


any  like  Aft,  but  under  their  common  Seal  ;  nor 
can  they  commit  a  Trefpafs  or  DifTeifin  but  by 
Command  precedent, or  Aflent  fubfequent,  under 
their  common  Seal.  How  then  can  this  be  their 
Aft  ?  There  is  nothing  in  it  that  imports  it  fhould 
be  theirs,  nor  ever  intended  to  be  theirs  •,  it  is 
not  done  by  them,  nor  in  their  Names,  but  by 
the  Common  Council,  and  in  the  Name  of  the 
Common  Council.  If  we  may  take  notice  of 
what  is  out  of  the  Record,  we  know  that  they 
have  in  London  a  greater  Aflembly  than  the  Com- 
mon Council,  viz.  the  Common  Hall,  wherein' 
the  Common  Council  are  no  more  than  others. 
Can  the  Petition  of  the  Mayor,  or  Mayor  and 
Aldermen,  in  their  Names,  be  taken  to  be  the 
Aft  of  the  Corporation  ?  if  that  cannot  be,  why 
fhould  the  Petition  of  the  Common  Council  in 
their  own  Names  be  any  other  than  their  own  Pe- 
tition, as  their  Ordinance  and  By-law  are  theirs,  and 
not  the  Corporation's?  12  R  7.  25,  26.  9  £.4.  39. 

The  Cafe  of  Corporations  takes  notice  of  their 
Power,  as  Common  Councils,  to  exclude  the 
Commonalty  and  the  reft  of  the  Corporation, 
The  Aft  allows  the  Common  Council's  ordering 
Petitions.  But  where  is  it  to  be  found  that  it  was 
ever  faid  or  thought  on  before,  that  they  could 
forfeit  or  diflblve  the  Corporation  ?  Rep.  4.  77. 
13  C.  2.  cap.  5. 

4.  But  fuppofing  all  that  I  have  faid  againft: 
me  •,  and  fuppofing  the  Afts  of  the  Common 
Council  to  be  the  Afts  of  the  Corporation,  and 
fuppofing  thofe  Afts,  viz.  the  making  the  Or- 
dinance and  Petition,  not  juftifiable  or  excufable  ; 
then  the  great  Point  will  be,  whether  they  or 
either  of  them  are  fuch  Mifcarriages  or  Offences 
in  Law,  for  which  the  Charter,  that  is  the  very 
Being  of  the  Corporation,  ftiall  be  forfeit  ?  This 
I  call  the  great  Point,  for  I  think  it  to  be  as 
great  in  Confequence  as  ever  any  at  this  Bar,  as 
if  Magna  Chart  a  were  at  ftake  ;  for  in  my  ap- 
prehenfion,  not  only  London,  but  all  the  Corpo- 
rations of  England,  and  the  Government  of  Eng- 
land, will  be  deeply  concerned  in  the  Queftion. 
For  let  us  but  confider  what  a  vaft  part  of  Eng- 
land is  concerned  in  the  Corporations  of  England: 

(i.j  Ecclefiaftical,  ormixt,  as  Archbiftiops,  Bi- 
fhops.  Dean  and  Chapters,  Parfons,  Vicars, 
Univerfiries,  Colleges,  Hofpitals  of  all  forts. 

(2.)  All  the  Cities  and  confiderable  Towns  and 
Boroughs  in  England. 

(3.)  The  very  Frame  of  our  Government  is  con- 
cerned •,  for  one  of  the  Eftates  of  the  Kingdom, 
viz.  The  Commons  in  Parliament,  confifts  of 
Knights,  Citizens,  and  Burgefles  ;  the  Citizens 
and  Burgefles  are  ufually  chofen  by  them  that 
are  free  of  the  refpeftive  Cities  and  Corporations, 
and  where  not  chofen  by  them,  yet  the  Eleftions 
are  generally  under  their  Power  and  Influence, 
and  the  Return  made  by  them. 

Perhaps  alio  a  Peerage  is  a  fort  of  Corpora- 
tion. Perhaps  the  World  it  felf,  at  leaft  this  lit- 
tle World,  will  no  longer  be  able  to  fubfift  in 
Health  than  the  due  Order  and  juft  Temperament 
of  the  feveral  Parts  and  Powers  therein  are  pre- 
ferved,  and  contain  themfelves  within  their  own 
Bounds.  The  taking  away  or  infeebling  any 
principal  Part  brings  a  Lamenefs  and  Deformity, 
Pain  and  Diforder  upon,  and  at  length  confounds 
the  whole.  The  Laws  anfwer  their  ends,  where- 
of the  principal  is  the  Prefervation  of  the  Go- 
vernment, which  preferves  the  Laws,  they  can- 
not fubfift  one  without  the  other-,  therefore  what- 
foever  it  is  that  tends  to  the  Subverfion,  or  leav- 


I  ^8  3 .  B.  R .  the  City  of  London  onaQno  Warran  to.    84  r 

Member  that  afted  or  committed  that  Offence, 
is  anfwerable  to  the  Law  for  it.  The  particular 
Members,  that  commit  the  unlawful  Ad,  and 
all  that  aft  under  their  Authority,  are  fub)e<ft 
to  the  fame  Law  as  all  other  the  King's  Sub- 
jefls.     And  therefore  this  Reafon,  that  elfe  there 


ing  at  Will  and  Pleafure,  that  which  is  fo  confi- 
derable  in  our  Government  as  Corporations  are, 
ought  to  be  thoroughly  confidered. 

The  better  to  examine  and  confider  this  great 


Point :  In  the  firft  Place,  the  Reafons  given  on 
the  other  Side  are, 

Firji^  That  if  Corporations  be  not  forfeitable 
for  their  Mifcarriages,  they  will  attempt  and  do 
extravagant  Afls,  raife  Sedition  or  Rebellion, 
and  there  will  be  no  adequate  Punifliment  to 
their  Mifcarriages. 

In  anfwer  to  this  Reafon,  I  fay  that 
there  is  no  illegal  Aft  that  they  can  at- 
tempt or  commit,  but  that  they  are  under  the 
fame  Severities  and  Correftions  of  Law,  as  any 
other  the  King's  Subjefts  not  incorporate  are. 
Though  it  be  true,  that  the  Corporation  itfelfis 
only  a  Body  Politick,  an  invifible  Body,  yet  the 
Members  of  it  they  are  vifible.  If  they  as  Mem- 
bers of  that  Corporation  commit  or  do  any 
unlawful  Aft,  they  are  punifhable  for  it  in  their 
own  private  Capacities  :  If  they  make  any  Or- 
dinance or  By-law  to  raife  Money  unlawfully  upon 
any  of  their  Members,  or  others,  the  By-law  or 
Ordinance  is  void :  If  they  receive  or  colleft 
any  Money  by  it,  the  Receivers  and  Colleftors 
are  to  anfwer  it,  they  are  to  be  fued  as  any  o- 
ther  Subjeft.  Suppofe  a  Lord  of  a  Manor  or 
Market  make  an  unlawful  Order  to  colleft  or 
Take  Money  from  his  Tenants  or  Copyholders, 
or  unreafonable  Tolls  in  his  Markets  -,  this  Or- 
der is  void  in  Law,  and  thofe  that  colleft 
or  receive  any  Money  by  it,  are  anfwerable  for 
it,  and  the  Parties  grieved  have  their  proper 
Aftions  and  Remedies,  and  perhaps  the  Markets, 
er  at  leaft  the  Tolls,  may  be  feized,  or  forfeit 
for  this  Mifcarriage.  This  is  the  Provifion  that 
by  Law  is  made  againft  fuch  Exaftions,  and  this 
is  juft,  and  adequate,  and  reafonable.  And  if 
a  Corporation  make  fuch  Ordinance,  By-law, 
or  Order,  and  thereby  there  is  the  fame  Receipt 
or  Exaftion,  the  Subjeft  hath  the  fame  Reme- 
dy, and  there  is  the  ilame  Forfeiture  of  Toll  or 
Market,  as  in  Cafe  of  any  natural  Perfon,  or 
Lord  of  a  Manor,  and  the  Provifions  by  Law 
made  are  juft,  and  reafonable,  and  adequate,  in  this 
Cafe  of  the  Corporation,  as  of  the  other.  The 
like  for  any  Offence  that  can  be  committed,  it 
muft  be  done  by  particular  Members,  and  they 
muft  anfwer  for  it.  And  this  is  no  new  Opi- 
nion; 21  E.  4..  14.  is  exprefs,  that  a  Mayor  and 
Commonalty,  or  other  Body  Politick,  cannot 
commit  Treafon,  although  all  the  Commonalty 
do  commit  Treafon  ;  every  of  them  is  a  Traitor 
in  his  own  Perfon.  I  might  cite  other  Autho- 
rities to  this  Purpofe,  but  they  have  been  already 
cited  by  Mr.  Recorder  in  his  Argument  ;  and 
though  the  Counfel  for  the  King  would  make 
thefe  Books  to  be  but  fome  flight  Opinions, 
yet  unlefs  they  could  fliew  fome  Authority, 
Book,  or  Cafe,  to  the  contrary,  their  defpifing 
or  little  valuing  what  they  can  find  no  Anfwer 
for,  will  not  render  the  Authority  and  conftant 
Opinions  of  our  Books  of  lefs  Efteem  than  they 
ought  to  be.  It  is  no  Excufe  if  they  do  an  un- 
lawful Aft,  that  they  are  Members  of  a  Corpo- 
ration, or  did  it  as  a  Corporation.  No  Body 
can  fay  this  will  excufe  them ;  fo  that,  notwith- 
ftanding  their  being  a  Corporation,  tliey  are  as 
fubjeft  to  the  Law,  be  the  Offence  Treafon,  Sedi- 
tion, or  any  other  Crime  or  Offence,  as  any 
other  the  King's  Subjeft:s  are ;  every  particular 
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will  be  no  Puniffiment  upon  them  adequate  to 
the  Offence,  and  confcquently  a  Mifchief  and  In- 
convenience, is  6ut  a  Shadow,  and  nothing  pro- 
portionable to  the  Mifchiefs  and  Inconveniencies 
attending  the  Pofition  of  a  Forfeiture  of  the 
other  Side.  But  confider  the  Injuftice  that  would 
be  of  the  other  Side,  if  this  ffiould  be  fo  :  We 
knowAffemblies  determine  their  Afts  by  the  ma- 
jor Vote,  and  great  ftruggling  there  is,  as  we  too 
frequently  fee  in  their  Debates  and  Refolutions, 
and  carried  by  Majority  of  one  or  two  Votes, 
fometimes  by  Surprizes  and  undue  Management, 
fometimes  by  Fear  and  Terror  :  Suppofe  an  evil 
Aft  fo  carried  or  managed,  is  it  Reafon  that 
all  the  whole  Corporation  fliould  be  thereby  for- 
feit ;  and  thereby  all  other  Men,  to  whom  they 
owe  any  Debts,  muft  lofe  them,  and  the  many 
Interefls  and  livelyhoods  depending  upon  the 
Corporation,  the  Cuftoms,  Courts,  Offices,  and 
Privileges  belonging  to  it,  endlefs  to  enumerate, 
ffiall  all  be  undone  and  deftroyed.' 

Secondly,  The  next  Reafon  that  hath  been  giv- 
en is,  that  it  is  a  general  Rule  in  Law,  That  the 
abufing  or  mifufing  of  a  Franchife,  is  a  Forfei- 
ture of  the  Franchife. 

I  anfwer.  This  is  true  in  the  Senfe  that  the 
Books  do  fay  it  -,  for  if  a  Man  mifufe  or  abufe  a 
particular  Franchife,  he  ffiall  forfeit  that  particu- 
lar Franchife  ;  but  he  ftiall  not  forfeit  any  other, 
except  it  be  depending  upon,  and  incident  to  it. 
And  the  Cafes  cited  prove  nothing  farther  :  That 
when  a  Man  hath  divers  Franchifes  not  depend- 
ing one  upon  another,  and  mifufeth  one  Franchife, 
he  ffiall  not  thereby  forfeit  the  reft,  but  only  that 
which  he  mifufeth.  22  JJf.p.-^A-  Br.  Fran.  ^4. 
And  therefore  the  Cafes  cited,  where  the  Abbot 
of  Crowland  and  the  Abbot  of  St.  Albans  had 
Franchifes  of  Cuftodies  of  Gaols  ;  one  would 
not  be  at  the  Coft  of  a  Commiffion  of  Gaol-de- 
livery, the  other  did  detain  in  Prifon  after  legal 
Difcharge,  and  Fees  paid,  8  H.  4.  18.  Rep.  9. 
C)6.  b.  24  E.  4.  b.  Inft.  2.  43.  This  was  a  Mif- 
ufer  of  thofe  Franchifes  and  Forfeitures.  So  al- 
fo  perhaps  if  there  be  a  Franchife  that  hath  Inci- 
dents to  it ;  as  Pypowders  to  a  Fair,  Pillory  to  a 
Leet :  An  Abufer  of  the  Incident,  as  the  Court 
of  Pypowders,  or  the  net  having  a  Pillory, 
may  forfeit  the  Market  or  the  Leet.  If  the  Lord 
of  a  Market  take  outrageous  Toll,  he  ffiall  for- 
feit the  Market,  Stat.  IVefl.  i.  cap.  31.  Injl.  2. 
219.  But  doth  this  prove,  that  if  a  Corporation 
have  Fairs,  Markets,  Gaols,  or  Leers,  and  mif- 
ufeth any  of  them,  that  the  Body  Politick,  the 
Corporation,  fhall  be  forfeit  ?  If  this  be  fo,  the 
Abbots,  they  being  Corporations,  in  the  Cafes 
of  the  Abbots  of  St.  Albans,  and  Crozvlatid, 
fliould  have  forfeited  not  only  the  Liberties  of 
having  Gaols,  but  the  very  Corporations,  or  Bodies 
Politick,  of  being  Abbots  •,  a  Conceit  never  yet 
imagined.  Can  you  iay  the  City  of  Lo?idon  is 
either  dependent  or  incident  to  the  Markets ;  or 
on  the  contrary,  that  the  Markets  are  fo  incident 
or  dependent  upon  the  Corporation,  that  they 
cannot  be  one  without  the  other  ?  Can  this  be 
faid  ?  If  this  cannot  be  faid  with  Reafon,  how 
can  then  the  taking  thefe  Tolls,  admit  they  were 
5  P  outrageous. 
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outracreous,  and  a  Forfeiture  of  the  Market,  for- 
feit the  Corporation?  Tlie  making  the  Ordi- 
nance, fuppofing  they  made  it,  is  but  the  Mean 
by  which  they  took  it.  Your  Books  only  prove 
the  Abufe  of  a  Franchife,  a  Forfeiture  of  that 
Franchife,  or  Incidents  to  it,  and  no  other:  But 
the  Inference  in  this  Cafe  is  not  the  Forfeiture  of 
that  particular  Franchife,  but  of  the  _  Being  of 
the  Corporation  that  owned  the  Franchife  ;  which 
is  a  plain  nan  fequitut\  unlefs  you  fay  the  Corpo- 
ration is  incident  to  the  Market.  Arguments 
from  general  Rules  are  the  moft  fallible,  efpecjal- 
Iv  in  Law ;  and  that  this  is  fuch,  I  hope  moft 
plainly  to  Ihew  in  the  diftinguifhing  the  different 
Nature  of  Franchifes  •,  which  I  fhall  do  prefently, 
only  taking  in  my  Way  their  next  Reafon  that 
they   olfer,  and  anfwer  both  together  •,  which  is, 

Thirdly,  That  a  Corporation  is  a  Franchife  •, 
that  it  commenceth by  Grant,  and  therefore  is  for- 
feitable and  furrenderable,  as  other  Franchifesare; 
and  if  they  be  furrenderable,  then  alfo  are  they 
forfeitable. 

I  do  agree,  that  Franchife  is  a  large  Word, 
it  is  of  the  like  Senfe  of  Liberty  or  Privi- 
lege. Therefore  in  S^iw  Warranto  Franchifes, 
Liberties,  and  Privileges,  feem  to  be  of  the  fame 
Senfe.  To  be  a  Subjeft  born,  and  to  have  Li- 
berty and  Privilege  of  a  Freeman,  and  no  Vil- 
lain, is  a  great  Franchife  •,  and  therefore  in  Law, 
when  a  Villain  is  made  free,  we  fay  he  is  infran- 
chifed,  he  hath  the  Franchife,  Liberty,  and  Pri- 
vilege of  being  a  Freeman.  An  Alien,  he  is  made 
Denizen  by  Letters  Patents,  a  Perfon  attainted  is 
pardoned  by  Letters  Patents,  and  a  Reftitution 
in  Blood  granted,  and  made  a  new  Creature. 
By  thefe  Grants  the  Alien  and  the  Perfon  reftored 
have  fuch  Franchifes,  Liberties,  and  Privileges 
granted  them,  that  though  before  they  were  not 
capable  to  take,  hold,  or  enjoy,  or  aft  as  natural 
born  Subjects  or  Freemen  ;  yet  hereby  they  have 
fuch  Capacity  granted.  Next,  I  think  it  will  be 
granted  that  this  F''ranchife,  Liberty,  Privilege, 
or  Capacity,  is  not  furrenderable  or  forfeitable, 
except  only  in  Cafes  of  Treafon,  or  Felony,  where 
they  forfeit  their  Lives  ;  by  thefe  Inftances  this 
is  proved,  that  it  is  no  true  Pofition,  That  what- 
foever  is  grantable  is  furrenderable,  and  if  fur- 
renderable forfeitable  ;  which  is  one  of  the  Rea- 
fons  given  by  the  King's  Counfel,  why  a  Cor- 
poration is  forfeitable;  for  thefe  Franchifes  or  Pri- 
vileges are  by  Grant,  and  yet  not  furrenderable 
or  forfeitable  -,  and  this  alio  fhews  that  Arguments 
general  and  from  general  Rules  are  moft  fallible, 
and  fit  only  to  take  weak  Apprehenfions.  But 
next,  confider  what  it  is  to  be  a  Body  Politick  or 
Corporation.  A  Body  Politick  is  framed  and  con- 
ftituted  in  fimilitude  or  llkenefs  of  a  natural  Body, 
with  Capacity  to  take,  hold,  and  enjoy,  and  aft 
as  a  natural  Body,  and  can  no  more  furrender  or 
forfeit  his  Being,  while  the  Men>bers  of  that  Bo- 
dy are  fubfilVmg,  than  a  natural  Body  can  while 
alive.  It  is  only  a  Capacity  framed  and  created 
in  a  Multitude  to  be  and  aft  as  one  Perfon  •, 
they  are  incorporate  and  made  one  Body  Politick, 
that  have  Power,  and  Capagity,  or  Franchife  of 
aftlng,  taking,  holding,  and  granting  ;  this  is 
their  Franchife,  admit  it  fo,  but  differs  from 
others.  Franchifes  and  Liberties  of  all  other 
Natures  are  Eftates  and  Inheritances  grantable 
and  conveyable  from  one  to  another,  as  other 
Eftates  are-,  this  is  no  fuch  thing,  grantable  or 
transferrable  •,  other  Franchifes  and  Liberties  af- 
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feft  the  King's  Subjefts,  and  are  Privileges 
claimed,  wherein  the  King  and  the  reft  of  his 
Subjefts  not  claiming  the  Franchife,  are  more 
concerned  than  in  this  of  being  a  Body  Politick  ; 
for  other  Franchifes  either  convey  fome  Profit 
from  the  King,  as  Felons  Goods,  Waifs,  Eftrays, 
Wrecks,  or  the  like  •,  or  affeft  his  Subjefts,  as 
Courts,  Gaols,  Returns  of  Writs,  Fairs,  Mar- 
kets, and  the  like  :  But  this  of  being  a  Body 
Politick  is  only  a  Capacity  to  be  a  Perfon  ca- 
pable of  having  and  holding  what  may  be 
granted  unto  it,  and  of  granting  and  afting  as 
a  natural  Pody,  and  affefts  the  King,  or  other 
his  Subjefts,  no  otherwife,  than  giving  Capacity 
to  take,  hold,  and  enjoy  what  they  can  get,  as  o- 
ther  Perfons  capacitated  may.  Other  Franchifes, 
Liberties,  and  Privileges  are  diftinft  and  feparate 
Eftates,  and  if  any  one  be  forfeit,  as  it  may  for 
Mifufer,  the  reft  are  not  -,  except  Incidents  and 
Appurtenances.  But  if  the  Being  of  a  Corpora- 
tion be  forfeited,  all  their  Eftates,  Lands,  Goods 
and  Chattels  are  gone  at  once :  So  that  though 
you  admit  arid  call  this  a  Liberty  or  Franchife, 
it  is  nothing  like  in  its  Nature  to  thofe  Things 
generally  known  and  underftood  by  the  Name 
of  Franchifes  or  Liberties ;  and  general  Sayings 
are  generally  to  be  underftood  of  fuch  Things 
as  are  generally  fo  taken  and  called.  If  then 
there  be  fuch  great  and  apparent  Difference  be- 
twixt this  of  the  being  a  Body  Politick,  fuppo- 
fing  it  being,  in  a  general  and  large  Senfe,  ^ 
Franchife,  Liberty,  or  Privilege,  and  other 
particular  Franchifes,  admitting  that  which  is 
laid,  that  the  Mifufer  of  a  Franchife  is  a  Forfei- 
ture, holds  generally  true,  yet  it  is  not  in  every 
Particular  true  ;  where  there  is  fuch  apparent  Dif- 
ference and  Reafon  to  diftinguifh,  as  betwixt  the 
Being  of  a  Corporation  or  a  Body  Politick, 
which  is  only  a  Capacity,  and  other  particular 
Franchifes,  which  are  Eftates ;  there  is  alfo  appa- 
rent Reafon  to  diftinguifti  betwixt  one  and  the 
other,  they  being  fo  much  differing  one  from 
the  other  in  Nature  and  Reality.  But  next,  that 
this  was  never  taken  in  Law  to  be  fuch  a  Fran- 
chife, Liberty,  or  Privilege,  as  was  comprehended 
under  the  general  Meaning  of  Franchife  or  Liberty : 
'^Y  Stat.  ofGlof  6  E.  I.  Lift.  2.  278.  Writs  were 
to  go  to  all  Sheriffs  forty  Days  before  tiie  Eire, 
of  general  Summons,  for  all  to  come  in  at  the 
Eire  to  claim  their  Privileges  ;  and  the  fecond 
Day  of  the  Sitting  of  the  Juftices  in  Eire  a 
Proclamation  made  to  the  fame  purpofe.  In  the 
Comment  upon  that  Statute  it  appears,  Injl.  2. 
281,  282.  that  if  the  Party  did  not  appear,  his 
Franchifes  were  feized  into  the  King's  Hands, 
Nomine  diftricfionis,  and  if  not  replevied,  fitting 
the  Eire,  they  were  forfeit  or  loft  for  ever. 
If  the  Party  did  appear,  and  did  not  claim, 
then  they  were  loft  for  ever.  In  all  the  Pro- 
ceedings in  Eire  there  is  no  fuch  Thing  can  be 
found,  that  the  Corporations  did  come  in  and 
make  Claims  to  their  being  Corporations  or 
Bodies  Politick,  or  that  ever  any  were  feized,  if 
it  be  feizable,  into  the  King's  Hands,  or  was 
forfeit  for  not  claiming.  Fulcher  and  Heyward's 
C.  Palm.  491.  It  appears,  that  the  Dean  and 
Chapter  there  furrendered  their  Charter,  and  all 
their  Manors,  Lands,  Poffeflions,  Privileges,  Fran- 
chifes, and  Hereditaments,  Spiritual  and  Tempo- 
ral, and  this  with  intent  to  furrender,  that  there 
might  be  a  new  Corporation  erefted  ;  as  is  re- 
cited in   the  Letters    Patents  of  new  Ereftion. 

In 
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In  this  Cafe,  Rep.  2'  75.  yind.  z.  120.  Jones  168. 
refolved.  That  by  this  Surrender  the  old  Corpo- 
ration was  not  furrendred.  This  Judgment  doth 
conclude,  and  muft  be  given,  either  becaufe  by 
the  Word  Franchife,  and  the  other  generalWords, 
theFranchife  of  being  a  Corporation  was  not  com- 
prehended ;  or  if  the  Word  is  fufficient,  and  did 
comprife  it,  that  it  could  not  by  Law  be  fur- 
rendred. This  I  think  fufficiently  fhews  that  Cor- 
porations were  in  Law  as  Perfons  natural  are,  and 
in  like  manner  claimed,  and  that  the  being  a 
Body  politick,  or  Corporation,  was  not  to  be 
claimed,  comprifed,  or  meant  within  the  general 
Word,  Franchifes,  no  more  than  the  Liberty  or 
Franchife  of  Denizen,  or  Manumiffion.  Next, 
no  Inftance  can  be  given  of  any  Seizure  of  any 
Corporation,  orBody  politick,  foraiiyForfeiture  : 
Seizure  of  their  Liberties,  or  putting  Officers 
upon  them,  is  quite  another  Thing,  as  I  fhall 
fhew  prefently  :  So  that  thefe  general  Sayings 
in  Law  Books,  that  Mifufer  of  a  Franchife  for- 
feits the  Franchife,  neither  in  Law  or  Reafon  ex- 
tends to  the  Being  of  a  Body  politick  or  Corpo- 
ration, but  is  applicable  only  to  particular  Fran- 
chifes of  other  Natures ;  and  the  other  Reafon, 
that  that  which  is  grantable  is  forfeitable,  is  as 
fallacious,  as  before  appears. 

3 .  As  for  the  Records  cited  to  prove  that  the 
Corporation  or  Body  politick  may  be  forfeited,  I 
will  ftate  thofe  that  are  mofl  effedtive,  and  do 
them  Right  therein. 

Johannes  Dennis,  Mayor  of  Sandwich,  P.  9. 
E.  I.  and  three  more,  were  attached  to  anfwer 
Dojnino  Regi  de  placito  tranfgr'  &?  unde  Robertus 
de  Stokho,  Sheriff  of  Kent,  qui  feqidtur  pro  ipfo 
Rege,  complains  that  he  had  fertt  his  Bailiffs 
("naming  them)  to  make  Execution  of  the  King's 
Writ,  in  Villa  de  Slanore,  qu(E  eft  Baronia  domini 
Regis,  and  that  the  Defendants  with  Swords  drawn 
took  away  the  King's  Writ,  and  trod  it  under 
their  Feet,  and  would  not  fuffer  it  to  be  exe- 
cuted ;  unde  dicit  quod  deterioratus  eft,  £s?  da?nnuin 
habet  ad  Valentiam  2,000  Marks.  The  Mayor 
appears,  and  pleads  to  the  Jurifdidion,  that  he 
ought  not  to  anfwer  this  Matter,  except  in  the 
Court  of  Shipway.  The  Sheriff  replies,  that 
Stanore  is  the  King's  Barony,  belonging  to  the 
Barony  of  St.  Auftins,  and  relies  upon  a  Re- 
cord before  Juftices  in  Eire,  where  an  Amerci- 
ament upon  that  Ville  was  formerly  fet.  The 
Mayor  refufeth  to  plead  over.  Then  a  Day  is 
given  over,  then  it  is  entred  thus  :  Pofteaq; 
coram  Domino  Rege  £s?  ejus  Conci?  quia  Barones 
de  /'  Cinq;  Ports  nee  aliqui  alii  in  Regno  noftro  poft 
fir.t  clamare  talem  libertatem,  quod  }ion  refponderent 
Domhio  Regi.  de  contemptufibifa^''  ubi  Dominus  Rex 
eas  adjornare  voluerit  ;  et  quia  priBdi£f  Barones 
mn  protulerunt  aliquas  Chartas  a  Regibus  concejfas, 
in  quibus  non  fuit  except  a  Regia  Dignitas,  confidera- 
tuvi  eft  quod  refpondeant  ;  &  quia  le  Defendants 
would  not  anfwer  any  otherwhere  than  in  Ship- 
way,  conftderatum  eft  quod  habeantur  in  defenfionem, 
fro  conviBis  de  prcsdiSi.  Tranfgr'  i^  Contempt'.  Et 
quia  the  faid  John  Dennis  is  convided  of  the  faid 
Offence,  and  the  Faft  of  the  Mayor,  in  thofe 
things,  which  touch  the  Commonalty,  is  the  Fad 
of  the  Commonalty,  confideratU7n  eft  quod  Com- 
munitas  de  Sandwich  amittat  Libertatem  fitam, 
(jfc.  Then  follows,  Poftea,  in  prxfentia  of  the 
Bifhop  of  Bath  and  Wells,  then  Chancellor,  and 
others,  cim  Ajjenfli  Regis,  an  Agreement  betwixt 
the  Abbot  of  St.  Atdiins,  the  Men  of  Stanore 
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and  Sandwich,  de  omnibus  contentionibus.  And  then 
goes  a  long  Agreement  betwixt  the  Abbot  and 
the  Men  of  Sandwich  and  Stanore,  concerning 
their  Jurifdiftions  and  Courts :  Et  fi  aliqua  pars 
contra  concordantiam  illam  ire  velfacere,  alia  pan 
habeat  fuam  recuperare  per  breve  Domini  Regis  de 
Judicio  exeunte  de  ifto  Recordo.  Et  pro  hac  prce- 
diST  homines  vadiant  preediB^  Abbati  1 00  Marks, 
which  the  Abbot  remits  for  10  doliis  Vini,  pre- 
tii  3  o  Marks,  to  be  paid  at  the  Feaft  of  St.  John 
the  Baptift.  This  is  the  Record  at  large  ;  and 
for  the  Extra6t  in  the  Colledions  at  Lincoln's 
Inn,  whether  it  be  of  this  Record,  or  any  Ex- 
ecution that  went  out  upon  it,  non  conftat :  But 
that  I  think  it  could  not  be  upon  this  Record  i 
for  the  Record  is  not  30  Marks  annuatim,  as  the 
Abftrad:  is^  and  the  Entry  of  the  videtur  at  the 
Conclufion,  quod  Judicium  extendit  contra  Baro- 
nes quinque  Portuum,  ^  eorum  Libertates,  ut 
mihi  videtur,  that  is  not  my  Lord  Halesh  Note, 
nor  doth  it  appear  whofe  it  was.  Out  of  this 
Record  how  can  a  Man  infer,  that  a  Corporation 
fhall  be  forfeit  for  the  Mifcarriage  of  the  Mayor 
or  Officer?  How  doth  it  appear  from  hence,  that 
they  fhould  lofe  or  forfeit  their  being  a  Cor- 
poration ?  By  atnittat  Libertatem  all  that  is  meant 
thereby  is  their  Liberty  in  Stanore,  or  the  Li- 
berty they  claimed  to  be  impleaded  in  the  Court 
of  Shipway ;  and  the  Note  in  the  Extraft,  vide- 
tur quod  Judicium  extendit  verfus  Barones,  muft  be, 
I  think,  taken  to  be  as  to  their  Liberty  in  Sta- 
nore, or  to  be  fued  only  in  the  Court  of  Ship- 
way.  I  have  taken  the  more  Notice  of  this  Re- 
cord, becaufe  it  hath  Countenance  of  a  judicial 
Proceeding  ;  but  as  to  all  the  other  Records  cited, 

A  Writ  to  the  Sheriff  of  Gloucefter,  reciting, 
that  the  King,  for  Injuries  and  Contempts  done 
by  the  Mayor  and  Commonalty  of  Briftol,  the 
Liberty  of  that  Ville  by  Bartholomew  de  Baddlef- 
mere,  Cuftos  of  that  Ville,  into  his  Hands  had 
feized.  6  E.  2.  R.  CI.  m.  5.  The  Writ  commands 
the  Sheriff;  that  the  Cuftos  fhould  have  the  Ex- 
ecution of  Writs  as  the  Mayor  and  Bailiffs  ufed  to 
have.  And  in  the  Times  of  Henry  the  Third, 
Edward  the  Firft,  Edward  the  Second,  and  Ri- 
chard the  Second,  there  were  frequent  Seizures 
of  the  Office  of  Mayor ;  and  the  Kings  did  put 
in  a  Cuftcs  in  the  Place  of  Mayor,  or  made  a 
Mayor,  and  thefe  are  called  Seizures  of  Liberties. 

King  Henry  the  Third  put  in  a  Cuftos  over  Lon- 
don, which  continued  till  the  54//^  of  his  Reign, 
and  then  was  taken  off,  and  the  City  reftored  to 
its  Eleftion.    49  H.  3. 

Edward  the  Firft  put  in  a  Cuftos,  and  continu- 
ed fo  to  do  till  the  25//^  Year  of  his  Reign,  and 
then  was  taken  off.     15  £.  i. 

The  i4//jof£iw<7riitheSecond  a  Seizure  of  the 
Office  of  Mayor  by  Henry  de  Staujiton,  and  his  Fel- 
lows, Juftices  in  Eire  in  theTower,  and  Mayors  put 
in  by  the  King  till  the  ^oth  of  Edward  the 
Second,  and  then  reftored  :  But  for  that  of  Ri- 
chard the  Second,  give  me  leave  to  digrefs,  and 
give  you  the  ftate  of  it  out  of  the  City  Regifters, 
which  are  more  full  than  thefe  cited. 

A  Writ  from  the  King  to  the  Mayor,  Sheriffs, 
and  Aldermen,  commanding  them  to  come  with 
twenty  four  principal  Citizens,  before  the  King 
and  his  Council  at  Nottingham,  in  craftino  Sam'ti 
Johannis  Baptift''  tunc  prox  fuC,  and  to  bring  fuffi- 
cient Authority  from  the  Commonalty  to  anfwer 
fuch  things  as  fhould  be  objefted.  16.  R.  2.  Ju- 
ly 22.  Lib,  H.fol.  269.  b.  City  Reg.  They  appear- 
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ed,  and  had  a  Letter  of  Attorney,  iibi  pro  di- 
•verfis  defe^lionibus  in  CommiJJione  fua  fub  covimiini 
Sigillo,  &  aliis  de  caufis,  the  Mayor  and  Sheriffs 
were  difcharged  of  their  Offices,  and  committed 
diverfis  Prijonis  ;  and  afterwards,  the  fii-fl  of  Ju- 
ly, Sir  Ed-ward  Ballingrigg,  made  Cujlos  by  the 
King,  came  to  the  Guildhall,  and  his  Commiffion 
being  read,  he  was  fworn  before  the  Aldermen, 
fecundnm  quod  Majorcs  ante  jurare  folebant  ;  the 
King  alfo  made  the  SherifTs,  and  they  were  alfo 
fworn.  This  is  alfo  entred  in  the  City  Regifler, 
Lib.  H.fol.  270.  b. 

It  appears  that  the  King  firft  fwore  the  Cuftos, 
and  the  Sheriffs,  to  be  true  to  him,  and  alfo  turn- 
ed out  the  Aldermen.  And  that  the  Proceed- 
ings were  before  the  Duke  of  Gloucejhr,  and  o- 
ther  Lords,  by  a  Commiffion  to  inquire  of  all 
Defaults  in  the  Mayor  and  Sheriffs,  in  the  well 
governing  of  the  City,  awarded  upon  the  Sta- 
tute made  by  the  King's  Grandfather ;  and  that 
they  were  convicfted  by  their  own  Confeffion,  and 
thereupon  the  Liberty  of  the  City  feized. 

The  Pardon  and  Reftitution  entred,  and  there- 
by it  is  recited,  that  the  Proceedings  were  upon 
the  Statute,  and  the  Judgment  was.  That  for 
the  firft  Offence  they  fhould  forfeit  one  thoufand 
Marks  ;  for  thefecond,two  thoufand  Marks  -,  and 
for  the  third  Offence,  that  the  Liberty  fhould  be 
feized.  19  Sept.  16.  R.2.  Lib.H.fol.iyi.  a.  ubifupra. 

The  Statute  28  £.3.  cap.  10.  enaffed.  That 
the  Mayor,  Sheriffs,  and  Aldermen  of  London, 
which  have  the  Governance  of  the  fame,  fhall 
caufe  the  Errors,  Defaults,  and  Mifprifions  in 
and  about  the  fame,  to  be  correded  and  redrefTed 
from  time  to  time,  upon  pain,  that  is  to  fay,  to 
forfeit  to  the  King  for  the  firfl  Default,  one  thou- 
fand Marks  -,  for  the  fecond  Default,  two  thoufand 
Marks  ;  and  for  the  third  Default,  the  Franchifes 
and  Liberties  of  the  City  fhall  be  feized  into  the 
King's  Hands.  And  that  the  Trial  of  thefe  De- 
faults fhall  be  by  Inquefls  of  foreign  Countries, 
and  the  Pains  levied  upon  the  Mayor,  Sheriffs, 
and  Aldermen.  Upon  this  Statute  were  the  Pro- 
ceedings of  R.  2.  grounded. 

The  other  fide  have  likewife  much  relied  upon 
another  Seizure  made  of  the  Liberties  of  the  City 
of  Cambridge. 

A  greatRiot  committed  by  the  Town  upon  the 
Univcrfity,  heard  in  Parliament  by  way  of  Peti- 
tion, and  Form  of  Articles  exhibited  by  the  Scho- 
lars againfl  the  Mayor  and  Bailiffs.  Upon  read- 
ing of  which  it  was  demanded  of  them,  what 
they  could  fay,  why  their  Liberties  fhould  not  be 
feized  ?  After  many  Shifts  they  fubmitted  them- 
felves  to  the  King's  Mercy.  The  King  thereup- 
on, by  common  confent  in  Parliament,  feized 
the  fame  Liberties  into  his  Hands,  as  aforefaid, 
and  then  granted  divers  Liberties  to  the  Uni- 
verfities,  and  certain  Liberties  the  King  granted 
to  the  laid  Mayor  and  Bailiffs,  and  increafed  their 
former.  Thefe  are  the  mofl  fubffantial ;  it  would 
be  too  tedious  to  repeat  all,  for  there  have  been 
in  thofe  Days,  but  not  fince,  many  like  Seizures 
of  Liberties,  as  thefe  •,  only  general,  but  nothing 
particular  to  our  purpofe,  and  though  not  cited, 
I  fhall  alfo  mention  thofe  in  Crook.  5  R.  2.  Rot. 
Par.  A'".  45.  Lift.  4.  228. 

Certiorari  to  the  Mayor  of  Fitb  ;  they  difo- 
beyed  the  Writ,  and  gave  fcurvey  Words  Cr.  i. 
252.  TyndaPs  Cafe,  and  thereupon  Mr.  Noy  cited 
two  cafes  of  Seizures  of  Liberties.  The  Bifhop 
of  Durham  had  contemned  the  King's  Procefs, 


and  imprifoned  the  Meffenger.  An  Information 
exhibited  againft  him,  the  Offence  proved  ■,  ad- 
judged he  fhould  pay  a  Fine,  (^  quod  capiatur, 
and  fhould  lofe  his  Liberties  for  his  time  ;  becaufe 
JHftuin  ejl  quodineoquodpeccatineopuniatur.'^'i^E.  i. 
Rot.  loi.  Another  in  Banco  Com'  a  Prohibition 
awarded  to  the  Bifhop  of  Norwich;  and  he  ex- 
communicated the  Party  that  brought  the  Writ; 
21  £.3.  Rot,  46.  the  Party  brought  his  Adion, 
adjudged  againft  the  Bifhop,  that  hisl'emporali- 
ties  fhould  be  feized  till  he  abfolved  the  Party, 
and  fatisfied  the  King  for  his  Contempt,  and  that 
the  Party  fhould  recover  10,000/.  Damages.  I 
anfwer  to  them, 

( I .)  That  they  were  all  above  three  hundredYears 
ago,  except  that  of  16  R.  2.  which  is  above  two 
hundred  and  ninety,  and  no  fuch  thing  ever  was 
done  fince;  what  firefs  or  weight  can  be  given  to 
fuch  Proceedings?  To  what  Rules  of  Law,  fince 
known  or  pradlifed,  can  we  bring  thefe  Proceed- 
ings ?  Are  they  now  legal  Precedents  for  the  like 
things  to  be  done  ?  The  Writs  out  of  old  Re- 
cords for  the  Ship-money,  and  the  Knighthood- 
money,  had  as  good  Records  to  warrant  them, 
and  much  more  plain  to  the  purpofe  than  thefe. 
The  Precedents  of  Edward  the  Second,  and  Ri- 
chard the  Second,  either  of  their  Lives,  or  of 
their  Deaths,  or  of  the  Lives  or  Deaths  of  fome 
of  the  Judges  of  thofe  Days,  ought,  as  I  con- 
ceive, to  be  no  Examples.  And  for  H.  3.  E.i. 
E.  2.  and  R.  2.  andthofe  Times,  they  were  Times 
of  great  Troubles  and  Diforders  -,  and  what  was 
then  done  is  no  Rule  or  Precedent  for  this  Court, 
or  any  other  Court  of  Juftice,  to  go  by,  unlefs 
by  later  Times  allowed  or  approved.  No  Law- 
book or  Report  of  any  judicial  Proceedings, 
either  of  E.  2.  or  of  £'.  3.  or  any  later  Book  of 
Law,  that  I  have  yet  heard  of,  or  met  with  ( and 
I  doubt  not  but  if  there  had  been  any,  the  King's 
Counfel  would  have  made  ufe  of  them  )  hath  ever 
given  fo  much  Credit  or  Countenance  to  thefe 
Proceedings,  as  to  take  any  notice  of  them.  To 
make  ufe  of  old  Records  or  Precedents,  the 
Grounds  or  Reafons  whereof  cannot  now  be 
known,  to  fubvert  any  Law  or  Government  e- 
ftablifhed,  is  neither  advifable  nor  commendable. 
But  for  further  Anfwer  to  them  : 

(2.)  As  to  that  of  16  /?.  2.  that  you  fee  is 
grounded  upon  the  Statute  28  E.  3.  c.  10.  and 
can  fignify  nothing  to  the  prefent  purpofe  -,  for 
there,  according  to  that  Statute,  they  condemn 
the  Mayor,  Sheriffs,  and  Aldermen,  upon  their 
Confeffion,  that  they  had  mifgoverned  the  City. 
The  Mayor  and  Sheriffs  being  committed  to  Pri- 
fons,  and  this  done  before  Dukes  and  Earls,  by 
fpecial  Commiffion  to  that  purpofe  appointed, 
and  convided  by  their  Confeffion,  for  the  firfl:, 
fecond,  third  Offence,  all  at  once,  is  this  of  good 
Authority  in  Law  ?  And  for  the  others,  that  of 
E.  2.  was  before  Juftices  in  Eire  at  the  Tower, 
the  Office  of  Mayoralty  feized  into  the  King's 
Hands,  and  replevied  from  Year  to  Year.  And 
that  Seizure  that  was  made  by  King  E.  i .  for  what 
Reafons  or  Grounds,  or  by  what  fort  of  Proceed- 
ings, doth  not  appear  -,  all  that  doth  appear  of  it 
is,  thAt  defaiJo  Cujlodes  and  Mayors  were  put  up- 
on the  City,  but  quo  jure  who  can  tell?  We  know 
thefe  Times  were  Times  of  Trouble,  in  the  Ba- 
rons Wars.  The  Barons,  Simon  Mountford,  Earl 
,of  Lcicejler,  being  their  General,  fought  a  Bat- 
tle with  the  King  at  Lewes,  and  took  the  King 
and  Prince  E^lward  the  firft  both  Prilbners,. 
3  4S^  //•  3- 
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48//.  3.  Tlie  Barons  differing  among  themfelves, 
and  the  Earl  of  Gloticejler  joined  with  the  Prince, 
who  got  out  of  Prifon,  another  Battle  was  fought 
at  Eve/ham,  and  the  great  Earl  Mounlford  flain  ; 
49  H.  3.  and  then  at  IVincheJler  by  Parliament  all 
his  Party,  and  the  Liberties  of  the  City  o^ London 
feized  ;  and  in  fuch  Times  as  tliefe,  and  which 
followed  in  E  i.  E  2.  and  R.  2.  it  is  not  to  be 
marvelled  if  there  were  many  Seizures  and  Cujlo- 
des  put  on  the  City,  it  is  more  a  marvel  they 
were  not  deflroyed.  The  Statutes  made  in  thefe 
Times  Ihew  not  only  the  Diforders,  but  that 
the  Liberties  were  greatly  infringed,  or  elfe  there 
would  not  have  been  Statutes  to  confirm  them  ; 
whether  the  infringing  or  feizing  were  the  Caufe 
or  Efi^eft  is  hard  to  know  ;  but  juft  before  in 
thofe  Times  there  were  undoubtedly  many  extra- 
vagant A61:s  of  all  fides,  which  produced  Magna 
Charta,  made  the  9  //.  3.  for  confirming  of  the 
Liberties  and  Privileges  not  only  of  Lmdon,  but 
of  all  other  Towns  -,  and  after  thefe  Times, 
in  the  three  Reigns  of  the  three  fucceeding  Kings, 
how  many  other  Statutes  for  confirming  the  Li- 
berties and  Privileges  of  the  Cities  and  Towns 
were  made  i  H.  4..  cap.  15?  The  Penalties  and 
Forfeitures  impofed  by  the  Statute  28  E.  3.  cap. 
10.  upon  the  City  of  London  put  into  the  fame 
Condition  with  other  Cities  and  Boroughs  as  to 
Penalties  and  Seizures.  A  Statute  confirming  to 
all  the  Cities  and  Boroughs  the  Liberties  and 
Franchifes,  which  they  by  former  Grants  or  Con- 
firmations had,  viz.  4  H,  4.  cap.  i.  confirmed 
in  like  manner  hy  y  H.  4..  cap.  1.  Again  con- 
firmed in  like  manner  by  3  //.  5,  cap.  i.  Again 
confirmed  by  Statute  of  2  H.  6.  cap.  i.  By 
which  it  appears  what  a  Senfe  and  Memory  they 
had  of  the  Seizures  that  had  been  of  their  Li- 
berties and  Privileges,  that  they  never  thought 
them  fufficiently  confirmed  ;  but  they  were  fuffi- 
ciendy  confirmed  •■,  for  from  the  time  of  R.  2.  to 
this  Day  we  do  not  find  any  Seizure  of  any  Li- 
berties or  Franchifes,  or  Cu/ios  made  or  put  upon 
them.  That  which  was  in  thofe  Days  of  Violence 
done,  fhew  them  the  worft  of  Times,  but  are  no 
Precedents  for  the  beft.     But  next, 

Suppofing  and  admitting  thefe  Records  of  thefe 
Times  of  good  Authority,  and  as  authentick  Pre- 
cedents as  can  be,  they  are  fo  far  from  proving 
againft  me,  that  I  hope  to  make  it  moft  plainly 
to  appear,  that  they  are  ftrong  and  plain  Autho- 
rities and  Evidence  againft  them,  and  for  me.  It 
is  ordinary  in  difputing  or  arguing  to  lofe  the 
Point  difputed  or  argued.  That  I  may  not  com- 
mit fo  great  an  Error,  but  may  evince  and  make 
plain  what  I  have  affirmed,  give  me  leave  to  look 
back  to  the  Information  and  Replication,  and  from 
thence  to  make  the  Points  that  we  argue,  fingle, 
clear,  and  open.  The  Information,  that  faith,  that 
we  ufurped  upon  the  King  to  be  a  Corporation 
and  Body  Politick,  but  in  truth  are  none.  The 
Bar  fets  forth  the  Title  to  be  a  Corporation  by 
Prefcription  time  out  of  Mind.  The  Replication, 
that  endeavours  to  avoid  the  Bar,  by  allowing 
that  we  were  once  a  Corporation  lawfully  ;  but 
that  by  our  Mifcarriages  we  have  forfeited  our 
being  a  Corporation,  and  thereby  became  none, 
and  after  that  ufurp'd  to  be  one.  So  that,  that 
which  the  other  fide  maintains,  is.  That  by  our 
Mif-feafances  we  have  committed  a  Forfeiture  of 
our  old  lawful  and  rightful  Corporation.  This  I 
deny ;  the  Affirmation  is  upon  them  to  prove, 
and  they  producing  no  Record  that  exprelTes  a- 


Records generally  faying,  that  the  Liberties  fhoutd 
be  forfeited  or  feized,  the  Queftion  is,  What  the 
Meaning  is  in  thefe  old  Records  of  forfeiting 
and  feizing  Liberties?  Mr.  Attorney  was  pleafcd 
to  take  it,  and  fo  did  Mr.  Solicitor,  as  I  think, 
that  forfeiting  and  feizing  were  much  one.  I 
fhall  not  difpute  that-,  but  whether  in  any  of  thofe 
Records  the  Corporation  or  Body  Politick  were 
by  thefe  Words  taken  to  be  forfeited  ?  Mr.  At- 
torney was  fo  careful  to  avoid  the  Confequences 
of  a  Forfeiture  of  a  Corporation,  which  are  fo 
great  and  deftrudive,  that  he  would  not  by  a 
Judgment  in  a  ^0  Warranto  againft  a  Corpora- 
tion have  the  Corporation  determined,  no  more 
than  he  would  by  the  Forfeiture  ipfofa£lo  have  it  de- 
termined, but  that  there  fhould  be  fome  Seizure  into 
the  King's  Hands  ;  but  what  that  is,  or  how  to  be 
underftood,  I  cannot  imagine.  For  if  the  Cor- 
poration be  not  to  be  difl!blved  and  determined, 
in  whom  fhould  it  reft  or  remain  after  fuch  For- 
feitures, or  during  fuch  Seizure?  Shall  it  after  For- 
feiture remain  in  the  fame  Perfons  that  it  was  in  ? 
Shall  it  fubfift,  live,  and  aft  as  before  ?  or  fhall  it 
be  in  Limbo  patrum^  or  in  Nubibus  ?  Is  a  Corpora- 
tion transferrable  to  any  other  Perfon  or  Perlbns  ? 
Can  a  Corporation  be  conveyed  or  transferred  ? 
that  is  impoffible  ;  and  fo  it  appears  in  the  Dean 
and  Chapter  of  Norwich  Cafe,  and  Fulcher  and 
Heyward,  and  i  Injl.  in  the  Cafe  of  the  Homage 
Anceftral  before  cited.  That  a  Corporation  is 
not  transferrable  from  one  Body  of  Men  to  ano- 
ther ;  therefore  the  King  cannot  pofTibly  have  it, 
nor  can  he  grant  it.  Ay,  but  faith  Mr.  Attorney, 
it  fhall  be  feized,  and  in  the  King's  Hands  ;  what 
is  meant  by  thefe  Words  ?  How  can  it  be  in  the 
King's  Hands,  if  not  transferrable?  Next,  What 
fhall  the  King  do  with  it,  fftall  he  grant  it  to  o- 
thers?  No,  that  is  impoffible  ■,  by  the  Cafes  cited, 
it  fo  appears  the  King  may  make  a  new,  but  he 
cannot  grant  an  old  Corporation,  becaufe  not 
transferrable.  Then  if  he  cannot  grant,  if  it  be 
not  transferrable,  if  a  Corporation  or  Body  Poli- 
tick be  by  Law  framed  in  fimilitude  of  a  natu- 
ral Body,  then  it  is  no  more  transferrable  than  a 
natural  Body  is.  The  Body  Politick  cannot  be 
taken  out  of  the  Hands  of  the  Perfons  Incorpo- 
rate. From  hence  then,  if  this  be  fo,  it  will 
follow  of  neceffity  that  the  Corporation,  if  it  can- 
not be  transferred  to  the  King,  or  by  the  King's 
Grant,  out  of  the  Perfons  in  whom  it  is,  to  others, 
it  muft  remain  where  it  is,  or  be  difTolved.  Next, 
that  which  I  fhall  fliew  is. 

That  by  the  Words  forfeiting  and  feizing  Li- 
berties in  thofe  old  Records,  it  cannot  be  meant 
forfeiting  and  feizing  a  Corporation  or  Body  Po- 
litick ;  they  ftill  continued.  But  that  which  is  the 
true  fenfe  of  thefe  Words,  forfeiting  and  feiz- 
ing Liberties  in  thofe  Records  was,  if  the  Abufe 
or  Mifufe  were  of  a  particular  Franchife,  as  of 
Courts,  Prifons,  Markets,  or  the  like,  the  King 
had  them  forfeited  to  him.  If  the  Abufe  were 
by  a  Corporation,  they  afted  by  their  adlive  Parts, 
by  their  Mayors,  Bailiffs,  Sheriffs,  Coroners,  or 
the  like  ;  the  King  feized  thele  Offices,  turned 
the  Corporation  Officers  out,  and  put  others  in- 
to their  Places.  This  was  the  Courle  in  the  Eires, 
where  thefe  Seizures  in  thofe  Days  ufually  were  : 
But  for  feizing  Corporations  as  forfeit,  there  hath 
been  no  Inftance  of  it  in  any  time-,  but  the  con- 
trary is  moft  evident.  For  the  Corporations,  not- 
withftanding  the  fuppofed  Forfeitures  or  Seizures, 

remained 
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remained  ftill  in  being  ;  and  this  is  evident  even    being   no  Freemin,    mei-chandized  in  the  City, 

21  E.  i.Lib.  C.fol.  ig.b. 

Another  like  Suit  againft  an  Un-freeman.  Lib. 
C.fol.y.b. 

A  Writ  of  Right  in  the  Huttings,  brought 
by  the  Corporation.  CommunUas  Civitat'  London 
per  Radulpbum  Pecocks  Attornatuth  Juum  ■petit 
verfus  Hugonem  Epifcopuin  de  Bedlam  unum  Mef- 
fuagiujn:,  fcfc.  22  E.  i. 

All  the  Aldermen,  and  twelve  Citizens  were 
called  before  the  King  and  his  Council,  and  the 
King  reftored  them  the  Eleftion  of  their  Mayor, 
and  they  chofe  Henvj  de  Gabeys  Mayor.  And  on 
Monday  following  comes  the  King's  Writ, 
whereby  the  King,  for  good  Services,  reddidimtis 
y  reftituimus  Civibus  London  Civitatejn,  una  cum 
Major  it  ate  ^  Libertatibus  fuis^  quas  cert  is  de  caufis 
dudum  capi  fecimus  in  manum  nojlram.  So  that 
hereby  it  moft  evidently  appears,  the  Corpora- 
tion was  not  forfeit,  loft,  or  diflblved,  only  a 
Cuftos  put  over  them,  which  afted  in  the  Place  of 
Mayor;  and  when  removed,  they  chofe  their 
Mayor  again.  26  E.  1.  Lib.  B.fdl.  38. 

The  Liberties  not  forfeit,  only  feized  into 
the  King's  Hands  -,  fo  faith  the  Writ  dudu7n  capi 
fecimu!  in  manum  noftram.  The  Record  of  Cam- 
bridge I  have  looked  upon  ;  it  plainly  appeats  in 
it,  that  the  Corporation  Vvis  n6t  forfeited  and 
diflblved,  as  you  fuppofe:  For  it  appears,  that 
when  they  fubmitted  to  the  King  to  do  with  lh€it 
Franchifes  what  he  pleafed  ;  yet  it  was  falvo  to 
the  Mayor  and  Bailiffs,  their  Refponfe  to  all 
other  Matters.  And  afterwards,  at  the  fame 
Time,  the  King  grants  to  the  fame  Mayor  and 
Bailiffs  divers  Liberties,  by  which  it  appears  thac 
the  Corporation  was  not  forfeit,  but  ftill  in  Be- 
ing, notwithftanding  the  Seizure  and  Forfeiture. 
The  Seizure  that  was  by  King£^wari  the  Second 
was  in  no  Sort  any  Forfeiture  or  Determination 
of  their  Corporation  -,  but  either  under  a  CuJioSy 
or  under  a  Mayor  put  in  by  the  King, 

The  Ciijlos,  Aldermen,  and  Commonalty  ap- 
peared, and  turned  out  fome  of  their  Aldermen. 
Lib.  E.  fol.  II.  b. 

They  chofe  and  fwore  their  Sheriffs,  and  by 
this  Time  they  had  a  Mayor  again  -,  but  the 
Office  of  Mayoralty,  granted  them  by  the  King. 
Lib.  D.  fol  6. 

The  King  grants  to  Nicholas  de  Farringdon  the 
OfKce  of  Mayor  qua?n  diu  nobis  placuerit.  16E.2. 
Lib.  E.  fol.  146. 

They  had  a  Writ  reftoring  to  them  the  Office 
of  their  Mayor  again,  20  E.  2, 

Then  for  the  Seizure  of  16  R.  2.  that  conti- 
nued but  from  the  22^  of  July  unto  the  19/6 
of  September  following  •,  and  the  Form  or  Colour 
of  Law  that  they  had  for  that,  was  the  Statute 
of  28  £.  3.  and  the  Cujios  put  in  fworn  at  Guild- 
hall, and  took  the  Oath  of  the  Mayor,  as  ap- 
pears in  the  Book  which  I  cited  ;  where  it  is  men- 
tioned to  be  upon  that  Statute.  Lib.  H.  269.  b, 
16  R.  2, 

But  for  farther  Evidence;  in  the  Treafurer's 
Remembrancer's  Office  in  the  Exchequer,  4  E.  3, 
Rot.  2.  in  Bago  de  ^0  Warranto  in  Itinere  Nor- 
thampton y  Bedford,  ^0  Warranto  verfus  Villam 
de  Bedford ;  in  that  Record  are  thefe  Things : 
FirfV,  that  the  Village  of  Bedford  had  not  at  the 
laft  prceding  Eire  made  Claim  of  divers  Liber- 
ties, and  thereupon  in  that  Eire  adjudged,  quod 
omnes  Libertates  non  clamaC  capi*  fuiffent  in  manus 
Domini  Regis,  and  had  not  been  replevied,  but 
3  the 


to  fenfe.  The  Seizures,  that  have  been  mentioned, 
have  been  of  London,  Brijlol;    Gloucefter,    Cam- 
bridge,  and  Cinque-Potts,  Ipfwich,  and  Winchejier. 
I  offer  to  your  Confideration,  whether  thefe 
Cities  of  London,    and  Brijlol,  Gloucefter,  Cam- 
bridge,  and  alfo  the    Cinque-Ports,    ever  fince, 
have  not  continually  in  all  Pleadings,  Claims,  and 
Tides,  made  themfelves  a  Tide  by  Prefcription? 
Are  they  not  by  Prefcription  to  this  Day  ?  Do 
they  not  claim  their  Markets^  Tolls,  and  all  their 
Privileges  by  Prefcription  ?  Do  not  the  Ads  of 
Parliament  that  immediately  follow  thefe  Seizures 
made  by  //.  4.  H.  5.  H.  6.  in  theTimes  fucceeding, 
all  confirm  their  Privileges  ?  Not  a  word  of  granting 
newPrivileges,but  confirming  the  old ;  which  fhews 
plainly,  that  in  thofe  Days  the  Corporations  were 
not   thought  or  imagined  to  be  determined  or 
difTolved,     By  thefe  Seizures,  or  fuppofed  For- 
feitures, the  Enjoyment  or  Pofleffion,  for  the  fpace 
of  three  hundred  Years,  is  Evidence  fufficient  of 
their  remaining  and  being   Bodies   Politick  by 
Prefcription,  which  they  could  not  be,   if  they 
were  forfeited,  as  pretended.     For  by  Forfeiture 
they  muft  mean  the  lofing  their  Corporation,  or 
being  diverted  ;  no  other  fenfe  can  be,  or  ever 
was  of  Forfeiture.    Could  they  forfeit  them,  and 
yet  keep  them  ?  Could  they  lofe  them,  and  yet 
have  them  ?  If  they  could  not,  then  it  is  plain 
that  fince  they  always  have  had  them,  they  never 
forfeited  or  loft  them.     But  for  farther  Evidence 
hereof,  I  fhall  make  it  moft  plainly  to  appear,  that 
during  the  very  Times  of  thefe  Seizures  the  Cor- 
porations remained  and  afted  as  Corporations  ; 
and  that  at  that  time  it  was  never  thought  or  i- 
magined  that  during  the  Seizures  the  Corporations 
were  forfeit  ;  all  that  was  done  was,  that  the  E- 
ledion  of  their  Mayor,  or  of  their  Sheriff,  was 
defailo  taken  from  them,  and  either  a  Cuftos,  or 
a  Mayor,  by  the  King  put  over  them,  and  conti- 
nued till  thofe  Kings  Difpleafures  were  over,  and 
then  they  chofe  their  own  Officers  again  :  But 
no  thought  then  of  forfeiting  the    Corporation. 
By  the  City  Books,    as  well  as  Records,  this  is 
moft  evident.  The  putting  a  Cuftos  by  King  E.  1. 
continued  for  the  fpace  of  eleven  Years,  from  the 
15  £  I.  to  the  26  E.  I.  and  then  they  chofe  their 
Mayor  again.     By  the  City  Books  it  appears,  that 
their  Court  of  Huftings  all  along  continued,  as 
at  other  times,  Aldermen  all  along.     Lib.  A.  fol. 

Radulphus  de  Sandwyco  Cuftos  Civitat'  London, 
Henricus  le  Walleys,  and  others.  Aldermen  (nam- 
ing them)  y  univerfalis  Communitasejufdem  Civita- 
iis,  make  a  Conveyance  of  a  Houfe  to  John  de 
Bangivell,  i8   E.  i. 

The  Court  of  Aldermen  holden  before 
the  Cuftos  and  Aldermen,  18  £.  i.  Lib.  A. 
fol.  1 10, 

Widi  the  King's  Remembrancer  in  the  Ex- 
chequer, Gives  London  venerunt  coram  Baronibus, 
t?  prcefentaverunt  Johannem  de  Canluar"  (^  Willi- 
elmum  de  Betoyne  ad  refpondend'  pro  Civitat'  pm- 
diit'  is!  Coiri  Middlefex,  de  his  quce  ad  Officium 
yicecomitis  pertinent,  (J  ad  hoc  faciend"  praftite- 
runt  Sacramentum,    16  E.  i.  Ro.  i. 

Ibidem,  The  Prefentment  and  fwearing  two  o- 
ther  Sheriffs,  i^  E.i.  Ro.i. 

Ihidcm,  The  like,  21  E.  i.  Ro.^. 
Ibidem,  The  like,  23  £.3.  Ro.  2, 
Auby^  le  Art  heir  attacbiatusfuit  ad  refpond'  Com- 
munitat'  Civitat'  London'  de  placito,   for  that  he. 


kJS^.B.  R.  the  City  ^London  on  a  Quo  Warranto.    847 


the  Corporation  not  feized.     Thereupon  the  Cor 
poration  offer  a  Fine  of  eight  Marks  to  the  King, 
pro  licetitia  clama/idi  their  Liberties,  and   admit- 
ted  to   fine :   But   then    it  appeared,     that   the 
Mayor,  and  the   Coroners  had  fat  in  Judgment, 
and  condemned    Men    for  Felonies    committed 
out  of  the  Jurifdiftion  -,  and  thereupon   Confuje- 
ratum  eft,  quod  prtzjiff'  Libertas  d^:  Infangrheife, 
i^    Officia  Major',    Ballivorum,    &  Coronatorum 
ejufdem  Villcc  capian/:''  in  mams  Dolfiini  Regis.     Sed 
quia  cater  <s  Libert  at  es  £3"  Confyetud'  Vill(E  pnedi^' 
abfque  Miniftris  pro   communi  ulilitate  Populi   ibi- 
dem nequeant  confervari,  the  Court  puts  Johannem 
de   "Tound    Cti/fcs,    Johannem  IVyniound  and  Ri- 
chardum  Rounds  Bailiffs,  and  Nicholas  Ajlwoedm^ 
JVilliatn    de  Knight  Coroners,  who    are  all  fworn 
to  execute  thofe  Offices,  and  to  anfwer  the  King 
the  Profits.     Hereby  it  appears,  that  the  Courfe 
was  not   to  forfeit  or   diflblve  the  Corporation  : 
they  never  were  lb  unreafonable  ;  for  hereby  all 
their  Lands  and  Goods,  and  all  the  Debts  owing 
by  them,  or  to  them,  would  all  be   loft  :    All 
they  did  was,  they  put  in    Officers  to    preferve 
the    Corporations.     So  that  I  think  there  is   no- 
thing more  plain,  that  though  the  Liberties  were 
feized,  and  that    Officers,    Cuftos,    or  Mayors, 
were  put  upon  them ;    yet  the  Corporations,  or 
Bodies  politick,  or  their  Liberties,  were  not  for- 
feit, or  determined.    If  they  had  been  either  for- 
feited, or   determined,  could  the  Writs  of  Re- 
ftitution  have  fet  them  up  again?  The  old  could 
never  be  reftored  or  fet  up   again,   but  by   Aft 
of  Parliament  -,  they  might  have  had  new  Charters, 
and  have  been  made  new   Corporations,  but  the 
old  could  never  have  been  reftored,  if  pnce  for- 
feited, as  now  imagined.     So  that  the  Point  be- 
twixt us  is.  Whether  the  Records  of  E.  i.  E.  2. 
and   R.   2.  of    Forfeitures  and  Seizures  of  Li- 
berties,   fuppofing  the  Caufes  or   Offences   for 
which  they  were  leized  were  very  great  and  pro- , 
yoking,  as  in  all  Probability  they  were,  do  prove 
that  thereby  the  Corporations  were  forfeit,    dif- 
folved,    or   determined :    It  appears  they   were 
not  forfeit.     You  can  never  avoid  it.     If  abu- 
fing  the  Franchife  or  Liberty  of  being  a  Cor- 
poration  be  a  Forfeiture,    as  you    affirm,  and 
that  they    were  feized  for    being    forfeit ;  then 
the  Offences  that  were  committed  by  thefe  Cor- 
porations in    thofe    Princes   times,    were    For- 
feitures, and  confequendy  the  Seizures  difiblved 
the  Corporations.     They  could   not   forfeit  and 
lofe  their  Corporations,  and  yet  keep  them.  And 
that  they  ftill  had  their  Being,  is   moft  evident 
by   the  Records  of  thofe   Times,  fliewing,   that 
they  a£led,  and  enjoyed  their  Corporations  under 
thofe  Seizures,  only  a  Cu/hs  inftead  of  a  Mayor, 
all  other  Things  the  fame.     That  they  have  in  all 
Ages  ever  fince  been  allowed  to  be  Corporations 
by  Prefcription,    never  denied    or    queftioned.. 
That  the  Adls  of  Parliament   immediately   fol- 
lowing, confirming  their  Privileges,   never  que- 
ftioned their  having  them.  Never  any  Thoughts 
of  making  void  any  Forfeitures  by  thefe  Afts, 
or  any  new  Grants,  but  always  pleaded  by  Pre- 
fcription.    Thefe  Things  plainly  fhew,  that  the 
Offences  committed  in  thofe  Times  did  not  for- 
feit the  Corporation  ;  and  all  that  dark  Authority 
they  have  out  of  thofe  Records  is  diredlly  againft 
them,  proves  only   that  thefe  Abufes  gave  only 
Caufe  of  Seizure  of  fome  Offices,  but   no  For- 
feiture of  the  Corporation,  that  ftill  continued. 
Having  thus  apfwered  thofe  old  Records,  and 
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fhewn  that  they  are  of  Authority  for  me  againft 
them  ;  and  fince  it  hath  been  ftirred  in  this  Cafe, 
whether  a  Corporation,  or  Body  politick  be  fur- 
renderable,  or  not,  and  infiftcd  upon  by  the  other 
Side  that  it  is,  and  from  thence  an  Argument 
drawn  to  prove,  that  if  furrenderablc,  it  is  for- 
feitable: Whether  it  be  furrenderablc,  or  not, 
perhaps  is  alfo  doubtful,  fo  that  I  think  a  Man  can- 
not argue  from  it  any  thing.  Firft,  I  am  fure 
there  is  no  great  Reafon  why  it  fliould  be  -,  for 
fince  that  Men  that  are  of  the  Corporation  take, 
upon  their  coming  to  be  made  Free,  an  Oadi 
to  preferve  the  Rights,  Liberties,  and  Privileges 
of  it ;  and  fince  the  adtive  Members  areintrufted 
for  all  the  other  Members  that  elecTt  and  choofe 
them,  and  alfo  for  dieir  Succeflbrs ;  I  cannot  fee 
how  a  Man  can    fatisfy  himfelf  in  fo  doing. 

Sir  Jafnes  Baggs  Cafe,  Rep.  11.  98.  they  for- 
feit their  Freedom  by  doing  contrary  to  their 
Oath  and  Truft.  If  every  Freeman  by  his  Oath 
and  Truft  be  obliged  to  feek  the  Benefit  of  the 
Corporation,  to  furrender  is  againft  die  Oath. 
The  Law  feems  to  have  a  care  of  preferving  Cor- 
porations ;  and  therefore  provides  that  the  tak- 
ing any  new  Charter,  though  there  be  many 
Alterations  in  Offices  and  Names,  yet  doth  not 
furrender  the  old.  But  were  it  of  any  other  Fran- 
chife, the  taking  anew  of  the  fame  diing  is  a  Sur- 
render of  the  old. 

Dean  and  Chapter  of  Norwich  Cafe,  Rep.'}.  73. 
Fulcher  and  Heyward's  Cafe  feems  a  ftrong 
one  to  prove  it  not  furrenderable,  Jones  266. 
And  though  the  Bilhop  did  not  in  that  Cafe 
join  in  the  Surrender,  that  cannot  hinder  ;  be- 
caufe  the  Bifliop  is  no  Part  of  the  Corporation, 
and  therefore  cannot  hinder  them  to  furrender, 
if  they  will. 

A  Ville  incorporate  by  the  Name  of  Bailiff's, 
4.H.  26.  22.^.  The  King  ^(?  wi;!?  incorporates  them 
by  the  Name  of  Sheriffs ;  are  their  Privileges  that 
they  before  had,  gone  ?  No,  Dieu  defend,  faith  the 
Book.  But  this  being  not  my  Queftion,  I  intend 
not  to  debate  it  thoroughly,  but  to  keep  to  the 
Point  of  a  Forfeiture  of  a  Body  politick  or  Cor- 
poration, and  farther  to  examine  the  Reafonable- 
nefs  and  Juftice  of  this  Dodlrine  of  Forfeiture, 
and  fee  how  adequate  and  juft  it  is;  fur  that  is 
the  thing,  I  perceive,  defired. 

Firft,  Their  Pofidon  is.  That  a  Corporation, 
or  Being  of  a  Body  politick,  is  a  Liberty  or  Fran- 
chife, and  if  abufed  or  mifufed,  is  forfeited,  de- 
termined, and  difiblved. 

That  I  may  a  litde  underftand  this  Pofition, 
and  confider  of  Abufe  and  Mifufe,  and  of  the 
Extents  and  Confequences  of  it  :  By  Abufe  or 
Mifufe,  every  A6t  that  a  Corporation  doth,  that 
is  not  juftifiable  by  Law,  is,  as  I  take  it,  an 
Abufer  or  Mifufer.  If  a  Corporation  receive 
any  Money,  that  is  not  due  to  them,  if  it  be 
by  Virtue  of  any  By-law,  that  is  a  Forfeiture, 
though  it  be  but  a  Groat.  What  if  they  by 
their  Common  Seal  command  their  Servant  to 
enter  into  fuch  Lands,  or  diftrain  fuch  a  Man's 
Catde  for  Rent  not  due  ;  is  not  this  a  taking 
upon  them  to  opprefs  the  King's  Subjedcs,  and 
to  extort  from  them  their  Lands  or  Moneys 
where  not  due  ?  This  is  a  Mifufer.  A  Body 
politick,  as  I  have  faid,  is  but  a  Perfon  created 
in  refemblance  of  a  natural  Perfon,  to  have  a  Ca- 
pacity to  tak«,  hold,  and  enjoy  to  particular 
Ends  and  Purpofes.  And  hold  or  enjoy  is  not 
poffible,  without  acting;  and  all  that  act  muft 
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of  necefficy  be  fubjedt  to  Errors  fometimes,  in 
their  Aftions,  as  natural  Perfons  are.  And  muft 
it  be  fo  penal  to  them,  that  every  Error,  Mifufer, 
tor  Abufer,  muft  be  a  Forfeiture  ?  Can  it  be  rea- 
ibnable  or  juft  in  Law  that  this  can  be  ?  Laws 
are  made  for  Prefervation,  not  for  Deftruftion  -, 
if  every  Abufer  or  Mifufer  forfeit,  be  it  a  fmali 
TranlgrefTion,  is  it  either  reafonable  or  probable 
that  any  Law  fliall  punifh  it  with  Deftruftion 
of  the  Body  ?  The  greateft  Offence,  be  it  Trea- 
ibn  or  Rebellion,  or  the  leaft  illegal  Aft,  Of- 
fence, or  Mifdemeandur,  rwuft  have  the  fame 
meafure  of  Punifhment  by  this  Rule;  and  the 
Law  then  doth  not  diftinguifh.  If  a  natural 
Body,  or  Perfon,  hath  a  Market,  and  orders 
his  Servants  to  take  fuch  Tolls,  and  he  takes 
them  •,  what  would  this  Crime  be,  befides  For- 
feiture of  his  Market  ?  Why  (hould  a  Corpora- 
tion then  not  only  in  fuch  Cafe,  or  for  any  Of- 
fence or  Mifcarriage  to  the  value  of  a  Peny, 
forfeit  and  lofe^  as  in  the  Cafe  of  High  Treafon, 
his  Life  or  Being,  Lands,  Goods,  and  all  ?  This 


to  make  him  Head  of  the  Church,  or  to  have 
diflTolved  the  Monafteries.  Suppofe  that  Colleges, 
Hofpitals,  and  other  Corporations  founded  for 
Charity,  can  furrender  or  forfeit  ;  the  prefent 
Mafters  and  Fellows,  and  the  Heirs  of  the  Do- 
nors may  truck  -,  khat  effeft  may  this  have  up- 
on them  ?  what  ways  may  they  find  out  ?  Alfo 
Cities  and  Boroughs ;  what  Divifions  and  Con- 
tentions hath  it  already  prdduced,  fome  for  fur- 
rendring,  others  for  defending,  what  Animofities 
are  about  it  ?  The  end  of  the  Law  is  to  preferve 
Peace  and  Quiet.  Divifions  and  Diflenfions  fre- 
quendy  end  in  the  Deftruftion  of  both  Parties. 
The  Citizens  and  Burgefles  are,  I  think,  three 
parts  of  four  of  the  Houfe  of  Commons.  It  is 
confiderable  what  Eflefts  this  may  have  in  Parli- 
aments, our  Laws  and  Pofterity  perhaps  not  a 
little  concerned  herein  ;  and  if  fo,  furely  this  is 
a  great  Cafe.  But  if  only  the  City  of  London^ 
give  me  leave  to  fee  what  the  ill  Confequences 
and  Mifchiefs  will  be.  Arguments  from  Mif- 
cannot  be  agreeable  to  any  Rules  or  Reafon  of    chiefs   and   Inconveniencies  are  forcible    Argu 


and  therefore  I  take  it,  it  cannot  be 
The  next  thing  I  defign  to  infift  upon 


our  Law 
the  Law. 
is, 

Seco?idly, The  Mifchiefs  and  Inconveniencies  that 
muft  attend  thisDoflrine  or  Law  of  forfeiting  and 
furrendring,  if  the  Law  be  fo. 

Let  us  then  confider,  whether  this  at  one  ftroke 


rrients  in  Law.  So  faith  Littleton,  and  my  Lord 
Cook  upon  Littletoti  ;  and  Men  muft  be  defperaie 
and  fenfual  that  defpife  future  Mifchiefs  and  In- 
conveniencies, and  many  other  places  there 
cited;     Injl.  i.  ii.  60. 

I.  All   their  Lands  will  be  gone  and  revert  to 
the  Donors,  and  their  Heirs.     By  Diflblutions  of 


do  not  make  all  the  Corporations  in  England,  of    Corporations,  all  their  Privileges  are  gone,  and 


all  forts,  forfeit  at  once,  and  perhaps  many  Years 
fince.  Is  there  any  Corporation  in  England  that 
hath  not  offended  or  tranfgrefled  ?  all  manner  of 
Corporations  fall  under  this  Rule.  If  they  have 
tranfgrefled  or  done  any  fuch  Aft  as  makes  a  For- 
feiture (as  every  Mifcarriage,  for  any  thing  I  can 
fee  to  the  contrary,  doth  )  whether  the  Corpora- 
tion be  ipfo  fa^o  diflblved  by  the  Offence  com- 
mitted, or  elfe  by  the  Judgment,  which  muft  re- 
late to  the  Offence,  to  avoid  all  mean  Afts  done 
by  the  Corporation  ;  all  that  they  have  done 
fince  fuch  Mifcarriage,  they  have  done  without 
right  -,  and  all  that  they  think  they  have  a  Tide 
to,  as  a  Corporation,  they  are  miftaken  in,  they 
have  none.  Perhaps  if  a  Parliament  Ihould  be 
called,  thofe  forfeited  Corporations  can  lawfully 
fend  no  Burgefles.  I  do  not  know  whether  I  am 
miftaken,  or  not,  I  only  offer  this  to  Confideration 
amongft  others  :  As  (give  me  leave  to  venture  a 
little  farther  upon  thefe  Confiderations  of  Sur- 
renders and  Forfeitures  of  Corporations )  can  a 
a  Bifliop,  Dean  and  Chapter,  Prebendary,  Par- 
fon,  i3c.  furrender  his  Corporation  or  Body  Po- 
litick ?  If  they  can,  moft  of  them,  perhaps,  are 
of  the  foundation  of  the  Crown,  and  had  their 
Lands  from  thence.  We  have  many  Statutes 
made  to  reftrain  their  Alienations :  Thofe  of  Queen 
Elizabeth  did  not  extend  to  hinder  their  Aliena- 


their  Lands  revert  to  their  Donors,  or  L>ords,  of 
whom  they  were  holden.  "Jones  igo  F.  N.B.  33. 
k.  Jiiji.  113.  b. 

2.  All  their  Markets,  Tolls,  and  Duties, 
that  they  claim  by  Prtfcription  ;  whereby  the 
Government,  and  the  Honour  of  the  City,  the 
Publick  Halls,  Gates,  Prifons,  Bridges,  and  o- 
ther  Edifices,  are  in  a  great  Meafure  maintain- 
ed. 

3.  All  the  Debts  owing  to  the  City,  and 
all  their  perfonal  Eftate,  by  the  Death  or  Difib- 
lution  of  the  Corporation,  will  be  gone ;  but 
who  fhall  have  them?  Perhaps,  non  dejinitur  in 
jure. 

4.  All  the  Liberties  and  cuftomary  Privi- 
leges that  the  Freemen  of  the  City,  their 
Wives,  and  Children  claim,  viz.  to  have  cu- 
ftomary Shares  in  their  Husbands  or  Fathers  E- 
ftates  -,  to  be  exempt  from  Tolls  in  other  Towns, 
Ports,  and  Markets  -,  to  exclude  Foreigners  and 
Unfreemen  from  ufing  their  Trades  in  London, 
and  many  others. 

5.  All  the  Afts  of  Parliament,  that  give 
particular  Powers  and  Authorities  to  the  Lord 
Mayor  and  Aldermen,  or  Common  Council,  or 
Corporation,  refpefting  either  the  Government 
or  Juftice  of  the  City ;  as  about  Minifters,  and 
Payment   of  their   Dues,  Buildings,    Pavins  of 


lions  to  the  Crown  ;  but  perhaps,  out  of  hope  of    Streets,  Sewers,  Infurance   Office,  and  many  o- 
Preferment,  they  aliened  to  the  Crown  till  the  Sta-     thers. 


tute  of  I  Jacobi  cap.  3.  took  away  that  Power 
alfo  of  conveying  to  the  Crown  :  Can  thefe  for- 
feit the  Corporations  ?  Perhaps  we  are  Sinners  all, 
or  at  leaft,  as  the  Balance  at  fome  time  or  other 
may  be  holden,  may  be  found  too  light  :  We  are 
upon  a  point  that  goes  to  pofterity  ;  Fear,  and 
favour,  what  may  it  do,  and  what  may  it  not 
do  ?  If  they  may  furrender  or  forfeit,  what  ef- 
tefts  may  this  have  upon  the  whole  Ecclefiafti- 
cal  Eftate?  If  this  had  been  known  in  the  Days 
oi  King  Henr'j  the  Eighdi,  perhaps  there  would 


6.  What  fliall  become  of  the  Orphans,  and 
all  the  Monies  and  Debts  the  City  owes,  and 
all  the  Charities  in  the  City?  We  have  feen 
the  City  burnt,  and  may  remember  what  a 
Swarm  were  unhived  thereby,  but  we  never 
yet  faw  it  difliblved,  nor  are  the  Confequences 
meafurable.  And  though  it  pleafe  his  Majefty 
upon  the  Diffolution  of  this,  to  grant  a  new 
Charter,  yet  it  will  be  impoflible  any  of  thefe 
Things  can  be  preferved :  Their  Lands,  Eftates, 
Debts,  Privileges,  Cuftoms,  are  all  Perfonal, 
3  and 
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and  annexed  to  the  Corporation,  and  muft  live 
and  die  with  it;  the  faid  Adls  of  Parliament  are 
all  fixed  to  this  Corporation,  and  fo  are  the 
Charities,  and  cannot,  as  I  conceive,  be  ever 
transferred  to  any  other  to  be  new  created.  A 
new  Corporation  can  be  in  no  Succeffion  or  Pri- 
vity with  the  old.  If  a  Body  politick  be  once 
diflblved,  though  a  new  one  be  founded  of  the 
fame  Name,  that  can  have  no  Succeffion  to  the 
old,  nor  come  in  Privity  to  it :  Therefore  is  it  that 
in  the  Dean  and  Chapter  of  Norwich^  Cafe,  and 
in  Fulcher  and  Heyward's  Cafe,  the  Prefervation 
of  the  old  Corporation  is  infilled  on.  Lift.  r. 
102,  b.  If  every  Abufer  committed  by  a  Cor- 
poration be  a  Forfeiture,  Determination,  or  Dif- 
folution,  is  there  any  one  in  England  not  for- 
feited and  diffolved?  Abufe  is  a  Word  of  a  won- 
derful large  Senfe  :  When  the  Law  fpeaks  of  a 
Franchife  abufed  or  mifufed,  it  is  applicable  to 
a  particular  Franchife,  as  to  a  Market,  Court, 
or  the  like  t,  and  if  that  Franchife  be  mifufed, 
or  abufed,  in  Oppreffion  or  Mifufe,  contrary  to 
the  Ends  of  it,  fome  Certainty  there  is  in  it  : 
But  the  Abufe  of  a  Corporation  extends  to  all 
its  Afts,  and  all  Eflates  of  the  Corporation  •,  and 
all  the  Privileges  of  all  the  particular  Perfons, 
and  all  that  are  concerned  in  them,  are  Suf- 
ferers for  every  Abufe,  or  Mifufe,  or  Mif-afl:,  or 
Trefpafs,  how  fmall  foever.  Who  can  tell  in  the 
Adions  of  a  Perfon  what  may  be  taken  to  be 
ill  or  illegally  done,  or  an  Abufe?  Who  will 
truft  a  Corporation,  if  its  Duration  and  Exiftence 
befo  fickle  and  infirm,  that  every  Abufer  or  Mif- 
ufer  fhall  forfeit  it  ?  There  will  be  no  need  of 
Officers  to  be  amoved,  thereby  to  determine 
this  Corporation  at  Will  and  Pleafure,  this  Po- 
fition  contains  enough  to  do  all.  Thefe  great 
Confequences,  attending  this  Doftrine  of  For- 
feiture, are  Reafons  to  prove  the  Law  other- 
wife. 

But  faith  Mr.  Attorney  Cif  I  underftand  himj 
We  do  not  intend  to  deftroy  the  Corporation, 
though  we  fay  in  our  Pleading,  that  you  have 
forfeited  your  old  Corporation,  that  you  have 
without  any  lawful  Authority  ufurped  upon  the 
King,  and  pray  in  our  Replication,  that  de 
Libertate,  Privilegio,  Gf  Franchefia  ilia  (viz.  the 
being  a  Corporation)  abindicantur  l^  excludentur. 
Thefe  are  but  Words  of  Form,  we  only 
will  lay  the  King's  Hands  gently  upon  it,  and 
feize  it,  but  the  Corporation  fhall  not  be  de- 
ftroyed  or  diffolved. 

I  anfwer,  this  is  wonderful,  and  a  great  Com- 
pliment to  the  City,  as  I  take  it  ;  let  us  not  flat- 
ter or  deceive  one  another.  We  are  not  now 
in  the  irregular  Days  in  the  Records  mentioned, 
noT  in  fuch  fort  of  Proceedings  as  in  thofe  dif- 
trafted  Times.  I-et  us  not  go  by  blind  Con- 
jeftures,  out  of  old  Records,  and  bring  in  un- 
known Ways.  We  are  now  in  a  ^o  IVarranto^ 
which,  as  Mr.  Attorney  truly  faith,  is  in  the  na- 
ture of  a  Writ  of  Right-,  and  a  Writ  of  Right 
is  the  highefl  Writ  tiiat  is  in  the  Law  ;  and 
the  Judgment  therein,  and  in  this  ^lo  JVar- 
ranto  mull  be  conclufive  to  all  Parties.  If  given 
againfl  the  Defendants,  it  muft  conclude  them 
for  ever,  and  diflblve  their  Corporation  -,  and  if 
given  againft  the  King,  he  fhall  never  hereafter 
bring  it  in  Queftion  for  any  Caufe  precedent. 
Ke^.  9.  28.  Injl,  2.  282,  495.  CooFs  Entries 
527.  D.  hath  a  Precedent  of  it.  Confideratum 
ejl,    quod  the  Defendant  de  &   in    LibertatibuSy 
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Privilegiis,  isl  Franchefiis  pmd.  in  Informatione 
prttdibf  fpecificai'  nullo  modo  fe  intromittaty  fed  ab 
iifdem  penitus  exdudatur.  The  like  againfl  Fer- 
rers, and  the  Virginia  Company,  and  many  others 
may  be  found.  M.  21,  Jac.  1.  r.  9.  The  Court 
cannot  alter  the  Judgment,  it  will  be  erroneous 
if  they  do.  And  to  talk  of  a  Judgment  of  a 
Seizure,  what  is  the  meaning  of  it,  or  fuch 
Judgment  ?  Is  it  final,  or  not  final  ?  The  Court 
mull  give  a  final  Judgment,  that  the  Party,  if 
he  think  fit,  may  have  his  Writ  of  Error.  The 
Court  will  not  take  any  of  your  old  Records  to  go 
by,  if  any  fuch  are  to  be  found,  that  would  war- 
rant any  other  Judgment :  Therefore  a  Seizure, 
without  fuch  a  Judgment,  that  determines  the 
Corporation,  cannot  be  any  way  brought  to 
pafs,  as  I  believe,  nor  can  I  underftand  in  whom, 
by  your  Seizure,  you  would  have  the  old  Cor- 
poration to  fubfift.  Transferred  from  the  Per- 
fons, in  whom  it  now  fubfifts,  I  think  is  impoffi- 
ble,  but  diffolved  by  your  Judgment  it  may  be: 
And  I  hope  your  Lordfhip  will  not  be  induced 
by  Angular  unwarrantable  Things,  that  a  Judg- 
ment fhould  be  given  that  fhall  neither  diffolve 
the  Corporation,  nor  continue  it,  that  fhall  nei- 
ther be  for  Plaintiff,  or  Defendant,  that  fhall 
leave  the  Corporation  neither  alive  nor  dead, 
but  in  Tranfitu,  or  Limbo  Patruin:  A  Judgment, 
quod  capiantur,  or  quod  Libertates  £5?  Franchefice 
pmdiB'  feifiantur  in  manus  Domini  Regis.  Was 
there  ever  any  the  like  ?  What  fhall  be  under- 
ftood  by  it  ?  Shall  we  be  afterwards  a  Corpora- 
tion ?  Shall  our  Magiftrates  continue  ?  Shall  we 
have  our  Lands,  Markets,  Tolls,  Cuftoms,  or 
Franchifes,  or  not  ?  Or  fhall  we  be  none,  and 
yet  not  diflblved  ?  I  mufl  confefs  I  am  confound- 
ed in  thefe  Notions, 

Next,  as  to  the  Authorities  in  Law  for  me  : 

1.  I  take  it  to  be  a  great  Authority  for  me, 
that  there  is  no  Precedent,  or  Judgment,  or 
Book  Cafe,  produced  or  found,  that  ever  a  Cor- 
poration was  forfeited.  It  lies  upon  the  other 
fide  to  produce  it,  or  fhew  it ;  and  no  doubt  they 
would,  if  there  had  been  any,  but  there  is  none 
by  die  Authorities  they  cite  ;  you  may  eafily 
perceive,  any  fort  would  not  be  omitted. 

2.  The  Nature  of  a  Corporation,  as  our  Books 
do  defcribe  it,  fhews  it  not  forfeitable.  I  take  it 
plain  out  of  the  Cafe  of  Sutton's  Hofpital,  and 
the  other  Books  there  cited.  Rep.  10.  92.  b.  21 
E.  ^.  yi.  A  Corporation  aggregate  is  invifible, 
immortal,  and  refls  only  in  Intendment  and  Con- 
fi  deration  of  Law,  cannot  commit  Treafon  or 
Felony,  be  out-lawed,  excommunicate,  hath  no 
Soul,  cannot  appear  in  Perfon,  cannot  do  Fealty, 
cannot  be  imprilbned,  not  fubjedl  to  Imbecillity 
or  Death.  Br.  Corp.  24.  34.  They  cannot  com- 
mit any  aftual  Trefpafs  or  DiflTeifin,  except  un- 
der their  common  Seal,  by  Command,  Prece- 
dent, or  AflTent  fubfequent :  When  our  Books  fay, 
that  they  are  a  Body  Politick,  and  reft  or  have 
their  Being  in  Intendment  or  Confideration  of 
Law,  thereby  is  meant,  that  they  are  by  I,aw 
enabled  to  ad  to  particular  Ends  and  Intents  an- 
fwerable  to  their  Ends  and  Creations.  Their 
Ends  or  Creations  are  only  to  be  fubfervient  to 
the  publick  Good,  and  Government,  and  Pre- 
fervation of  the  City  or  Town  incorporate,  and  of 
the  Members  thereof  And  if  there  be  any  A<5t 
done  by  the  Members,  that  are  the  adive  part  of 
fuch  Corporation,  to  any  other  Intent,  End,  or 
Purpofe,  this  is  not  the  A<ft  of  the  Corporation, 
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but  of  the  particular  Members,  and   they   only 
are  anfwerable   for   it.     And  as  to  particular  Of- 
fences and  Mifcarriages  in   this  Cafe  alledged,  it 
cannot  be  denied,   but  that  the  particular  Mem- 
bers are  anfwerable  for  it ;  and  if  they,  then  ac- 
cording to  all  Books,    they    ought    not  to   be 
doubly  chargeable  or  anfwerable  in  both  Capaci- 
ties.   And  the  Argument  cited  out  of  Baggs,  Cafe, 
of  a  Freeman  convift  of  Perjury,  and  thereupon 
disfranchifed,  doth  not  prove  that  they  fhall  be 
punifhed  in  a  double  Capacity  ;  for  the  Corpo- 
ration   is  not  thereby  punifhed,    but  preferved. 
The  Being  of  a   Body  politick  is  only   a  Capa- 
city, and  in  refemblance  of  a  natural  Body,  and 
no  more  forfeitable  than   a  natural  Body.     It   is 
feifing  and  forfeidng  of  Liberties,  that  we  meet 
with,  diat  is  fuch  as  are  generally  fpoken  of  ;  as 
Markets,    Courts,    Jurifdidlions,    and  the  like  : 
And  in  the  old  Records,  by  feizing  the  Liberties 
of  a  Corporation  is  meant  the  taking  from  them 
their  Officers,  and  putting  in  others  upon  them 
for  a   Time.     But  a    forfeiting,  diflblving,  and 
determining  the  Body  politick,  never  was  yet  done 
or  known,  nor,  as  reafonable  to  believe,  ever  en- 
tred  into  any  Man's  Thoughts   till  now ;  for  I 
have  already  fliewn    that   Offences  and  Mifcar- 
riages, that  were  committed  by  the  Corporations 
in  thofe  troublefome  Timesof  £.  i.E.  2. and  R.  2, 
for  which  their  l,iberties  were  feized,  were  not 
Forfeitures  and  Determinations  of  thofe  Corpo- 
rations, they   all  remain  Corporations    by    Pre- 
fcripnon  to  this   Day  :   And  I  have  alfo  taken 
Notice,  that   the  Adts  of  Parliament,  that  were 
made  in   the  fucceeding  Kings  Reigns,  of  H.  4. 
H.  5.  and  H.  6.  are  only  Adts  of  Confirmation 
to  the  Cities  and  Boroughs  of  their  Liberties  and 
Privileges.     From  that   Time  till    within  thefe 
three  Years,  I  believe   it  never   entred  into  any 
Man's  Thoughts  that  a  Corporation  was  forfeit- 
able-,   for  farther   Proof  whereof  divers   other 
Statutes,  and  the  whole  Series  of  Matter   is  Ar- 
gument. 

The  Statute  15  H.  6.  cap.  6.  that  provides  a- 
gainft  Abufes  and  Exactions  made  by  Societies 
incorporate,  by  their  B^-laws  and  Ordinances, 
and  appoints  a  Forfeiture  of  Ten  Pounds,  and 
of  their  Power  to  make  By-laws  :  To  what  end 
ihould  this  be,  if  the  Corporations  themfelves 
were  forfeited,  or  thought  fo  to  be  ? 

The  Statute  of  1^  H.  7.  cap.  7.  recites  the  Sta- 
tute of  //.  6.  and  the  Exadlions  and  Abufes  by 
Fellowlhips,  by  their  By-laws  and  Ordinances, 
and  appoints  a  Penalty  of  Forty  Pounds  if  they 
exaft  Money  by  an  unlawful  and  unwarranted 
By-law,  not  examined  and  figned  by  the  Chan- 
cellor and  Chief  Juflice. 

The  Statute  of  12  //.  7.  cap.  6.  fets  forth 
grievous  Exactions  by  the  Fellowfliip  of  Mer- 
chant Adventurers,  by  their  By-laws,  and  impo- 
feth  a  Penalty  for  the  future. 

The  Statutes  22  H.  8.4.  28  H.  8.  5.  fhewlike 
Exadlions  by  Corporations  upon  Apprentices  by 
their  Ordinances  and  By-laws,  provides  Remedy, 
and  enafts  Penalty.  If  in  thofe  Times  it  had 
been  thought  or  imagined  that  a  Corporadon 
had  been  forfeitable,  every  of  thefe  Offences 
forfeited  it,  what  need  farther  Remedy  ?  In  the 
Cafe  of  Noddy  and  Whcehoufe,  of  exceffive  Toll 
by  die  Town  of  Norlhampto}j,  Moore  474. 
39  ^/'z.  In  the  S>uo  Warranlo  againll  a  Cor- 
poration, though  the  Queftion  was  concern- 
ing their   taking     Toll,    and  whether  they  had 


forfeited  their  Market,  or  only  dieir  Toll ;  no 
Thought  of  forfeiting  their  Corporadon  was  ever 
mentioned.  So  that  I  think  I  may  conclude  with 
the  tumultuous  Times  of  E.  i.  E.  2.  and  R.  2. 
what  was  then  done,  doth  plainly  fhew  the  Cor- 
poradons  were  not  forfeit  or  diffolved :  That 
by  all  the  Afts  of  Parliament,  and  Proceedings 
in  almoft  all  the  Reigns  of  any  Length  or  Du- 
ration, from  that  Time  to  this  very  Cafe,  the 
Opinions  and  Thoughts  of  Men  were  otherwife; 
as  by  the  Statutes  and  Tranfadlions  appears : 
Not  one  Opinion,  Book,  or  Authority,  pro- 
duced, or  to  be  found.  The  great  Concern 
not  only  of  this  great  City,  but  of  all  other 
Cities,  Towns,  and  Corporations,  Ecclefiaftical 
and  Temporal,  all  depend  upon  it.  And  which 
is  more  than  all,  the  very  Government  by  Law 
eftablifhed  will  be  in  great  Danger  of  Alteration 
by  it. 

I  have  argued  long,  and  tried  your  Lordfhip's 
Patience  •,  the   weight  and  length  of  the  Cafe, 
and  rarenefs  of  the  Matter,  there  never  having 
been  the  like  before  in  any  Age,  will,  I  hope, 
excufe  me.     But  befides  the  whole  Frame  and 
Foundation,  that  the  other  fide  have  laid,  being 
all  built  upon   general  undigefted  Notions,  as  f 
take  it,  viz.  that  Abufer  and  Mifufer  of  Liber- 
ties forfeits  them,  without  diftinguiihing  betwixt 
one  thing  and  another  ;    that  the  Words  for- 
feiting  and  feizing  Liberties,  found  in  old  Re- 
cords, fhould  be  Authorities  to  prove  forfei  tingCor- 
porations  or  Beings  of  the  Body  Politick,  thouglv 
no  fuch  thing  then,  or  at  any  time  fince,  till  very 
lately, was  ever  thought  on  or  imagined:  It  wasne- 
ceffary  for  me  to  open  and  fet  forth  thefe  gene- 
ral Notions,  and  to  explain  and  diftinguifli ;  which, 
I  hope  I  have  done,  that  it  may  appear  what  the 
fenfe  of  them  is,  how  far  they  agree  with  Law 
and  Juftice,  and  how  far  not.     And  if,   in  the 
doing  hereof,  or  the  fetdng  out  the  repugnant 
or  inconfiftent    Matters  or  Opinions  arifing  in 
this  Cafe  to  maintain  this  ^w  TVarranto,  I  have 
exprefled  my  felf  in  any  other  manner  than  became 
me,  I  humbly  beg  pardon   for   it  ;  and  that  it 
may  not  refleft  upon  the  Caufe,  nor  prejudice  it. 
Upon  the   whole  Matter,  if  this  Information 
brought  againfl:  the  Body  Polidck  for  ufuiping 
to  be  a  Body  Politick,  ought  to  have  been  brought 
againft  the  Particular  Perfons  ;  if  it  be  repug- 
nant or  contradidory,  that  a  Corporation  can  u- 
furp  to  be  a  Corporation  ;  that  a  Body  Politick 
or  Being  can  ufurp  to  be  a  Body  Politick  or  Be- 
ing, before  it  had  a  Being,  or  to  be  that  fame 
Body   Politick  or  Being,  which    it  was  when  it 
did  ufurp  ;  if  forfeiting  a  Franchife,  or  Liberty, 
or  other  Eftate,  cannot  determine  or  veft  that 
Franchife  or  Eftate  in  the  King,  till  the  Forfeiture 
appear  on  Record   ;    then  the  old  Corporation 
fuppofed  to  be  forfeited,  if  it  were  fo,  did  not- 
withftanding,  and  yet  doth   continue  in  Being, 
there   being  no  Record   to  determine    it  ;    and 
confequently  that  which  is  pretended  a  new  one 
by  Ufurpation  is  impoffible.     If  by  Seizure  into 
the  King's  Hands  (as  pretendedj  the  Continuance 
of  the   Corporation  be   intended,    how  inconfi- 
ftent is   it  with  Law  or   Juftice  to  continue  any 
thing  in  the  King,   that   is  wrongfully  ufurped, 
and  the  Parties  to  be  punifhed,  fined,  and  com- 
mitted for  ufurping  .''  If  Mr.  Attorney's  Repli- 
cation, taking  Iffue  upon  our  Prefcription  to  be  a 
Corporation,  and  goipg  over,  and  alledging  feve- 
ral  diftindt  Caufes  of  Forfeitures,  cannot  by  Law 
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e  maintained,    and  in  the  Example  dotli  intro- 
duce a  way  to  bring  all  Mens  Eftates  fubjedto  Mr. 
Attorney's    Will    and   Pleafure     ( for,    let    any 
Man's  Right  be  as  good  as  can  be,  it  will  be  fcarce 
pofTible  to  defend  it,  if  fuch  Pleadings  as  in  his 
Replication  ht  allowable  by   Law  )     then  be  the 
matter  in  Law  as  much  againft  us  as  poffible,    yet 
Mr.  Attorney  can  have  no  Judgment  for  him  up- 
on this  Information.     Next,    Suppofing   the  In- 
formation all  good  in  Law  -,  yet,    if  the  Judg- 
ments, Records,  and  Authority,   that  have  been 
cited  by  them  for  Seizures,  do  plainly  fliew  that 
Seizures  and  Forfeitures  are  very  different  in  their 
Natures  -,  that  the  Corporations  all  continued  not- 
withftanding  the  Seizures ;  and  the   Seizure  was 
only  the    King's  putting  in  Mayors  and  Officers 
to  aft  in  them  inftead   of  the  others  elefted  or 
conftituted  by  the  Corporation,  and  they  remain 
Corporations    by  Prefcription  to   this  Day,    and 
never  were  forfeited,    diflblved,    or  determined 
by  fuch  Seizures  ;     if  the  general  Authorities  in 
Books,  that  the  mifufing  or  abufing  aFranchife  be 
truly  applicable  to   Franchifes  ( that  are  Ellates 
and  Interefts  grantable  or  conveyable  from  Man 
to  Man  )  and  never  were  intended   of  fuch   a 
thing,  as  is  rather  a  Capacity  or  Being,  than  a 
Franchife  ;  if  there  be  no  Cafe,  or  Pecedent,  or 
Opinion  to  be  found  for  it  •,  if,  on  the  contrary, 
the  particular  Cafes  cited  prove,  that  where  the 
Corporations  have  by  Mifcarriages  forfeited  par- 
ticular Franchifes,  they  do  not  forfeir  their  Cor- 
porations ;  if  there  be  fcarce  any  Corporation  in 
England,  that   have  not  at  fome  time  or  other 
done  fomething  they  fhould  not,  or  omitted  to 
do  fomething  they  fhould,  and  thereby  forfeited 
their  Corporation,    and  confequently  all  are  U- 
furpers,  and  their  Corporate  Adts  fince  done  all 
void  :  If  the  Corporation  here  hath  done  no- 
thing, but  that  the  Mayor,  Aldermen,  and  Com- 
mon Council,  are  only  Delegates,  Deputies,    or 
Minifters  of  the  Corporation  for  particular  pur- 
pofes  ;  if  Servants,  Deputies,  or  Delegates,  do 
that  which  they  have  no  Authority  to  do,  they 
muft  anfwer  for  it  in  their  own  Perfons ;  but  their 
Mafters,  or  thofe  that  deputed  or  delegated  them 
for   another   purpofe,  they  are  innocent  •,   they 
fhall  not  fuffer  by  it,  though  no  Ad:s  of  Parlia- 
ment had  been  in  the  Cafe  -,  if  the  Adts  of  Par- 
liament  againft  feizing  the  Liberties  of  the  City, 
for  or  by  reafon  of  any  Mifcarriage  of  their  Of- 
ficers or  Minifters,  extend  to    theie   Adts  of  the 
Mayor,  Aldermen,  and  Common    Council  ;    if 
fo  be  that  thefe  Adts  were  the  Adls  of  the  Cor- 
poration -,  yet,  with   Submiffion,    if  they   have 
fhewn  a  good  and  legal  Right,  by  their  Cuftom 
and  Title,  to  make  By-laws  for  regulating  and 
fettling  the  Markets  and  Tolls,  and  that  which 
they  have  done  be,  as  pleaded,  reafonable,  and  that 
there  was  reafonable  Ground  at  that  time  for  their 
Petition  which  they  have  itt  forth  -,    if  all  thefe 
Particulars,  that  I  have  now  fummedup,  be  againft 
me,  then  Judgment  muft  be  againft  me  •,  though 
I  know  not  what  that  Judgment  can  be.     But  if 
any  one  of  thefe  Particulars,  thus  repeated,  be 
for  me,  and  againft  Mr.  Attorney,  then  Mr.  Attor- 
ney can  have  no  Judgment  againft  the  City  ;  but 
Judgment  muft  be  for  diem ;  whichi  humbly  pray. 

'HE  next  Term,  viz.  Trin.  35  CaK  2. 
_  (Chief  Juftice  Saunders  dying  the  Day  of 
the  Judgment  given,  or  the  next  Day  after)  Mr. 
Juftice  Jo7ies,  Juftice  Raymovd,  and  Juftice  IVi- 


(bens,  being  in  Court,  Juftice  yo>7es  pronounced 
the  Judgment  of  the  Court,  and  Juftice  Ray- 
mond and  Juftice  IVithens  affirmed,  that  Chief 
Juftice  Saunders  was  of  the  fame  Opinion  with 
them,  and  that  they  all  agreed, 

r.  That  a  Corporation  aggregate  might  be 
feized.  That  the  Statute  28  K.  3.  c.  10.  is  ex- 
prefs,  that  the  Franchifes  and  Liberties  of  the 
City,  upon  fuch  Defaults,  fhall  be  taken  into  the 
King's  Hands.  And  that  Bodies  politick  may  of- 
fend and  be  pardoned,  appears  by  the  general 
Article  of  Pardon,  12  Car.  2.  whereby  Corpo- 
rations are  pardoned  all  Crimes  and  Offences. 
And  the  Adt  for  regulating  Corporations,  13  C.  2. 
which  provides  that  no  Corporation  fhall  be  a- 
voided  for  any  thing  by  them  mifdone  or  omit- 
ted to  be  done,  fhews  alfo  that  theirCharters  may 
be  avoided  for  things  by  them  mifdone,  or  omitted 
to  be  done. 

2.  That  exadling  and  taking  Money  by  the  pre- 
tended By-law,  was  Extortion,  and  a  Forfeiture 
of  the  Franchife  of  being  a  Corporation. 

3.  That  the  Petition  was  fcandalous  and  li- 
bellous, and  the  making  and  publifhing  it  a 
Forfeiture. 

4.  That  the  Adl  of  the  Common  Council  was 
the  Adt  of  the  Corporation. 

5.  That  the  Matter  fet  forth  in  the  Record 
did  not  excufe  or  avoid  thofe  Forfeitures  fet 
forth  in  the  Replication. 

6.  That  the  Information   was    well   founded. 
And  gave  Judgment  that  the  Franchife  fhould 

be  feized  into  the  King's  Hands,  but  the  Entry 
thereof  refpited  till  the  King's  Pleafure  was  know.i 
in  it.  Juftice  Raymond 2ind}u^\ce.Witbens  declare, 
that  they  were  of  the  fame  Opinion   in   07nmbus. 

And  accordingly  after  Entry  made  by  Mr. 
Attorney,  That  as  to  the  Iffue  joined  to  be  tried 
by  the  Country  •,  as  to  the  claiming  to  have  and 
conftitute  Sheriffs  ;  as  to  the  having  the  Mayor 
and  Aldermen  to  be  Juftices  of  the  Peace,  and 
to  hold  Seffions,  quod  ipfe  pro  Do?mno  Rege  ul- 
terius  non  vult  profequi ;    Judgment  is  entred: 

Idea  confideratum  eft,  quod  prcefat'  Major  [^ 
Communitas  ac  Gives  Civitaf  Lond'  as  to  the 
IlTue  aforefaid,  betwixt  our  Lord  the  King 
and  them  joined,  and  as  to  the  Liberties  and 
Franchifes  aforefaid  by  them  claimed,  to  have 
and  eledt  Sheriffs,  and  to  have  their  Mayor 
and  Aldermen  to  be  Juftices  of  the  Peace,  and 
hold  SelTions,  eant  inde  fine  die,  faho  jure 
Dovi.  Regis,  fi  al'  ^c.  Et  quoad  dtHas  feparales 
viaterias  in  lege  unde  tarn  prcsd'  Alt'  Geri"  quam 
prffdt  Major  (jf  Comjnunitas  tf  Cives  Civital* 
pr^ed^pofueritnt  fe  in  Judicium  Curias,  the  Court  ad- 
vife  XAWTrinityTeryn;  and  then  proeoquodvidetur  Cu- 
ries hie  quod  priBfaf  Major  £5?  Ccmmunitas  ac  Cives 
Civitat'  freed''  forisfecerunt  Do?nino  Regi  nunc  Li- 
bertat'  Privileg  id  Franchefipreed'  ob  caufiis  in  Re- 
plicacoji^  prafat'  Attorn''  Gen?  fuperius  fpecificat' 
quod  Placita  prcefat''  Major*  £5?  Commmiitat"  ac  Ci- 
viujn  Civitat'  prad'  fuperius  rejungendo  tff  repel- 
lendo  in  ea  parte  placitai'  materiaq;  in  iifd'  con- 
tent^ 7ninus  fufficioi'  i^  invalicP  in  lege  exiftunt  ad 
tmcludend''  iUB'  2)o;«'  Reg  a  Forisfa^ura  pracC 
aut  ad  Majo7'  &  Co7ii!nu77itat''  ac  Cives  Civital* 
pned"  ad  cla7/iand*  Libcrtai^  P7-ivileg  &"  Fra7:chef. 
p7-a:d'  fibi  allocand'  G?  adjudica/nr  manutener.J^ 
7naturaq;  deliberacione  fiiperinde  prius  habit*  Coti- 
fidcrat'  ejf,  quod  Libe7-tat'  Privileg  &  Franchef. 
prced"  fore  de  feipfis  t'jium  Corpus  corpora!''  (^ 
Politic^  'in  re,  fatio  &'  7io7nine  per  71oiks?i  Ma'jorh- 
5  0^2  ,  Com- 
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Communitatis  ^  Civium  Civital^  Lond'  ac  per  idem 
nomen  placitare  i^  mplacitari,  refpondere  6?  refpon- 
deri  per  eofd'  Majorem  &  Communitatem,  ac  Gi- 
ves Civital'  Jjondon  prced'' fttperitis  clamat'  capinntur 
i£  feifiantur  in  manus  Domini  Regis ;  &"  quod  prafat^ 
Major    &    Co7nmumtas   ac    Gives  Givitai'   Lond' 


Dy.  273,  There  the  Cafe  is  thus  ilatcd  :  The 
Deariry  of  the  Cathedral  Church  of  IP^eUs  was 
difiblved  by  the  Surrender  of  Fitz-JVilliams,  tem- 
pore II.  8.  And  the  Prebend  of  Currey^  jn  the 
fame  Cliurch,  was  alfo  furrendered  by  Goodman^ 
Prebendary  there,   i  E.  6.  And  in  this  Year  the 


pmd'  capianttir  ad  fatisfaciend'  dioi^  Dom''  Reg  de     Diflblution  of  the  Deanry   was   confirmed,  and 


Fine  fuo  pro  Ufurpatione  Libert  at"  Privileg  i^  Fran- 
chef.  pradiW. 

Thus  -was  the  Metropolis  of  the  Kingdom  de- 
prived of  its  Charter  and  Magiflrates,  till  the 
Tear  1688,  when  King  James,  terrified  at  the 
News  of  the  Prince  of  Orange'^  intended  In- 
vafion,  thought  fit  to  reftore  it,  Odlober  the 
6th,  and  ordered  Lord  Chancellor  Jefieries  to 
carry  it  back  himfelf;  whereupon  Sir  George 
Treby  "Mas  rejlored  to  his  Place  of  Recorder., 
and  the  reft  of  the  Magiftrates.,  according  to  the 
ancient  Con  ft  it  ut  ion  of  the  City. 


the  Deanry  extinft  by  Aft  of  Parliament,  and 
a  new  Dean  eredted  and  created,  to  which  new 
Deanry  the  Lands  and  Poireffions  of  the  old 
were  annexed,  amongft  other  Poffeffions,  and  the 
Nomination  of  the  new  Dean  and  Succeflbrs 
given  by  that  Ad  to  the  King,  and  that  he 
fhould  have  the  fame  Power  in  Choro  i^  Gapi- 
tulo  as  the  old  Dean  had  \  faving  to  all  Stran- 
gers, other  than  the  Bifhop  of  Bath  and  JVells.^ 
the  old  Dean,  and  the  old  Prebendary,  and 
their  Succeflbrs.  In  this  cafe  it  is  admitted,  and 
taken  for  granted,  that  the  Deanry,  and  alfo  the 
Prebend,  were  furrendered. 


POSTSCRIPT. 


Dy.  282.  There  the  Archbifhop  of  Dublin 
had  two  Chapters,  viz.  the  Dean  and  Chapter 
of  St.  Patrick,  and  the   Dean  and    Chapter  of 

TH  E  Queftion  concerning  the  Surrender  of    Chrift-Church,    and  both  thefe  ufed  to  confirm 
Corporations,  or  Bodies  Politick,  not  being     the  Bifhop's  Leafes.     The  Dean  and  Chapter  of 


diredlly  in  the  Cafe,  but  in  the  Arguments  on  both 
fides  infifled  on,  it  may  not  be  unneceflary  to  Hate 
that  Point,  and  collefl  what  hath  been  in  the  De- 
bates or  Arguments  alledged  on  either  fide,  that 
the  eafier  Viewand  Judgmentmay  be  made  of  it.  By 
Surrender  in  this  Queftion  is,  by  both  fides,meant 
and  intended  fome  Deed  or  Inftrument  in 
Writing,  whereby  a  Body  Corporate  or  Politick 
can  fuj render  and  diflblve  it  felf.  It  is  agreed  that 
a  Body  Politick  may  be  diflblved,  either  by  the 
Death  of  the  Perfons  incorporate,  or  their  Re- 
fufer  to  aft,  nominate,  or  eleft  Officers  or  Mi- 
nifters,  fo  as  there  remain  not  fufficient,  autho- 
rized or  enabled  by  their  Charter  or  Conftituti- 
on,  to  preferve  their  Being  :  This  is  admitted  to 
be  a  Cefler,  or  Diflblution  of  the  Corporation, 
and  fuch  a  fort  of  yielding  up,  or  Surrender,  is 
admitted  pofTible.  But  whether  by  any  Deed  or 
Inftrument  in  Writing  it  can  be  done,  that  is 
the  Queftion  intended.  For  the  Surrender,  it 
hath  been  alledged. 


St.  Patrick,  by  Deed  under  their  Common  Seal, 
gave  and  furrendered  all  their  Church,  Houfes, 
Lands,  and  Pofl^eflions,  to  the  King,  without 
Licenfe  or  Confent  of  their  Bifliop,  being  their 
Ordinary,  and  Patron  of  the  moft  part  of  the 
Prebends.  After  this  Surrender  their  Church  was 
ufed  as  the  Common  Hall,  for  the  four  Courts 
in  the  Term  there  ;  and  a  Leafe  is  made  by 
the  Archbifliop,  confirmed  by  the  Dean  and 
Chapter  of  Chrift-Church  only ;  and  whether  the 
Succeflbr  of  the  Archbifliop  were  bound  by  this 
Leafe,  was  the  Queftion.  The  Judges  in  Ire- 
land were  divided  in  Opinion,  and  thereupon  the 
Cafe  was  fent  over  for  the  Opinion  of  the  Judges 
here  -,  and  the  Opinions  and  Refolutions  of  five 
Juftices,  viz.  Catlyn,  Dyer,  Saunders,  Welfh,  and 
Carus,  certified  to  the  Lord  Deputy  of  Ireland., 
under  their  Hands,  were,  ^wd  non  fuit  aliud 
Capitulum  in  ejfe  tempore  confr)?iationis  Dimijfton' 
freed'  nifi  Chrift-Church  tantum,  quia  Corporatio 


(jf  Capitulum  San^i  Patrick  fuit  per  donu?n  fsP  fur- 
I.  That  the  Being   of  a  Body    Politick  is  a    fum  reddition  Decani^  Capituli presd'  legitime  dif- 
Libcrty,  Privilege,    and  Franchife,  that  had  its    folutum  ahfque  confenfu  Archie  pi fcopi. 
Commencement  by  the   King's   Charter,    or  by        Jones  i6i.  The  Opinion  of  Juftice 7o««  there. 


Prefcription,  which  fuppofes  a  Charter  ;  and  if 
it  have  its  Beginning  and  Creation  by  Charter, 
which  is  the  King's  Deed  that  grants  it,  by  Deed 
again  it  may  be  regranted  and  furrendered  :  And 
it  is  a  Maxim  in  Law,  Unumquodque  diffolvi  po- 
teft  eod'  modo  quo  ligatur.  And  inftances  in  Fairs, 
Markets,  Letts,  and  fuch  like  Franchifes,  granted 
by  Charter,  which,  fay  they,  may  be  furrendered 
by  Deed,  or  Regrant. 

2.  That  it  is  neceflary   that  it  fliould   be  dif- 
folvable  by  Surrender.     Perhaps  a   Town   may 


that  a  Corporation  may  be  diflblved  by  an  Aft 
proper,  viz.  by  Refignation. 

On  the  other  fide,  it  hath  been  anfwered, 
I.  Admitting  it  to  be  true,  that  to  be  a  Body 
politick  is  a  Liberty,  Privilege,  and  Franchife, 
created  by  Charter,  which  is  the  King's  Deed  ; 
yet  it  doth  not  follow  that  it  may  be  furrendered 
by  Deed :  For  the  Charters  that  incorporate  the 
Citizens,  or  Inhabitants  of  fuch  a  City,  Town, 
or  Place,  and  make  them  a  Body  capable  of 
taking  and  having  Lands,  Goods,  or  Chattels, 


come  to  decay,  and  not    be   able  to  defray  the  to  fue  and  to  be  fued,  and  to  have  a  Common 

Charge  that   the  Support   and  Maintenance  of  Seal,  and  to  aft  according  to  the  Powers,  Ends, 

the  Corporation  may  require  ;  for  every  one  fees  and  Purpofes   in   their   Charters   contained,  only 

that  Ornaments  and  Officers  muft  be,  and  thefe  give  them  a  Capacity  for  thofe  Ends.     The  Li- 

cannot  be    bought    or   maintained   without    E-  berty.  Privilege,  and  Franchife,  that  they  have. 


flutes;  and  poor  Men  are  not  able,  without 
Rum  to  their  Families,  to  bear  the  Magiftracies 
and  O/Hces  ;  and  therefore  it  is  neceflTary  there 
Ihould  be  a  Power  in  them  to  fiirrender. 

3-  That  the  Books  and  Cafes  in  Law  do  prove, 
that  a  Corporation,  or  Body  Politick,  may  fur- 
render  It  felf,  and  thereby  be  diflblved 


goes  no  firther.  They  cannot  transfer  this  Pri- 
vilege, or  Franchife,  to  any  other  Perfons.  Thefe 
are  only  perfonal  Franchifes  or  Capacities,  fixed 
in  the  Perfons,  to  whom  they  are  granted,  like 
to  Patents  of  Denization  granted  to  Aliens, 
whereby  a  Capacity  is  granted  to  have,  hold, 
and  aft,  as  a  natural    born   Subjeft ;   Grants  of 

enfranchifing 
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enfranchifing  a  Villain  ;  thefe  are  Grants  that 
cannot  be  furrendered  -,  thefe  are  Franchifes 
and  Capacities  like  this  ;  thtle  are  Exceptions 
to  the  General  Rule,  Unu7nquodque  diJfolvHur  eo- 
de7n  modo,  iSc.  So  alfo  of  Fairs,  Markets,  Courts, 
l£c.  they  are  created  by  Charter,  they  may  be 
granted  over,  or  granted  to  the  Kingj  but  if 
they  be  regranted  to  the  King,  they  are  not 
extinft,  but  remain   in  the  King. 

Abbot  of  Strata  Mar  cellar  Cafe,  Rep.  9.25.  i^. 
(hews  the  difference  thus  :  When  the  King  grants 
Franchifes,  that  were  in  the  Crown  before  the 
Grant,  as  Bona  Felonium,  Deodands,  Wreck,  &c. 
and  thefe  come  again  to  the  Crown,  they  are 
merged  in  the  Crown,  and  the  King  is  feized  of 
t\v&vajure  Corona: ;  but  when  a  Privilege,  Liber- 
ty, Franchife,  or  Jurifdiftion,  was  at  firft  erec- 
ted or  ordained  by  the  King,  there,  by  the  com- 
ing of  it  again  to  the  Crown,  they  are  not  ex- 
tinft ;  and  initanceth  in  Fairs,  Markets,  Hun- 
dreds, Leets,  £3"  fimilia.  They  are  not  diflblved 
or  gone,  for  thereby  Subjedts  would  be  preju- 
diced :  For  if  the  Court  fhould  be  fo  granted, 
and  thereby  diflblved,  the  Subjedls  Judgments 
and  Suits  in  thofe  Courts  would  all  be  loft.  Thefe 
ftre  other  Exceptions  to  that  general  Rule,  Unum- 
quodque,  &c. 

2.  That  the  Reafon  given  for  the  Surrenders 
of  Corporations  from  the  Poverty  that  may  hap- 
pen, for  the  Conveniency  of  fome  Corporation, 
is  anfwerable  ■,  for  that  doth  not  very  frequen- 
ly  happen  :  But  when  it  doth  happen,  if  they 
are  weary  of  it,  they  may  let  it  alone,  and  not 
aft,  or  choofe  Officers ;  it  will  ceafe  of  it  felf, 
they  need  not  be  at  the  Charge  or  Trouble  of  a 
Surrender :  But  on  the  other  Side,  the  Inconvenien- 
cies  are  very  great,  and  are  fome  of  them  be- 
fore fpecified.  The  Eftablifhment  of  the  Church 
is  all  in  Corporations,  Bifhops,  Deans,  Chapters, 
Prebends,  Parfons,  Vicars;  if  thefe  be  furren- 
derable,  as  by  the  Cafes  cited,  without  Confent 
of  Bifhops  (a.  Prebend  is,  as  to  his  Being,  but 
as  a  Parfon,  or  a  Vicar)  the  Univerfities,  Col- 
leges, Hofpitals,  all  the  Cities,  confiderable 
Towns,  Trades,  and  Myfteries,  are  Corpora- 
tions; if  thefe  be  furrenderable,  it  affeds  our 
'old  Government. 

3.  As  for  the  Books  and  Authorities.  Dy.  273. 
the  Diflfolution  of  the  Corporation  thereby  fur- 
rendered  is  only  mentioned  in  putting  the  Cafe, 
it  is  not  debated,  nor  was  it  material  in  the  Cafe : 
For  the  A6t  of  Parliament  there  fettled  the  new 
Dean  and  Chapter  ;  and  the  Prebendary,  and  the 
Matter  of  the  Cafe  arifeth  upon  the  Deprivation 
of  Dean  Goodman,  and  the  Appeal  and  Rever- 
fal  of  that  Sentence,  there  is  not  as  much  as  any 
Opinion  in  the  Cafe  concerning  the  DiiTolution 
or  Surrender,  whether  good  or  bad.  But  what 
may  reafonably  be  inferred  from  that  Cafe  is, 
that  the  Surrender  and  DifTolution  thereby  was 
not  good  in  Law ;  for  if  it  had,  what  needed  the 
having  an  Adb  of  Parliament  to  fecure  againfl 
the  old  Dean  and  Prebendary  ?  which  yet  appears 
in  the  Cafe  was  had. 

And,  Co.  Rep.  3.  y§.  h.  in  the  Cafe  of  the  Dean 
and  Chapter  of  Norwich  this  Cafe  of  Dyer  is  cited, 
and  there  it  is  exprefly  faid,  that  that  Surrender  was 
not  thought  good,  till  confirmed  by  Ad  of  Par- 
liament. 

And  as  for  the  other  Cafe,  Dyer  282,  of  the 
Surrender  of  the  Dean  and  Chapter  of  St.  Pa- 
trick,    the   Opinion  of  the  Judges  there  given 


is,  by  all  the  Judges  3  Car.  i.  in  the  Cafe  of 
Heyvjard  and  Fulcher,  in  Jones  168.  denied  to  be 
Law,  and  faid  to  be  a  private  Refolution.  So 
that  thefe  two  Cafes  in  Dyer  having  been  by 
thofe  later  Authorities  denied,  remain  no  Autho- 
rities: And  as  for  the  other  Authority,  viz.  The 
Opinion  of  Juftice  Jones  168.  that  a  Corpora- 
tion may  be  difTolved  by  a  proper  Aft,  v:z.  by 
Refignation,  that  is  true,  taken  in  theSenfehe 
fpeaks  it  :  It  is  fpoken  of  a  Dean  and  Chapter 
refigning  to  the  Ordinary,  viz.  the  Dean  refign- 
ing  his  Place  of  Dean,  and  the  Prebendaries 
of  the  Chapter  refigning  their  Prebends  to  the 
Ordinary,  whereby  their  Churches  and  Prebends 
became  void,  and  to  be  fupplied  by  the  refpec- 
tive  Patron,  collating  or  prefenting,  as  in  Cafes 
of  Refignation,  by  any  Parfon  or  Vicar  to  his 
Ordinary.  But  this  is  nothing  of  a  Surrender  of 
the  Body  politick  to  the  King,  and  thereby  diflfolv- 
ing  the  Corporation,  and  dellroying  all  Supply,  by 
new  Prefentments  or  Collations.  And  this  ap- 
pears by  the  very  Words  of  Juflice  Jones  there; 
for  when  he  faith  they  may  be  diflTolved  by  a 
proper  Aft,  viz.  by  Refignation ;  the  next 
Words  are,  or  by  Death  of  the  whole  Corpora- 
tion, and  the  King  being  Patron,  it  is  in  his 
Eleftion  whether  he  will  collate  de  novo,  or  not, 
and  till  he  collates  the  Corporation  is  in  fuf- 
pence;  but  if  the  Bifhop  be  Patron,  then  the 
Bifhop,  upon  the  Refignation,  hath  Power  to 
collate,  and  thereby  to  continue  the  Corpora- 
tion :  So  that  it  is  very  plain,  that  the  Refig- 
nation he  fpeaks  of  is  not  meant  for  any  Sur- 
render to  the  King,  or  any  thing  that  deter- 
mines the  Corporation,  except  the  Patron  will 
not  collate,  and  thereby  fuffer  the  Corporation 
to  ceafe.  But  on  the  contrary,  that  a  Corpora- 
tion cannot  be  diflTolved  by  any  Surrender. 

The  Supprefllon  and  Diflfolution  of  the  Abbies, 
Priories,  and  Monafteries,  by  //.  8.  was  no  Dif- 
folution  of  their  Bodies  Politick.  Br.  Extinguijh- 
jfient,y^.  Br.Corporatian,  78.  Davies,  Rep.  i. 
Moore's  Rep.  282.  Though  their  Houfes  and 
all  their  PofciTions  were  gone,  and  the  Perfons 
either  difcharged  of  their  Orders,  or  fent  into 
other  Houfes  ;  yet  refolved,  that  the  Corpora- 
tions remained.  And  it  can  fcarce  be  imagined, 
but  in  fome  of  thofe  Cafes  it  would  have  been 
praftifed,  or  at  leaft  fomething  faid  about  fur- 
rendring  their  Body  Politick,  if  it  had  been  then 
thought  furrenderable.  But  the  Cafe  of  the 
Dean  and  Chapter  of  Norwich,  Rep.  3.  41  Eliz, 
before  cited,  and  the  Cafe  of  Heyward  and  Ful- 
cher hdore  mentioned  in  3  Car.  i.  Jones,  16S. 
Palm.  Rep.  500,  501.  Anderf.  2.  120.  have  been 
cited  as  Judgments  againfl:  Surrenders  by  all  the 
Judges  of  the  King's  Bench.  The  Cafe  was^ 
Tliat  the  Dean  and  Chapter  of  Norwich,  3  Ju- 
nii  I  E.  6.  furrendred  to  the  King  their  Cathedral 
Church,  and  all  their  Manors,  Lands,  Tenements, 
Hereditaments,  Franchifes,  and  Libertis,  Spiri- 
tual and  Temporal,  by  whatlbever  names  they 
are  known,  or  which  they  have  or  ought  to  have 
in  the  Right  of  their  Church.  And  by  the  Cafe 
41  Eliz.  Co.  Rep.  3.  74-  and  the  Opinion  of  all 
the  Judges  of  the  King's  Bench,  3  Car.  i,  ad- 
judged, tliat  this  was  no  Surrender  of  the  Cor- 
poration. 

They  obje^.  That  the  Words  of  the  Surren- 
der do  not  fliew  any  Intent  to  furrender  the  Cor- 
poration, but  only  the  Pofl'efllons, 

I  an  fiver.    The  Being  of  a  Corporation  is  a 

Franchife 


854  Proceedings  agahifl  Kendall  and  Roe,  Mic.  7  Gul.  III. 

"     ■         "  "     general.     The  arguing  there  in  Palmer  501      ' 

ic  is  againft  the  Nature  and  Conftitution  of 


Franchile  or  Liberty  ;  and  there  is  an  exprefs 
Surrender  of  all  Franchifes  and  Liberties,  Spiri- 
tual and  Temporal,  by  what  Name  foever  known, 
ivhich  they  have  in  the  Right  of  their  Church  : 
And  this  was  a  Spiritual  Franchife,  which  they 
had  in  right  of  their  Church. 

Next,  This  Surrender  was  made  with  intent 
to  dilTolve  the  Corporation,  and  to  have  a  new 


that 
Cor- 


porations, that  by  the  Words  put  in  their  Char- 
ters, by  their  very  Conftitution,  are  to  have  per- 
petual Succeffion,  perpeluis  /emporibus  duratur 
and  which  by  their  Oaths  they  are  fworn  to 
preferve,  or  they  fhould  be  felo  de  fe.  And  the 
exprefs  Words  of  the  Judges  reported  in  thefe 


one  ereded:  this  appears  by  the  new  Charter  of  Books  ftew  their  Opinion,  that  the  Corporation 

Ereftion,  made  in  November  ioWowng;    which  could  not  be   furrendred.     Jones,  168.     Dodde- 

recites  the  Surrender  made  to  that  Intent.     It  is  ridge  Juftice,    there   faith,    that   the   Dean  and 

not  any  where  in  the  many  Arguments  of  that  Chapter    cannot    furrender    their    Corporation. 

Cafe  alledo-ed,  that  there  wanted  Words  in  the  Palm.  501.  JVhitlock  Inft.   there  faith,   For  that 

Surrender  to  do  it,  which  would  have  been,  if  the  Dean  and  Chapter  are  Counfel  to  the  Bifhop 

that   had  been  the  Ground  of  their  Judgment,  inftituted   to  that  pufpofe,  they  cannot  diflblve 


In  the  Cafe  cited  out  of  B-^er  282.  there  the 
Words  of  the  Surrender  were,  that  they  furren- 
dered  their  Church,  Houfes,  Lands,  and  Pof- 
felTions,  which  are  not  half  fo  large  and  ample 
Words  as  in  this  Surrender  are  contained  ;  and 
the  other  fide  cite  that  as  an  Authority  to  prove 
a  Corporation  furrendered,  and  adm.it  the  Words 
there  fufficient,  and  deny  them  to  be  fufficient 
here,  though  much   more  large,    exprefs,    and 


themfelves ;  for  the  Politick  Corporation  is  the 
Soul  to  the  Body,  that  cannot  be  granted  or 
fever'd  ;  though  the  King  can  create  a  Corpora- 
tion, he  cannot  dilTolve  it.  And  Jones  Inft.  there 
502.  faith,  that  the  Dean  and  Chapter  were  Coun- 
fel to  the  Bifhop,  and  cannot  deftroy  themfelves ; 
if  they  could,  great  Inconvenience  thereby  will 
enfue  to  the  Church. 


N.  B.  Thefe  Proceedings  Jhould  have  been  inferted,  according  to  the  Order  of  Titne,  after  the  Trial  of 
Colonel  Sidney,  in  Vol.  III.  Some  Account  of  which  may  be  feen  in  Burnet's  Hijlory  of  his  own 
Times,  p.  533. 
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Proceedings  between  the  King  and  Th  omasKendall  and 
Richard  Roe,  in  the  King's  Bench,  on  an  Habeas 
Corpus  upon  a  Commitment  for  High  Treafon.  Mich. 
7  Gill.  III.  Oaob.  3 1.  1695. 


ON  Thurfday  OUober  the  3 1/?.  1695,  the  Pri- 
foners  being  brought  up    into  Court  on 
the  Habeas  Corpus,  the  Keeper  of   Newgate,  to 
whom  the  Writ  was  directed,  returned  the  Caufe 
of  their  Detainer  to  be   a   Warrant   under    the 
Hand  and  Seal  of  Sir  Williajn  Trmnbull,  Knight, 
one  of  His  Majefty's  moft    Honourable    Privy 
Council,  and  principal   Secretary  of    State,    di- 
refted  to   the  Keeper  of  Newgate,  or  his   Depu- 
ty,  prout  fequitur,     "  Thefe   are  in   His  Maje- 
*'  fty's  Name  to  authorize  and  require  you,  to 
"  receive    into    your    Cuftody    the   Bodies    of 
"  Thomas  Kendall  and    Richard   Roe,    herewith 
"  fent  you,  they  being  charged  with  High  Trea- 
"  fon,  in    being  privy  to,  and  affifting   the  E- 
*'  fcape  of  Sir   James  Montgomery,    out  of  the 
*'  Cuftody  of  William  Sutton,  one   of  His   Ma- 
"  jefty's  Meflengers  in  ordinary,    and   charged 
*'  with  High   Treafon.     You  are  to  keep  them 
"  in  fafe  and  clofe  Cuftody,  until   they  ftiall  be 
"  delivered  by  due  courfe  of  Law  :    And    for 
"  fo  doing  this  fliall   be   your  Warrant.     Given 
"  at   the  Court   at    IVhitehall  the    2^h  Day  of 
"  OSlobcr,   1695.  '' 

Sir  Bartholomew  Shower  moved  that  the  Return 
might  be  read,    and  then  that  it  might  be  filed : 


And  Mr.  Attorney  owning  that  he  had  been  at- 
tended with  a  Copy  of  it,  and  having  nothing 
to  fay  againft  it,  the  fame  was  accordingly 
filed. 

Then  Sir  Bartholomew  Shower  took  Exceptions 
to  the  Return. 

Sir  Bart.  Shower.  My  Lord,  I  am  of  Coun- 
fel for  thefe  two  Prifoners ;  and  what  we  defire 
at  prefent  is  only  that  they  may  be  bailed,  though 
perhaps  we  might  prefs  to  have  them  difchar- 
ged,  and  that  ujpon  good  Reafon. 

To  induce  your  Lordftiip  to  bail  them,  I  muft 
beg  your  Lordfliip's  Pardon,  and  I  hope  Mr. 
Attorney  will  hold  me  excufed,  if  I  make  a 
Queftion  whether  the  Perfon  committing  hath 
any  Authority  for  fuch  a  Purpofe  •,  it  is  for  my 
Clients,  who  think  themfelves  aggrieved  by  this 
Imprifonment ;  and  in  Truth  they  fay.  That  they 
are  fomewhat  hardly  dealt  withal  in  this  Cafe  ; 
for  the  Information  againft  them  is  only  for  be- 
ing privy  to  and  aflifting  the  Efcape  of  the  Cen- 
tinels,  who  were  privy  to  Sir  James  Montgomerf^ 
F.fcape:  But  this  is  Fa6t,  of  which  the  Court 
will  not  take  Notice,  and  therefore  I  ftiall  con- 
fine my  felf  to  the  Return,  as  it  appears  before 
your  Lordftiip. 

With 


i6gs,  B.  R.    on  a  Commitment  for  High  Treafon.       855 


Witli  Submiffion  I  mud  infift  upon  it,  that  a 
Secretary  of  State,  quatenus  Secretary,  cannot 
commit  for  Treafon  or  Felony;  he  is  not  an 
Officer  for  fuch  a  Purpofe  in  common  Parlance. 
The  Word  Secretary  imports  only  a  Writer  of 
Letters  or  other  Efcripts  for  a  Superior  ;  and  as 
Spelman  explains  the  Word,  this  is  the  Senfe  of  it, 
with  the  Addition  of  Secrecy,  of  Privacy ;  and 
fo  is  his  Gloffary- M^on  that  Word.  He  is  not  a 
Privy  Counfellor  quatenus  a  Secretary,  nor  is  he 
a  Jufticej  and  though  perhaps  in  Fadl  he  may 
be  in  the  Commiffion,  yet  unlefs  he  hath  taken 
the  Oath  of  that  Office  upon  a  Dedmus,  he  can- 
not aft  as  fuch :  And  I  have  feen  five  or  fix 
Privy  Counfellors  at  a  Time  appearing  at  a  Sef- 
fions  of  the  Peace  for  this  County,  in  the  Cafe 
of  the  Duke  of  Bedford's  Power  as  Cuflos  Rotu- 
lorufn,  to  remove  the  Clerk  of  the  Peace;  and 
when  Intimation  was  made  to  them  of  the  Ju- 
ftices  Oath,  which  they  had  not  taken,  they  refij- 
fed  to  vote,  and  did  there'upon  withdraw.  Here 
Sir  William  Trumbull  cannot  be  prefumed  or  in- 
tended to  be  a  Juftice  of  the  Peace,  becaufe  the 
Commitment  by  him  is  as  Secretary,  and  not  as 
Juftice ;  and  fo  is  the  [Return  :  And  upon  the 
Return,  the  Authority  by  which  he  commits 
ought  to  appear,  otherwife  the  Return  is  vici- 
ous ;  and  here  doth  appear  none  but  that  of  Se- 
cretary. Now  if  the  Office  of  Secretary  doth  not 
imply  and  carry  in  it  a  Power  of  Committing, 
then  this  Commitment  is  erroneous. 

Our  Conftitudon  hath  diftributed  the  Admini- 
ftration  of  Juftice,  both  in  criminal  and  civil 
Caufes,  into  feveral  Courts,  and  hath  appointed 
feveral  Officers  for  feveral  Purpofes,  fome  for 
civil,  fome  for  criminal  Matters ;  and  in  Crimi- 
nals fome  are  to  examine  and  commit,  others  to 
obey  and  carry,  others  to  receive  and  keep ; 
fome  to  try  and  fentence,  others  to  execute  ; 
each  hath  his  proper  Province  :  And  of  thofe 
your  Lordfhip  will  take  Notice,  as  alfo  of  their 
feveral  Duties  and  Powers,  and  fo  do  our  Law 
Books.  B  1:  a  Secretary  is  a  Court  Officer  of 
State,  not  relating  to  the  Adminiftration  of  Ju- 
ftice. 

You  take  Notice,  as  do  our  Books,  of  Head- 
boroughs,  Conftables,  Sheriffs,  Coroners,  Ef- 
cheators,  and  the  like :  But  neither  Coke,  Cromp- 
ton,  Fitzherbert,  Smith,  or  any  Book  which  treats 
of  the  Jurifdidlion  of  Courts,  the  Pleas  of  the 
Crown,  or  the  Officers  of  Juftice,  do  ever  men- 
tion a  Secretary  of  State  ;  his  Office  rather  re- 
lates to  foreign  Negotiations  than  domeftick  ; 
and  if  any  home  Affairs  fall  under  his  Cogni- 
zance, it  is  rather  as  an  Intelligencer,  than  with 
any  Relation  to  Criminals,  Prilons,  or  Gaolers, 
fcff.  In  all  the  Debates  about  the  Liberty  of 
the  Subje<5b,  and  wrongful  Commitments,  which 
were  in  Parliament  in  4  Car.  i.  or  1628,  and  a- 
mongft  all  the  Precedents  mentioned  there  upon 
each  Side,  which  are  Multitudes,  there  is  none 
by  a  Secretary  :  It  is  true,  there  are  divers  per 
mandatum  Doni'  Regis,  by  Warrant  from  the 
Lords  of  the  Council.  I  have  perufed  Dr.  Frank- 
lins Annals  of  King  James  the  ijl-fol.  261.  and 
Rufiivorth,  Vol,  I.  458.  and  can  find  none  by  a 
Warrant  fi-om  a  Secretary.  I  have  read  Coke's, 
Selden\  and  Littleton^s  Arguments  upon  that 
Subjedt,  but  fee  nothing  of  a  Secretary's  Com- 
mitment. And  it  feems  very  ftrange,  if  fuch  a 
Power  were  lodged  in  this  State  Officer,  that 
there  fhould   be  no  Precedents   for  it  in  thofe 


Times,  when  extrajudicial  and  general  Warrants 
were  fo  frequent,  that  they  became  a  Grievance 
to  the  People,  and  fuch  a  one  as  laid  the  Foun- 
dation for  the  Petition  of  Rights. 

I  ftiall  not  controvert  the  Power  of  the  Coun- 
cil at  prefent,  becaufe  it  doth  not  concern  the 
prefent  Queftion  :  All  that  I  can  obferve  in  the 
Cafe  is,  that  it  firft  began  to  be  praftifed  in 
Sir  Lionel  Jenkins's  Time  ;  and  yet  even  in  1678, 
when  the  Popifti  Plot  had  increafed  the  Number 
of  Prifoners  to  a  wonderful  Degree,  it  is  no- 
torioufly  known,  that  the  Chief  Juftice  Scroggs 
was  frequently  and  often  fent  for  to  Whitehall 
to  examine,  and  commit,  and  grant  Warrants. 
And  fome  time  fince  the  Secretaries  of  State  have 
thrown  that  Burden  off  from  themfelves  upon 
their  Secretaries  under  them,  who  have  been 
fworn  Juftices  of  the  Peace ;  and  Mr.  Bridgeman 
hath  accordingly  executed  the  Office  of  a 
Juftice  of  Peace  at  Whitehall,  and  that  fre- 
quently. It  hath  been  a  Queftion,  Whether  a 
Chancellor  or  Keeper  of  the  Great  Seal  can  com- 
mit ;  and  the  better  Opinion  hath  been  that  he 
cannot :  And  it  feems  to  be  agreed  by  Clan' 
vill's  and  other  Cafes  in  Moore's  Reports,  839, 
tffiT.  that  his  Commitment  is  illegal,  unlefs  for  a 
Caufe  within  his  Jurifdidion,  as  a  Court  of  Equi- 
ty :  and  the  Matters  muft  fo  appear.  I  muft  a- 
gree,  that  any  Man  may  apprehend  another  for 
Felony  or  Treafon ;  but  there  is  a  vaft  Diffe- 
rence between  an  arrefting  of  a  Traytor  or  Fe- 
lon upon  Sufpicion  or  Knowledge,  and  a  formal 
Commitment  to  Prifon,  with  a  Charge  of  Trea- 
fon. And  I  am  fure  Mr.  Attorney  General  will 
not  infift  upon  this  Reafon;  for  then  the  Con- 
fequence  will  be,  that  any  Man  may  commit  as 
well  as  a  Secretary :  And  I  fuppofe  that  Doilrine 
willfcarce  be  allowed,  though  I  think  that  any  Man 
may  as  well  as  he.  The  Reafon  of  an  Appre- 
henfion  upon  Sufpicion,  or  Hue  and  Cry,  or  the 
.  like,  is  not  to  detain,  but  to  carry  to  a  Confta- 
ble  or  Juftice,  as  in  3  Inft.  52,  Then  here  the 
Gaoler  doth  not  return  that  he  detains  him,  be- 
caufe he  is  guilty  or  fufpedled,  but  becaufe  by 
virtue  of  fuch  a  Warrant  he  is  committed  to  his 
Cuftody. 

Befides,  the  Reafon  of  our  Law  is  againft  it ; 
for  a  Secretary  cannot  adminifter  an  Oath.  Now 
the  Law  requires  that  no  Man  ftiould  be  coinmit- 
ted  by  an  extrajudicial  Warrant,  unlefs  upon 
Oath.  If  there  be  but  a  Sufpicion,  there  ought 
to  be  Oath  of  the  Caufe  of  that  Sufpicion  ;  for 
the  Perfon  committing  cannot  commit  upon  an- 
other's Sufpicion,  unlefs  there  be  Oath  of  fome 
reafonable  Caufe  for  it.  He  cannot  take  Bail 
for  any  Perfon  accufed,  he  cannot  take  a  Recog- 
nizance to  profecute  :  And  I  may  very  well  chaK 
lenge  any  Man  living  to  fliew  me  any  one  Re- 
cognizance ever  returned  into  any  Court,  that 
was  taken  by  a  Secretary,  either  for  Appearance 
of  a  Criminal,  or  for  the  Profecution  of  one : 
And  the  Practice  is  always  otherwife  ;  for  they 
have  often  taken  Bonds  to  the  King,  with  Condi- 
tion to  appear  here.  And  your  Lordftiip  and 
the  Court  hath  often  had  much  Trouble  in  that 
matter ;  for  they  being  bound  to  appear  here, 
the  Court  hath  refufed  to  record  their  Appeah- 
ance,  becaufe  no  Recognizance  returned  or  ta'- 
ken,  whereupon  to  found  fuch  an   Appearance. 

Now  it  feems  ftrange,  nay    abfurd,  that   our 

Conftitution,  which  we  admire  for   its  Wifdom, 

fhould  appoint  an  Officer  who  (hould   commit, 

e  and 
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require  i'uch  a  Judgment,  if  the  Party  were  con- 
viiited. 

The  Lord  Hale,  in  his    Pleas  of  the   Crown^ 


:  This  is  to  make 
precarious,  noc- 
and    Sayings  of 


and  yet  cannot  give  an  Oath  whereon  to  found  a 
Commitment,  diat  cannot  bail,  that  cannot  take 
any  Recognizance  to  profccute 
the  Liberty  of  the  Subject  very 
withftanding   the    many   Laws 
Judges  in   favour  of  it. 

A  Secretary  is  not  obliged  within  the  Statutes 
that  require  Juftices  to  return  the  Informations 
and  Examinations  of  the  Perfons  accufed,  and 
WitnefTes  ;  which  is  a  Method  prefcnbed  by  the 
Wifdom  of  our  Anceftors,  both  for  die  Service 
of  our  King,  and  the  Subjeft  ;  and  may  upon 
fcveral  Occafions  prove  ufeful  to  each. 

This  I  may  fay,  that  Mr.  Secretary  Coventry 
did  fcruple  it,  and  upon  good  Advice,  even 
from  Sir  miliam  Jones,  he  took  the  Oath  of  a 
Jufdce  of  Peace.  Now,  My  Lord,  I  think 
that  thofe  Exceptions  to  this  Power  of  a  Se- 
cretary may  very  well  be  thought  to  render 
it  fo  far  a  doubtful  Queftion,  as  to  induce  Mr. 
Attorney  not  to  oppofe  our  being  bailed,  to  a- 
void  any  further  mention  of  this  or  any  other 
Queftion, 

But  fuppofing  that  a  Secretary  can  commit, 
yet  in  this  Cafe  the  Parties  ought  to  be  bailed 
according  to  the  Habeas  Corpus  Aft  -,  for  the 
A61  commands,  that  they  fhall  be  fordiwith  bail- 
ed, unlefs  they  be  committed  for  Treafon  or  Fe- 
Jony,  fpecialy  mentioned  and  exprefled  in  the 
Warrant ;  and  if  it  be  fpecially  exprefled,  then 
upon  Prayer,  if  not  indicated,  they  are  to  be  bail- 
ed the  laft  day,  i^c.  Now  here  the  Commitment 
of  a  Perfon  charged  with  Treafon,  if  it  goes 
no  further,  then  unqueftionably  the  Parties  ought 
to  be  admitted  to  Bail,  becanfe  that  the  High 
Treafon  is  not  fpecially  exprefled -,  fo  a  Commit- 
ment for  Felony  generally  would  bring  a  Man 
within  the  Benefit  of  the  A£b  to  be  bailed,  becaufe 
the  Species  of  the  Felony  is  not  exprefled. 
This  is  plain,  and  cannot  be  denied.  Then  I 
muft  further  argue,  that  if  the  Fafts  mentioned 
after  the  Word  High  Treafon  be  not,  or  can- 
not be  Treafon,  it  muft  be  allowed  to  me,  that 
it  is  the  fame  as  if  it  had  been  for  High  Treafon 
generally,  andwithout  more  Words:  For  if  there 
be  not  a  Species  of  Treafon  exprefled,  then  we 
are  ftill  admiflible  to  Bail  j  this  muft  be  ac- 
knowledged. 

Now  that  the  fubfequent  Matter  exprefl'ed  af- 
ter the  Word  Treafon  is  not  any  Species  of 
Treafon,  I  ftiall  endeavour  to  make  out  thus: 
A  being  privy  to,  and  afllfting  the  Efcape  of 
Sir  fames  Montgomery,  out  of  the  Cuftody  of 
a  Meflenger,  and  charged  with  High  Treafon, 
is  not  any  Species  of  Treafon,  it  is  not  Treafon. 
Firfi,  I  may  with  a  great  deal  of  Colour 
make  a  Queftion  whether  the  refcuing  or  help- 
ing the  Efcape  of  one  in  Cuftody  for  Treafon, 
be  Treafon,  or  only  Felony  :  If  the  latter,  then 
the  Commitment  is  erroneous. 

At  the  Common  Law  the  helping  any  Prifon- 
er  to  efcape  was  Felony,  and  fo  is,  ilnfi.  589. 
Now  the  Law  in  this  Refpedt  is  not  altered  other- 
wife  than  by  I  Edw.  2.  de  frangentibus  prifonain, 
and  that  Statute  was  rather  to  make  it  lefs  penal 
than  more  -,  and  if  to  promote  the  Efcape  of 
one  impriibned  for  Treafon,  was  at  the  Common 
Law  but  Felony,  then  this  Statute  feems  not  to 
make  it  a  greater  OlTence  •,  for  it  is  in  the  Ne- 
gative, that  none  fliall  undergo  Judgment  of 
Life  or  Member  for  the  breaking  ofPrifon,  unlefs, 
the  Caufe,  for  which  the  Impnfonment  was,  did 


faith,  that  Breach  of  Prifon  turns  into  Felony 
only,  though  the  Party  were  committed  for  Trea- 
fon ;  though  in  another  Place  he  feems  to  be 
of  another  Opinion.  Now  my  Argument  to 
make  this  a  Doubt,  is  this  :  By  2  Hen.  6.  Cap. 
idt.  to  break  Prifon  whencommitted  for  Treafon, 
is  declared  to  be  Treafon;  which  would  be 
needlefs,  if  it  had  been  Treafon  before.  By 
25  Edw.  3.  nothing  is  to  be  Treafon,  but  whac 
is  there  declared  to  be  fuch  ;  and  by  i  Mar. 
all  Treafons  and  Declarations  of  Treafons  made 
by  any  Ad  of  Parliament  fince  25  Edw.  3.  are 
repealed.  So  that  by  this  way  of  arguing  fuch 
Efcape   was  only  Felony. 

There  is  one  Cafe,  viz.  Beufledh,  16  Car.  i. 
Jones  Rep.  415.  upon  an  Infurreftion  in.  Surrey ^ 
where  it  is  held,  that  if  a  Man  be  committed 
for  Treafon,  and  another  breaks  the  Prifon,  and 
by  that  Means  the  Traitor  efcapes,  this  was 
Treafon  in  the  Refcuer,  and  there  was  one  ac- 
cordingly indidted  and  arraigned  •,  but  I  find  that 
he  was  acquitted ;  and  though  the  Book  fays  it 
was  for  want  of  full  Evidence,  yet  it  is  more 
than  probable,  that  it  was  the  beft  IngredienC 
in  his  Cafe,  that  the  Judges  doubted  what  Of- 
fence it  was,  whether  Treafon  or  Felony.  Now 
that  Cafe  is  founded  upon  Statnford^s  Pleas  of 
the  Crown,  32.  and  all  that  is  in  Stamford  is 
a  Quotation  of  a  Cafe  in  the  Year  Book,  viz. 
in  I  Hen.  6.  5.  that  the  Efcape  of  a  Traitor  im- 
prifoned  was  held  Treafon  :  But  there  it  is  put 
with  a  quod  not  a,  as  a  ftrange  Thing,  and  fome  call 
it  Petit  Treafon  :  But  however,  it  was  a  ftrange 
Thing,  fince  we  find  in  2  Hen.  6.  an  A€t  of 
Parliament  made  to  declare  it  Treafon ;  which 
is  improbable  that  fuch  a  Law  fhould  be  made, 
if  the  Judges  had  the  Year  before  juftly  con- 
demned the  poor  Refcuer.  So  that  either  they 
doubted  the  Law  of  that  Cafe,  or  that  Cafe  had 
fome  other  Ingredient  in  it,  than  the  Book  informs 
us  of. 

This  is  not  for  receiving,  aiding,  and  comfort- 
ing a  Traitor,  knowing  him  to  be  fuch,  as  was 
the  Cafe  of  Abington,  who  aided  Henry  Garnet 
the  Superior  of  the  Jefuites  in  3  Infi.  138.  but 
this  is  only  for  alTifting  the  Efcape:  But  fup- 
pofing that  fuch  an  Afliftance  to  efcape,  or  re- 
fcue  of  one  committed  for  Treafon,  were 
Treafon,  and  not  Felony,  yet  in  this  Cafe,  as 
this  Warrant  is,  it  is  neither  Felony  nor  Trea- 
fon ;  for. 

Secondly,  Here  is  no  legal  Commitment  of  Sir 
James  Montgomery  •,  and  confequently  the  helping 
him  to  efcape  is  not  Treafon.  My  Lord 
Coke  3  Infl.  70.  on  i  Edw.  2.  fays,  that  a  volun- 
tary Efcape  of  a  Prifoner  can  be  no  Felony, 
unlefs  the  Prifoner  be  under  lawful  Cuftody  by 
a  lawful  Warrant  exprefling  the  Offence.  Now 
there  can  be  no  Pretence,  but  that  the  fame 
Rules  muft  hold  in  Cafe  of  a  Traitor's  efcape, 
as  to  the  Warrant  of  Commitment,  and  lawful- 
nefs  of  Cuftody,  as  doth  in  Cafe  of  Felony. 
Now  if  the  Party  commanded  to  receive,  or  the 
Party,  to  whofe  Cuftody  he  is  committed,  were 
no  lawful  Officer,  then  fuch  Cuftody  cannot 
make  the  Refcuer  guilty  of  any  capital  Offence. 
Co.  2.  Inft.  550.  faith,  that  falfe  Imprilbnment 
is  not  within  the  Law  in  this  Cafe  •,  now  there 
can  be   no  lawful  Warrant  in   this  Cafe,  becaule 
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Mefienger's  Power  to  detain  ;  and  if  he  could  not 


the  Officer  was  not  a  lawful  one.  This  is  not 
the  Cafe  of  one  carrying  to  l^rifon,  for  then  it 
would  have  been  fo  exprefled  ;  but  here  it  is 
under  the  Cuftody  of  a  Meflenger,  and  charged 
with  Treafon,  which  fuppofes  it  a  Cuftody  with 
a  Charge  by  way  of  Commitment.  Then  my 
Lord  Coke  explains  what  is  a  lawful  Warrant, 
and  that  is  twofold  ;  either  when  the  Offence 
appeareth  by  Matter  of  Record,  as  a  Capias  up- 
on anindiftment,  Inquifition,  or  Prefentment ;  or 
when  it  doth  not  appear  fo,  but  only  upon  Oath, 
that  a  Felony  is  committed,  and  the  Party  is  com- 
mitted for  the  fame  to  Gaol.  And  he  tells  us,  that 
there  is  a  great  diverfity  between  them  ;  for  in  the 
firft,  the  breaking  of  Prifon  is  Felony,  though 
there  were  none  committed ;  but  in  the  other  Cafe, 
where  there  is  noRecordof  an  Accufation  to  found 
a  Commitment  on,  if  there  be  no  Felony  commit- 
ted by  him,  who  is  committed  to  Prifon  for  a 
fuppofed  Felony,  the  breach  of  Prifon  is  no  Fe- 
lony. Now  this  makes  another  good  Exception 
to  the  Return,  that  here  doth  not  appear,  that 
there  was  either  an  Indidtment  or  Appeal,  or 
that  there  was  a  Felony  or  Treafon  commit- 
ted ;  and  one  of  them  is  neceflary. 

There  muft  be  a  Felony  done  at  the  time  of 
the  Commitment ;  for  a  Relation,  which  is  a 
Fidion  in  Law,  fhall  never  make  a  third  Per- 
fon  a  Felon  ;  as  Plowd.  401.  if  there  be  a  Stroke 
or  Wound  one  Day,  and  Death  enfues  upon 
another  Day,  this  is  Murder  in  the  Party  from 
the  firft  Stroke-;  but  the  refcuing  of  fuch  a 
Criminal  before  the  Death  is  no  Felony  •,  which 
further  fhews,  that  a  Felony  done  is  neceflary  to 
make  the  Efcape  a  capital  Offence. 

In  2  Injl.  591,  Coke  faith  two  or  three  times 
;n  fo'jr  Paa-es,  that  the  Weight  of  the  Bufinefs 
depends  upon  the  Lawfulnefs  of  the  Warrant,  or 
Mittimus  ;  and  he  faitli,  that  it  muft  be  in  Writ- 
ing, in  the  Name»  and  under  the  Seal  of  him 
that  makes  the  fame,  exprefling  his  Place,  Office, 
and  Authority,  by  force  whereof  he  makes  the 
Mittimus,  as  is  to  be  diredled  to  the  Gaoler ;  and 
it  muft  contain  the  Caufe  more  efpecially,  and 
with  more  Certainty,  than  a  Writ  of  Capias  need 
to  do  becaule  the  latter  is  founded  upon  a  Re- 
cord, unto  which  a  Refort  may  be  had.  Then  he 
faith,  that  if  a  Warrant  be  not  lawful,  it  is  no 
Felony  in  the  Gaoler  to  fuffer  him  to  efcape. 
Now  here,  we  fay,  it  doth  not  appear  what  the 
Warrant  was,  upon  which  Sir  James  was  in  Cu- 
ftody ;  and  a  Meffenger  is  not  a  lawful  Gaoler ; 
he  is  merely  a  Conveyancer  of  a  Meffage,  Notice, 
or  Summons ;  and  the  Pradlice  of  making  their  feve- 
ral  Houfes  Prifons  is  but  of  late  date  ;  our  Law- 
Books  do  take  no  notice  of  him  as  any  legal  Officer. 

Gaolers  have  Fees,  are  fubjeft  to  Profecutions 
for  Extortion  ;  a  Meffenger  is  not  within  the 
Laws  concerning  it  i  for  he  cannot  take  Fees 
colore  Officii,  who  hath  no  Office  ;  he  is,  at  moft, 
but  a  Gentleman  Porter.  I  have  often  heard  this 
Method  of  Commitments  to  the  Cuftody  of  Mef- 
fengers  feverely  cenfured  -,  and  though  any  Man 
may  be  ordered  to  carry  another  to  a  Prifon,  yet 
he  cannot  therefore  become  a  Gaoler  to  detain 
him,  as  fome  Meffengers  have  done,  for  Nine 
or  Eleven  Months,  or  more.  How  long  S^\r  James 
was  in  Cuftody,  I  cannot  tell  -,  but  furely  the  Law, 
which  requires  Commitments  to  the  County  Gaols, 
is  fufficienc  Evidence  of  the  Infufficiency  of  a 


legally  detain,  the  Confequence  muft  be,  that  the 
Efcape  or  Rcfcue  is  no  Treafon. 

Befides,  here  it  doth  not  appear,  that  Sir  Jamet 
was  in  Cuftody  for  Treafon  ;  it  is  faid,  that  he 
was  in  Cuftody,  and  charged  with  Treafon  :  The 
laft  might  be  upon  Accufation  by  Oath,  or  by  an 
Indiftment,  and  yet  not  charged  in  Cuftody  with 
Treafon. 

Then  it  is  not  faid  with  what  Treafon  Sit  James 
was  charged  ;  it  might  be  for  fuch  a  Treafon, 
wherein  the  receiving  or  helping  to  efcape  was 
not  Treafon  ;  and  it  might  be  for  Treafon  gene- 
rally, and  then  Sir  Javies  was  bailable  ;  and  it 
will  be  hard  to  exclude  the  Refcuer  from  Bail, 
when  the  Perfon  refcued  might  challenge  it. 

Then  further,  though  the  Warrant  be  lawful, 
and  in  particular  for  Felony,  and  the  Gaoler  do 
willingly  fuffer  him  to  efcape,  yet  till  the  Prifoner 
is  attainted,  the  Gaoler  fhall  not  anfwcr  to  the 
Efcape,  though  the  Prifoner  be  indidled  ;  and 
there  is  a  very  good  Reafon  affigned  for  it,  be- 
caufe  the  Felony  of  the  Prifoner  fhall  riot  be 
tried  between  the  King  and  the  Gaoler,  for  that 
he  is  a  Stranger  to  it.  Now  a  Refcuer  or  Affift- 
ant  of  an  Efcape  is  the  fame  with  a  Gaoler  in 
this  Cafe,  and  Ihall  not  be  in  a  worfc  Condition. 
It  is  true,  the  Party  himfelf,  if  he  breaks  Prifon, 
may  be  indidted  for  the  Efcape  before  he  be  tried 
for  the  Felony  :  Now  the  Reafon  of  this  holds 
for  our  being  bailed,  for  that  it  is  impoffible  that 
we  can  be  tried  in  this  Cafe,  becaufe  Sir  James 
Mot7tgomery  is  dead,  and  was  never  attainted,  or 
fo  much  as  indifted.  Lord  Hale  agrees  with  this 
too,  that  if  the  Prifoner  break  Prifon,  he  may  be 
arraigned  of  it  before  he  be  convift  of  the  firft 
Felony ;  but  the  Gaoler  permitdng  a  voluntary 
Efcape,  fhall  not  be  arraigned  till  the  Prifoner  be 
firft  attaint ;  for  if  the  Prifoner  be  acquit,  the 
Gaoler  is  difpunifhable  as  to  any  Capital  Offence, 
or  if  the  Prifoner  die  before  Attainder,  the  Re- 
fcuer fliall  only  be  fined  and  imprifoned. 

Now  fuppofing  the  affifting  the  Efcape  of  one 
committed  for  Treafon,  as  fome  Books  feem  to 
fay,  fhall  make  the  Refcuer  partake  of  the  fame 
Crime,  for  which  the  Party  refcued  was  commit- 
ted ;  yet  if  a  Secretary  cannot  commit,  or  if  a 
Meffenger's  Houfe  be  not  a  lawful  Prifon  f,  or 
if  Sir  James  Montgomerf^  Oftence  be  not  fpecially 
enough  expreffed,  or  if  by  reafon  of  his  Death 
the  Efcape  be  only  finable,  then  thefe  Prifoners 
ought  to  be  bailed. 

Mr.  Attorney  General,  e  contra, 
fiid,  that  they  ought  not  to  be  bail-  sir  Tho.  Trevor. 
ed,  becaufe  committed  for  Treafon 
fpecially  expreffed  -,  that  harbouring  a  Traitor, 
knowing  him  to  be  fuch,  was  Treafon  ;  that 
there  were  no  Acceffaries,  but  all  Principals  in 
Treafon  -,  that  refcuing  him  was  a  comforting  of 
him  1  that  to  refcue  a  Felon,  was  Felony  ;  to 
refcue  a  Traitor,  was  Treafon  •,  that  a  Meffenger 
was  a  lawful  Officer,  and  that  any  Man  might 
imprifon  a  Traitor ;  that  Sir  James  Montgomery^ 
Death  was  Matter  of  Evidence  upon  the  Trial ; 
diat  diey  need  not  fet  forth  a  Treafon  committed, 
or  an  Attainder,  though  perhaps  it  would  be  ne- 
ceffary  to  prove  it  when  the  Prifoners  came  to  be 
tried  ;  that  the  Power  of  a  Secretary  to  commit 
had  been  fetded  (but  he  could  not  fay  when)  that 
there  were  many  Precedents,  which  he  doubted 
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not   to  produce,  and  therefore  prayed  time  to 

look  into  it. 

Mr.  Solicitor  fpoke  much  to  the 
Sir  ^.  Haa-ki.  fame  efFeft,  with  this  further,  That 
the  Prifoner'sCounfel  admitted,  that 
the  Privy  Council  might  commit,  and  a  Secretary 
of  State  was  much  more  antient  ;  that  as  to  the 
MeiTenger,  a  Gaoler  defaSo  was  within  the  Law ; 
that  thole  Perfons  were  wrong  doers,  and  that 
they  could  not  take  advantage  of  their  own 
wrong  ;  and  therefore  the  Infufficiency  of  Sir 
James  Montgotnerfs,  Commitment  was  not  mate- 
rial ;  and  that  this  Warrant  need  not  be  fo  certain 
and  fpecial  as  an  Indiftment,  which  muft  have 
Time  and  Place  •,  and  that  if  Commitments  be 
good  in  Subflance,  the  fame  was  enough ;  and 
therefore  prayed  that  they  might  be  remanded. 

Sir  Bartholomew  Shower  replied,  That  the  Com- 
mitment of  a  Secretary  was  never  yet  allowed  ; 
that  the  fame  was  always  complained  of  -,  that 
though  it  were  Treafon  to  refcue  one  committed 
for  Treafon,  yet  here  it  did  not  appear  to  be  fo  ; 
that  though  in  Trefpafles  a  Man  cannot  take  Ad- 
vantage of  his  own  Wrong,  yet  that  was  not  the 
Queftion  ;  becaufe  if  Sir  James  was  not  legally  in 
Cuftody,  then  this  Fa£t  was  not  Treafon  ;  that 
the  Infufficiency  of  liis  Commitment  was  an  Ad- 
vantage allowable,  efpecially  in  favorem  vitce  ; 
that  though  Sir  James'&  Death  did  not  appear 
upon  the  Return,  yet  it  was  a  Reafon  to  induce 
the  Court  to  bail,  fince  they  might  bail  in  Cafes 
of  High  Treafon  fpecially  exprefled  ;  and  if  the 
Court  were  informed  that  they  could  not  be  tried, 
it  would  be  hard  to  detain  them  in  Cuftody. 

Lord  Chief  Juftice  f/o//^.  How  were  the  Com- 
mitments at  Common  Law  before  Juftices  of  Peace 
were  infticuted  ?  It  is  true,  my  Lord  Coke  faith, 
that  none  could  be  imprifoned  till  Indidment, 
but  that  defer s'es  Confideration.  If  you  were  to 
enquire,  and  fearch  in  the  Tower,  undoubtedly 
you  will  find  (Commitments  there  by  Secretaries  of 
State  •,  look  into  the  Refolutions  in  Anderfon. 

Mr.  Juft.  Rokeby.  I  can  fee  no  reafon  upon 
the  whole  matter,  why  they  fhould  not  be  bailed  ; 
but  fince  Mr.  Attorney  is  not  prepared,  and  has 
had  fo  little  Notice,  it  is  fit  he  fhould  have  time. 
Accordingly  Wednefday  next  was  appointed. 

Then  Sir  Bartholomew  Shower  moved,  that 
they  might  have  their  Wives  and  Friends,  and 
a  Solicitor  come  to  them,  for  that  hitherto  they 
had  been  kept  clofe  Prifoners.  Which  was  grant- 
ed accordingly. 

Upon  Wednefday  the  fixth  of  November  the  Pri- 
foners were  brought  up  by  Rule  of  Court ;  and 
Sir  Bartholomew  Shower  moved  again,  that  they 
might  be  bailed,  and  that  if  Mr.  Attorney  thought 
fit  to  oppofe  it,  he  prayed  to  be  further  heard, 
for  that  he  had  more  matter  to  alledge  to  juftify 
the  former  Exceptions  to  the  Return. 

Then  Mr.  Attorney  and  Mr.  Solicitor  and  Sir 
William  Willia?ns  came  into  Court. 

Lord  Chief  Juflice.  Mr.  Attorney,  here  are 
Kendall  and  Rowe  brought  up  by  Rule,  and  their 
Counfel  dcfire  to  know  whether  you  oppofe  their 
being  bailed  ;  for  if  you  do,  they  defire  to  be 
further  heard  to  the  Return  -,  you  had  beft  confi- 
der  of  it. 

Mr.  Altorney^  General.  I  fhould  not  have  fo 
much  oppofcd  it,  but  that  feveral  Queftions  have 
been  made  and  argued  here  at  the  Bar  •,  as,  that 
a  Secretary  haih  not  power  to  commit,    that  tliis 


Efcape  is  not  Treafon,  that  a  MefTenger  is  not  a 
legal  Officer  ;  and  fince  thefe  things  have  been 
ftarted,  I  muft  infift  upon  it  that  this  is  a  good 
Return,  and  that  they  ought  to  be  remanded. 

Lord  Chief  Juftice.  Then  we  muft  hear  them 
again. 

Sir  Barth.  Shower.  My  Lord,  we  do  with  Sub- 
miffion  infift  upon  it,  as  I  did  the  other  day,  that 
a  Secretary  is- not  fuch  an  Officer,  as  hath  a  Power 
of  committing  for  Felony  or  Treafon  ;  I  have  fur- 
ther looked  into  it,  and  do  find  fomewhat  in  the 
Books  concerning  it,  more  than  the  King's  Coun- 
fel did  laft  time  urge,  but  not  enough  to  warrant 
fuch  a  Power  in  the  Office  of  a  Secretary,  and  a 
great  deal  more  againft  it.  What  J  find  I  fhall 
offer  to  your  Lordfhip's  Confideration,  as  it  ap- 
pears upon  the  Words  of  the  Books,  and  fubmit 
it  to  your  Judgment. 

My  Lord,  I  have  perufed  the  Refolutions  of 
the  Judges  in  34  Eliz.  i  Anderfon  297,  298.  and 
I  muft  own  that  it  is  there  faid,  that  one  or  more 
of  the  Lords  of  the  Council  may  commit  ;  how 
far  that  is  Law,  I  fliall  endeavour  to  examine 
prefendy  :  But  now  I  have  named  it,  I  would 
beg  your  Lordfhip  to  obferve  another  of  thofe 
Relblves  ;  though  it  would  be  more  proper  anon, 
yet  I  will  juft  mention  it  here,  and  that  is,  that 
there  is  a  Refolution  which  condemns  this  Return, 
it  deftroys  the  Power  of  a  MeflTenger's  Office, 
and,  if  it  be  Law,  my  Clients  ought  to  be  bailr 
ed  ;  it  complains  that  divers  Perfons  were  againft 
Law  committed  to  Prifon  in  private  Places,  and 
not  to  any  common  or  ordinary  Prifons,  or  law- 
ful Officers,  as  the  Sheriff  or  other  Perfon  lawfully- 
authorized  to  have  or  keep  a  Gaol :  fo  that  up- 
on Complaint  made,  the  Queen's  Courts  could 
not  learn  to  whom  to  diredl  her  Majefty's  Writs, 
and  by  this  means  Juftice  could  not  be  done. 
Now  this  feems  direftly  calculated  for  the  42  do- 
meftick  Prifoners,  at  the  Pleafure  of  the  Meflen- 
gers ;  and  if  Mr.  Attorney  will  allow  thefe  Refo- 
lutions to  be  of  any  Authority  in  one  part,  he 
muft  agree  it  to  be  the  fame  in  the  others. 

But  I  fhall  not  need  it  in  refpeft  of  the  MefTen- 
gers  Franchifes,and  therefore  fhall  offer  Ibme  things 
to  your  Confideration  againft  thofe  Refolutions. 
In  the  firft  place  they  are  extrajudicial,  and 
not  the  Opinion  of  Judges  upon  their  Oaths 
in  any  Matter  before  them  ;  and  I  am  fure  my 
Lord  Coke  did  refufe  to  fubfcribe  his  Opinion 
upon  fuch  Occafions.  They  are  fuch  Opinions, 
as  the  Judges  may  and  often  have  varied  from, 
when  the  Point  hath  come  judicially  in  Queftion 
before  them.  Several  of  the  Judges  did  fo  in 
the  Cafe  of  the  Ship-Money  ;  and  if  they  were  not 
binding  to  the  Judges,  who  gave  the  Opinions, 
much  lefs  can  they  be  binding  to  their  SuccefTors, 
as  legal  Refolutions  ;  and  if  they  be  Law,  yet 
they  do  not  relate  to  the  Office  pf  Secretary,  but 
only  to  that  oi  a  Privy  Counfellor.  Now  we  do, 
without  any  Difrefpeft  to  Authority,  for  our  Cli- 
ents, infift  upon  it,  that  that  Refolution  is  not 
Law,  that  one  fingle  Privy  Counfellor  may  com- 
mit for  Treafon. 

In  the  firft  place,  what  is  there  faid,  can  never 
be  reconciled  to  the  Rules  of  Law,  that  Perfons 
committed  by  them  ought  not  to  be  delivered  ; 
for  thofe  general  Commitments  were  illegal  at 
Common  Law  ;  and  fo  is  it  affirmed  in  the  Pe- 
tition of  Right  ;  and  very  great  Opinions  have 
been,  that  there  is  nothing  in  the  Habeas  Corpus 
Ac%  but  the  Penalties  and  Times,  that  was  not 
e  Common 
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Common  Law,  and  that  it  is  affirmative  in  fub- 
ftance  of  the  antient  Law  of  this  Realm,  which 
makes  that  Refolution  to  be  fufpicious  ;  for  if 
what  is  affirmed  by  it  in  exprefs  Terms  {viz, 
'That  fiicb  Perfons  as  the-j  Jloall  commit,  ought  not  to 
he  delivered)  be  not  Law,  then  what  is  implied^ 
that  one  Privy  Counfellor  may  commit,  is  more 
doubtful  flill. 

I  fhall  not  inquire  into  the  Occafion  of  thofe 
Refolutions,  nor  meddle  with  what  our  Hifto- 
ries  tell  us  of  that  Time,  and  the  then  Jealoufies 
between  fome  great  Men  -,  but,  as  I  faid  be- 
fore, thofe  are  not  judicial  Opinions,  but  only 
a  written  -Certificate  delivered  to  the  then  Chan- 
cellor and  Treafurer  :  Befides,  there  is  not  one 
Objection,  which  can  be  made  againft  the  Pow- 
er of  a  Secretary  in  this  Matter,  but  ftands  as 
firm  and  forcible  againft  that  of  one  Lord  of 
the  Council ;  we  find  no  Authority  for  him  to 
adminifter  an  Oath,  or  take  a  Recognizance,  and 
there  is  no  Precedent  of  either.  And,  as  I  faid 
the  other  Day,  it  looks  abfurd,  that  a  fingle 
Perfon  fhould  be  an  Officer  to  commit,  and  yet 
cannot  do  that  which  is  neceflary  in  order  to 
it;  he  ought  to  have  a  Power  to  examine,  and 
that  upon  Oath  ;  and  if  upon  Examination  of 
Witnefles  it  appears  that  the  Party  deferves  not 
to  be  committed,  he  ought  to  have  Power  to 
take  Bail,  as  alfo  a  Recognizance  to  profecute. 
A  Juftice  of  Peace  is  fineable  by  the  Juftices  of 
O-jer  and  Terminer,  and  Gaol  Delivery,  if  he 
misbehave  himfelf,  or  be  guilty  of  a  wilful  Ir- 
regularity therein  ;  but  it  will  fcarce  be  faid,  that 
a  Lord  of  the  Council  is  in  thofe  Circumftan- 
ces.  My  Lord  Coke  faith,  that  a  Lord  of  the 
Council  is  made  by  fummons  and  taking  the 
Oath,  and  that  continues  during  the  King's  Life : 
It  is  true  he  may  be  difcharged,  and  generally 
it  is  by  forbearing  to  fummon  him  ;  fuppofe 
then  it  be  omitted,  and  afterward  he  is  fum- 
moned  again,  doth  he  take  a  new  Oath  ?  When 
doth  this  Authority  begin  ?  How  doth  it  conti- 
nue or  end  ?  Our  Law  Books  take  no  Notice  of 
it. 

Then  further,  the  King  himfelf  cannot  arreft 
a  Man  for  Treafon  or  Felony,  nor  can  he  com- 
mand one  in  his  Prefence  to  be  arretted  for  Felo- 
ny or  Treafon  ;  fo  faid  Sir  John  Markham  to 
Ed-iv.  4.  and  2  hijl.  186.  per  mandat.  del  Roy  is 
by  Writ,  or  by  Order  or  Rule  of  fome  Court 
of  Juftice  •,  now  what  Judge  is  a  Lord  of  the 
Council?  He  is  to  advife  the  King,  and  he  is 
fworn  to  it,  and  to  withftand  all  Traitors,  and 
to  difcover  all  traiterous  Confpiracies,  and  fo  is 
every  Subjeft  by  his  Oath  of  Allegiance,  but  the 
Oath  of  a  Privy  Counfellor  contains  nothing  re- 
lating to  Commitments. 

At  Common  L-aw,  extrajudicial  Commitments 
were  Rarities ;  the  ufual  Praftice  was  to  indid:, 
and  then  to  take  them  upon  a  Writ  of  Capias ; 
the  antient  Law  was  tender  of  a  Man's  Liberty, 
and  then  were  the  Writs  framed  in  the  Regifter 
de  odio  ff?  atia,  fcf  detradendo  inBallium,  and  the 
Writ  of  Habeas  Corpus. 

By  Magna  Chart  a  19  Hen.  3.  cap.  29.  which 
hath  been  confirmed  Forty  times  by  fubfequent 
A(5i:s  of  Parliament,  it  is  enafted,  that  nullus  li- 
ter hotno  i?nprifonetur  nifi  per  legem  terra:,  which 
I  Ihall  explain  anon.  This  was  made  upon  a 
Grievance  then  complained  of,  viz.  illegal  Com- 
mitments: What  could  thofe  be  in  that  Age, 
but  taking  Mens  Perfons  without  a  R?CQrd  to 
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found  a  Charge  or  Accufation  ?  and  that  ir  was 
fo,  appears  by  Coke  in  his  Comment  upon  thofe 
antient  Statutes  :  He  fays,  that  there  was  no  In- 
vafion  upon  this  Law  till  Edward  ^ds  Time,  and 
then  the  People  quickly  refcnted  it;  for  in 
5  Edw.  3.  cap.fj.  the  great  Charter  is  confirm- 
ed ;  but  then  in  25  Edw.  3.  cap.  9.  it  is  fully 
and  more  at  large  exprefied,  and  recited,  that 
whereas  it  is  contained  in  the  great  Charter  of 
the  Franchifes  of  England,  that  none  fliall  be 
imprifoned,  unlefs  it  fhall  be  by  the  Law  of  the 
Land ;  it  is  awarded,  aflcrted,  and  eftabliftied, 
that  from  thenceforth  none  fhall  be  taken  by  Pe- 
tition, or  Suggeftion  made  to  our  Lord  the  King, 
or  to  the  Lords  of  his  Council,  unlefs  it  be  by 
Indidlment  or  Prefcntment  of  his  good  and  law- 
ful People  of  the  Neighbourhood,  though 
Magna  Cbarta,  and  the  reft  of  the  feven  Statutes 
mentioned  in  the  Petition  of  Right  ufually  quo- 
ted upon  thefe  Occafions,  be  in  the  General,  and 
have  ambiguous  Words  in  them,  or  Words  made 
ambiguous  by  the  King's  Council  in  moft  Ages, 
yet  this  is  plain  and  exprefs,  and  needs  no  Strain 
upon  our  Side.  And  I  cannot  find  it  ever  pre- 
tended to  on  the  other  Side  to  be  a  Strain,  they 
are  fo  plain  that  the  Inference  is  eafy,  and  hard  to 
be  avoided.  I  will  not,  I  muft  not  fay,  that  they 
are  Authorities  againft  the  Commitment  by  a  Pri- 
vy Council,  but  methinks  they  are  ftrong  againft 
an  extrajudicial  Commitment  by  a  fingle  Lord  of 
the  Council,  unlefs  Mr.  Attorney  will  argue,  that 
the  Council  cannot  commit  by  reafon  of  this  Law, 
but  a  fingle  Privy  Counfellor  is  out  of  the  Words 
of  the  Aft ;  and  when  I  hear  that,  he  may  ex- 
peft  another  Anfwer. 

Now  for  the  Words  per  legem  ter'rce  :  In  Magna 
Charta  in  2  Injt.  51.  my  Lord  Coke  doth  indeed 
fay,  that  in  fome  Cafes  a  Man  may  be  taken  and 
arretted  before  Indidtment  or  Prefentment;  and 
one  Cafe  which  he  mentions  is,  by  lawful  Warrant, 
where  there  is  a  Witnefs  againft  an  Offender :  Up- 
on Sufpicion  there  may  be  an  Apprehenfion,  but 
there  cannot  be  a  Commitment,  with  a  Charge  of 
an  Offence,  unlefs  there  be  an  Indiftment  or  Pre- 
fentment, or  a  Witnefs  againft  the  Offender  j 
now  there  can  be  no  Witnefs,  but  there  muft  be 
an  Oath  :  So  it  is  by  all  Laws,  a  Man  cannot 
be  a  Witnefs,  though  he  may  be  an  Informer, 
unlefs  he  be  Iworn,  and  by  our  Law,  even  Peers, 
if  they  are  Witnefles,  muft  be  fworn.  Now  that 
a  fingle  Privy  Counfellor  can  give  an  Oath,  I  can 
find  no  Law  or  Precedent  for  it ;  it  is  true, 
the  Privy  Council  may  adminifter  an  Oath,  and 
have  done  fo  for  a  long  time,  but  that  every  fin- 
gle Member  can  do  fo,  dodi  not  follow,  it  is  no 
more  a  Confequence,  than  that  becaufe  the  Houfe 
of  Peers  can  give  an  Oath,  therefore  every  Peer 
may  at  home  do  the  fame.  He  is  one  of  His 
Majefty's  moft  Honourable  Privy  Council,  and 
that  is  all;  and  that  is  only  (as  I  may  with  Re- 
fpeft  fay)  when  diey  are  capitulariter  congregati. 

Further,  my  Lord  Coke  faith,  that  to  make  a 
Commitment  lawful,  the  firft  Requifite  is,  that 
he,  or  they,  who  do  commit,  have  lawful  Au- 
thority  ;  now  whether  a  particular  Lord  of  the 
Council  hath  fuch  a  lawful  Authority,  I  muft  fub- 
mit  to  your  Judgment. 

In  ancient  Times  the  Praftice  was  for  die  Pri- 
vy Council  not  to  fend  for  Men  in  Cuftody, 
but  to  ifTue  Citations  and  Summons,  and  that 
by  their  MefTengers,  as  doth  the  Court  Chriftian 
by  iheir  Purfuivants,  who  cannot  arreft  or  im- 
5  R  2  prifon. 
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prifon,  as  in  12  Co.  Rep.  49.  In  all  the  Records 
cited  by  Coke  in  his  Jurifdiolion  of  Courts,  cap.  Pri- 
vy Council,  or  Prynn's  Animadverfwns  upon  that 
Book,  46,  there  is  no  Precedent  mentioned  of 
imprifoning,  or  bringing  Men  into  Cuftody, 
but  only  Summons  and  Citations  to  appear ;  and 
there  are  many  of  them. 

I  fliall  not  meddle  wich  their  Power  of  com- 
rnitting  for  a  Contempt,  or  refufal  to  anfwer, 
or  queftion  the  Authority  of  the  Countefs  of 
Shrewsbury's  Cafe,  12  Co.  Rep.  99.  but  I  urge 
this  only  to  fhew  the  Improbability,  that  our 
Law  fhould  veft  fuch  an  Authority  in  each  Mem- 
ber of  the  Privy  Council. 

In  Prynn's  Animadverfwns  on  4  Infl.  it  is  in  his 
Comment  upon  Coke's  Epilogue,  pag.  422.  is  a  ve- 
ry notable  Record.  Rot.  Pari.  Anno  28  Hen.  6. 
■num.  §6.  where  there  is  an  Impeachment  of  T'al- 
bois,  for  a  notable  Riot  upon  feveral  Lords  of  the 
Council  met  within  the  Palace  at  Weftminfler ;  and 
it  is  prayed,  that  he  may  be  fent  to  the  Tower 
of  London,  to  be  kept  without  Bail  or  Mainprize 
for  twelve  Months,  to  anfwer  all  Indiftments  for 
that  and  other  Riots,  before  the  King  and  his 
Juftices  in  his  Bench  within  that  Time  -,  and  if 
the  Conftable  of  the  Tower  fhould  fuiFer  him  to 
efcape,  or  go  at  large,  he  fhould  forfeit  One 
thoufand  Pounds ;  to  which  Article  of  the  Com- 
mons Petition  and  Bill  the  King  afTenteth,  fo  that 
here  was  an  Aft  of  Parliament  (for  fuch  it  is, 
though  in  form  of  a  Petition  granted,  as  was 
the  ancient  Form)  to  inforce  a  Commitment  to 
the  Tower  for  any  Affront  to  the  Lords  of  the 
Council:  Now  I  would  beg  leave  to  obferve, 
that  it  was  not  by  way  of  Punifhment  for  the  Of- 
fence, but  to  fecure  the  Parties  to  be  forth  com- 
ing to  anfwer  an  Indiftment,  the  Punifhment 
muft  be  Fine  and  Imprifonment :  Now  it  feems 
ftrange,  that  an  Ad  of  Parliament  fhould  be 
made  to  fecure  a  Man,  in  order  to  anfwer  an 
Indiftment  for  an  AfTault  and  Riot   upon   the 


Hi ;  and  it  feems  to  me,  that  the  Court  did  Aide 
over  that  Queftion,  by  infifling  upon  the  other 
Exception :  However,  at  the  mofl:,  though  it 
makes  againft  the  Novelty  of  the  Commitments, 
yet  it  can  never  make  for  the  Legality  of  them^ 
when  the  whole  is  confidered. 

Upon  thefe  Confiderations,  I  hope  it  will  ap- 
pear to  your  Lordlhip  and  the  Court,  to  be  a 
doubtful  Point,  whether  a  Secretary  of  State 
may  commit ;  and  the  Confequence  of  that  isj 
that  the  Prifoner  ought  to  be  bailed  according 
to  Bufhel's  Cafe,  Vaughan  157.  that  the  King's 
Bench  may  bail  in  any  Cafe  of  Treifon,  if  they 
think  fit,  but  the  Common  Bench  muft  remand, 
if  the  Caufe  of  the  Imprifonment  returned  bejuft, 
and  well  returned  -,  but  then  there  is  this  Di- 
flindlion ;  if  it  fhall  appear  to  the  Court,  that 
the  Party  was  imprifoned  againft  the  Law  of  the 
Land,  they  ought,  by  Force  oi  Magna  Chart  a,  to 
deliver  him  ;  but  if  it  be  doubtful,  and  under 
Confideration,  then  he  ought  to  be  bailed  :  And 
this  hath  been  the  Praftice  upon  Conviftions  by 
Juftices  of  the  Peace  ;  and  the  Excufe  of  the 
Judges  in  4  Car.  for  their  Remittitur,  &c.  that 
it  was  quoufque,  i^c.  i.  e.  till  further  Confidera- 
tion, was  never  allowed  as  a  wife  or  legal  one. 
Now  I  hope  I  have  faid  enough  to  make  it  doubt- 
ful. 

Then  for  MelTengers,  I  have  furthef  matter  to 
urge ;  the  Reafon  why  Commitments  are  required 
to  be  to  the  County  Gaol,  by  5  Hen.  4.  cap.  10. 
is  mentioned  in  2  /»/.  43-  and  9  Co.  Rep.  119. 
that  they  may  have  their  Trial  at  the  next  Gaol 
Delivery,  or  Seflions  of  the  Peace  ;  and  my  Lord 
Coke  faith,  that  at  Common  Law  the  committing 
to  Prifon  is  only  to  this  end,  that  the  Party  may 
be  forth  coming  to  be  duly  tried  according  to 
the  Law  and  Cuftom  of  the  Realm :  And  the 
Abbots  of  St.  Alban  and  Crowland  loft  their  Fran- 
chifes  of  having  Gaols,  becaufe  they  detained 
Men  in  Prifon,  for  a  long  time,  without  making 


Lords   of  the   Council,  when  anyone  Lord  of    a  Deliverance-,  and  all  this  doth  in  Reafon  argue 


the  Council  might  have  committed  him,  and  he 
might  have  been  indidted  the  next  Term  •,  for  the 
Fad  was  done  at  Weflminfler  in  Middlefex. 

I  find  a  Cafe  in  r  Leon.  70,  71.  it  is  NewelPs 
Cafe,  he  was  committed  per  mandati(?n  Francifci 
Walfingham,  Militis,  Principalis  Secret arii,  &  unius 
de  privato  concilio  Domincs  RegincB,  and  the  Re- 
turn was  held  infufficient.  I  muft  agree,  that  the 
Book  fays  it  was,  becaufe  the  Caufe  for  which 
he  was  committed  was  not  alledged,  and  they 
amended  the  Return,  and  then  they  made  it 
ex  fententia  &?  mandato  totius  concilii  privatj,  ita 
quod  corpus  ejus  paratum  habere  non  pnffunus;  it  is 
true,  that  at  laft  the  Court  took  Exceptions  to 
it,  becaufe  the  Body  was  not  brought,  and  there 
Wiis  a  very  wife  Diftinftion  made  by  the  Court, 
That  where  one  is  committed  by  one  of  the  Pri- 
vy Council,  there  the  Caufe  ought  to  be  return- 
ed; but  where  the  whole  Council  do  commit, 
there  need  no  Caufe  to  be  alledged  .  Now  it  is 
plain,  that  this  was  a  Diftindion  without  a  Diffe- 
rence, for  by  the  Petition  of  Right,  and  the  fe- 
ven  old  Statutes,  and  all  the  Records  and  Law 
of  old  Time,  no  Englifhman  ought  to  be  depriv- 
ed of  his  Liberty  by  an  extrajudicial  Commit- 
ment or  Warrant,  unlefs  the  Caufe  be  fhewn  ; 
and  I  would  infer,  diat  the  then  King's  or  Queen's 
Council  thought  a  Commitment  by  one  Lord  of 
the  Council  was  not  legal,  and  therefore  they 
added  ex  fententia  ^  mandato  totius  frivati  com- 


againft  MefTengers  Power  to  make  their  Houfes 
Prifons. 

My  Lord  Coke  faith,  in  2  /«/.  43.  that  the  Sta- 
tute 5  Hen.  4.  extendeth  to  all  Judges  and  Jufti- 
ces for  two  Reafons  :  Firfl,  Becaufe  this  Ad  is 
declarative  of  the  Common  Law  •,  and  Secondly, 
ubi  lex  efi  fpecialis,  Of  ratio  ejus  generalis,  generaliter 
accipienda  efi ;  and  if  fo,  this  was  a  falfe  Impri- 
fonment of  Sir  James  Montgomery,  and  then  the 
Confequence  is  what  I  urged  the  other  Day. 

I  find  further,  in  2  Infl.  705.  that  by  the  Par- 
liament Roll,  51  Edw.  3.  numb.  68.  it  appears, 
that  Gaols  were  anciently  to  be  repaired  at  the 
King's  Charge  •,  and  by  Lord  Coke  upon  23  Hen.  8. 
cap.  2.  concerning  the  new  ereding  of  Gaols,  his 
Opinion  is,  that  the  fame  cannot  be  done  with- 
out Ad  of  Parliament  i  and  I  cannot  find  any 
Ad  of  Parliament  for  making  the  forty  two 
Houfes  of  the  MefTengers  to  be  lawful  Prifons: 
If  there  be  any  fuch,  I  fuppofe  the  King's  Counfel 
will  fhew  them  to  your  Lordfhip ;  nay,  I  cannot 
find  any  Grant  of  fuch  a  Franchife  to  them. 

Befides,  the  Reafon  of  the  Law  is  with  us. 
Out  of  the  County  Gaols  you  have  at  every  Sef- 
fions  of  Gaol  Delivery,  Calendars  of  the  Priibners 
that  are  in  Cuftody  there,  but  of  the  Prifoners  in 
Cuftody  of  MefTengers  you  can  have  no  Notice  ; 
and  this  is  no  fmall  Mifchief  in  refped  of  the 
Subjeds  Liberty ;  for  at  a  Gaol  Delivery  the 
Calendar  is  to  be  called  over,  and  by  the  Calen- 
dars 
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•Jars  in  former  times  were  the  Executions  made 
without  any  fpecial  Warrant  from  the  Judge  Or 
Recorder,   which  is  but  a  late  Praftice. 

Befides,  according  to  3  Inft.  209,  a  Man  re- 
gularly before  the  Habeas  Corpus  Aft,  if  com- 
mitted for  Treafon  or  Felony  by  a  Perfon  having 
Authority  to  commit,  was  not  to  be  difcharged 
until  he  was  inquired  of,  and  either  indicted  or 
acquitted,  or  an  Ignoramus  found,  and  delivered 
by  Proclamation  ;  now  how  this  could  be  prafti- 
fed  of  a  Meffenger's  Ward,  is  to  me  unac- 
countable. 

I  will  in  this  Cafe  offer  to  your  Lordfhip  what 
I  find  in  this  Matter,  with  Sincerity,  and  fubmit 
it  to  your  Judgment.  There  is  in  12  Co.  Rep. 
129.  a  Cafe  cited  out  of  the  Year  Books,  viz. 
22  JJfize  pi.  49.  One  was  beheaded  for  killing 
Adam  Walton^  nunc'ii  Domini  Regis,  mijfi  ad  man- 
datum  ejus  exequend*  which  is  there  taken  for  Petit 
Treafon  :  This  is  all  thati  can  find  of  antient  Au- 
thority ,which  mentions  fuch  a  Creature  as  aMeflerl- 
ger  ;  but  nothing  can  be  inferred  from  hence  to 
prove  the  Meflengers  in  Ordinary  to  be  Keepers  of 
Gaols,  for  the  receipt  of  Felons  and  Traitors. 

Nay,  I  find  further  a  Cafe,  which  feems  tO  o- 
Verthrow  the  Commitment  to  any  other  Prifon 
than  die  County  Gaol :  I  will  but  name  it,  and 
fubmic  its  Confideration  to  your  Lordfhip's  Judg- 
ment -,  it  is  in  St.  John's  Argument  at  a  Confe- 
rence concerning  the  Attainder  of  the  Earl  of 
Strafford  (it  is  fol  46  of  the  4;!?  Print  of  that 
Argument)  the  Cafe  of  Sir  John  Mortimer,  who 
was  drawn,  hanged,  and  quartered  for  breaking 
the  Prifon  of  the  Tower,  having  been  commit- 
ted thither  upon  Sufpicion  of  Treafon  :  But  this 
was  in  2  Hen.  6.  and  uport  an  Attainder  by  Bill 
in  Parliament,  and  fo  it  is  in  Cotton's  Abridg?nent 
cf  the  Records,  fag.  368.  and  there  it  is  menti- 
oned as  a  ftrange  Thing  to  be  done  in  Times  of 
Peace,  and  when  the  Realm  was  in  quiet,  for  a 
Man  to  be  condemned  without  Trial  or  AJrraign- 
ment.  Now  I  might  infer  from  hence,  that  if 
the  Law  had  been  undoubtedly  plain  concerning 
an  Efcape  out  of  the  Tower,  as  a  legal  Prifon, 
there  had  been  no  need  of  an  Adl  of  Parlia- 
ment to  attaint  him  ;  but  however,  it  may  argue 
thus  much,  that  if  a  Bill  were  neceflary  for  fuch 
an  Efcape,  that  an  Aft  of  Parliament  is  certainly 
neceffary  to  make  a  Refcuer  of  one  fufpefted  of 
Treafon  out  of  the  Cuftody  of  ai  Meffenger  to 
be  guilty  of  Treafon  ;  but  all  thefe  I  fub- 
mit to  your  Lordfhip's  Confideration.  All  that 
I  contend  for  is  to  make  it  a  doubtful  Queftion 
to  the  Court,  whether  upon  this  Return,  talcing 
it  for  true,  it  is  poffible  to  indift  and  convift 
thefe  Prifoners  for  Treafon  ?  for  if  not,  tliey 
ought  to  be  bailed. 

Then  there  is  another  Exception,  which  I  juft 
mention  L:d  the  laft  time,  and  that  is,  that  it  is  not 
mentioned  in  this  Warrant,  what  the  Species  of 
Treafon  was,  for  which  Sir  James  Montgofnery 
was  committed.  I  fhall,  as  I  have  already,  avoid 
the  Repetition  of  any  thing,  which  I  then  offer- 
ed ;  there  are  feveral  Treafons  at  this  Day,  where 
tlie  receiving,  comforting,  and  relieving  of  them 
afterwards,  knowing  them  to  be  fuch,  may  not  be 
Treafon  ;  and  then  in  fuch  Cafe  the  helping  him 
to  efcape  will  not  be  fo,  and  confequendy  it 
ought  to  have  been  alledged  in  the  Warrant,  what 
the  Treafon  was  for  which  Sir  James  Montgomery 
was  committed.  Now  it  is  no  Treafon  to  receive 
and  comfort  a  Counterfeiter  of  the  Great  Seal,  it 


is  only  Mifprifion,  for  there  are  no  AccefTaries  in 
Treafon,  and  Principal  he  is  not,  becaufe  he  did 
not  know  of  it  at  the  Time;  to  this  effeft  are  the 
Words  of  the  Book,  12  Co.  Rep.  81.  fo  it  is  of 
the  receiving  and  comfordng  a  Jcfuit,  or  other 
Engli/hman  taking  Orders  abroad,  and  returning 
into  England  ;  for  by  26  Eliz.  that  is  made  Felo- 
ny ;  which  Statute  would  never  have  been  made, 
if  it  had  been  Treafon,  Dyer  296,  297.  Corner's 
Cafe.  If  I  know  that  one  hath  made  falfe  Mo- 
ney, and  receive,  comfort,  and  abett  him,  this  is 
only  Mifprifion :  How  far  thefe  are  Law  I  am  not 
to  argue,  but  I  fuggefl  the  Words  or  Effeft  of 
the  Authority,  and  fubmit  them.  Sure  I  am  of 
this,  that  if  your  Lordlliip  and  the  Court  be  fadf- 
fied  that  they  cannot  be  attainted  of  Treafon,  if 
the  Faft  be  as  this  Return  is,  then  you  will  not 
remand  them. 

Mr.  Solicitor  was  pleafed  to  argue,  that  thefe 
are  Niceties  too  fubtle  for  a  Return  upon  a  Ha- 
beas Corpus  ;  but  according  to  ^(2«_e;/:)a«,  136.  the 
Writ  of  a  Habeas  Corpus  is  now  the  moft  ufual 
Remedy,  by  which  a  Man  may  be  reflored  to 
his  Liberty,  if  he  have  been  againfl  Law  depriv- 
ed of  it  •,  and  therefore  it  is,  that  the  Writ  doth 
command  to  know,  whether  it  be  according  to 
Law,  or  againfl:  Law  ;  and  therefore  the  Caufe  of 
the  Imprifonment  ought  by  the  Return  to  ap- 
pear, as  fpecially  and  certainly  to  be  judged  by 
the  Court,  where  the  Return  is  made,  as  it  did 
appear  to  the  Court  or  Perfon  authorized  to  com- 
mit, elfe  the  Return  is  infufficient.  Now  the  Rea- 
fon  of  adjudging  that  Return  in  BufieWs  Cafe  to  be 
infufficient,  was  becaufe  it  was  only  faid,  that  their 
Verdift  was  againfl:  full  and  manifeft  Evidencej 
and  did  not  fay  what  -,  by  the  fame  Reafon  Sir 
James  Montgo^nerfs  Treafon  ought  to  have  been 
fet  forth  in  this  Cafe  ;  and  as  to  Credence,  no 
more  ought  to  be  given  to  a  Perfon  commitdng, 
when  a  Habeas  Corpus  is  brought,  than  there  is  to 
a  Court  giving  a  Judgment,  when  a  Writ  of  Er- 
ror is  brought  to  examine  it,  in  order  to  Affirm- 
ance or  Reverfal  •,  for  an  Habeas  Corpus  is  brought 
in  like  manner  to  examine  the  Caufe  of  the  Par- 
ty's Imprifonment,  either  to  bail  or  difcharge,  or 
elfe  to  remand  him,  which  is  to  affirm  the  Com- 
mitment to  be  legal,  and  upon  good  Caufe. 

I  have  modern  Authority  to  jultify  much  nicer 
Exceptions  to  Commitments,  than  thofe  I  have 
mentioned  ;  fuch  Authority  as  Mr.  Solicitor  will 
not  deny  to  be  good.  Complaint  hath  been  of 
a  Warrant  of  Commitment,  that  it  did  not  ap- 
pear in  whofe  Reign  the  Treafon  was  committed, 
whedier  in  the  late  King's,  or  the  former  King's ; 
it  is  obferved  in  the  Remarks  upon  Cornifds  Tri- 
al, and  I  am  fure  Mr.  Solicitor  mufl:  own  that  to 
be  much  nicer  than  what  I  have  offered  upon  this ; 
Idonotjufl:ify  that,  butmyExceptionstotheReturn. 

Mr.  Serjeant  Levinz  argued  on  the  fame  Side^ 
that  the  Return  was  ill,  becaufe  the  Commitment 
was  to  a  Meffenger  ;  it  ought  to  have  been  to  a 
County  Gaol,  that  the  Cuftody  upon  an  Apprehen- 
fion  ought  to  be  but  twenty  four  Hours,  Brittonig. 
Cufiomer  oi  Normandy  456.  Hil.  22  Edzv.  4  pi.  .^. 
thofe  Meffengers  exafted  Fees,  viz.  6  s.  8  d.  or 
10  s.  per  diem.  It  is  in  effeft  to  fine  the  Party  be- 
fore he  is  convifted.  Then  he  faid,  diat  all  thofe 
Queftions  might  have  been  fpared,  if  Mr.  At- 
torney would  confent  to  their  being  bailed. 

Lord  Chief  Juftice.  In  truth  mofl:  of  them 
might  have  been  fpared,  for  they  have  been  ar- 
gued more  for  Pleafure  than  Neceffity, 

Then 
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Then  Mr.  Jttoniey  General,  and  Mr.  Solici- 
tor, infifted,  that  the  refcue  of  one  in  Cuftody 
upon  Sufpicion  of  Treafon,  was  Trcafon ;  chat 
the  fetcing  forth  the  Overt  Aft  was  more  for  the 
Advantage  of  the  Prifoner,  than  barely  alledging 
the  Species  of  Treafon  :  That  as  to  the  Secreta- 
ry's Commitment,  it  was  owned  now  not  to  be 
fuch  a  Novelty  as  was  pretended  the  laft 
T  ime :  That  it  was  very  ancient  ;  that  the  Cafe 
in  1 1  Leof!.  is  very  flat  to  that  Purpofe  ;  that  in 
the  Tower  they  found  a  Commitment  in  1660, 
by  Secretary  Morris,  and  that  many  more  had 
been  fince,  but  that  Sir  Jofeph  fVilliamfon,^  who 
had  the  Papers,  was  now  in  Ireland  1  that  it  was 
not  needful,  that  he  who  commits,  Ihould  be 
able  to  give  an  Oath ;  that  the  Houfe  of  Com- 
mons could  not  give  an  Oath,  and  yet  could 
commit  •,  and  more  to  the  like  Effect. 

Sir  Bartholomew  Shower  replied,  that  he  was 
glad  to  hear  there  were  fo  few  Precedents  for 
a  Secretary's  Power ;  that  if  there  had  been  more, 
Mr.  Attorney  would  have  fhewn  them  ;  that 
the  Houfe  of  Commons  Power  was  an  Inflance 
not  fit  for  him  to  anfwer ;  that  he  did  defire  no 
more  of  Mr.  Attorney,  than  that  a  Secretary 
could  not  give  an  Oath,  and  then  he  hoped  the 
Confequence  would  be  plain  ;  and  fo  fubmitted  it 
to  the  Court. 

Lo?-d  Chief  Juftice,  I  did  always  give  Credit 
to  the  Refolutions  of  the  Judges  in  Anderfon,  and 
it  is  Part  of  a  Privy  Counfellor's  Oath  to  take 
care  of  the  King's  Perfon  againft  all  Traitors, 
t£c.  was  there  not  a  Gaol  Delivery  at  Common 
Law  .^  And  are  not  the  Commiflioners  by  their 
Commifllon  to  inquire  oi  die  Trifoners  in  that 
GaoJ,  and  a  Grand  Jury  to  be  impanelled:'  And 
confequendy,  doth  not  the  Law  fuppofe  fome  to 
have  been  committed  thidier  before?  And  then, 
by  whom  were  they  committed"^?  Though aMef- 
fenger  be  not  a  proper  Officer,  yet  any  Perfon 
may  be  ordered  to  receive  for  a  convenient  Time 
for  Examination,  l£c.  Commitments  regularly 
ought  to  be  to  the  County  Gaols,  and  I  wifh 
the  Juftices  of  the  Peace,  who  commit  to  New 
Prifon,  and  the  Gate-honfe,  were  here  to  hear 
this.    But,  Mr.  Attorney,  the  Queftion  is,  whe- 


ther you  ought  not  to  have  fpecified  thefe  two 
Things  in  your  Warrants,  for  what  Treafon  Sir 
James  was  committed  ;  and  my  Reafon  is,  be- 
caufe  the  Efcape  will  be  the  fame  Species  of 
Treafon  with  that,  for  which  the  Party  refcued 
was  committed  ;  and  fecondly,  that  he  had  done 
a  Treafon,  that  Sir  James  was  guilty.  But,  Mr. 
Attorney,  will  you  further  confider  of  it,  though 
I  think  we  muft  bail  them  in  the  mean  time,  an 
Habeas  Corpus  being  fejlinum  remedium  j  but  I 
would  hear  my  Brothers  Opinion. 

J.  Rokeh-j.  Sir  Barth.  Shower,  I  am  glad  to 
fee  that  you  have  reftified  a  Miftake  you  were  in 
about  a  Secretary's  Commitment:  It  was  long  be- 
fore Sir  Lionel  Jenkins's  time:  Walfingham  com- 
mitted near  Two  hundred  Years  ago  ;  and  there 
is  another  Precedent  in  2  Leon,  175.  Hilleyard's 
Cafe,  I  think,  that  a  Confervator  pads  at  the 
Common  Law  may  commit,  and  fo  may  a  Con- 
ftable  ;  it  is  incident  to  his  Power  of  commit- 
ting, that  he  may  give  an  Oath,  and  take  a  Re- 
cognizance, and  (quod  mirum)  one  of  the  Coun- 
cil may  commit.  I  would  not  have  the  Students 
go  away  with  the  Notion  of  the  Novelty  of  it: 
I  take  Secretaries  of  State  to  be  great  Officers  ; 
they  are  Centinels  to  watch  for  the  Prefervation 
of  the  King,  and  the  common  Peace  of  the 
Realm :  And  for  Meflengers,  for  any  thing  ap- 
pears, he  might  be  only  carrying  to  Gaol  ;  but 
yet  I  think  they  ought  to  be  bailed,  becaufe  it  is 
not  exprefled  in  the  Warrant,  what  the  Species  of 
Treafon  was  for  which  Sir  'fames  Montgomery  was 
tumniitted. 

J.  Eyre.  There  may  be  a  Difference  between 
carrying  to  Prifon,  and  a  Commitment  with  a 
Charge  upon  them  ;  and  there  may  be  a  difference 
between  fpecifying  and  not  ipecifying  Sir  James's 
Treafon.  Upon  the  whole,  I  think  they  ought 
to  be  bailed. 

J.  Gregory  was  abfent. 

Accordingly  they  were  hailed  to  appear  the  laji 
Day  ofTerm,  to  anfwer  fuch  Matters  as  Jhould  then 
be  objected  againfi  them. 

This  Cafe  is  reported  in  5  Mod.  Rep.  79.  and 
Jhould  have  been  inferted  next  before  the  Trial 
of  Charnock  and  others. 


*  Juftices  of  the  Peace  are  not  by  Common  Law,  but  appointed  by  Statutes,  the  firft  of  which  was  1  Erfw.  3.  cap.  ig.  By  Common 
Law  there  were  only  Confervators  of  the  Peace,  whofe  Power  was  very  Ihott  of  a  Juftice's  now  a  days.  S«e  Cromf  ton's  and  Datton't 
Juftice. 


The  End  of  the  Fourth  Volume. 


